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circumstances. :

The exclusive jurisdiction of employment tribunals

Consultation Question 1: We provisionally propose that employment tribunals’ exclusive jurisdiction over certain types of statutory

employment claims should remain. Do consultees agree? (Please see paragraph 2.57 of the consultation paper.)

Yes

Please expand on your answer. :

We entirely agree that the Employment Tribunals should retain exclusive jurisdiction for the matters for which it currently applies. As employment experts and

advisors we believe that this clear demarcation is helpful for all concerned.

Consultation Question 2: Should there be any extension of the primary time limit for making a complaint to employment tribunals, either

generally or in specific types of case? (Please see paragraph 2.61 of the consultation paper.)

Please expand on your answer. :

We do believe that generally the limited time limits for bringing claims in employment disputes are helpful in assisting in matters being resolved timeously and

without undue delay. The nature of the employment relationship naturally lends itself to a rapid resolution of issues. We would consider that there would be no

real benefit to an extension of time limits beyond six months from the dismissal/act complained of.

There is generally a difference in view amongst our members as to whether the three month time limit should be retained for all claims, or whether a short

extension to six months (as proposed) for certain claims would be beneficial. It is fair to say that the view generally varies between those who predominantly

represent employers who would be concerned about any extension, and those who represent employees who feel it would be sensible/helpful in some cases.

The majority also feel that there needs to be consistency of the time limit for all claims as it is difficult to justify any difference.

If so, should the amended time limit be six months or some other period?:

Consultation Question 3: In types of claim (such as unfair dismissal) where the time limit can at present only be extended where it was “not

reasonably practicable” to bring the complaint in time, should employment tribunals have discretion to extend the time limit where they

consider it just and equitable to do so? (Please see paragraph 2.62 of the consultation paper.)



Not Answered

Please expand on your answer. :

Being able to give clients clear and certain advice is important, whether they are employees or employers. The “not reasonably practicable” test enables us to

provide clear and certain advice. As a test it has the benefit of being clear and certain in most circumstances. It avoids Claimants pursuing claims which are out of

time with the hope that time will be extended. We do not believe the rules for unfair dismissal claims should be changed as this certainty would be lost and it may

result in relatively high numbers of claims being brought which are otherwise ultimately rejected.

The “just and equitable” test does not have the benefit of the same certainty, as often the likelihood of an extension will be fact-specific and sometimes it will

depend upon the view of the decision-maker. This may be appropriate for extending time in discrimination claims, but to broaden it out more broadly to all unfair

dismissal claims would in our view not assist in providing clear advice (as we would need to advise that it might depend upon the view of the Employment Judge

on the day). In many discrimination cases a Tr bunal will need to hear all of the evidence available and spend considerable time in hearing a case, before

deciding whether time should be extended. That does lead to significant time and cost being spent on cases which ultimately may be dismissed as being out of

time. It would be unfortunate if unfair dismissal claims were also to need to be heard in a similar way, and would create an increase in cases needing to have

evidence heard (when currently the test may be relatively clear).

Restrictions on the jurisdiction of employment tribunals - discrimination

Consultation Question 4: We provisionally propose that the county court should retain jurisdiction to hear non-employment discrimination

claims. Do consultees agree? (Please see paragraph 3.24 of the consultation paper.)

Yes

Please expand on your answer. :

We agree with this proposal. Employment tribunals have been specifically established to hear cases about disputes within an employment context. We are

concerned that opening the employment tribunal to hear non-employment discrimination claims would significantly widen the scope of the employment tr bunal

into other spheres e.g. housing, education, other services etc. The employment tr bunal does not have specialist knowledge of these other spheres and we

question whether it is appropriate for it to deal with cases about matters that do not take place within the employment relationship.

We understand and have lived through the difficulty that was caused by Malcolm. However, we do not consider the fact that a discrimination case in another

sphere was a binding upon employment tr bunal, as a sufficient reason to allow for a much wider selection of discrimination cases to be heard by employment

tribunals. It is the case throughout our jurisdictions that the higher courts are binding upon the lower courts. Overlap can occur in other areas, for example

contractual claims.

As the commission consultation paper has summarised, the costs jurisdiction in the employment tribunal is significantly different from that of the civil courts. In the

main, there is currently no fee to be paid to bring a claim in the employment tribunal, and costs do not "follow the event". If other types of discrimination claims

were heard by employment tribunals, these costs factors would no doubt make the employment tribunal a more attractive venue for some claimants. We are

concerned that the employment tribunal system could become clogged up with a large number of non-employment discrimination claims, in particular claims

where the individual claimant has been unable to secure any funding for legal advice. There is a risk that claimants will bring unmeritorious claims, because they

may see that they have little to lose. Obviously, the employment tr bunals have her own power to award adverse costs. However, they are set up to allow

unrepresented Claimants access to justice and it would be unusual for an adverse costs award to me made at an early stage in legal proceedings. Some

Claimants may perceive that the risk of a costs award being made against them is low.

We also wish to highlight that employment tribunals are already experiencing significant struggles with resource and we have concerns that they would not be

able to cope with the influx of additional cases.

Consultation Question 5: Should employment tribunals be given concurrent jurisdiction over non-employment discrimination claims?

(Please see paragraph 3.32 of the consultation paper.)

No

Please expand on your answer. :

We do not consider that employment tribunals should be given concurrent jurisdiction over non-employment discrimination claims. Our rationale is the same as

set out in response to question four above.

Consultation Question 6: If employment tribunals are to have concurrent jurisdiction over non-employment discrimination claims, should

there be power for judges to transfer claims from one jurisdiction to the other? (Please see paragraph 3.33 of the consultation paper.)

Other

Please expand on your answer. :

As set out in our responses to questions four and five above, we do not consider that employment tribunals should have concurrent jurisdiction over

non-employment discrimination claims. However, if they did, we struggle to see what criteria would be reasonable for determining which cases should be heard in

which jurisdiction. There is also the question of whether an individual claimant could have their choice of jurisdiction. If not, we envisage there could be satellite

litigation surrounding the court’s determination of which forum is most appropriate.

We consider that if any claims were to have concurrent jurisdiction, it would have to be pure discrimination claims, not involving any other aspect of law. However,

beyond that, it is difficult to ascertain what the appropriate criteria would be.



If so, what criteria should be used for deciding whether a case should be transferred: (1) from county courts to employment tribunals; :

see above.

and/or (2) from employment tribunals to county courts?:

See above.

Should county courts be given the power to refer questions relating to discrimination cases to employment tribunals? :

See above.

Consultation Question 7:If employment tribunals are to have concurrent jurisdiction over non-employment discrimination claims, should a

triage system be used to allocate the claim as between the county court or the employment tribunal? (Please see paragraph 3.34 of the

consultation paper.)

Other

Please expand on your answer. :

See reply to 6 above

If so, what form should this triage take?:

Consultation Question 8: Do consultees consider that employment judges should be deployed to sit in the county court to hear

non-employment discrimination claims? (Please see paragraphs 3.40 of the consultation paper.)

Other

Please expand on your answer. :

The consultation paper notes that there is already a pilot scheme in place, in which a small number of employment judges are currently being deployed to sit in

the County Court on civil matters. We note that this has been welcomed by judges in the County Court, who recognise employment judges’ experience in claims

relating to the Equality Act 2010. We can see how it may assist the determination of non-employment discrimination claims, for experienced employment tribunal

judges, to sit as judges in the County Court. This would bring their skills and experience of the Equality Act to that jurisdiction.

However, we would emphasise that if this pilot is to be expanded to involve a greater number of judges, significant additional judicial resources will need to be

obtained. We are aware that the employment tr bunal undertook a competition exercise for further recruitment in late 2018, but this will obviously not have taken

this scenario into account. Further recruitment would need to take place and it would take a number of years to build up the necessary level of judicial resource to

allow for such "cross ticketing".

Consultation Question 9: If consultees consider that employment judges should be deployed to sit in the county court, should there be

provision for them to sit with one or more assessors where appropriate? (Please see paragraph 3.41 of the consultation paper.)

Yes

Please expand on your answer. :

We believe that there should be provision for employment judges to sit with assessors where appropriate. If an employment tribunal judge is cross ticketed to the

civil courts to deal with a discrimination matter, they will obviously be bringing their extensive skills and experience in discrimination and equality matters with

them. However, that experience will rest entirely within the employment sphere. Therefore, we can see that it may be of great benefit to such employment judges

to have provision to sit with one or more assessors, who has pragmatic experience of the sphere within which the discrimination claim relates to e.g. housing,

education, other services etc. We consider that this would provide employment tribunal judges with valuable context to the application of discrimination law in

each particular case.

Other restrictions on the jurisdiction of employment tribunals

Consultation Question 10:Should employment tribunals have jurisdiction to hear a claim by an employee for damages for breach of

contract where the claim arises during the subsistence of the employee’s employment? (Please see paragraph 4.14 of the consultation

paper.)

Yes

Please expand on your answer. :

We believe this would be consistent with the purpose of the employment tr bunal being a forum for resolution of disputes arising in the context of an employment

relationship.

Consultation Question 11:Should employment tribunals have jurisdiction to hear a claim for damages for breach of contract where the

alleged liability arises after employment has terminated? (Please see paragraph 4.16 of the consultation paper.)

Yes

Please expand on your answer. :

Please see rationale in our reply to question 10.



Consultation Question 12: We provisionally propose that the current £25,000 limit on employment tribunals’ contractual jurisdiction should

be increased. Do consultees agree? (Please see paragraph 4.28 of the consultation paper.)

Yes

Please expand on your answer.:

Consultation Question 13:What (if any) should the financial limit on employment tribunals’ contractual jurisdiction be, and why? (Please

see paragraph 4.30 of the consultation paper.)

Please provide your answer below. :

We are not convinced of the need for a financial limit as in our experience the complexity of such claims does not correlate with their financial value and we

believe it would be difficult to impose a cap that was not simply arbitrary.

Consultation Question 14:If the financial limit on employment tribunals’ contractual jurisdiction is increased, should the same limit apply to

counterclaims by the employer as to the original breach of contract claim brought by the employee? (Please see paragraph 4.31 of the

consultation paper.)

Other

Please expand on your answer. :

See reply to question 13 above. We believe there should be consistency on this as between employee breach of contract claims and employer counterclaims.

Consultation Question 15: Do consultees agree that the time limit for an employee’s claim for breach of contract under the Extension of

Jurisdiction Order should remain aligned with the time limit for unfair dismissal claims? (Please see paragraph 4.39 of the consultation

paper.)

Yes

Please expand on your answer. :

Unless the employment tribunal is to have exclusive jurisdiction to deal with such claims we believe that the time limit for these breach of contract claims should

remain aligned with the time limit for unfair dismissal.

Should a different time limit apply if tribunals are given jurisdiction over claims that arise during the subsistence of an employee’s employment? :

In the event that tr bunals are given jurisdiction over claims that arise during the subsistence of an employee’s employment, we believe that the time limit should

require such claims to be brought within 3 months of the breach.

Consultation Question 16: We provisionally propose that employment tribunals’ contractual jurisdiction should not be extended to include

claims for damages, or sums due, relating to personal injuries. Do consultees agree? (Please see paragraph 4.44 of the consultation

paper.)

Yes

Please expand on your answer. :

Yes, it str kes us that there are a number of reasons to maintain the status quo, including:

a. Expertise - Civil Court Judges have significant expertise in dealing with these issues (both in respect of liability and merits), in particular, Tr bunal Judges do not

have experience of considering claims in tort;

b. Costs Regime - Due to the significant costs that can be incurred, parties may prefer the costs approach of the Civil Courts (generally losing party pays the

others costs);

c. Capacity - Although hopefully a short to medium term concern in light of the current recruitment drive (we understand that in excess of 54 FTE Salaried Judges

are in the process of being recruited) it is difficult to anticipate when the Tribunals will have the capacity to deal with a significant increase in claims, associated

training etc. We believe some regions are reporting that multi-days cases are already being listed in 2020/21;

d. Timing and Jurisdictional Concerns - Civil Courts are well equipped for dealing with injunctive action at short notice (in relation to breach of

confidence/restrictive covenants). We note that the report also provides that significant changes to primary legislation are not within scope of the current

proposals. We consider that it is sens ble, for example, not to give Tr bunals power to deal with applications for injunctions. However, we consider that it is

unfortunate that some issues, such as allowing Tribunals to deal with more claims that an employer could bring against an employee (currently limited to

counter-claims if an employee brings a contractual claim on termination), are not going to be considered in any detail;

e. Fee Regime – There is a possibility that the lack of fees in the Tr bunal may encourage claimants to pursue unmeritorious/law value claims that may otherwise

not have been pursued, until such time that a new fee structure is implemented in the Tr bunal system (if at all);

f. Commercial Contracts - It feels right that commercial disputes with contractors who are genuinely in business on their own account should not be dealt with in

the Tribunals.

g. Procedure - In addition, we consider that the present regime, whilst observing and referencing "White Book" CPR, presents a simpler less bureaucratic process

which suits both employers and employees and helps matters to be progressed in what, on any view, is a particularly nuanced area of law. In conclusion we see

no compelling reason why the contractual jurisdiction needs to be extended.



Consultation Question 17:We provisionally propose that the prohibition against employment tribunals hearing claims for contractual

breaches relating to living accommodation should be retained. Do consultees agree? (Please see paragraph 4.46 of the consultation

paper.)

Yes

Please expand on your answer. :

For the reasons set out in our response to Consultation Question 16, we see no reason why the jurisdiction of the employment tribunal should be extended to

deal with claims for contractual breaches relating to living accommodation.

Consultation Question 18:We provisionally propose that the prohibition against employment tribunals hearing breach of contract claims

relating to intellectual property rights should be retained. Do consultees agree? (Please see paragraph 4.49 of the consultation paper.)

Yes

Please expand on your answer. :

For the reasons set out in our response to Consultation Question 16, we see no reason why the jurisdiction of the employment tribunal should be extended to

deal with breach of contract claims relating to intellectual property rights.

Consultation Question 19:We provisionally propose that the prohibition against employment tribunals hearing claims relating to terms

imposing obligations of confidence (or confidentiality) should be retained. Do consultees agree? (Please see paragraph 4.59 of the

consultation paper.)

Yes

Please expand on your answer. :

Yes, for the reasons set out in our response to Consultation Question 16, we see no reason why the jurisdiction of the employment tr bunal should be extended to

deal with claims relating to terms imposing obligations of confidence (or confidentiality).

Consultation Question 20:We provisionally propose that the prohibition against employment tribunals hearing claims relating to terms

which are covenants in restraint of trade should be retained. Do consultees agree? (Please see paragraph 4.60 of the consultation paper.)

Yes

Please expand on your answer. :

Yes, for the reasons set out in our response to Consultation Question 16, we see no reason why the jurisdiction of the employment tr bunal should be extended to

deal with claims relating to terms which are covenants in restraint of trade. We also believe there would be practical difficulties in ensuring that the employment

tribunal had sufficient judicial and administrative resources to deal with such claims given that they often require very swift resolution.

Consultation Question 21:We provisionally propose that employment tribunals expressly be given jurisdiction to determine breach of

contract claims relating to workers, where such jurisdiction is currently given to tribunals in respect of employees by the Extension or

Jurisdiction Order. Do consultees agree? (Please see paragraph 4.64 of the consultation paper.)

Other

Please expand on your answer. :

Opinion was divided amongst those whose views we sought. For some, given the direction of travel in terms of employment status, the expansion of the

gig-economy and the increasing numbers of those with worker status, it seems right that workers should have the ability to pursue similar claims to those of

employees within the tribunal system. The Tribunal already has the expertise to deal with such issues, and there does not appear to be any str king issues to

warrant a separation of jurisdiction here.

However, others raised concern that breach of contract claims from a worker may lean more towards a commercial claim involving a consideration of the

commercial contracts, rather than an employee claim which in the main, stems from a simple "wrongful dismissal" claim. The factual scope of the jurisdiction may,

therefore, be significantly increased, and the question of whether tr bunal judges would have the experience required to deal with these issues would be pertinent.

The question was also raised as to whether the claim would have to lie in respect of a terminated engagement, the example raised was a dispute over invoices

where the engagement was subsisting. Employees have to have had their employment terminated and so worker rights should be analogous to this or

alternatively, employee rights to be expanded to allow claims to be brought during employment. If the latter, then we could end up with a choice of forum.

Consultation Question 22:If employment tribunals’ jurisdiction to determine breach of contract claims relating to employees is extended in

any of the ways we have canvassed in consultation questions 10 to 20, should tribunals also have such jurisdiction in relation to workers?

(Please see paragraph 4.65 of the consultation paper.)

Other

Please expand on your answer. :

Please see examples provided in our response to Consultation Question 21.



If consultees consider that there should be any differences between employment tribunals’ contractual jurisdiction in relation to employees and

workers, please provide details.:

Consultation Question 23:We provisionally propose that employment tribunals should not be given jurisdiction to determine breach of

contract disputes relating to genuinely self-employed independent contractors. Do consultees agree? (Please see paragraph 4.67 of the

consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 24:We provisionally propose that employment tribunals should continue not to have jurisdiction to hear claims

originated by employers against employees and workers. Do consultees agree? (Please see paragraph 4.70 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 25:We provisionally propose that employers should continue not to be able to counterclaim in employment

tribunals against employees and workers who have brought purely statutory claims against them. Do consultees agree? (Please see

paragraph 4.73 of the consultation paper.)

Other

Please expand on your answer. :

There were a range of views amongst our membership on this but the majority felt that there was no justification for this restriction as the existence of an

employer’s breach of contract claim against the employee was not dependent on the employee having a breach of contract claim against the employer and

therefore preventing the employer from pursuing such claims where the employee is pursuing purely statutory claims appeared arbitrary.

Consultation Question 26:Should employment tribunals have jurisdiction to interpret or construe terms in contracts of employment in

order to exercise their jurisdiction under Part I of the ERA 1996? (Please see paragraph 4.78 of the consultation paper.)

Not Answered

Please expand on your answer. :

As the consideration centres on a specific section of an "employment statute", there was agreement that an Employment Judge would be best equipped to make

a determination in any event.

As noted in the report, it was acknowledged that case law has, in any event, made a clear demarcation of the Tribunal's abilities in this regard to prevent 'judicial

creativity' (Court of Appeal in Southern Cross Healthcare v Perkins [2010] EWCA Civ 1442). Note the Court of Appeal decision in Agarwal v Cardiff University

[2018] EWCA Civ 1434 confirming that the principles in Southern Cross do not apply in respect of unlawful deductions from wages claims, such that Tribunals do

have the ability to construe contractual terms to establish whether any sums are properly due to an employee.

Consultation Question 27:Should employment tribunals be given the power to hear unauthorised deductions from wages claims which

relate to unquantified sums? (Please see paragraph 4.99 of the consultation paper.)

Other

Please expand on your answer. :

Again. Our members had a range of views on this. Generally, it was accepted that unquantified wages claims were most likely to occur where there is a dispute in

respect of a complex bonus scheme and we can see the benefit of leaving such disputes to be dealt with by the Civil Courts who have better expertise examining

complex company accounts etc. They felt there may be simpler issues that could properly be dealt with in the tribunal, however, if jurisdiction was expanded, this

could potentially create issues in terms of where to draw the line.

However, other members felt that this was something that the employment tr bunal would be well placed to deal with.

Another query raised in respect of this question was in respect of unquantified amounts, e.g., what if the claim was quantified but the quantum disputed? We felt

that the tribunal should have jurisdiction to determine the amount in this situation as it would be possible to adduce expert evidence in support of the parties'

respective positions, which the tr bunal could consider as it does with other types of claim (such as personal injury arising from discrimination).

Consultation Question 28:Where an employment tribunal finds that one or more of the “excepted deductions” listed by section 14(1) to

14(6) of the Employment Rights Act 1996 applies, should the tribunal also have the power to determine whether the employer deducted the

correct amount of money from an employee’s or worker’s wages? (Please see paragraph 4.105 of the consultation paper.)

Yes

Please expand on your answer. : 

Yes we consider there is no reason why an Employment Judge cannot consider this further facet assuming appropriate training and expert evidence remains 

available. It is acknowledged that the tr bunal can currently consider whether the employer had a right (pursuant to section 14(1) ERA 1996) to make deductions, 

but not as to whether the amount of such deduction was correct. We are not aware that this is common, but this should therefore mean that the employee may



get a declaration that the deduction was lawful in principal but then need to pursue this further in the Civil Courts if they dispute the amount actually deducted.

This seems to be an oddity, and a concern was raised that this is not a good use of the Civil Courts resources, costs etc.

Consultation Question 29: Should employment tribunals be given the power to apply setting off principles in the context of unauthorised

deductions claims? (Please see paragraph 4.108 of the consultation paper.)

Yes

Please expand on your answer. :

If so: (1) should the jurisdiction to allow a set off be limited to liquidated claims (ie claims for specific sums of money due)? :

Yes.

(2) should the amount of the set off be limited to extinguishing the employee’s claim?:

No. Given that currently this is only allowed in respect of contract claims it seems sens ble to us that this is rectified albeit it would involve the employer "proving

the debt" which could possibly take up additional time over this ancillary issue.

Consultation Question 30:We provisionally propose that employment tribunals should continue not to have jurisdiction in relation to

employers’ statutory health and safety obligations. Do consultees agree? (Please see paragraph 4.116 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 31:We provisionally propose that employment tribunals should continue not to have jurisdiction over workplace

personal injury negligence claims. Do consultees agree? (Please see paragraph 4.118 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 32:We provisionally propose that employment tribunals should retain exclusive jurisdiction over Equality Act

discrimination claims which relate to references given or requested in respect of employees and workers and former employees and

workers. Do consultees agree? (Please see paragraph 4.124 of the consultation paper.)

Yes

Please expand on your answer. :

Yes, we would say that due to expertise in workplace and discrimination issues, the tribunal remains the best forum for dealing with these issues. There appears

no reason to draw a distinction between references and other employment-related discrimination complaints.

Consultation Question 33: Do consultees consider that employment tribunals should have any jurisdiction over common law claims

(whether in tort or contract) which relate to references given or requested in respect of employees and workers (and former employees and

workers)? (Please see paragraph 4.125 of the consultation paper.)

No

Please expand on your answer. :

We consider there may be an odd situation where an employee wishes to bring complaints in respect of defamation/malicious falsehood and discrimination

regarding a reference. Although it is slightly uncomfortable that these would need to be dealt with in different jurisdictions, arguably such cases are few and far

between and we would argue that the Civil Courts remain best placed to deal with the tortious/common law complaints. The risk is that such claims may stray into

the realm of defamation / negligent misstatement and we consider that the Civil Courts are certainly best placed to consider such claims.

Concurrent jurisdiction

Consultation Question 34:Should employment tribunals and civil courts retain concurrent jurisdiction over equal pay claims? (Please see

paragraph 5.36 of the consultation paper.)

Yes

Please expand on your answer. : 

Generally, we believe that the employment tr bunals are better equipped to determine equal pay claims given their specialist judicial knowledge and wider 

discretion on remedy. However, there is no doubt that the current regime of concurrent jurisdiction offers advantages to both parties, including: 

 

• more favourable limitation provisions that apply to such claims in the civil courts benefit claimants 

 

• civil courts inability to order employers to publish equal pay audits benefits respondents. 

 

In our experience the civil courts will usually exercise their discretion to refer issues of equality clause or rule to the employment tr bunals and this is, in practice, a 

satisfactory mechanism to ensure the majority of equal pay claims are determined by the Tribunal either as a whole or as a discrete issue in a wider case.



However, our members were also mindful of the delays that are often experienced in these claims progressing as a result of concurrent jurisdiction. 

 

On the whole we consider there is no need to make any change to existing jurisdiction arrangements. 

Consultation Question 35:Should the time limit for bringing an equal pay claim in employment tribunals be extended so that it achieves

parity with the time limit for bringing a claim in the civil courts? (Please see paragraph 5.38 of the consultation paper.)

Other

Please expand on your answer. :

While there is some disagreement amongst our members on this, primarily between those who predominantly represent claimants in such claims and those who

predominantly advise respondents, there is broad consensus that unless employment tribunals were to have exclusive jurisdiction over equal pay claims,

extension of the limitation period in the employment tribunal would not be appropriate.

We believe that the relatively short time limits for issuing claims in the employment tribunal are helpful in ensuring disputes that pertain to the employment

relationship are resolved in a timely manner. To extend that limitation period so drastically in respect of equal pay claims in order to create parity with the civil

court position would be disproportionate and unjustified in our view.

In the event that the employment tribunals were given exclusive jurisdiction to determine equal pay claims many of our members believe that there is still no

justification for extending the limitation period to match that of the civil courts, although most consider that it may be helpful to have a transitional period during

which a longer limitation would apply. Others took the view that the limitation period that currently applies in the civil courts should be replicated in the

employment tribunal if the tribunal were to have exclusive jurisdiction.

We also took the view that time limits should be extended where the claimant did not have knowledge of all material facts about the pay inequality at the time the

cause of action accrued. We would suggest the time limit in those cases runs from the date when the claimant knew or ought to have known the material facts.

Consultation Question 36: What other practical changes, if any, are desirable to improve the operation of employment tribunals’ and civil

courts’ concurrent equal pay jurisdiction? (Please see paragraph 5.39 of the consultation paper.)

Please provide your views below. :

We do not consider any practical changes are required to improve the operation of concurrent equal pay jurisdiction.

Consultation Question 37:Should the current allocation of jurisdictions across employment tribunals and the civil courts regarding the

non-discrimination rule applying to occupational pension schemes remain unchanged? (Please see paragraph 5.49 of the consultation

paper.)

Yes

Please expand on your answer. :

It is our view that the current jurisdiction regime that applies to occupational pension schemes is adequate. However, if exclusive jurisdiction is to be granted we

believe the civil courts would be better placed than the employment tribunal to deal with these claims.

Consultation Question 38:The present demarcation of employment tribunals’ and civil courts’ jurisdictions over the TUPE Regulations 2006

should not be changed. Do consultees agree? (Please see paragraph 5.58 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 39:The present demarcation of employment tribunals’, civil courts’ and criminal courts’ jurisdictions over the

Working Time Regulations should not be changed. Do consultees agree? (Please see paragraph 5.67 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 40:Do consultees agree that the present demarcation of employment tribunals’, civil courts’ and criminal courts’

jurisdictions over the NMW should not be changed? (Please see paragraph 5.79 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 41: We provisionally propose that the present demarcation of employment tribunals’ and civil courts’ jurisdictions

over the Blacklists Regulations should not be changed. Do consultees agree? (Please see paragraph 5.87 of the consultation paper.)

Yes

Please expand on your answer. :



Consultation Question 42: Should the £65,300 cap applying to employment tribunal claims brought under the Blacklists Regulations be

increased so that it is the same as the cap on compensatory awards for ordinary unfair dismissal claims, as amended from time to time?

(Please see paragraph 5.88 of the consultation paper.)

Yes

Please expand on your answer. :

We agree the cap should be brought in line with the cap for ordinary unfair dismissal claims, as amended from time to time.

Are consultees aware of any cases affected by the £65,300 cap on compensation which have had to be brought in the civil courts?:

We are not aware of any cases affected by the current cap.

Consultation Question 43:Should members of trades or professions who are aggrieved by the decisions of their qualifications bodies be

able to challenge such decisions on public law grounds in the High Court and separately be able to claim unlawful discrimination in the

employment tribunal? (Please see paragraph 5.94 of the consultation paper.)

Other

Please expand on your answer. :

We feel the law should not be changed and members should continue to be able to challenge qualifications bodies’ decisions in the High Court and to claim

unlawful discrimination in the employment tr bunal because the legal tests for each form of challenge are different and the remedies available in the High Court

are different to those available in the employment tribunal. The claimant would not get double recovery of compensation and there is a power to stay one set of

proceedings if there is any overlap in compensation or ‘issue estoppel’ may apply. Furthermore, judicial review is a last resort and cannot be pursued where there

is an alternative remedy which has not been pursued.

If not, please would consultees explain why and what changes they would make.:

Consultation Question 44:Should any other changes be made to the jurisdiction of employment tribunals or of the civil courts in respect of

alleged discrimination by qualifications bodies? (Please see paragraph 5.95 of the consultation paper.)

No

Please expand on your answer. :

Consultation Question 45:Should a police officer who is aggrieved by the decision of a police misconduct panel be able to challenge that

decision by way of statutory appeal to the Police Appeals Tribunal and separately to complain that the decision is discriminatory in an

employment tribunal? (Please see paragraph 5.97 of the consultation paper.)

Yes

Please expand on your answer. :

Police officers do not have the right to claim unfair dismissal so their only remedy for a challenge to the fairness of their dismissal is to the Police Appeals

Tribunal. Therefore, the right of statutory appeal to the Police Appeals Tribunal must continue to be available. PATs are not experts in discrimination and a Police

Officer who claims his dismissal was discriminatory will often also be claiming that his/her dismissal is unfair on another ground as well so giving employment

tribunals exclusive jurisdiction to hear a discrimination claim will not lead to a significant reduction in proceedings.

The remedies available in the PAT and the employment tr bunal proceedings are different in that a successful challenge to the PAT will normally result in

reinstatement and compensation for interim lost earnings; the remedy for a successful discrimination claim at employment tribunal will be compensation.

The employment tribunal has the power to stay a claim pending the outcome of a PAT appeal if it believes there may be an overlap in proceedings or remedy.

If consultees take the view that the answer is “no”, what changes do they suggest?:

Restrictions on orders which may be made in employment tribunals

Consultation Question 46:Our provisional view is that employment tribunals should not be given the power to grant injunctions. Do

consultees agree? (Please see paragraph 6.7 of the consultation paper.)

Yes

Please expand on your answer. :

Consultation Question 47:Should employment tribunals have the power to apportion liability between co-respondents in discrimination

cases, so that each is separately liable to the claimant for part of the compensation? (Please see paragraph 6.13 of the consultation paper.)

No

Please expand on your answer. :

We do not consider it necessary for employment tribunals to have the power to apportion liability between co-respondents in discrimination cases, so that each is

separately liable to the claimant for part of the compensation. See comments below though re: orders for contr bution.



If so, on what basis should tribunals apportion liability? :

Consultation Question 48:We provisionally propose that employment tribunals should be given the power to make orders for contribution

between respondents in appropriate circumstances and subject to appropriate criteria. Do consultees agree? (please see paragraph 6.20 of

the consultation paper.)

Yes

Please expand on your answer. :

Yes, we agree that employment tribunals should be given the same powers as the civil courts to make orders for contribution between respondents in

discrimination cases. It is unsatisfactory that the ability of the courts to order a contr bution exists in the civil courts but not in employment tribunals.

If so, we welcome consultees’ views as to appropriate circumstances and criteria.:

Consultation Question 49:If respondents are given the right to claim contribution from one another in employment tribunals, do consultees

consider that... (Please see paragraph 6.21 of the consultation paper.)

this right should precisely mirror the position as regards common law claims brought in the civil courts?:

We think the right to claim a contr bution from another in the employment tribunal should mirror the position in common law claims brought in the civil courts. If a

tribunal has a discretion regarding the amount of the contr bution that is recoverable from another (as is in the case in the civil courts) then this power could be

used to ensure that a just result is delivered.

or be modified to suit the employment context? If the latter, we would be grateful to hear consultees’ views on appropriate modifications.:

Consultation Question 50:Should employments tribunals be given the jurisdiction to enforce their own orders for the payment of money?

(Please see paragraph 6.28 of the consultation paper.)

Yes

Please expand on your answer. :

Yes, we agree that employment tribunals should be given the jurisdiction to enforce their own orders for the payment of money.

If so, what powers should be available to employment tribunals and what would be the advantages of giving those powers to tribunals instead of

leaving enforcement to the civil courts? :

They should be given the same powers as are currently available in the county court and High Court, as it would seem anomalous for them to have different

powers. The main advantage of giving these powers to tr bunals is to make the enforcement process simpler for individuals. There are already widespread

concerns about the number of employment tr bunal claims that go unpaid. Simplifying the process and not requiring them to go to the county court to take action

seems sensible.

The employment appeal tribunal's jurisdiction

Consultation Question 51:Should the EAT be given appellate jurisdiction over the CAC’s decisions in respect of trade union recognition

and derecognition disputes? (Please see paragraph 7.18 of the consultation paper.)

Other

Please expand on your answer. :

We agree that the EAT should be given appellate jurisdiction over the CAC’s decisions in respect of trade union recognition and derecognition disputes.

Given the issues to be determined by the CAC, whilst accepting its specialist status, it has always been an anomaly that the only right of review in disputes of this

type is by way of public law in the form of an application for a judicial review. The current consultation is an opportunity to address this anomaly and doing so is

consistent with the potential proposals for reform dealt with elsewhere.

The likely subject matter of any initial determination of the CAC in the area of recognition and derecognition relating to issues such as the bargaining unit or sits

easily within the specialist knowledge of the EAT. In determining matters of law the EAT will be asked to deal with familiar legislation, terminology and practice.

Given the appellate jurisdiction the EAT has over certain determinations by the CAC primarily in the area of employee participation it is anomalous to artificially

limit the EAT in this area. By continuing the current limitation there is a restriction imposed on the rights of appeal that is inconsistent and the opportunity should

be taken to change it in our view.

If such an appellate jurisdiction were created, do consultees agree that it should be limited to appeals on questions of law?:

If the appellate jurisdiction is created, we agree that it should be limited to appeals on matters of law.

Consultation Question 52:We provisionally propose that there is no need to alter or remove the EAT’s current jurisdiction to hear original

applications in certain limited areas. Do consultees agree? (Please see paragraph 7.22 of the consultation paper.)

Yes

Please expand on your answer. :

The available evidence suggests that there is not any real need for a change in this area and no tang ble benefit would be gained.



An employment and equalities list?

Consultation Question 53:We provisionally propose that an informal specialist list to deal with employment-related claims and appeals

should be established within the Queen’s Bench Division of the High Court. Do consultees agree? (Please see paragraph 8.8 of the

consultation paper.)

Yes

Please expand on your answer. :

The availability of an option encouraging allocation to judges of appropriate experience would be welcome. The experiences of using an informal specialist list in

other specialist areas have been successful. It makes practical sense to identify an employment list in the same way and to offer the option of allocation to

specialist judges.

The proposed ease of introduction by the use of an informal specialist list avoiding the need for primary legislation and the voluntary nature of the application of

the list makes the proposal a simple one and a very useful step in our view.

If so, what subject matter should come within its remit?:

In our view the specialist list should cover employees’ claims for wrongful dismissal in breach of contract where the sum claimed exceeds the limit on tr bunals’

jurisdiction.

It should also cover employers’ claims to enforce covenants in restraint of trade and employers’ claims for breach of confidence or misuse of trade secrets which

would sit comfortably within the specialist knowledge of the judges identified as having suitable experience for the employment list.

We would also suggest that the specialist list should include employers’ claims against trade unions for injunctions to prevent industrial action or for damages

following alleged unlawful industrial action.

Consultation Question 54:What name should it be given: Employment List, Employment and Equalities List or some other name? (Please

see paragraph 8.9 of the consultation paper.)

Employment List

Please expand on your answer. :




