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Introduction 
 
The National Education Union (NEU) was formed by the amalgamation of the National Union 
of Teachers (NUT) and the Association of Teachers & Lecturers (ATL) on 1 September 2017. 
The NEU has over 450,000 members across the UK and is therefore the UK’s largest education 
trade union. The NEU combines the expertise and experience of the NUT and the ATL to 
resolve workplace disputes, provide casework/legal support to our members, negotiate 
better terms and conditions, and campaign on issues that affect the teaching profession, 
lecturers, support staff, children and young people.  
 

The NEU has an in-house legal team that deals with employment law matter, including 
representing our members in Employment Tribunal proceedings and at Employment Tribunal 
hearings. The NEU also brings cases on behalf of our members to the Employment Appeal 
Tribunal and Higher Courts. Further, the NEU represents our teacher members in professional 
misconduct proceedings and hearings as well. Therefore, the NEU has significant experience 
and expertise in these matters.  

We will address each of the Consultation questions in turn.  

CHAPTER 2: THE EXCLUSIVE JURISDICTION OF EMPLOYMENT TRIBUNALS  

Consultation Question 1. We provisionally propose that employment tribunals’ exclusive 
jurisdiction over certain types of statutory employment claims should remain. Do 
consultees agree?  

We agree with the Law Commission, in that the Employment Tribunals have the expertise that 
the Civil Courts simply do not have with regards to determining employment matters. Further, 
Employment Tribunals are less formal which provides some form of equality of arms for 
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Claimants and Respondents, which the Civil Courts lack due to their costs regime and more 
formal procedures/Practice Directions.  

However, we would like to add that the loss of panel members for most Employment Tribunal 
hearings should be immediately reversed. The panel members are valuable due to their 
practical experience of the workplace. Alongside the legal expertise of the Employment Judge 
this arrangement was highly effective in determining all employment claims. Further, given 
the composition of the panel meant a representative from an employee and employer 
background sitting on each case, there was also a degree of balance in the decision making 
process. This worked very well but was reversed by the previous Conservative led Coalition 
simply to save costs and had nothing to do whatsoever with ensuring justice.   

Consultation Question 2. Should there be any extension of the primary time limit for making 
a complaint to employment tribunals, either generally or in specific types of case? If so, 
should the amended time limit be six months or some other period?  

We believe that extending the statutory time limit for all employment claims to 6 moths 
would be welcome. The current primary 3 months’ time limit for most employment claims is 
too short. It means that employees do not have sufficient time to take advice and properly 
consider their options. We submit that extending the time limit will in fact benefit both parties 
as Claimants with weaker cases have more time to obtain legal advice and avoid lodging such 
claims. Due to the current tight time limits Claimants are often forced to lodge their claims in 
order to protect their position with regards to the statutory time limit. The cost and time 
taken dealing with such claims can be reduced if the time limit is extended.   

Extending time limits will also give the parties more time to settle their claims and therefore 
is more likely to avoid the costs of litigation.  

Consultation Question 3. In types of claim (such as unfair dismissal) where the time limit 
can at present only be extended where it was “not reasonably practicable” to bring the 
complaint in time, should employment tribunals have discretion to extend the time limit 
where they consider it just and equitable to do so?  

We believe that the ‘just and equitable’ test should be used for all employment claims. Not 
only does this ensure consistency across all types of Employment Tribunal claims, but will 
ensure a just approach when considering whether or not to extend time.  

As things stand we agree that the ‘reasonably practicable’ test is too restrictive and is simply 
unfair. This is especially the case given that employers who fail to file their response in time 
(Notice of Appearance) in nearly all cases successfully review the decision to award default 
judgement against them or barring them from responding to the claim and/or taking any part 
in those proceedings. Therefore, from the start Respondents enjoy an inbuilt advantage in 
Employment Tribunal proceedings. This is despite the fact that they are likely to have more 
resources and access to professional advice and representation.  

It cannot be right that regardless of the circumstances as to why a Claimant is unable to lodge 
his/her unfair dismissal claim, for example, within the statutory time limit there is hardly any 
scope for the Employment Tribunal to extend time. This is despite the fact the Claimant may 
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have a good reason for the missing the time limit, the cogency of the evidence remains 
unaffected, the employee may have a very good case and the prejudice to the Claimant far 
outweighs any prejudice suffered by the Respondent, especially in the circumstances where 
the claim is out of time by a few days or so.    

Further, in certain claims such as whistleblowing or trade union victimisation where a 
Claimant is complaining that he/she suffered a detriment short of dismissal, it may be very 
difficult to calculate when time starts to run from the act complained of. This is especially the 
case where there are a series of acts or omissions. In these circumstances we believe that the 
‘reasonably practicable test’ is unjust and unreasonably fetters the Tribunal’s discretion. The 
consequences for an employee suffering an injustice or the impact on society and the 
workplace is just as significant as would be the case in a discrimination claim, where the ‘just 
and equitable test’ is used.  

CHAPTER 3: RESTRICTIONS ON THE JURISDICTION OF EMPLOYMENT TRIBUNALS – 
DISCRIMINATION   

Consultation Question 4. We provisionally propose that the county court should retain 
jurisdiction to hear nonemployment discrimination claims. Do consultees agree?  

We agree that that the County Court should retain jurisdiction to hear non-employment 
discrimination claims.  

Unless extra funding will be made available for the Employment Tribunals, we do not see any 
benefit for them to hear non-employment claims as well. In our experience the Employment 
Tribunals are already over stretched. We appreciate that this is also the case for the Civil 
Courts. However, unless the Government reverses its current policies of providing justice on 
the cheap this state of affairs will continue. We are referring to the reduction in 
Court/Tribunal staff, closing Courts/Tribunals, the reduction in Legal Aid and the increase in 
the threshold for fast track claims. We believe all of this has a knock on effect how justice is 
delivered in both the Civil Courts and Employment Tribunals.  

We are concerned that by dumping non-employment discrimination claims on the 
Employment Tribunals the Government may view this in terms of a costs saving exercise 
rather than dealing with discrimination claims in a more effective manner.  

The other point we would like to make is that Civil Court Judges should receive the 
appropriate training to hear non-employment discrimination claims. We strongly believe that 
tackling unlawful discrimination should be ‘mainstreamed’ in the judicial process, and not 
seen as some kind of niche/specialist area of the law. We believe that passing on this 
responsibility to Employment Judges does not address the lack of knowledge/ expertise by 
Civil Court Judges, especially in the circumstances where the Employment Tribunals will be 
overburdened by such a move. In any event we agree with the Law Commission that an 
Employment Judge is unlikely to have the same degree of knowledge/expertise in housing or 
other non-employment areas.  

Consultation Question 5. Should employment tribunals be given concurrent jurisdiction 
over non-employment discrimination claims?  
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On the basis of our response to Question 4 we do not agree to concurrent jurisdiction save 
for the examples set out in 3.28 and 3.29 of the Consultation Paper.  

Consultation Question 6. If employment tribunals are to have concurrent jurisdiction over 
non-employment discrimination claims, should there be power for judges to transfer claims 
from one jurisdiction to the other?  

Please see our response to Question 4. 

If so, what criteria should be used for deciding whether a case should be transferred:  

(1) from county courts to employment tribunals; and/or  

(2) from employment tribunals to county courts?  

Please see our response to Question 4.  

Should county courts be given the power to refer questions relating to discrimination cases 
to employment tribunals?  

Please see our response to Question 4.  

Consultation Question 7. If employment tribunals are to have concurrent jurisdiction over 
non-employment discrimination claims, should a triage system be used to allocate the claim 
as between the county court or the employment tribunal? If so, what form should this triage 
take?  

Please see our response to Question 4.  

Consultation Question 8. Do consultees consider that employment judges should be 
deployed to sit in the county court to hear non-employment discrimination claims?  

Given our response to Question 4 and that there appears to be a lack of Employment Judges, 
unless extra funding is made available we do not believe that this would be practical.  

Consultation Question 9. If consultees consider that employment judges should be 
deployed to sit in the county court, should there be provision for them to sit with one or 
more assessors where appropriate?  

Please see our response to Question 8.  

CHAPTER 4: OTHER RESTRICTIONS ON THE JURISDICTION OF EMPLOYMENT TRIBUNALS   

Consultation Question 10. Should employment tribunals have jurisdiction to hear a claim 
by an employee for damages for breach of contract where the claim arises during the 
subsistence of the employee’s employment?  

Yes, we agree that Employment Tribunals should be able to hear breach of contract claims 
whilst a Claimant is still in employment. It does not make sense for an employee to be forced 
to resign and claim unfair constructive dismissal or bring a costly County Court or High Court 
claim for a breach of contract. The Employment Tribunals are perfectly equipped to deal with 
such claims and would be required to do so any event if an employee brings such a claim after 
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his/her employment is terminated. In our view there is a degree of duplication here and 
Employment Tribunals should be able to deal with contractual claims regardless of whether 
the employee is still in employment or not.  

Consultation Question 11. Should employment tribunals have jurisdiction to hear a claim 
for damages for breach of contract where the alleged liability arises after employment has 
terminated?  

We believe that it makes sense for an Employment Tribunal to deal with claims for damages 
where liability arises after employment has terminated. This could be in a situation where 
there is a breach of a Settlement Agreement (including an agreed reference), breach of an 
ACAS COT3 Agreement and commission payable at a future date after an employee’s 
termination of employment. In fact, in some victimisation claims under the Equality Act 2010 
Employment Tribunals deal with liability post-employment where an employee, for example, 
receives a poor reference due to undertaking a protected act.  

Consultation Question 12. We provisionally propose that the current £25,000 limit on 
employment tribunals’ contractual jurisdiction should be increased. Do consultees agree?  

We agree that the £25,000 limit for contractual claims in the Employment Tribunals should 
be increased. We believe that it is widely accepted that the current limit does not make any 
sense where, for example, an employee has a redundancy pay claim made of statutory and 
contractual payments and where the contractual element is over £25,000. In these 
circumstances the employee will need to ‘split jurisdictions’ by bringing his/her claim in the 
Employment Tribunals and County Court. We agree with other stakeholders, as mentioned in 
the Consultation Paper, that this is a waste of time and resources and leads to unnecessary 
duplication.  

Further, as stated in the Consultation Paper it would avoid the confusion and unjust situation 
where an employee is inadvertently caught out by the rules around estoppel.  

Consultation Question 13. What (if any) should the financial limit on employment tribunals’ 
contractual jurisdiction be, and why? 

We believe that there should be no financial limit. Surely, when assessing losses arising from 
a breach of contract the same principles apply whether the claim is for £5,000 or £50,000. 
Employment Tribunals already deal with high value claims, for example, in the case of 
discrimination claims where there is no financial limit on the amount an Employment Tribunal 
can award.  Therefore, we believe that there is no reason why the financial limit should not 
be removed.  

Consultation Question 14. If the financial limit on employment tribunals’ contractual 
jurisdiction is increased, should the same limit apply to counterclaims by the employer as 
to the original breach of contract claim brought by the employee?  

We accept that this would logically flow from increasing the financial limit for contractual 
claims. However, we maintain as per the current rules that counter claims in the Employment 
Tribunals should only be permitted if the employee brings a claim for a breach of contract.   
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Consultation Question 15. Do consultees agree that the time limit for an employee’s claim 
for breach of contract under the Extension of Jurisdiction Order 1994 should remain aligned 
with the time limit for unfair dismissal claims? Should a different time limit apply if tribunals 
are given jurisdiction over claims that arise during the subsistence of an employee’s 
employment?  

We submit that for the sake of consistency and to avoid any confusion the time limit for all 
contractual claims heard by the Employment Tribunals should be the same as County Court 
contractual claims, namely 6 years from the date of the breach.   

 Consultation Question 16. We provisionally propose that employment tribunals’ 
contractual jurisdiction should not be extended to include claims for damages, or sums due, 
relating to personal injuries. Do consultees agree?  

We agree, we believe that the County Courts have developed significant expertise and 
experience in dealing with Personal Injury matters.  

Consultation Question 17. We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches relating to living 
accommodation should be retained. Do consultees agree?  

We agree with the Law Commission’s position. These types of claims may also involve an 
element of housing/residential law and therefore the Civil Courts are better equipped to deal 
with such matters.  

Consultation Question 18. We provisionally propose that the prohibition against 
employment tribunals hearing breach of contract claims relating to intellectual property 
rights should be retained. Do consultees agree?  

We agree for the reasons set out in this Consultation Paper.  

Consultation Question 19. We provisionally propose that the prohibition against 
employment tribunals hearing claims relating to terms imposing obligations of confidence 
(or confidentiality) should be retained. Do consultees agree?  

We agree for the reasons set out in the Consultation Paper.  

However, for the sake of avoiding any confusion with regards to Non-Disclosure Agreements 
(NDNs), this should only apply to issues around intellectual property (as they were originally 
designed) and not as gagging orders for employees who are victims of sexual harassment. As 
recent high profile cases have shown, some employers are misusing this tool to allow those 
perpetrating sexual harassment to escape facing justice. 

The NEU will be campaigning for a change to the law/legislative framework. We believe that 
Employment Tribunals are best placed to deal with cases where an NDN is being misused as 
a gagging order.  

Consultation Question 20. We provisionally propose that the prohibition against 
employment tribunals hearing claims relating to terms which are covenants in restraint of 
trade should be retained. Do consultees agree?  
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We agree for the reasons set out in the Consultation Paper.  

Consultation Question 21. We provisionally propose that employment tribunals expressly 
be given jurisdiction to determine breach of contract claims relating to workers, where such 
jurisdiction is currently given to tribunals in respect of employees by the Extension or 
Jurisdiction Order. Do consultees agree?  

We fully agree with the Law Commission’s proposal. Currently ‘workers’ enjoy more 
overlapping statutory rights with ‘employees’ such as sick pay and holidays. It makes sense 
for the Employment Tribunals to deal with the contractual matters that may flow from such 
claims and therefore avoid the need for splitting the worker’s claim between the Employment 
Tribunals and Civil Courts.  

Consultation Question 22. If employment tribunals’ jurisdiction to determine breach of 
contract claims relating to employees is extended in any of the ways we have canvassed in 
consultation questions 10 to 20, should tribunals also have such jurisdiction in relation to 
workers? If consultees consider that there should be any differences between employment 
tribunals’ contractual jurisdiction in relation to employees and workers, please would they 
provide details.    

We agree with the Law Commission on this question for the reasons set out above. 

Consultation Question 23. We provisionally propose that employment tribunals should not 
be given jurisdiction to determine breach of contract disputes relating to genuinely self-
employed independent contractors. Do consultees agree?  

We agree with this proposal. Contractual disputes between businesses should be a matter for 
the Civil Courts. The Employment Tribunals’ expertise lies in dealing with employment 
matters.  

 Consultation Question 24. We provisionally propose that employment tribunals should 
continue not to have jurisdiction to hear claims originated by employers against employees 
and workers. Do consultees agree?  

We agree. The whole point of the Employment Tribunals is so that employees/workers have 
redress for disputes against their employers. This fundamental principle would be 
compromised if employers can bring claims against employees/workers.  

Consultation Question 25. We provisionally propose that employers should continue not to 
be able to counterclaim in employment tribunals against employees and workers who have 
brought purely statutory claims against them. Do consultees agree?  

We agree with the above proposal.  

We believe that if employers can counterclaim then it may be used as a ploy by some of them 
or their representatives to intimidate employees/workers bringing claims. There is already a 
number of mechanisms Employment Tribunals can use to weed out claims that do not have 
reasonable prospects of success.  
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Consultation Question 26. Should employment tribunals have jurisdiction to interpret or 
construe terms in contracts of employment in order to exercise their jurisdiction under Part 
I of the ERA 1996?  

We agree that this would be sensible, given the current anomaly where it appears that 
Employment Tribunals are unable to construe terms referred to in the statement of 
particulars.  

We agree with the Trade Unions Congress (TUC) that this would bring it in line with the 
Tribunal’s duty in employment status claims where they examine the reality of employment 
relationships.  

Consultation Question 27. Should employment tribunals be given the power to hear 
unauthorised deductions from wages claims which relate to unquantified sums?  

Again, this is an anomaly that does not make sense. If an Employment Tribunal makes a 
finding that an employee is contractually entitled to wages following such a claim, then it 
should follow that the Employment Tribunal should have the power to quantify those losses. 
We agree with the TUC that under the current system an employee may be confused as to 
whether the Employment Tribunal has jurisdiction to hear his/her claim.    

Consultation Question 28. Where an employment tribunal finds that one or more of the 
“excepted deductions” listed by section 14(1) to 14(6) of the Employment Rights Act 1996 
applies, should the tribunal also have the power to determine whether the employer 
deducted the correct amount of money from an employee’s or worker’s wages?  

Yes, we fully agree that the anomaly needs to end. It cannot be right that in the event there 
is an ‘expected deduction’ that the employee has to pursue a claim in the Civil Courts if the 
employer deducts too much from the employee’s wages. As stated above this may cause 
confusion for an employee as to where he/she should lodge his/her claim.  

Consultation Question 29. Should employment tribunals be given the power to apply 
setting off principles in the context of unauthorised deductions claims? If so:  

(1) should the jurisdiction to allow a set off be limited to liquidated claims (ie claims for 
specific sums of money due)?   

(2) should the amount of the set off be limited to extinguishing the employee’s claim?  

No, please see our response to questions 24 and 25. This would undermine the purpose of 
the Employment Tribunals system.  Employers already have the Civil Courts to pursue such 
claims.  

Consultation Question 30. We provisionally propose that employment tribunals should 
continue not to have jurisdiction in relation to employers’ statutory health and safety 
obligations. Do consultees agree?  

We agree, currently the Employment Tribunals do not have the expertise to deal with such 
matters.  
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Consultation Question 31. We provisionally propose that employment tribunals should 
continue not to have jurisdiction over workplace personal injury negligence claims. Do 
consultees agree?  

We fully agree, the Employment Tribunals do not have the expertise or capacity (due to the 
number of Judges) to deal with such matters.  

Consultation Question 32. We provisionally propose that employment tribunals should 
retain exclusive jurisdiction over Equality Act discrimination claims which relate to 
references given or requested in respect of employees and workers and former employees 
and workers. Do consultees agree?  

Yes, we agree. The Employment Tribunals has the experience and expertise to deal with such 
matters.  

Consultation Question 33. Do consultees consider that employment tribunals should have 
any jurisdiction over common law claims (whether in tort or contract) which relate to 
references given or requested in respect of employees and workers (and former employees 
and workers)?  

We believe that jurisdiction should remain the same, in that we do not believe Employment 
Tribunals have the experience or expertise to deal with such matters.  

CHAPTER 5: CONCURRENT JURISDICTION   

Consultation Question 34. Should employment tribunals and civil courts retain concurrent 
jurisdiction over equal pay claims?  

We agree with the TUC’s response, in that concurrent jurisdiction ensures a level of fairness. 
This is especially the case given that in equal pay claims the Employment Tribunals do not 
have the discretion to extend time after limitation has expired.  

Therefore, under the current system an employee can bring a claim in the Civil Court if he/she 
has missed the time limit for bringing an Equal Pay claim. 

We believe that concurrent jurisdiction in these circumstances ensures that employees do 
not suffer an injustice.  

Consultation Question 35. Should the time limit for bringing an equal pay claim in 
employment tribunals be extended so that it achieves parity with the time limit for bringing 
a claim in the civil courts?  

If concurrent jurisdiction remains for Equal Pay claims, then there is no reason to extend the 
time limit for such claims in the Employment Tribunals.  

Consultation Question 36. What other practical changes, if any, are desirable to improve 
the operation of employment tribunals’ and civil courts’ concurrent equal pay jurisdiction?  

As we have alluded to earlier we believe that Judges dealing with discrimination claims, 
including Equal Pay, should receive sufficient training and develop an expertise in these 
matters. We believe that Employment Tribunal hearings should comprise of a full panel. 



10 
 

Despite the expertise of many Employment Judges in dealing with discrimination claims this 
should be an ongoing process of training and development.  

Consultation Question 37. Should the current allocation of jurisdictions across employment 
tribunals and the civil courts regarding the non-discrimination rule applying to occupational 
pension schemes remain unchanged?  

Yes, we believe that they should.  

Consultation Question 38. The present demarcation of employment tribunals’ and civil 
courts’ jurisdictions over the TUPE Regulations 2006 should not be changed. Do consultees 
agree? 

We agree.   

Consultation Question 39. The present demarcation of employment tribunals’, civil courts’ 
and criminal courts’ jurisdictions over the Working Time Regulations should not be 
changed. Do consultees agree?  

We agree with the TUC’s response to this question, in that the Employment Tribunals remit 
should be extended. Currently, there is a fragmented structure with regards to enforcing 
rights under the Working Time Directive (WTR). This leads to confusion as it is not clear to 
employees/workers who they should turn to if their rights under the WTR are being 
infringed/interfered with.  

In these circumstances it makes sense to have a more streamlined system, where the 
Employment Tribunals adjudicate on such claims and can rely on a well resourced agency for 
enforcement, as set out in the TUC’s response.  

Consultation Question 40. Do consultees agree that the present demarcation of 
employment tribunals’, civil courts’ and criminal courts’ jurisdictions over the NMW should 
not be changed?  

Yes, we agree.  

Consultation Question 41. We provisionally propose that the present demarcation of 
employment tribunals’ and civil courts’ jurisdictions over the Blacklists Regulations should 
not be changed. Do consultees agree?  

We agree on the basis of the longer 6-year time limit for bringing such claims in the Civil 
Courts means that an employee/worker is less likely to miss the opportunity of bringing a 
claim. He/she may not be aware that they were a victim of black listing until many years later. 
Further, as the TUC correctly observes an employee/worker has the opportunity to apply for 
injunctive relief to stop and employer blacklisting individuals.   

 Consultation Question 42. Should the £65,300 cap applying to employment tribunal claims 
brought under the Blacklists Regulations be increased so that it is the same as the cap on 
compensatory awards for ordinary unfair dismissal claims, as amended from time to time? 
Are consultees aware of any cases affected by the £65,300 cap on compensation which have 
had to be brought in the civil courts?  
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We agree with the TUC that the cap should be abolished or that legislation is brought in to 
ensure that there are regular reviews as is the case for the cap in unfair dismissal claims, which 
is adjusted for inflation etc.   

Consultation Question 43. Should members of trades or professions who are aggrieved by 
the decisions of their qualifications bodies be able to challenge such decisions on public law 
grounds in the High Court and separately be able to claim unlawful discrimination in the 
employment tribunal? If not, please would consultees explain why and what changes they 
would make.  

We represent teachers who are regulated by the Teacher Regulation Authority, like other 
professional bodies challenges regarding decisions and procedures are challenged on public 
law grounds in the High Court. We do not see any reason to change this process.  

We agree that any unlawful discrimination that arises from such matters should be challenged 
in the Employment Tribunals.  

Consultation Question 44. Should any other changes be made to the jurisdiction of 
employment tribunals or of the civil courts in respect of alleged discrimination by 
qualifications bodies?  

At this stage, no.  

Consultation Question 45. Should a police officer who is aggrieved by the decision of a 
police misconduct panel be able to challenge that decision by way of statutory appeal to 
the Police Appeals Tribunal and separately to complain that the decision is discriminatory 
in an employment tribunal? If consultees take the view that the answer is “no”, what 
changes do they suggest?  

We do not disagree with the above question.   

CHAPTER 6: RESTRICTIONS ON ORDERS WHICH MAY BE MADE IN EMPLOYMENT TRIBUNALS   

Consultation Question 46. Our provisional view is that employment tribunals should not be 
given the power to grant injunctions. Do consultees agree?  

We fully agree. This may be used as a ploy by employers stop employees/workers from taking 
industrial action or balloting for Union recognition.  

Consultation Question 47. Should employment tribunals have the power to apportion 
liability between correspondents in discrimination cases, so that each is separately liable to 
the claimant for part of the compensation? If so, on what basis should tribunals apportion 
liability? 

No, we believe the joint and severally liable model works best.  

There is a risk that if compensation is apportioned between Respondents the Claimant will 
miss out if one of the Respondents goes into administration/liquidation or changes the name 
of the company or transfers its assets to avoid making payment. The current figures show that 
only half of Claimants are paid in full following an Employment Tribunal award and 35% 
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receive nothing. We believe that apportioning compensation between Respondents will make 
this situation worse.  

In other cases, an individual Respondent is unlikely to have the funds to pay his/her share of 
compensation to the Claimant, and therefore it is even more difficult to enforce judgement 
in these circumstances.  

On a public policy level, we believe it would be wrong for employers to shift blame in 
discrimination cases to others, we believe that it would blunt the incentive for them to 
improve their recruitment and employment policies and/or the steps they should be taking 
to eliminate unlawful discrimination. In the case of public sector employers, this would in our 
view diminish the incentive to comply with their statutory duty to eliminate unlawful 
discrimination and promote equality.  

Consultation Question 48. We provisionally propose that employment tribunals should be 
given the power to make orders for contribution between respondents in appropriate 
circumstances and subject to appropriate criteria.  Do consultees agree?  If so, we welcome 
consultees’ views as to appropriate circumstances and criteria.  

No, please see our response above.  

Consultation Question 49. If respondents are given the right to claim contribution from one 
another in employment tribunals, do consultees consider that this right should precisely 
mirror the position in common law claims brought in the civil courts, or be modified to suit 
the employment context? If the latter, we would be grateful to hear consultees’ views on 
appropriate modifications.  

No, please see our response above.  

Consultation Question 50. Should employments tribunals be given the jurisdiction to 
enforce their own orders for the payment of money? If so, what powers should be available 
to employment tribunals and what would be the advantages of giving those powers to 
tribunals instead of leaving enforcement to the civil courts?  

We strongly agree as mentioned earlier. This goes to the heart of the matter with regards to 
whether employees are able to actually enforce their rights. As the TUC rightly observe, the 
current system is simply not fit for purpose. 

Under the current system a further burden is placed on Claimants in terms of the time and 
costs if an employer refuses to make payment. Company law is weighted heavily in favour of 
an employer with regards to there being limited liability or the ability of a company to go into 
liquidation and set up under another name or somewhere else. Further companies can hide 
behind the ‘corporate veil’ with regards to the transfer of assets. All of this gives employers 
significant scope to escape making payment for Employment Tribunal awards. 

We strongly believe that Employment Tribunals should be resourced to enforce their own 
judgements. We believe that even defaulting Judgements to the High Court is a half way 
measure, in that time is lost due to administrative reasons allowing employers to take the 
above steps to avoid making payment.    
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CHAPTER 7: THE EMPLOYMENT APPEAL TRIBUNAL’S JURISDICTION   

Consultation Question 51. Should the EAT be given appellate jurisdiction over the CAC’s 
decisions in respect of trade union recognition and derecognition disputes? If such an 
appellate jurisdiction were created, do consultees agree that it should be limited to appeals 
on questions of law?  

We agree with the TUC’s submission that the current system is working well, in that 
employers would need to bring judicial review proceedings in order to challenge a decision 
by the CAC. If the EAT become the appellate authority, then employers will be able to use 
their ample resources to clog up the system with tactical or spurious appeals. Recognition and 
derecognition matters are extremely time sensitive and therefore assigning the EAT as the 
appellate jurisdiction will cause a significant snag in the system and have an adverse impact 
on the ability of workers to collectively organise and their freedom of association. 

The advantage of the current system is that an employer is required to use more robust 
judicial review proceedings with greater costs implications and must be brought in a timely 
manner when challenging a CAC decision. As the TUC correctly states, this acts as a deterrent 
to any abuse of process.     

Consultation Question 52. We provisionally propose that there is no need to alter or remove 
the EAT’s current jurisdiction to hear original applications in certain limited areas. Do 
consultees agree?  

We agree.  

CHAPTER 8: AN EMPLOYMENT AND EQUALITIES LIST?   

Consultation Question 53. We provisionally propose that an informal specialist list to deal 
with employment-related claims and appeals should be established within the Queen’s 
Bench Division of the High Court. Do consultees agree? If so, what subject matter should 
come within its remit?  

We agree that this may be a good idea. We believe that the specialist list should include all 
contractual, statutory, discrimination and professional misconduct matters.  

Consultation Question 54. What name should it be given: Employment List, Employment 
and Equalities List or some other name? 

The Employment, Equalities and Professional Misconduct List.  

 

-ENDS-  


