
1 
 

 

GMB 

RESPONSE TO CONSULTATION  

LAW COMMISSION: EMPLOYMENT LAW HEARING STRUCTURES 

CONSULTATION PAPER 239  

 

 

 

 

 

 

 

 

 

 



2 
 

Contact Details 

What organisation do you represent (if any)? 

GMB  

If you are representing an organisation, what type of organisation is it? 

Trade Union  

Are you happy for your response to be published? 

Yes 

Would you like to be contacted when the consultation response is published? 

Yes 
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Introduction  

GMB, Britain’s general union, represents over 620,000 members throughout the UK 

in both the private and the public sectors. We have members working in the following 

areas of: 

Financial, commercial and professional services  

Clothing and textiles 

Construction 

Furniture Manufacturing  

Energy and Utilities  

Engineering 

Food and Leisure 

Process Industries  

Public Services 

Voluntary and Community/Third Sector  

GMB welcomes the opportunity to respond to the consultation.  

GMB members in all areas have first-hand experience of the need to enforce 

employment rights in the courts and the employment tribunals. GMB has extensive 

experience in the tribunals in particular, supporting members in both individual and 

multiple claims.  
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GMB is a TUC affiliated union and draws attention to the evidence and information 

provided by the TUC. GMB, like other trade unions, is a not for profit organisation, 

and exists to protect and support its members. GMB prefers to resolve matters 

through collective bargaining and internal workplace procedures, but will support 

litigation to enforce members’ rights if this is necessary. GMB has played a key role 

in developing employment law that has benefits for members and the wider 

workforce as illustrated by our present litigation strategy in respect of employment 

status in the so called “gig economy”.  

GMB believes that the courts and the employment tribunals should be accessible 

forums to ensure adjudication on employment disputes in an effective and prompt 

manner to ensure justice.  

Summary 

• The employment tribunal system currently has inadequate resources to 

provide an effective, swift, enforcement route for claimants.  As the 

TUC has pointed out average waiting times between filing and hearing 

a claim have increased.  The number of employment tribunal claims 

has significantly increased.  According to the latest information from the 

Ministry of Justice 109,698 claims were filed in 2017/18, compared with 

88,476 in 2016/17.    Any proposed reforms to the employment tribunal 

system need to address these resource issues. 

• GMB believes that employment tribunals’ exclusive jurisdiction over 

certain types of statutory employment claims should be retained.  
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• GMB believes that time limits for bringing an employment tribunal claim 

should be harmonised.  A uniform six-month time limit should apply to 

all employment tribunal claims.  

• GMB believes that employment tribunals are a forum to address the 

imbalance of power in the employment relationship that exists between 

worker/employee and their employer. They should not become a forum 

for employers to bring claims against workers / employees or their 

representatives. 

• GMB opposes the proposal to provide the Employment Appeal Tribunal 

with appellate jurisdiction over the decisions of the Central Arbitration 

Committee in respect of trade union recognition.  

This response now goes on to consider the specific questions contained in the 

consultation paper. 
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Chapter 2: The Exclusive Jurisdiction of Employment Tribunals  

Consultation Question 1 

We provisionally propose that employment tribunals’ exclusive jurisdiction 

over certain types of statutory employment claims should remain. Do 

consultees agree? 

GMB agrees that employment tribunals’ exclusive jurisdiction over the types of 

statutory employment claims listed in the Chapter should remain.  

Employment law is a distinctive and highly complex field of law which justifies the 

retention of a specialist tribunal and specialist judiciary.  Employment Tribunals are 

specialist forums primarily for determining employment law disputes.   

GMB fears that any transfer of employment cases to the civil courts would also 

further undermine the principle of ‘tripartism’, which has underpinned the 

employment tribunal system since its creation in the 1970s.  This would be lost if 

more claims were heard in the civil courts.   Input from both sides of industry is 

crucial to bringing workplace experience into the determination of employment 

disputes. It would also lead to the use of more formal legal rules and procedures in 

employment cases, which would disadvantage unrepresented claimants and 

respondents.  It would also undermine the independence of the tribunal system. 
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Consultation Question 2  

Should there be any extension of the primary time limit for making a complaint 

to employment tribunals, either generally or in specific types of case? If so, 

should the amended time limit be six months or some other period? 

GMB believes that there should be an extension of the primary time limits for making 

a tribunal claim. This should be 6 months generally. This would allow more time to 

complete all stages of internal workplace procedures before a claim needs to be 

made in order to comply with time limits.   

The time limits for filing claims with an employment tribunal are shorter than for many 

other legal proceedings for example 3 years for a personal injury claim or 6 years for 

a contract claim.  

Many claimants will not be ready to bring a claim so soon after a workplace incident 

such as a dismissal which will have caused them considerable stress.  The current 

3-month time limit for many employment tribunal claims is too short a period for 

Claimants to consult with legal representatives, trade unions, sort out their finances 

to bring a claim and complete any internal appeals procedures. Many Claimants will 

be unaware of the short 3 month time limit. 

Many prospective claimants will try and take time to resolve issues in the workplace 

and feel it is too early to bring a claim within the 3-month time period.  In many cases 

this works counter to the objective of resolving the dispute within the workplace.  

As the TUC has pointed out 3-month time limits have a disproportionate impact on 

women – for example those who are considering bringing discrimination claims 

relating to pregnancy and maternity. 
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GMB would commend the House of Commons Women and Equalities Committee 

Fifth Report of Session 2019 – 19 on Sexual Harassment in the Workplace. In this 

Report the Committee considers evidence on time limits in relation to sexual 

harassment claims at pages 30 – 33 and recommends that the time limit for such 

claims should be extended to 6 months. GMB supports this and believes that many 

of the same arguments apply to all employment disputes. The 3 months’ time limit 

places unnecessary pressure on potential claimants to submit a claim before they 

know whether they want to go to tribunal. It hinders alternative approaches to dispute 

resolution by requiring the parties to consider early conciliation and to prepare for a 

tribunal hearing while internal grievance procedures for example may still be going 

on. A longer time limit would also not stop claimants from lodging claims speedily 

wherever possible. 

GMB believes that a short time limit for applications for interim relief should remain 

but that this should be increased from 7 days to, say, 14 days. 

 

Consultation Question 3  

In types of claim (such as unfair dismissal) where the time limit can at present 

only be extended where it was “not reasonably practicable” to bring the 

complaint in time, should employment tribunals have discretion to extend the 

time limit where it is just and equitable to do so? 

GMB believes that tribunals should have discretion to extend the time limit for all 

claims brought out of time where the tribunal considers it is just and equitable to do 
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so. This would give employment tribunals’ greater and appropriate discretion to 

extend time limits. 
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Chapter 3: Restrictions on the Jurisdiction of Employment Tribunals – 

Discrimination  

Consultation Question 4  

We provisionally propose that the county court should retain jurisdiction to 

hear non-employment discrimination claims. Do consultees agree? 

GMB agrees that the county court should retain jurisdiction to hear non-employment 

discrimination claims. 

 

Consultation Question 5  

Should employment tribunals be given concurrent jurisdiction over non-

employment discrimination claims? 

GMB believes that employment tribunals should not be given concurrent jurisdiction 

over non-employment discrimination claims. As it is the employment tribunal system 

is already heavily under resourced.  

As indicated above during 2017/18, the number of claims received by the tribunal 

system increased significantly. According to figures from the Ministry of Justice 

109,698 claims were made in 2017/2018, compared with 88,476 in 2016/17.  And 

the courts’ outstanding employment caseload has significantly increased.  It stood at 

336,637 on 31 March 2018, up by 23% on the number outstanding the year before 

(272,032). 
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There would be a detrimental impact on claimants seeking resolution of their 

employment law disputes.  And it would over burden an already over stretched 

system. 

 

Consultation Question 6  

If employment tribunals are to have concurrent jurisdiction over non-

employment discrimination claims, should there be power for judges to 

transfer claims from one jurisdiction to the other? 

If so, what criteria should be used for deciding whether a case should be 

transferred: 

(1) from county courts to employment tribunals: and/or  

(2) from employment tribunals to county courts? 

Should county courts be given the power to refer questions relating to 

discrimination cases to employment tribunals? 

Please see our answer to Question 6 above.   

 

Consultation Question 7  

If employment tribunals are to have concurrent jurisdiction over non-

employment discrimination claims, should a triage system be used to allocate 

the claim as between the county court or the employment tribunal? If so what 

form should this triage take? 
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Please see our answer to Question 6 above. 

 

Consultation Question 8 

Do consultees consider that employment judges should be deployed to sit in 

the county court to hear non-employment discrimination claims? 

GMB believes that employment judges should not be deployed to sit in the county 

court to hear non-employment discrimination cases. Employment judges have expert 

knowledge of discrimination law in the employment context which would be 

welcomed by judges in the county court, GMB believes that that the priority should 

still be to use their expertise for discrimination claims in employment in the tribunals. 

This is particularly essential in view of the delays that are now occurring in the 

tribunal system. Diverting scare resources will not assist.   

 

Consultation Question 9  

If consultees consider that employment judges should be deployed to sit in 

the county court, should there be provision for them to sit with one or more 

assessors appropriate? 

Please see our answer to Question 8 above  
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Chapter 4: Other Restrictions on the Jurisdiction of Employment Tribunals  

Consultation Question 10  

Should employment tribunals have jurisdiction to hear a claim by an employee 

for breach of contract where the claim arises during the subsistence of the 

employee’s employment? 

GMB believes tribunals should have jurisdiction to hear breach of contract claims 

during the subsistence of the employee’s employment. The circumstances in which 

an employment tribunal can hear breach of contract claims are too limited.   

For example at present an employee claiming a repudiatory breach of contract, for 

example in respect of a unilateral variation to their terms and conditions, will often 

have to resign and claim constructive dismissal to have their claim heard in an 

employment tribunal. GMB believes employment tribunals should be able to hear 

claims, from claimants, relating to the employment relationship/contract between the 

individual and the employer. The current hearing structure is confusing for 

prospective claimants as it leads to some disputes being litigated partly in 

employment tribunals and partly in the civil courts. 

 

Consultation Question 11  

Should employment tribunals have jurisdiction to hear a claim for damages for 

breach of contract where the alleged liability arises after employment has 

terminated? 
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GMB believes that tribunals should be able to hear a claim for damages for breach of 

contract where the liability arises after employment has ended. The cases that are 

referred to in the consultation document, illustrate the reasons for this, for example in 

respect of unpaid commission or benefits due to be paid in the future but not due on 

termination.  

As referred to in the consultation document, this change in the law would also enable 

employees to bring a claim in an employment tribunal, to recover an unpaid sum 

under the terms of a settlement agreement, which was made post termination of an 

employment relationship.  Currently, employees are unable to do so.  An employee 

who resigns or is dismissed but then agrees a settlement with the employer, would 

have to enforce this agreement in the county court. The employment tribunal is a 

more cost-effective route for claimants to take.  

 

Consultation Question 12 

We provisionally agree that the current £25,000 limit on employment tribunals’ 

contractual jurisdiction should be increased. Do consultees agree? 

GMB agrees that the current £25,000 limit on tribunals’ contractual jurisdiction 

should be increased. As well as expanding employment tribunal’s jurisdiction to hear 

a wider range of breach of contract claims, the £25,000 limit should also be 

increased. 

The £25,000 limit for breach of contract claims in the employment tribunal 

encourages claimants to bring claims in the civil court. 
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The £25,000 ceiling for breach of contract claims encourages satellite litigation 

between the claimant and respondent as to which claims should be issued and 

heard first. 

In our experience some respondents use jurisdiction as a costs tactic, running up 

costs in one forum to make it difficult and prohibitive for the claimant to bring their 

claim in another forum. 

The £25,000 limit is too low.  The figure was determined under the Extension of 

Jurisdiction Order that was enacted in 1994.  Taking into account inflation this figure 

should have been adjusted to around £50,000.Employment tribunals can already 

hear claims that are worth millions of pounds, for example in respect of mass equal 

pay claims.  The cap of £25,000 for contractual damages is out of place in 2019.  

As noted elsewhere the doctrine of estoppel may also cause claimants to miss out 

on higher levels of awards.  If a claimant brings their claim to an employment tribunal 

first (given the shorter time limit) and obtains the first £25,000 of a larger contractual 

claim for wrongful dismissal, a claim in the civil courts for the balance may then be 

prohibited, see for example Roderick Fraser v HLMAD Ltd 15.6.2006 2007 1ALL ER 

383.  

 

Consultation Question 13  

What (if any) should the financial limit on employment tribunals’ contractual 

jurisdiction be, and why? 

GMB believes that there should be no limit at all on employment tribunal’s 

contractual jurisdiction.  
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Consultation Question 14 

If the financial limit on employment tribunals’ contractual jurisdiction is 

increased, should the same limit apply to counterclaims by the employer as 

the original breach of contract claim brought by the employee? 

GMB believes that the same limit should not apply to counter claims by the employer 

as otherwise this will invite claims for breach of restrictive covenants, intellectual 

property rights and so on. This would allow employers to use the extension of 

jurisdiction in respect of employment rights into non-employment rights issues such 

as the above. GMB believes that employment tribunals are a forum to address the 

imbalance of power in the employment relationship that exists between 

worker/employee and their employer. They should not become a forum for 

employers to bring claims against workers / employees or their representatives. 

 

Consultation Question 15  

Do consultees agree that the time limit for an employee’s breach of contract 

under the Extension of Jurisdiction Order should remain aligned with the time 

limit for unfair dismissal claims? Should a different time limit apply if tribunals 

are given jurisdiction over claims that arise during the subsistence of an 

employee’s employment? 

GMB believes that it should remain aligned with the time limit for unfair dismissal 

claims, and that this in itself should be extended to 6 months. The time limit should 

not be different if tribunals are given jurisdiction over claims that arise during the 

subsistence of an employee’s employment as otherwise this will open up unhelpful 
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litigious arguments about whether there is a specific act or a continuing act arising 

during the course of the employment. 

 

Consultation Question 16  

We provisionally propose that employment tribunals’ contractual jurisdiction 

should not be extended to include claims for damages, or sums due, relating 

to personal injuries. Do consultees agree? 

GMB agrees that tribunals should not deal with personal injury claims. Employment 

tribunals are specialist forums dealing with employment law and do not have the 

experience or expertise in this area. And it is more likely that Claimants will recover 

costs in successful cases in the civil courts. 

In making this response GMB is not advocating that employment tribunals should not 

have jurisdiction to award compensation for personal injury caused by unlawful 

discrimination, whether physical or psychiatric, as confirmed by the Court of Appeal 

in Sheriff v Klyne Tugs (Lowestoft) Ltd 1999 ICR 1170 CA or e.g. whistleblowing. 

Claimants can claim damages relating to injury for discrimination or whistleblowing 

as a separate head of loss.  
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Consultation Question 17  

We provisionally propose that the prohibition against employment tribunals 

hearing claims for contractual breaches relating to living accommodation 

should be retained. Do consultees agree? 

GMB agrees that tribunals should not deal with contractual breaches relating to living 

accommodation.  

 

Consultation Question 18  

We provisionally propose that the prohibition against employment tribunals 

hearing breach of contract claims relating to intellectual property rights should 

be retained. Do consultees agree? 

GMB agrees that tribunals should not hear breach of contract claims relating to 

intellectual property rights (please also see our answer to Question 14 above).  

 

Consultation Question 19  

We provisionally propose that the prohibition against employment tribunals 

hearing claims relating to terms imposing obligations of confidence (or 

confidentiality) should be retained. Do consultees agree? 

GMB agrees that tribunals should not hear claims dealing with obligations of 

confidence or confidentiality.  
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Consultation Question 20  

We provisionally propose that the prohibition against employment tribunals 

hearing claims relating to terms which are covenants in restraint of trade 

should be retained. Do consultees agree? 

GMB agrees that tribunals should not hear claims relating to covenants in restraint of 

trade.  

 

Consultation Question 21  

We provisionally propose that employment tribunals expressly be give 

jurisdiction to determine breach of contract claims relating to workers, where 

such jurisdiction is currently given to tribunals in respect of employees by the 

Extension or Jurisdiction Order. Do consultees agree?  

GMB agrees that tribunals should be given jurisdiction to hear breach of contract 

claims for workers as well as employees. Workers are more likely to be low paid and 

in insecure employment and thus need a relatively low cost, informal route to 

enforcement of rights.  

 

Consultation Question 22 

If employment tribunals’ jurisdiction to determine breach of contract claims 

relating to employees is extended in any of the ways we have canvassed in 

consultation questions 10 to 20, should tribunals also have such jurisdiction in 

relation to workers? If consultees consider that there should be any 
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differences between employment tribunals’ contractual jurisdiction in relation 

to employees and worker, please would they provide details. 

GMB agrees that tribunals should have jurisdiction on relation to breach of contract 

claims brought by workers in the same way as is proposed in Questions 10 – 20 

above.  

 

Consultation Question 23  

We provisionally propose that employment tribunals should not be given 

jurisdiction to determine breach of contract disputes relating to genuine self-

employed contractors? Do consultees agree? 

GMB agrees that tribunals should not be given jurisdiction to determine breach of 

contract disputes relating to self-employed contractors as these are likely to be small 

claims type issues pertinent to the county court. “Business to business” contractual 

disputes are more appropriately dealt with in the civil courts. Any changes in this 

area could place a large burden on employment tribunals and result in them hearing 

a large volume of inappropriate contractual disputes. 

 

Consultation Question 24 

We provisionally propose that employment tribunals should continue not to 

have jurisdiction to hear claims originated by employers against employees 

and workers. Do consultees agree? 



21 
 

GMB agrees that tribunals should not hear claims originated by employers against 

employees and workers. GMB believes that the overriding purpose of an 

employment tribunal is to give workers a route to enforce their rights. This is a 

means to in part level off the power imbalance that exists in the employer/employee 

relationship.  

 

Consultation Question 25  

We provisionally propose that employers should continue not to be able to 

counterclaim in employment tribunals against employees and workers who 

have brought purely statutory claims against them. Do consultees agree? 

GMB agrees that employers should not be able to counter claim in tribunals against 

employees and workers who have brought purely statutory claims against them.  

Employers already have a route to bring breach of contract claims. Opening up this 

route would have an adverse effect on the resources of the tribunals.  

 

Consultation Question 26  

Should employment tribunals have jurisdiction to interpret or construe terms 

in contracts in order to exercise their jurisdiction under Part I of the ERA 

1996? 

GMB agrees that tribunals should have jurisdiction to interpret or construe terms in 

contracts in order to deal with unlawful deductions from wages claims. As the 

consultation notes: 
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“An employment tribunal can, currently, determine “what particulars ought to have 

been included or referred to” in the written statement of particulars.  If the tribunal 

determines particulars as those which ought to have been included or referred to in a 

statement of written particulars, the employer is deemed to have given the employee 

a statement containing those particulars - Employment Rights Act 1996, s 12(1).  

However, the tribunal has no jurisdiction to interpret or construe contractual terms 

and conditions contained or referred to in the statement of particulars” 

GMB believes that employment tribunals should be able to look at the wider reality of 

the relationship and draw conclusions about contractual terms. This would be in line 

with the Tribunal’s duty in employment status cases where there have been 

decisions about the reality of the employment relationship as highlighted in the 

recent “gig economy” cases and in the earlier supreme Court case of Autoclenz 

Limited v Belcher & Others [2011] UK SC 41 (a case examining the genuineness of 

written terms). This could clarify and establish rights for workers.  

 

Consultation Question 27  

Should employment tribunals be given the power to hear unauthorised 

deductions from wages claims which relate to unqualified sums? 

GMB believes that tribunals should have the power to hear deductions from wages 

claims which relate to unquantified sums and to quantify the amount of wages which 

have been deducted. As the consultation paper highlights, subject to any contrary 

decision by the Supreme Court, the settled position is that employment tribunals 

have jurisdiction to hear unauthorised deductions from wages claims even when the 
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contractual basis of the sum claimed is disputed. This would benefit workers in 

situations where they have suffered a financial loss but are unable to put an exact 

amount on that loss for example the amount of a bonus that has been withheld. 

 

Consultation 28  

Where an employment tribunal finds that one or more of the “excepted 

deductions” listed by section 14 (1) to 14 (6) of the Employment Rights Act 

1999 applies, should the tribunal also have the power to determine whether the 

employer has deducted the correct amount of money from an employee’s or 

other workers’ wages? 

GMB believes that tribunals should have the power to determine whether the 

employer has deducted the correct amount of wages for example in respect of the 

level of deductions for taking industrial action or an overpayment of salary.  

At present an employment tribunal may only decide whether one of the excepted 

reasons for the unauthorised deduction applies; but it cannot determine whether the 

employer deducted the correct amount. This leads to a situation where, having taken 

lawful and protected industrial action, an employer makes an excessive deduction. 

For this to be challenged an employee has to pursue the matter in the civil courts.  

Similar arguments will apply in respect of an overpayment of salary. This is likely to 

cause confusion for the claimant as to which forum to bring a claim in. 
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Consultation Question 29  

Should employment tribunals be given the power to apply setting off 

principles in the context of unauthorised deductions claims? If so: 

(1) should the jurisdiction to allow a set off be limited to liquidated claims (i.e. 

claims fir specific sums of money due)? 

(2) should the amount of the set off be limited to extinguishing the employee’s 

claims? 

GMB believes that tribunals should not be given the power to apply setting-off 

principles against employees and workers in unauthorised deductions claims. As the 

consultation paper highlights in the case of Asif v Key People Ltd. An agency worker 

claimed for two days’ wages under the ERA’s unauthorised deductions provisions. 

The employment tribunal declined to order the agency to pay these wages, due to 

the fact that the agency had a cross claim for damages against the worker which 

extinguished the amount of the worker’s claim. The EAT disagreed, finding that Part 

II of the Act did not allow an employer to use setting off principles to withhold wages 

otherwise due to the worker. 

GMB believes that this is appropriate. Employment Tribunals are a forum for 

employees to bring claims. They are not a forum for employers to bring claims 

against employees. The system aims in part to address the imbalance of power in 

the employment relationship. Employers have the resources and will be much better 

placed to pursue a claim in civil courts if they so wish.  
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Other Areas of Exclusive Civil Jurisdiction  

Consultation Question 30  

We provisionally propose that employment tribunals should continue not to 

have jurisdiction in relation to employer’s statutory health and safety 

obligations. Do consultees agree? 

GMB agrees that tribunals should not have jurisdiction in relation to employers’ 

statutory health and safety obligations. Employment tribunals do not have expertise 

or experience in these areas. 

. 

Consultation Question 31 

We provisionally propose that employment tribunals should continue not to 

have jurisdiction over workplace personal injury negligence claims. Do 

consultees agree? 

GMB agrees that tribunals should not have jurisdiction over workplace personal 

injury negligence claims. As with Question 30 employment tribunals do not have 

relevant expertise or experience in this area. But please see our note to Question 16 

as GMB is not advocating the removal of tribunal’s jurisdiction to award 

compensation for personal injury by unlawful discrimination or e.g. whistleblowing.  

. 

Consultation Question 32  

We provisionally propose that employment tribunals should retain exclusive 

jurisdiction over Equality Act discrimination claims which relate to references 



26 
 

given or requested in respect of employees and workers and former 

employees and workers. Do consultees agree? 

GMB agrees that tribunals should retain exclusive jurisdiction over Equality Act 

discrimination claims relating to references. GMB believes that this falls within the 

appropriate remit of the employment tribunals and their area of expertise. 

 

Consultation Question 33 

Do consultees consider that employment tribunals should have any 

jurisdiction over common law claims (whether in tort or contract) which relate 

to references given or requested in respect of employees and workers (and 

former employees and workers)? 

GMB believes that employment references generally are an issue that arise quite 

often in cases and are closely connected with the employment relationship. We 

would suggest further consideration be given to this and we would welcome further 

consultation on any proposals.  
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Chapter 5: Concurrent Jurisdiction  

Consultation Question 34  

Should employment tribunals and civil courts retain concurrent jurisdiction 

over equal pay claims? 

GMB believes that tribunals and civil courts should retain jurisdiction over equal pay 

claims. Concurrent jurisdiction confers various benefits on potential claimants. 

The employment tribunal cannot exercise discretion to extend time limits in equal 

pay claims. The option to pursue an equal pay claim in the civil courts acts as a 

safeguard for claimants who have missed the employment tribunal time limit.  

 

Consultation Question 35  

Should the time limit for bringing an equal pay claim in employment tribunals 

be extended so that it achieves parity with the time limit for bringing a claim in 

the civil courts? 

GMB believes that the time limit for bringing an equal pay claim in the employment 

tribunal should be increased to achieve parity with the civil courts (six years for 

England and Wales) 

 

Consultation Question 36 

What other practical changes, if any, are desirable to improve the operation of 

employment tribunals’ and civil courts’ concurrent equal pay jurisdiction?  
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GMB believes that section 128 of the Equalities Act 2010 should be  amended to 

make it clear so that the civil court may not strike out an equal pay claim on the basis 

that it could be more ‘conveniently’ decided by an ET. This would reflect the decision 

in Abdulla above. 

GMB has also long argued for the use of a specialist judges list to be established for 

equal pay claims in the employment tribunals. This should similarly apply in respect 

of equal pay claims in the civil courts.  

 

Consultation Question 37 

Should the current allocation of jurisdictions across employment tribunals and 

the civil courts regarding the non-discrimination rule applying to occupational 

pension schemes remain unchanged? 

GMB believes that the current allocation of jurisdictions across tribunals and the civil 

courts regarding the non-discrimination rule that applies to occupational pensions 

should remain.  

 

Consultation Question 38  

The present demarcation of employment tribunals’ and civil courts 

jurisdictions over the TUPE Regulations 2006 should not be changed? Do 

consultees agree? 

GMB believes that the present demarcation of tribunals and civil courts jurisdictions 

over the TUPE Regulations should be retained. Employment tribunals should 
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continue to have exclusive jurisdiction for the vast majority of claims that might arise 

on a TUPE transfer such a failure to inform and consult or TUPE unfair dismissal 

claims.  

 

Consultation Question 39  

The present demarcation of employment tribunals’, civil courts’ and criminal 

courts jurisdictions over the Working Time Regulations should not be 

changed. Do consultees agree? 

GMB believes that the present demarcation of tribunals and civil courts jurisdiction 

over the Working Time Regulations should be changed so that the remit of the 

employment tribunal is made wider than at present. As the consultation paper notes 

currently, workers’ rights relating to the 48-hour week, the night work limit and the 

entitlement to a health check for night workers can only be enforced via an 

enforcement agency, the Health and Safety Executive.  Whereas, rights relating to 

minimum holiday entitlements and daily, weekly and in-work rest breaks can only be 

enforced via employment tribunal. 

GMB believes there should be an effective dual channel system of enforcement.  

Workers should be able to bring a claim via employment tribunal and be also able to 

rely on a properly resourced enforcement agency to investigate their complaint. In 

our experience the enforcement agencies such as the Health and Safety Executive, 

local authorities, and the Vehicle Operation Services Agency rarely proactively 

enforce working time rights and may decline to investigate direct complaints from 
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workers. For these reasons the remit of the employment tribunals should be 

extended and adequately resourced to carry out enforcement.  

 

Consultation  Question 40  

Do consultees agree that the present demarcation of employment tribunals’ 

civil courts, and criminal jurisdictions over the NMW should not be changed? 

GMB agrees that the present demarcation of tribunals, civil and criminal courts, over 

the National Minimum Wage should remain as it is. This arrangement provides for 

pro-active enforcement by the enforcement agencies of HMRC and the 

Gangmasters Licensing Authority alongside direct worker enforcement in the 

employment tribunals.  

 

Consultation Question 41  

We provisionally propose that the present demarcation of employment 

tribunals’ and civil courts’ jurisdictions over the Blacklisting Regulations 

should not be changed. Do consultees agree? 

GMB agrees that the present demarcation of tribunals and civil courts over 

Blacklisting should not be changed. The civil court route allows for a much longer 

period within which to make a claim alongside the possibility of applying for an order 

to prevent the compilation, use, or sale or supply of a blacklist.  
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Consultation Question 42  

Should the £65,300 cap applying to employment tribunal claims brought under 

the Blacklist Regulations be increased so that it is the same as the cap on the 

compensatory awards for ordinary unfair dismissal claims, as amended from 

time to time? Are consultees aware of any cases affected by the £65,000 cap 

on compensation which have had to be brought in the civil courts? 

GMB believes that the £65,300 cap in tribunals in respect of claims under the 

Blacklisting Regulations should be removed completely so that a claimant is able to 

recover compensation in full and in the tribunal. At the time it was introduced it was 

intended to match the level of unfair dismissal compensation but it is not subject to 

the annual review that the unfair dismissal cap is subject to.  If a new, increased cap 

is established, this should be subject to review in the same way that the unfair 

dismissal cap is.  

 

Consultation Question 43  

Should members of trades or professions who are aggrieved by the decisions 

of their qualifications bodies be able to challenge such decisions on public law 

grounds in the High Court and separately be able to claim unlawful 

discrimination in the employment tribunal? If not, please would consultees 

explain why and what changes they would make.  

GMB agrees that members of trades and professions who are aggrieved by the 

decisions of their qualifications bodies should be able to challenge such decisions on 

public law grounds in the High Court and separately be able to claim unlawful 
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discrimination in the employment tribunal. Challenges by way of judicial review 

consider whether a decision maker took a decision that was legally open to it 

whereas a claim for discrimination considers whether or not discrimination has taken 

place.  

 

Consultation Question 44  

Should any other changes be made to the jurisdiction of employment tribunals 

or of the civil courts in respect of alleged discrimination by qualifications 

bodies?  

We would welcome further consultation on any proposals.  

 

Consultation Question 45  

Should a police officer who is aggrieved by the decision of a police 

misconduct panel be able to challenge that decision by way of statutory 

appeal to the Police Appeals Tribunal and separately to complain that the 

decision is discriminatory in an employment tribunal? If consultees take the 

view that the answer is “no” what changes do they suggest 

We would welcome further consultation on any proposals.   
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Chapter 6: Restrictions on Orders which may be made in Employment 

Tribunals. 

Consultation Question 46  

Our provisional view is that employment tribunals should not be able to grant 

injunctions. Do consultees agree? 

GMB believes that tribunals should not have the general power to grant injunctions, 

but that tribunals should continue to retain their powers in respect of interim relief 

applications and to extend this to TUPE situations where an employer is failing to 

comply with information and consultation obligations prior to a TUPE transfer taking 

place.  

 

Consultation Question 47 

Should employment tribunals have the power to apportion liability between co-

respondents in discrimination cases, so that each is separately liable to the 

claimant for part of the compensation? If so, on what basis should tribunals 

apportion liability? 

We have set out our views regarding Questions 47 to 49 below as we consider that 

the issues of pure jurisdiction raised here overlap with complex and sensitive issues 

of wider public policy and ought not to be considered in isolation. 

GMB of course supports the general principle that employers should be held liable 

for the discriminatory acts of their employees done in the course of their 

employment, whether or not those acts were done were done with the employer’s 
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knowledge or approval. This encourages organisations to take greater responsibility 

for those who work for them. This is reflected in the provisions of the Equality Act 

2010. There is a defence if an employer can show that it took such steps as were 

reasonably practicable to prevent the employee from doing that act or acts of that 

description. There are similar provisions in respect of principals and agents , though 

a principal cannot avoid liability by arguing that it took all reasonable steps to stop 

the agent from actin in a discriminatory way (under the antecedent discrimination 

legislation a victim would claim that the perpetrator aided and abetted the unlawful 

act of the employer). Awards are often sought against individuals in cases involving 

allegations of harassment. Thus the present statutory scheme already provides for a 

claimant to seek compensation from more than one respondent if they so choose 

and is understood to do so. 

However GMB is very concerned about the proposal to allow employment tribunals 

to consider contribution claims between respondents. GMB does not believe that this 

is appropriate for the employment tribunals to deal with this type of civil claim. It will 

place additional pressure on tribunals to deal with highly complex issues.  

Employment tribunals are creatures of statute and are “inferior” courts. They do not 

have a general or inherent jurisdiction. They only have such jurisdiction as is 

conferred upon then by Parliament. If Parliament had intended to make the Industrial 

Tribunal (as it then was) a court in 1978 when the Civil Liability (Contribution) Act 

1978 was passed it would have said so. This was the same year as the Employment 

Protection (Consolidation) Act 1978 was passed. There have since been further 

general statutes regarding employment tribunals and discrimination and these have 

not made the tribunals a “court” in this context.  
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The employment tribunals have had rules of procedure in place for many years and 

do not, as far as we are aware, contain any provisions which expressly refer to a 

respondent’s Contribution Notice let alone set out a framework by which such claims 

might be managed and progressed. Any such orders that might have been made 

during the course of a case have been made where there are two or more 

respondents have been made in favour of a claimant. This was on the basis that 

there may have been joint or several liability or that one was liable for a certain 

percentage and the other for the remainder. This is different from a determination 

that, irrespective of what the claimant might want, and even if the claimant settles 

against one of the respondents, allows the other respondent to claim a contribution 

towards its liability under the 1978 Act. The provisions of the Equality Act 2010 do 

not provide for contributions by one respondent directly to the other and neither did 

the antecedent discrimination legislation as we understand it. These provisions 

underline the policy that Parliament has intended and preserve the employment 

tribunals as a forum primarily for claimants to obtain justice as against employers. 

 

As the consultation paper notes the EAT in Brennan v Sunderland City Council 

UKEAT/0286/11 recognised that there are issues that arise which are not 

straightforward: for example how might an employment tribunal draw a distinction  

between respondents who are “arms’ length” from each other, from respondents who 

are not at “arms’length”, and how might substantial personal liabilities placed on 

individuals be avoided where claims are for significant sums? There are also difficult 

questions that arise around whether contribution is available, for example how might 

an employment tribunal determine whether there was “the same damage”?  
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The Law Commission will be aware that GMB was one of the two respondent unions 

in Brennan. As an indication of how complex this matter is, there was a two day 

hearing at the tribunal. The tribunal had two days of deliberation. There were 3 QCs, 

34 juniors, and four sets of Solicitors just dealing with the issue of jurisdiction let 

alone liability. GMB believes that this proposal will introduce similar pressures on an 

already overburdened system which should be there for the benefit of claimants. The 

civil courts remain available for respondents to seek contribution as appropriate.  

 

Consultation Question 48  

We provisionally propose that employment tribunals should be given the 

power to make orders for contribution between respondents in appropriate 

circumstances and subject to appropriate circumstances and criteria. Do 

consultees agree? If so, we welcome consulteesviews as to appropriate 

circumstances and criteria. 

GMB does not agree with this proposal. Please see our answer to Question 47 

above.  

 

Consultation Question 49  

If respondents are given to the right to claim contribution from one another in 

employment tribunals, do consultees consider that this right should precisely 

mirror the position as regards common law claims brought in the civil courts, 

or be modified to suit the employment context? If the latter, we would be 

grateful to hear consultee’s views on appropriate modifications. 
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GMB opposes the proposal to allow tribunals to hear contribution claims between 

respondents.  

 

Consultation Question 50  

Should employment tribunals be given jurisdiction to enforce their own orders 

for the payment if money? If so, what powers should be available to 

employment tribunals and what would be the advantages of giving those 

powers to tribunals instead of leaving enforcement to the civil courts? 

GMB believes that tribunals should be given jurisdiction to enforce their own orders 

for the payment of money. 

As the TUC has pointed out the current system for enforcing employment tribunal 

awards is not fit for purpose.  Successful claimants must take further action to 

receive their award if the employer chooses not to pay.   And this enforcement action 

must be carried out via the civil courts.  

As the Payment of Tribunal Awards IFF Report for the Department of Business, 

Enterprise & Innovation in 2013 makes clear 35 per cent of successful claimants do 

not receive any compensation.  It can cost a successful claimant over £320 to 

pursue the compensation they have been awarded.  And if enforcement is not 

effective they claimant will have wasted this money. The BEIS Penalty Scheme, 

created in 2016, is inadequate as it fails to recoup any award for the claimant.  

Instead, penalties issued against non-compliant employers are only paid to the state.   

GMB believes that enforcement of employment tribunal awards should not be 

dependent on a claimant having to make an application to recover their tribunal 



38 
 

award.  The current enforcement system places a further cost and time burden on a 

claimant who has had their claim upheld. 

Employment Tribunals should be responsible for monitoring the payment of tribunal 

awards and should be given the powers and responsibility for enforcing awards.  

New powers should be introduced enabling employment tribunals to recover 

compensation owed to workers and to impose sanctions on employers who do not 

pay tribunal awards. 

However, failing this, it would be a positive step for all judgments to be defaulted to 

the High Court for enforcement.  This would mean that the enforcement process of 

tribunal awards would be undertaken automatically by the High Court and would not 

rely on a claimant having to jump through further costly and bureaucratic hoops. 
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Chapter 7 – The Employment Appeal Tribunals’ Jurisdiction  

Consultation Question 51  

Should the EAT be given appellate jurisdiction over the CAC’s decisions in 

respect of trade union recognition and derecognition disputes? If such a n 

appellate jurisdiction were created, do consultees agree that it should be 

limited to appeals on questions of law? 

No. GMB does not agree with this proposal.  

As the Consultation Paper notes no appeal system exists for CAC decisions other 

than judicial review. The paper is suggesting that an additional mechanism could 

provide for appeal to the Employment Appeal Tribunal. This may appear to provide a 

superficial attraction of providing a higher opinion where a party feels aggrieved 

regarding a CAC decision, but there are number of serious drawbacks that will 

undermine the recognition process itself and defeat the intention of Parliament in 

providing “legislation for representation and recognition where a majority of the 

workforce wants it” see the White Paper “Fairness at Work” CM3968 of May 1998. 

This right is set out in Schedule A1 of the Trade Union and Labour Relations 

(Consolidation) Act 1992. The appeal mechanism will also undermine fundamental 

freedom of association rights contained in Article 11 of the European Convention on 

Human Rights.  

GMB believes that the CAC is a specialist body operating in a specialist area. Panels 

are made up of a legally qualified chair and two lay members from both sides of 

industry from the employer and the workers. The decisions of the CAC turn on the 
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application of a high degree of specialist experience alongside knowledge of a 

particular application that will arise through Panel discussions and any hearings.  

GMB is not aware of any widespread dissatisfaction expressed with the quality of 

decisions. Judicial Review remains as a means of challenge to both sides. The 

rigour of the Judicial Review process deters tactical and spurious appeals aimed at 

undermining a valid application. The CAC Annual Report of 2016/2017 for example 

noted that since the introduction of the recognition scheme in 2000 there had been 

over 1,000 applications for recognition made. As GMB understands it there have 

been very few judicial review applications – as of 2017 only 10 with 4 being 

successful (the Annual Report for 2017/208 makes reference to a further 3 

applications pending). GMB believes that the small number of applications for judicial 

review and the even smaller number of successful applications indicates that the 

CAC has used appropriate judgement and applied the law correctly, and that it is 

understood across both sides that this is the case in this specialist area.  

GMB believes that any appeals mechanism will introduce significant delays in the 

process even with the use of a fast-track particularly as it will have to be halted until 

the appeal has been heard. Such delays are not neutral and will favour the employer 

since the consequence is that the unions’ recognition campaign will likely lose 

momentum as the process is delayed 

No other area of employment law has to act with such speed and deal with a subject 

matter that is outside the expertise of the Employment Appeal Tribunal. GMB 

understands that the CAC has itself put forward arguments against the proposal. 

Judicial Review, rather than an appeal to the EAT, was chosen as the appropriate 

route for challenges to CAC decisions under Schedule A1 of the Trade Union and 
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Labour Relations (Consolidation) act 1992 when the Employment Relations Act 1999 

was implemented (unlike its other jurisdictions) was because the CAC functions in 

Schedule A1 are different in kind to its other jurisdictions.  

This is illustrated for example by the strict timetables that apply. The Statutory 

Recognition procedure is complex and sensitive and has a number of stages with 

strict timetables for compliance for example:  

• the CAC has 10 days to decide whether to accept an application 

• if the application is accepted, the parties have a period of 20 days to agree a 

bargaining unit if they have not already done so. If the parties do not agree 

the CAC has 10 days to make a determination 

• If a ballot is to be held the CAC has to give a 10 days’ notice period for the 

holding of the ballot and the CAC has to appoint a Qualified Independent 

Person to conduct the ballot within 20 days of their appointment  

There is no parallel in any other areas of employment law and it is a decision making 

process which is outside the expertise of the Employment Appeal Tribunal. 

In recent years there has been a greater emphasis on procedure and legal formalism 

in the employment tribunals. Unfair dismissal cases for example are limited to a 

review mechanism of tests around the “range of reasonable responses” tests over 

which lay members of the tribunal have very little say over. Introducing an appeal 

mechanism will make proceedings more legalistic and adversarial. It will make the 

process complex and uncertain. This will undermine the informal, quick, problem 

solving approach that the CAC applies and which commands respect by both sides. 

It will represent a move away from the voluntary approach to collective bargaining 

that has characterised the position in the UK. 
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As indicated above the inevitable outcome of introducing an appeal mechanism will 

be delay. Delay is not neutral and was a feature that arose in the recognition scheme 

which operated in the 1970’s. The present scheme recognises how important it is for 

the process to be efficient and speedy in order to avoid the problems that arose in 

the precursor scheme.  

 

Consultation Question 52 

We provisionally propose that there is no need to alter or remove the EAT’s 

current jurisdiction to hear original applications in certain limited areas. Do 

consultees agree? 

GMB agrees that there is no need at present to alter or remove the EAT’s current 

jurisdiction to hear original applications in certain limited areas.  
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Chapter 8: An Employment and Equalities List  

Consultation Question 53 

We provisionally propose that an informal specialist list to deal with 

employment related claims and appeals should be established within the 

Queen’s Bench Division of the High Court. Do consultees agree? If so, what 

subject matter should come within is remit? 

GMB agrees that a specialist list should be established.  

 

Consultation Question 54 

What name should it be given: Employment List, Employment and Equalities 

List or some other name? 

GMB believes that the name should be “Employment and Equalities List” as this 

would helpfully highlight the scope of the List. 
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