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Executive Summary 

 

• Access to justice for employees and workers is a fundamental and guiding 

principle of a civilised society, and employment tribunals are an important 

component which provide recourse for many employees. 

• Despite the growing complexity of employment and equality law, employment 

tribunals provide recourse that is fair, open and accessible, impartial and free 

from technicality. 

• The tripartite and industrial-jury nature of employment tribunal panels is an 

important component of an effective employment tribunal system and the 

NASUWT does not agree with any proposals for cases to be heard by an 

employment judge sitting alone. A full tribunal panel with its combined 

knowledge of workplace practice and law is uniquely qualified to consider a 

range of employment issues. 

• The NASUWT recognises that there is a case for change to the tribunal system 

to evolve with changes in the complexity of employment law, but this should not 

be at the expense of denying access to justice and weakening protections for 

employees. 

• Changes to employment law hearings should not attack the very fabric of what 

should be a fair and decent society where people are treated with dignity at work. 

• There should be a single employment jurisdiction to cover all employment-

related matters.  

• The time scales for bringing a claim to an employment tribunal should be 

extended, irrespective of the type of case under consideration, and the time limit 

should not begin until all the pertinent information requested by the claimant has 

been fully disclosed. 

• There is a compelling argument for rationalising time limits into more consistent 

and generous deadlines of at least six months, with greater powers of discretion 

being presented in respect of this.  

• The NASUWT would have reservations over the extension of the jurisdiction of 

employment tribunals to hear non-employment discrimination claims, especially 
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if this impacted on the case management of specific employment-related 

discrimination claims. However, it is appreciated that there is a need for greater 

consistency to minimise the risk of divergent judicial approaches emerging. 

• Any drive for consistency should not impact on the level of service provided and 

must be done on a principled basis, such as better interpretation of the law and 

greater access to the law, as opposed to just being a cost-cutting exercise. 

• Claimants should be able to access and have their case heard by those judges 

with the greatest experience and expertise. The Union would therefore have 

reservations if the cross-ticketing of judges resulted in employment-related 

discrimination claims being delayed. 

• Cross-ticketing can only be seen as a short to medium-term fix to fluctuations in 

demand for judicial time. There needs to be a more coherent approach which 

must include training more judges from diverse backgrounds so they better 

reflect the demographic across the UK, including women, the Black and minority 

ethnic community and those from socially disadvantaged backgrounds. 

• Restrictions on employment tribunals' jurisdiction means that some disputes are 

litigated partly in employment tribunals and partly in the civil courts, yet each has 

different procedures and decides cases in different ways. The parallel tracks for 

resolving employment disputes can be confusing for those seeking to make a 

claim, particularly those who may not have access to representation. 

• It should not be the case that an employee is unable to claim their contractual 

entitlements for work undertaken because the payment period falls after the 

employment ended. 

• There should be a re-examination of the prohibition on employees seeking to 

recover payment if a settlement agreement is made after the employment 

ended. 

• The current limit of £25,000 on employment tribunals' contractual jurisdiction 

should be addressed as a matter of urgency as this figure is historic and has not 

been subject to changes to reflect the rate of inflation since 1994. The £25,000 

limit seems out of kilter with the unlimited financial awards which employment 
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tribunals can hand out in discrimination, equal pay and certain types of 

automatically unfair dismissal claims. 

• Restrictions on the amount an employment tribunal can award a claimant limits 

the liability of an employer who has acted in breach of their legal obligations and 

may deny a claimant their legal entitlement. Consideration should be given to 

there being no cap at all on the contractual jurisdiction of employment tribunals. 

In doing so, this would reduce the number of termination-related disputes heard 

in more than one forum. 

• Counterclaims brought by the employer should not be increased as such a 

practice fails to recognise the reality of who causes the system to be used in the 

first place. 

• There is no reason why there should be substantially shorter time limits (three 

months) for starting contract claims in employment tribunals compared to those 

in civil courts (six years). 

• It cannot go unnoticed that the questions contained throughout the Law 

Commission’s consultation are predicated on the current status quo operating 

effectively in the interests of all those involved. 

• Given the significant number of statutory rights now enjoyed by workers, the 

current legal framework no longer fits the reality of modern work and there is a 

strong case for introducing legislation to allow employment tribunals to have their 

jurisdiction extended to include breach of contract claims relating to workers who 

are not employees (i.e. supply teachers). 

• The inequity in bargaining power and the limited ability of individuals to assert 

their rights and entitlements against employers means that employment 

tribunals should not be able to hear a counterclaim from the employer seeking 

contractual damages in relation to the employee’s breach, especially as this 

would require significant primary legislation which the Union believes could be 

focused elsewhere. 

• The current legal framework no longer fits the reality of modern work. As such, 

the Union believes that there is an argument for allowing employment tribunals 
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to have their jurisdiction extended in order to allow them to interpret or construe 

terms in contracts of employment. 

• The restrictions on the jurisdiction of employment tribunals places employees in 

a bind as they must decide whether to litigate in civil courts or in an employment 

tribunal. 

• Employment tribunals should be in a position to determine cases when there is 

a dispute over whether or not the correct level of money was deducted from an 

employee’s or worker’s wages. 

• Employment tribunals should not have the power to apply off-setting principles 

in the context of unauthorised-deductions claims. Wages due to the worker or 

employee for work undertaken are precisely that, and, as such, should be paid 

accordingly. If an employer wishes to claim, then they should pursue this through 

appropriate legal channels where an independent assessment of the merits of a 

claim would be made. 

• The Union believes that further consideration should be given to the jurisdiction 

of employment tribunals covering employers’ statutory health and safety 

obligations, particularly when you give consideration to the fact that employment 

tribunals have lower costs and lower legal thresholds involved and can process 

claims in a more timely fashion.  

• Employment tribunals’ jurisdiction over equal pay claims should not just remain, 

but should be extended so that all equal pay claims are heard in employment 

tribunals under a single employment jurisdiction. Furthermore, claimants who 

wish to bring a claim should not lose the six-year time limit which currently 

applies to equal pay claims in the civil courts.  

• There is a case for employment tribunals to cover the non-discrimination rule 

applicable to occupational pension schemes, particularly when considering the 

expertise and experience of employment tribunal judges in dealing with the non-

discrimination rule relating to occupational pension schemes, as well as the fact 

that the High Court’s and county courts’ ordinary jurisdiction includes referring a 

question to the employment tribunal, a time-consuming process that would be 

redundant if employment tribunals dealt with such questions from the outset. 
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• The NASUWT does not agree with the present demarcation of employment 

tribunals’ and civil courts’ jurisdiction over The Transfer of Undertakings 

(Protection of Employment) Regulations 2006 (TUPE). 

• The Union believes that employment tribunals should have their jurisdiction 

extended so that all claims in respect of the National Minimum Wage (NMW) are 

heard under a single employment jurisdiction. 

• The NASUWT is clear that employers who break the law should expect there to 

be significant consequences for their actions, yet at the same time provide 

workers with the comfort and knowledge that the system works in a fair and just 

manner.  

• It is wholly unreasonable that the limit of £65,300 has remained unchanged since 

the Blacklists Regulations were introduced. This should therefore be addressed 

as a matter of urgency, especially in comparison to other unlimited financial 

awards which employment tribunals can hand out. 

• Professional bodies are not employers acting in response to an 

employer/employee relationship, yet the actions of a professional body can 

result in an employment contract being ‘frustrated’. If a professional body has 

been seen to act in a way that is unreasonable and disproportionate, then it may 

be appropriate for an employment tribunal to have jurisdiction over this. 

• The Union believes that injunctions could therefore be seen as an important 

addition to the remedies which employment tribunals can deploy, especially if it 

prohibits an unscrupulous employer from dissipating their assets without 

requiring claimants to make a separate claim in the civil courts.  

• Employment tribunals should be given all appropriate powers to ensure that 

claimants receive the settlement they deserve, including the use of joint and 

several liability.  

• It is anomalous that employment tribunals do not have the power to enforce their 

own awards as this undermines the integrity of the employment tribunal by 

allowing respondents to game the system on the chance that a claimant will not 

be able to pursue further litigation through the civil courts. 



NASUWT – The Teachers’ Union 
 
7 

• Enhanced regulatory schemes must act as a sufficient deterrent to companies 

and company directors. 

• The NASUWT believes that if the Central Arbitration Committee (CAC) and the 

Certification Officer has been seen to act in a way that is unreasonable and 

disproportionate, then it may be appropriate for an employment appeal tribunal 

to be given appellate jurisdiction. 

• The current penalty payable of £75,000 does not really act as a sufficient 

deterrent to those who seek to ignore or fail to comply with the provisions in 

respect of employee participation. 

• The consultation should include consideration of legal support for collective 

bargaining. The Government should also give careful consideration to placing 

the employer under a legal obligation to inform its workforce of the Information 

and Consultation of Employees (ICE) Regulations and the procedure for 

invoking it on an annual basis. 

• Trade unions have a vital role to play in ensuring that workers are better informed 

and empowered in respect of their employment rights. The right to trade union 

representation and the right to withdraw labour, free from victimisation, is a vital 

and fundamental principle and right that should apply to all workers. 

 

1. GENERAL COMMENTS 

 

1.1 The NASUWT welcomes the opportunity to respond to the Law 

Commission’s consultation on the structure of employment law hearings.  

  

1.2 The questions in the consultation are significant and wide-ranging and cover 

a number of areas associated with employment law and the role, structure 

and jurisdiction of employment tribunals. The NASUWT submission seeks to 

address these issues. 

 

1.3 The NASUWT is the largest union in the UK representing teachers and 

school leaders.   
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1.4 The NASUWT provides extensive casework assistance to members which 

includes representing them in progressing employment tribunals. The Union 

therefore has regular and day-to-day dealings with the employment tribunal 

system and has acquired extensive experience and knowledge of the 

process. 

 
1.5 Whilst the Union recognises the need to resolve disputes at the earliest 

stage, it cannot go unnoticed that there will always be the need for some 

disputes to require external intervention, such as that provided by the 

employment tribunal system.  

 
1.6 The current employment rights and entitlements have been developed over 

many years arising from a demonstrable need to ensure a balance between 

the rights of working people and employers. Case law has also informed the 

developments.  

 
1.7 The NASUWT believes that access to justice for employees and workers is 

a fundamental and guiding principle of a civilised society. Employment 

tribunals provide recourse for those who have been wronged by their 

employer and permit some form of redress when legal rights and entitlements 

have been infringed upon. 

 
1.8 The employment tribunal system has developed in tandem from very small 

beginnings to become the UK’s main employment court, covering a wide- 

reaching and significant jurisdiction that includes a range of key employment 

issues, such as unfair dismissal and various types of discrimination identified 

in the Equality Act 2010. 

 
1.9 The growing complexity of employment and equality law, coupled with the 

significant changes in the UK labour market over recent years which have 

impacted upon pay, job security and conditions of employment, has taken 

employment tribunals a long way from the original concept as laid out in both 
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the Franks Committee1 and the Donovan Report2: that it should provide non-

legalistic access to redress that is fair, open and accessible, impartial and 

free from technicality.  

 
1.10 The NASUWT acknowledges that there has been a number of changes 

introduced in recent years by successive governments, notably the Coalition 

and Conservative Governments since 2010, that have had a significant 

impact on the employment tribunal system, notably: the introduction of 

tribunal fees; the mandatory requirement to go through early conciliation (EC) 

before being able to lodge an employment tribunal claim; cuts in public 

spending for legal advice; and technological advances aimed at making 

information more readily available through the internet. 

 
1.11 In addition to this, the Coalition Government doubled the minimum service 

requirement for eligibility to bring an unfair dismissal claim to two years.  

 
1.12 The reforms were set against the background of the need to make significant 

savings following a 23% reduction in the Ministry of Justice’s budget in the 

wake of the spending review.3 In this context, the Coalition Government 

argued that employment tribunals should not be excluded from the need to 

find savings.4 

 

1.13 The Union recognises that there is a case for change to the tribunal system 

to evolve with changes in the complexity of employment law. The NASUWT 

accepts that the employment tribunal process could be streamlined and the 

handling of cases made more effective and efficient. 

 
1.14 However, the case for some of the changes identified above has never been 

substantiated by the evidence,5 and was skewed by a flawed narrative that 

                                            
1 http://rtsa.ro/tras/index.php/tras/article/viewFile/27/23  
2 https://www.riir.ulaval.ca/sites/riir.ulaval.ca/files/1968 23-4 15.pdf  
3https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/31435/11-

511-resolving-workplace-disputes-consultation.pdf 
4 http://researchbriefings.files.parliament.uk/documents/SN07081/SN07081.pdf  
5 https://www.bristol.ac.uk/policybristol/policy-briefings/employment-tribunal/  
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believed it was too easy for a claim to be brought against an employer and 

that this was a barrier to competitiveness, employer confidence and the 

creation of jobs. 

 
1.15 The NASUWT believes that the focus of successive governments has placed 

too much emphasis on the cost of employment tribunals and the need to 

recover costs of the tribunal system from users at the expense of ensuring 

that access to justice is maintained. At the same time, policies have been 

designed which ensure employers get what they want without too much 

concern for the welfare of employees.  

 

1.16 This has had the adverse effect of tilting the system further in favour of 

employers by making it more difficult for employees to obtain justice and be 

dealt with fairly and justly by bringing a claim to an employment tribunal.  

 

1.17 The impact of changes to the employment tribunal system has had the effect 

of denying access to justice and weakening protections for employees. The 

NASUWT therefore welcomed the decision in the case of R (Unison) v Lord 

Chancellor [2017] UKSC 516 which ruled that the imposition of employment 

tribunal fees in 2013 was an unlawful interference with the common law right 

of access to justice7. 

 
1.18 The introduction of employment tribunal fees restricted access to justice as 

the number of claims that were brought in employment tribunals dropped 

significantly, particularly amongst those who were the most vulnerable and 

exploited employees. For example, the number of single cases (brought by 

one person) received per quarter was 68% lower between October 2013 and 

June 2017 than in the year to June 2013. The average number of multiple 

cases (brought by two or more people) received per quarter fell by 75% over 

the same period.8 

                                            
6 https://www.supremecourt.uk/cases/docs/uksc-2015-0233-judgment.pdf  
7 https://www.legislation.gov.uk/ukdsi/2013/9780111538654  
8 http://researchbriefings.files.parliament.uk/documents/SN07081/SN07081.pdf  



NASUWT – The Teachers’ Union 
 

11 

 
1.19 Any changes to employment law hearings should not attack the very fabric 

of what should be a fair and decent society where people are treated with 

dignity at work. The NASUWT would only support reforms to the employment 

tribunal system that do not put teachers, and other ordinary working people, 

at a further disadvantage.  

 
1.20 The NASUWT notes that any proposed changes to employment law hearings 

must not endanger the reputation the UK has regarding access to justice as 

an entitlement for all, irrespective of status or income. If a claim is justified, 

there should be no barrier to it being pursued. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2. SPECIFIC COMMENTS  

The exclusive jurisdiction of employment tribunals 

 

Question 1 – We provisionally propose that employment tribunals’ jurisdiction over 

certain types of statutory employment claims should remain. Do consultees agree? 
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2.1 When tribunals were first established, it was envisaged that they would be a 

non-legal forum in which people could represent themselves and decisions 

could be determined on an understanding of industrial practice as much as 

employment law. As such, employment tribunals were not equipped to deal 

with the more legal aspects of employment disputes, such as breaches of 

contract.  

 
2.2 Over the years, as employment law has developed, partly in response to the 

changing world of work as well as changes in legislation, employment 

tribunals have developed a much broader jurisdiction which encompasses a 

wide range of employment issues, including: unfair dismissal; discrimination 

in employment; various specified types of detriment; redundancy; maternity 

and parental rights; flexible working; time off work for study or training; 

various issues relating to trade union membership and activities; written 

statement of particulars; itemised pay statements; and the Agency Workers 

Regulations.9 

 

2.3 The informal nature of tribunals, with the inclusion of non-legal members 

sitting alongside a judge, is an attempt to address the fundamentally unequal 

nature of the employment relationship and protect or improve the position of 

employees. 

 
2.4 Tribunals are an adjudicating, rather than administrative body, which allow 

individuals to seek redress against an organisation or body that is necessarily 

more powerful than them, in a fair, open and impartial way.  

 
2.5 The NASUWT believes that it cannot go unnoticed that employment tribunals 

are not analogous to civil courts. They have separate and distinct 

jurisdictions which go to the heart of the function of employment tribunals as 

specialist, low-cost forums for determining industrial disputes. 

                                            
9 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/09/6.4936 LC Consultation Paper 239 Employment-Law-Hearing-
Structures WEB-FINAL.pdf  
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2.6 In addition to this, employment tribunals are more likely than civil courts to 

hear claims for what may be seen as low value, but which are nevertheless 

of great importance to a claimant, for example, claims in relation to the wages 

of low-paid workers.  

 
2.7 As such, the current exclusive jurisdictions over which employment tribunals 

preside should remain and there should not be an attempt to make these an 

area of concurrent jurisdiction with the county court and/or High Court. 

 
2.8 The NASUWT notes that the scope of the question is limited and does not 

contain the option for the current jurisdiction of employment tribunals to be 

extended to cover all employment-related matters under a single 

employment jurisdiction. The Union believes that this warrants further 

consideration.  

 
 
 
 
 
 
 
 
 
 

Question 2 – Should there be any extension of the primary time limit for making a 

complaint to employment tribunals, either generally or in specific types of case? If 

so, should the amended time limit be six months or some other period? 

 

Question 3 – In types of claim (such as unfair dismissal) where the time limit can at 

present only be extended where it was “not reasonably practicable” to bring the 

complaint in time, should employment tribunals have discretion to extend the time 

where they consider it just and equitable to do so? 
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2.9 The NASUWT believes that the time scales for bringing a claim to an 

employment tribunal should be extended, irrespective of the type of case 

under consideration.  

 

2.10 It cannot go unnoticed that the standard time limit for bringing an employment 

tribunal claim is substantially shorter in comparison to all the other areas of 

the civil justice system, where time limits are usually three or six years. 

 

2.11 The short primary time limits for bringing an employment tribunal claim and the 

relatively strict test in many cases for extending the primary time limit derive 

from the concept of tribunals as a forum for the speedy and informal 

resolution of employment disputes. 

 
2.12 Employment tribunals are now far more complex, and, as such, the waiting 

times for hearings are often significantly longer. It may be seen as outdated 

to adhere to such strict time limits when claimants may have to wait months 

to have their claim heard.  

 
2.13 Three months is not a lot of time in practice, especially when an employee 

has to absorb the situation, recognise they have been wronged, seek 

representation (if appropriate), go through early conciliation and begin the 

process of lodging a potential employment claim, including the associated 

paperwork. 

 
2.14 In addition, the Union believes that the unfair dismissal time limit, including 

the test for extending it in situations relating to pregnancy or maternity or for 

claims of sexual harassment should be extended.   

 
2.15 The Women and Equalities Select Committee Inquiry into Sexual 

Harassment in the Workplace recommended an extension of the time limit 

for bringing a claim of sexual harassment to at least six months.10 This would 

                                            
10 https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf  
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avoid additional pressures being placed upon potential complainants to 

decide whether or not they should submit a claim when they may be engaged 

in a potentially difficult and stressful internal grievance procedure.  

 
2.16 The same Committee also looked at tribunal time limits in its report on 

pregnancy and maternity discrimination and recommended that the time limit 

for bringing a claim in maternity and pregnancy discrimination cases should 

be extended to six months.11  

 
2.17 Disappointingly, the NASUWT notes that the Government response cited 

insufficient evidence of a need to extend the time limit, instead preferring to 

rely on the existing powers and flexibilities employment tribunals have to 

extend the time limit.12 

 
2.18 The Equality and Human Rights Commission (EHRC) has also 

recommended that the limitation period for harassment claims in an 

employment tribunal should be amended to six months from the date of the  

most recent act of harassment, the last in a series of incidents of harassment, 

or the exhaustion of any internal complaints procedure.  

  

2.19 The NASUWT would go further in suggesting that the time limits for all 

employment related discrimination cases should be extended, and that the 

time limit should not begin until all the pertinent information requested by the 

claimant has been fully disclosed.  

  

2.20 It should be noted that, often, respondents do not disclose all the information 

in a timely manner in order to allow claimants to adhere to the current three-

month time limits. 

 

                                            
11 https://publications.parliament.uk/pa/cm201617/cmselect/cmwomeq/90/90.pdf  
12 https://www.parliament.uk/documents/commons-committees/women-and-equalities/Government-

response/Pregnancy-and-maternity-discrimination.pdf  
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2.21 The NASUWT therefore believes there is a compelling argument for 

rationalising time limits into a more consistent and generous time limit of at 

least six months, with greater powers of discretion being afforded to 

employment tribunals in respect of this.  

  

2.22 The Union believes that this would also have the additional incentive of 

bringing more employers, as respondents, to the table seeking to settle 

claims prior to the beginning of an employment tribunal hearing.  

 

 

Restrictions on the jurisdiction of employment tribunals – discrimination 

 

Question 4 – We provisionally propose that the county court should retain 

jurisdiction to hear non-employment discrimination claims. Do consultees agree? 

 

2.23 Currently, employment tribunals are restricted in their ability to hear non-

employment discrimination claims that arise from contexts outside the 

workplace. It has been suggested that this places constraints on cases being 

heard by the most qualified and expert judges in the most timely and cost-

efficient way. 

  

2.24 For example, the majority of circuit and district judges are generalists who 

may not have the necessary expertise in discrimination law that employment 

judges have.  

 
2.25 In addition to this, it has been argued that employment judges have 

developed practices to manage and determine discrimination claims, and 

that there is no equivalent standard practice in the county court. This gives 

rise to concerns about inconsistent approaches developing between 

employment judges and county court judges. There is also a concern that 

county courts’ case law may diverge from settled interpretations of the law 
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by employment tribunals and the Employment Appeal Tribunal (EAT). A 

frequently cited example is London Borough of Lewisham v Malcolm.13 

 
2.26 As the NASUWT exclusively represents members in employment-related 

matters, the Union would have reservations over the extension of the 

jurisdiction of employment tribunals to hear non-employment discrimination 

claims, especially if this impacted on the case management of specific 

employment-related discrimination claims.  

 
2.27 However, the Union does appreciate the need for consistency in the way that 

the law is interpreted so as to minimise the risk of divergent judicial 

approaches between non-employment discrimination claims and 

employment discrimination claims. It also recognises that this warrants 

further discussion and consideration so that there is ‘joined-up thinking’ in 

this area which does not distort the interpretation of the law or detrimentally 

impact on the level of service provided.  

 

2.28 In principle, the Union supports the suggestion that some, but not all, non-

employment discrimination cases could be heard by employment judges. 

However, clear and transparent criteria would need to be established in order 

to ensure consistency in how such cases are allocated and where they are 

best managed in a way that minimises the risk of divergent judicial 

approaches between non-employment discrimination claims and 

employment discrimination claims.  

 

Question 5 – Should employment tribunals be given concurrent jurisdiction over 

non-employment discrimination claims? 

 

Question 6 – If employment tribunals are to have concurrent jurisdiction over non-

employment discrimination claims, should there be power for judges to transfer 

claims from one jurisdiction to the other? 

                                            
13 http://www.stammeringlaw.org.uk/cases/malcolm.htm  
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If so, what criteria should be used for deciding whether a case should be transferred 

from county courts to employment tribunals; and/or from employment tribunals to 

county courts? 

 

Should county courts be given the power to refer questions relating to discrimination 

cases to employment tribunals? 

 

Question 7 – If employment tribunals are to have concurrent jurisdiction over non-

employment discrimination claims, should a triage system be used to allocate the 

claim as between the county court or the employment tribunal? If so, what form 

should this triage take? 

 

2.29 In respect of the question of concurrent jurisdiction, the NASUWT 

appreciates the arguments that employment judges often have greater 

expertise and are therefore better placed to hear and determine non-

employment discrimination claims.  

 

2.30 However, as previously outlined, the Union exclusively represents members 

in employment-related matters and would therefore have reservations if the 

power to transfer appropriate cases to or from employment tribunals had a 

negative impact on case management of specific employment-related 

discrimination claims.  

 
2.31 Furthermore, there would need to be greater clarity over the circumstances 

and criteria under which cases could be transferred from an employment 

tribunal to a civil court and vice versa, and the way claimants would be made 

aware of this, including a right of appeal if a claimant is unhappy with any 

proposal to transfer a claim to another jurisdiction. 

 
2.32 If the power to transfer rests solely with judges, then what level of checks 

and balances would be put in place to ensure the correct decision had been 
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made? The suggestion of a triage approach at the case management stage 

should involve a robust and appropriate level of oversight so that the process 

is monitored and kept under review. Any such mechanism would require 

further development and consideration from all stakeholders, including trade 

unions. 

 
2.33 The Union notes that there are significant differences between litigating in 

the county courts and employment tribunals. For example, following the 

ruling in R (UNISON) v Lord Chancellor,14 claimants are not obliged to pay 

fees to bring claims in employment tribunals.  

 
2.34 In addition to this, the NASUWT asserts that the operation, function and 

purpose of employment tribunals is very different to that of civil courts. 

Employment tribunal proceedings, as is their intention, do not operate with 

the same degree of legal formality as other courts. This means that tribunal 

claim forms and other documents are less exact than civil court pleadings.  

 
2.35 As a consequence, the nature of a claim will sometimes become apparent 

over the course of the proceedings rather than being laid out in full detail at 

their commencement. It means that the process of hearings and way in which 

the tribunal makes interim decisions is less regimented.  

 
2.36 The NASUWT recognises that there may be very good reasons for ensuring 

consistency between employment tribunals and civil courts, but the desire 

for consistency should not impact on the level of service provided and must 

be done on a principled basis, such as better interpretation of the law and 

greater access to the law, as opposed to a cost-cutting exercise. 

 

Question 8 – Do consultees consider that employment judges should be deployed 

to sit in the county court to hear non-employment discrimination claims? 

 

                                            
14 https://www.supremecourt.uk/cases/docs/uksc-2015-0233-judgment.pdf  
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Question 9 – If consultees consider that employment judges should be deployed to 

sit in the county court, should there be provision for them to sit with one or more 

assessors where appropriate? 

 

2.37 In response to this question, the consultation focuses in the main on the 

flexible deployment of judges (cross-ticketing), where an employment judge 

could, where appropriate, be deployed to hear a discrimination case in the 

county court. This would see judges relocate to the work and require all 

salaried employment judges to be appointed as deputy district judges. 

 

2.38 It has been suggested that this has been welcomed by judges in the county 

court, who recognise and appreciate the experience that employment judges 

bring to these areas.15 In addition, it could be argued that this improves the 

chances of allocating the most expert judicial resources to appropriate non-

employment discrimination cases.  

 

2.39 Whilst the NASUWT believes that claimants should be able to access and 

have their case heard by those judges with the greatest experience and 

expertise, the Union would have reservations if cross-ticketing resulted in 

employment related discrimination claims being delayed because an 

employment judge was assigned to hear a non-employment related claim in 

county court.   

  

2.40 As the Union exclusively represents members in employment-related 

matters, the Union would have concerns if this impacted on the case 

management of specific employment-related discrimination claims. 

 

2.41 Additional concerns about the flexible deployment of employment judges 

include the potential dilution of judicial expertise and the ability to retain 

                                            
15 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/09/6.4936 LC Consultation Paper 239 Employment-Law-Hearing-
Structures WEB-FINAL.pdf  
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specialist knowledge, specifically in regard to employment-related 

discrimination cases. 

  

2.42 In addition, cross-ticketing can only be seen as a short to medium-term fix to 

fluctuations in demand for judicial time because deployment is short term 

(between 1-3 years). There therefore needs to be a more coherent approach 

which must include training more judges from diverse backgrounds so that 

they better reflect the demographic across the UK, including women, the 

Black and minority ethnic community and those from socially disadvantaged 

backgrounds. 

 

Other restrictions on the jurisdiction of employment tribunals –    

contractual jurisdiction 

 

2.43 Employment tribunals are currently prevented from hearing the 

overwhelming majority of claims regarding breach of contract, unless 

legislation gives them contractual jurisdiction. Under the Extension of 

Jurisdiction Order,16 this does not remove the jurisdiction of the civil courts, 

and the cases that can be heard by employment tribunals are limited or 

restricted. For example, employment tribunals can only hear breach of 

contract claims that arise or are outstanding on the termination of 

employment.17 

 

2.44 In addition to this, employment tribunals have financial restrictions which only 

permit them to award up to £25,000 for contractual damages, whereas civil 

courts have no such restriction. Furthermore, employment tribunals’ 

jurisdiction does not extend to claims for personal injury.  

 

                                            
16 https://www.legislation.gov.uk/uksi/1994/1623/contents/made  
17  Employment Tribunals Extension of Jurisdiction (England and Wales) Order SI 1994 No 1623, art 3(c) and 

4(c). 
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2.45 Furthermore, it has been argued that the Extension of Jurisdiction Order may 

not cover any contractual jurisdiction in respect of claims involving workers, 

as distinct from employees.  

  

2.46 Employers are also prevented from making a claim against employees, 

although they can counterclaim in contract. 

 

2.47 The NASUWT believes that the parallel tracks for resolving employment 

disputes can be confusing for those seeking to make a claim, particularly 

those who may not have access to representation.   

 

2.48 The restrictions on employment tribunals’ jurisdiction also mean that some 

disputes are litigated partly in employment tribunals and partly in the civil 

courts, yet each has different procedures and decides cases in different 

ways.  

  

 

 

Question 11 – Should employment tribunals have jurisdiction to hear a claim by an 

employee for damages for breach of contract where the alleged liability arises after 

employment has terminated? 

 

2.49 Employees may not claim for liabilities which arise after termination of 

employment, as distinguished from a breach which arises or is outstanding 

on the termination of employment.  

 

2.50 The NASUWT believes that it should not be the case that an employee is 

unable to claim their contractual entitlements for work undertaken because 

the payment period falls after the employment ended, as cited in the ruling 
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of the Employment Appeal Tribunal (EAT) in Peninsula Business Services 

Ltd v Sweeney.18 

  

2.51 Work is work, and, as such, if the work has been undertaken and the sales 

have been achieved, as in the above case, then an employment tribunal 

should be able to hear a claim by an employee for damages for breach of 

contract, even though the liability arises after the termination of employment.  

 

2.52 However, the Union recognises that there is case law which contrasts with 

the position outlined in the EAT ruling above, namely Sarker v South Tees 

Acute Hospitals NHS Trust.19 In this case, the EAT found that a claim may 

be made in the employment tribunal for damages for breach of a contract 

that was terminated before the employee had started working under it. 

 

2.53 The Union believes this may therefore warrant further consideration, 

although it must be recognised that, in both cases, the principle remains that 

both employees sought a claim by an employee for damages for breach of 

contract where the alleged liability arose after employment was terminated. 

 

2.54 The NASUWT would also welcome a re-examination of the prohibition on 

employees seeking to recover payment if a settlement agreement is made 

after the employment ended, specifically as this is still an employment- 

related matter, and, as such, should be heard in an employment tribunal.  

 

Question 12 – We provisionally propose that the current £25,000 limit on 

employment tribunals’ contractual jurisdiction should be increased. Do consultees 

agree? 

 

                                            
18 http://www.bailii.org/cgi-bin/markup.cgi?doc=/uk/cases/UKEAT/2003/1096 02 0104.html  
19 https://www.casemine.com/judgement/uk/5a8ff87560d03e7f57ec0db2 
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2.55 The NASUWT believes that the current limit of £25,000 on employment 

tribunals’ contractual jurisdiction should be addressed as a matter of urgency 

as this figure is historic and has not been subject to changes to reflect the 

rate of inflation since 1994 when the Extension of Jurisdiction Order was 

enacted. 

 

2.56 As such, this figure can be seen as out-of-date and anomalous, especially 

when estimates indicate that the limit would now be in the region of £50,000 

if reference to inflation was accounted for since 1994.20 

 

2.57 Whilst the NASUWT notes the value of the figure above provided as part of 

the consultation, it needs emphasising that the Retail Prices Index (RPI) 

should be used as the basis for any up-rating to tribunal awards across the 

board, as opposed to the Consumer Prices Index (CPI).  

 

2.58 In addition to this, the £25,000 limit seems out of kilter with the unlimited 

financial awards which employment tribunals can hand out in discrimination, 

equal pay and certain types of automatically unfair dismissal claims. 

 
2.59 The NASUWT believes that the limit placed on employment tribunals of 

£25,000 can have the unintended consequence of pushing some claimants 

into pursuing litigation in the civil courts, where there is no cap, and even 

splitting some disputes into two separate claims across both an employment 

tribunal and the civil court, in order to maximise the chances of a successful 

claim. This could be, for example, a claim for unfair dismissal in an 

employment tribunal or a claim for wrongful dismissal in the High Court. 

 
2.60 The use of split-forum disputes waste time and money and can be seen as 

an inefficient use of the time for all those involved. In addition to this, the 

Union believes that the £25,000 limit on employment tribunals’ jurisdiction 

                                            
20 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/09/6.4936 LC Consultation Paper 239 Employment-Law-Hearing-
Structures WEB-FINAL.pdf 
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encourages ‘gaming the system’. For example, employers may issue 

litigation in order to run up the claimant's costs in one forum, thereby making 

it harder for them to pursue their claim in the other forum.  

 

2.61 Restrictions on the amount an employment tribunal can award a claimant 

limits the liability of an employer who has acted in breach of their legal 

obligations and may deny a claimant their legal entitlement. As such, 

claimants may be put off making a claim at the outset.   

  

2.62 In addition, it cannot be right to force a claimant to limit the amount they may 

potentially recover at the start of a claim, when their full losses may not be 

apparent or calculable, particularly in view of the short limitation periods 

applying to employment tribunal claims. An individual’s full loss will not, for 

example, be fully clear until their ability to obtain new employment is known. 

For this reason, the £25,000 limit forces a claimant to limit the amount of their 

claim when for many good reasons that amount may not be known. 

 

2.63 Alternatively, a cap on the limit of compensation can lead claimants to seek 

to circumvent the cap by looking at pegs on which to hang a common law 

claim for breach of contract which permits claimants to side-step the cap 

imposed.  

 

2.64 On a separate but related point, the NASUWT would like to take this 

opportunity to note the comments made regarding the existence of the 

statutory cap on compensation in relation to unfair dismissal by the House of 

Lords when deciding the joined cases of Eastwood v Magnox Electric plc; 

McCabe v Cornwall County Council.21 

 

2.65 In addition to this, it is also to note the development of the common law 

exemplified in other cases, such as the House of Lords’ decision in Johnson 

                                            
21 https://publications.parliament.uk/pa/ld200304/ldjudgmt/jd040715/east-1.htm 
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v Unisys Ltd.22 The inter-relation of the common law and statutory provisions 

on unfair dismissal in these cases has caused some problems and difficulties 

for the development of the law, and the way in which the law has developed 

has received much criticism. 

 

Question 13 – What (if any) should the financial limit on employment tribunals’ 

contractual jurisdiction be, and why? 

 
2.66 As explained above, the NASUWT fundamentally disagrees with the £25,000 

limit on employment tribunals’ jurisdiction, as it limits the full recovery of a 

claimant’s loss. A claimant’s loss is caused by a respondent’s unlawful 

behaviour. To place any limit on the loss that can be recovered is a wholly 

unwarranted interference with a claimant’s right to redress, their right to an 

effective remedy and access to justice. 

 
2.67 The NASUWT believes that it is too simplistic to set a financial limit on 

employment tribunals' contractual jurisdiction as there are a number of 

reasons why an employee could receive an award in excess of £25,000, 

including: the impact of pension-related losses; the time which has elapsed 

between bringing a claim and it being heard; the difficulty which particular 

types of worker (e.g. older workers) may have in securing new employment; 

and injury to feelings in cases where that can be claimed. 

 

2.68 The complexities of employment law and the difficulties in assessing the 

value of claims will always make it difficult for there to be an acceptable 

ceiling which ensures all claimants receive what they are fully entitled to.  

  

2.69 The NASUWT believes that consideration should be given to there being no 

cap at all on the contractual jurisdiction of employment tribunals. In doing so, 

this would reduce the number of termination-related disputes heard in more 

than one forum. 

                                            
22 https://publications.parliament.uk/pa/ld200001/ldjudgmt/jd010322/johnso-1.htm 



NASUWT – The Teachers’ Union 
 

27 

 

2.70 The Union believes that this could also affect the likelihood that an employer 

seeks a resolution to the matter as swiftly as possible, because failure to 

successfully engage with a claimant could increase the risk of substantial 

financial penalties at an employment tribunal.  

 

Question 14 – If the financial limit on employment tribunals’ contractual jurisdiction 

is increased, should the same limit apply to counterclaims by the employer as to the 

original breach of contract claim brought by the employee? 

 

2.71 The NASUWT does not agree with the suggestion that counterclaims brought 

by the employer should be increased to align with any increase in awards for 

employees bringing a claim of breach of contract. Consideration has to be 

given to recognising the reality of who causes the system to be used in the 

first place. 

 

2.72 The fact that employers act in breach of their legal obligations, and infringe 

upon the rights of employees and workers, causes the system to be used. 

On this basis, the Union can see no merit in treating employers in the same 

way and applying the same limits for counterclaims.  

 

Question 15 – Do consultees agree that the time limit for an employee’s claim for 

breach of contract under the Extension of Jurisdiction Order should remain aligned 

with the time limit for unfair dismissal claims? Should a different time limit apply if 

tribunals are given jurisdiction over claims that arise during the subsistence of an 

employee’s employment? 

 

2.73 The NASUWT can see no reason why there should be substantially shorter 

time limits (three months) for starting contract claims in employment tribunals 

compared to those in civil courts (six years). 
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2.74 As outlined above in response to questions 2 and 3, the NASUWT believes 

that the time scales for bringing a claim to an employment tribunal should be 

extended, irrespective of the type of case under consideration.  

 

2.75 In recognising that the time limits for bringing breach of contract claims in 

employment tribunals start running from a different point in time (e.g. from 

the end of the employee’s employment, as opposed to the date of the 

breach), the Union believes that consideration should be given to the period 

under which a claim can be brought being aligned so that it is either six years 

from the end of the employee's employment or six years from the date of the 

breach. 

 

 

 

 

 

Question 16 – We provisionally propose that employment tribunals’ contractual 

jurisdiction should not be extended to include claims for damages, or sums due, 

relating to personal injuries. Do consultees agree? 

 

Question 17 – We provisionally propose that the prohibition against employment 

tribunals hearing claims for contractual breaches relating to living accommodation 

should be retained. Do consultees agree? 

 

Question 18 – We provisionally propose that the prohibition against employment 

tribunals hearing breach of contract claims relating to intellectual property rights 

should be retained. Do consultees agree? 

 

Question 19 – We provisionally propose that the prohibition against employment 

tribunals hearing claims relating to terms imposing obligations of confidence (or 

confidentiality) should be retained. Do consultees agree? 
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Question 20 – We provisionally propose that the prohibition against employment 

tribunals hearing claims relating to terms which are covenants in restraint of trade 

should be retained. Do consultees agree? 

 
 

2.76 The NASUWT exclusively represents members in employment-related 

matters. However, as and where appropriate, the Union also represents 

members in the civil courts, including in relation to personal injury claims and 

accidents at work.  

 

2.77 This is mainly due to the fact that the jurisdiction of employment tribunals 

does not permit certain cases to be brought before them, such as those 

relating to: accidents; work-related stress; assaults by colleagues or 

customers (i.e. students/parents in a school setting); and/or bullying and 

harassment. However, employment tribunals do have jurisdiction to award 

compensation for personal injury caused by unlawful discrimination. 

 
2.78 Other advantages to pursuing a claim for personal injury in the employment 

tribunal include the fact that there are lower costs involved, the application of 

discrimination as opposed to negligence, and the difficulties involved in tests 

of foreseeability, and the speed with which the claim comes to trial (which is 

normally a matter of months in the tribunal whereas it can be years in the 

civil courts). 

 

2.79 However, there are advantages to issuing claims in the civil courts, mainly 

the fact that the judge dealing with the case will normally be highly 

experienced with personal injury claims and the lawyers dealing with the 

claim will normally be personal injury specialists. 

 

2.80 The Union therefore believes that this warrants further consideration, 

especially given the long-standing and considerable experience of dealing 

with personal injury claims that judges operating in the civil courts have. 
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However, cross-ticketing of judges from civil courts to employment tribunals 

may provide a solution. 

 
2.81 For restrictive covenant cases that arise solely in the context of employment, 

it makes sense for such cases, along with cases relating to confidential 

information in the employment context, to be heard in the single employment 

jurisdiction. The costs regime that currently applies in the civil court for 

breach of covenant proceedings would still apply, as would the way in which 

any associated costs are allocated. 

 
2.82 The NASUWT notes that the question is predicated on the current status quo 

operating effectively in the interests of all those involved. However, as stated 

previously, consideration should be given for the extension of the current 

jurisdiction of employment tribunals to cover all employment-related matters 

under a single employment jurisdiction.  

 
2.83 The Union has also articulated arguments as to why employment tribunals 

are preferable to the civil courts, but it is important to note that this is based 

on other limitations and restrictions to employment tribunals, which form part 

of this consultation, also being amended (e.g. changes to time limits and the 

limitations on awards).  

 

Question 21 – We provisionally propose that employment tribunals expressly be 

given jurisdiction to determine breach of contract claims relating to workers, where 

such jurisdiction is currently given to tribunals in respect of employees by the 

Extension of Jurisdiction Order. 

 

Question 22 – If employment tribunals’ jurisdiction to determine breach of contract 

claims relating to employees is extended in any of the ways we have canvassed in 

consultation questions 10 to 20, should tribunals also have such jurisdiction in 

relation to workers? If consultees consider that there should be any differences 
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between employment tribunals’ contractual jurisdiction in relation to employees and 

workers, please would they provide details. 

 

Question 23 – We provisionally propose that employment tribunals should not be 

given jurisdiction to determine breach of contract disputes relating to genuinely self-

employed independent contractors. Do consultees agree? 

 
2.84 The Union notes with concern the doubt regarding whether the Extension of 

Jurisdiction Order gives employment tribunals any contractual jurisdiction in 

respect of claims involving workers as distinct from employees, based on a 

literal interpretation which means that employment tribunals can only hear 

breach of contract claims if they relate to employees.23  

 

2.85 However, it cannot go unnoticed that there have been significant changes in 

the UK labour market over recent years which have impacted upon pay, job 

security and conditions of employment. 

 
2.86 For example, a third of UK firms surveyed reported that it was now a 

‘strategic’ active business decision rather than a stop-gap approach when 

considering the use of agency workers.24 

 
2.87 In addition to this, figures published by the Trade Union Congress (TUC) 

show that over three million people – one in ten of the UK workforce – now 

face uncertainty about their working hours and their rights and protections. 

Of these, 730,000 are agency workers.25 

 
2.88 The Labour Force Survey (LFS) puts the estimate at 865,000 agency 

workers in the UK today, made up of those in temporary and permanent 

                                            
23 https://www.legislation.gov.uk/ukpga/1996/17/pdfs/ukpga 19960017 en.pdf  
24 http://www.resolutionfoundation.org/app/uploads/2018/02/business-survey-slide-FINAL.pdf 
25 https://www.tuc.org.uk/sites/default/files/the-gig-is-up.pdf 
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agency work, as well as those classed as self-employed but paid by an 

agency, and those who undertake agency work as a second job.26 

 
2.89 The Resolution Foundation believes that the number of agency workers is 

significant and rising fast. For example, the number of agency workers has 

increased by 200,000 between the period 2011 to 2016,27 the equivalent of 

a 30% increase over the period. If such a rate of change is sustained, then 

this would result in over a million agency workers by the end of the decade.28 

 
2.90 The NASUWT is concerned that the Government has failed to recognise and 

address the issue of workers’ rights and the level of protection and support 

agency workers should be afforded. 

 
2.91 The Union therefore agrees with the view expressed in the consultation 

document that, ‘it would be unfortunate and inefficient if a worker whose 

contract to perform work or services personally is terminated could bring any 

applicable statutory claims in an employment tribunal but had to make any 

claim for breach of contract in the civil courts.’29 

 
2.92 The NASUWT believes that the current definitions used in respect of 

employment status are far from clear and promote a system which is 

weighted in favour of the employer and open to manipulation and abuse by 

unscrupulous employers. 

 
2.93 The definition of an ‘employee’ as set out in section 230 of the Employment 

Rights Act (ERA) 199630 is far from clear and it has been left to the courts 

and tribunals to determine what amounts to a ‘contract of service’ in respect 

of the specific circumstances of the employment relationship. 

 

                                            
26 http://www.resolutionfoundation.org/app/uploads/2016/12/Secret-Agents.pdf 
27 http://www.resolutionfoundation.org/app/uploads/2016/12/Secret-Agents.pdf 
28 Ibid. 
29 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/09/6.4936 LC Consultation Paper 239 Employment-Law-Hearing-Structures WEB-
FINAL.pdf  
30 http://www.legislation.gov.uk/ukpga/1996/18/contents 
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2.94 Coming up with a single test ‘has proved to be a most elusive question’.31 

Therefore tribunals are required to carry out an objective assessment of a 

number of factors, such as whether there is a commitment to personal 

service, if there is a mutuality of obligation and if there is a degree of control 

over the individual from the employer.32  

 
2.95 More recently, the courts have been more likely to take into account the 

inequality in bargaining power and the limited ability of an individual to refuse 

to accept terms over which they have no control. A number of Employment 

Tribunal cases, such as UBER, Addison Lee, City Sprint and Pimlico 

Plumbers, have demonstrated that workers have to accept terms and 

conditions which cannot be negotiated.33  

 
2.96 However, section 230 of the ERA 1996 is not the only definition of ‘employee’ 

or ‘contract of employment’. Section 2 of the Transfer of Undertakings and 

Protection of Employment Regulations (TUPE) 200634 provides a much 

broader definition which is not limited to those with a contract of employment, 

as defined, save that it does not apply to an independent contractor.  

 
2.97 The term ‘worker’ as defined in section 230 of the ERA 199635 has become 

the standard for defining someone who is not an ‘employee’ but is also not 

genuinely self-employed.  

 
2.98 This definition has been used to afford a range of protections beyond simply 

‘employees’, including the National Minimum Wage and whistleblowing 

provisions.  

 
2.99 This definition of ‘worker’ is, however, not the only one to apply in law. For 

the purposes of implementing European Directives, the Court of Justice of 

                                            
31 http://www.bailii.org/uk/cases/UKPC/1990/1990 9a.html 
32 https://www.gov.uk/government/uploads/system/uploads/attachment data/file/585383/employment-status-review-
2015.pdf 
33 http://researchbriefings.files.parliament.uk/documents/LLN-2018-0026/LLN-2018-0026.pdf 
34 http://www.legislation.gov.uk/uksi/2006/246/pdfs/uksi 20060246 en.pdf 

35 http://www.legislation.gov.uk/ukpga/1996/18/contents 
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the European Union uses a definition which is more aligned to the definition 

of an ‘employee’ in UK legislation.36  

 
2.100 This has resulted in the highly unsatisfactory situation where individuals for 

the purposes of European Union law are ‘workers’, but not for the purposes 

of the ERA 1996.  

 
2.101 This is further complicated when considering the definition of ‘employee’ 

outlined in the Equality Act 2010.37 Under section 83 of The Equality Act, in 

order to be protected from discrimination, an individual must be an 

‘employee’. However, the definition is broader than the definition of an 

employee under section 230 of the ERA and includes those who work under 

a contract of employment, those who work under an apprenticeship contract 

and those who work under a personal contract to do work. 

 
2.102 The definitions outlined above illustrate the problem with the current 

definitions of ‘employee’ and ‘worker’. It is difficult to understand how the 

Equality Act 2010 and the ERA 1996 both use the term ‘employee’ but then 

define it differently. For example, the Equality Act concept of ‘employee’ is 

broad enough to encompass freelance workers who would otherwise be 

seen as self-employed.  

 
2.103 The AWR38 make it clear that workers are not defined as either employees 

or workers. Critical in this regard is that individuals have a contract to 

undertake temporary work with the agency, or to perform work or services 

personally.39  

 
2.104 The main difficulty the Union sees in establishing ‘employment status’ as 

between the agency and the temporary work agency (TWA) is the fact that 

                                            
36http://curia.europa.eu/juris/showPdf.jsf;jsessionid=9ea7d2dc30dd5c098f6d860743298445af6c09b2acb8.e34KaxiLc3qMb4
0Rch0SaxuNbx50?text=&docid=61926&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=82188 
37 http://www.legislation.gov.uk/ukpga/2010/15/contents 

 
38 http://www.legislation.gov.uk/uksi/2010/93/contents/made 
39 Ibid. 
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the TWA is not generally found to have control over what the agency worker 

does. 

 
2.105 There is no definition of a ‘casual worker’. Typically, ‘casual’ describes the 

situation where an individual supplies their labour or provides services to 

another for a temporary period.  

 
2.106 The increase in insecure, non-permanent employment, typically on hourly 

paid zero-hours contracts, falls into this category. 

 
2.107 The same tests as apply to workers outlined above will apply to determine 

the employment relationship of these casuals.  

 
2.108 Whilst there is no statutory definition of ‘self-employed’ status, it is generally 

taken to involve an individual who is engaged in business on their own 

account.40 

 
2.109 The NASUWT believes that the current system is weighted too much in 

favour of the employer and this has manifested itself in abuses of the system. 

For example, individuals have been coerced into engaging on a self-

employed basis, when in reality the relationship was more permanent. 

 
2.110 The Union is concerned that the current system is therefore too open to 

manipulation by unscrupulous employers, specifically in regards to the use 

of agency workers and zero-hours contracts, when it would be more 

appropriate to appoint permanent staff.  

 
2.111 In such situations, there is a concern that individuals are unsure of their rights 

and lack the confidence to assert them, especially where the balance of 

power is slanted in favour of the employer.  

 

                                            
40 http://swarb.co.uk/market-investigations-v-minister-of-social-security-1969/ 
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2.112 This is a view confirmed by the Low Incomes Tax Reform Group, who argue 

that the nature of the rules and the complexity involved results in many 

individuals often being unaware of their employment status.41 

 
2.113 The NASUWT believes that many businesses are using the complexity 

around employment status as a means to deny individuals their core rights, 

either through sham contracts or by designing them in such a way as to make 

it difficult for individuals to understand and enforce their rights.  

 
2.114 This is particularly true for atypical working arrangements (e.g. supply 

teachers as agency workers) where the Union believes it can be challenging 

for individuals to determine ‘continuous employment’, which means that they 

may not be able to be sure that they qualify for the rights they wish to assert. 

 
2.115 Indeed, many supply teachers report that they are treated as ‘second-class 

citizens’ who are not always able to access and enforce their employment 

rights.  

 
2.116 Furthermore, the ability of the employer to restrict work opportunities for 

atypical workers (i.e. agency workers or those on zero-hours contracts) who 

challenge the employer means that individuals are unable to assert their 

rights for fear of retribution and loss of earnings. This is in addition to the 

insecurity of income that atypical working brings. 

 
2.117 Currently, the experience of many supply teachers is far from clear, with 

agency contracts failing to explicitly distinguish between employee status, 

worker status and self-employed status, and whether a supply teacher is 

working for the employment agency, an umbrella organisation, or whether 

they are self-employed.  

 

                                            
41 https://www.litrg.org.uk/sites/default/files/files/170517-LITRG-response-Independent-review-employment-practices-
modern-economy-FINAL.pdf 
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2.118 Many businesses are using the complexity around status to deprive 

individuals of their core rights, either through sham contracts or by making 

them so long and opaque (sometimes 27 pages long) that individuals do not 

necessarily understand what they are signing and the rights that they are 

entitled to, especially in waiving their rights to equal pay, in order to gain 

regular work. 

 
2.119 Furthermore, the NASUWT has received testimony that where supply 

teachers have raised concerns about their treatment, they are subject to 

blacklisting practices by these agencies/companies. The process is that they 

are led to believe there is no longer any work for them. In essence, their 

experience is that the work just ‘dries up’. 

 
2.120 Therefore, the Union maintains that everyone should be seen as an 

employee, with all the associated rights and entitlements this brings, unless 

it can be proved otherwise. There should be a single ‘worker’ status to 

determine access to all statutory employment rights. 

 
2.121 The Union asserts that at the root of this problem is a lack of clarity and 

transparency, as well as a lack of monitoring and scrutiny. This has 

encouraged the growth of employment businesses and umbrella companies 

that deny workers access to even basic employment rights. 

 
2.122 The Union is extremely worried about such practice and the way in which it 

effectively denies supply teachers and other agency workers access to work. 

When this occurs, there is no recourse or action that can be taken, a failure 

which significantly disadvantages agency workers in comparison to 

permanent employees. 

 
2.123 However, ensuring fair practices by these agencies and umbrella companies, 

and seeking to close loopholes, should not be reliant upon individual 

teachers being prepared to challenge their practices. 
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2.124 In a context where supply teachers are already subject to intermittent and 

insecure work, being registered with these agencies is of critical concern, as 

otherwise it could deny an individual the opportunity for work.  

 
2.125 The evidence demonstrates that the current balance of benefits between 

agency worker (i.e. supply teacher) and employer (i.e. the agency) is skewed 

significantly in favour of the employer. 

 
2.126 Issues of non-compliance demonstrate that swathes of agency workers are 

unaware of their rights and are unsure about how to report unfair practices. 

Where supply teachers do complain about poor practice, work often dries up. 

Therefore, supply teachers are often unwilling to complain due to the 

potential impact upon their income and financial security. 

 
2.127 Currently, the distinction between employee, worker and self-employed 

status is poorly understood by those upon whom it impacts most.  

 
2.128 Given the significant number of statutory rights now enjoyed by workers, 

including supply teachers, the current legal framework no longer fits the 

reality of modern work and the Union agrees that there is a strong case for 

introducing legislation to allow employment tribunals to have their jurisdiction 

extended to include breach of contract claims relating to workers who are not 

employees. 

 
2.129 The reversal of the burden of proof recommended by the Taylor Review42 

could further assist those in atypical and precarious employment when 

challenging the decision of employers. 

 

Question 24 – We provisionally propose that employment tribunals should continue 

not to have jurisdiction to hear claims originated by employers against employees 

and workers. Do consultees agree? 

                                            
42 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/627671/good-work-

taylor-review-modern-working-practices-rg.pdf 
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Question 25 – We provisionally propose that employers should continue not to be 

able to counterclaim in employment tribunals against employees and workers who 

have brought purely statutory claims against them. Do consultees agree? 

 

2.130 Given the inequity in bargaining power and the limited ability of individuals to 

assert their rights and entitlements against employers, the NASUWT agrees 

with the proposal that employment tribunals should not be able to hear a 

counterclaim from the employer seeking contractual damages in relation to 

the employee’s breach, especially as this would require significant primary 

legislation which the Union believes could be focused elsewhere. 

 

 

Question 26 – Should employment tribunals have jurisdiction to interpret or construe 

terms in contracts of employment in order to exercise their jurisdiction under Part I 

of the ERA 1996? 

 
2.131  As stated previously, the NASUWT believes that the current legal framework 

no longer fits the reality of modern work. As such, the Union believes that 

there is an argument for allowing employment tribunals to have their 

jurisdiction extended in order to allow them to interpret or construe terms in 

contracts of employment.  

 

2.132 It seems at odds that, under Part I of the ERA 1996, employment tribunals 

do not have the jurisdiction to interpret or construe contractual terms referred 

to in the statement of particulars. This is exemplified by the case of Southern 

Cross Healthcare Ltd v Perkins43 where the employment tribunal was seen 

to have jurisdiction over what particulars were included in a statement of 

particulars, and had correctly construed the claimants’ contractual 

                                            
43 http://www.bailii.org/ew/cases/EWCA/Civ/2010/1442.html  



NASUWT – The Teachers’ Union 
 

40 

entitlement, yet the Court of Appeal ruled that the employment tribunal did 

not have the power to interpret the agreement or amend it.  

 
2.133 As more and more employment legislation has been introduced, coupled with 

the growing complexity of employment and equality law and the development 

of specialist employment judges, it seems perfectly reasonable that 

employment tribunals should have their jurisdiction extended.  

 
2.134 As stated previously, the NASUWT believes that serious consideration 

should be given for the extension of the current jurisdiction of employment 

tribunals to cover all employment-related matters under a single employment 

jurisdiction.  

 
2.135 Arguments have been articulated previously as to why the Union believes 

that employment tribunals are preferable to the civil courts. However, it 

should be stressed that this is based on other limitations and restrictions to 

employment tribunals also being amended (e.g. changes to time limits and 

the limitations on awards).  

 

Question 27 – Should employment tribunals be given the power to hear 

unauthorised deductions from wages claims which relate to unquantified sums? 

 

2.136 Employment tribunals have exclusive jurisdiction to hear the statutory claim 

of unauthorised deductions from wages (unlawful deductions) during 

employment, a claim which is not subject to a financial restriction.  

 

2.137 However, an employee who considers they have not been paid what they 

are due as part of their contract of employment, irrespective of whether or 

not their employment has ended, can choose to bring a breach of contract 

claim in the county court or High Court, or an unauthorised deduction claim 
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in the employment tribunal, provided that the wages are deemed to be 

‘properly payable’.44 

 
2.138  What constitutes ‘properly payable’ has often been used by employers to 

claim that an employee has no legal entitlement to such a sum, and, as such, 

an employment tribunal needs to interpret or construe the contract to 

ascertain an unauthorised deduction-from-wages claim, but the ruling in 

Southern Cross Healthcare Ltd v Perkins, referenced earlier, suggests that 

an employment tribunal may not have the jurisdiction to do so. 

 
2.139 This has not been helped by conflicting rulings in Agarwal v Cardiff 

University45  and Weatherilt v Cathy Pacific Airways Ltd46 and in Tyne and 

Wear v Passenger Transport Executive v Anderson.47 

 
2.140 Furthermore, the jurisdiction of employment tribunals is also limited to what 

is considered to be a ‘significant identifiable sum’ as outlined in the case of 

Coors Brewers Ltd v Adcock.48 

 

2.141 The result of this is to limit a claimant to claims for unquantified damages for 

breaches of contract or implied terms in employment contracts as breach of 

contract claims in either the civil courts or an employment tribunal, with the 

latter only being permissible post-termination of employment and subject to 

a limit of £25,000. 

 
2.142 The NASUWT believes that the restrictions on the jurisdiction of employment 

tribunals places employees in a bind as they must decide whether to litigate 

in civil courts or an employment tribunal. 

 

                                            
44 https://www.legislation.gov.uk/ukpga/1996/18/pdfs/ukpga 19960018 en.pdf  
45 https://www.employmentcasesupdate.co.uk/site.aspx?i=ed35286  
46 https://www.employmentcasesupdate.co.uk/site.aspx?i=ed35354  
47 https://www.employmentcasesupdate.co.uk/site.aspx?i=ed36822  
48http://www.mils.co.uk/images/stories/unlawful deductions claims must be quantified.pdf?phpMyAdmin=cDX886RXVqS

QNaFFkQWC17Ug0Vd  
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2.143 Whilst civil courts have no financial cap imposed and offer the chance of an 

employee recouping losses incurred in excess of £25,000, they are much 

more formal, take longer and can be more complex. A consequence of this 

is that there can be significant costs incurred in pursuing a claim as often 

professional legal knowledge and expertise might be needed by a claimant. 

 
2.144 On the other hand, an employment tribunal is less formal and should require 

less professional knowledge, but is limited to what a claimant can recover.  

 
2.145 As stated previously in this consultation, the NASUWT thinks such a position 

is unacceptable and has the consequence of denying employees the ability 

to access justice.  

 
2.146 In addition to this, the situation as to where a case is best heard has been 

confused further by how precise the quantification must be before an 

employment tribunal can hear a case as unauthorised deductions. Post-

Coors decisions have done little to remedy this and provide greater clarity for 

claimants seeking recourse to justice.49 

 

Question 28 – Where an employment tribunal finds that one or more of the 

“excepted deductions” listed by section 14(1) to 14(6) of the Employment Rights Act 

1996 applies, should the tribunal also have the power to determine whether the 

employer deducted the correct amount of money from an employee’s or worker’s 

wages? 

 

2.147 The NASUWT believes that employment tribunals should be in a position to 

determine cases when there is a dispute over whether or not the correct level 

of money was deducted from an employee’s or worker’s wages, including in 

circumstances of the ‘excepted deductions’ listed in section 14(1) to 14(6) of 

the ERA.  

                                            
49 https://www.casemine.com/judgement/uk/5a8ff7e960d03e7f57eb2ce5 and 

https://assets.publishing.service.gov.uk/media/5984b1e240f0b61e4b000068/Mr S Jandu v Crane Legal Ltd formerly
Balsara_and_Co_Ltd__UKEAT_0198_13_DA.pdf  
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2.148 The Union contends that it is odd that an employment tribunal only 

determines if the deduction was lawful as one of the exceptions stated above, 

rather than if the amount deducted was appropriate, meaning that a an 

employee would have to seek a claim in the civil courts if they believe that 

the employer deducted too much. 

 
2.149 Furthermore, this contrasts with other aspects of the ERA, such as section 

13 (1)(a)50 where it is not sufficient for an employment tribunal just to show 

that a deduction is permitted under statute, but that it is also justified.  

 
2.150 The Union believes that it is entirely reasonable that the provisions provided 

for in section 13 (1)(a) should therefore also apply to those in section 14(1) 

to 14(6) of the ERA. 

 
 

Question 29 - Should employment tribunals be given the power to apply setting off 

principles in the context of unauthorised deductions claims? 

If so, should the jurisdiction to allow a set off be limited to liquidated claims (i.e. 

claims for specific sums of money due)?  

If so, should the amount of the set off be limited to extinguishing the employee’s 

claim? 

 

2.151 The NASUWT does not believe that employment tribunals should have the 

power to apply off-setting principles in the context of unauthorised deductions 

claims as set out in the EAT appeal tribunal ruling in Asif v Key People.51 

 

2.152 The Union believes that wages due to the worker or employee for work 

undertaken are precisely that, and, as such, should be paid accordingly. If 

an employer wishes to claim, then they should pursue this through 

                                            
50 https://www.legislation.gov.uk/ukpga/1996/18/pdfs/ukpga 19960018 en.pdf  
51 https://www.emplaw.co.uk/lawguide/asif-v-key-people-ltd-workers-breach-contract-cannot-be-used-defence-claim-

unlawful  
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appropriate legal channels where an independent and impartial assessment 

of the merits of a claim would be made.  

 

Question 30 - We provisionally propose that employment tribunals should continue 

not to have jurisdiction in relation to employers’ statutory health and safety 

obligations. Do consultees agree? 

 

Question 31 - We provisionally propose that employment tribunals should continue 

not to have jurisdiction over workplace personal injury negligence claims. Do 

consultees agree? 

 

2.153 As mentioned previously, the NASUWT exclusively represents members in 

employment-related matters. However, as and where appropriate, the Union 

also represents members in the civil courts, including in relation to personal 

injury claims and accidents at work, especially those arising out of a the 

failure of an employer in respect to their obligations in regards to health and 

safety. 

 

2.154 This is mainly due to the fact that the jurisdiction of employment tribunals 

does not cover employers’ statutory health and safety obligations. 

Furthermore, employment tribunals do not have the power to prosecute 

offending employers in the criminal courts in the same way that the Health 

and Safety Executive does in relation to statutory health and safety 

obligations.  

 
2.155 The Union therefore believes that this warrants further consideration, 

particularly when you consider that employment tribunals have lower costs 

involved, lower legal thresholds and can process claims in a more timely 

fashion.  

 
2.156 However, there are advantages to issuing in the civil courts, mainly the fact 

that the judge dealing with the case will normally be highly experienced with 
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matters relating to an employer’s statutory health and safety obligations and 

the lawyers dealing with the claim will normally be personal injury specialists. 

 
2.157 As outlined previously throughout the consultation, the question asked is 

predicated on the current status quo operating effectively in the interests of 

all those involved. The Union maintains that consideration should be given 

for the extension of the current jurisdiction of employment tribunals to cover 

all employment-related matters under a single employment jurisdiction.  

 
2.158 It is important to note that this is based on other limitations and restrictions 

to employment tribunals, which form part of this consultation, also being 

amended (e.g. changes to time limits and the limitations on awards).  

 

Question 32 – We provisionally propose that employment tribunals should retain 

exclusive jurisdiction over Equality Act discrimination claims which relate to 

references given or requested in respect of employees and workers and former 

employees and workers. Do consultees agree? 

 

Question 33 – Do consultees consider that employment tribunals should have any 

jurisdiction over common law claims (whether in tort or contract) which relate to 

references given or requested in respect of employees and workers (and former 

employees and workers)? 

 

2.159 Disappointingly, there is currently no general obligation on an employer or 

former employer to provide a reference. The NASUWT believes that part of 

an employer’s statutory obligations should include providing a factually 

accurate reference for a worker or an employee in a timely manner.  

 

2.160 The Union has experience of dealing with situations where an employer has 

failed to provide a factually accurate reference in a timely manner, or 

provided one that is factually inaccurate, misleading or discriminatory, and 

the detrimental impact this has on a teacher’s prospective employment.  
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2.161 In such circumstances, an employee or worker can pursue a claim through 

an employment tribunal (for unlawful discrimination) or through the civil 

courts (for claims related to such things as defamation and malicious 

falsehood). 

 
2.162 However, if an employer has refused to provide a reference because the 

employee/worker or former employee/worker has a protected characteristic 

(or if the refusal is an act of victimisation against such a person), this may 

amount to discrimination under the Equality Act 2010. 

 

2.163 The NASUWT believes the demarcation of jurisdiction is confusing and could 

lead to litigation being pursued in both an employment tribunal and the civil 

court.  

 
2.164 The Union believes there is a case for the extension of the current jurisdiction 

of employment tribunals to cover all employment-related matters under a 

single employment jurisdiction. 

 

Concurrent jurisdiction 

 

Question 34 – Should employment tribunals and civil courts retain concurrent 

jurisdiction over equal pay claims? 

 

Question 35 – Should the time limit for bringing an equal pay claim in employment 

tribunals be extended so that it achieves parity with the time limit for bringing a claim 

in the civil courts? 

 

2.165 The NASUWT believes that employment tribunals’ jurisdiction over equal pay 

claims should not just remain, but should be extended so that all equal pay 

claims are heard in employment tribunals under a single employment 

jurisdiction.  
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2.166 Furthermore, claimants who wish to bring a claim should not lose the six-

year time limit which currently applies to equal pay claims in the civil courts.  

 

2.167 The Union believes this has the advantage of having a case heard by 

employment tribunal judges who often have greater experience and 

expertise and are therefore better placed to deal with equal pay claims than 

civil courts. 

 
2.168 For example, employment tribunals also have dedicated rules of procedure 

when considering claims of ‘equal value’ as set out in Schedule 3 of the 

Employment Tribunals (Constitution and Rules of Procedure) Regulations, 

2013.52 

 
2.169 In addition to this, employment tribunals have the ability to draw upon 

independent experts, sourced through Acas, who prepare a report to help 

the tribunal when considering claims of ‘equal value’.  

 
2.170 The Equal Value Procedural Rules lay down specific case management 

provisions which require the employment tribunal to hold a series of hearings 

to determine an equal value claim, and regulate how the work of the 

independent expert is done and the evidence which the employment tribunal 

hears. 

 
2.171 Conversely, none of the provisions outlined above, nor the provisions 

regarding independent witnesses contained in the Equality Act 2010,53 apply 

to claims of equal value heard in the civil courts.  

 
2.172 Civil courts are still able to transfer questions regarding equal pay cases to 

employment tribunals, but obviously this delays the process and adds 

                                            
52 http://www.legislation.gov.uk/uksi/2013/1237/pdfs/uksi_20131237_en.pdf  
53 http://www.legislation.gov.uk/ukpga/2010/15/pdfs/ukpga 20100015 en.pdf?wrap=true  
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additional costs, both of which would be negated if employment tribunals 

heard such cases in the first place.  

 
2.173 Furthermore, hearing cases in a no-costs jurisdiction enables claimants to 

pursue a claim without fear and intimidation from respondents threatening 

costs. It is the experience of the NASUWT that certain employers will make 

such threats as a matter of course in all tribunal claims and such threats often 

have the desired effect of making a claimant withdraw or settle a claim. 

 
2.174 Finally, having equal pay cases heard in employment tribunals would also 

avoid the potential to game the system and run up costs by exploiting issues 

of jurisdiction.   

 

Question 36 – What other practical changes, if any, are desirable to improve the 

operation of employment tribunals’ and civil courts’ concurrent equal pay 

jurisdiction? 

 

2.175 The NASUWT believes that the consultation should consider remedies to 

ensure that, where a tribunal finds against an employer, the employer is 

ordered to reimburse the claimant as soon as possible. Currently, many 

claimants are frustrated by the difficulty commonly faced of enforcing tribunal 

awards against employers. The difficulties that individuals experience in such 

enforcement are well known. 

 

2.176 The enforcement process could be simplified if greater onus was placed 

upon the Government and the employment tribunal service to enforce 

awards. Currently, the system relies too much on individuals pursuing a claim 

against an employer.  

 

2.177 For example, Her Majesty’s Courts and Tribunal Service (HMCTS) should 

assume responsibility for enforcing tribunal awards and have management 
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and oversight, including the ability of further escalation and sanctions for 

employers who have failed to pay tribunal awards.  

 
2.178 Underpinning all of this is better access to advice and guidance. The 

availability of free legal advice should be more readily available for 

employment matters, especially because workers making a claim to an 

employment tribunal may find it daunting, particularly when they are required 

to establish the burden of proof. 

 

 

 

Question 37 – Should the current allocation of jurisdictions across employment 

tribunals and the civil courts regarding the non-discrimination rule applying to 

occupational pension schemes remain unchanged? 

 

2.179  The Union believes there is a case for the extension of the current 

jurisdiction of employment tribunals to cover all employment-related matters 

under a single employment jurisdiction, including those regarding the non-

discrimination rule applicable to occupational pension schemes.  

 

2.180 This is particularly prescient when considering the expertise and experience 

of employment tribunal judges in dealing with the non-discrimination rule 

relating to occupational pension schemes, as well as the fact that the High 

Court’s and county courts’ ordinary jurisdiction includes referring a question 

to the employment tribunal, a time consuming process that would be 

redundant if employment tribunals dealt with such questions from the outset. 

 

Question 38 – The present demarcation of employment tribunals’ and civil courts’ 

jurisdictions over the TUPE Regulations 2006 should not be changed. Do 

consultees agree? 
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2.181 The NASUWT does not agree that the present demarcation of employment 

tribunals’ and civil courts’ jurisdiction over TUPE54 should remain for the 

same reasons which the Union has articulated consistently throughout this 

consultation, namely that there should be an extension of the current 

jurisdiction of employment tribunals to cover all employment-related matters 

under a single employment jurisdiction. 

 

2.182 Yet again, it cannot go unnoticed that, whilst there is concurrent jurisdiction 

in respect of TUPE, the overriding expertise and experience rests with 

employment tribunal judges other than in a small minority of cases, which 

could easily be resolved, such as through cross-ticketing of judges as 

appropriate. 

 

Question 39 – The present demarcation of employment tribunals’, civil courts’ and 

criminal courts’ jurisdictions over the Working Time Regulations should not be 

changed. Do consultees agree? 

 

2.183 The NASUWT does not agree that the present demarcation of employment 

tribunals’, civil courts’ and criminal courts’ jurisdictions over the Working Time 

Regulations should not be changed, because the Union advocates that there 

should be an extension of the current jurisdiction of employment tribunals to 

cover all employment-related matters under a single employment jurisdiction, 

including those relating to contractual matters in respect of the Working Time 

Regulations. 

 

2.184 However, the Union recognises that this requires further consideration, 

particularly due to the role played by the Health and Safety Executive and 

other agencies and their ability to impose criminal penalties, including 

prosecuting offenders, which fall outside the current jurisdiction of an 

employment tribunal.  

                                            
54 http://www.legislation.gov.uk/uksi/2006/246/pdfs/uksi 20060246 en.pdf  
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Question 40 – Do consultees agree that the present demarcation of employment 

tribunals’, civil courts’ and criminal courts’ jurisdictions over the NMW should not be 

changed? 

 
 
2.185 The NASUWT is cogniscent of the fact that this question requires further 

consideration given that the time scales for bringing a claim to an 

employment tribunal differ from those in civil courts.  

 
2.186 The Union believes that employment tribunals should have their jurisdiction 

extended so that all claims in respect of the NMW are heard under a single 

employment jurisdiction. 

 

2.187 The NASUWT can see no reason why there should be substantially shorter 

time limits for employment tribunals as opposed to those in civil courts. In 

fact, the Union believes that the time scales for bringing a claim to an 

employment tribunal should be extended in all cases, including those relating 

to the NMW.   

 

2.188 In addition to this, there needs to be recognition of the role played by HMRC 

in direct enforcement where breaches of the NMW have occurred.  

 

2.189 Unfortunately, the evidence suggests that state enforcement in its current 

guise is failing many employees and workers. For example, there is already 

widespread non-compliance of the NMW.55  

 
2.190 Furthermore, for many employers, the threat of detection and having a 

sanction applied represents a good risk.56 For example, estimates suggest 

                                            
55 https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bulletins/lowpay/apr2016 
56 https://www.mdx.ac.uk/ data/assets/pdf file/0017/440531/Final-Unpaid-Britain-report.pdf?bustCache=35242825 
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that an employer could expect a visit every 320 years from a NMW 

Inspector.57 

 
2.191 Furthermore, self-correction tools used with the NMW, in effect let employers 

off the hook, provided the error has been corrected. Additionally, this relies 

on the worker being able to check and understand if the correction has been 

made by their employer. 

 
2.192 Improved state enforcement should provide for a level playing field where 

businesses operating legitimately are not undercut by unscrupulous 

employers, as well as providing confidence in the system to workers and the 

wider general public.  

 

2.193 The NASUWT is clear that employers who break the law should expect there 

to be significant consequences for their actions, yet at the same time provide 

workers with the comfort and knowledge that the system works in a fair and 

just manner.  

 

2.194 It is worth noting that rights are only worthwhile if they can be effectively 

enforced without the worker living in fear of intimidation from their employer 

and the prospect of losing their job. 

 

Question 41 – We provisionally propose that the present demarcation of 

employment tribunals’ and civil courts’ jurisdictions over the Blacklists Regulations 

should not be changed. Do consultees agree? 

 
 

Question 42 – Should the £65,300 cap applying to employment tribunal claims 

brought under the Blacklists Regulations be increased so that it is the same as the 

cap on compensatory awards for ordinary unfair dismissal claims, as amended from 

                                            
57 Ibid. 
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time to time? Are consultees aware of any cases affected by the £65,300 cap on 

compensation which have had to be brought in the civil courts? 

 
 
2.195 The NASUWT believes that employees or workers who have been refused 

employment because of the use by employers or employment recruitment 

agencies of blacklists should be able to seek recourse to justice through an 

employment tribunal.  

 

2.196 Currently, an employment tribunal can only hear a case which has been 

brought before it within a three-month limit. Employment tribunals are also 

limited in the level of compensation which they are able to award for some 

breaches (capped at £65,300), but not others. This is further complicated by 

the fact that the separate unfair dismissal protection may also apply in 

situations where an employer has dismissed an employee (but not a worker) 

on the basis of a blacklist. 

 
2.197 In addition to this, under Regulation 13 of the Blacklists Regulations58 a 

claimant may challenge a detriment suffered by a breach of regulation 3 in 

the civil courts as a breach of statutory duty, where the time limit (six years) 

and remedies (i.e. injunction) are different.  

 
2.198 The Union believes that the situation as outlined above is confusing and does 

little to enable an employee or worker to access justice, particularly when 

there is no consistency in the way that the civil courts and employment 

tribunals work. 

 

2.199 The NASUWT can see no reason why there should be substantially shorter 

time limits for employment tribunals as opposed to those in civil courts. In 

fact, the Union believes that the time scales for bringing a claim to an 

                                            
58 https://www.legislation.gov.uk/ukdsi/2010/9780111490457/pdfs/ukdsi 9780111490457 en.pdf  
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employment tribunal should be extended in all cases, including those relating 

to the Blacklist Regulations.  

 
2.200 The Union believes that there is a compelling case for employment tribunals 

to have their jurisdiction extended so that all claims relating to issues of 

employment law falls under a single employment jurisdiction. 

 

2.201 Furthermore, it is unacceptable that there is a discrepancy between the 

compensation cap for breach of the Blacklists Regulations and the cap for 

unfair dismissal and the unintended consequences of this disparity. 

 
2.202 It is wholly unreasonable that the limit of £65,300 has remained unchanged 

since the Blacklists Regulations were introduced, whilst the maximum 

compensatory award for unfair dismissal (currently £83,682 or 52 weeks’ 

gross pay) is reviewed annually and index linked. 

 
2.203 This should therefore be addressed as a matter of urgency, as the figure can 

be seen as out-of-date and anomalous, especially in comparison to other 

unlimited financial awards which employment tribunals can hand out. 

 

2.204 The limit placed on employment tribunals of £65,300 can have the 

unintended consequence of pushing some claimants into pursuing litigation 

in the civil courts which can be seen as an inefficient use of time for all those 

involved.  

 

2.205 Restrictions on the amount an employment tribunal can award a claimant 

limits the liability of an employer who has acted in breach of their legal 

obligations and may deny a claimant their legal entitlement. As such, 

claimants may be put off making a claim at the outset.   

 

2.206 In addition, it cannot be right to force a claimant to limit the amount they may 

potentially recover at the start of a claim, when their full losses may not be 

apparent or calculable, particularly in view of the short limitation periods 
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applying to employment tribunal claims. An individual’s full loss will not, for 

example, be fully clear until their ability to obtain new employment is known. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Question 43 – Should members of trades or professions who are aggrieved by the 

decisions of their qualifications bodies be able to challenge such decisions on public 

law grounds in the High Court and separately be able to claim unlawful 

discrimination in the employment tribunal? If not, please would consultees explain 

why and what changes they would make. 

 

Question 44 – Should any other changes be made to the jurisdiction of employment 

tribunals or of the civil courts in respect of alleged discrimination by qualifications 

bodies? 

 

2.207 The Teaching Regulation Agency (TRA), as the regulatory body for the 

teaching profession, has a range of duties acting on behalf of the Secretary 

of State as the competent authority for teaching in England, including the 

recognition of qualified teacher status (QTS) and allegations of serious 

teacher misconduct.59 

 

2.208 In relation to the consultation questions, the NASUWT believes that they both 

warrant further consideration, especially when professional bodies are not 

                                            
59 https://www.gov.uk/government/organisations/teaching-regulation-agency/about  
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employers acting in response to an employer/employee relationship, yet the 

actions of a professional body can result in an employment contract being 

‘frustrated’, on the basis that the removal of professional qualification (e.g. 

QTS) inevitably leads to the inability of the employee or worker to fulfil their 

contractual obligations. 

 
2.209 If a professional body has been seen to act in a way that is unreasonable 

and disproportionate and an individual suffers a detriment as a consequence, 

including if this is potentially discriminatory, then it may be appropriate for an 

employment tribunal to have jurisdiction over this, but the Union appreciates 

the additional level of complexity this could pose given the involvement of 

judicial review on such issues. 

 

Question 45 – Should a police officer who is aggrieved by the decision of a police 

misconduct panel be able to challenge that decision by way of statutory appeal to 

the Police Appeals Tribunal and separately to complain that the decision is 

discriminatory in an employment tribunal? If consultees take the view that the 

answer is “no”, what changes do they suggest? 

 

2.210 The NASUWT is unable to comment in response to this question as it 

exclusively represents teachers. 

 

Restrictions on orders which may be made in employment tribunals 

 

Question 46 – Our provisional view is that employment tribunals should not be given 

the power to grant injunctions. Do consultees agree? 

 

2.211 The NASUWT believes that employment tribunals should be given all powers 

at their disposal to ensure that claimants feel that justice has been served in 

a reasonable and proportionate way which reflects, as far as appropriate and 

practically possible, the wishes of the claimant.  
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2.212 The orders and remedies available to employment tribunals should not be 

limited in any way and should provide scope for all and every means to be 

deployed, including the use of discretionary measures available to civil 

courts, such as the power to grant injunctions.  

 
2.213 Employment tribunals do have power to grant interim relief60, but this is rarely 

applied and does not have the same basis as an injunction and does not 

carry the sanction of contempt of court.  

 
2.214 The Union believes that injunctions could therefore be seen as an important 

addition to the remedies which employment tribunals can deploy, especially 

if it prohibits an unscrupulous employer from dissipating their assets without 

requiring claimants to make a separate claim in the civil courts.  

 

2.215 Given the inequity in bargaining power and the limited ability of individuals to 

assert their rights and entitlements against employers, it seems 

unreasonable that they would need to go through additional layers of legal 

complexity, including associated costs, in accessing justice.  

 

Question 47 – Should employment tribunals have the power to apportion liability 

between co- respondents in discrimination cases, so that each is separately liable 

to the claimant for part of the compensation? If so, on what basis should tribunals 

apportion liability? 

 

Question 48 – We provisionally propose that employment tribunals should be given 

the power to make orders for contribution between respondents in appropriate 

circumstances and subject to appropriate criteria. Do consultees agree? If so, we 

welcome consultees’ views as to appropriate circumstances and criteria. 

 

Question 49 – If respondents are given the right to claim contribution from one 

another in employment tribunals, do consultees consider that this right should 

                                            
60 https://www.legislation.gov.uk/ukpga/1996/18/pdfs/ukpga 19960018 en.pdf  
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precisely mirror the position in common law claims brought in the civil courts, or be 

modified to suit the employment context? If the latter, we would be grateful to hear 

consultees’ views on appropriate modifications. 

 

2.216 The NASUWT almost exclusively represents claimants at employment 

tribunals. As such, the Union believes that employment tribunals should be 

given all appropriate powers to ensure that claimants receive the settlement 

they deserve, including the use of joint and several liability to ensure that the 

entire award is recovered, such as in situations where an employer 

respondent goes into administration.  

 

2.217 The Union would welcome any proposals which would enhance the ability of 

claimants to get financial recompense, including giving powers to 

employment tribunals to apportion liability to co-respondents and make 

orders for contributions between respondents.  

 
2.218 Furthermore, it seems logical that, in the short- to medium-term these 

proposals should reflect the powers currently in operation in civil courts, 

whilst at the same time recognising that there may be a need to develop 

these further to reflect the context of employment tribunals. 

 
2.219 However, the Union would add a note of caution in respect of the points 

above if it meant that individuals were unable to assert their rights and 

entitlements because co-respondents were in protracted satellite litigation 

over the way in which costs have been apportioned. 

 

Question 50 – Should employments tribunals be given the jurisdiction to enforce 

their own orders for the payment of money? If so, what powers should be available 

to employment tribunals and what would be the advantages of giving those powers 

to tribunals instead of leaving enforcement to the civil courts? 
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2.220 The NASUWT welcomes any proposals which force respondents to pay 

monies awarded by an employment tribunal and allows claimants to feel that 

justice has been served. 

 

2.221 It is well known that it can be difficult to enforce awards. The Union comes 

across certain employers who are often slow to pay out when awards are 

made against them. If the party the award is made against is faced with the 

amount of that award increasing every day, it may have the effect of 

encouraging them to pay it sooner rather than later. However, it may take a 

particularly punitive rate of interest in order to focus the minds of habitual 

non-payers sufficiently enough for them to act without unnecessary delay. 

The Union suggests it may be a sensible idea to have a higher rate of interest 

applied to the awards made against repeat offenders.    

  

2.222 The Union believes that it is anomalous that although employment tribunals 

share many attributes of civil courts, they do not have the power to enforce 

their own judgements. 

 
2.223 The result of this is the wholly unsatisfactory situation where an individual 

has to seek remedy in the civil courts when the respondent demurs, as this 

results in unnecessary delays and the potential for further incurred costs 

associated with such action.  

 
2.224 In addition, the Union believes that this undermines the integrity of the 

employment tribunal as it allows respondents to game the system on the 

chance that a claimant will not be able to pursue further litigation through the 

civil courts.  

 

2.225 Section 15(1) of the Employment Tribunals Act 1996 provides that, ‘any sum 

payable in pursuance of a decision of an employment tribunal in England and 

Wales which has been registered in accordance with employment tribunal 

procedure regulations shall be recoverable under section 85 of the County 
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Courts Act 1984 or otherwise as if it were payable under an order of the 

county court’.61 

 
2.226 In its response to Good Work: The Taylor Review of Modern Working 

Practices – Consultation on enforcement of employment rights and 

recommendations,62 the NASUWT argued that there should be a simpler 

enforcement process for employment tribunals which enables workers to 

access their rights and entitlements without the need for additional 

bureaucracy.63 

 
2.227 Furthermore, the Union argued that the enforcement process could be further 

simplified if greater onus was placed upon the Government and the 

employment tribunal service to enforce awards. Currently, the system relies 

too much on individuals pursuing a claim against an employer. It is worth 

noting that the Government has overlooked this recommendation, despite it 

being part of the Taylor Review. 

 
2.228 Employment tribunals should therefore assume responsibility for enforcing 

tribunal awards and have management and oversight, including over 

whether there should be further escalation and sanctions for employers who 

have failed to pay tribunal awards.  

 
2.229 This could be complemented by a level of bond insurance which forces 

respondents to demonstrate that they have sufficient funds to meet their 

obligations. 

 
2.230 Furthermore, public procurement rules should be amended to ensure public 

sector bodies are prohibited from using employers which fail to adhere to 

minimum standards.  

 

                                            
61https://www.legislation.gov.uk/ukpga/1996/17/pdfs/ukpga 19960017 en.pdf 
62 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/679792/2018-01-

17 Taylor Employment Tr bunal Enforcement Condoc v7.1 FINAL 1849 .pdf  
63 https://www.gov.uk/government/consultations/enforcement-of-employment-rights-recommendations  
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2.231 The NASUWT believes that enhanced regulatory schemes must act as a 

sufficient deterrent to companies and company directors. This could include 

barring directors who are in breach of tribunal awards from holding the 

position of director, or amending legislation in respect of limited liability so it 

no longer protects employers. 

 
2.232 Underpinning all of this is better access to advice and guidance. The 

availability of free legal advice should be more readily available for 

employment matters, especially because workers making a claim to an 

employment tribunal may find it daunting, particularly when they are required 

to establish the burden of proof. 

 
2.233 It should be noted that, whilst organisations such as trade unions are 

available to assist and offer invaluable advice, guidance and support, the 

Legal Services Commission does not help in employment disputes, unless it 

can be proved to be a criminal negligence claim. This is therefore an area 

that warrants further consideration. 

 
2.234 The Union appreciates that any changes would have a resource implication, 

but it seems entirely reasonable that employment tribunals should have at 

their disposal those enforcement methods currently available in the county 

court and High Court, including but not limited to charging orders, the seizure 

of goods and bankruptcy proceedings. 

 

2.235 Unfortunately, the evidence suggests that state enforcement in its current 

guise is failing many employees and workers, and many employers see the 

threat of detection and having a sanction applied as representing a good 

risk.64  

 
2.236 Employers who break the law should expect there to be significant 

consequences for their actions, yet at the same time provide workers with 

the comfort and knowledge that the system works in a fair and just manner.  

                                            
64 https://www.mdx.ac.uk/ data/assets/pdf file/0017/440531/Final-Unpaid-Britain-report.pdf?bustCache=35242825 
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2.237 Compliance can be encouraged by ensuring that the costs to employers of 

breaching employment law obligations extend beyond the bare financial cost 

of an employment tribunal claim. The ability of tribunals to award more 

effective remedies than they can at present would be one such factor, not 

necessarily at any financial cost to employers, and would lead to fewer 

breaches. It would also benefit employees in providing remedies better suited 

to their own position. 

 
2.238 The NASUWT therefore believes that compliance with employment law 

obligations would be encouraged if the range of remedies that a tribunal 

could grant were widened. In particular, the Union believes that tribunals’ 

power and ability to award reinstatement should be strengthened. A widening 

of tribunals’ powers to make recommendations to employers would also 

allow for what would often be more effective remedies. 

 
The Employment Appeal Tribunal’s jurisdiction 

 

Question 51 – Should the EAT be given appellate jurisdiction over the CAC’s 

decisions in respect of trade union recognition and derecognition disputes? If such 

an appellate jurisdiction were created, do consultees agree that it should be limited 

to appeals on questions of law? 

 

2.239 The NASUWT believes that if the Central Arbitration Committee (CAC) and 

the Certification Officer have been seen to act in a way that is unreasonable 

and disproportionate, and as a consequence trade union members suffer a 

detriment, then it may be appropriate for an EAT to be given appellate 

jurisdiction. 

  

2.240 The Union recognises the additional level of complexity this could pose given 

that the EAT’s principal function is to hear appeals on questions of law. In 

addition, the current framework does not permit an EAT to hear appeals from 
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the CAC in trade union recognition and derecognition disputes. As it stands, 

the current framework provides for the CAC’s decisions to be challenged by 

an application for judicial review in the Administrative Court.   

 
2.241 However, the extension of the EAT’s jurisdiction to include appeals from the 

CAC in trade union recognition and derecognition disputes may be a more 

suitable way to ensure that decisions made by the CAC are correct in 

comparison to public law principles. 

 

Question 52 – We provisionally propose that there is no need to alter or remove the 

EAT’s current jurisdiction to hear original applications in certain limited areas. Do 

consultees agree? 

 

2.242 The NASUWT does not see the need to alter or remove the EAT’s current 

jurisdiction to hear original applications in certain limited areas identified in 

the consultation document.65 

 

2.243 However, the Union notes that the current penalty payable is limited to only 

£75,000, which does not really act as a sufficient deterrent to those who seek 

to ignore or fail to comply with the provisions in respect of employee-

participation, such as a failure to comply with the terms of a negotiated 

agreement under the Information and Consultation of Employees (ICE) 

Regulations (2004).66 

 

2.244 It cannot go unnoticed that the ICE Regulations are no substitute for the right 

to trade union recognition and representation for the purposes of collective 

bargaining on behalf of the workforce.  

 

                                            
65 https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/09/6.4936 LC Consultation Paper 239 Employment-Law-Hearing-Structures WEB-
FINAL.pdf  
66 http://www.legislation.gov.uk/uksi/2004/3426/made  
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2.245 This is reinforced by the fact that the ICE Regulations are not widely used 

and are little understood, particularly amongst the workforce. For example, 

the CAC reports about 20 requests being made since the rights came into 

force.67 This is partly due to the hurdles which employees have to overcome 

in order to instigate the ICE Regulations. 

 
2.246 There is extensive evidence surrounding the implementation of ‘voice’, which 

demonstrates the crucial relationship between union structures and work 

councils, such as those espoused in Germany.68 The German White Paper, 

Reimagining Work, provides a much more coherent and comprehensive 

structure which outlines how to improve worker voice effectively.69  

 
2.247 Furthermore, consideration should be given to trade unions being able to 

‘pull’ the ICE Regulations trigger on behalf of the workforce, a system which 

would mirror that operating under the German co-determination system.70  

 
2.248 The consultation should include consideration of legal support for collective 

bargaining. The Government should also give careful consideration to 

placing the employer under a legal obligation to inform its workforce of the 

ICE Regulations and the procedure for invoking it on an annual basis.  

 
An employment and equalities list? 

 

Question 53 – We provisionally propose that an informal specialist list to deal with 

employment-related claims and appeals should be established within the Queen’s 

Bench Division of the High Court. Do consultees agree? If so, what subject matter 

should come within its remit? 

 

                                            
67https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/679849/Consultation -

Increasing Transparency - 070218 3 .pdf  
68 https://core.ac.uk/download/pdf/6777811.pdf  
69 http://www.bmas.de/EN/Services/Publications/a883-white-paper.html  
70 http://www.jil.go.jp/english/reports/documents/jilpt-reports/no.11.pdf  
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Question 54 – What name should it be given: Employment List, Employment and 

Equalities List or some other name? 

 

2.249 The NASUWT believes that it is of fundamental importance that employees 

and workers are able to access justice and seek redress when their 

employment rights and entitlements have been infringed upon.  

 

2.250 Despite the growing complexity of employment and equality law, 

employment tribunals provide recourse that is fair, open and accessible, 

impartial and free from technicality. 

 

2.251 The NASUWT believes this is of paramount importance and should remain 

the driving principle, irrespective of whether this is undertaken in an 

Employment and Equalities Court as proposed by some in response to the 

Briggs Review,71 or by the creation of an informal specialist list established 

within the Queen’s Bench Division of the High Court.  

 
2.252 Any proposed changes to the way in which employment law hearings operate 

must not endanger the right of individuals to have their case heard by those 

with the greatest experience and expertise, regardless of status or income.  

 
2.253 Whilst the Union appreciates the need to ensure that changes are 

appropriate and fit for purpose, the name is an irrelevance compared to the 

importance of an individual’s ability to obtain justice and be dealt with fairly 

and justly by the system.  

 
2.254 The most effective enforcement mechanism for ensuring that employers 

comply with their employment law obligations is the knowledge that they will 

be held to account for not doing so.  

 

3. ADDITIONAL COMMENTS 

                                            
71 https://www.judiciary.uk/wp-content/uploads/2016/07/civil-courts-structure-review-final-report-jul-16-final-1.pdf  
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3.1  The tripartite and industrial-jury nature of employment tribunal panels is an 

 important component of an effective employment tribunal system and the 

 NASUWT does not agree with any proposals for cases to be heard by an 

 employment judge sitting alone. A full tribunal panel with its combined 

 knowledge of workplace practice and law is uniquely qualified to consider a 

 range of employment issues. 

 

3.2 The Union believes that allowing employment tribunal cases to be heard by 

an employment judge alone would lose the vast benefits and expertise that 

the use of full panels brings to the case. In our view, unfair dismissal cases 

are the prime example of cases that do deserve their expertise. 

 

3.3 The right to work and the right to representation are also key concerns for 

the NASUWT. The right to trade union representation and the right to 

withdraw labour, free from victimisation, is a vital and fundamental principle 

and right that should apply to all workers.  

 

3.4 The consultation must recognise the vital role played by trade unions as a 

legitimate voice of the workforce. Freedom of association, collective 

bargaining and the right to strike are fundamental social rights, binding in 

international law. 

 

3.5 The NASUWT notes, in this regard, comments made by Professor Sir David 

Metcalf on the important role played by trade unions in preventing or 

reversing the fissuring of employment relationships.72 

 

3.6 Trade unions have a vital role to play in ensuring that workers are better 

informed and empowered in respect of their employment rights. The right to 

representation is a key concern for the NASUWT.  

                                            
72 https://www.gov.uk/government/uploads/system/uploads/attachment data/file/632074/labour-market-enforcement-

strategy-2018-19-summary-of-issues.pdf 
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3.7 The Union is concerned that the consultation fails to recognise how the 

current system is open to manipulation by unscrupulous employers, 

specifically in regards to the use of agency workers and zero-hours contracts, 

when it would be more appropriate to appoint permanent staff.  

 
3.8 As a consequence, many supply teachers working as agency workers report 

that they are treated as ‘second class’ citizens who are not always able to 

access their employment rights.  

 
3.9 The NASUWT advocates that the statutory presumption should be that there 

is a single worker test to determine access to all statutory employment rights, 

based on the presumption that everyone has access to such rights by default.  

 




