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EMPLOYMENT LAW HEARING STRUCTURES 

 

RESPONSE ON BEHALF OF THE ASSOCIATION OF HER MAJESTY’S DISTRICT JUDGES 

 

Introduction 

1. This is a response to the above Law Commission Consultation Paper on behalf of The Association 

of Her Majesty’s District Judges (“the Association”).  There are currently 420 District Judges and 

many more Deputy District Judges sitting in the County Court in England and Wales.  The 

Association represents District Judges who are members of the Association.    

 

General remarks 

2. It is noted that a significant quantity of the consultation questions propose no changes be made 

to the current jurisdictions (and restrictions thereon) of the Employment Tribunals and the 

County Court.  The Association agrees with those provisional proposals set out in the consultation 

paper which will lead to no changes being made to the jurisdictions of either the Employment 

Tribunal or the County Court.   

 

3. Further, a significant number of the consultation questions raise issues which affect the 

jurisdiction of the Employment Tribunals only.  In such circumstances, the Association wishes to 

express no views or opinions in relation to those issues. 

 

4. In accordance with (and save for) those general remarks, the Association does not respond 

specifically to any of the consultation questions in Chapters 2 and 5 to 8 (inclusive).  Further, the 

Association does not respond specifically to questions 15 to 32 in Chapter 4 for similar reasons. 

 

5. The remainder of this response will therefore respond to those consultation questions which the 

Association wishes to respond to specifically, namely questions 4 to 9 (in Chapter 3) and questions 

10 to 14 (inclusive) and 33 (in Chapter 4). 

 

 

 

 

Chapter 3: Restrictions on the Jurisdiction of Employment Tribunals – Discrimination 



Question 4 

6. The Association agrees that no changes should be made to the County Court’s jurisdiction to hear 

non-employment discrimination claims.  

 

Questions 5 to 9 

7. In general terms, the aim of ensuring that all cases (including non-employment discrimination 

cases) should be dealt with efficiently and by judges who are sufficiently knowledgeable and 

experienced to consider them is to be commended for a number of reasons.  The time spent and 

cost involved in any proceedings should be proportionate to the value, complexity and 

importance of the litigation.  Litigants should also have confidence in the judge or tribunal 

considering and determining their cases.  The need to ensure confidence in the judge or tribunal 

determining any proceedings is particularly significant in cases involving litigants in person. 

 

8. However, the mechanism by which that general aim can best be achieved requires careful 

thought, not only as to what (if any changes) could or should be made, but also to the possible 

consequences of any such changes.   

 

9. In particular, no changes should be made without proper thought being given to the need for 

resources to cope with any such changes.  The need to ensure adequate judicial and 

administrative resources is of central importance. 

 

10. Questions 5 to 9 consider two possible ways of achieving the general aim: a) granting concurrent 

jurisdiction to the Employment Tribunals to consider non-employment discrimination claims and 

b) flexible deployment of Judges, particularly Employment Judges.  The Association would make 

the following observations in relation to those proposals: 

 

10.1 As the consultation paper acknowledges, granting concurrent jurisdiction to Employment 

Tribunals would require primary legislation at a time when parliamentary time is scarce.  It 

is difficult to argue that granting such concurrent jurisdiction is so pressing as to displace 

other issues which parliament is likely to be dealing with for the foreseeable future; 

 

10.2 Granting concurrent jurisdiction to the Employment Tribunals may result in more non-

employment discrimination claims being pursued in the Employment Tribunals and less in 

the County Court.  One obvious reason to suspect that may happen is that the Employment 

Tribunal is (in general terms) a non-costs bearing jurisdiction; 

 



10.3 An obvious and immediate impact of such a change would be a reduction in the Court issue 

fees which are currently collected when proceedings are issued in the County Court.  Since 

the Supreme Court decision in the UNISON litigation, no fees are payable for proceedings 

pursued in the Employment Tribunals.  Therefore, one foreseeable consequence of such a 

change would be to reduce the fees generated by proceedings which would, by extension, 

have an impact upon the funding of the court service generally at a time when funding is 

already stretched; 

 

10.4 In addition, any increase in the workload of the Employment Tribunals would come at a time 

when Employment Tribunals are also already under-resourced (particularly in terms of 

judicial resource) and yet are having to cope with a marked increase in work which has 

followed the removal of the requirement to pay fees; 

 

10.5 As the consultation acknowledges, discrimination issues may arise in many and varied types 

of proceedings.  While the consultation notes that County Court judges generally have little 

specialist knowledge of discrimination litigation, it must also be observed that Employment 

Judges, and more importantly non-legal members, are unlikely to have any or any material 

experience of considering and determining non-employment related claims.  For example, 

discrimination issues are frequently raised in housing proceedings in the County Court.  

Housing law is known and recognised to be a complicated and complex area of law.  It is 

also an area of law where there is diversification of law between England and Wales.  It is 

likely to be an inefficient use of resources to have to provide training to Employment Judges 

and non-legal members on the substantive law applicable to a wide range of cases; 

 

10.6 Further, currently discrimination claims heard in the Employment Tribunals are heard by a 

full Tribunal (i.e. an Employment Judge sitting with non-legal members) and are routinely 

listed for multi-day hearings, sometimes lasting weeks.  That is in marked contrast to the 

way in which claims (particularly housing cases) are case managed and determined in the 

County Court.  For example, for any claim allocated to either the small claims track or the 

fast track (which will account for the vast majority of all claims in the County Court), final 

hearings generally take no more than one day.  The cost of such claims being dealt with in 

the Employment Tribunal is therefore likely to be higher than in the County Court; 

 

10.7 Whilst flexible deployment of Employment Judges may be superficially attractive, it is not 

clear that such a process would be efficient in using available judicial resources.  For 

example, case management hearings in the county court do not normally last longer than 1 



to 2 hours as a maximum.  Unless Employment Judges are able to deal with several such 

cases in the course of one day (which will itself depend on listing), or are able to also deal 

with other standard County Court work for the remainder of any such days, such an 

approach is likely to be inefficient. 

 

11. In addition to the above observations, it is not clear why the concerns expressed by some 

stakeholders cannot be adequately met by a properly resourced system of training for District 

and Circuit Judges dealing with Equality Act claims in the County Court.  There will also be some 

District and Circuit Judges who have experience in dealing with claims involving discrimination 

issues who could be utilised to deal with such claims.  For example, any county court judge with 

a background including employment law and/or housing could be expected to be familiar with 

the general concepts which arise in Equality Act related litigation.  District Judges already have to 

be ticketed to deal with some types of proceedings, notably family work involving children.  A 

similar system of training and ticketing could be adopted to ensure an efficient and consistent 

approach to discrimination claims in the County Court by suitable knowledgeable and 

experienced county court judges.  

 

Chapter 4 – Other restrictions on the jurisdiction of Employment Tribunals 

Breach of contract claims 

Questions 10 to 14 

12. The restrictions currently placed on the jurisdiction of Employment Tribunals to determine claims 

and counterclaims for breach of contract are difficult to sustain by reference to the knowledge 

and experience of the Tribunals considering such claims.  There are no obvious reasons why an 

Employment Judge should not be able to consider a breach of contract claim a) worth more than 

£25,000 or b) which arises during the subsistence of an employee’s employment. 

 

13. The only reservations which the Association has in extending the Employment Tribunals’ 

jurisdiction in this regard are issues already raised above in considering the questions in chapter 

3, namely resources.  In particular, the observations in paragraphs 10.3 and 10.4 above are 

repeated. 

 

14. Any changes which may lead to a reduction in the funding available for the court service should 

not be made without clear thought and (more importantly) without a mechanism for replacing 

any such loss of funding from other sources. 

Question 33 



15. The consultation paper acknowledges that there appear to be no calls for the jurisdiction of 

Employment Tribunals to be extended to include common law claims related to references.  The 

Association suggests that there is no need for any such change. 

 

 


