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Furthermore, there are certain types of claims (i.e. pregnancy and 
maternity discrimination and sexual harassment claims) where claimants 
would certainly benefit from this extension due to their circumstances. For 
instance, a potential claimant who has a new born baby to care for and/or 
has to recover from a difficult birth/post-natal depression may not have 
the time or funds to even think about bringing a claim within the existing 3 
month window. By the time they consider themselves able to deal with the 
situation and take appropriate actions, they may be out of time. With 
regards to sexual harassment claims, it often takes individuals who have 
been subjected to such treatment, some time to get to grips with what has 
happened and find the courage to speak up or even think about bringing a 
claim. Employers can sometime take advantage of the situation by taking 
the “wait and see approach” to see if an employee is actually going to do 
anything about it in time.  
 
As such, an extension to the time limit to issue proceedings will allow all 
parties a reasonable opportunity to come to terms with what has happened 
to them,  explore their rights in more depth,  be awarded further time to 
consider and meaningfully engage in settlement negotiations if that is their 
preferred outcome. This will also be in line with the tribunals’ overriding 
objective to save the parties and the tribunal time and costs.  
 
We are of the view that the time limit to issue claims should be extended 
to 6 months.  
 

3.  In types of claim (such as unfair dismissal) where the time limit 
can at present only be extended where it was not “reasonably 
practicable” to bring the complaint in time, should ETs have 
discretion to extend the time limit where they consider it just or 
equitable to do so? 
 

Yes, the “not reasonably practicable test” applied to certain types of claims 
including unfair dismissal is too onerous for claimants to satisfy an ET and 
it gives it no flexibility to exercise its discretion when it considers it just and 
equitable in the circumstances to do so.  
 
ET’s jurisdiction to extend this deadline should be increased to allow for 
greater discretion to be applied in cases that justify it (e.g. claimants with 
mental health issues who have simply not been able to face up to 
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this has a detrimental effect on the effective management of tribunal 
claims.  
 
We would therefore not recommend that ETs be given concurrent 
jurisdiction with the county courts over non-employment related 
discrimination claims.  
 

6.  If ETs are to have concurrent jurisdiction over non-employment 
discrimination claims, should there be a power for judges to 
transfer claims from one jurisdiction to another?  
 
If so, what criteria should be used for deciding whether a case 
should be transferred: 
 

1) From county courts to employment tribunals; and/or 
2) From employment tribunals to county courts? 

 
Should county courts be given the power to refer questions 
relating to discrimination cases to ETs? 
 

In the eventuality that ETs are to have shared jurisdiction over non-
employment related discrimination matters then judges should have 
discretion to transfer claims/ or provide a list of issues to be dealt with by 
another jurisdiction provided that it will not be detrimental to the parties 
bringing the proceedings. This may however be impractical as both 
jurisdictions have completely different processes: 
 

 No legal aid available in ETs; 

 No court fees to issue a claim in ETs; 

 Parties generally bear their own costs at ETs; 

 ET’s powers are limited (e.g. they cannot grant injunctions, they 
cannot make an order for contributions between various 
respondents and they cannot enforce their own judgments) 

 
In light of the above, the above criteria should be used when assessing 
whether a matter should be transferred. In the event that the case cannot 
be transferred, then the civil courts should be entitled to refer questions 
relating to discrimination only to ETs. 

 

7.  If ETs are to have concurrent jurisdiction over non-employment 
discrimination claims, should a triage system be used to allocate 
the claim between the county court and the ET? If so, what form 
should the triage take? 
 

If ETs are to have shared jurisdiction over non-employment discrimination 
claims, it should be actioned as a last resort and only when questions 
cannot be transferred to an ET instead. There should be a triage system 
used to allocate claims taking into consideration each tribunal’s capacity to 
take on the work.  
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10.  Should ETs have jurisdiction to hear a claim by an employee for 
damages for breach of contract where the claim arises during the 
subsistence of the employee’s employment? 
 

Yes, we do not see any justification for limiting ET’s ability to hear breach 
of contract claims to when the employment has terminated.  

11.  Should ETs have jurisdiction to hear a claim for damages for 
breach of contract where the alleged liability arises after 
employment has terminated? 
 

Yes. 

12.  We provisionally propose that the current £25,000 limit on 
employment tribunals’ contractual jurisdiction be increased. Do 
consultees agree? 
 

Yes, it should be increased, particularly as it has not been increased since 
1994.  

13.  What (if any) should the financial limit on employment tribunals’ 
contractual jurisdiction be and why?  

Just as a number of other claims dealt within ETs (i.e. whistle blowing) have 
no cap on the amount of compensation the claimant can recover, we are 
of the view that the financial limit for breach of contract claims should also 
not be subject to any cap. ETs are well practiced in assessing the value of 
claims of several hundred thousand pounds and should be free to do so in 
breach of contract claims.  
 

14.  If the financial limit on ET’s contractual jurisdiction is increased, 
should the same limit apply to counterclaims by the employer as 
to the original breach of contract claim brought by the 
employee?  
 

No. The limit should be assessed on the paying party’s ability to meet the 
reasonable costs of any counterclaims against them.  Claimants have more 
financial constraints than respondents.  

15.  Do consultees agree that the time for an employee’s claim for 
breach of contract under the Extension of Jurisdiction Order 
should remain aligned with the time limit for unfair dismissal 
claims? Should a different time limit apply if tribunals are given 
jurisdiction over claims that arise during the subsistence of an 
employee’s employment?  
 

Yes, it should remain aligned with the time limit for unfair dismissal as it 
would otherwise necessitate two sets of proceedings being issued in the 
same court but at different times (if a claimant is looking at bringing both 
claims). Further, this is likely to result in an increase in legal fees incurred 
in the lead up to the issue of claims, when ultimately, an application will 
eventually be made to the ET for both claims to be joined and dealt with 
together as they arise from the same set of facts. 
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However, as mentioned above, we do feel that the time limit to issue 
discrimination/unfair dismissal claims should be increased to 6 months.  
 

16.  We provisionally propose that ETs’ contractual jurisdiction 
should not be extended to include claims for damages, or sums 
due, relating to personal injuries. Do consultees agree?  
 

Yes, employment judges are not specialists in assessing damages caused by 
personal injury.  We perceive that if the ET’s jurisdiction were extended to 
cover personal injury claims, the increase in the value of work ETs 
undertake would cripple its ability to function.  
 

17.  We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches 
relating to living accommodation should be retained. Do 
consultees agree? 
 

Yes. 

18.  We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches 
relating to intellectual property rights should be retained. Do 
consultees agree? 
 

Yes. 

19.  We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches 
relating to terms imposing obligations of confidence (or 
confidentiality) should be retained. Do consultees agree?  
 

Yes. 

20.  We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches 
relating to terms which are covenants in restraint of trade should 
be retained. Do consultees agree? 
 

Yes. 

21.  We provisionally propose that ETs expressly be given jurisdiction 
to determine breach of contract claims relating to workers, 
where such jurisdiction is currently given to tribunals in respect 
of employees by the Extension of Jurisdiction Order. Do you 
agree?  

Yes, given that workers now enjoy a significant number of statutory rights, 
we see no reason why they should be prevented from issuing breach of 
contract claims in the ET. 
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22.  If ET’s jurisdiction to determine breach of contract claims relating 
to employees is extended in any of the ways we have canvassed 
in consultation questions 10-20 above, should tribunals also have 
jurisdiction in relation to workers? If consultees consider that 
there should be a difference between employment tribunals’ 
contractual jurisdiction in relation to employees and workers, 
please would they provide details.  
 

Yes, ETs should have jurisdiction in relation to workers and deal with any 
breach of contract claims in the same as they would when dealing with an 
employee.  

23.  We provisionally propose that employment tribunals should not 
be given jurisdiction to determine breach of contract disputes 
relating to genuinely self-employed independent contractors. Do 
consultees agree?  
 

Yes, for the same reasons highlighted in page 44 of the consultation paper, 
namely, that self-employed contractors are in business for themselves and 
ultimately are their own bosses.  

24.  We provisionally propose that ETs should continue not to have 
jurisdiction to hear claims originated by employers against 
employees and workers. Do consultees agree? 
 

Yes, to maintain the primary purpose/traditional view of an employment 
tribunal – that it is a people’s court. 

25.  We provisionally propose that employers should continue not to 
be able to counterclaim in ETs against employees and workers 
who have brought purely statutory claims against them. Do 
consultees agree? 
 

Yes. Further, deviating from this will require a substantial change in primary 
legislation at a time where parliamentary spare time is scarce. 

26.  Should ETs have jurisdiction to interpret or construe terms in 
contracts of employment in order to exercise their jurisdiction 
under Part 1 of the ERA 1996? 
 

No, a tribunal should not have jurisdiction to interpret or construe terms 
but should be able to adopt the view of a “reasonable employer” in 
reaching a concluded view under a “Part 1 claim”. 

27.  Should ETs be given power to hear unauthorised deductions from 
wages claims which relate to unquantified sums?  

Yes, as the uncertainty of having to pursue these claims in the civil courts 
is often the reason a claimant does not pursue these legitimate claims and 
acts as a block to justice. 
 

28.  Where an ET finds that one or more of the “excepted deductions” 
listed by section 14(1) to 14(6) of the ERA 1996 applies, should 

Yes it should (save for issues relating to tax), otherwise in a scenario where 
the respondent deducted more than it ought to from the claimant’s wages, 
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the tribunal also have the power to determine whether the 
employer deducted the correct amount of money from an 
employee’s or worker’s wages? 
 

the latter will have no option but to issue alternative secondary 
proceedings in the county court. This is not cost or time effective for all 
parties.  

29.  Should ETs be given the power to apply setting off principles in 
the context of unauthorised deduction claims? If so: 
 

1) Should the jurisdiction to allow a set off be limited to 
liquidated claims (i.e. claims for specific sums of money 
due)? 

2) Should the amount of the set off be limited to 
extinguishing the employee’s claim? 
 

Yes, but it should be limited to liquidated claims only and short of 
extinguishing the employee’s claim.  

30.  We provisionally propose that the ETs should continue not to 
have jurisdiction in relation to employers’ statutory health and 
safety obligations. Do consultees agree? 
 

Yes, ETs may not have the requisite knowledge and experience to deal with 
such claims.  

31.  We provisionally propose that ETs should continue not to have 
jurisdiction over workplace personal injury negligence claims? Do 
consultees agree? 
 

Yes, ETs may not have the requisite knowledge and experience to deal with 
such claims and as expressed in 16 above, the increased workload could 
cripple the ETs’ ability to function.  

32.  We provisionally propose that ETs should retain exclusive 
jurisdiction over Equality Act Discrimination claims which relate 
to references given or requested in respect of employees and 
workers and former employees and workers.  Do consultees 
agree? 
 

Yes, as employment judges are specialists in the field, they should retain 
exclusive jurisdiction.  

33.  Do consultees consider that ETs should have any jurisdiction over 
common law claims (whether in tort or contract) which relate to 
references given or requested in respect of employees and 
workers (and former employees and workers)? 
 

No. This can be dealt with appropriately in the county courts in the normal 
way. ETs are currently overburdened with claims and we have experienced 
a substantial delay in matters being dealt with swiftly and so extending the 
ETs jurisdiction for matters beyond discrimination may result in further 
backlog.  
 










