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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

Our Employment Law and Equalities Law sub-committees welcome the opportunity to consider and 

respond to the Law Commission consultation: Employment Law Hearing Structures. The sub-committees 

have the following comments to put forward for consideration. 

 

General comments 

This consultation response has been prepared with input from solicitors working in the employment 

tribunals in Scotland representing both claimants and respondents, and also with experience of claims in 

English and Welsh employment tribunals and relating to employment and discrimination in the sheriff 

courts, the Scottish equivalent of the county courts. 

While it is recognised that the consultation is only concerned with arrangements in England and Wales, it 

has been considered relevant for this response to be provided for two main reasons. First, a significant 

number of Scottish solicitors represent clients in employment tribunals in England and Wales, and thus are 

directly affected by how claims are handled there. Secondly, although Scottish tribunals have power to 

regulate some aspects of their own procedure differently from English and Welsh tribunals, and would not 

be bound by changes following from this consultation, it is generally recognised to be of benefit to both 

tribunal practitioners and potential parties for there to be simplicity and consistency across both systems 

where realistically possible. 
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Chapter 2: The exclusive jurisdiction of employment tribunals  

Question 1. We provisionally propose that employment tribunals’ exclusive 

jurisdiction over certain types of statutory employment claims should remain. Do 

consultees agree? 

Yes. 

Question 2. Should there be any extension of the primary time limit for making a 

complaint to employment tribunals, either generally or in specific types of case? If 

so, should the amended time limit be six months or some other period?   

Yes.  

The introduction of the Early Conciliation process has already had the consequence of extending the three-

month limit in practice, meaning that in each case the deadline by which a claimant must present their 

claim is slightly different. Simplicity and certainty would be valued in this area.  

Also, it can take significant time to deal with issues in the workplace, and there can be confusion around 

time limits, for example when an internal appeal is being pursued. There is a need to balance the desire for 

quick resolution and certainty of outcome with the requirement for adequate time to be available to resolve 

matters directly. Given these factors, a firm six-month time limit for all cases would be best, to include (i.e. 

not be extended by) any Early Conciliation process. 

Question 3. In types of claim (such as unfair dismissal) where the time limit can at 

present only be extended where it was “not reasonably practicable” to bring the 

complaint in time, should employment tribunals have discretion to extend the time 

limit where they consider it just and equitable to do so? 

The need to apply two different tests in relation to late claims appears to be unnecessary and could be 

streamlined into a single test for all claims, whether that be one of those as they currently exist or a newly 

worded alternative. This matter should be considered in the context of our response to Question 2 above – 

allowing more time for claims may justify a stricter test for extension of time beyond the resulting deadline. 
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Chapter 3: Restrictions on the jurisdiction of employment tribunals - 
discrimination  

Question 4. We provisionally propose that the county court should retain 

jurisdiction to hear non-employment discrimination claims. Do consultees agree? 

No.  

Such claims would currently be heard by the sheriff courts in Scotland. Those courts, like the county 

courts, handle fewer claims involving application of the Equality Act 2010 than employment tribunals. 

Depth of experience and the way in which cases are managed may vary from one court to another, to a 

greater extent than would be the case within the employment tribunal structure, where discrimination 

claims can be managed in a way more conducive to their nature. We therefore consider that employment 

tribunals be given exclusive jurisdiction to hear non-employment discrimination claims. Employment 

tribunal judges are already familiar with the key legal concepts and tests. The absence of fees would be 

likely to result in fewer deserving claimants being deterred. Legal aid availability would, however, need to 

be considered. Different tests apply for legal assistance in the employment tribunals and in the sheriff 

court. Any concerns about access to justice would require to be remedied by amendment of the legal aid 

regulations. 

Question 5. Should employment tribunals be given concurrent jurisdiction over 

non-employment discrimination claims?  

We refer to our response to Question 4 above. We believe that non-employment discrimination claims 

would be best heard exclusively by the employment tribunals. 
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Consultation Question 6. If employment tribunals are to have concurrent 

jurisdiction over non-employment discrimination claims, should there be power for 

judges to transfer claims from one jurisdiction to the other? If so, what criteria 

should be used for deciding whether a case should be transferred?  

(1) from county courts to employment tribunals; and/or  

(2) from employment tribunals to county courts?  

Should county courts be given the power to refer questions relating to 

discrimination cases to employment tribunals? 

We refer to our response to Question 4 above. We believe that non-employment discrimination claims 

would be best heard exclusively by the employment tribunals. 

Question 7. If employment tribunals are to have concurrent jurisdiction over non-

employment discrimination claims, should a triage system be used to allocate the 

claim as between the county court or the employment tribunal? If so, what form 

should this triage take?  

We refer to our response to Question 4 above. We believe that non-employment discrimination claims 

would be best heard exclusively by the employment tribunals. 

Consultation Question 8. Do consultees consider that employment judges should 

be deployed to sit in the county court to hear non-employment discrimination 

claims?  

We refer to our response to Question 4 above. We believe that non-employment discrimination claims 

would be best heard exclusively by the employment tribunals. 

Question 9. If consultees consider that employment judges should be deployed to 

sit in the county court, should there be provision for them to sit with one or more 

assessors where appropriate?  

We refer to our response to Question 4 above. We believe that non-employment discrimination claims 

would be best heard exclusively by the employment tribunals. 
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Chapter 4: Other restrictions on the jurisdiction of employment tribunals 

Question 10. Should employment tribunals have jurisdiction to hear a claim by an 

employee for damages for breach of contract where the claim arises during the 

subsistence of the employee’s employment?  

Yes.  

It appears artificial to separate contract claims depending on whether they arise before or after termination. 

Employment tribunal judges already have the expertise to determine such claims. Consideration may have 

to be given to whether such claims should be restricted, for example to avoid undermining principles 

relating to constructive unfair dismissal, to exclude personal injury claims (see Question 16 below) or to 

deal only with pecuniary claims. 

Question 11. Should employment tribunals have jurisdiction to hear a claim for 

damages for breach of contract where the alleged liability arises after employment 

has terminated?  

Yes. 

Question 12. We provisionally propose that the current £25,000 limit on employment 

tribunals’ contractual jurisdiction should be increased. Do consultees agree?  

Yes. 

Question 13. What (if any) should the financial limit on employment tribunals’ 

contractual jurisdiction be, and why?  

There should be no limit. Employment tribunals already determine high value claims in relation to other 

matters such as discrimination and whistleblowing. 
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Question 14. If the financial limit on employment tribunals’ contractual jurisdiction 

is increased, should the same limit apply to counterclaims by the employer as to the 

original breach of contract claim brought by the employee?  

Yes. There should be no limit. 

Question 15. Do consultees agree that the time limit for an employee’s claim for 

breach of contract under the Extension of Jurisdiction Order 1994 should remain 

aligned with the time limit for unfair dismissal claims? Should a different time limit 

apply if tribunals are given jurisdiction over claims that arise during the subsistence 

of an employee’s employment?  

Yes, for the reasons stated in response to Question 2 above, namely simplicity and consistency. This 

would include claims arising during the contract as well as on its termination. 

Question 16. We provisionally propose that employment tribunals’ contractual 

jurisdiction should not be extended to include claims for damages, or sums due, 

relating to personal injuries. Do consultees agree?  

Yes, with the exception of personal injury claims founded on unlawful discrimination which already fall 

within the jurisdiction of employment tribunals. 

Question 17. We provisionally propose that the prohibition against employment 

tribunals hearing claims for contractual breaches relating to living accommodation 

should be retained. Do consultees agree?  

Yes. 

Question 18. We provisionally propose that the prohibition against employment 

tribunals hearing breach of contract claims relating to intellectual property rights 

should be retained. Do consultees agree?  

Yes. 
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Question 19. We provisionally propose that the prohibition against employment 

tribunals hearing claims relating to terms imposing obligations of confidence (or 

confidentiality) should be retained. Do consultees agree?  

Yes.  

Question 20. We provisionally propose that the prohibition against employment 

tribunals hearing claims relating to terms which are covenants in restraint of trade 

should be retained. Do consultees agree?  

Yes.  

Question 21. We provisionally propose that employment tribunals expressly be 

given jurisdiction to determine breach of contract claims relating to workers, where 

such jurisdiction is currently given to tribunals in respect of employees by the 

Extension or Jurisdiction Order. Do consultees agree?  

Yes. There is a large degree of similarity to claims by employees. 

Question 22. If employment tribunals’ jurisdiction to determine breach of contract 

claims relating to employees is extended in any of the ways we have canvassed in 

consultation questions 10 to 20, should tribunals also have such jurisdiction in 

relation to workers? If consultees consider that there should be any differences 

between employment tribunals’ contractual jurisdiction in relation to employees and 

workers, please would they provide details.  

Yes. Again, this would provide simplicity and consistency. 

Question 23. We provisionally propose that employment tribunals should not be 

given jurisdiction to determine breach of contract disputes relating to genuinely 

self-employed independent contractors. Do consultees agree? 

Yes. Such claims would potentially be too remote from the core functions of employment tribunals. 
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Question 24. We provisionally propose that employment tribunals should continue 

not to have jurisdiction to hear claims originated by employers against employees 

and workers. Do consultees agree?  

Yes.  

Such claims appear to run counter to the primary functions of employment tribunals. 

Question 25. We provisionally propose that employers should continue not to be 

able to counterclaim in employment tribunals against employees and workers who 

have brought purely statutory claims against them. Do consultees agree?  

Yes.  

Any such remedy should continue to be provided in the civil courts only. 

Question 26. Should employment tribunals have jurisdiction to interpret or construe 

terms in contracts of employment in order to exercise their jurisdiction under Part I 

of the ERA 1996?  

Yes.  

They are adequately equipped to do so, and this would prevent claimants being given only a partial remedy 

in such cases. Employment tribunals may, of course, consider themselves unable to interpret certain terms 

in some cases, but they should be given the power to do so where they consider there is sufficient 

evidence. 

Question 27. Should employment tribunals be given the power to hear unauthorised 

deductions from wages claims which relate to unquantified sums?  

In principle yes, although such a remedy may be provided alternatively by the extension of jurisdiction to 

allow contract claims existing during employment, as considered at Question 10, above. 
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Question 28. Where an employment tribunal finds that one or more of the “excepted 

deductions” listed by section 14(1) to 14(6) of the Employment Rights Act 1996 

applies, should the tribunal also have the power to determine whether the employer 

deducted the correct amount of money from an employee’s or worker’s wages?  

Yes.  

This would provide a more adequate remedy where the evidence allows such a finding to be made. 

Question 29. Should employment tribunals be given the power to apply setting off 

principles in the context of unauthorised deductions claims? If so:  

(1) should the jurisdiction to allow a set off be limited to liquidated claims (ie claims 

for specific sums of money due)?  

(2) should the amount of the set off be limited to extinguishing the employee’s 

claim?  

Yes to all.  

Setting off should be permitted, but only for liquidated claims and up to the amount of the claim itself. 

Question 30. We provisionally propose that employment tribunals should continue 

not to have jurisdiction in relation to employers’ statutory health and safety 

obligations. Do consultees agree?  

Yes.  

This is too far outside the core remit of employment tribunals. 

Question 31. We provisionally propose that employment tribunals should continue 

not to have jurisdiction over workplace personal injury negligence claims. Do 

consultees agree?  

Yes. 

This is too far outside the core remit of employment tribunals. 
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Question 32. We provisionally propose that employment tribunals should retain 

exclusive jurisdiction over Equality Act discrimination claims which relate to 

references given or requested in respect of employees and workers and former 

employees and workers. Do consultees agree?  

Yes. 

We refer to our response to Question 4 above. We believe that discrimination claims would be best heard 

exclusively by the employment tribunals. 

Question 33. Do consultees consider that employment tribunals should have any 

jurisdiction over common law claims (whether in tort or contract) which relate to 

references given or requested in respect of employees and workers (and former 

employees and workers)?  

Yes. 

Employment tribunals should be given the power to make a finding that a breach of contract or duty (in tort, 

or delict in Scotland) has occurred and to award damages in such cases. 

 

Chapter 5: Concurrent jurisdiction  

Question 34. Should employment tribunals and civil courts retain concurrent 

jurisdiction over equal pay claims?  

Yes.  

There is no compelling case for change. 

Question 35. Should the time limit for bringing an equal pay claim in employment 

tribunals be extended so that it achieves parity with the time limit for bringing a 

claim in the civil courts?  

No.  

The civil court option saves a small proportion of otherwise out of time equal pay claims which it is 

reasonable to expect will, with a minimum of procedural activity, be transferred to the employment tribunal. 
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Question 36. What other practical changes, if any, are desirable to improve the 

operation of employment tribunals’ and civil courts’ concurrent equal pay 

jurisdiction?  

A civil court may decide to refer a question to the employment tribunal under section 128(2)(b) of the 

Equality Act 2010. The court has the option to stay or sist the proceedings in the meantime. That provision 

should be replaced with one which by default transfers the whole claim to the employment tribunal and 

brings the proceedings in the civil court to an end with no expenses awarded to or by either party, which 

presumption may be rebutted on cause shown. Otherwise, at the end of the employment tribunal 

procedure (which it is presumed will definitively resolve the question about whether or not the equality 

clause is engaged and thereafter, if appropriate, issue a judgment dealing with remedy) parties face 

incurring unnecessary additional expenses – potentially facing a contentious question of liability for those 

expenses – in order to bring the litigation to an end. 

Question 37. Should the current allocation of jurisdictions across employment 

tribunals and the civil courts regarding the non-discrimination rule applying to 

occupational pension schemes remain unchanged?  

Yes.   

There is no compelling case for change, as the allocation of jurisdictions is currently managed in a sensible 

way. 

Question 38. The present demarcation of employment tribunals’ and civil courts’ 

jurisdictions over the TUPE Regulations 2006 should not be changed. Do 

consultees agree?  

Yes. 

Question 39. The present demarcation of employment tribunals’, civil courts’ and 

criminal courts’ jurisdictions over the Working Time Regulations should not be 

changed. Do consultees agree?  

Yes. 
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Question 40. Do consultees agree that the present demarcation of employment 

tribunals’, civil courts’ and criminal courts’ jurisdictions over the NMW should not 

be changed?  

Yes. 

Question 41. We provisionally propose that the present demarcation of employment 

tribunals’ and civil courts’ jurisdictions over the Blacklists Regulations should not 

be changed. Do consultees agree? 

Yes. 

Question 42. Should the £65,300 cap applying to employment tribunal claims 

brought under the Blacklists Regulations be increased so that it is the same as the 

cap on compensatory awards for ordinary unfair dismissal claims, as amended from 

time to time? Are consultees aware of any cases affected by the £65,300 cap on 

compensation which have had to be brought in the civil courts?  

Yes. We are not aware of such claims being taken to the civil courts as a result of the cap’s existence. 

Question 43. Should members of trades or professions who are aggrieved by the 

decisions of their qualifications bodies be able to challenge such decisions on 

public law grounds in the High Court and separately be able to claim unlawful 

discrimination in the employment tribunal? If not, please would consultees explain 

why and what changes they would make.  

Yes. It would seem logical to provide the option to bring such types of discrimination claim together with 

employment-based claims. 

Question 44. Should any other changes be made to the jurisdiction of employment 

tribunals or of the civil courts in respect of alleged discrimination by qualifications 

bodies?  

No. 

 



 

 Page 14 

Question 45. Should a police officer who is aggrieved by the decision of a police 

misconduct panel be able to challenge that decision by way of statutory appeal to 

the Police Appeals Tribunal and separately to complain that the decision is 

discriminatory in an employment tribunal? If consultees take the view that the 

answer is “no”, what changes do they suggest?  

Yes. As noted in our response to Question 43, above, it would seem logical to provide the option to bring 

such types of discrimination claim together with employment-based claims. 

 

Chapter 6: Restrictions on orders which may be made in employment 
tribunals  

Question 46. Our provisional view is that employment tribunals should not be given 

the power to grant injunctions. Do consultees agree?  

Yes.  

Question 47. Should employment tribunals have the power to apportion liability 

between co-respondents in discrimination cases, so that each is separately liable to 

the claimant for part of the compensation? If so, on what basis should tribunals 

apportion liability?  

Yes.  

They should be able to apportion liability between respondents on either an individual or a joint and several 

basis, depending on the circumstances of the case. 

Question 48. We provisionally propose that employment tribunals should be given 

the power to make orders for contribution between respondents in appropriate 

circumstances and subject to appropriate criteria. Do consultees agree? If so, we 

welcome consultees’ views as to appropriate circumstances and criteria.  

Yes.  

This should be possible on a just and equitable basis. Criteria might include the ability of each party to pay 

and the relationship between them. 
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Question 49. If respondents are given the right to claim contribution from one 

another in employment tribunals, do consultees consider that this right should 

precisely mirror the position in common law claims brought in the civil courts, or be 

modified to suit the employment context? If the latter, we would be grateful to hear 

consultees’ views on appropriate modifications. 

The approach should be consistent with civil court principles. 

Question 50. Should employments tribunals be given the jurisdiction to enforce 

their own orders for the payment of money? If so, what powers should be available 

to employment tribunals and what would be the advantages of giving those powers 

to tribunals instead of leaving enforcement to the civil courts?  

Yes.  

We are supportive of the proposals issued by the UK government on 18 December 2018 for additional 

enforcement powers to be given to employment tribunals by way of legislation.1 

 

Chapter 7: The Employment Appeal Tribunal’s jurisdiction  

Question 51. Should the EAT be given appellate jurisdiction over the CAC’s 

decisions in respect of trade union recognition and derecognition disputes? If such 

an appellate jurisdiction were created, do consultees agree that it should be limited 

to appeals on questions of law?  

Yes to both questions. 

Question 52. We provisionally propose that there is no need to alter or remove the 

EAT’s current jurisdiction to hear original applications in certain limited areas. Do 

consultees agree?  

Yes. 

 

 

1 HM Government, Good Work Plan, Cm 9755 (December 2018) 






