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PREFACE 
 
1. The Law Society (‘the Society’) is the professional body for solicitors in England 

and Wales, representing over 170,000 registered legal practitioners. The Society 
represents the profession to parliament, government and regulatory bodies and 
has a public interest in the reform of the law. 

 

CHAPTER 2: THE EXCLUSIVE JURISDICTION OF 
EMPLOYMENT TRIBUNALS  
 
Consultation Question 1. We provisionally propose that employment tribunals’ 
exclusive jurisdiction over certain types of statutory employment claims should 
remain. Do consultees agree?  
 
2. We agree with the proposition.  Since its inception in the 1970s1 the employment 

tribunals have been the sole arbiter of employment law matters such as unfair 
dismissal, employment discrimination, unlawful deduction and redundancy rights. 
They have developed an extensive body of expertise in this area. Employment 
tribunal judgments are promulgated by specialist employment law judges, and 
command the respect of all litigants, especially as they often provide practical 
guidance to both employers and employees.  

 
3. Employment tribunal claims rarely involve a straightforward contractual or 

monetary claim but the determination of legal issues which require an application 
of legislation, case law and employment law practice. We cannot see the benefit in 
the County Court or High Court having any concurrent jurisdiction over any areas 
of law that are currently within the Employment tribunal’s jurisdiction.  

 
Consultation Question 2. Should there be any extension of the primary time 
limit for making a complaint to employment tribunals, either generally or in 
specific types of case? If so, should the amended time limit be six months or 
some other period?  
 
4. The time limit for bringing claims in the sole jurisdiction of the employment Tribunal 

should be extended to six months. This may help to resolve the time issues that 
are common.  

 
5. Before a claim may be brought in an employment tribunal, it must first be referred 

to the ACAS Early Conciliation.  The effect of this is that the primary time limit is 
paused, and the time limit is extended by the period of conciliation.  Time for 
conciliation may be extended by up to two months - or five month, where the 
primary limitation period is 3 months and 8 months where the primary limitation is 
6 months. We are not aware that where claims have a longer limitation period that 
this causes parties difficulties in respect of case preparation and defence.   

 
6. Most claims within the employment Tribunal’s jurisdiction have to be filed within 

three months (less one day) of the last act or omission. Other claims such as 
redundancy claims and equal pay claims have a limitation period of 6 months. 
Equal pay claims may be brought within six months of the date of termination or 

                                                 
1 Initially as Industrial Tribunals. 



 

 

 

date of transfer to another employer, with claimants seeking back pay for the 
previous 6 years. It should be noted that both equal pay claims and breach of 
contract claims may also be brought in the County Court or High Court within 6 
years of a contract terminating/transferring. Some claims can go back for a number 
of years where there are a series of continuing acts.  

 
7. The different limitation periods often cause confusion especially where parties are 

not legally represented. Genuine mistakes around limitation can result in 
individuals being barred from seeking justice in their case. This is particularly 
relevant to unrepresented claimants who may be involved in long internal 
grievance and disciplinary procedures, and, because, they are not entitled to or 
cannot afford legal assistance, find that they miss short2 employment tribunal 

limitation deadlines. Individuals may find out too late that some claims relating to 
the same incidents may be in time, and others out of time3.   

 
8. Employment tribunals are entitled to exercise their discretion in respect of certain 

cases, where for example they find that it was not reasonably practicable to present 
the claim in time, or there are ‘just and equitable’ reasons. However, such matters 
have to be tested in preliminary hearings, which cause further delays to the parties 
and additional listing burdens for employment tribunals and expense for the 
parties.  The employment tribunals cannot also be expected to use these 
mechanisms as a matter course where limitation periods are short.  

 
Consultation Question 3. In types of claim (such as unfair dismissal) where 
the time limit can at present only be extended where it was “not reasonably 
practicable” to bring the complaint in time, should employment tribunals have 
discretion to extend the time limit where they consider it just and equitable to 
do so? 
 
9. The Law Society agrees with this proposition. A single test will ensure better clarity, 

and the ‘just and equitable’ test is a fairer measure and considers the position of 
both parties.  

 
10. There are currently two different tests, and in cases with different claims, e.g. unfair 

dismissal and discrimination, both tests for an extension of time would apply. There 
can then be a situation where the claims relying on the just and equitable test 
succeeds but the claims relying on the reasonably practicable test are deemed to 
be out of time. This can be the case even where the facts of the matters are 
identical, and the respondent is not prejudiced by the claims going ahead. These 

                                                 
2 Limitation periods in the Employment Tribunals are much shorter than limitation periods in other jurisdictions, where 

limitations are at least a year to six years.  

 
3 The 2016 Parliamentary Justice Select Committee - Courts and Tribunal Fees Report, at paragraph 79, that 

advocates in its conclusions for longer limitation periods: “further special consideration should be given to the position 
of women alleging maternity or pregnancy discrimination, for whom, at the least, the time limit of three months for 
bringing a claim should be reviewed”.  
The House of Commons Women and Equalities Report into Pregnancy and Discrimination published in August 2016[1] 
at paragraphs 141 – 143 which states that: “there is clear evidence of a need to extend the limit for new and expectant 
mothers. We therefore endorse the Justice Committee’s recommendation that the Government review the three-month 
time limit for bringing a claim in maternity and pregnancy discrimination cases. We suggest that six months would be 
a more suitable time limit”. 

 



 

 

 

tests are carried out without considering the underlying merits of a case, and that 
can also be inherently unfair.  

 
11. There is currently a very large body of authority on whether or not it was reasonably 

practicable to bring a claim in time. Where a claim does not meet the requirements 
of the test, their only remedy, where they are legally represented (and assuming it 
is their representative’s fault) is a claim against their representative. These are not 
always pursued due to the additional expense.  If it is the claimant’s mistake then 
their claim is time barred, and they cannot seek a remedy from their employer.  

 
12. The administrative burden on the employment tribunal in trying these preliminary 

matters, is time consuming and an additional cost to the parties and can be avoided 
if there was a single test.  

 
CHAPTER 3: RESTRICTIONS ON THE JURISDICTION OF 
EMPLOYMENT TRIBUNALS – DISCRIMINATION 
 
Consultation Question 4. We provisionally propose that the county court 
should retain jurisdiction to hear nonemployment discrimination claims. Do 
consultees agree?  
 
13. Employment tribunal judges are well placed to hear all discrimination claims given 

their expertise in discrimination law. While it is true that the substance of 
discrimination law straddles both inside and outside the work place the only 
difference is the context which the incident arises. Employment tribunal judges 
have good experience of applying discrimination law, and that expertise could be 
used for non-work related disputes.  

 
Consultation Question 5. Should employment tribunals be given concurrent 
jurisdiction over non-employment discrimination claims?  
 
14. No. Different procedural rules apply in the two jurisdictions, and the differences in 

the costs regimes cannot be reconciled. There would be a risk that one of the 
parties would be at a distinct disadvantage if concurrent jurisdiction is applied more 
widely than the existing areas of shared jurisdiction. Furthermore, it is not clear 
whether there would be consistency in how findings of fact are made4. 

 
Consultation Question 6. If employment tribunals are to have concurrent 
jurisdiction over non-employment discrimination claims, should there be 
power for judges to transfer claims from one jurisdiction to the other? 
 
15. Yes, perhaps once the relevant judge has considered representations by both 

parties at a directions hearing.  

 
 If so, what criteria should be used for deciding whether a case should be 
transferred: (1) from county courts to employment tribunals; and/or (2) from 
employment tribunals to county courts?  
 

                                                 
4 i.e. a panel of three in employment tribunal in comparison to a single judge in, at least some of, the court cases. 



 

 

 

16. The criteria that we think should be used for deciding whether a case should be 
transferred include: 

• the complexity of the legal issues;  

• whether other alternatives (e.g. deploying an employment judge in the court) 
have been considered already;  

• whether a transfer would be in compliance with the overriding objective, in 
particular whether both parties would continue to be on an equal footing,  

• whether the transfer is simply being requested for tactical reasons5; and 

• when the case can be listed by considering listing updates from the relevant 
employment tribunal regional office to avoid undue delay. 
 

Should county courts be given the power to refer questions relating to 
discrimination cases to employment tribunals? 
 
17. It may not be easy to refer purely legal questions to employment tribunals without 

allowing them to consider the evidence and make findings of fact at either a 
preliminary or a full hearing. However, the employment tribunal can refer to case 
law decided on similar facts and/or guidance to assist the county court Judge in 
determining the issues. 

 
Consultation Question 7. If employment tribunals are to have concurrent 
jurisdiction over non-employment discrimination claims, should a triage 
system be used to allocate the claim as between the county court or the 
employment tribunal? If so, what form should this triage take?  
 
18. There is a risk that such a triage system may not sufficiently consider the 

representations of the parties. Any triage system would need to ensure that cases 
are reviewed in detail in order to determine the most appropriate route. As there is 
currently a lack of judicial resources it is unlikely that the courts would have the 
capacity to assist with such an exercise. There would also be a risk that the 
decision made could be litigated, further complicating the process for the parties. 

 
Consultation Question 8. Do consultees consider that employment judges 
should be deployed to sit in the county court to hear non-employment 
discrimination claims?  
 
19. Yes, subject to the regional employment tribunals’ judicial resources. This is a 

better approach than giving exclusive or concurrent jurisdiction to employment 
tribunals.  

 
Consultation Question 9. If consultees consider that employment judges 
should be deployed to sit in the county court, should there be provision for 
them to sit with one or more assessors where appropriate? 
 
20. Yes. This is consistent with sitting with lay members in the employment tribunal.  

 

 

                                                 
5 e.g. due to different costs regime. 



 

 

 

CHAPTER 4: OTHER RESTRICTIONS ON THE JURISDICTION 
OF EMPLOYMENT TRIBUNALS  
 
Consultation Question 10. Should employment tribunals have jurisdiction to 
hear a claim by an employee for damages for breach of contract where the 
claim arises during the subsistence of the employee’s employment?  
 
21. Yes. An employee’s claim for breach of contract is often connected to other 

statutory employment claims. The employee will be restricted and unable to bring 
that claim in the employment tribunal if the threshold is above £25,000. This will 
result in the employee having to bring their claims in two jurisdictions and 
separate Judges hearing the same set of facts in order to determine the issues. 
This is a duplication of time, resources and frustration for the employee.   

 
22. As the employment eribunal can adjudicate deduction from wages claims arising 

during employment it makes sense for breach of contract claims arising during 
employment to be judged in the employment tribunals. If this were to happen the 
claimant would be relieved of costs risks in respect of a money claim, which might 
well be of relatively low value. 

 
Consultation Question 11. Should employment tribunals have jurisdiction to 
hear a claim for damages for breach of contract where the alleged liability 
arises after employment has terminated?  
 
23. Yes, provided there is sufficient connection with employment. This would ensure 

that the claimant is treated the same in respect of the forum for claims arising 
from the employment relationship. 

 
Consultation Question 12. We provisionally propose that the current £25,000 
limit on employment tribunals’ contractual jurisdiction should be increased. Do 
consultees agree?  
 
24. Yes. The £25,000 limit is arbitrary and outdated by reference to inflation and 

market value since it was introduced in 1993.   

 
Consultation Question 13. What (if any) should the financial limit on 
employment tribunals’ contractual jurisdiction be, and why?  
 
25. We do not believe there should be one. There is already no limit on discrimination 

claims that are brought in the employment tribunals but this involves an 
assessment Contractual claims can be quantified once findings of facts have 
been decided but can be complicated if it involves detailed calculation of share 
rights or substantial commission and leads to high financial awards. These types 
of lucrative claims may not be suitable for a no-costs environment. A cap may 
therefore be an option for these type of cases. 

 
 
 
 



 

 

 

Consultation Question 14. If the financial limit on employment tribunals’ 
contractual jurisdiction is increased, should the same limit apply to 
counterclaims by the employer as to the original breach of contract claim 
brought by the employee?  
 
26. Yes. The parties should be treated equally to ensure fairness/equality. 

 
Consultation Question 15. Do consultees agree that the time limit for an 
employee’s claim for breach of contract under the Extension of Jurisdiction 
Order 1994 should remain aligned with the time limit for unfair dismissal 
claims? Should a different time limit apply if tribunals are given jurisdiction 
over claims that arise during the subsistence of an employee’s employment? 
 
27. Yes, for simplicity and consistency. The time limit for contract claims should align 

with the time limit for unfair dismissal claims, given the similarity of such claims 
which usually arises from the same circumstances. 

 
Consultation Question 16. We provisionally propose that employment 
tribunals’ contractual jurisdiction should not be extended to include claims for 
damages, or sums due, relating to personal injuries. Do consultees agree?  
 
28. Yes - on the basis of the courts' experience and the relevance of costs to the 

insurance which often applies to such claims. 

 
Consultation Question 17. We provisionally propose that the prohibition 
against employment tribunals hearing claims for contractual breaches relating 
to living accommodation should be retained. Do consultees agree?  
 
29. Yes. These are civil matters. It is the specialist civil courts that have experience of 

these matters. 

 
Consultation Question 18. We provisionally propose that the prohibition 
against employment tribunals hearing breach of contract claims relating to 
intellectual property rights should be retained. Do consultees agree?  
 
30. Yes. 

 
Consultation Question 19. We provisionally propose that the prohibition 
against employment tribunals hearing claims relating to terms imposing 
obligations of confidence (or confidentiality) should be retained. Do consultees 
agree?  
 
31. Yes. 

 
 
 
 



 

 

 

Consultation Question 20. We provisionally propose that the prohibition 
against employment tribunals hearing claims relating to terms which are 
covenants in restraint of trade should be retained. Do consultees agree?  
 
32. Yes. 

 
Consultation Question 21. We provisionally propose that employment 
tribunals expressly be given jurisdiction to determine breach of contract claims 
relating to workers, where such jurisdiction is currently given to tribunals in 
respect of employees by the Extension or Jurisdiction Order. Do consultees 
agree? 
 
33. Yes. Workers can bring discrimination and wages claims in the employment 

tribunals, thus contract claims are likewise capable of being given a proper 
hearing. 

 
Consultation Question 22. If employment tribunals’ jurisdiction to determine 
breach of contract claims relating to employees is extended in any of the ways 
we have canvassed in consultation questions 10 to 20, should tribunals also 
have such jurisdiction in relation to workers? If consultees consider that there 
should be any differences between employment tribunals’ contractual 
jurisdiction in relation to employees and workers, please would they provide 
details.  
 
34. Yes, especially given the status issues which may arise as between workers and 

employees.  Other workers claims are brought in the employment tribunals, so 
this would allow a consistent approach. 

 
Consultation Question 23. We provisionally propose that employment 
tribunals should not be given jurisdiction to determine breach of contract 
disputes relating to genuinely self-employed independent contractors. Do 
consultees agree? 
 
35. Yes. It is worth considering whether compensation in breach of contract disputes 

is linked to the unfair dismissal compensation cap, especially the way it is 
increased annually. 

 
Consultation Question 24. We provisionally propose that employment 
tribunals should continue not to have jurisdiction to hear claims originated by 
employers against employees and workers. Do consultees agree?  
 
36. Yes. This would fundamentally change the role of employment tribunals and risk 

vexatious/abusive claims. 

 
 
 
 
 



 

 

 

Consultation Question 25. We provisionally propose that employers should 
continue not to be able to counterclaim in employment tribunals against 
employees and workers who have brought purely statutory claims against 
them. Do consultees agree?  
 
37. Yes. This will ensure simplicity, consistency and reduce the risk of 

tactical/vexatious counterclaims that could arise in respect of the same type of 
juridical claim. 

 
Consultation Question 26. Should employment tribunals have jurisdiction to 
interpret or construe terms in contracts of employment in order to exercise 
their jurisdiction under Part I of the ERA 1996?  
 
38. Yes, especially now the jurisprudence says Employment Tribunals can construe 

contracts in wages claims. 

 
Consultation Question 27. Should employment tribunals be given the power to 
hear unauthorised deductions from wages claims which relate to unquantified 
sums?  
 
39. Wages claims should be for specific amounts or breach of contract claims for 

unspecified amounts. 

 
Consultation Question 28. Where an employment tribunal finds that one or 
more of the “excepted deductions” listed by section 14(1) to 14(6) of the 
Employment Rights Act 1996 applies, should the tribunal also have the power 
to determine whether the employer deducted the correct amount of money 
from an employee’s or worker’s wages? 
 
40. Yes. This is a matter the employment tribunal is well placed to deal with and 

would ensure speedy and just recovery. 

 
Consultation Question 29. Should employment tribunals be given the power to 
apply setting off principles in the context of unauthorised deductions claims? If 
so: (1) should the jurisdiction to allow a set off be limited to liquidated claims 
(ie claims for specific sums of money due)? (2) should the amount of the set 
off be limited to extinguishing the employee’s claim?  
 
41. No as this would effectively allow a counter claim from an employer. 

 
Consultation Question 30. We provisionally propose that employment 
tribunals should continue not to have jurisdiction in relation to employers’ 
statutory health and safety obligations. Do consultees agree?  
 
42. Yes. This is not the employment tribunal’s specialism and the variety of claims 

means they should be dealt with as now. 

 



 

 

 

Consultation Question 31. We provisionally propose that employment 
tribunals should continue not to have jurisdiction over workplace personal 
injury negligence claims. Do consultees agree? 
 
43. Yes, for the same reasons as for personal injury claims. 

 
Consultation Question 32. We provisionally propose that employment 
tribunals should retain exclusive jurisdiction over Equality Act discrimination 
claims which relate to references given or requested in 24 respect of 
employees and workers and former employees and workers. Do consultees 
agree?  
 
44. Yes. These are primarily equality related claims where the employment tribunal 

has the relevant expertise and the complaint may relate to other employment 
issues.  

 
Consultation Question 33. Do consultees consider that employment tribunals 
should have any jurisdiction over common law claims (whether in tort or 
contract) which relate to references given or requested in respect of 
employees and workers (and former employees and workers)? 
 
45. No, for same reasons as covenants. 

 
 

CHAPTER 5: CONCURRENT JURISDICTION  
 
Consultation Question 34. Should employment tribunals and civil courts retain 
concurrent jurisdiction over equal pay claims?  
 
46. The concurrent jurisdiction over equal pay claims should be retained while the 

limitation periods remain more advantageous to claimants in the civil courts.  It 
should be noted that employment tribunals are the specialist forum for determining 
some types of equal pay claims, thus the process to transfer claims or ask 
questions of the employment tribunal where claims are issued in the civil courts 
should be made clearer.   

 
Consultation Question 35. Should the time limit for bringing an equal pay 
claim in employment tribunals be extended so that it achieves parity with the 
time limit for bringing a claim in the civil courts?  
 
47. Yes. Extending the time limit for equal pay claims brought in the employment 

tribunal would allow more claimants to bring claims within the tribunal’s jurisdiction. 
This would ensure that the forum is chosen as necessary6 as opposed to reasons 
of limitation.    

 
48. We would not advocate tribunals being given exclusive jurisdiction for equal pay 

claims. The two concurrent jurisdictions ensure that there is no disadvantage, save 
for upfront costs and costs are recoverable more easily in the civil courts, in any 

                                                 
6 i.e. complex pension issues. 



 

 

 

event. Instead, we suggest that the process for transfer of a civil court equal pay 
case be made less opaque, and court Judges be reminded of the ability to make 
the transfer for application of the equal value procedure and of employment tribunal 
Judges to be transferred to the civil courts to hear the equal pay claims given the 
specialism involved in these cases.  

 
49. If the time limit in the employment tribunal is extended to be the same as the 

County Court, you may no longer need the concurrent jurisdiction in the County 
Court. 

 
Consultation Question 36. What other practical changes, if any, are desirable 
to improve the operation of employment tribunals’ and civil courts’ concurrent 
equal pay jurisdiction? 
 
50. ACAS should be informed of all cases (civil courts and employment tribunal) so 

they can manage the need for independent experts and ensure that there is 
adequate resourcing.  

 
51. The process to transfer issues to the tribunal (as per section 128(2) Equality Act 

2010) should be clarified to ensure that full transfers can occur particularly where 
there are similar cases being heard in the employment tribunal.   

 
52. If the civil court is dealing with an equal pay claim, the employment tribunal equal 

value procedure should be applied.  There may be a good case to transfer 
Employment Judges to the civil courts to hear equal pay claims given the 
specialism involved in these cases.  

 
Consultation Question 37. Should the current allocation of jurisdictions across 
employment tribunals and the civil courts regarding the non-discrimination rule 
applying to occupational pension schemes remain unchanged?  
 
53. There is not any reason to change the current allocation of jurisdictions regarding 

the non-discrimination rule applying to occupational pensions schemes.  

 
54. The current jurisdictions should be preserved. The case of Lloyds Banking Group 

Pensions Trustees limited v Lloyds Bank PLC and others [2018] EWHC 2839 (Ch) 
illustrates the merits of having the High Court deal with issues7. In the judgement 
(paragraphs 423 to 448, 452) there are passages dealing with rules on recovery 
which the Law Commissioners may wish to review, albeit the concerns are not 
central to the jurisdictional focus of this consultation. Under the Equality Act there 
is a six year limitation period for claims for back payments, whereas under the 
Limitation Act 1980 there is no time limit. Morgan J held the six year limit in the 
Equality Act to be ineffective as contrary to the European law principle of 
equivalence. 

 
 
 

                                                 
7 Partly out of the desire to consider trustee concerns. 



 

 

 

Consultation Question 38. The present demarcation of employment tribunals’ 
and civil courts’ jurisdictions over the TUPE Regulations 2006 should not be 
changed. Do consultees agree?  
 
55. Yes: TUPE related claims most generally relate to unfair dismissal and collective 

consultation. Both sets of rights are at the core of the experience of employment 
tribunals. 

 
Consultation Question 39. The present demarcation of employment tribunals’, 
civil courts’ and criminal courts’ jurisdictions over the Working Time 
Regulations should not be changed. Do consultees agree? 
 
56. In relation to the Working Time Regulations we have considerable concerns about 

how the three jurisdictions operate together. The rationale for the demarcation, 
particularly between the employment tribunal and civil courts on one hand, and 
criminal enforcement on the other, is muddled and complex. For employees (and 
employers) it is not straightforward which rights are to be enforced in which 
jurisdiction. There is also limited awareness of the enforcement mechanisms 
among both employees and employers8. 

 
57. The inability of an individual to bring a claim to enforce the maximum weekly work 

or night work provisions, and to have to rely on the Health & Safety Executive 
(HSE) to enforce this, is a significant problem.  This is particularly so when the HSE 
Public Register of Notices is considered and analysed in relation to working time 
interventions. Over the last five years there are just 9 entries mentioning Working 
Time.  In those circumstances, criminalisation becomes a blunt form of gaining 
justice. Victims lose their right to bring an individual claim, yet the power of the 
criminal law is not being utilised either.  We would encourage the Law Commission 
to consider recommending concurrent jurisdiction for all working time provisions so 
that individuals can enforce rights in the employment tribunal and civil courts, as 
well as having the possibility of criminal sanctions for very serious breaches. 

 
Consultation Question 40. Do consultees agree that the present demarcation 
of employment tribunals’, civil courts’ and criminal courts’ jurisdictions over the 
NMW should not be changed?  
 
58. Similar concerns arise in relation to the NMW jurisdictions, although to a lesser 

extent because the civil law remedies sit in parallel with the criminal provisions.  

 
59. In terms of the interplay between the employment tribunal and civil courts, we 

would agree that there is no need to change the current system.  The majority of 
claims are brought in the employment tribunal but it is important to retain the civil 
courts’ jurisdiction to ensure an effective remedy is available to those who cannot 
bring their claim within the very limited time limits of the employment tribunal.  

 
60. It remains to be noted that there is a fourth regulatory jurisdiction also covering the 

area of working time and NMW - that under the supervision of the Director for 
Labour Market Enforcement ("DLME") . Working with agencies such as HMRC, 

                                                 
8 Barnard, Ludlow and Fraser Butlin, Beyond Employment Tribunals: Enforcement of Employment Rights by EU8 

Migrant Workers [2018] ILJ 226. 

 



 

 

 

inspections can result in multi-party settlements of NMW and other claims that 
might be brought by individuals in employment tribunal, but for their small individual 
amounts and the impact of limitation periods. We do not advocate the reduction of 
DLME's remit, but the multiplicity of recovery and enforcement strategies already 
existing for NMW claims illustrates how it could be consistent to extend to 
individuals their own right to enforce all working time claims in the tribunal and civil 
courts.  

 
Consultation Question 41. We provisionally propose that the present 
demarcation of employment tribunals’ and civil courts’ jurisdictions over the 
Blacklists Regulations should not be changed. Do consultees agree? 
 
61. It is very difficult to assess whether the demarcation is of importance or not 

because it is unclear whether there have been any successful claims brought under 
the 2010 Regulations.  This is likely because of the very limited definition of 
Blacklist in the Regulations. In reality, this forces claimants to litigate in the civil 
courts for alternative causes of action9. 

 
Consultation Question 42. Should the £65,300 cap applying to employment 
tribunal claims brought under the Blacklists Regulations be increased so that 
it is the same as the cap on compensatory awards for ordinary unfair 
dismissal claims, as amended from time to time? Are consultees aware of any 
cases affected by the £65,300 cap on compensation which have had to be 
brought in the civil courts?  
 
62. We are not aware of any cases affected by the cap but can see no reason in 

principle why it should not be raised in line with the unfair dismissal award cap.  
There appears to be no logical basis for any distinction and losses can be 
longstanding and significant.  

 
Consultation Question 43. Should members of trades or professions who are 
aggrieved by the decisions of their qualifications bodies be able to challenge 
such decisions on public law grounds in the High Court and separately be 
able to claim unlawful discrimination in the employment tribunal? If not, please 
would consultees explain why and what changes they would make.  
 
63. On the face of it, there seems to be no reason for there to be a separate challenge 

of unlawful discrimination available in costs neutral tribunals, when the decisions 
of qualifications bodies can often be appealed to higher courts and/or subject to 
challenge (again at a higher level) in judicial review proceedings, where costs 
follow the case and matters are disposed of more swiftly.  In respect of the latter, 
the 3 grounds are: (a) Illegality; (b) Fairness; and (c) Irrationality and 
proportionality.  Discrimination could readily fall into any of these grounds and so 
there is the availability of redress of any allegation of unlawful discrimination under 
public law, without the requirement of the involvement of an employment tribunal.  
 

64. However, it does not seem right that professionals such as accountants, surveyors, 
actuaries and lawyers would not have the same access to justice as individuals 
who can challenge their regulators within the tribunal arena. 

                                                 
9 Defamation, conspiracy and breach of the DPA.   



 

 

 

 
65. An individual should be able to challenge their qualifications body separately within 

the employment tribunal where there has been an allegation of unlawful 
discrimination.  There has been concern for some time that discriminatory 
decisions made by qualifications bodies, which often have a serious impact on an 
individual’s ability to work, should be open to scrutiny under the anti-discrimination 
provisions which is often not a consideration as part of a public law challenge. 

 
Consultation Question 44. Should any other changes be made to the 
jurisdiction of employment tribunals or of the civil courts in respect of alleged 
discrimination by qualifications bodies?  
 
66. We do not support any changes to the jurisdiction of the tribunal in respect of claims 

of acts of unlawful discrimination. The employment tribunal should have sole 
jurisdiction to hear these claims. Discrimination matters are specialist and complex. 
The volume of discrimination work is limited so civil court judges would not have 
much opportunity to develop the relevant expertise.  

 
67. We do not suggest the employment tribunals be the only forum to deal with 

discrimination cases but it should be easier for other disciplines to draw on the 
expertise of employment judges. The mechanisms for transferring of a civil court 
cases to the employment tribunals be made easier, including there being the ability 
to second employment tribunal Judges to the civil courts to hear discrimination 
claims. 

 
Consultation Question 45. Should a police officer who is aggrieved by the 
decision of a police misconduct panel be able to challenge that decision by 
way of statutory appeal to the Police Appeals Tribunal and separately to 
complain that the decision is discriminatory in an employment tribunal? If 
consultees take the view that the answer is “no”, what changes do they 
suggest? 
 
68. The heading of paragraph 5.96 of the paper is “Police Misconduct Panels” although 

the suggestion/issue raised within the paragraph relates to the Police Appeals 
Tribunal. These are two different bodies. Police disciplinary panels are statutory 
bodies, consisting of a legally qualified chair (since 2015), a senior officer from the 
force in which the officer charged is based, and an independent lay person. They 
are a fact-finding tribunal and they are force-specific. They only deal with issues of 
alleged serious misconduct by police officers. 

 
69. The Police Appeals Tribunal (PAT) is also a statutory body10. It is primarily tasked 

with reviewing the evidence before the misconduct/performance panel below and 
assessing whether the decision was within a range of reasonable responses. It is 
not a complete re-hearing. If an appeal is successful, the usual remedy is 
reinstatement, with or without back pay. The PAT does not award compensation.  

 
70. We agree with the proposition. The alternative to removing employment tribunal 

jurisdiction would be to give the PAT jurisdiction to decide discrimination claims 
brought by police officers aggrieved at dismissal decisions (or reductions in 

                                                 
10 Constituted under Sch 6 of the Police Act 1996, governed by the Police Appeals Tr bunal Rules (currently 2012, SI 

2012/2630). 



 

 

 

rank).  This would not offer the same level of expertise in discrimination law, plus 
some claimants may feel uneasy about such a a complaint being judged within the 
police system. 

 
71. The task of deciding a discrimination claim, including hearing often extensive and 

highly contested evidence and complex legal submissions and deciding sometimes 
substantial issues of remedy and loss, is quite far removed from the task normally 
undertaken by a PAT panel. Such panels, including a current and a former police 
officer, are likely to have limited experience of issues of discrimination law, 
including even the chair; contrast that with the Employment Tribunal regime. They 
are not used to making findings of fact. There is no reason why the PAT cannot 
continue to assess the reasonableness of the decision of the panel below, based 
on the evidence heard below, and any discrimination issues can continue to be 
dealt with separately in the employment tribunal regime. 

 

CHAPTER 6: RESTRICTIONS ON ORDERS WHICH MAY BE 
MADE IN EMPLOYMENT TRIBUNALS  
 
Consultation Question 46. Our provisional view is that employment tribunals 
should not be given the power to grant injunctions. Do consultees agree?  
 
72. We are content with this conclusion. If power to grant injunctions were extended 

to the employment tribunal processes would need to be put in place to make sure 
that judges with suitable knowledge dealt with these matters. For example, we 
would fit this work into the ‘tier 4’ category of employment tribunal system, which 
we suggested in earlier comments for The Law Society’s Employment Law 
Committee11. 

 
Consultation Question 47. Should employment tribunals have the power to 
apportion liability between correspondents in discrimination cases, so that 
each is separately liable to the claimant for part of the compensation? If so, on 
what basis should tribunals apportion liability?  
 
73. We agree that it is hard to defend the current status quo, preventing concurrent 

respondents seeking contributions from each other.  In situations where individual 
respondents may have liability, the ability to claim a contribution may assist the 
availability and quality of personal evidence in proceedings.  The same point arises 
in relation to the possibility of apportionment claims between corporate 
respondents.  In relation to the relationship between an employer respondent and 
individuals, we suspect that, given the broad extent of vicarious liability, it will be 
relatively rare that an employer sees any benefit in seeking an apportionment from 
individual respondents.  However, in circumstances where it seeks to deny liability 
for actions on the basis that they are outside the employment context, we would 
regard the policy issues as being relatively straightforward: the ability to seek a 
contribution in the same set of proceedings, rather than successive proceedings 
elsewhere (e.g. perhaps, arising from disciplinary action against an individual 
respondent if found guilty of discrimination) may be useful and cost-effective.   

 

                                                 
11 The Law Society’s ‘Making Employment Tribunals Work for All – Introducing The Employment Court – July 2015’ 



 

 

 

74. Case law has established broad vicarious liability for the actions of individual co-
workers or managers.  Claims are frequently made against individuals as well as 
the employer, partly in case vicarious liability is not applied, and partly, no doubt, 
so as to ensure that evidence is given by the individual respondent or to assert 
tactical pressure.  It is relatively rare to find a number of individual respondents 
being named in discrimination cases, although in the wake of #metoo and other 
associated reports of historic or ongoing issues concerning discrimination in the 
form of harassment, more claims against a number of respondents may be 
anticipated.  These could relate not just to protagonists of direct actions, but those 
with responsibility in management roles for the investigation or disposition of 
issues.   

 
75. The employment tribunal should be able to apportion, with each party separately 

liable for a specified part of the compensation. However, we believe that joint and 
several liability should not necessarily be the default position between multiple 
repondents. . For example, it would likely be potentially devastating for an 
individual to meet all damages if the employer goes into liquidation.   

 
76. It is important that any reform in this area does not dilute the identity and purpose 

of employment tribunals, which are a valuable concentration of employment law 
practice and expertise.  

 
Consultation Question 48. We provisionally propose that employment 
tribunals should be given the power to make orders for contribution between 
respondents in appropriate circumstances and subject to appropriate criteria. 
Do consultees agree? If so, we welcome consultees’ views as to appropriate 
circumstances and criteria.  
 
77. It could be useful for employment tribunals to be given the power to make orders 

for contribution.  Examples where contribution orders may be useful include for 
failure to inform and consult in connection with collective redundancies or TUPE, 
discrimination cases where the offending employee’s conduct is so far outside the 
remit of his/her employment, or where there are claims related to whistleblowing 
allegations with multiple corporate respondents or, potentially, against individual 
respondents12.  

 
78. The criteria as regards to individuals could include: 

• the seniority of the individual and their influence over decision making and 
practice within an employment environment; 

• the skills and experience of the individual, including the degree of training given 
to them and the discretion they have as to work conduct and the matters 
complained of; 

• the degree of support available to the individual including size of their 
employing organisation and its human resources, financial, legal, risk and other 
management functions; 

• the extent to which the individual was in a junior position and subject to direction 
or instruction from other respondents; and 

                                                 
12 See (1) Timis (2) Sage v Osipov [2018] EWCA Civ 2321. 



 

 

 

• the extent to which the person derived actual or potential personal advantage 
from any discriminatory actions. 

79. For corporate respondents the criteria could include: 

• the degree of responsibility for the matter; 

• the extent to which the respondent was the instigator or facilitator of the matter; 

• any formal corporate legal relationship between respondents (so that, where 
they are members of the same group, it may be appropriate to allocate joint 
and several liability); 

• in relation to corporate respondents which are not members of the same group, 
relative bargaining power and the degree to which one party had effective 
contractual or other decision making power over the conduct of the other; and 

• the extent to which the entity derived actual or potential benefit from its own 
discriminatory actions or the actions of others. 

Consultation Question 49. If respondents are given the right to claim 
contribution from one another in employment tribunals, do consultees 
consider that this right should precisely mirror the position in common law 
claims brought in the civil courts, or be modified to suit the employment 
context? If the latter, we would be grateful to hear consultees’ views on 
appropriate modifications.  
 
80. Yes, we see no basis for deviation from the general rules. The current basis for 

contribution in the civil courts is well established through practice and procedure 
and would be the logical position to transfer to the Employment Tribunal.  

 
Consultation Question 50. Should employments tribunals be given the 
jurisdiction to enforce their own orders for the payment of money? If so, what 
powers should be available to employment tribunals and what would be the 
advantages of giving those powers to tribunals instead of leaving enforcement 
to the civil courts? 
 
81. Employment tribunals are well placed to obtain insight into the employer’s 

organisation, enabling them to take a well-informed view of the most 
appropriate/optimum means of enforcement. In particular the employment tribunal 
can obtain evidence in the course of a hearing on the respondent’s finances, 
including business accounts and details of assets and income.  

 
82. From a practical point of view, it is difficult to envisage the employment tribunal 

system taking on this role in the short term, due to the resourcing issues it 
currently experiences. A practical first step could be to empower the employment 
tribunals to issue some form of enforcement order which would rank as a 
‘preferential’ debt which would take priority in the event of the employer’s 
insolvency and be enforceable in the same manner as a warrant in the civil 
courts. 

 
 
 



 

 

 

CHAPTER 7: THE EMPLOYMENT APPEAL TRIBUNAL’S 
JURISDICTION 
  
Consultation Question 51. Should the EAT be given appellate jurisdiction over 
the CAC’s decisions in respect of trade union recognition and derecognition 
disputes? If such an appellate jurisdiction were created, do consultees agree 
that it should be limited to appeals on questions of law?  
 
83. The EAT should not be given appellate jurisdiction over the CAC’s decisions in 

respect of trade union recognition and derecognition disputes. Retaining judicial 
review as the means of challenge to the CAC’s decision in relation to trade union 
recognition and derecognition disputes is consistent with CAC’s role as a 
specialist body sitting outside the system of domestic tribunals13.  

 
84. The CAC takes decisions as to the conduct of the recognition/derecognition 

process and determines disputes as part of the recognition/derecognition process 
based on its specialist industrial relations expertise while also having a duty to 
facilitate agreement between the parties. It operates a statutory process with 
clear and short periods for the various stages of the recognition/derecognition 
process. To allow for appeals to the EAT would risk prejudicing the flexibility, 
speed and informality of the current recognition and derecognition process. This 
is especially the case if the availability of appeals in the cost free jurisdiction of 
the EAT were to encourage tactical appeals or increase the risk of unmeritorious 
appeals, not least given the numerous stages of the recognition and 
derecognition process which could be at risk of increased challenge from such a 
change.   

 
85. That the route to challenge is currently through judicial review with its potential 

costs consequences operates as a deterrent to tactical or unmeritorious 
challenges to decisions of the CAC whilst providing an appropriate form of review 
of the decisions of a body which sits outside the tribunal system and which cover 
administrative, factual and legal issues which are often intertwined. 

 
86. If the EAT were to be given appellate jurisdiction over the CAC’s decisions in 

respect of trade union recognition and derecognition disputes, then this should be 
limited to appeals on points of law given the specialist industrial relations 
expertise which underpins its decisions. That said, even this limitation would in 
our view be undesirable given the risk of uncertainty as to whether a challenge 
was truly one of law.  

 
87. It is also not clear how a perversity/Wednesbury unreasonableness challenge 

would then operate. It would be undesirable in terms of certainty and consistency 
for there to be avenues of challenge to CAC decisions both to the EAT and the 
Administrative Court depending on whether the challenge was based on error of 
law or perversity.  

 

                                                 
13 With each panel overseeing the recognition/derecognition process comprising an independent chair and 

representatives with experience of industrial relations representing workers/unions and employers respectively, and 
the nature of its procedures and the decisions which it makes. 



 

 

 

Consultation Question 52. We provisionally propose that there is no need to 
alter or remove the EAT’s current jurisdiction to hear original applications in 
certain limited areas. Do consultees agree? 
 
88. We agree. 

 
CHAPTER 8: AN EMPLOYMENT AND EQUALITIES LIST?  
 
Consultation Question 53. We provisionally propose that an informal specialist 
list to deal with employment-related claims and appeals should be established 
within the Queen’s Bench Division of the High Court. Do consultees agree? If 
so, what subject matter should come within its remit?  
 
89. We believe that an informal list would be a useful step to continue to ensure the 

most appropriate allocation of judicial expertise, across the court and tribunal 
system. It would need to be decided whether non-employment equality cases 
would fall to be covered by the list. 

 
Consultation Question 54. What name should it be given: Employment List, 
Employment and Equalities List or some other name? 
 
90. We do not have a strong view on the name, beyond that it should accurately 

reflect how the list works. 

 
 
 


