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Thompsons is the UK’s largest firm representing workers and trade unions. Thompsons has acted 
for individuals, groups of workers and trade unions in thousands of cases concerning rights at 
work, including many leading cases in the UK and European courts, and has contributed to policy 
and campaigns on rights at work. 
 
Thompsons is committed to only representing claimants and has a reputation for fighting harder 
than others, to secure the highest possible compensation settlement for the party at fault. 
 
The firm participates regularly in government consultations on a wide range of issues relevant to 
our trade union and private clients. 

 
CHAPTER 2: THE EXCLUSIVE JURISDICTION OF EMPLOYMENT TRIBUNALS  
 
Consultation Question 1. We provisionally propose that employment tribunals’ exclusive 
jurisdiction over certain types of statutory employment claims should remain. Do 
consultees agree?  
 
We agree with this proposal for the reasons stated within the consultation document. 
 
Consultation Question 2. Should there be any extension of the primary time limit for 
making a complaint to employment tribunals, either generally or in specific types of 
case? If so, should the amended time limit be six months or some other period?  
 
We consider that the limitation periods should be extended to at least six months, preferably 
longer. 
 
The limitation periods in the Employment Tribunals are out of step with every other limitation 
period in UK law and, as the consultation notes [2.58], are derived from the desire for speedy 
resolution of disputes. The Donovan Commission report (which led to the creation of the modern 
Employment Tribunal system) originally suggested a five working day limitation for unfair 
dismissal claims to realise this objective.1 However, we do not agree with the Law Commission 
that ‘this concept remains valid to some extent’ [2.58]. 
 
Speedy justice is certainly desirable, but the original short limitation period was born of a different 
time and with different considerations. For example, it was based on the idea that ‘ideally, the 
remedy available to an employee who is found to have been unfairly dismissed is reinstatement 
in his old job’2 and that tribunals were envisioned to ‘be operating in all major industrial centres 
and thus easily accessible, the speedy hearing of complaints can be organised’3. It was also a 
time when employment law was embryonic, and nothing like the developed and specialised area 

                                                 
1 Royal Commission on Trade Unions and Employers’ Associations, Cmnd. 3623, June 1968 at 
paragraph 546. 
2 Paragraph 551. 
3 Paragraph 548. 
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that it is now.4 Reinstatement orders are extremely rare5 and the most recent statistics show that 
the mean age of disposals was 28 weeks for single claims and 133 weeks (down from 318 weeks) 
for multiple claims.6 The National Employment Tribunal User Group minutes, September 2018 
record: 
 

‘The President explained that it was taking 12-18 months (measured from the ET1) to list 
open track cases for a final hearing in some regions. These hearings are usually of 5+ 
days duration.’ 

 
Even not accounting for the delays caused by engaging in the ACAS Early Conciliation process, 
the justification of a speedy resolution is decidedly anachronistic in the modern tribunal system 
and as such it should carry only an appropriate degree of weight in this question.  
 
It is axiomatic to say that limitation periods only favour respondents. That being so we cannot 
identify any pro quo for claimants of the current very short limitation period. 
 
It does however sit within the structural legacy of favouring employers’ over their victims which 
underpins the Employment Tribunal system, a few examples of which are: 
 

1. Caps on compensation so that some employers will not ever be fully responsible for the 
damage they cause. 

2. Caps set lower than recommendations to government, e.g. The Donovan Commission 
recommendation of a two-year cap for unfair dismissal compensation to mirror the 
Redundancy Payments Act 1965 whereas now it is the lower of one year or £80,541.7 

3. Caps set at rates which fail to adequately compensate claimants who earn more than the 
average wage: the average weekly UK wage is currently £495 per week in nominal terms 
(that is, not adjusted for price inflation)8 but the weekly cap for unfair dismissal’s Basic 
Award and redundancy is £508. 

4. Caps which have been eroded by inflation: e.g. the £25,000 breach of contract cap would 
be £47,273 and the weekly cap on earnings for unfair dismissal and redundancy which 
would be £690.21 not £508.9 

5. The two-year qualification period to enforce ‘ordinary’ unfair dismissal rights which the 
government expressly justified as a means ‘…in a modest way, [to] reduce the number of 
disputes that go to employment tribunals.’10 

                                                 
4 This is starkly illustrated by comparing the lengths of reported case decisions from the 1970s with their 
modern counterparts. 
5 E.g. in 2011-2012 (the last year for which these figures were published) 5,100 unfair dismissal claims 
were upheld by Employment Tribunals and just five orders for reinstatement or re-engagement were 
made. This proportion is typical. Source: Employment Tribunals and EAT Statistics, 2011-12, Ministry of 
Justice 20 September 2012. 
6 Tribunals and Gender Recognition Statistics Quarterly, April to June 2018 (Provisional), Ministry of 
Justice, 13 September 2018 (although it is unclear why the more usual median approach is not adopted) 
7 Donovan paragraph 554. 
8 UK labour market: December 2018 Estimates of employment, unemployment, economic inactivity and 
other employment-related statistics for the UK, ONS. 
9 Calculated using https://www.bankofengland.co.uk/monetary-policy/inflation/inflation-calculator. 
10 Resolving workplace disputes: A consultation, BIS, January 2011 at page 51. 
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None of these provide full incentive for good workplace practices by employers. We are aware 
that these relate to policy and are outside of this consultation’s scope. However, we would also 
argue that it is important to take all matters into account and a three-month limitation acts against 
the employee as the bad employers can relax after a uniquely short period of time. It also operates 
against those claimants who are less resourced or able to take such action within a short period 
of time. A longer period could assist to improve workplace practice and relations. 
 
A longer limitation period would allow time for claimants to seek advice and guidance as to their 
legal employment rights. Many workers are unaware of their rights and, in the absence of a right 
for unions to collectively bargain in the workplace, many do not have access to a trade union who 
can advise them of their employment rights. Of particular concern are those claims where the 
claimant faces more pressing challenges and demands on time and resource during the limitation 
period, and is prejudiced by such a preternatural period. Examples of this include the woman on 
maternity leave whose discrimination claim is too overwhelming with a new-born (and maybe even 
has post-natal depression); the employee on long-term sick leave who is unaware of the harm 
done to them as they are ‘out of the loop’ of normal workplace communications; and the employee 
dismissed for ill-health capability who needs to recover sufficient health and fortitude before 
bringing a claim. None of these claimants ought to have to balance immediate health or well-being 
with enforcing their rights, or having to hope that an extension can be successfully obtained. 
 
A longer limitation period would also allow for the opportunity to seek a resolution within the 
workplace. 
 
The three-month limitation periods also cause a great deal of waste in the issue of mass multiple 
claims where the dispute is ongoing. One need only look at the airline pilots dispute over holiday 
pay of a few years ago where every three months the tribunals were bogged down by issuing 
duplicate ET1s as claimants incurred the expense of reissuing to protect their claims, and 
employers were obliged to file new ET3s. 
 
We favour a minimum of 12 months across the board, and would prefer breach of contract raised 
to six years. It is important that the increased limitation period applies across the board, to ensure 
consistency and resolve the anomalies identified in paragraph 2.50 (1) to (3) of the consultation 
(such as the six-month time limit which applies to claims for unfair dismissal related to industrial 
action). We recall that during the time of the statutory dispute resolution machinery a six-month 
gap before issuing was commonplace and the system nevertheless still functioned. The courts 
find the same with a six-year limitation and more.  
 
Consultation Question 3. In types of claim (such as unfair dismissal) where the time limit 
can at present only be extended where it was “not reasonably practicable” to bring the 
complaint in time, should employment tribunals have discretion to extend the time limit 
where they consider it just and equitable to do so?  
 
Yes.  
 
There are currently three approaches to limitation extensions in the Employment Tribunal: 
 

1. Reasonable practicability – unfair dismissal and many others. 
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2. Just and equitable – discrimination cases. 
 
3. No extension at all – equal pay, interim relief and claims for an itemised pay statement. 

 
We are not aware of the conceptual justification for this disparity, but we would take a great deal 
of persuading that one was justified. The regime is confusing and inconsistent. For example, the 
extension of time provision for a claim that an employee was subject to a detriment for having 
exercised their right to rest breaks under the Working Time Regulations 1998 is the reasonably 
practicable test, while a claim that an agency worker was subject to a detriment is subject to an 
extension where it is just and equitable. It can also result in the absurd situation where all the facts 
of a dismissal are before the tribunal as a result of a just and equitable extension for a concurrent 
discrimination claim, but no unfair dismissal finding can be made because of the reasonable 
practicability test. This is both confusing and unfair. 
 
Experience shows that significant injustice can be experienced by the claimant as a result of the 
reasonable practicability test, and in some cases this causes real difficulty to tribunals wanting to 
produce a fair outcome. Examples include: Beasley v National Grid Electricity Transmissions 
UKEAT/0626/06 in which the claimant’s claim of unfair dismissal was ruled to be out of time as it 
was registered at having reached the ET 88 seconds late; Miller v Community Links Trust Ltd 
UKEAT/0486/07 in which a claimant’s unfair dismissal was ruled out of time by nine seconds. In 
both cases allowing the late claims to proceed would not have unduly prejudiced the Respondent, 
but nevertheless this was immaterial because the narrowness of the “reasonably practicability” 
test means that such factors are not taken into account.  
 
We therefore support the introduction of a single test of ‘just and equitable’. The ET has a much 
wider discretion under the just and equitable test and can take into account anything that is 
relevant. However whilst the ET has a wider discretion, we would emphasise that it is not a given 
that late claims will be allowed under this test. In Bexley Community Centre v Robertson [2003] 
EWCA Civ 576, the Court of Appeal made it clear that there is no presumption in favour of 
extending time and that tribunals should not extend time unless they are convinced them that it is 
just and equitable to do so. The burden is on the claimant, and the exercise of discretion to extend 
time should be the exception, not the rule. 
 
CHAPTER 3: RESTRICTIONS ON THE JURISDICTION OF EMPLOYMENT TRIBUNALS – 
DISCRIMINATION  
 
Consultation Question 4. We provisionally propose that the county court should retain 
jurisdiction to hear non-employment discrimination claims. Do consultees agree?  
 
Yes. However there should be cross ticketing to ensure that there is some discrimination 
expertise. In particular we suggest that a list of expert discrimination Employment Judges be 
drawn up for cross ticketing purposes. 
 
Consultation Question 5. Should employment tribunals be given concurrent jurisdiction 
over non-employment discrimination claims?  
 
We do not have a view on this proposal. 
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Consultation Question 6. If employment tribunals are to have concurrent jurisdiction over 
non-employment discrimination claims, should there be power for judges to transfer 
claims from one jurisdiction to the other?  
 
If so, what criteria should be used for deciding whether a case should be transferred:  
 

(1) from county courts to employment tribunals; and/or  
 
(2) from employment tribunals to county courts?  

 
Should county courts be given the power to refer questions relating to discrimination 
cases to employment tribunals?  
 
We do not have a view on this proposal. 
 
Consultation Question 7. If employment tribunals are to have concurrent jurisdiction over 
non-employment discrimination claims, should a triage system be used to allocate the 
claim as between the county court or the employment tribunal? If so, what form should 
this triage take?  
 
We do not have a view on this proposal. 
 
Consultation Question 8. Do consultees consider that employment judges should be 
deployed to sit in the county court to hear non-employment discrimination claims?  
 
Yes, as Employment Judges will have specialist knowledge and expertise in the key equality and 
discrimination principles which apply across employment and non-employment claims. 
 
Consultation Question 9. If consultees consider that employment judges should be 
deployed to sit in the county court, should there be provision for them to sit with one or 
more assessors where appropriate?  
 
Yes. Assessors can provide valuable and helpful expertise in areas in which a judge may not 
have the same level of knowledge. 
 
CHAPTER 4: OTHER RESTRICTIONS ON THE JURISDICTION OF EMPLOYMENT 
TRIBUNALS  
 
Consultation Question 10. Should employment tribunals have jurisdiction to hear a claim 
by an employee for damages for breach of contract where the claim arises during the 
subsistence of the employee’s employment?  
 
This is a question which the Donovan Commission addressed in 1968, and it seems extraordinary 
to us that this remains a live issue 50 years on. We support this proposal for the reasons given 
half a century ago: 
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“569. Under the present law the jurisdiction to hear and to determine disputes arising 
between individual employers and employees is divided between a number of courts. … 
 
570. This multiplicity of jurisdictions is apt to lead to waste, to frustration and to delay. … 
 
573. We propose therefore that the jurisdictions of the labour tribunals should be defined 
so as to comprise all disputes arising between employers and employees from their 
contracts of employment or from any statutory claims they may have against each other 
in their capacity as employer and employee. This includes the employee’s claim for … 
breach of contract …. 
 
578. As we have already said, it is one of our principle purposes to provide for the 
parties an easily accessible, speedy, informal and inexpensive procedure for the 
settlement of their disputes, and for this purpose to remove the present multiplicity of 
jurisdictions. This makes it desirable to concentrate in one tribunal all cases arising from 
the contract of employment and from statutory rights arising from the employment 
relationship.” 

 
The Employment Tribunal is uniquely placed in the interpretation of material arising in the context 
of employment. This advantages it over arenas when dealing with industry standards, custom and 
practice, the interpretation of workplace material, the relationship with collective agreements such 
as the Green Book in Local Government and Agenda for Change in the NHS and so on.  
 
Further, if an employee’s access to speedy and affordable employment related justice is desirable 
after employment has ended, why not during it? Internal resolution is clearly impossible by that 
stage and so this capacity is not likely to additionally damage the parties’ relationship. 
 
There is also more scope for the identification of either similar or duplicate claims by the tribunal 
in circumstances where claimants have not (or could not have) communicated with each other. 
This enhances the chances of consistency which is at the heart of natural justice. 
 
Consultation Question 11. Should employment tribunals have jurisdiction to hear a claim 
for damages for breach of contract where the alleged liability arises after employment 
has terminated?  
 
Absolutely. Although most breach of contract claims arise upon termination there are some which 
arise afterwards, and the consultation rightly notes examples at paragraph 4.15. The position in 
relation to settlement agreements is particularly apt. This situation is anomalous and it is desirable 
that it is resolved. 
 
Consultation Question 12. We provisionally propose that the current £25,000 limit on 
employment tribunals’ contractual jurisdiction should be increased. Do consultees 
agree?  
 
Yes. 
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Consultation Question 13. What (if any) should the financial limit on employment 
tribunals’ contractual jurisdiction be, and why?  
 
We fully support the principle that a wronged party should be able to recover the full value of their 
loss from the wrongdoer and that impediments to this are impediments to justice. We also support 
the principles of affordable access to justice and specialist Employment Tribunals. We consider 
that any financial cap is inconsistent with them and we therefore support the abolition of any limit. 
 
Consultation Question 14. If the financial limit on employment tribunals’ contractual 
jurisdiction is increased, should the same limit apply to counterclaims by the employer 
as to the original breach of contract claim brought by the employee?  
 
Yes. 
 
Consultation Question 15. Do consultees agree that the time limit for an employee’s 
claim for breach of contract under the Extension of Jurisdiction Order should remain 
aligned with the time limit for unfair dismissal claims? Should a different time limit apply 
if tribunals are given jurisdiction over claims that arise during the subsistence of an 
employee’s employment?  
 
We see no reason why a six-year time limit should not apply to breach of contract claims in the 
Employment Tribunal as is the case in the civil courts.  
 
Consultation Question 16. We provisionally propose that employment tribunals’ 
contractual jurisdiction should not be extended to include claims for damages, or sums 
due, relating to personal injuries. Do consultees agree?  
 
Yes. 
 
Consultation Question 17. We provisionally propose that the prohibition against 
employment tribunals hearing claims for contractual breaches relating to living 
accommodation should be retained. Do consultees agree?  
 
No, in line with our response to Questions 10 and 11, breach of contract claims relating to tied 
accommodation should be heard by Employment Tribunals.  
 
Consultation Question 18. We provisionally propose that the prohibition against 
employment tribunals hearing breach of contract claims relating to intellectual property 
rights should be retained. Do consultees agree?  
 
Yes. 
 
Consultation Question 19. We provisionally propose that the prohibition against 
employment tribunals hearing claims relating to terms imposing obligations of 
confidence (or confidentiality) should be retained. Do consultees agree?  
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We agree with this proposal in general but also note that many settlement agreements contain 
confidentiality provisions and we would not wish for any prohibition on confidence to be a bar on 
a breach of contract action arising from a settlement agreement. 
 
Consultation Question 20. We provisionally propose that the prohibition against 
employment tribunals hearing claims relating to terms which are covenants in restraint of 
trade should be retained. Do consultees agree?  
 
Yes. 
 
Consultation Question 21. We provisionally propose that employment tribunals expressly 
be given jurisdiction to determine breach of contract claims relating to workers, where 
such jurisdiction is currently given to tribunals in respect of employees by the Extension 
or Jurisdiction Order. Do consultees agree?  
 
Yes. 
 
Consultation Question 22. If employment tribunals’ jurisdiction to determine breach of 
contract claims relating to employees is extended in any of the ways we have canvassed 
in consultation questions 10 to 20, should tribunals also have such jurisdiction in 
relation to workers? If consultees consider that there should be any differences between 
employment tribunals’ contractual jurisdiction in relation to employees and workers, 
please would they provide details.  
 
We support the proposed extension of breach of contract jurisdiction to Workers. 
 
Those with Worker status are often in more precarious workplace situations with fewer rights and 
it would not be in keeping with the aims set out above to limit their ability to enforce them. We 
note too that the government’s much vaunted ‘flexible workforce’ substantially occupies that status 
and that any efforts to increase that pool on policy grounds would only increase disparity for 
Workers. 
 
Consultation Question 23. We provisionally propose that employment tribunals should 
not be given jurisdiction to determine breach of contract disputes relating to genuinely 
self-employed independent contractors. Do consultees agree?  
 
Yes. 
 
Consultation Question 24. We provisionally propose that employment tribunals should 
continue not to have jurisdiction to hear claims originated by employers against 
employees and workers. Do consultees agree?  
 
Yes.  
 
Consultation Question 25. We provisionally propose that employers should continue not 
to be able to counterclaim in employment tribunals against employees and workers who 
have brought purely statutory claims against them. Do consultees agree?  
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Yes. 
 
Consultation Question 26. Should employment tribunals have jurisdiction to interpret or 
construe terms in contracts of employment in order to exercise their jurisdiction under 
Part I of the ERA 1996?  
 
Yes. Employment contracts are a distinct breed of contract claim which employment tribunals 
are particularly skilled in addressing. 
 
This is a task which they are not only entirely capable of doing from their position of specialist 
knowledge, but also which they already do for breach of contract claims. It is desirable to 
remove this anomaly.  
 
Consultation Question 27. Should employment tribunals be given the power to hear 
unauthorised deductions from wages claims which relate to unquantified sums?  
 
Yes. Many of the multiple claims for holiday pay are not able to be quantified and workers 
should not be penalised because the calculation of such sums is dependent on a number of 
variables. 
 
The ability to make those assessments is surely necessary with the breach of contract jurisdiction 
and as such the Employment Tribunal will be possessed of the skills to undertake this exercise. 
It therefore makes perfect sense for them to exercise that skill in unlawful deductions from wages 
cases whenever such an issue arises. Doing so removes some of the jurisdictional issues 
identified in the consultation.  
 
Consultation Question 28. Where an employment tribunal finds that one or more of the 
“excepted deductions” listed by section 14(1) to 14(6) of the Employment Rights Act 1996 
applies, should the tribunal also have the power to determine whether the employer 
deducted the correct amount of money from an employee’s or worker’s wages?  
 
Yes. 
 
Our starting point is the overarching observation that it is desirable that the Employment Tribunal 
has jurisdiction over all disputes arising between employers and employees from their contracts 
of employment or from any statutory claims they may have against each other in their capacity as 
employer and employee. 
 
Allied to this is our recognition of the position recently set out by the Supreme Court:11 
 

‘Relationships between employers and employees are generally characterised by an 
imbalance of economic power. Recognising the vulnerability of employees to 
exploitation, discrimination, and other undesirable practices, and the social problems 
which can result, Parliament has long intervened in those relationships so as to confer 

                                                 
11 R (on the application of UNISON) v Lord Chancellor [2017] IRLR 911, Supreme Court, at paragraph 6. 
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statutory rights on employees, rather than leaving their rights to be determined by 
freedom of contract.’ 

 
This proposal is just such an intervention.  
 
Usually there is a genuine dispute as to calculation, sometimes the deduction is pure 
exploitation as is too often seen in the construction industry. Deductions are calculated and 
made by the employer and always without the employee’s involvement. This leaves the 
employee with the invidious options of accepting that deduction in full, or challenging it at law at 
the very time that they have reduced resource available to do so. An employer sits as a judge in 
their own cause during any internal grievances about these deductions. It is therefore important 
for access to justice to have a venue such as the Employment Tribunal in which to address 
these issues. 
 
We note the recent Court of Appeal decision in Agarwal12 which addresses this area. Lord 
Justice Underhill noted: 
 

‘(1) Delaney v Staples, …, is binding authority that an ET has jurisdiction to resolve any 
issue necessary to determine whether a sum claimed under Part II is properly payable, 
including an issue as to the meaning of the contract of employment. … 
 
(3) There is no good – or even, frankly, comprehensible – policy reason for carving out 
from the jurisdiction of the ET one particular kind of dispute necessary in order to resolve 
a deduction of wages claim. On the contrary, to do so would be incoherent and would lead 
to highly unsatisfactory procedural demarcation disputes. ETs are well capable of 
construing the terms of employment contracts governing remuneration and have to do so 
in many other contexts.’ 

 
We respectfully agree with Lord Underhill. 
 
It would also be consistent with the purpose of introducing a requirement to provide more detailed 
pay statements pursuant to the Employment Rights Act 1996 (Itemised Pay Statement) 
(Amendment) Order 2018 SI 2018/147, namely so that workers can assess whether they have 
been paid correctly which should, according to the Department for Energy Business Energy and 
Industrial Strategy’s impact assessment13, “empower workers to challenge their employer… if they 
disagree with the information provided. We expect this to lead to fewer cases of underpayment, 
ensuring that a higher number of workers are paid correctly.”  
 
Consultation Question 29. Should employment tribunals be given the power to apply 
setting off principles in the context of unauthorised deductions claims? If so:  
 

(1) should the jurisdiction to allow a set off be limited to liquidated claims (i.e. 
claims for specific sums of money due)?  
 

                                                 
12 Agarwal v Cardiff and Vale University Health Board and ors [2018] EWCA Civ 2084, paragraph 27. 
13 https://www.legislation.gov.uk/ukia/2018/30/pdfs/ukia_20180030_en.pdf.  
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(2) should the amount of the set off be limited to extinguishing the employee’s 
claim?  

 
We would not support the introduction of setting-off into Employment Tribunals. We consider that 
there would be a risk of encouraging employers to pursue counter claims for breach of contract 
where a claim for unpaid wages was sought with the consequent result that workers may be less 
likely to pursue a claim for unpaid wages. A feature of the case of Asif v Key People (referred to 
in paragraph 4.107 of the consultation), is the fact that the claimant was an agency worker and 
the terms were uncertain. Agency workers are particularly vulnerable, as the Director of Labour 
Market Enforcement pointed out in his Labour Market Enforcement Strategy14. Moreover, in many 
cases the dispute as to the terms of the contract is often between the hirer and the agency, which 
should not therefore as a matter of course be visited upon the agency worker.  
 
Consultation Question 30. We provisionally propose that employment tribunals should 
continue not to have jurisdiction in relation to employers’ statutory health and safety 
obligations. Do consultees agree?  
 
Yes, except that employment tribunals should retain their jurisdiction in relation to automatically 
unfair dismissal and/or detriment for raising health and safety breaches under the Employment 
Rights Act 1996. 
 
Consultation Question 31. We provisionally propose that employment tribunals should 
continue not to have jurisdiction over workplace personal injury negligence claims. Do 
consultees agree?  
 
Yes. 
 
Consultation Question 32. We provisionally propose that employment tribunals should 
retain exclusive jurisdiction over Equality Act discrimination claims which relate to 
references given or requested in respect of employees and workers and former 
employees and workers. Do consultees agree?  
 
Yes. 
 
Consultation Question 33. Do consultees consider that employment tribunals should 
have any jurisdiction over common law claims (whether in tort or contract) which relate 
to references given or requested in respect of employees and workers (and former 
employees and workers)?  
 
Yes, subject to one element. We would not support the extension of the Employment Tribunal’s 
jurisdiction to cover the types of claim listed at paragraph 4.119(1) of the consultation.  
 

                                                 
14 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/705495
/labour-market-enforcement-strategy-2018-2019-executive-summary.pdf. 
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That caveat relates to settlement agreements wherein a common term is an agreed written 
reference, and/or an obligation to give non-written references which are consistent with a form of 
wording. For the reasons stated earlier in this response we would wish to see the Employment 
Tribunal be able to adjudicate on disputes arising out of the alleged breach of such a contractual 
term. 
 
CHAPTER 5: CONCURRENT JURISDICTION  
 
Consultation Question 34. Should employment tribunals and civil courts retain 
concurrent jurisdiction over equal pay claims?  
 
We have been at the forefront of equal pay claims over the last 15 years and have pursued claims 
through the Employment Tribunals in preference to the civil courts. This is because of the 
expertise of that body and the fact that it is well able to manage the large numbers of claimants 
which those claims have typically included. We also back, and echo, the factors given at 
paragraph 5.33 of the consultation. The only reason which would justify an equal pay claim in the 
civil courts is if it were no longer possible to pursue it in the Employment Tribunal. The key cause 
of that situation is the limitation provisions. 
 
Although the limitation for equal pay is six months, and so double the normal employment law 
limitation period, it nevertheless causes practical problems. Importantly, many of the triggers for 
bringing a claim are not obvious to the claimants themselves, e.g. promotions, changes in grade 
and TUPE transfers. This, combined with the fact that there are no limitation extension provisions 
in equal pay, mean that they are a particularly tricky type of claim. 
 
Unless the limitation issues in the Employment Tribunal are addressed, it is useful for the courts 
to retain concurrent jurisdiction. However, if the limitation period in the Employment Tribunal was 
equivalent to that in the courts, we would not have any objection to the Employment Tribunal 
having sole jurisdiction for equal pay claims.  
 
Consultation Question 35. Should the time limit for bringing an equal pay claim in 
employment tribunals be extended so that it achieves parity with the time limit for 
bringing a claim in the civil courts?  
 
We would support this proposal for the reasons given above. We also repeat our earlier 
observations about the rationale of short limitation periods in the Employment Tribunals. 
 
Consultation Question 36. What other practical changes, if any, are desirable to improve 
the operation of employment tribunals’ and civil courts’ concurrent equal pay 
jurisdiction?  
 
We do not have any view on this proposal. 
 
Consultation Question 37. Should the current allocation of jurisdictions across 
employment tribunals and the civil courts regarding the non-discrimination rule applying 
to occupational pension schemes remain unchanged?  
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Yes. 
 
Consultation Question 38. The present demarcation of employment tribunals’ and civil 
courts’ jurisdictions over the TUPE Regulations 2006 should not be changed. Do 
consultees agree?  
 
Yes. 
 
Consultation Question 39. The present demarcation of employment tribunals’, civil 
courts’ and criminal courts’ jurisdictions over the Working Time Regulations should not 
be changed. Do consultees agree?  
 
Yes. 
 
Consultation Question 40. Do consultees agree that the present demarcation of 
employment tribunals’, civil courts’ and criminal courts’ jurisdictions over the NMW 
should not be changed?  
 
Yes. 
 
Consultation Question 41. We provisionally propose that the present demarcation of 
employment tribunals’ and civil courts’ jurisdictions over the Blacklists Regulations 
should not be changed. Do consultees agree?  
 
A major problem with the Blacklists Regulations is that they only came into force on 2 March 2010. 
This meant that the activities of The Consulting Association in the construction industry were not 
covered by those Regulations. 
 
The present demarcation between the jurisdiction of the Employment Tribunals and the High 
Court is not satisfactory. Quite apart from the cap on compensation, the jurisdiction of the 
Employment Tribunals is unnecessarily circumscribed because a breach of regulation 3 cannot 
be pursued as a claim for breach of statutory duty in the Employment Tribunal. 
 
In practice, the restrictive criteria for a claim under the Blacklists Regulations, and in particular the 
increased damages available in the High Court has meant that, to date, claims have tended to be 
pursued in the High Court (see for example The Construction Industry Vetting Information Group 
litigation). 
 
Furthermore, additional remedies are essential in order to combat blacklisting. These include: 
 

1. Criminal sanctions against employers that illegally blacklist workers, including personal 
criminal liability for staff who knowingly blacklist. 

2. A 10 year ban on holding a directorship for any person found guilty of blacklisting. 
3. A ban from public contracts for firms that illegally blacklist workers. 
4. Compulsory training for HR directors and staff on the law around blacklisting. 
5. Stronger powers for the Information Commissioner’s Office to investigate cases of 

suspected blacklisting. 



 

14  
 

 
Consultation Question 42. Should the £65,300 cap applying to employment tribunal claims 
brought under the Blacklists Regulations be increased so that it is the same as the cap on 
compensatory awards for ordinary unfair dismissal claims, as amended from time to time? 
Are consultees aware of any cases affected by the £65,300 cap on compensation which 
have had to be brought in the civil courts?  
 
There should be no cap on damages in a successful claim under the Blacklists Regulations. A 
principle reason for this is that, as was conceded in The Construction Industry Vetting Information 
Group litigation (‘CIVIG’), the act of blacklisting will typically involve the commission of other 
unlawful acts such as defamation and breach of confidence, privacy and data protection rights. 
For all of these other causes of action, there is no limit on the amount of damages recoverable. 
The additional remedy of a statement in open court is also available in privacy and defamation 
cases. If the remedy available in the Employment Tribunal is to be effective and proportionate, 
then there should be no cap on the amount of damages recoverable. As an illustration, in CIVIG, 
some of the individual settlements were at the level of £200,000. 
 
If there is to remain a financial cap (and we repeat that there should not be a cap), then as that 
cap was originally set to mirror the cap on the compensatory award for unfair dismissal, it should 
at the very least keep pace with increases to the compensatory award limit. 
 
Consultation Question 43. Should members of trades or professions who are aggrieved 
by the decisions of their qualifications bodies be able to challenge such decisions on 
public law grounds in the High Court and separately be able to claim unlawful 
discrimination in the employment tribunal? If not, please would consultees explain why 
and what changes they would make.  
 
Yes. 
 
Consultation Question 44. Should any other changes be made to the jurisdiction of 
employment tribunals or of the civil courts in respect of alleged discrimination by 
qualifications bodies?  
 
We do not have any views on this. 
 
Consultation Question 45. Should a police officer who is aggrieved by the decision of a 
police misconduct panel be able to challenge that decision by way of statutory appeal to 
the Police Appeals Tribunal and separately to complain that the decision is 
discriminatory in an employment tribunal? If consultees take the view that the answer is 
“no”, what changes do they suggest?  
 
Yes.  
 
We agree with the Supreme Court decision in P v Commissioner of Police of the Metropolis [2017] 
UKSC 65. Prior to this decision police officers were already able to bring claims against their chief 
officer for discrimination unconnected to dismissal. However, police officers are dismissed by a 
police misconduct panel rather than the chief officer. The Court of Appeal had previously decided 
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in Heath v. Commissioner of Police for the Metropolis [2004] EWCA Civ 943, that panels were 
immune from being sued due to them being judicial bodies. The Supreme Court in P decided that 
the EU Framework Directive, provides police officers, as with other workers, a directly effective 
right to be treated in accordance with the principle of equal treatment in relation to employment 
and working conditions, including dismissals, based on fundamental EU principles of equivalence 
and effectiveness. The Supreme Court rightly held that there is a significant difference between a 
Police Appeals Tribunal and an employment tribunal, since the former does not have the same 
expertise in relation to equal treatment, and nor does it have the same powers of remedy as an 
employment tribunal.  
 
CHAPTER 6: RESTRICTIONS ON ORDERS WHICH MAY BE MADE IN EMPLOYMENT 
TRIBUNALS  
 
Consultation Question 46. Our provisional view is that employment tribunals should not 
be given the power to grant injunctions. Do consultees agree?  
 
Generally, we agree. However certain aspects of the Employment Tribunals’ powers are quite 
weak and can be ignored with impunity by employers (for instance Recommendations in 
discrimination cases,15 and reinstatement and re-engagement orders in unfair dismissal16). It 
would give the Employment Tribunal sharper teeth were these to be backed up with the risk of 
contempt of court.  
 
Consultation Question 47. Should employment tribunals have the power to apportion 
liability between correspondents in discrimination cases, so that each is separately liable 
to the claimant for part of the compensation? If so, on what basis should tribunals 
apportion liability?  
 
No. 
 
The recoverability of Employment Tribunal awards is an ongoing problem for claimants and too 
many recover nothing, especially against corporate respondents. The doctrine of joint and several 
liability ameliorates the effect of that deficiency in the system and we would not wish to see it 
undermined.  
 
Consultation Question 48. We provisionally propose that employment tribunals should 
be given the power to make orders for contribution between respondents in appropriate 
circumstances and subject to appropriate criteria. Do consultees agree? If so, we 
welcome consultees’ views as to appropriate circumstances and criteria.  
 
No. 
 
We do not accept that the absence of a right to claim for contribution in the Employment Tribunal 
is unjust or anomalous. This is because it reflects the particular character of statutory torts or 

                                                 
15 Section 124(2) and (3) Equality Act 2010.  
16 Section 116 Employment Rights Act 1996.  
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statutory contractual claims and the relationship of employer and employee. Employers are 
responsible for the actions of both their managers and their employees. 
 
There could be unintended consequences if the alleged perpetrators of acts of harassment and/or 
managers who make decisions that are challenged on the grounds of discrimination believe that 
they are financially at risk if the complaint succeeds. There could be increased pressure on 
complainants not to raise the issue or to find against them in grievances or appeals. Whilst this 
may in itself be actionable it is not a good thing. Employers should be able to resolve complaints 
internally. Individual perpetrators already risk dismissal or disciplinary action anyway. It is notable 
that it is very rare for disciplinary procedures to provide for fines or financial punishments other 
than demotion or dismissal. It would be wrong to introduce this through an extension of the 
Contribution Act. 
 
Consultation Question 49. If respondents are given the right to claim contribution from 
one another in employment tribunals, do consultees consider that this right should 
precisely mirror the position as regards common law claims brought in the civil courts, 
or be modified to suit the employment context? If the latter, we would be grateful to hear 
consultees’ views on appropriate modifications.  
 
We do not agree that Respondents should be given the right to claim a contribution from one 
another.  
 
Consultation Question 50. Should employments tribunals be given the jurisdiction to 
enforce their own orders for the payment of money? If so, what powers should be 
available to employment tribunals and what would be the advantages of giving those 
powers to tribunals instead of leaving enforcement to the civil courts?  
 
We do not consider that it is desirable or sensible to establish a specific Employment Tribunal 
enforcement structure. It is difficult to see how it could operate more effectively than the existing 
High Court machinery, and yet would have significant resource implications. 
 
We would support measures designed to make accessing the existing machinery via the 
Employment Tribunal easier. For instance, it would be desirable for a claimant to be able to write 
to the Employment Tribunal about a respondent’s default and to have the tribunal itself refer it to 
the enforcement officers directly, and with no additional cost to the claimant. It may also be 
advantageous for the Employment Tribunal to be able to case management that enforcement 
process.  
 
We note that the government’s ‘Good Work Plan’ proposes no meaningful changes to the 
current enforcement arrangements although it says that it will consider the position further.17 
 
CHAPTER 7: THE EMPLOYMENT APPEAL TRIBUNAL’S JURISDICTION  
 
Consultation Question 51. Should the EAT be given appellate jurisdiction over the CAC’s 
decisions in respect of trade union recognition and derecognition disputes? If such an 

                                                 
17 Good Work Plan, HM Government, December 2018. 






