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This is the submission by the President of Employment Tribunals (England and 
Wales) and the Regional Employment Judges to the Law Commission’s 
Consultation on Employment Law Hearing Structures. 
 
 
Consultation Question 1.  
 
We provisionally propose that employment tribunals’ exclusive jurisdiction over 
certain types of statutory employment claims should remain. Do consultees 
agree? 
 
Yes. As the specialist forum for employment claims, the employment tribunals have a 
well-established and respected exclusive jurisdiction over many statutory claims in the 
employment field and we can see no good argument in favour of creating any 
additional concurrent jurisdiction for other tribunals or the civil courts which do not have 
that specialism. 
 
At the outset of our submission, we draw attention to the amendments recently made 
by the Courts and Tribunals (Judiciary and Functions of Staff) Act 2018 to section 6 of 
the Tribunals, Courts and Enforcement Act 2007 by which the President of 
Employment Tribunals and the ten Regional Employment Judges are now judges of 
the first-tier tribunal and the upper tribunal and can be deployed to hear claims and 
appeals that arise in their constituent chambers. The 2018 Act also makes the 
Presidents of Employment Tribunals, in England and Wales and in Scotland, judges 
of the Employment Appeal Tribunal.  
 
As will appear from our answers to questions below, we strongly believe that based 
on the model of the deployment of the President or Regional Employment Judges 
under the 2018 Act, the deployment of Employment Judges to the county court to hear 
matters such as goods and services discrimination claims would be a welcome use of 
our expertise. Some Employment Judges already sit as District Judges in the county 
court and have been deployed to hear such claims. 
 
Consultation Question 2.  
 
Should there be any extension of the primary time limit for making a complaint 
to employment tribunals, either generally or in specific types of case? If so, 
should the amended time limit be six months or some other period?  
 
Yes, six months in all cases. The existing three-month time limit is, in our view, too 
short and in our experience, can have the effect of forcing employees to bring claims 
before exhausting internal grievance procedures which may resolve matters 
informally. 



 
Consultation Question 3.  
 
In types of claim (such as unfair dismissal) where the time limit can at present 
only be extended where it was “not reasonably practicable” to bring the 
complaint in time, should employment tribunals have discretion to extend the 
time limit where they consider it just and equitable to do so? 
 
Yes. We consider that the test to be applied in all cases should be the just and 
equitable test. We can see no good argument for having different tests for different 
complaints, which lacks logic and introduces complexity and confusion. The not 
reasonably practicable test is narrowly focussed and strictly applied and does not 
permit consideration of wider factors which may justify an extension of time.  
 
Consultation Question 4.  
 
We provisionally propose that the county court should retain jurisdiction to hear 
non-employment discrimination claims. Do consultees agree?  
 
Yes, subject to our further answers below which focus on the deployment of 
Employment Judges to hear such cases.  
 
Consultation Question 5.  
 
Should employment tribunals be given concurrent jurisdiction over non-
employment discrimination claims?  
 
No. Discrimination law is a specialist field, and we can see arguments in favour of 
extending the jurisdiction of the employment tribunals to non-employment 
discrimination claims. On balance, however, we consider that the jurisdiction of the 
employment tribunals should remain the employment field as widely defined at 
present. Non-employment discrimination claims should remain in the county court and 
the first-tier tribunal as presently allocated by statute. 
 
However, Employment Judges are recognised experts in discrimination law and would 
be able to handle such cases justly and effectively as part of a specialist Employment 
and Equalities Court or under a cross-deployment system by which they can be 
assigned to hear such cases in the first-tier tribunal or the civil courts or under 
arrangements like those adopted in the first-tier tribunal property chamber. We repeat 
our comments in our answer to question 1 about cross-deployment under the Courts 
and Tribunals (Judiciary and Functions of Staff) Act 2018. As noted above, 
Employment Judges and Regional Employment Judges who sit in the county court are 
already being allocated to hear claims which involve discrimination issues. 
 
Consultation Question 6.  
 
If employment tribunals are to have concurrent jurisdiction over non-
employment discrimination claims, should there be power for judges to transfer 
claims from one jurisdiction to the other? If so, what criteria should be used for 
deciding whether a case should be transferred:  



(1)  from county courts to employment tribunals; and/or  
(2)  from employment tribunals to county courts?  
 
Should county courts be given the power to refer questions relating to 
discrimination cases to employment tribunals? 
 
The answer to this question assumes that it is proposed that there be concurrent 
jurisdiction (contrary to the answer to question 5). If so, there should be power for 
judges to transfer claims from one jurisdiction to the other as the county court and first-
tier tribunal (property chamber) now do in relation to concurrent jurisdiction over 
property litigation, and applying similar principles.  
 
We do not oppose the county court having the power to refer questions relating to 
discrimination claims to employment tribunals. However, in our view referring 
questions to the employment tribunals involves unnecessary complexity and if it is felt 
that a case would benefit from the specialist expertise of the employment tribunals, it 
would be preferable to transfer it across to the employment tribunals or deploy an 
Employment Judge to hear it in the county court. 
 
Consultation Question 7. 
 
If employment tribunals are to have concurrent jurisdiction over non-
employment discrimination claims, should a triage system be used to allocate 
the claim as between the county court or the employment tribunal? If so, what 
form should this triage take?  
 
Yes. The triage should be conducted by a legal officer or tribunal case worker on paper 
or by a judge at an initial case management hearing. The allocation of the case should 
take place at the earliest opportunity. 
 
Consultation Question 8.  
 
Do consultees consider that employment judges should be deployed to sit in 
the county court to hear non-employment discrimination claims? 
 
Yes, we strongly agree, and for the reasons given in the consultation paper.  
 
Consultation Question 9.  
 
If consultees consider that employment judges should be deployed to sit in the 
county court, should there be provision for them to sit with one or more 
assessors where appropriate? 
 
Yes.  But where the Employment Judge is already being deployed to the county court 
as a specialist, an assessor or assessors may well serve little purpose, and if claims 
are thought to require a full panel, it would be appropriate to be able to transfer them 
to the employment tribunal where lay members play a full part in determining the case. 
County court lay assessors are, in any event, almost invariably drawn from the panel 
of existing employment tribunal non-legal members. 
 



Consultation Question 10.  
 
Should employment tribunals have jurisdiction to hear a claim by an employee 
for damages for breach of contract where the claim arises during the 
subsistence of the employee’s employment?  
 
Yes. We strongly support this. The present limitation of employment tribunals’ breach 
of contract jurisdiction to claims which arise or are outstanding on the termination of 
employment is wholly artificial, it lacks any logic and such claims arising from the 
employment relationship should be capable of being dealt with in the specialist 
employment forum. 
 
Consultation Question 11.  
 
Should employment tribunals have jurisdiction to hear a claim for damages for 
breach of contract where the alleged liability arises after employment has 
terminated?  
 
Yes. We strongly support this proposal. 
 
Consultation Question 12.  
 
We provisionally propose that the current £25,000 limit on employment 
tribunals’ contractual jurisdiction should be increased. Do consultees agree?  
 
Yes. We strongly support this. The present limit (which was set 25 years ago and has 
never been increased) is wholly unjustified and out of step with the limits for other 
claims within the jurisdiction of the employment tribunals or claims where there is no 
limit. It frequently means that employees are obliged to bring separate claims arising 
out of the same termination of employment in different forums. 
 
Consultation Question 13.  
 
What (if any) should the financial limit on employment tribunals’ contractual 
jurisdiction be, and why? 
 
We suggest £100,000, subject to regular review and increase. The limit should match 
the financial boundary on money claims between the county court and the High Court.  
However, it would in our view be in the interests of justice to make provision for 
contractual claims for more than that sum to be dealt with in the employment tribunals 
with the agreement of both parties. 
 
Consultation Question 14.  
 
If the financial limit on employment tribunals’ contractual jurisdiction is 
increased, should the same limit apply to counterclaims by the employer as to 
the original breach of contract claim brought by the employee? 
 
Yes. 
  



Consultation Question 15.  
 
Do consultees agree that the time limit for an employee’s claim for breach of 
contract under the Extension of Jurisdiction Order should remain aligned with 
the time limit for unfair dismissal claims? Should a different time limit apply if 
tribunals are given jurisdiction over claims that arise during the subsistence of 
an employee’s employment? 
 
The time limit for an employee’s claim for breach of contract under the Extension of 
Jurisdiction Order should remain aligned with the time limit for unfair dismissal claims 
(that is, three months at present or six months as proposed, and subject to a just and 
equitable extension of time). A different time limit should not apply to claims that arise 
during the subsistence of an employee’s employment. 
 
Consultation Question 16.  
 
We provisionally propose that employment tribunals’ contractual jurisdiction 
should not be extended to include claims for damages, or sums due, relating to 
personal injuries. Do consultees agree?  
 
Yes. 
 
Consultation Question 17.  
 
We provisionally propose that the prohibition against employment tribunals 
hearing claims for contractual breaches relating to living accommodation 
should be retained. Do consultees agree? 
 
No. The provision of living accommodation may be an important part of an employee’s 
terms of employment, for example for a live-in club steward. Employment tribunals 
already assess the value of such accommodation where awarding compensation for 
unfair dismissal. There is no logical reason for excluding such benefits from the 
employment tribunals’ breach of contract jurisdiction.  
 
Consultation Question 18.  
 
We provisionally propose that the prohibition against employment tribunals 
hearing breach of contract claims relating to intellectual property rights should 
be retained. Do consultees agree? 
 
Yes. We think this is an area outside the specialism of the employment tribunals. 
  
Consultation Question 19.  
 
We provisionally propose that the prohibition against employment tribunals 
hearing claims relating to terms imposing obligations of confidence (or 
confidentiality) should be retained. Do consultees agree? 
 
Yes. 
  



Consultation Question 20.  
 
We provisionally propose that the prohibition against employment tribunals 
hearing claims relating to terms which are covenants in restraint of trade should 
be retained. Do consultees agree? 
 
Yes. In answer to this and the previous question, such claims very often include claims 
for interim or permanent injunctive relief which would require substantial extension of 
the remedies available in law to employment tribunals, together with enforcement 
powers. Such remedies and powers exist in the civil courts where such claims should 
remain. 
  
Consultation Question 21.  
 
We provisionally propose that employment tribunals expressly be given 
jurisdiction to determine breach of contract claims relating to workers, where 
such jurisdiction is currently given to tribunals in respect of employees by the 
Extension of Jurisdiction Order. Do consultees agree?  
 
Yes.  We strongly support this proposal. Extending jurisdiction in this way to workers 
simply reflects the variety of working relationships that now exist and ensures access 
to justice on the part of such workers where a breach of contract claim arises. 
 
Consultation Question 22.  
 
If employment tribunals’ jurisdiction to determine breach of contract claims 
relating to employees is extended in any of the ways we have canvassed in 
consultation questions 10 to 20, should tribunals also have such jurisdiction in 
relation to workers? If consultees consider that there should be any differences 
between employment tribunals’ contractual jurisdiction in relation to employees 
and workers, please would they provide details. 
 
Yes. Many people now work under arrangements which mean that in law they are 
workers rather than employees. They work under contract. They are already able to 
bring claims in the employment tribunals for unauthorised deductions from wages. 
There is no logical or just basis on which workers should not also be able to bring 
breach of contract claims in the same way as employees. 
 
Consultation Question 23.  
 
We provisionally propose that employment tribunals should not be given 
jurisdiction to determine breach of contract disputes relating to genuinely self-
employed independent contractors. Do consultees agree?  
 
Yes. This will reflect the existing distinction between workers/employees and the 
genuinely self-employed with which employment tribunals are familiar. 
 
Consultation Question 24.  
 



We provisionally propose that employment tribunals should continue not to 
have jurisdiction to hear claims originated by employers against employees and 
workers. Do consultees agree? 
 
Yes. The employment tribunals primarily adjudicate upon employees’ employment 
protection rights and there is a risk of tactical litigation by employers if they can initiate 
claims. The employment tribunals already deal with a small number of employer’s 
contract claims where the claimant has brought a breach of contract claim.  
  
Consultation Question 25.  
 
We provisionally propose that employers should continue not to be able to 
counterclaim in employment tribunals against employees and workers who 
have brought purely statutory claims against them. Do consultees agree? 
 
Yes. 
  
Consultation Question 26.  
 
Should employment tribunals have jurisdiction to interpret or construe terms in 
contracts of employment in order to exercise their jurisdiction under Part I of 
the ERA 1996? 
 
Yes. We strongly support this. The present position has no logic. As things stand, the 
employment tribunals have no jurisdiction to interpret the contract of employment to 
decide on the content of a section 1 statement yet do have jurisdiction to interpret and 
decide on the terms of the contract in hearing a deduction from wages claim if there is 
financial loss. This is quintessentially an employment-related jurisdiction which should 
be exercisable by the employment tribunals. Employment tribunals already frequently 
interpret or construe contracts of employment in, for example, unauthorised 
deductions from wages claims. 
  
Consultation Question 27.  
 
Should employment tribunals be given the power to hear unauthorised 
deductions from wages claims which relate to unquantified sums? 
 
Yes. We strongly support this. The present position lacks logic and is unjust; the 
distinction between quantified and unquantified sums in this field is unsustainable. 
  
Consultation Question 28.  
 
Where an employment tribunal finds that one or more of the “excepted 
deductions” listed by section 14(1) to 14(6) of the Employment Rights Act 1996 
applies, should the tribunal also have the power to determine whether the 
employer deducted the correct amount of money from an employee’s or 
worker’s wages? 
 
Yes. We strongly support this. Again, the limitation of the employment tribunals’ 
jurisdiction is illogical and unjustifiable. Such claims almost always involve modest 



sums of money and should be decided in the speedy, informal and generally cost-free 
forum of the specialist employment tribunals, rather than forcing the employee into the 
civil courts. 
  
Consultation Question 29.  
 
Should employment tribunals be given the power to apply setting off principles 
in the context of unauthorised deductions claims? If so:  
(1)  should the jurisdiction to allow a set off be limited to liquidated claims (i.e. 
claims for specific sums of money due)?  
(2)  should the amount of the set off be limited to extinguishing the employee’s 
claim? 
 
(1) Yes. (2) Yes. This accords with justice and enables issues to be addressed in one 
claim in one forum. 
  
Consultation Question 30.  
 
We provisionally propose that employment tribunals should continue not to 
have jurisdiction in relation to employers’ statutory health and safety 
obligations. Do consultees agree?  
 
Yes.  However, it should be noted that the employment tribunals have jurisdiction to 
hear appeals against prohibition and improvement notices in accordance with the 
provisions of section 24 of the Health and Safety at Work Act 1974, and frequently 
hear such appeals. 
 
Consultation Question 31.  
 
We provisionally propose that employment tribunals should continue not to 
have jurisdiction over workplace personal injury negligence claims. Do 
consultees agree? 
 
Yes. 
 
Consultation Question 32.  
 
We provisionally propose that employment tribunals should retain exclusive 
jurisdiction over Equality Act discrimination claims which relate to references 
given or requested in respect of employees and workers and former employees 
and workers. Do consultees agree? 
 
Yes.  
 
Consultation Question 33.  
 
Do consultees consider that employment tribunals should have any jurisdiction 
over common law claims (whether in tort or contract) which relate to references 
given or requested in respect of employees and workers (and former employees 
and workers)? 



 
Yes. The employment tribunals already hear claims about references (or failure to give 
references) under the post-employment victimisation provisions of the Equality Act 
2010. It seems to us, therefore, that there is a good argument in favour of extending 
the employment tribunals’ jurisdiction to include claims in negligence or in contract 
relating to references, which are fundamentally employment-related claims which 
might properly fall within the expertise of the employment tribunals, but we are strongly 
of the view that this should not extend to claims in defamation. 
 
Consultation Question 34.  
 
Should employment tribunals and civil courts retain concurrent jurisdiction over 
equal pay claims? 
 
Equal pay claims brought in the civil courts are invariably referred to the employment 
tribunals, and the comment was made by the Court of Appeal in Brierley v Asda that 
as far as anyone knew, no civil court had ever heard an equal pay claim. Also in 
Brierley, the Court of Appeal commented favourably on the employment tribunals’ skill 
and expertise in such claims.  
 
Equal pay is a highly specialist field in which the employment tribunals have gained 
vast experience over many years and have heard complex, high-value multiple 
proceedings, for example in the NHS and local government. This raises the question: 
why should there be concurrent jurisdiction? It enables claimants to take advantage of 
the longer time-limit in the civil courts, as happened in Abdullah v Birmingham City 
Council, but our experience is that this is very rare, and we ask, is that a sufficient 
justification? We think there is a very good argument for conferring exclusive 
jurisdiction on the employment tribunals in this highly specialised field. 
  
Consultation Question 35.  
 
Should the time limit for bringing an equal pay claim in employment tribunals 
be extended so that it achieves parity with the time limit for bringing a claim in 
the civil courts? 
 
No. However, we consider that the six-month time limit (beginning with the last day of 
the employment) for standard cases under section 129 of the Equality Act 2010 should 
be amended to include the possibility of a just and equitable extension of time. 
  
Consultation Question 36.  
 
What other practical changes, if any, are desirable to improve the operation of 
employment tribunals’ and civil courts’ concurrent equal pay jurisdiction? 
 
None. Whilst we have questioned above why there is concurrent jurisdiction, we repeat 
that in practice, such claims in the civil courts are inevitably transferred to or questions 
referred to the employment tribunals, and the system appears to work well. 
 
Consultation Question 37.  
 



Should the current allocation of jurisdictions across employment tribunals and 
the civil courts regarding the non-discrimination rule applying to occupational 
pension schemes remain unchanged? 
 
Yes. 
  
Consultation Question 38.  
 
The present demarcation of employment tribunals’ and civil courts’ jurisdictions 
over the TUPE Regulations 2006 should not be changed. Do consultees agree? 
 
Yes. 
 
Consultation Question 39.  
 
The present demarcation of employment tribunals’, civil courts’ and criminal 
courts’ jurisdictions over the Working Time Regulations should not be changed. 
Do consultees agree?  
 
Yes. 
 
Consultation Question 40.  
 
Do consultees agree that the present demarcation of employment tribunals’, 
civil courts’ and criminal courts’ jurisdictions over the NMW should not be 
changed? 
 
Yes. 
  
Consultation Question 41.  
 
We provisionally propose that the present demarcation of employment 
tribunals’ and civil courts’ jurisdictions over the Blacklists Regulations should 
not be changed. Do consultees agree?  
 
Yes. 
 
Consultation Question 42.  
 
Should the £65,300 cap applying to employment tribunal claims brought under 
the Blacklists Regulations be increased so that it is the same as the cap on 
compensatory awards for ordinary unfair dismissal claims, as amended from 
time to time? Are consultees aware of any cases affected by the £65,300 cap on 
compensation which have had to be brought in the civil courts?  
 
Yes. The cap currently penalises a claimant who is a worker when the detriment 
complained of is that his or her contract was terminated. They potentially receive less 
than an employee who is dismissed in contravention of the Blacklist Regulations 
because employees have the benefit of the separate unfair dismissal protection under 
section 104F(1)  of the Employment Rights Act 1996.  The amendment proposed is 



clearly in the interests of justice. We are not aware of any cases which have had to be 
brought in the civil courts.   
 
Consultation Question 43.  
 
Should members of trades or professions who are aggrieved by the decisions 
of their qualifications bodies be able to challenge such decisions on public law 
grounds in the High Court and separately be able to claim unlawful 
discrimination in the employment tribunal? If not, please would consultees 
explain why and what changes they would make. 
 
 
Yes.  Decisions of qualification bodies might also be challenged in the first-tier tribunal 
general regulatory chamber. Discrimination claims against qualifications bodies have 
a strong employment context making them suitable for decision in the employment 
tribunals. 
  
Consultation Question 44.  
 
Should any other changes be made to the jurisdiction of employment tribunals 
or of the civil courts in respect of alleged discrimination by qualifications 
bodies? 
 
No. 
  
Consultation Question 45.  
 
Should a police officer who is aggrieved by the decision of a police misconduct 
panel be able to challenge that decision by way of statutory appeal to the Police 
Appeals Tribunal and separately to complain that the decision is discriminatory 
in an employment tribunal? If consultees take the view that the answer is “no”, 
what changes do they suggest? 
 
Yes. It is entirely appropriate that if alleged to be unlawfully discriminatory, decisions 
of such bodies should be considered in the specialist forum for discrimination claims.  
 
Consultation Question 46.  
 
Our provisional view is that employment tribunals should not be given the 
power to grant injunctions. Do consultees agree? 
 
Yes. A practical issue is that at present the employment tribunals have no committal 
powers, and if an injunction was breached sanction would have to be dealt with by 
another judge in a different jurisdiction which is undesirable. We think that the practical 
difficulty outweighs any argument in favour of employment tribunals having this power. 
  
Consultation Question 47.  
 
Should employment tribunals have the power to apportion liability between co- 
respondents in discrimination cases, so that each is separately liable to the 



claimant for part of the compensation? If so, on what basis should tribunals 
apportion liability? 
 
Yes. We are strongly in favour of this proposal which meets the interests of justice and 
gives flexibility to reflect individual responsibility and resources. Apportionment should 
be on the same broad basis of apportionment applicable in the civil courts. 
  
Consultation Question 48.  
 
We provisionally propose that employment tribunals should be given the power 
to make orders for contribution between respondents in appropriate 
circumstances and subject to appropriate criteria. Do consultees agree? If so, 
we welcome consultees’ views as to appropriate circumstances and criteria. 
 
Yes. We strongly agree, and again we propose the same basis of contribution 
applicable in the civil courts. 
 
Consultation Question 49.  
 
If respondents are given the right to claim contribution from one another in 
employment tribunals, do consultees consider that this right should precisely 
mirror the position as regards common law claims brought in the civil courts, 
or be modified to suit the employment context? If the latter, we would be grateful 
to hear consultees’ views on appropriate modifications. 
 
This right should precisely mirror the position in common law claims brought in the civil 
courts. We think this will be sufficient to allow employment tribunals to take account of 
the employment context. 
  
Consultation Question 50.  
 
Should employment tribunals be given the jurisdiction to enforce their own 
orders for the payment of money? If so, what powers should be available to 
employment tribunals and what would be the advantages of giving those powers 
to tribunals instead of leaving enforcement to the civil courts? 
 
No.  Section 15(1) of the Employment Tribunals Act 1996 provides that “any sum 
payable in pursuance of a decision of the Employment Tribunal in England and Wales 
which has been registered in accordance with employment tribunal procedure 
regulations shall be recoverable under section 85 of the County Courts Act 1984 or 
otherwise as if it was payable under an order of the County Court”.   This provides a 
sufficient mechanism. There is no need or justification for setting up a separate 
mechanism for the employment tribunals to enforce their own decisions nor any 
reason to think that such a mechanism would be any more efficient in recovering 
employment tribunals’ awards.  
 
What would assist parties is a simpler enforcement process through the civil courts 
with more clarity and effective “signposting” of what is available by way of enforcement 
and how to action the necessary processes.  The current reform programme within 



HMCTS provides an opportunity to ensure that a more “joined up” process between 
tribunals and the civil courts regarding enforcement is achieved. 
  
Consultation Question 51.  
 
Should the EAT be given appellate jurisdiction over the CAC’s decisions in 
respect of trade union recognition and derecognition disputes? If such an 
appellate jurisdiction were created, do consultees agree that it should be limited 
to appeals on questions of law? 
 
We make no submission in answer to this question. 
 
Consultation Question 52.  
 
We provisionally propose that there is no need to alter or remove the EAT’s 
current jurisdiction to hear original applications in certain limited areas. Do 
consultees agree? 
 
Yes. 
 
Consultation Question 53.  
 
We provisionally propose that an informal specialist list to deal with 
employment- related claims and appeals should be established within the 
Queen’s Bench Division of the High Court. Do consultees agree? If so, what 
subject matter should come within its remit? 
 
Yes. Any employment-related claim and appeal currently within the jurisdiction of the 
High Court should be allocated to judges with the relevant employment law expertise, 
knowledge and experience. 
 
Consultation Question 54.  
 
What name should it be given: Employment List, Employment and Equalities 
List or some other name? 
 
Employment and Equalities List. 
 
 
 
Richard Byrne, Regional Employment Judge (South East Region) and Stuart 
Robertson, Regional Employment Judge (North East Region) 
 
11 January 2019 
 
 
 


