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Introduction 
 
This is the submission of the Council of Employment Judges (‘CEJ’) to the 
Law Commission’s Consultation on Employment Law Hearing Structures.  
 
CEJ represents Employment Judges (‘EJs) of all ranks, salaried and fee paid, 
in all three jurisdictions of the United Kingdom. The contributors to this 
submission are volunteers that reflect that diversity. CEJ and its members are 
keen to play a role in a legal system that works for the public. Central to that is 
access to justice.  
 
Whilst the consultation relates principally to England & Wales, this response is 
approved by the Executive Committee of CEJ which includes members from 
Scotland and Northern Ireland (‘NI’) and is one made on behalf of the EJs in 
all three Jurisdictions.  
 
In a separate appendix, appended at the end of this submission at pages 31 to 
34, we list some concerns raised by Scottish members in the event that 
substantive employment law in England & Wales were to diverge from that in 
Scotland. The Scottish EJs endorse this response by CEJ. 
 
While we have decided there should not be a detailed NI response to this 
England & Wales Law Commission document, given the different legislation / 
rules of procedure and court structure in NI, the EJs in NI support the terms of 
the CEJ response to the Law Commission’s Consultation. 
 
Jonathan Brain 
Employment Judge 
President of the Council 
Council of Employment Judges 
 
10 January 2019 
 

1 Consultation Question 1. We provisionally propose that employment 
tribunals’ exclusive jurisdiction over certain types of statutory 
employment claims should remain. Do consultees agree? 

1  
(Note: Throughout we refer variously to ‘Employment Tribunals’ as such and also as ‘ETs’, 
‘Tribunals’ and ‘tribunals’). 
 
 

1.1 We agree. Access to justice is the key concept to this consultation. We 
submit that employment disputes should be litigated where (a) the imposition of 
fees and (b) the costs regime do not deter access to justice. These are the 
access to justice principles. 
 
1.2 The Supreme Court in R (on the application of UNISON) v Lord 
Chancellor [2017] IRLR 911 set aside a disproportionate fees regime.  
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1.3 Costs do not - and should not – follow the event in employment litigation. It 
is right that a losing party should typically only be exposed to costs, with means 
taken into account, where (a) it has acted ‘vexatiously, abusively, disruptively or 
otherwise unreasonably’; (b) the claim or response had no reasonable 
prospects of success; (c) a hearing has been postponed or adjourned on an 
application of a party less than 7 days before it was due to start: rule 76 of the 
Employment Tribunals (Constitution & Rules of Procedure) Regulations 2013, 
schedule 1. A person who brings or defends a claim in a manner which does 
not fall foul of the above should not be exposed to costs in the employment 
context. 
 
1.4 It is submitted that the access to justice principles should inform jurisdiction 
for employment disputes: where the matter relates to employment (or 
equalities), the Employment Tribunal should be the forum for resolution of 
disputes: a forum where there should be no fees and where costs should not 
follow the event. 
 
1.5 In addition to the access to justice principles, the Employment Tribunal 
system enjoys an excellent range of Alternative Dispute Resolution (ADR) 
facility. First, there is the institution of ACAS itself. In nearly all cases, no claim 
may be brought to a Tribunal without first having been subject to the ACAS Early 
Conciliation regime. Then once before the Tribunal, there are ADR options: first, 
the much-used Judicial Mediation, where a Judge devotes a day to mediate a 
settlement; secondly, the still under-used facility of Judicial Assessment, an 
early neutral evaluation option whereby parties can be given a provisional view 
as to strengths and weaknesses of their position with view to subsequent 
settlement. So, with the ET system comes developed and developing ADR 
requirements and options. 
 
1.6 In short, the Employment Tribunal system benefits from the access to justice 
principles and developed and developing ADR requirements and options. 
 
1.7 Furthermore, it is our experience that the existence of lay members on 
Tribunals adds credibility with users. The concept of the industrial/employment 
jury adds to the appropriateness of the Employment Tribunal as the forum to 
resolve disputes. We acknowledge that extension of jurisdiction may not 
necessarily involve lay members, but where it does or might, their existence 
would add credibility to the process. 
  

2 Consultation Question 2. Should there be any extension of the primary 
time limit for making a complaint to employment tribunals, either generally 
or in specific types of case? If so, should the amended time limit be six 
months or some other period? 

2  
2.1 There is a good case for the statutory time limits for Employment Tribunal 
claims which currently stand at three months to be extended to six months.   
 
2.2 The three-month time limit is markedly shorter than that which applies in 
relation to other private law claims. It may be contrasted with six years for 
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contract and six years for most claims in tort; one year for defamation and three 
years (with the scope for discretionary extension) in claims for personal injury. 
The origins for this short time limit lie in the aim of the Tribunal serving as a 
quick, cheap and informal forum in which employees’ claims, usually of low 
value, could swiftly be determined.  
 
2.3 While to some extent those considerations hold good, and should be 
reflected in a shorter time limit than appears elsewhere, there has been real 
change over the years in a number of relevant ways: 
 
(1)  the Tribunal now regularly deals with claims which are of high value, now 
that there is no cap on awards for discrimination and in certain other types of 
claim; 
 
(2)  the complexity of claims has also increased, as has the applicable law. 
Many cases require substantial investment in time (and money) in seeking 
advice on, and formulating, any claims which might be brought; 
 
(3)  the overall pace at which claims now pass through the Tribunal system 
is far slower than before. Tribunals now operate to a target of getting claims 
heard within 6 months of issue; the remedy stage of successful claims may 
finally be concluded much later still. It is somewhat anomalous and 
anachronistic that the time limit in which an employee must identify, decide 
upon, formulate and decide to bring their claims is half as long as the time within 
which the tribunal thereafter aims to start the hearing of their claim.  
 
2.4 A fact continually seen in practice is that employees are very often reluctant 
to pursue claims against their employer, or against a recent ex-employer. They 
will often have perfectly sound reasons for delaying before bringing complaints. 
They might be reluctant to take legal action which might sour the relationship 
while it lasts (or while a job reference is awaited); they might want to pursue 
internal grievance or appeal processes, or to focus on looking for a new job; or 
they might not immediately realise that their claim has any particular value. A 
very short time limit may push some individuals into precipitous litigation, and 
act as a barrier to justice for others. 
 
2.5 The three-month time limit is especially problematic in claims of 
discrimination on grounds of pregnancy and maternity: it often means that the 
woman has to decide upon, formulate and issue a claim whilst in the early 
stages of maternity leave.  
 
2.6 It also can be problematic in complaints of harassment related to any of the 
relevant protected characteristics. A claimant is often left to formulate a claim at 
the time of or shortly after distressing events.  
 
2.7 As the Consultation Paper notes at paragraph 2.50, a 6-month time limit is 
applied to some statutory employment law claims, and we are not aware of 
these causing any particular difficulty or injustice to employers. We consider 
there are good grounds now for extending other employment law time limits to 
that length. 
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2.8 If the time limit is extended to 6 months, there could be reason to review the 
complicated time limits regime of the ACAS Early Conciliation process.  
 

3 Consultation Question 3. In types of claim (such as unfair dismissal) 
where the time limit can at present only be extended where it was “not 
reasonably practicable” to bring the complaint in time, should 
employment tribunals have discretion to extend the time limit where they 
consider it just and equitable to do so? 

3  

3.1 The “not reasonably practicable” test, where it currently applies, should be 
replaced with the “just and equitable” test found elsewhere. 

3.2 It is clear that there is a major anomaly with the current system: two 
fundamentally different approaches are taken to the application of time limits for 
statutory employment claims which are often similar in nature and may indeed 
entail precisely the same facts. Three examples illustrate this: 

(1)  the discriminatory dismissal of an employee is likely to be both an act of 
unlawful discrimination and an unfair dismissal. The “just and equitable” 
test applies in the former case, the “not reasonably practicable” test in 
the latter; 

(2) the same is true of claims for victimisation under the Equality Act 2010 
and under the Employment Rights Act 19961. These claims are in 
essence indistinguishable: they both entail the employer subjecting an 
employee or worker to detrimental treatment for engaging in protected 
conduct: in the case of victimisation under the Equality Act2, for doing 
protected acts (usually complaining of unlawful discrimination); in the 
case of victimisation under the Employment Rights Act3, for making 
protected disclosures. The same set of facts will often give rise to both 
types of claim; 

(3) a woman who is subjected to detrimental treatment by her employer 
because she is pregnant or because she has taken maternity leave may 
have claims under both the Equality Act4 and the Employment Rights 

                                                           

1 Such claims in the Employment Rights Act context are sometimes referred to as “detriment” claims 
but they are unquestionably a species of victimisation: the Public Interest Disclosure Act 1998, which 
inserted the relevant provisions in to the Employment Rights Act 1996, is by its long title “An Act to 
protect individuals who make certain disclosures of information in the public interest: to allow such 
individuals to bring action in respect of victimisation; and for connected purposes”, and the language of 
victimisation is used by the appellate Courts: see eg Fecitt v NHS Manchester [2012] ICR 372 (CA) 
and Timis v Osipov [2018] EWCA Civ 2321. 

2 Equality Act 2010, section 27. 

3 Parts IVA and V of the Employment Rights Act 1996. 

4 Equality Act 2010, sections 18(2)-(4) and 39. 
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Act5. Once again, the test is “just and equitable” in the former case, and 
“not reasonably practicable” in the latter. 

Many other similar examples could be given. These distinctions appear arbitrary 
and illogical. 

3.3 The difference in how the two tests operate can be stark.  For example, an 
employee who presents their claim late because they reasonably relied on 
incorrect legal advice will generally be unable to show that it was “not 
reasonably practicable” to present their claim in time6, whereas it will usually be 
“just and equitable” to extend time.7 

3.4 The origins of this bifurcated approach are historical, and there is no obvious 
reason in principle why it should be retained.  

3.5 The “not reasonably practicable” test is inflexible and can operate harshly 
towards claimants, all the more so when coupled with the short applicable 
primary time limit. As we have observed under Question 2 above, claimants 
often have very good and sensible reasons for delaying before bringing 
complaints against their current or recent employer. But the “not reasonably 
practicable” test lacks the flexibility to do justice in very many such cases. In 
London Undergound v Noel8, for example, it was “reasonably practicable” for 
the claimant to bring her claim even though in the circumstances of that case 
each member of the Court of Appeal was at pains to point out the harshness of 
the outcome which the “reasonably practicable” test compelled.9 This too is the 
experience of many employment judges in practice. 

3.6 The just and equitable test, by contrast, confers on the Tribunal a broad 
discretion which allows the tribunal to do justice between the parties. It would 
be wrong to assume that it is overly generous to claimants: not only is the 
primary time limit already short, but the burden lies squarely on the claimant to 

                                                           
5 Employment Rights Act 1996, section 47C, read together with Maternity and Parental Leave 
Regulations 1999, regulation 19(1)-(2). 

6  Dedman v British Building and Engineering Appliances Ltd [1974] ICR 53; Marks and Spencer 

plc v Williams-Ryan [2005] ICR 1293; Northamptonshire County Council v Entwhistle [2010] IRLR 

740. 

7 Chohan v Derby Law Centre [2004] IRLR 685.  

8 [2000] ICR 109. 

9 Peter Gibson LJ said: “I would accept that, if the test had been one of reasonableness, as distinct from 

reasonable practicability, the employee would be entitled to succeed. The present case seems to me 

to be a very hard one and I have sympathy for the employee” (at p117); Judge LJ said “this conclusion 

is undoubtedly a harsh one” which he reached “with regret” (at pp117, 118); Waller LJ said “I share the 

feeling evident from the judgments of Peter Gibson and Judge L.JJ. that, if this appeal must be allowed, 

it is hard on the employee. She, it seems to me, acted reasonably in not bringing her proceedings until 

after the offer of her new job was withdrawn. But the test is whether it was reasonably practicable for 

her do so within the period of three months from her dismissal, and the answer to that question is much 

more difficult” (p118). 
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persuade the Tribunal that it is just and equitable to extend time, and the 
extension of time under this test remains the exception rather than the rule.10 

 
4 Consultation Question 4. We provisionally propose that the county court 

should retain jurisdiction to hear non-employment discrimination claims. 
Do consultees agree? 

4 In relation to questions 4-9 Employment Judges across Great Britain consider 

that the same arrangements as apply between the Employment Tribunals and 

the County Courts and High Courts in England and Wales should equally apply 

as between the Employment Tribunals and the Sheriff Court and the Court of 

Session in Scotland. 

4.1 There are some jurisdictions which are so established in the County Court 
that it would make no sense to litigate them in the Employment Tribunal. That 
includes possession claims, even where the Defendant is disabled and is 
running ‘an Equality Act defence’: (basically the ‘defence’ adds a hurdle 
meaning the landlord has to show it is a proportionate means of achieving a 
legitimate aim to secure possession against a disabled person). 
 
4.2 However, if the access to justice principles relating to fees and costs 
together with the facilities of ADR mean it is desirable to develop the ET into an 
Employment and Equalities Tribunal/Court, then Employment Judges would 
welcome the extra responsibility.  
 
4.3 Over time Employment Judges have become very experienced with 
equalities issues. Disability, for example. We are experienced in making 
disability work at the workplace, learning what disabled people can do, with 
reasonable adjustments. Think Paralympics. That experience is portable to 
other areas of equalities litigation. 
 

5 Consultation Question 5. Should employment tribunals be given 
concurrent jurisdiction over non-employment discrimination claims? 

5  
Yes. We would welcome this. The experience of this over time would show 
whether most equalities business should sensibly be allocated to an 
Employment and Equalities Tribunal/Court in due course. 
 

6 Consultation Question 6. If employment tribunals are to have concurrent 
jurisdiction over non-employment discrimination claims, should there be 
power for judges to transfer claims from one jurisdiction to the other?   
If so, what criteria should be used for deciding whether a case should be 
transferred:  
(1) from county courts to employment tribunals; and/or  
(2) from employment tribunals to county courts?  
 
Should county courts be given the power to refer questions relating to 
discrimination cases to employment tribunals? 

                                                           
10 Robertson v Bexley Community Centre t/a Leisure Link [2003] IRLR 434 (CA). 
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6  
6.1 Yes. The variables are fees, costs, time and expertise. Fees, costs and 
expertise are dealt with above. There is also the issue of time. Employment 
Tribunals are used to giving adequate time to equalities issues so that they are 
determined fairly. Sometimes it is a fair criticism that too much time is given. 
Employment Judges are very aware, however, of the need to keep issues under 
control. It is rare for it to be said, however, that too little time is given. The District 
Judge civil week tends to be very tightly timetabled in the County Court. There 
is very little scope in their diaries to hear discrimination cases that would last 
more than a day. The demands of family cases also impact on the available time 
for civil cases.  
 
6.2 Employment Judges would welcome being asked to assist Civil Judge 
colleagues on specific questions. Whether a party is disabled within the 
meaning of the Equality Act 2010 would be an obvious example.  
 
 

7 Consultation Question 7. If employment tribunals are to have concurrent 
jurisdiction over non-employment discrimination claims, should a triage 
system be used to allocate the claim as between the county court or the 
employment tribunal? If so, what form should this triage take? 

7  
The matter might be raised in a Defence or a Response; by direct application; 
and provision should be made for this issue to be addressed in Directions and 
Listing Questionnaires in the County Court or Case Management Agendas in 
the ET.  
 

8 Consultation Question 8. Do consultees consider that employment judges 
should be deployed to sit in the county court to hear non-employment 
discrimination claims? 

8  
8.1 For their part, the Employment Judges who sit in the County Court very 
much value this aspect to their roles. This is 6 weeks’ a year. They have been 
made to feel very welcome by Courts’ colleagues. All have had a 3-day induction 
training, and all will have had a 2-day refresher training. The work is principally 
that of a District Judge in the civil jurisdiction. They are subject to an appraisal 
system. 
 
8.2 There is an increasing number of examples of Employment Judges being 
asked to sit on trials of multi-track cases that engage the Equality Act 2010. The 
Employment Judges are keen to do this because it fits with their experience in 
sitting on multi-day discrimination and equal pay cases. This is known to have 
happened in Birmingham, Bristol, Sheffield and Watford County Courts. 
 
8.3 It is submitted that it makes sense to make use of the knowledge and 
experience of Employment Judges in this way. It is in the public interest. 
Furthermore, cross-ticketing is an important means of judicial career 
development. 
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8.4 Most Employment Judges are selected from employment law practitioners. 
Most employment law practitioners had a High Court/County Court dimension 
to their practice as well as Tribunal. So, it is submitted that this all makes sense. 
  

9 Consultation Question 9. If consultees consider that employment judges 
should be deployed to sit in the county court, should there be provision 
for them to sit with one or more assessors where appropriate? 

9  
Employment Judges of course sit with lay members in the Tribunal. Frequently, 
county court assessors are selected from the ranks of Employment Tribunal lay 
members. So, sitting with assessors would make sense. 
 

10 Consultation Question 10. Should employment tribunals have jurisdiction 
to hear a claim by an employee for damages for breach of contract where 
the claim arises during the subsistence of the employee’s employment? 

10  
Executive Summary upon questions 10, 11,12,13 and 14 
 
It is submitted that the Employment Tribunal (‘ET’) should have concurrent 
uncapped jurisdiction with the Courts to deal with breach of contract claims from 
employees and an increased but circumscribed jurisdiction to deal with 
counterclaims employers. We consider that there should be no originating 
jurisdiction to allow claims from employers against employees and that 
counterclaims should be permitted only in breach of contract and unpaid wages 
claims.  
 
 Jurisdiction should extend to claims which arise during and after the ending of 
the employment relationship. Litigants should have a choice of forum when 
dealing with claims both for liquidated and unliquidated damages. 
 
The current restrictions upon ETs’ breach of contract jurisdiction creates 
unjustifiable anomalies, complications and costs for the parties and HMCTS. 
 
While we do not argue for exclusive jurisdiction over these matters the restriction 
deprives employees of recourse to the ET which is a forum affording many 
advantages to those wishing to pursue in-employment claims (including that 
ETs are presided over by specialist judges whose expertise and ability to 
preside over claims of very significant value has been recognised by the senior 
judiciary).         
 
 
10.1 The ET has jurisdiction to hear a complaint from an employee of breach of 
contract but only where the claim arises or is outstanding upon termination of 
the employee’s employment. In each case the claim must arise or be 
outstanding on the termination of the employee's employment; the jurisdiction 
is not available during the subsistence of the contract (Southern Cross 
Healthcare Co Ltd v Perkins [2011] ICR 285 (CA)).  
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10.2 This is a significant restriction and one which we suggest is now untenable. 
The restrictions upon the ET limiting jurisdiction to claims limited to £25,000 and 
only where the employment relationship has come to an end (with the claim 
subsisting or arising at the end of it) cause genuine problems, as we shall 
explain. 
 
10.3 By way of background, in 1994 the jurisdiction of ETs was enlarged to 
enable them to hear and determine certain claims for damages for breach of a 
contract of employment. Although the power to extend their jurisdiction in this 
way had existed since 1971, it was not exercised until the Employment Tribunals 
Extension of Jurisdiction (England and Wales) Order 1994 was made pursuant 
to the power contained in s 131 of the Employment Protection (Consolidation) 
Act 1978 (‘EP(C)A 1978. With the repeal of the EP(C)A 1978, this general power 
was re-enacted in s 3 of the Employment Tribunals Act 1996, and the 1994 
Order treated as if it had been made under that section. The claims to which the 
Order relates are (a) a claim brought by an employee for the recovery of 
damages for breach of his contract of employment or other contract connected 
with employment, or for a sum due under that contract, being a claim in respect 
of which a court of law would have jurisdiction; and (b) an equivalent claim 
brought by an employer against an employee who has made a claim against 
him under the Order. 
 
10.4 It is only possible to bring a contract claim in a Tribunal if the contract or 
the employment in which the employee worked has been terminated. If an 
employee wishes to bring a claim whilst still employed, he can only do so in the 
civil courts. This is anomalous as in contrast to the limited breach of contract 
jurisdiction, the ET has jurisdiction to consider many different types of claim 
arising before, during and after employment.  
 
10.5 The restriction when dealing with breach of contract claims is difficult to 
justify as the ET routinely considers and construes contractual provisions when 
dealing with these other claims. Issues of contractual construction arise in 
unpaid wages and constructive unfair dismissal claims. There is no rational or 
good reason to limit breach of contract claims only to matters arising upon 
termination as opposed to breaches occurring during an ongoing relationship.  
 
10.6 Of particular relevance is that ETs may consider claims by employees 
during employment that they have suffered an unlawful deduction from wages 
‘properly payable’ to them. This jurisdiction may be exercised during 
employment and is not subject to a financial cap.  
 
10.7 When dealing with an unlawful deduction of wages claim the ET may 
construe the relevant contractual provisions and determine an issue of 
contractual interpretation in order to determine whether wages are properly 
payable to a worker. Argarwal v Cardiff University [2018] EWCA Civ 1434. 
Effectively ETs are dealing with uncapped breach of contract claims when 
dealing with such matters. Why then should there be a restriction on ETs’ breach 
of contract jurisdiction?   
 



Council of Employment Judges 

10 
 

10.8 However, the unlawful deduction from wages jurisdiction is subject to the 
qualification that the payment in question must be capable of quantification in 
order to constitute wages properly payable under S.13(3) of the Employment 
Rights Act 1996 (‘ERA’) and thus be protected from improper deduction. This 
can give rise to difficulty for the employee. To be covered by ETs’ jurisdiction to 
deal with unlawful deductions from wages the payment in question must be 
capable of quantification. 
    
10.9 Claims for a loss of a chance are not covered. An employee wishing to 
claim for the loss of a chance while in employment as well as one with an 
ascertainable quantum of over £25,000 after it must sue in the county court. 
  
10.10 The ET routinely considers and construes contractual provisions. There 
is no reason for this to be limited when dealing with breach of contract claims to 
matters arising upon termination as opposed to breaches occurring during an 
ongoing relationship.  
 
10.11 In Coors Brewers Ltd v Adcock 2007 ICR 983, CA, the Court of Appeal 
held that the employees could not rely on the ERA to claim losses resulting from 
the employer's alleged failure to introduce a new incentive scheme that it had 
promised. Since there were a number of schemes that could have been chosen 
using different combinations of targets and incentives, it would be impossible to 
say what amount would have been payable under the scheme. The payment 
due was therefore incapable of quantification and there was no date on which 
the claimants could say that the employer had made an unlawful deduction of a 
quantified amount from their wages. The claims were really damages claims for 
the loss of the chance that the claimants would have received some benefit if 
an appropriate scheme had been in place and did not constitute wages properly 
payable under S.13(3). The task of measuring the loss of chance was outside 
the jurisdiction of the tribunal because the claimants remained employed. The 
ET thus had no jurisdiction under the ERA or the 1994 Order and the claimants 
were left to sue in the county court.  
 
10.12 In Delaney v Staples (t/a De Montfort Recruitment) 1992 ICR 483, HL, 
one of the reasons the House of Lords gave for deciding that a payment in lieu 
of wages does not constitute wages under S.27(1) ERA was that it is impossible 
to quantify the amount properly payable at the time of dismissal, as it must be 
reduced by any sum the worker earns (or could earn) by means of alternative 
employment during the notional notice period. An employee could of course 
pursue a breach of contract claim in the ET for loss of a chance and/or wrongful 
dismissal so long as this is brought after the termination of the contract.  
 
10.13 The inability to deal with loss of a chance claims is further illustrated by 
Allsop v Christiani and Nielsen Ltd (in administration) EAT 0241/11 EAT 
dismissed the claimant's appeal against an Employment Tribunal's decision that 
it had no jurisdiction to hear his claims for unlawful deductions, which were 
based, among other things, on his employer's failure to increase his salary or to 
review his subsistence allowance, which the claimant asserted that the 
employer had promised to do. The EAT noted that Coors Brewers establishes 
that Part II of the ERA ‘is designed for straightforward claims where the 



Council of Employment Judges 

11 
 

employee can show that he has not been paid quantified or quantifiable sums 
properly due to him under his contract'. The claimant's claims were essentially 
ones of failure to exercise a discretion in his favour, which could only sound in 
damages for breach of contract. 
 
10.14 Similarly, in Kingston upon Hull City Council v Schofield and ors EAT 
0616/11 the Appeal Tribunal rejected unlawful deduction from wages claims 
based on an assertion that the claimants' jobs had been undervalued in the 
Council's job evaluation exercise. The claims were for unquantified damages for 
breach of contract, which did not fall within the ERA. 
 
10.15 In Lucy and ors v British Airways plc EAT 0033/08. L was one of 78 
claimants employed as cabin crew by BA plc and based at Manchester Airport. 
In addition to their basic salary the claimants were entitled to ‘flying allowances' 
(including meal allowances, night stop allowances and long day payments) that 
became payable when they carried out flying duties. In October 2006, BA plc 
closed its Manchester Airport base. The claimants were not made redundant 
but were no longer rostered to fly and BA continued to pay their basic pay but 
no longer paid the flying allowances. L and her colleagues brought claims in the 
employment tribunal arguing that BA plc's withdrawal of the flying allowances 
constituted an unlawful deduction from wages. The EAT considered that Coors 
Brewers Ltd v Adcock only applied to sums that are unquantifiable, not sums 
that are merely difficult to quantify. Nevertheless, the EAT held that the tribunal 
did not have jurisdiction to hear the claims. This was because the claimants only 
became entitled to the flying allowances when they were rostered to fly. The 
EAT considered that there is an obvious and fundamental difference between 
basic wages or salary payable periodically to an employee who works or is 
ready, willing and able to work, and remuneration which is only earned if specific 
tasks are carried out, such as commission from sales. The latter form of 
remuneration, in the EAT's judgement, can only become payable if the 
applicable task is carried out. As the claimants had not carried out flying duties 
since the closure of the Manchester base, they were not entitled to earn the 
flying allowances, and so there was no entitlement to ‘wages' as required under 
the ERA. The claims were not therefore for unlawful deduction from wages but, 
as in Coors, for damages for the loss of the opportunity to earn the allowances. 
 
10.16 Thus it can be readily appreciated that the unsatisfactory state of the law 
gives rise to a difficult choice for the employee, a potentially unjust outcome if 
the wrong forum is chosen and attendant increase of costs to both parties with 
the employer potentially facing two actions and to HMCTS having to fund the 
establishment for two cases where one may do.   
 
10.17 A further issue arises: the ability to sue for breach of contract in the ET is 
vested only in employees. Those who have worker but not employee status may 
not do so. However, workers can bring an unlawful deduction of wages claim.  
 
10.18 The restriction upon being able to entertain breach of contract claims only 
following upon termination throws up a number of other anomalies. 
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10.19 In Capek v Lincolnshire County Council [2000] IRLR 590 CA the 
employee presented a claim before the effective date of termination. It was held 
that the ET only has jurisdiction to hear a claim for breach of contract if 
presented within a period of three months beginning with the effective date of 
termination. The employee could not claim in the ET. He had to sue in the county 
court. Had he wished to bring another claim in the ET (for example, for 
discrimination arising during employment) that could have been brought before 
the effective date of termination. Had he wished to claim both breach of contract 
and discrimination while the employment subsisted this would entail him 
litigating upon two fronts with the increased costs to the parties and HMCTS.    
 
10.20 Another typical scenario is where an employee wants to combine a 
discrimination claim, e.g. a sex discrimination claim, with a contractual claim 
(other than for equal pay) over £25,000 while still in employment. That requires 
two sets of proceedings. 
 
10.21 ETs can deal with some types of case brought by a claimant who at the 
relevant time was still employed by the respondent, such as for unpaid wages, 
but cannot hear pre-dismissal common law claims for breach of contract. Thus 
a claim for breach of the employer’s duty of trust and confidence not leading to 
the termination of the claimant’s employment is outside the jurisdiction of the 
tribunal, whereas if the breach of duty does culminate in an actual or 
constructive dismissal the case becomes one of unfair dismissal for the 
Employment Tribunal or (subject to the points just made) wrongful dismissal for 
the High Court or county court. 
  
10.22 Difficult distinctions currently have to be drawn as to whether a worker is 
pursuing an unpaid wages’ claim or is in reality pursuing a breach of contract 
claim during employment. The latter deprives him or her of the very forum ideally 
suited to the task of jurisdiction.  
 
10.23 If setting out now to create a forum for the resolution of workplace 
disputes, it is highly unlikely that one would be formulated giving rise to so many 
anomalies and complexities stemming from there being two systems running in 
parallel. Extending the jurisdiction of the ET to enable them to deal with breach 
of contract claims where the claim arises during the substance of the contract   
would avoid these irrational, delaying and costly procedural clashes. It is a 
regular feature of Employment Tribunal case management that stays are 
ordered in respect of ET proceedings pending the resolution of civil court 
proceedings. The ET proceedings then recommence upon conclusion of the civil 
court proceedings. There would be no need for this were jurisdiction to be 
extended. 
 

11 Consultation Question 11. Should employment tribunals have jurisdiction 
to hear a claim for damages for breach of contract where the alleged 
liability arises after employment has terminated? 

11  
11.1 Yes. ET has this jurisdiction to consider claims arising or outstanding upon 
termination and there is no logical reason for this not to extend to claims arising 
after termination. The ET has jurisdiction to deal with post-termination 
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discrimination and detriment claims connected with past employment. There is 
no logical reason why they should not deal with post-termination breach of 
contract claim either.   
 
11.2 The limitation is anomalous as illustrated here: 
 
 (a) In Peninsula Business Services Limited v Sweeney (per para. 4.15 of 
the consultation) the commission payments in question did not arise until after 
the effective date of termination and thus fell outside the ET’s jurisdiction as they 
were not outstanding as at that date nor did they arise upon it.  The commission 
was a contingent liability on termination. The employee was compelled to sue 
in the county court. He was deprived of his choice of forum. This would compel 
him suing in two forums had he had another claim connected with employment 
being pursued in the ET. The other claim connected with employment could 
arise upon termination or post-termination: for example, a post-termination 
detriment or victimisation claim which would proceed in the ET in circumstances 
where a breach of contract claim arising post-termination could not. This would 
incur additional costs for the parties and HMCTS. 
    
(b) In Rock-It Cargo Ltd v Green [1997] IRLR 581 (EAT) the employee could 
enforce a compromise agreement in the Tribunal where the agreement involved 
a termination of employment. Not so, however, in Miller Bros and FP Butler 
Ltd v Johnson [2002] ICR 744, EAT, when the compromise agreement was 
made after the termination of the employment although relating to it. That could 
only be enforced in the Courts. 
 

12 Consultation Question 12. We provisionally propose that the current 
£25,000 limit on employment tribunals’ contractual jurisdiction should be 
increased. Do consultees agree? 

12  
12.1 Yes. The maximum amount which a Tribunal can award on a contract claim 
is £25,000. It makes little sense to restrict breach of contract claims where the 
ET has unlimited jurisdiction when dealing with other jurisdictions.     ETs are 
well equipped to deal with contractual claims of very significantly larger 
amounts.     
 
12.2 This contrasts for example with the Tribunal’s unlawful deduction from 
wages, public interest disclosure (whistleblowing) detriment claims, other kinds 
of detriment claims, automatically unfair dismissal claims, detriment claims, 
automatically unfair dismissal, equal pay and discrimination jurisdictions all of 
which are unlimited. The capped jurisdictions are much larger: for example, 
ordinary unfair dismissal. As many cases in these jurisdictions will concern 
contractual principles there is no logical reason to cap the ETs jurisdiction and 
certainly not to such a small amount.  
 
12.3 Equal pay claims are contractual in nature. The equal pay jurisdiction 
exercised by the Employment Tribunals is both a statutory and a contractual 
jurisdiction based on an equality clause implied into the contract of employment. 
This jurisdiction can involve multiple cases involving millions of pounds. There 
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can be no doubting the ability of ETs to deal with contractual disputes of 
significant value and complexity. 
 
 12.4 The civil courts routinely refer equal pay cases started in them to the 
Employment Tribunal to benefit from the ETs’ expertise.  See the comments of 
Lord Justice Elias in ASDA Stores Limited v Brierley and others [2016] 
EWCA Civ 566 at paragraph 47 that: 
 
‘Employment Tribunals have 40 years’ experience of dealing with such claims 
and issues such as arise in these cases have been decided in Tribunals across 
the country within what have been multiple proceedings just as complex in fact 
and law as these proceedings. Employment Tribunals have gained a significant 
body of experience and expertise and Employment Judges have specialist 
training on the principles involved.’  
 
And at paragraph 33: 
 
‘………Any judge will be challenged by the volume of material and the intricacy 
of some of the arguments which are, however, the meat and drink of complex 
equal pay claims, particularly when they involve equal value assessments. Very 
few High Court judges have experience in this field, whereas a number of highly 
able ET judges do. They will have built up a degree of expertise in the subject. 
It seems to me that implicit in the appellant's case is the belief that ET judges 
will not be capable of taking a firm grip of this action or of making robust 
decisions when necessary. If that is indeed what lies at the core of their 
argument, I consider that it is an unwarranted assumption which does less than 
justice to the quality of some outstanding judges who sit in the ETs. They are 
able to control difficult cases and to bring highly specialist knowledge to the 
points of law which arise. I would also observe that in so far as complex EU 
points of law are involved, the ET can if appropriate refer the issue directly to 
the CJEU.’ 
   
12.5 The cap (which would now be £50,000 had it been uplifted annually by 
inflation) can create a real difficulty for litigants.    
 
12.5.1 The need for litigants to pursue claims in two forums can arise where an 
employee wishes to claim unfair dismissal and wrongful dismissal.  In Fraser v 
HLMAD Ltd [2006] ICR 1395 (CA) the employee brought proceedings for unfair 
dismissal (the statutory cause of action in which loss of earnings beyond the 
notice period can be claimed) and wrongful dismissal (in which only inadequate 
contractual notice can be claimed) in the ET. In the claim form he reserved his 
right to bring a wrongful dismissal claim in the High Court should the wrongful 
dismissal claim exceed the Tribunal’s contractual jurisdiction of £25,000. He did 
not however withdraw the wrongful dismissal claim presented to the ET. The ET 
found he had been both unfairly and wrongfully dismissed. They assessed the 
wrongful dismissal claim at £80,000 but applied the £25,000 cap. The employer 
successfully struck out the subsequent High Court claim seeking to recover the 
balance because, as the Court of Appeal found, the cause of action for wrongful 
dismissal merged into the ET Judgment. The Claimant needed to have brought 
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two separate claims in the first place and was estopped from pursuing 
subsequent High Court proceedings. 
 
12.5.2 An employee who is unfairly dismissed and has a claim to a benefit that 
was contingent upon dismissal but crystallises afterwards (e.g. a bonus) has to 
sue in the ET for the former and the civil courts for the latter because the cause 
of action arose after termination. 
 
12.5.3 Similarly, an employee wishing to claim unfair dismissal and to sue for 
the loss of a chance to earn, e.g. a bonus, quantified at in excess of £25,000 
must do the same.   
 
 

13 Consultation Question 13. What (if any) should the financial limit on 
employment tribunals’ contractual jurisdiction be, and why? 

13  
13.1 There should be no limit. 
 
13.2 A wrongful dismissal claim of any value may be issued in the High Court 
or the county court (subject in the High Court to a minimum value of £100,000); 
but such a claim in an Employment Tribunal is limited to a maximum value of 
£25,000 pursuant to the 1994 Extension of Jurisdiction Order. It is possible for 
an employee to start with an unfair dismissal claim in the tribunal, then go on to 
issue a High Court claim for wrongful dismissal; but if he or she goes to the 
employment tribunal first and obtains the first £25,000 of a larger contractual 
claim for wrongful dismissal, a claim in the High Court for the balance is then 
barred by cause of action estoppel: Fraser v HLMAD Ltd [2006] ICR 1395, CA. 
It makes little sense to restrict breach of contract claims where the ET has 
unlimited jurisdiction when dealing with other jurisdictions. ETs frequently deal 
with high value claims. 
 
13.3 We submit there be no cap. The parties would have the right to pursue 
claims in either the ET or the civil courts if our suggestions are adopted.  
 
13.4 We suggest that there can be no question over the competence of the ET 
to deal with high value breach of contract claims or claims involving significant 
legal complexity: see 13.5 to 13.10 below. Equality Act claims include equal pay 
complaints involving hundreds, if not thousands of claimants and are of very 
significant value. These claims work by implying a statutory ‘sex equality clause’ 
into the contract.  This has the effect of striking out a contractual provision 
affording less favourable treatment because of sex.  There are numerous 
examples of these: notably the litigation arising out of the implementation of 
‘single status’ in local government and the implementation of ‘Agenda for 
Change’ in the NHS. 
   
13.5 As recognised at 5.21 of the consultation ETs are acknowledged as being 
the specialist forum for determining equal pay claims and this is recognised in 
the notes accompanying the Equality Act 2010. While there is power to transfer 
from the High Court to the ET there is no reverse provision. In Asda Stores Ltd 
v Brierley & Others [2016] EWCA Civ 566 (an equal pay case involving over 
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7,000 claimants with a value of in excess of £100m) Lord Justice Elias, sitting 
in the Court of Appeal, commented at paragraph 33 of his judgment that very 
few High Court Judges have the experience of dealing with equal pay claims 
and the suggestion made by ASDA that the case was better suited to that forum 
than the ET was an injustice to the quality of outstanding EJs.  There is ready 
availability and expertise of the ET judiciary to serve that specialist jurisdiction.  
 
13.6 Apparently small disputes over pay or holiday pay can give rise to complex 
issues of law and have far-reaching implications. Notable recent examples 
include Lock v British Gas [2016 EWCA Civ 983] (on the issue of the correct 
calculation of holiday pay which involved the application of European law and 
which has had a profound effect on industry), Aslam v Uber [UKEAT/0056/17] 
and Pimlico Plumbers v Smith [2017 IRLR 323 CA] (on the status of taxi 
drivers and plumbers working in the ‘gig economy’ and their entitlement to 
holiday and sick pay). 
 
13.7 Claims for protective awards and money claims arising out of an insolvency 
of a large concern can affect hundreds if not thousands of people: for example, 
USDAW v Ethel Austin Limited (in Administration) [UKEAT/0547/12] (a case 
arising from the Woolworths’ administration affecting over 4,500 people); and 
Re Comet (Leeds ET) (affecting over 7,000 people). 
 
13.8  The party and party nature of the ET’s jurisdiction gives rise to the same 
case management and preliminary issues as those encountered in the civil 
courts; for example whether documents are exempt from disclosure because of 
privilege; whether an issue or cause of action is res judicata or an abuse of 
process; regulating the use of expert evidence; determining the status of 
admissions and deciding whether they can be withdrawn; deciding applications 
for specific disclosure of documents (which can be extensive and complex in 
banking and technology cases); issuing witness orders; granting or refusing 
applications to amend claims and defences or to join a party into proceedings; 
ordering further particulars of a claim or defence; and applying the law of 
evidence in general. 
 
13.9 A good knowledge of the principles of agency law is required in cases 
involving agency and contract workers and where agency worker/contract 
worker issues arise in discrimination cases. 
 
13.10 Applications to dismiss a claim or defence at an interlocutory stage as 
having no reasonable prospect of succeeding (or for the tribunal to order a 
deposit to be paid as a condition of pursuing a claim or defence) give rise to 
similar principles to those when the Civil Courts are considering a summary 
judgement application, as do applications to strike out a claim or defence as an 
abuse of process or for breach of an ‘unless order’ (with similar principles 
engaged to those found in rule 3.9 of the Civil Procedure Rules about relief from 
any sanction imposed). 
 
 

14 Consultation Question 14. If the financial limit on employment tribunals’ 
contractual jurisdiction is increased, should the same limit apply to 



Council of Employment Judges 

17 
 

counterclaims by the employer as to the original breach of contract claim 
brought by the employee? 

14  
Yes. This will reflect the current position.   
 

15 Consultation Question 15. Do consultees agree that the time limit for an 
employee’s claim for breach of contract under the Extension of 
Jurisdiction Order should remain aligned with the time limit for unfair 
dismissal claims? Should a different time limit apply if tribunals are given 
jurisdiction over claims that arise during the subsistence of an employee’s 
employment? 

15  
 
15.1 The time limit for such claims should remain aligned with that for unfair 
dismissal claims. We argue above for an extension of this to six months with 
just and equitable extension of time principles. 
 
15.2 We see no reason why there should be different time limits for claims for 
unfair dismissal and breach of contract. Such claims are frequently brought 
together and it would be anomalous and an unwelcome complication for there 
to be a different time limit for the two types of claims. Likewise, we see no reason 
why a different time limit should apply to claims which arise during the 
subsistence of the employment relationship, and again this would introduce 
unwelcome uncertainty and complexity. 
 

16 Consultation Question 16. We provisionally propose that employment 
tribunals’ contractual jurisdiction should not be extended to include 
claims for damages, or sums due, relating to personal injuries. Do 
consultees agree? 

16  
16.1 Yes.  
 
16.2 Personal injury claims, where an injury has occurred during employment, 
are usually pursued under three heads of claim: tort, breach of statutory duty 
and contract. There appears little utility for parties in adding personal injury 
claims to the contractual jurisdiction of the Employment Tribunal unless those 
other jurisdictions (limited to employment claims) were also added. 
 
16.3 In principle there would be little difficulty with tribunals making decisions in 
respect of tortious principles connected to statutory duties; Employment 
Tribunals deal with those in discrimination claims, albeit with some differences 
such as foreseeability (Essa v Laing [2003] IRLR 346). Similarly, the tribunal 
deals with questions of vicarious liability in deciding these matters, albeit under 
the terms of section 109 of Equality Act 2010. It is clear that even under that 
section, tortious principles are followed (Unite the Union -v- Sally Nailard 
[2018] EWCA Civ 1203 per Underhill LJ para 42). It is also arguable that the 
flexibility of tribunal rules would assist parties in keeping the costs of such 
actions at reasonable rate in the Employment Tribunal in comparison to the 
courts. Further, the creation of a one-stop-shop for Employment and Equality 
matters would mean that parties would generally know that specialists would 
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deal with all matters related to the world of work. Added to this is the availability 
of conciliation via ACAS which creates an advantage both in opportunities for 
settlement and for narrowing of issues.  
 
16.4 Contrary to these points, the addition of such jurisdiction could, arguably, 
dilute the specialism of the Employment Tribunal. In any event this sort of 
change would require primary legislation. Given these matters, although the 
tribunal would be capable of dealing with this work and there would be some 
benefits for parties in such a change, we agree that the jurisdiction should not 
be extended to contractual personal injury claims. The law and practice of 
personal injury is well established in the civil courts. 
 

17 Consultation Question 17. We provisionally propose that the prohibition 
against employment tribunals hearing claims for contractual breaches 
relating to living accommodation should be retained. Do consultees 
agree? 

17  
17.1 No.  
 
17.2 The incidence of claims involving living accommodation connected with 
employment occurs, generally, in agricultural employment, for peripetetic 
employees and in pub/club employment. The experience is that the former type 
of case is brought infrequently, but the latter two are brought quite often. For 
example, in Qantas Cabin Crew (UK) Limited v Alsopp and others EAT 
0318/13 cabin crew were not permitted to pursue claims for a living away from 
home allowance in the ET but were able to pursue a claim for a food allowance 
when away from home. This led to the absurdity of having to claim in the civil 
courts for the loss of the living away allowance but being permitted to claim in 
the ET for the non- payment of the food allowance.  
 
17.3 The ET is well-versed in issues that can arise around accommodation. 
Claims of unfair dismissal and discrimination can engage the tribunal in 
contractual questions relating to accommodation in deciding appropriate levels 
of loss in dealing with remedy. Claims of constructive dismissal can involve 
construction of contracts which have accommodation clauses in deciding 
whether there has been a fundamental breach of contract. Most accommodation 
issues in employment situations involve contractual licenses rather than 
tenancies and it is remedy issues which are to the fore in litigation in such cases. 
The tribunal has to deal with accommodation issues in its jurisdiction under 
Minimum Wage provisions as to the permitted deductions in such cases.  
 
17.4 There would be advantages to parties in bringing such contractual disputes 
before the ET: first, once again there is the facility of ADR; secondly, the fees 
and costs position promotes access to justice; and thirdly, it could avoid 
unnecessary duplication of litigation.  
 
17.5 For employers, the opportunity to litigate set off would be limited if the 
tribunal were not able to deal with accommodation matters.  
 
17.6 These considerations point to ETs being given this jurisdiction. 
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18 Consultation Question 18. We provisionally propose that the prohibition 

against employment tribunals hearing breach of contract claims relating 
to intellectual property rights should be retained. Do consultees agree? 

18  
18.1 Yes 
 
18.2 Whilst the Employment Tribunal has the necessary skills to consider 
injunctive relief: e.g. (1) the tribunal can, in effect, create a super injunction in 
respect of anonymity under the terms of rule 50 Employment Tribunal Rules 
2013; and (2) the tribunal has specific powers to grant interim relief (which is 
akin to an order for specific performance of the employment contract) the 
existing machinery set up in the High Court to obtain interim injunctions from a 
Judge, including if necessary, from a Judge on call, and for the enforcement of 
injunctions by way of committal (to prison) support keeping such matters in the 
civil courts.  
 
 

19 Consultation Question 19. We provisionally propose that the prohibition 
against employment tribunals hearing claims relating to terms imposing 
obligations of confidence (or confidentiality) should be retained. Do 
consultees agree? 

19  
Yes. See 18 above.  
 

20 Consultation Question 20. We provisionally propose that the prohibition 
against employment tribunals hearing claims relating to terms which are 
covenants in restraint of trade should be retained. Do consultees agree? 

20  
Yes. See 18 above. 
 

21 Consultation Question 21. We provisionally propose that employment 
tribunals expressly be given jurisdiction to determine breach of contract 
claims relating to workers, where such jurisdiction is currently given to 
tribunals in respect of employees by the Extension or Jurisdiction Order. 
Do consultees agree? 

21  

21.1 We agree that the Tribunal’s jurisdiction over such claims should be 
expressly conferred (or recognised, if it already exists).  

21.2 The intention of the 1994 Order was - 

“to avoid the situation where an employee (or for that matter an employer) is 
forced to use both a tribunal and a court of law to have all his or her claims 
determined. In simple terms, the purpose of the extension of jurisdiction was to 
enable an industrial tribunal to deal with both a claim for unfair dismissal (which 



Council of Employment Judges 

20 
 

we take as an obvious example) and a claim for damages for breach of the 
same contract of employment. Two sets of proceedings are thus avoided.”11 

21.3 Precisely the same considerations apply to claims brought by individuals 
as workers who do not qualify as employees. Many claims, of many kinds, are 
now brought in the employment tribunal by workers. It would be inefficient and 
anomalous for those workers who do not also qualify as employees to be unable 
to bring any claims for breach of contract which arise from breach of their 
(quasi)-employment contracts in the employment tribunal in the same way as 
employees may. 

21.4 (We note also the anomalous words in Article 8(c)(i) of the 1994 which 
refers to “the employer (or other person who is the respondent party to the 
employee’s contract claim)”. These words have been held not to serve any 
obvious purpose, since the Order only allows employees to bring claims against 
employers.12 If that is correct, there is no reason for this wording to be retained 
following any revision of the terms of the Order.) 
 
 

22 Consultation Question 22. If employment tribunals’ jurisdiction to 
determine breach of contract claims relating to employees is extended in 
any of the ways we have canvassed in consultation questions 10 to 20, 
should tribunals also have such jurisdiction in relation to workers? If 
consultees consider that there should be any differences between 
employment tribunals’ contractual jurisdiction in relation to employees 
and workers, please would they provide details. 

22  
We see no basis for a difference of approach as between employees and 
workers in relation to any of the matters canvassed in Questions 10 to 20. 
 

23 Consultation Question 23. We provisionally propose that employment 
tribunals should not be given jurisdiction to determine breach of contract 
disputes relating to genuinely self-employed independent contractors. Do 
consultees agree?  

23  
We agree that the tribunals’ jurisdiction should not be extended in this way. Few 
types of claims can be brought in the employment tribunal which do not have a 
direct connection with an employment relationship or a similar type of 
relationship. The genuinely self-employed are an almost infinitely broad class, 
and the types of contract claims which they might bring are open-ended. Given 
the availability of the civil courts, there is no particular need for the contract 
claims of such people to be litigated in the employment tribunal, with its 
particular specialism in matters of employment. 
 

24 Consultation Question 24. We provisionally propose that employment 
tribunals should continue not to have jurisdiction to hear claims 

                                                           
11 Sarker v South Tees Acute Hospital NHS Trust [1997] ICR 673, 680-681 per Keene J, cited with approval by 
the Court of Appeal in Capek v Lincolnshire County Council [2000] ICR 878, 882. 
12 Oni v Unison [2018] ICR 1111 at [35]-[39]. 



Council of Employment Judges 

21 
 

originated by employers against employees and workers. Do consultees 
agree? 

24  
We agree that Employment Tribunals should continue not to have jurisdiction to 
hear such claims. The one exception is sufficient: the counterclaim where an 
individual claimant has already brought a contract claim. (We also suggest 
adding to that exception the possibility of a counterclaim in a complaint of unpaid 
wages). The tribunal system was neither intended nor designed to serve as a 
forum in which employers sue their staff, and the potential utility of the tribunal’s 
specialist expertise in such claims is far outweighed by the fact that to introduce 
such a right would represent a fundamental departure for the employment 
tribunal system. 
 

25 Consultation Question 25. We provisionally propose that employers 
should continue not to be able to counterclaim in employment tribunals 
against employees and workers who have brought purely statutory claims 
against them. Do consultees agree? 

25  
25.1 We agree that employers should continue not to be able to counterclaim 
other than where the employee or worker brings a contract claim save that we 
advocate extending the jurisdiction to consider counterclaims to statutory claims 
for unpaid wages. 
 
25.2 The current position is undoubtedly anomalous in some ways. For 
example, it is difficult to see why an employer should be entitled to counterclaim 
where an employee claims for notice pay but may be unable to do so where the 
employee claims for wages earned during employment. And that first example 
leads to a second: an ex-employee who claims for wages will be able to do so 
without opening the door to an employer’s counterclaim provided the wages 
claim is brought as a statutory claim rather than a breach of contract claim. The 
distinction is likely to be obscure to most claimants, but is one with significant 
practical consequences. This is further discussed at 29 below. 
 
25.3 However, save in the case of unauthorised deductions claims, we do not 
think this would justify an expansion of the employer’s right to counterclaim. 
Such a broad right may have a preventative effect on an employee’s choice of 
bringing or continuing with a legitimate claim, for example unfair dismissal or 
discrimination.  It is much easier for an employer to raise a counterclaim in the 
tribunal, and they are much more likely to do so, than to bring a self-standing 
claim in the county court. The counterclaim can therefore be used as a tactical 
device with the intention or effect of preventing legitimate claims by employees. 
 

26 Consultation Question 26. Should employment tribunals have jurisdiction 
to interpret or construe terms in contracts of employment in order to 
exercise their jurisdiction under Part I of the ERA 1996? 

26  
Yes.  
 
26.1 When dealing with an unlawful deduction of wages claim the ET may 
construe the relevant contractual provisions to determine whether wages are 
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‘properly payable’ to a worker. Agarwal v Cardiff University [2018] EWCA Civ 
1434.  
 
26.2 When dealing with claims under Part 1 of the ERA 1996 it has been held 
that ET’s powers are limited to amending or substituting incorrect particulars but 
not to interpreting particulars where the parties disagree about their meaning. 
Interpreting the meaning of particulars being in the province of the civil courts 
leads to an unsatisfactory state of affairs entailing litigating in two forums.   
 
26.3 In Southern Cross v Perkins (2011) ICR 285,CA it was held that ETs 
should only construe contracts of employment when adjudicating upon written 
statements to the extent necessary to establish whether the statement correctly 
reflects the contract. In construing the terms of the statement to resolve the 
contractual dispute between the parties the ET (and the EAT) had erred in law.  
 
26.4 This restriction is difficult to justify where, per Agarwal, the ET has power 
to construe a contractual provision to determine an unlawful deduction from 
wages claim and ET routinely construes contractual terms to decide 
constructive dismissal claims and breach of contract claims falling within our 
jurisdiction. It leads to subtle points of distinction which are difficult for litigants 
to understand and to increased costs.        
  
 

27 Consultation Question 27. Should employment tribunals be given the 
power to hear unauthorised deductions from wages claims which relate 
to unquantified sums? 

27  
Yes. See the reply to question 10. 
 

28 Consultation Question 28. Where an employment tribunal finds that one 
or more of the “excepted deductions” listed by section 14(1) to 14(6) of 
the Employment Rights Act 1996 applies, should the tribunal also have the 
power to determine whether the employer deducted the correct amount of 
money from an employee’s or worker’s wages? 

28  
28.1 Yes. This is a logical extension of the existing jurisdiction and something 
that the ET is perfectly equipped to deal with.  Where an employer asserts that 
a deduction falls within one of the excepted deductions the ET must make 
factual findings that this is so. However, once it has been established that a 
deduction falls within one of the six categories of excepted deduction, then the 
ET has no power to decide if the employer deducted the right amount form the 
worker’s wages. If the worker alleges that the employer has deducted the wrong 
amount in respect of a matter falling within one of the categories then he/she 
has to purse a claim in the county court. This leads to needless delay and 
expense to all. There is no reason why ET cannot go on to adjudicate upon the 
question of the correctness of the deduction once it has been established that it 
falls within one of the exceptions. 
     
28.2 If the ET can decide on the correctness of the amount of the deduction 
when dealing with a worker’s claim against an employer and make factual 
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findings as to whether the actual deduction is justified, why should the same not 
apply where an employer seeks to defend a deduction as falling within one of 
the exceptions? 
 

29 Consultation Question 29. Should employment tribunals be given the 
power to apply setting off principles in the context of unauthorised 
deductions claims? If so:  
(1) should the jurisdiction to allow a set off be limited to liquidated claims 
(i.e. claims for specific sums of money due)?   
(2) should the amount of the set off be limited to extinguishing the 
employee’s claim? 

29  
29.1 Yes to applying set-off. This is a logical extension of the existing jurisdiction 
and something that the ET is perfectly equipped to deal with. It is illogical that 
all issues cannot be dealt with in the one forum at the one hearing. 
 
29.2 If ET can deal with an employer’s counterclaim on a breach of contract 
claim why should ET not do so on a deduction of wages claim (which, after all, 
has its foundation in the employment contract). It is anomalous that a worker 
may succeed with a deduction of wages claim but ET is left powerless to set off 
any amounts owed by the worker to the employer unless the worker has brought 
a breach of contract claim.  
 
29.3 There is an argument not to limit the extent of set-off to liquidated sums 
otherwise owed to the employee. The logic of extending the ET’s breach of 
contract jurisdiction to unliquidated amounts claimed by an employee should 
apply to such claims by employers against workers. To do otherwise would be 
to replace one anomaly with another. 
 
29.4 That said there are arguments telling against limiting the ETs counterclaim 
jurisdiction to set off only.  For example, where a worker is owed £1,000 in 
wages but owes the employer a sum of money (say, for training costs) why 
should an employer owed £1500 be compelled to choose between limiting his 
claim to £1000 by way of set-off or suing in a different forum?  
   

30 Consultation Question 30. We provisionally propose that employment 
tribunals should continue not to have jurisdiction in relation to employers’ 
statutory health and safety obligations. Do consultees agree? 

30  
No. ETs are currently the appeal venue for appeals against Health and Safety 
Executive improvement and prohibition notices. The tribunal exercises expertise 
in these matters on issues which relate to enforcement. It is of note that appeals 
from the ET decisions in this jurisdiction are not to the EAT but to the High Court. 
In exercising this jurisdiction, the Tribunal applies the relevant legislation in light 
of the factual circumstances. There appears little logical reason to give the 
Tribunal this function but not to allow it any jurisdiction beyond that. Giving 
enforcement jurisdiction to the tribunal (excluding criminal prosecutions) would 
assist in ensuring that such matters are reserved to a specialist forum. Note 
however the points made about injunctive relief (at question 46 below) are, to 
an extent, applicable here. 
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31 Consultation Question 31. We provisionally propose that employment 

tribunals should continue not to have jurisdiction over workplace 
personal injury negligence claims. Do consultees agree? 

31  
Yes. See 16 above. 
 

32 Consultation Question 32. We provisionally propose that employment 
tribunals should retain exclusive jurisdiction over Equality Act 
discrimination claims which relate to references given or requested in  
respect of employees and workers and former employees and workers. Do 
consultees agree? 

32  
Yes. 
 

33 Consultation Question 33. Do consultees consider that employment 
tribunals should have any jurisdiction over common law claims (whether 
in tort or contract) which relate to references given or requested in respect 
of employees and workers (and former employees and workers)? 

33  
33.1 Yes in respect of breach of contract, malicious falsehood and negligence 
claims brought by individual employees but not in respect of defamation claims. 
Not necessarily in respect of subsequent employers suing earlier employers for 
negligent references. 
 
33.2 ETs frequently hear claims about references or non-provision of 
references. In discrimination and victimisation claims in respect of references, 
complaints fall into two categories: first, those about the non-provision of a 
reference; the second about the content of a reference. In terms of no provision 
of a reference outside discrimination, this would usually be on the basis of some 
contractual dispute. We make similar arguments about jurisdiction for 
contractual matters in this aspect as we have above, namely that it is 
appropriate for the ET to litigate these matters.  
 
33.3 In terms of content, we are deciding the reason why a document has been 
prepared in a particular way in discrimination and victimisation. Breach of 
contract, malicious falsehood and negligence analysis would be similar. 
 
33.4 The principles of defamation are quite different to those we would ordinarily 
apply, and we do not consider that claims about the content based on principles 
of defamation should be adjudicated by the ET.   
 
33.5 Note however that ETs have experience of dealing with claims as between 
employers/former employers in the context of a failure to provide statutory 
information in the context of the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 so there is no reason to suppose that EJs are 
incapable of adjudicating upon inter-employer disputes arising out of the 
provision of references. 
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34 Consultation Question 34. Should employment tribunals and civil courts 
retain concurrent jurisdiction over equal pay claims? 

34  
34.1 Yes. The concurrent jurisdiction rarely causes difficulties and the civil 
courts’ jurisdiction provides a convenient “backstop” (and safeguard in respect 
of the principle of “equivalence”) in cases where the tribunal’s time limit is 
missed. At the same time, the Tribunal’s expertise in this area is well known – 
in Asda Stores Ltd v Brierly and Others 13 , in the context of equal value 
claims, Elias LJ stated:   
 
“Very few High Court Judges have experience in this field, whereas a number 
of highly able ET Judges do. They have built up a degree of expertise in the 
subject.” 
 
34.2 This expertise stems from litigation such as the Preston v 
Wolverhampton NHS Trust litigation, which at its height encompassed around 
60,000 claims nationally. Similar mass litigation has been dealt with in respect 
of local authority workers; the Equal Pay claims against Birmingham City 
Council likewise have involved tens of thousands of claims and have tested 
every aspect of the Equal Pay/ Equality clause legislation, as have similar group 
claims in the North East and other parts of the UK. 
 
34.3 The right to commence proceedings, as an alternative, in the civil courts 
should be protected however; it is not always easy to determine when an 
employee’s “employment” has ended, as employees will not necessarily be 
aware that one “employment” ends and another one begins when a “radical” 
contractual change occurs 14 (for example when a significant promotion takes 
place15) and it would be unfair for Equal Pay claimants to be denied the same 
rights that others enjoy for what are, essentially, breach of contract claims. The 
additional costs of bringing claims in the civil courts can be minimised – for 
example, after the Abdulla16 litigation, all of the claims brought in the County 
Court were simply transferred back to the Employment Tribunal.     
 

35 Consultation Question 35. Should the time limit for bringing an equal pay 
claim in employment tribunals be extended so that it achieves parity with 
the time limit for bringing a claim in the civil courts? 

35  
It would not be appropriate for the time limit in the Employment Tribunal to be 
extended so that it is equivalent to that in the Civil Courts – it is of the essence 
of tribunal proceedings that they should deal with matters swiftly and at 
(relatively) low cost. Lengthening the time limit by a factor of more than 10 
would severely undermine those aims, and would lead to increased costs 
without providing a substantial benefit to claimants – as has been observed, 
the longer a claimant waits before lodging a claim after his/her employment 
changes, the less s/he will recover due to the limits on backdating payment. 

                                                           
13 [2016] EWCA Civ 566, paragraph 33 
14 See “Preston No.3” 2004 ICR 993 EAT 
15 Winder v Aston University and Another EAT 0027/07 
16 [2012]UKSC 47 
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36 Consultation Question 36. What other practical changes, if any, are 

desirable to improve the operation of employment tribunals’ and civil 
courts’ concurrent equal pay jurisdiction? 

36  
It would reduce the need for Equal Pay claims to be brought in the civil courts 
simply due to time limit issues if Employment Tribunals were able to extend 
the time for bringing Equal Pay claims on a “just and equitable” basis. There is 
a ready-made body of caselaw which would guide the tribunal in the exercise 
of such a jurisdiction, for example in the type of case previously referred to 
where, for example, a promotion or change of role may mean that one 
“employment” has ended although the employer remains the same. 
 

37 Consultation Question 37. Should the current allocation of jurisdictions 
across employment tribunals and the civil courts regarding the non-
discrimination rule applying to occupational pension schemes remain 
unchanged? 

37   
We do not consider there is any strong case for an alteration to the current 
allocation of jurisdictions between Employment Tribunals and the civil courts. 
There are benefits to litigants in having a choice of forum.  The courts have 
power to transfer proceedings to the Employment Tribunal where appropriate.  
On occasion the litigation raises other issues which are better dealt with in the 
High Court than in the Employment Tribunal. 
 

38 Consultation Question 38. The present demarcation of employment 
tribunals’ and civil courts’ jurisdictions over the TUPE Regulations 2006 
should not be changed. Do consultees agree? 

38 There is no reason to alter the current demarcation of the Employment 
Tribunals’ and civil courts’ jurisdictions over the TUPE regulations 2006. 
 

39 Consultation Question 39. The present demarcation of employment 
tribunals’, civil courts’ and criminal courts’ jurisdictions over the Working 
Time Regulations should not be changed. Do consultees agree? 

39 There is no reason to alter the current demarcation of the Employment 
Tribunals’ criminal courts and civil courts’ jurisdictions over the Working Time 
Regulations 1998. 

40 Consultation Question 40. Do consultees agree that the present 
demarcation of employment tribunals’, civil courts’ and criminal courts’ 
jurisdictions over the NMW should not be changed? 

40  
There is no reason to alter the current demarcations. 
 

41 Consultation Question 41. We provisionally propose that the present 
demarcation of employment tribunals’ and civil courts’ jurisdictions over 
the Blacklists Regulations should not be changed. Do consultees agree? 

41  
We see no reason why the concurrent jurisdictions should not be maintained. 
 



Council of Employment Judges 

27 
 

42 Consultation Question 42. Should the £65,300 cap applying to 
employment tribunal claims brought under the Blacklists Regulations be 
increased so that it is the same as the cap on compensatory awards for 
ordinary unfair dismissal claims, as amended from time to time? Are 
consultees aware of any cases affected by the £65,300 cap on 
compensation which have had to be brought in the civil courts? 

42  
42.1 It is difficult to see any justification or rationale for the cap being less than 
the maximum for ordinary unfair dismissal. 
 
42.2 However, care must be taken not to reduce the cap to the lower of the 
statutory maximum or 52 weeks’ pay per that applicable to ordinary unfair 
dismissal. This would be a retrograde step given the serious mischief against 
which the Blacklists Regulations is directed.  Indeed, there is a case for 
uncapped compensation such is the serious nature of blacklisting for individuals 
lawfully exercising their Convention Rights to participate in trade union activity. 
       

43 Consultation Question 43. Should members of trades or professions who 
are aggrieved by the decisions of their qualifications bodies be able to 
challenge such decisions on public law grounds in the High Court and 
separately be able to claim unlawful discrimination in the employment 
tribunal? If not, please would consultees explain why and what changes 
they would make. 

43 
1. Yes. 

2. Broadly the Tribunal has jurisdiction over allegations of discrimination 

against qualifications bodies unless there is a statutory appeal. Jurisdiction is 

then ousted by section 120(7) EqA 2010. However, for those bodies which can 

be challenged by way of judicial review in circumstances where there is no 

statutory appeal (e.g. because they are a public body – see the decision of the 

Supreme Court in Michalak), the Tribunal does have jurisdiction over a 

discrimination complaint because it is not excluded by a statutory appeal. A 

dissatisfied applicant or claimant could bring a JR claim and an ET claim at the 

same time, raising the discrimination argument in both fora (because, for 

example, his or her protected characteristic may be an irrelevant consideration 

leading to Wednesbury unreasonableness). 

3. We submit that Equality Act remedies may be relevant to the 

discrimination suffered by a claimant more aptly than public law remedies on 

judicial review. For example, and not least, compensation.  We submit that it 

should be open to a claimant to choose the forum most apt to the remedy 

sought. Any concerns about jurisdictional overlap or duplication could be 

addressed by use of discretionary case management powers to stay ET 

proceedings until other proceedings are concluded if that is appropriate, or vice 

versa, as where there are parallel High Court claims generally.  

44 Consultation Question 44. Should any other changes be made to the 
jurisdiction of employment tribunals or of the civil courts in respect of 
alleged discrimination by qualifications bodies? 
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44 We see no reason not to maintain the Employment Tribunal’s exclusive 
jurisdiction over issues of discrimination in the workplace. This extends to 
discrimination by qualifications bodies. 

45 Consultation Question 45. Should a police officer who is aggrieved by the 
decision of a police misconduct panel be able to challenge that decision 
by way of statutory appeal to the Police Appeals Tribunal and separately 
to complain that the decision is discriminatory in an employment tribunal? 
If consultees take the view that the answer is “no”, what changes do they 
suggest? 

45 45.1 Yes. 

45.2 The upshot of the Supreme Court’s decision in P v Metropolitan Police 
Commissioner (2017) UKSC 65 is that allegations of discriminatory acts and 
decisions taken by disciplinary panels, including the dismissal of police officers, 
will now be justiciable in the Employment Tribunals. The case concerned 
allegations of discrimination related to the protected characteristic of disability: 
that dismissal of the claimant by the police misconduct panel was unfavourable 
for a reason related to her disability.  

 Lord Reed said: ‘In a case where directly effective EU rights are in issue, EU 
law must be the starting point of the analysis. It may also be the finishing point, 
since it takes priority over domestic law in accordance with the provisions of the 
European Communities Act 1972.’ 

‘The Framework Directive confers on all persons, including police officers, a 
directly effective right to be treated in accordance with the principle of equal 
treatment in relation to employment and working conditions, including 
dismissals.’ 

45.3 It is difficult to see why police officers should not be able to complain to an 
Employment Tribunal of discriminatory decisions taken by the police misconduct 
panel thus affording them the same rights to equal treatment as others. It is 
submitted that the sense behind this is not confined to European analysis and 
should be reflected in UK statute and common law. 
 

46 Consultation Question 46. Our provisional view is that employment 
tribunals should not be given the power to grant injunctions. Do 
consultees agree? 

46  
Yes. See 18 above 
 

47 Consultation Question 47. Should employment tribunals have the power 
to apportion liability between co-respondents in discrimination cases, so 
that each is separately liable to the claimant for part of the compensation? 
If so, on what basis should tribunals apportion liability? 

47  
47.1 We consider that Employment Tribunals should have the power to 
apportion liability between respondents in discrimination cases so that each is 
separately liable to the claimant for the relevant part of the compensation. The 
basis for apportionment should be whatever is just and equitable. This 
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preserves the flexibility of the Tribunal to achieve a just result depending upon 
the degree to which each respondent is responsible for the harm to the claimant. 
Under such a formulation it would remain open to a Tribunal to order that a 
respondent be jointly and severally liable to the claimant for the whole amount 
of the award, or to split the award up where circumstances warranted it.  
 
47.2 In order to preserve the current position that in most cases the claimant will 
be able to recover the full award from any of the respondents (which can be an 
important consideration where the employing respondent is insolvent) the 
relevant statutory provision could say that all respondents will remain jointly and 
severally liable for the whole of any awards unless the Tribunal considers it just 
and equitable to hold a respondent liable for only part of the amount awarded. 
 

48 Consultation Question 48. We provisionally propose that employment 
tribunals should be given the power to make orders for contribution 
between respondents in appropriate circumstances and subject to 
appropriate criteria. Do consultees agree? If so, we welcome consultees’ 
views as to appropriate circumstances and criteria. 

48  
48.1 If Tribunals were given the power to apportion awards between 
respondents as far as the claimant were concerned, it might be rare for 
respondents also to seek orders for contribution between themselves. However, 
it would still be appropriate for Tribunals to be given the power to deal with 
contribution proceedings as part of or following the determination of remedy in 
a discrimination complaint. As the EAT recognised in London Borough of 
Hackney v Sivanandan & Others [2011] ICR 1374, there is no reason for the 
statutory tort of discrimination to be treated any differently from other tort claims.  
It makes sense for the Tribunal which has heard the substantive proceedings to 
deal with any issue of contribution between respondents.  
 
48.2 We would suggest that there is no need to restrict the circumstances in 
which respondents ordered to pay an award might seek contribution as between 
themselves. Procedurally, the Tribunal Rules could make provision for notice of 
intention to seek a contribution to be served by one respondent on another 
within a specified time from the remedy judgment.  We suggest that the criterion 
for whether a contribution order should be made should be whether the Tribunal 
considers it just and equitable, having regard to the extent of that person’s 
responsibility for the harm caused to the successful claimant. That formulation 
would mirror section 2(1) of the Civil Liability (Contribution) Act 1978. In our view 
it is broad enough to permit any modification to suit the particular features of the 
employment context.  
 

49 Consultation Question 49. If respondents are given the right to claim 
contribution from one another in employment tribunals, do consultees 
consider that this right should precisely mirror the position as regards 
common law claims brought in the civil courts, or be modified to suit the 
employment context? If the latter, we would be grateful to hear consultees’ 
views on appropriate modifications. 

49  
See 48 above. 
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50 Consultation Question 50. Should employments tribunals be given the 

jurisdiction to enforce their own orders for the payment of money? If so, 
what powers should be available to employment tribunals and what would 
be the advantages of giving those powers to tribunals instead of leaving 
enforcement to the civil courts?  

50  
We do not think the ET can add anything to the jurisdiction of the civil courts in 
enforcing judgments. We do not think it would be appropriate for us to deal with 
statutory demands; winding up petitions; bankruptcy; charging orders; 
attachment of earnings orders; bailiffs, etc. The process - and the issue of fees 
- for registering and enforcing ET judgments could usefully be looked at, 
however. It is anomalous that a claimant does not pay a fee to bring the 
proceedings but then has to pay one to enforce any judgment. We suggest also 
that an ET judgment is enforceable as a judgment in the civil courts without a 
need to apply to convert it which is an unnecessary complication.    
 

51 Consultation Question 51. Should the EAT be given appellate jurisdiction 
over the CAC’s decisions in respect of trade union recognition and 
derecognition disputes? If such an appellate jurisdiction were created, do 
consultees agree that it should be limited to appeals on questions of law? 

51  
We make no submissions on this question. 
 

52 Consultation Question 52. We provisionally propose that there is no need 
to alter or remove the EAT’s current jurisdiction to hear original 
applications in certain limited areas. Do consultees agree? 

52  
We agree. 
 

53 Consultation Question 53. We provisionally propose that an informal 
specialist list to deal with employment-related claims and appeals should 
be established within the Queen’s Bench Division of the High Court. Do 
consultees agree? If so, what subject matter should come within its remit? 

53  
53.1 It is a matter for High Court colleagues to organise themselves as they see 
fit. We would support them, however, if they were to adopt this position. 
Experience of this would indicate whether an Employment and Equalities Court 
might usefully evolve. 
 
53.2 Training in the Family Court is organised such that Lady and Lords Justice, 
High Court Judges, Circuit Judges, District Judges, Recorders and Deputies 
train together. We would welcome all levels of Employment and Equalities 
Judges train together: Lady and Lords Justice, EAT Circuit Judges, Employment 
Judges, salaried and fee paid. Indeed, the Family Court functions impressively 
as a unit, with Judges at all levels collaborating in projects, e.g. early neutral 
evaluation in divorce. This cannot quite be said at present of the Employment 
and Equalities jurisdiction. The development of a High Court list would be a step 
in the right direction towards the evolution of an Employment and Equalities 
Court, if that is ultimately found to be desirable. 
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54 Consultation Question 54. What name should it be given: Employment 
List, Employment and Equalities List or some other name? 

54  
This is a matter for High Court colleagues. 
 

  
Employment Judge Wayne Beard (Salaried, Wales) 
Employment Judge Jonathan Brain (Salaried, North East, President of the 
Council) 
Employment Judge Tom Coghlin QC (Fee-paid, West Midlands) 
Acting Regional Employment Judge Lorna Findlay (West Midlands) 
Employment Judge David Franey (Salaried, North West) 
Employment Judge Alastair Smail (Salaried, South East) 
 

 

 

 

This is the Scottish Appendix referred to in the introduction to the CEJ submission. 

COUNCIL OF EMPLOYMENT JUDGES 

APPENDIX TO THE COUNCIL’S SUBMISSION TO THE LAW COMMISSION FOR 

ENGLAND AND WALES’ REVIEW OF EMPLOYMENT LAW HEARING 

STRUCTURES 

OBSERVATIONS OF SCOTTISH SUB-COMMITTEE ON THE DESIRABILITY OF 

DEVELOPMENTS IN ENGLAND & WALES BEING REFLECTED IN SCOTS LAW  

STRATEGIC CONTEXT 

1. With minor exceptions not affecting the issues covered in the consultation, the 

Employment Rights Act 1996, the Employment Tribunals Act 1996 and the 

Equality Act 2010 are statutes which apply equally to England and Wales and 

Scotland. This reflects the fact that employment law is a reserved area under 

the Scotland Act 1998 (i.e. reserved to the Westminster Parliament and 

therefore not within the legislative competence of the Scottish Parliament). 

2. The Scotland Act 2016, s 39, makes provision for the transfer of legislative 

competence over the ‘functions’ of a number of tribunals, including employment 

tribunals and the EAT, to the Scottish Parliament by an Order in Council. Issues 

which such orders may cover include the definition of what are to be treated as 

‘Scottish cases’. The Act does not provide for the devolution of substantive 

areas of employment law. A draft Order was published by the Scottish 

Government for consultation in March 2016; it was very critically received, and 

the Government has still not published any response to the submissions 

received from consultees. No date has been fixed for the transfer of functions. 
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We understand it is generally accepted it will not occur before 2021 and it may 

well be later than that. 

3. Nevertheless, a Scottish dimension arises, and is a consequence of the fact 

that whilst the organisation of employment tribunals is due to be devolved (as 

noted above not before 2021 and possibly later), substantive employment law 

and, it seems to the subcommittee, much of what is addressed in the 

consultation, are matters which will remain reserved even after devolution of 

functions.  

4. The line between what is substantive employment law and what is tribunal 

administration and the type of procedural provisions which will devolve has not 

yet been tested, so far as we are aware, but it is arguable that the changes to 

time limits and grounds for extending time, together with  changes in the scope 

of the tribunals’ contractual jurisdiction (e.g. to allow claims to be presented 

whilst employment is continuing, and to increase or remove the limit on awards) 

are  changes which would require to be enacted (by primary legislation or SIs 

depending on the matter in question) by the UK Parliament or relevant Minister. 

That requirement is one which would subsist post, and notwithstanding the 

devolution of “functions” in the terms currently proposed.  

FORUM SHOPPING 

5. One issue which was focussed during the 2017 consultation, if the employment 

tribunals north and south of the border were to adopt different procedures, or 

appear to have different status, is the possibility for the emergence of  forum 

shopping by claimants (potentially a particular issue in multiple cases and those 

with trade union support); viz Rule 8(3) of the Employment Tribunals Rules of 

Procedure 2013 confers jurisdiction in England and Wales (E & W) in any case 

where the respondent resides or carries on business in E & W, the contract to 

which the claim relates is one under which work has been performed partly in 

E & W, or one or more of the acts complained of took place in E & W; there are 

mirror provisions for Scotland. The effects of these provisions are that claims 

may be brought against any entity which operates both in E & W and Scotland 

in either jurisdiction. The same applies if the claimant works on both sides of 

the border. 

6. The above will have major significance if some of the changes canvassed by 

the Law Commission are introduced for E & W but not for Scotland. Employers 

in business on both sides of the border will include for instance almost all major 

retailers, most utility companies and many major public bodies as well as many 

of the larger private sector employers. 

7. The above will have major significance if some of the changes canvassed by 

the Law Commission are introduced for E & W but not for Scotland. Examples 

are: 

a. Extension of time limits for claims (e.g. of unfair dismissal) to six months. 
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b. Changing the test for extending time for late claims from ‘not reasonably 

practicable’ to ‘just and equitable’. 

c. Giving tribunals jurisdiction in contract claims arising whilst the employee 

is still in employment. 

d. Increasing or removing the £25,000 limit on tribunals’ contractual 

jurisdiction. 

e. Extension of tribunals’ contractual jurisdiction to workers. 

f. Conferring jurisdiction to construe contracts in claims under s11 

Employment Rights Act 1996 (ERA). 

g. Conferring jurisdiction to hear claims for unquantified amounts under 

Part II of the ERA. 

h. Giving tribunals power to enforce monetary awards. 

8. That the above are matters of significance is readily illustrated by the first two 

proposals listed viz; there would be cases which could only be brought in E & 

W, such as unfair dismissal claims by employees who worked in Scotland but 

the claim has not been intimated to ACAS within the primary three month time 

limit under s 111 ERA; if the claim would be time barred in a Scottish ET there 

is no alternative forum, so being able to pursue a remedy might depend on 

whether the employer happened also to be in business in E & W. In the other 

cases alternative options in the civil courts would be available, but there would 

still be a disparity of access to justice between the two jurisdictions. Employers 

in business on both sides of the border will include for instance almost all major 

retailers, most utility companies and many major public bodies as well as many 

of the larger private sector employers. 

9. As mentioned above, if the above are viewed as falling within the category of 

substantive changes in the law, of e.g. unfair dismissal, as opposed to purely 

procedural matters which will fall within the scope of ‘functions’ of tribunals, the 

powers to give effect to them will not be within those devolved.  It is at least 

arguable that the power to amend s 111 ERA will not fall within the intended 

devolution. Matters may be clearer once the final draft of the Order in Council 

is published but this cannot be assumed.  

 

10. Additionally, even if such changes were to be put in place before devolution of 

function, i.e. by the Westminster Parliament , thus avoiding the question of vires 

focussed above, as the Law Commission makes recommendations for E & W 

only (the limit of its remit), it is highly unlikely that any legislation resulting would 

be extended to Scotland, without a prior round of consultation, so that at best 

the whole process of reform could be delayed, or alternatively the changes 

would simply not happen for Scotland.  

11. Whether powers to intromit with such matters remain truly reserved or whether 

the scope of devolution is expanded to such that Scottish Government and 
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Parliament do get sufficient powers to address the issues covered by the Law 

Commission paper, there will be a time lag before any legislation can be 

formulated, during which the problems highlighted may apply (depending on 

how quickly any final recommendations of the Law Commission are 

implemented for E & W). 

12. It should also be noted that whilst the definition of ‘Scottish cases’, and thus the 

jurisdiction of the Scottish tribunals over particular disputes, will be within the 

scope of devolution, there will be no power for the Scottish Parliament to restrict 

the jurisdiction of tribunals in E & W. 

13. Some of the issues canvassed by the Law Commission are plainly only directly 

relevant to E & W, in particular the organisation of employment business in the 

High Court and the question whether employment judges should preside over 

non-employment discrimination cases in the County Court. However, even 

these and other such areas (such as the question of enforcement of monetary 

orders, where the system in Scotland is different to that in E & W) have 

implications for Scotland, and if changes result for E & W there will inevitably 

be a need for the consideration of such or similar changes in Scotland. 

SCOTTISH LAW COMMISSION 

14.  In these circumstances a joint consultation involving the Scottish Law 

Commission might have been commended as a sensible way forward. There 

will, no doubt, have been reasons for why that was not considered appropriate. 

It is difficult to envisage what can now be done which would not delay the 

English reforms (assuming the recommendations at least go as far as the 

provisional views in the consultation paper), and we do not advocate such 

delay. Leaving Scotland in an inferior position, however, with no way forward 

absent the active assistance of the UK government is not only unsatisfactory 

for Scotland but potentially also for E & W and the cohesion of the wider 

employment jurisdiction.  We recommend that the Commission take immediate 

steps to engage the Scottish Law Commission, if it has not already done so, in 

order to engender some concurrent activity and avoid the uncertainty and 

undesirability in having differing approaches. We do not advocate that the 

Law Commission for England and Wales delay its work, which we 

welcome. Further, we endorse the responses of the Council of 

Employment Judges in respect of the questions for consultation. We 

make this submission to remind all that there will be implications for 

Scotland and those who work there. 

 

Employment Judges: Joseph d’Inverno, Frances Eccles, David Hoey, Ian McPherson   

Members of the Scottish Subcommittee, CEJ 

8 January 2019 


