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Dear Sir/Madam 

The Law Commission’s Consultation on Employment Law Hearing Structure 

The Council of Employment Judges submitted a response to the consultation on 10 
January 2019. 

We would be grateful if we may be permitted to make short supplementary 
submissions following the handing down by the High Court last month of the decision 
in Antuzis and Ors v DJ Houghton Catching Services Ltd & Ors [2019] EWHC 843 
(QB).  

The case is authority for the proposition that individual directors can be sued in tort at 
common law for inducing breach of contract if in bad faith they direct breaches of 
contracts made between their company and employees/workers.   

The Employment Tribunal has statutory jurisdiction to consider claims: from 
employees of breach of contract; and from workers for unpaid holiday pay and for 
unlawful deduction from wages.  (Breach of contract and unlawful deduction from 



wages claims are subject to limitations and restrictions that are discussed in the Law 
Commission’s consultation and our response to it). These claims must be brought 
against the employer.  

On the authority of Antuziz such claims may be brought against individual directors of 
a separate employing entity where the directors were acting in bad faith: in particular, 
by inducing employees and workers to provide work with no intention of paying them.  
However, the claims against individuals other than the employing entity would not be 
capable of being brought in the Employment Tribunal as there is no jurisdiction to hear 
claims brought against individuals who are the controlling minds of a separate juridical 
employing body. Indeed, the employees in Antuziz were compelled to institute High 
Court proceedings.  

Claimants may have good reason to wish to pursue the individuals:  this would help 
considerably where the company is or might be insolvent or otherwise there are 
enforcement issues. 

Unless the Employment Tribunal enjoys equivalent jurisdiction to the civil courts to 
consider such claims then Antuziz will be a reason for bringing all holiday pay, breach 
of contract and wages claims in the High Court or County Court where a claimant also 
wishes to establish personal liability for a director who arguably has acted in bad faith 
by procuring a breach of contract and thus has a potential personal liability for 
inducement. This may be a disadvantage to an employee who ought to have a choice 
of forum in the pursuit of a Antuziz claim (as is the case in the pursuit of such claims 
against the employer).  

In light of this development, we suggest that the Employment Tribunal should have 
jurisdiction to determine tort claims brought by workers in respect of matters of pay 
and breach of contract. (We do not seek to depart from our position upon other kinds 
of claim as expressed in our response to the consultation upon the issues at questions 
16,18,19 and 20). 

There is precedent for a statutory scheme vesting the Employment Tribunal with power 
to determine tortious claims against individuals other than the employer.  The 
Employment Tribunal is used to dealing with claims brought under the Equality Act 
2010 against individuals whom the employee seeks to hold liable for acts of 
discrimination. Commonly, such claims are brought alongside a claim against the 
employer (who may have vicarious liability for the acts the impugned employees). 
Discrimination in the workplace is a statutory tort. A similar statutory scheme operates 
under the Employment Rights Act 1996 where an employee is subjected to detriment 
by a co-worker for making a protected disclosure. 

We understand that the President of Employment Tribunals (England & Wales) has 
written in similar terms. 

We shall be grateful if you are prepared to allow this supplemental submissions in 
order to allow for a consideration of these issues. 






