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CHAPTER 2:  THE EXCLUSIVE JURISDICTION OF THE EMPLOYMENT TRIBUNALS 

 

Consultation Question 1 

 
We provisionally propose that employment tribunals’ exclusive jurisdiction over certain types of 
statutory employment claims should remain.  Do consultees agree? 
 
Yes, please see the answers below. 
 

Consultation Question 2 

 
Should there be any extension of the primary time limit for making a complaint to employment 
tribunals, either generally or in specific types of case?  If so, should the amended time limit be six 
months or some other period? 
 
We hold no view as to the precise time limits but we can see that practically speaking it would be 
sensible to have a unified approach rather than having different time limits for different claims since 
the current system is overly and unjustifiably complex. 
 

Consultation Question 3 

 
In types of claim (such as unfair dismissal) where the time limit can at present only be extended 
where it was “not reasonably practicable” to bring the complaint in time, should employment 
tribunals have discretion to extend the time limit where they consider it just and equitable to do so? 

See the answer to Question 2 above. 
 

CHAPTER 3: RESTRICTIONS ON THE JURISDICTION OF THE EMPLOYMENT TRIBUNAL – 
DISCRIMINATION 
 
Overview 

Cloisters’ barristers have extensive experience of advising and representing Claimants and 
Defendants in cases brought in non-employment discrimination cases in the county court, high 
court and First Tier tribunal, as well as the Appellate courts.  

In summary, it is the view of Cloisters that the county court should retain jurisdiction for non-
employment discrimination claims for the reasons set out below.  This part of our response will deal 
with: (a) Malcolm and the misunderstanding of it which appear have led to calls for movement from 
the county court to the employment tribunal (b) the nature of claims before the county court 
involving discrimination (c) the reasons for maintaining claims in the county court. 
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Consultation Question 4 

 
We provisionally propose that the county court should retain jurisdiction to hear non- employment 
discrimination claims. Do consultees agree? 

Malcolm 

The origins for the proposal to move non-employment claims to the employment tribunal is rooted 
in what we consider to be a misunderstanding of the origins of the Malcolm case (see the counter 
arguments summarised in the Consultation Paper at para 3.20).  

The difficulty with Malcolm did not lie in the misinterpretation of it by the courts1 but in the drafting 
of the housing provisions of the Disability Discrimination Act 1995 (DDA), which had been rushed 
through Parliament at a late stage of the bill’s passage. The result in Malcolm i.e. the limited 
interpretation of discrimination relating to disability was inevitable in many respects given the 
limited justifications for discrimination that that had been set out in the DDA premises provisions.  
Justification was so limited that, in effect, where someone had a disability, and that was related to 
the reason for possession.  If discrimination continued to be interpreted as it had been in the 
employment context, it would have been impossible to evict someone for a reason which related to 
their disability. This could not realistically continue. The decision was not related, therefore, to any 
lack of knowledge on the part of the relevant judiciary but to the drafting of the legislation. 

County court discrimination cases  

It is a fact that employment Tribunals deal with discrimination more frequently than the county 
court. However, non-employment cases often involve other areas of substantive law with which 
employment Tribunals are not concerned.   For example, in Malcolm, there was housing law and 
education cases can involve consumer credit law, and/or negligence, holiday discrimination cases 
will invariably involve breach of the Package Travel Regulations and claims against the police may 
involve false imprisonment claims. There are also other legislative provisions that arise against 
particular Defendants, such as those against a public authority which will often overlap with Human 
Rights Act claims (e.g. voting) or Data Protection Act 1998 / GDPR breaches which arise in particular 
claims (such as disability discrimination claims). These are all areas which are outside the scope of 
the employment tribunal at present.  

County courts, however, deal with a wide variety of claims. It is submitted that in the circumstances, 
they are best placed to continue to deal with these claims.  Not only are they best placed to deal 
with such a variety of claims, but if our courts are to deal effectively with diversity then enabling 
them to deal with discrimination is vital – and removing such claims to a specialist court sends a 
message that these claims are difficult and “other”. 

In addition, it removes the prospect of any state funding in the form of legal aid for Claimants given 
the non-cost jurisdiction of the employment tribunal; and it removes the prospect of recovery of 
costs for Defendants (subject to such claims, both for Claimants and Defendants, being in the 
Fast/Multi track). 

                                                           
1 One of Cloisters’ barristers represented the Equality and Human Rights Commission in its intervention in that 
case. 
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Finally, the employment tribunal at present is creaking at the seams. Hearings are set many months 
sometimes over a year after a preliminary hearing.  Adding to this workload is in no-one’s interest 
unless it is closely connected to an employment claim e.g. a high court claim.  

Cloisters therefore agrees with the approach to question 4 that county courts should retain 
jurisdiction to hear non-employment cases. 

Consultation Question 5 

Should employment tribunals be given concurrent jurisdiction over non-employment discrimination 
claims? 

Consultation Question 6 

If employment tribunals are to have concurrent jurisdiction over non-employment discrimination 
claims, should there be power for judges to transfer claims from one jurisdiction to the other? 
If so, what criteria should be used for deciding whether a case should be transferred: 

i. from county courts to employment tribunals; and/or 

ii. from employment tribunals to county courts? 

Should county courts be given the power to refer questions relating to discrimination cases to 
employment tribunals? 

Consultation Question 7 

If employment tribunals are to have concurrent jurisdiction over non-employment discrimination 
claims, should a triage system be used to allocate the claim as between the county court or the 
employment tribunal? If so, what form should this triage take? 

It is the view of Cloisters that to give employment tribunals concurrent jurisdiction over non-
employment discrimination claims would require a significant extension of the power of tribunals 
(for example, to award injunctive relief – something which tribunals do not have at present – but 
which we can see advantages in creating – see below) as well as extensive training (in the additional 
areas set out above) and simply create uncertainty for both Claimants and Defendants. A claim 
would be issued with no certainty as to which venue it would be heard in, thus which cost regime 
would apply, thus for a Claimant, whether legal aid would be available, for a Defendant, whether 
costs would be recoverable.  

For the reasons set out above it is considered that the county court should retain jurisdiction and 
thus it would be neither economically justifiable not practicable to have such concurrent 
jurisdiction. Even the most “simple” of goods and services cases – for example, a refusal of a service 
provider to permit an individual to enter with a guide dog – may involve the appointment of a joint 
expert (where health and safety is determined to be an issue); or a human rights determination 
(where religious beliefs are said to be at the core of the refusal); and injunctive relief, should the 
Claimant wish to use the premises in future, will arise.  
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However, in the event that employment tribunals were to be given concurrent jurisdiction, it is our 
view that it is only the most simple of claims, involving no issues other than discrimination law (i.e. 
not education, housing, actions against the police, holiday claims) that should be heard in the 
employment tribunals. 

As to whether questions relating to discrimination should be referred to the employment tribunals: 
it is our view that this would undermine confidence in the county court system.  If the county court 
is hearing discrimination claims then it should be able to deal with questions relating to 
discrimination. 

Any triage should be carried out at the first preliminary hearing /case management conference. 

Consultation Question 9 

If consultees consider that employment judges should be deployed to sit in the county court, should 
there be provision for them to sit with one or more assessors where appropriate? 

It is our view that a more appropriate means of achieving expertise in discrimination than 
concurrent jurisdiction between employment tribunals and county court, if such is considered 
desirable, would be deploying employment judges to sit in the county court to hear non-
employment discrimination claims.  This does not, in our view, remove the need for assessors, who 
can bring practical experience, as do lay members of the employment tribunal, to the case and so 
there should be provision for sitting with assessors.  

However, we are aware of the stretched resources of the employment tribunals. The priority must 
be that employment judges sit and provide the resources for the employment tribunal. Additional 
training for county court judges in discrimination – perhaps including shadowing in the employment 
tribunal – may assist in ensuring that county court cases are appropriately adjudicated. But 
employment tribunal Claimants and Respondents should not experience further delays in achieving 
justice because judges are being allocated to county courts.  

Consultation Question 10 

 
Should employment tribunals have jurisdiction to hear a claim by an employee for damages for 
breach of contract where the claim arises during the subsistence of the employee’s employment? 

Cloisters view is positive to this question.  There is no rational basis for the present alternative in 
light of Agarwal v Cardiff University [2018] EWCA Civ 2084: tribunals have jurisdiction to interpret 
contracts of employment in relation to unlawful deduction of wages claims.  Tribunals are therefore 
entrusted with interpreted contracts even ‘during employment’ in so far as the claim is framed as 
an unlawful deduction of wages claim, and on the present law after employment has ended would 
be able to deal with it additionally as a breach of contract claim.  There is little sense in such an 
artificial distinction remaining ‘during employment’. 

Consultation Question 11 

 
Should employment tribunals have jurisdiction to hear a claim for damages for breach of contract 
where the alleged liability arises after employment has terminated? 
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In principle there is no reason for tribunals not having such jurisdiction and given the short time 
limits it is unlikely to make much difference. 

Consultation Question 12 

 
We propose that the current £25,000 limit on employment tribunals’ contractual jurisdiction should 
be increased. Do consultees agree? 

Yes – see below. 

Consultation Question 13 

 
What (if any) should the financial limit on employment tribunals’ contractual jurisdiction be and 
why? 

There should be no financial limit on employment tribunals’ contractual jurisdiction.  For one, any 
limits cause ‘traps for the unwary’ in a jurisdiction where lack of legal assistance is commonplace 
(Fraser v HLMAD Ltd [2006] EWCA Civ 738 at [60]).  For two, tribunals are entrusted with 
interpreting and dealing with arguments concerning breach of contracts in any event.  For three, 
financial limits are arbitrary especially in light of unlimited compensation that tribunals are 
entrusted with for other jurisdictions (so they already make high level awards and are deemed, one 
assumes, competent to deal with calculations of large loss). 

Consultation Question 14 

 
If the financial limit on employment tribunals’ contractual jurisdiction is increased, should the same 
limit apply to counterclaims by the employer as to the original breach of contract claim brought by 
the employee? 

We have no opinion either way as there are merits to both (a) the same limit (equity) and (b) 
different limits (to prevent employer’s pursuing alleged very high loss to dissuade an employee). 

Consultation Question 15 
 

Do consultees agree that the time limit for an employee’s claim for breach of contract under the 

Extension of Jurisdiction Order should remain aligned with the time limit for unfair dismissal claims? 

Should a different time limit apply if tribunals are given jurisdictions over claims that arise during 

the subsistence of an employee’s employment? 

 

Yes – the time limit should remain aligned with unfair dismissal.  This fits the initial rationale of the 

short time limits in tribunals, to provide certainty in industry in a forum that does not require legal 

assistance, fees, or costs to be paid. 

No – a different time limit should not be used during the subsistence of an employee’s employment.  
It makes sense to align it with the situation of unlawful deduction of wages claims that equally have 
a short time limit and this is consistent with the certainty rationale above. 
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Consultation Question 16 

 
We provisionally propose that employment tribunal’s contractual jurisdiction should not be 
extended to include claims for damages, or sums due, relating to personal injuries. Do consultees 
agree? 

Yes.  Such claims are already litigated in the County Court/High Court.  There is no basis for having 
concurrent jurisdiction, and employment tribunal’s have little existing expertise in this area.  Having 
concurrent jurisdiction would not simplify matters, instead it would lead to increase in training 
costs, take away potentially employment tribunal time from matters that are resourced already 
elsewhere and add further confusion for employees.                   

Consultation Question 17 

 
We provisionally propose that the prohibition against employment tribunals hearing claims for 
contractual breaches relating to living accommodation should be retained. Do consultees agree? 

Yes.  This is already dealt with elsewhere and the above reasoning for not having concurrent 
jurisdiction applies. 

Consultation Question 18 

 
We provisionally propose that the prohibition against employment tribunals hearing breach of 
contract claims relating to intellectual property rights should be retained. Do consultees agree? 

Yes. This is already dealt with elsewhere and the above reasoning for not having concurrent 
jurisdiction applies. 

Consultation Question 19 

 
We provisionally propose that the prohibition against employment tribunals hearing claims relating 
to terms imposing obligations of confidence (or confidentiality) should be retained. Do consultees 
agree? 

The answer to this question should be consistent with the ‘injunctions’ issue.  If tribunals have no 
jurisdiction to deal with that aspect, we would agree it makes sense for retaining a bar on such 
breach of contract claim in tribunals. 

Consultation Question 20 

 
We provisionally propose that the prohibition against employment tribunals hearing claims relating 
to terms which are covenants in restraint of trade should be retained. Do consultees agree? 

The answer to this question should be consistent with the ‘injunctions’ issue.  If tribunals have no 
jurisdiction to deal with that aspect, we would agree it makes sense for retaining a bar on such 
breach of contract claim in tribunals. 

Consultation Question 21 

 
We provisionally propose that employment tribunals expressly be given jurisdiction to determine 
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breach of contract claims relating to workers, where such jurisdiction is currently given to tribunals 
in respect of employees by the Extension or Jurisdiction Order. Do consultees agree? 

Yes. 

We are of the opinion that claims for breach of contract by workers should also come within the 
jurisdiction of the employment tribunals and should be treated the same way as claims by 
employees.  In this regard, we make the following observations: 

1) The distinction between an employee and a worker can be fine and hotly-contested.  If tribunals 
could hear breach of contract claims by workers, there would be no need for protracted preliminary 
arguments about employment status which are in reality skirmishes about whether the claim should 
be heard in the tribunal or the county court. 

2) Tribunals regularly deal with claims involving workers under its statutory jurisdiction.  It is a 
specialist tribunal in respect of employment disputes generally and that includes disputes involving 
workers. 

3) The tribunal already has jurisdiction for claims of unauthorised deductions from wages in breach 
of s.13 of the ERA.  This will already cover many but not all complaints which workers might want to 
bring regarding their contracts.  For example, a complaint of non-payment for work done can be 
brought as a s.13 claim but a claim by a worker that the employer has failed to offer a minimum 
number of hours work in accordance with a contract can only be brought as a breach of contract 
claim.  We see no good reason why the former complaint can be litigated in the employment 
tribunal (or the county court) but the latter can only be litigated in the county court. 

 

Consultation Question 22 

 
If employment tribunal’s jurisdiction to determine breach of contract claims relating to employees 
is extended in any of the ways we have canvassed in consultation questions 10 to 20, should 
tribunals also have such jurisdiction in relation to workers? If consultees that there should be 
differences between employment tribunal’s jurisdiction contractual jurisdiction in relation to 
employees and workers, please would they provide details. 

Yes – see Question 21. 

Consultation Question 23 

 
We provisionally propose that employment tribunals should not be given jurisdiction to determine 
breach of contract disputes relating to genuinely self-employed independent contractors. Do 
consultees agree? 

We agree for the following reasons: 

1) Disputes involving the genuinely self-employed are essentially commercial disputes over the 
provision of services.  That is a whole different field of law. 

2) There is no reason why the genuinely self-employed should be able to benefit from the fee-free 
and cost-free tribunal regime. 
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Consultation Question 24 

 
We provisionally propose that employment tribunals should continue not to have jurisdiction to 
hear claims originated by employers against employees and workers. Do consultees agree? 

We agree for the following reasons: 

1) The fee-free and cost-free tribunal regime has been developed to provide access to justice for 
employees and workers, not for employers. 

2) The breach of contract claims which employers make against their employees or workers, rare as 
they are, normally involve allegations of negligence.  Such claims are akin to claims of professional 
negligence for which the civil courts are better set up with procedure rules dealing with expert 
evidence. 

Consultation Question 25 

 
We provisionally propose that employers should continue not to be able to counterclaim in 
employment tribunals against employees and workers who have brought purely statutory claims 
against them. Do consultees agree? 

We agree but would also go further.  In our experience employer's counterclaims are usually 
brought tactically, to discourage employees from pursuing their claims where they happen to 
include a claim for breach of contract - most often a claim for wrongful dismissal. They are rarely 
pursued to trial and are frequently without merit.  The opportunity to bring counterclaims in the 
tribunal should not be extended, rather it should be restricted.  We propose that it be restricted to 
counterclaims which arise out of the same facts as the employee's breach of contract claim. 

Consultation Question 26 

 
Should employment tribunals have jurisdiction to interpret or construe terms in contracts of 
employment in order to exercise their jurisdiction under Part I of the ERA 1996? 

Yes and hence Agarwal v Cardiff University [2018] EWCA Civ 2084 is correctly decided. 

Consultation Question 27 

 
Should employment tribunals be given the power to hear unauthorised deductions from wages 
claims which relate to unquantified sums? 

Yes.  There is no rationale for not doing so, and employment tribunal’s already deal with 
unquantified sums in other areas.  Additionally, litigants in person may not always quantify losses 
properly and there is no reason to suppose that an employment tribunal is any less 
expert/experienced at dealing with such an issue than a civil court. 

Consultation Question 28 

 
Where an employment tribunal finds that listed by section 14(1) to 14(6) of the Employment Rights 
Act 1996 applies, should the tribunal also have the power to determine whether the employer 
deducted the correct amount of money from an employee’s wages? 
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Yes.  It makes little sense for someone to have to litigate in two different jurisdiction for an issue 
that is connected and that could easily be determined at the same time (without a great deal of 
extra time/resources).  Additionally, there is a real risk that an employee may face an injustice of 
arguing that a deduction has been made, that it is too great a deduction, and not being allowed to 
continue the claim in an employment tribunal.                  

Consultation Question 29 

 
Should employment tribunals be given the power to apply setting off principles in the context of 
unauthorised deductions claims? If so: 

(1) should the jurisdiction to allow a set off be limited to liquidated claims (i.e. claims 

for specific sums of money due)? 

(2) should the amount of the set off be limited to extinguishing the employee’s claim? 

Yes, tribunals should have power to apply set off principles, but we believe it should be limited to 
extinguishing the employee’s claim because this provides an adequate balance of (a) not making 
awards when the other party owes sums of money that one would have to be forced to litigate 
elsewhere (b) mitigating the potential risk that some employers may bring/threatened high claims 
as a counterclaim which may be large/unjustifiable when the other party does not necessarily have 
the benefit of legal resources/advice.  After all, if greater sums are due, the employer could elect to 
sue for this elsewhere or ‘write it off’ by just using it to extinguish the employee’s claim. 

Consultation Question 30 

 
We provisionally propose that employment tribunals should continue not to have health and safety 
obligations. Do consultees agree? 

Yes, this is a specialist area and one where employment tribunals have little knowledge.  This claims 
are likely to be similar to negligence claims which are regularly brought in the civil courts and where 
there is plenty of judicial experience.  There are no advantages to including these claims in the 
employment tribunal system. 

Consultation Question 31 
 

We provisionally propose that employment tribunals should continue not to have jurisdiction over 

workplace personal injury negligence claims. Do consultees agree? 

 

Yes, see question 30 above. 

Consultation Question 32 

 
We provisionally propose that employment tribunals should retain exclusive jurisdiction over 
Equality Act discrimination claims which relate to references given or requested in respect of 
employees and workers and former employees and workers. Do consultees agree? 

Yes, we agree.  These types of claims will frequently be brought alongside other types of equality 
claims in the tribunal. 
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Consultation Question 33 

 
Do consultees consider that employment tribunals should have any jurisdiction over common law 
claims (whether in tort or contract) which relate to references given or requested in respect of 
employees and workers (and former employees and workers)? 

No, where there is no allegation of discrimination or victimisation, these type of claims would 
typically be brought as a negligence claim.  The tribunal system has never entertained these types of 
claim and there is no expertise in this area. It would be preferable for all negligence claims to be 
retained within the civil system. 

CHAPTER 5: CONCURRENT JURISDICTION 

 

Consultation Question 34 

 
Should employment tribunals and civil courts retain concurrent jurisdiction over equal pay claims? 

Equal pay claims (like national minimum wage claims) are formulated by statute as breach of 
contract claims. Whilst we consider that the civil courts are well versed in many, if not all, of the 
issues raised by national minimum wage claims, the position is in our view different in relation to 
the very specialist area of equal pay. The most complex issues arising in equal pay claims tend not 
to be contractual in nature but are more akin to those arising in general discrimination claims, 
which are, for the most part, dealt with in employment tribunals.  
 
For this reason, we consider that the judges most suited to dealing with equal pay claims are 
specialist employment Judges. We understand that even employment Judges have to be ticketed in 
order to determine equal pay claims, and in our view this is a sensible system given the very 
specialist issues that arise, particularly in mass claims. 
 
Despite this, in our view it would be unfortunate to lose the possible advantages to the parties that 
are available in a civil court claim. The most obvious factor, which may be an advantage or a 
disadvantage for either party in any given case, is that as a general rule costs are recoverable by the 
successful party in the civil courts, whereas they are only recoverable in the employment tribunal in 
exceptional circumstances. As equal pay claims can relate only to contractual terms, it would in our 
view be inappropriate to single out this type of breach of contract claim, and prevent Claimants 
from bringing their claims in the civil courts.  
 
One way to mitigate the expertise problem outlined above is to transfer questions relating to 
equality clauses to employment tribunals to determine, as permitted by the statute. However, the 
parties may not want such a course to be taken. An additional option that could be added would be 
to expand on the measures already taken to allow employment Judges to sit in the county courts to 
deal with certain cases. A system whereby equal pay ticketed employment Judges could sit to 
determine such claims in the county court should not in our view be difficult to develop or 
implement as something along these lines is already happening. It should also be possible to ticket 
certain high court judges (for example, those who sit in the employment appeal tribunal) to deal 
with equal pay claims that may be brought in the high court.  
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Consultation Question 35 

 
Should the time limit for bringing an equal pay claim in employment tribunals be extended so that it 
achieves parity with the time limit for bringing a claim in the civil courts? 
 
In our view it is anomalous and undesirable to have different time limits in relation to precisely the 
same claim, depending on where it is brought, unless there are clear policy reasons for such a 
course. In principles, we do think that the time limit for bringing equal pay claims should be as 
advantageous to Claimants in the employment tribunal as it is in the civil courts This should also 
help to mitigate any additional inequality of arms problems caused by the costs regime in the civil 
courts, as litigants would not be pushed into litigating in the civil courts rather than the 
employment tribunal by time limit considerations.  
 
Whilst employment tribunals were initially designed to provide a quick and efficient resolution of 
issues, equal pay claims are already anomalous in that they can be brought up to six months after 
the end of employment, in respect of an unequal contractual term that may have persisted 
throughout the many years of “the employment”. Employment tribunals are well used to dealing 
with equal pay claims stretching back over many years so use of the civil court time limit should not 
place any additional burden upon them or the parties. 
 
In our view, so as to avoid any derogation from existing rights, the appropriate course would be to 
legislate so as to make the contractual time limit and the time limit set out in section 129 Equality 
Act 2010 as alternatives.  
 

Consultation Question 36 

 
What other practical changes, if any, are desirable to improve the operation of employment 
tribunals’ and civil courts’ concurrent equal pay jurisdiction? 
 
Please see the response to question 34 above regarding the issue of judicial expertise.  
 
We also consider it desirable that, if equal pay claims are to continue to fall within the jurisdiction of 
the civil courts, the Equal Value Procedural Rules should be incorporated into the CPR and utilised in 
such claims. 
 

Consultation Question 37 

 
Should the current allocation of jurisdictions across employment tribunals and the civil courts 
regarding the non-discrimination rule applying to occupational pension schemes remain 
unchanged? 
 
Yes. We are not aware of any practical problems caused by the current demarcation and would 
suggest that any proposals from the Law Commission concentrate on areas where there is evidence 
that difficulties have arisen.  



 
 

15 
 

 

Consultation Question 38 

 
The present demarcation of employment tribunals’ and civil courts’ jurisdictions over the TUPE 
Regulations 2006 should not be changed. Do consultees agree? 

Yes. In our experience, TUPE issues tend to arise in the civil courts only rarely, as an adjunct to 
claims that are properly litigated in those courts (for example, breach of contract claims where 
there may be a dispute as to the correct Defendant), and no significant practical problems arise in 
dealing with them in that context.  

 

Consultation Question 39 

 
The present demarcation of employment tribunals’, civil courts’ and criminal courts’ jurisdictions 
over the Working Time Regulations should not be changed. Do consultees agree? 
 
Yes. Again, we are not aware of any practical problems arising from the current demarcation.  
 

Consultation Question 40 

 

Do consultees agree that the present demarcation of employment tribunals’, civil courts’ and 
criminal courts’ jurisdictions over the NMW should not be changed? 

Yes. As certain specialist issues do arise in NMW claims (e.g. the operation of the family worker 
exemption, which does not, so far as we are aware, arise in any other claims within the jurisdiction 
of the civil courts), it may again be of assistance to have a list of judges with employment expertise 
who can be called upon to determine such claims when brought in the civil courts. 

One other point that we consider may be relevant here is that we are aware of litigants who have 
been pushed into the civil courts to litigate as contractual claims matters that could otherwise be 
brought as unauthorised deductions claims in the employment tribunal, as a result of the two year 
“backstop” on such claims put in place primarily to deal with the influx of holiday pay claims in 
recent years. Two examples from this author’s recent practice are a carer who had not been paid 
the minimum wage for working “sleep in” duties over several years, and a victim of trafficking 
whose minimum wage claim went back over 9 years. In our view it is undesirable for litigants of this 
kind to be pushed into the civil courts, which require payment of an issue fee, and have a costs 
regime. The employment tribunal system is designed to deal with precisely the kind of issue raised 
in these cases. We understand the reasons for the two year backstop in holiday pay claims, and do 
not seek to express a view on that issue one way or another in this response, but we consider that 
the backstop should not apply to unauthorised deductions claims that do not relate to holiday pay.  

 

Consultation Question 41 

 
We provisionally propose that the present demarcation of employment tribunals’ and civil courts’ 
jurisdictions over the Blacklists Regulations should not be changed. Do consultees agree? 
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Yes. Again, we do not understand the present demarcation to have caused any problems in 
practice.  

 

Consultation Question 42 
 

Should the £65,300 cap applying to employment tribunal claims brought under the Blacklists 

Regulations be increased so that it is the same as the cap on compensatory awards for ordinary 

unfair dismissal claims, as amended from time to time? Are consultees aware of any cases affected 

by the £65,300 cap on compensation which have had to be brought in the civil courts? 

 
There appears to be no obvious reason for the limitation of the cap in employment tribunal claims 
brought under the Blacklisting Regulations in circumstances where the cap on the compensatory 
award, which was once set at the same level, has been increased by around £20,000 since that date. 
In our view the cap should be brought up to the level applicable in unfair dismissal claims, and a 
similar mechanism used to increase it on an annual basis.   

We are not personally aware of any cases affected by the blacklisting cap that have had as a result 

to be brought in the civil courts.  

 

Consultation Question 43 

 
Should members of trades or professions who are aggrieved by the decisions of their qualifications 
bodies be able to challenge such decisions on public law grounds in the high court and separately be 
able to claim unlawful discrimination in the employment tribunal? If not, please would consultees 
explain why and what changes they would make. 

In our view, both a claim under the Equality Act and a judicial review challenge should remain 
available to members of trades or professions aggrieved by the decisions of their qualifications 
bodies. Whilst there may well be some overlap between the challenges brought by each route in 
any given case, the tests to be applied by the employment tribunal and the reviewing court are 
quite different. It is quite possible that a complainant could succeed in one jurisdiction and fail in 
the other. We believe it would be inappropriate to derogate from an individual’s right to challenge a 
decision both on the basis that it is discriminatory and on public law grounds. 

Consultation Question 44 

 
Should any other changes be made to the jurisdiction of employment tribunals or of the civil courts 
in respect of alleged discrimination by qualifications bodies? 

We do not propose any other changes. 

Consultation Question 45 

 
Should a police officer who is aggrieved by the decision of a police misconduct panel be able to 
challenge that decision by way of statutory appeal to the Police Appeals Tribunal and separately to 
complain that the decision is discriminatory in an employment tribunal? If consultees take the view 
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that the answer is “no”, what changes do they suggest? 
 
 
The position in relation to statutory appeals in the police context appears anomalous in comparison 
with other statutory appeals, which generally oust the jurisdiction of the employment tribunal. We 
note that the Police Appeals Tribunal can and should consider any alleged discrimination when 
reaching its conclusions. We are concerned that, as with some other statutory appeal processes, 
this may mean that individuals are unable to obtain proper relief for discriminatory conduct. We 
tentatively suggest that if the employment tribunal avenue is to be closed, then perhaps 
consideration should be given to bestowing powers on the Police Appeals Tribunal to provide some 
recompense for any discriminatory conduct, perhaps based on a range of fixed awards that can be 
applied depending on the severity of the discrimination and effect on the individual.  
 

CHAPTER 6: RESTRICTIONS ON ORDERS WHICH MAY BE MADE IN EMPLOYMENT TRIBUNALS 

 

Consultation Question 46 

 
Our provisional view is that employment tribunals should not be given the power to grant 
injunctions.  Do consultees agree? 
 
An extension of the tribunal's powers to grant injunctive relief would be a significant help to 
employees who wish to enforce their contractual rights.  Breaches of many important provisions in 
employment contracts do not cause direct financial losses and therefore cannot give rise to a claim 
for damages.  (For example, where an employer prevents employees from leaving work at the end 
of their contractual working hours.)  Such provisions are therefore only enforceable by obtaining an 
injunction.  It is unfair and unrealistic to expect individual (often unrepresented) employees to bring 
such claims in the county court.  We believe that such claims should be heard in the employment 
tribunal and therefore we take the view that the power to grant injunctions should be made 
available to tribunals. 
 

Consultation Question 47 

 
Should employment tribunals have the power to apportion liability between co-respondents in 
discrimination cases, so that each is separately liable to the Claimant for part of the compensation? 
If so, on what basis should tribunals apportion liability? 
 
Typically in the employment tribunal, Claimants will name the employer as one respondent and then 
the individual employee responsible for the discrimination as a second named respondent.  Both can 
be liable under the Equality Act 2010 (see s.109 and s.110 EA 2010).  In this eventuality, the tribunal 
is tasked with calculating the compensation which flows from the discrimination and then 
determining whether the compensation should be awarded on a joint and severable basis or whether 
it should apportion liability to specific respondents. The principles which emerge from the case law 
on this topic are as follows:  
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a. In the case of joint tortfeasors, each respondent is liable for the full amount of any 
compensation where the damage suffered by the Claimant is indivisible (Hackney LBC v 
Sivanandan [2011] ICR 1374, para 25). 
 

b. However, if there is a rational basis for distinguishing the damage caused by each the 
tortfeasors, then the tribunal can apportion losses between them (Sivanandan, para 16 
(3)). 

 

This system works well in practice, it is fair and it reflects the reality of the liability; there is no reason 
to alter it. 

 

Consultation Question 48  

 
We provisionally propose that employment tribunals should be given the power to make orders for 
contribution between respondents in appropriate circumstances and subject to appropriate criteria. 
Do consultees agree? If so, we welcome consultees’ views as to appropriate circumstances and 
criteria.  
 
See the answer to Question 46. 
 

Consultation Question 49  

 
If respondents are given the right to claim contribution from one another in employment tribunals, 
do consultees consider that this right should precisely mirror the position as regards common law 
claims brought in the civil courts, or be modified to suit the 102 employment context? If the latter, 
we would be grateful to hear consultees’ views on appropriate modifications. 
 
See the answer to Question 46. 
 

Consultation Question 50  

 
Should employments tribunals be given the jurisdiction to enforce their own orders for the payment 
of money? If so, what powers should be available to employment tribunals and what would be the 
advantages of giving those powers to tribunals instead of leaving enforcement to the civil courts? 
 
Yes.  Claimants will have become familiar with the tribunal system and so it makes sense that they 
should be able to enforce there too.  
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CHAPTER 7: THE EMPLOYMENT APPEAL TRIBUNAL’S JURISDICTION  

 

Consultation Question 51  

 

Should the EAT be given appellate jurisdiction over the CAC’s decisions in respect of trade union 
recognition and derecognition disputes? If such an appellate jurisdiction were created, do 
consultees agree that it should be limited to appeals on questions of law?  
 
We do consider that the EAT is well placed to deal with appeals against CAC decisions in respect of 
trade union recognition and derecognition disputes.  In view of the expansion of the CAC’s remit, 
the availability of appeals to the EAT from the CAC in respect of many of the matters that come 
before it, and the availability of an appeal to the EAT against the decision of a Certification Officer, 
the present position appears anomalous. We agree that the EAT’s jurisdiction in appeals from the 
CAC on this issue should be limited, as it is generally, to questions of law.   
 

Consultation Question 52 

 
We provisionally propose that there is no need to alter or remove the EAT’s current jurisdiction to 
hear original applications in certain limited areas. Do consultees agree? 
 
Yes. We are not aware of any practical problems arising from the current arrangements.  
 

CHAPTER 8: AN EMPLOYMENT AND EQUALITIES LIST?  

 

Consultation Question 53  

 
We provisionally propose that an informal specialist list to deal with employment related claims and 
appeals should be established within the Queen’s Bench Division of the High Court. Do consultees 
agree? If so, what subject matter should come within its remit?  
 
We agree that this would be sensible for equalities claims which are very specialist claims and 
different to ordinarily commercial disputes.   
 

Consultation Question 54  

 
What name should it be given: Employment List, Employment and Equalities List or some other 
name? 
 
Equalities List – see Question 53 above. 
 

30 December 2018 
 




