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Information about Respondent 

I was a solicitor specialising in employment law for 35 years until my retirement 
in April 2018. My practice included Employment Tribunal advocacy, strike and 
restrictive covenant injunctions in the High Court and representing employers 
before the Central Arbitration Committee. I was a partner from 1985 to 2018 in 
what is now the international law firm Eversheds Sutherland. 

I am the contributing editor of the following Divisions of the employment law 
practitioners’ textbook Harvey on Industrial Relations and Employment Law: 
Trade Unions, Industrial Relations, Industrial Action and Modern Slavery. 

For 7 years until my retirement in August 2018 I was Professor of Employment 
Law at the University of East Anglia. I am currently an Emeritus Professor. 

Responses to questions 

1. Yes. 
 

2. A significant number of claimants suffer injustice in pregnancy and maternity 
cases, and so they should benefit from an extension to the later of the 
normal 3 months and 52 weeks from the date of birth of their child. There 
are other groups who will from time to time suffer injustices (e.g. people who 
have been seriously ill) but too many special rules would cause excessive 
complexity. 
 

3. The “not reasonably practicable” rule aids certainty and finality and should be 
retained. In my view it should also be adopted in the claims that are subject 
to the “just and equitable” rule – although I suspect this might not be 
compatible with EU law and even if it were, I believe introducing such a 
restriction would currently be politically unacceptable. 
 

4. The fact that some non-employment discrimination cases require knowledge 
of housing or education law means it would be inappropriate to transfer all 
Equality Act cases to the ET – notwithstanding that the knowledge of 
discrimination law of Employment Judges is very much greater than that of 
Circuit and District Judges. The better solution is to introduce an ability to 
transfer cases and to assign Employment Judges to hear particular County 
Court cases. (Incidentally, it is indeed correct that the Malcolm decision was 
not a symptom of different approaches to interpretation of discrimination law 
by the civil courts and the employment tribunals: rather it was the inevitable 



consequence of the difference in wording of the relevant parts of the 
Disability Discrimination Act.) 
 

5.  No, for the reasons in 4. 
 

6. Yes, there should be a power to transfer. It should be in general terms lie the 
working the Equality Act cited in the consultation paper and no further 
criteria should be adopted: so as to minimise the likelihood that decisions to 
transfer or not (which are procedural rather than dispositive) become an area 
for appeals. 
 

7. I have no views on this. 
 

8. Yes – their expertise in this field is much greater than that of nearly all civil 
judges. 
 

9. Yes. 
 

10. Yes, for the reasons given in the consultation paper. 
 

11. Yes – it would be odd to exclude only this narrow category of employment 
contract claim. 
 

12. Yes. 
 

13.£100,000 – i.e. the High Court limit. 
 

14. No – because of the risk of employers using this to frighten off employees in 
cases where in reality there is no counterclaim worth that much. 
 

15. Yes. 
 

16. to 20. I agree. 
 

21. Yes. As the Supreme Court has made clear, the “worker” category exists 
because such people have little bargaining power and need much of the 
protection which employees need. They are in quasi-employment and should 
have access to the employment tribunals in contract claims as they do 
currently in wages and discrimination claims. 
 

22. Yes – ETs should have jurisdiction for workers on any of these that are 
extended to employees. 
 

23. Agree. 
 

24. Agree. 
 

25. Agree. 



 
26. Yes, for the reasons given in the consultation paper. 

 
27. It can be really difficult for an employee or worker to calculate how much he 

or she is owed, whereas an employer should always be able to prove what 
has been paid and why the amount paid was correct. I therefore support the 
proposal. (While some employees will have a lawyer who will work out the 
obvious way around the current problem which is to pick a sum “out of the 
air” which is more than the likely amount due and claim for that, many 
employees who have been underpaid do not have access to legal advice). 
 

28.Yes. 
 

29. Such a power should not be introduced since it would be contrary to the 
basic philosophy of the deduction from wages legislation which is that all 
wages due should be paid without set off. 
 

30. Agree. 
 

31. Agree. I think there is a case to be made – oddly not considered in this 
consultation paper – for removing the ability of employment tribunals to 
award compensation in discrimination cases for personal injury caused by 
discrimination. The expertise in assessing medical evidence as to personal 
injury and calculating damages for personal injury lies in the County Court.  
 

32. Agree. 
 

33. ETs should be given exclusive jurisdiction on such claims – ETs are much 
more familiar with human resources issues in the workplace. Such cases 
should be heard by full panels rather the Employment Judges alone. 
 

34. Reason (2) in favour of this in para 5.34 is weak: the fact that most cases 
are already brought in the ET is no argument for saying retaining CC 
jurisdiction is appropriate – indeed it suggests that most lawyers think the ET 
is a better forum for such claims. I do not understand the reasoning for the 
recommendation here: why is it only this proposed change that must meet 
the hurdle of being “compelling” – a level of need not suggested for any of 
the other proposals in this consultation? In my view the factors in favour of 
passing all jurisdiction on this to ETs are much stronger than against, and 
therefore change should be made. 
 

35. Yes. 
 

36. No further comments. 
 

37. Should all pass to ETs. 
 

38. I agree. 



 
39. I agree. 

 
40. I agree. 

 
41. I agree. 

 
42.The blacklisting cap should be raised to the unfair dismissal cap and uprated 

each year by the same amount as the unfair dismissal cap. 
 

43. I think the current situation is satisfactory. Challenges on public law grounds 
are best dealt with the High Court judges who are familiar with the principles 
of judicial review, whereas challenges based on the Equality Act are best 
dealt with the ETs. 
 

44. No. 
 

45. I have no view on this. 
 

46. I agree for the reasons given in the consultation. 
 

47. ETs should have the power to apportion, because in most cases where there 
are substantial damages this is because the claimant has lost his or her job 
and most of the responsibility for this loss of earnings lies with the employer 
for failing to protect the employee’s employment. I think my view on this is 
supported by the fact that during the many years when it was believed that 
ETs had the power to apportion compensation, the lion’s share of 
compensation was nearly always awarded against the employer. No express 
criteria for making the apportionment are appropriate – merely “as just and 
equitable”. 
 

48. I agree. No express criteria are appropriate – merely “as just and equitable”. 
 

49. Should mirror the civil position. 
 

50. ETs should have power to enforce using the county courts’ powers, systems 
and forms. This would mean that successful claimants are not faced with the 
daunting challenge of starting fresh proceedings in the county court, but it 
would avoid the creation of a new enforcement system. 
 

51. I am one of a very small number of lawyers who has experience of 
presenting parties before the CAC. In addition, I brought one of only four 
judicial review challenges to a CAC decision in recent years. I agree with the 
views of Buxton LJ cited in the consultation paper and for that reason do not 
favour the creation of a right of appeal to the CAC. 
 

52. I agree. 
 



53. I agree – it is strongly preferable that employment cases should be heard by 
a judge with employment law expertise so a specialist informal list would be 
advantageous. A formal list would bring two unacceptable disadvantages, 
first it would cause real problems when an urgent injunction was sought and 
second it would create problems with boundary definitions as to whether the 
case is within or outside the criterial for the list. 
 

54. This really matters very little, but “Employment and Equality [singular] List” 
would seem appropriate. 

 

Professor Owen Warnock 

6 November 2018 

 




