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COMMONHOLD
A CONSULTATION PAPER
{with draft Bill annexed)

In this Paper, the Government offers an opportunity for people to consider and
comment on draft legislation to implement the commonhold scheme for the freehold
ownership, and communal management, of flats and other interdependent buildings
with shared services and, generally, common parts.
The Paper also discusses certain important policy issues connected with commonhold
on which the Government is especially concerned to receive views, the key ones
being: whether any commonhold legislation should include provision enabling the
conversion to commonhold of residential long-leasehold flats and other developments
against the wishes of, in particular, the freeholder; and whether long leases of
commonhold units should be permitted.
Part I of the Paper contains a more detailed introduction. Part II sets out the
background to the commonhold project. Part III summarises the proposals in their
present form. Part IV discusses the particular matters on which the Government
wishes to receive views. The Annex sets out an (as yet incomplete) draft Bill to
implement the commonhold system, together with explanatory notes.
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PART I - INTRODUCTION
1.1
This Paper represents the next step in plans to establish new legal
arrangements for the freehold ownership of flats and other interdependent buildings
with shared facilities (in conjunction with satisfactory arrangements for the imposition
of positive and negative obligations on freehold land generally). The Paper sets out
in further detail proposals for a scheme of freehold ownership known as
"commonhold”. The scheme is similar in many ways to "strata title" or "condominium"
schemes which already exist in other parts of the world, and its aim is to provide a
satisfactory alternative to the existing long-leasehold arrangements which are
generally used at present for flats and similar developments.
1.2
The scheme is designed to produce a high level of standardisation, by
laying down by statute or statutory instrument virtually all the obligations which
would at present be separately drafted for each development (though the commonhold
scheme would leave scope for some tailor-made rules where appropriate). The
adoption of the commonhold system would lead to savings in the time and cost of
conveyancing by reducing to an absolute minimum the need for conveyancers to
consider the rules applicable to essentially similar arrangements, and by ensuring that
departures from the standard rules were quickly identifiable. Most importantly, it
would institutionalise arrangements for democratic management by and for the benefit
of the freehold unit owners within a commonhold, through a "commonhold association"
(a corporate body controlled exclusively by them).
1.3
Considerable progress has been made in the preparation of legislation for
this scheme, first, by an interdepartmental working group (chaired by Mr Trevor
Aldridge, one of the Law Commissioners) which produced a Report - Commonhold,
Freehold Flats and freehold ownership of other interdependent buildings (Cm 179, July
1987, HMSO) ("the Commonhold Report") - proposing its principles and, secondly, at
the Law Commission, where a draft Bill (annexed to this Paper, but as yet incomplete)
has been prepared, designed to implement the Working Group’s proposals.
1.4
The preparation of the legislation has proved difficult and time
consuming. It is inevitably complex, given that the scheme is designed to be a
self-contained system for establishing, running and, eventually, winding up a
commonhold and its commonhold association. Because the scheme is entirely
self-contained, it has to set out all the necessary machinery for its operation and the
enforcement of the rights and obligations arising under it, as well as the detail of
those rights and obligations.
1.5
As an innovation in our land law which is likely to have a significant
effect on home and other land ownership in England and Wales, commonhold is
obviously of great importance; and it is necessary to get its details right, so far as
possible, from the outset. Accordingly, the purpose of this Paper is to provide an
opportunity for interested parties, laymen and experts alike, to comment on all
aspects of the scheme at this stage.
1.6
Subject to the particular matters raised below, most of the basic
principles of the scheme should be regarded as settled policy, given the work which
has gone into designing the scheme, and the consultations carried out by the Working
Group and during the preparation of the draft Bill. Nonetheless, comments on any
aspect of the scheme, as well as on details or the matters specifically raised for
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comment^ will be given careful consideration.
1.7
In addition to any issues which may arise as to the details of the
scheme and the draft Bill, there are several significant policy issues on which
comments are particularly sought. These are raised in Part IV of this Paper. First,
however, the Paper sets out the background to the development of the commonhold
project and then it gives a reasonably detailed summary of the commonhold scheme in
its present form by way of introduction to the provisions of the Bill itself.
1.8
Comments should be delivered to Mr Ian Johnson, Lord Chancellor’s
Department, 26-28 Old Queen Street, London SWIH 9HP not later than 28 February
1991.
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PART II - THE BACKGROUND TO THE COMMONHOLD PROJECT
2.1
It is widely recognised that English law is defective in failing to provide
satisfactory machinery for the imposition on freehold land of positive obligations (such
as obligations to repair and to conti ibute to communal maintenance costs) which can
then be enforced against successors in title to the original owner of the land.
2.2
The law relating to leases does not suffer from the same deficiency.
For this reason, long leases have become the usual way of owning individual flats and
other properties with shared facilities. (There are limited examples of "flying
freehold" flats, involving rather artificial means of enforcing covenants, but freehold
flat conveyancing is widely regarded as unsatisfactory).
2.3
In January 1984, the Law Commission submitted to the Lord Chancellor a
report {Transfer of Land - The Law of Positive and Restrictive Covenants^ Law Com.
127, HC 201) setting out a proposed scheme of "land obligations", which would involve
an entirely new system to replace, in relation to freehold land, the existing system of
restrictive covenants and permit the imposition and enforcement of positive covenants.
2.4
In order to enable the system of land obligations to be used
satisfactorily in complex developments, such as flats, involving a management
organisation, the proposals included provisions for a manager to be able to enforce
the obligations. In paragraph 22.11 of Law Com. 127, the Law Commission observed:
"A few of our consultees have expressed the wish that we should, in this
report, make detailed recommendations for condominium legislation. The
advantages of such legislation are obvious enough. It serves substantially to
reduce the work which has to be done, by developers and purchasers (and their
advisers) and by Land Registries and lending institutions, in the course of a
development; it reduces the length of legal documents; and it gives individual
unit owners the security of knowing that all the many legal aspects of their
ownership are governed by statute.".
Having pointed out that there were certain disadvantages (particularly a reduction in
freedom of choice and the fact that what is enshrined in legislation can only be
changed by legislation) the Law Commission went on, in paragraph 22.12:
"Our own view is that condominium legislation has very great advantages, and
we would certainly not rule out the desirability of such legislation in this
country at some future time.".
It concluded, however, that condominium legislation should not be proposed until the
land obligations proposals had been tried in practice.
2.5
Since the publication of Law Com. 127 the problems of long-leasehold
flats have attracted progressively greater public concern. Widespread complaints of
poor management and excessive service charges led to the establishment and Report of
the Committee of Enquiry on the Management of Privately Owned Blocks of Flats
(1985)(the "Nugee" Committee) and further developments in the law on those matters
in the Landlord and Tenant Act 1987. At the same time there has been
ever-increasing concern with the difficulties which confront leaseholders in selling
leases whose outstanding periods have decreased significantly since their grant.

4

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

2.6
Following a preliminary study of "condominium" legislation in various
other parts of the world, the then Lord Chancellor (Lord Hailsham) established, in
April 1986, the interdepartmental Working Group, under Mr Aldridge’s chairmanship,
to produce proposals for similar legislation in this country. This led to the
publication, in July 1987, of the Commonhold Report.
2.7
In June 1988 the Lord Chancellor announced (Hansard, (H.L.), 8 June
1988, vol. 497, col. 1486) in Parliament that he had made arrangements with the Law
Commission for the preparation of a draft Bill to implement the proposals in the
Commonhold Report together with most of the land obligations proposals. In
accordance with those arrangements, the draft Bill set out in the Annex to this Paper
was prepared (although the precise extent to which material should be included in the
Bill or left to be dealt with by statutory instrument is not finally settled). That
draft deals only with commonhold. A draft Bill to implement the land obligations
proposals was annexed to Law Com. 127 and has already received wide circulation. It
is, accordingly, not reproduced here, and is not the subject of this consultation. The
text of the latter Bill would be substantially reproduced as Part II of the Bill in the
Annex. Certain changes to the land obligations proposals are considered appropriate
in connection with the implementation of the commonhold scheme. Those changes are
explained in the next Part of this Paper, which - in a necessarily simplified waysummarises the commonhold scheme in its present form by way of introduction to the
draft commonhold legislation in the Annex.

5

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

PART III - SUMMARY OF THE COMMONHOLD PROPOSALS
What is a **conimonhold*'?
3.1
A "commonhold" is a freehold development of two or more 'units'' which
share services and facilities and so require a system for communal management, and
for the ownership of any common parts. A commonhold must consist of at least two
units {clause l(l)(a) of the draft Bill) because the concept of shared services and
facilities is of the essence of the commonhold system. The "promoter" of a
commonhold (ie, the person who establishes it) might be the developer of a new
development, or the persons interested in an existing one, such as the freeholder and
leaseholders of a block of long-leasehold flats.
3.2
The most obvious example of a commonhold is that of a block of flats
where, at present, the flats would be owned on a long-leasehold basis. But there
would be nothing in the commonhold legislation to prevent commonholds from being
established for non-residential purposes (though the rules of a particular commonhold
could include restrictions as to use of the kind which might now be found in leases).
The system might equally be adopted for commercial or mixed-use developments, and
the units do not have to be horizontally divided (ie, like flats). Thus, it could also
be used for housing or industrial estates, or even shopping precincts with flats or
offices above. Equally, it could be applied to agricultural buildings and surrounding
farmland.
3.3
The commonhold system could be used for new developments, for
existing buildings being subdivided or organised into an estate, or for existing blocks
already occupied on a long-leasehold basis. There are two particularly important
requirements as to the structure of commonhold buildings {clause 19).
3.4
First, they must not be structurally dependent on any building outside
the commonhold {clauses 9(l)(b) and (3)(b) and 19). To satisfy this rule, a
commonhold building must either be structurally detached from buildings outside the
commonhold or (if it is not so detached) it must constitute a vertical division of a
building with no material part over- or underflying any part of the building which is
outside the commonhold. The purpose of this rule is to ensure that the buildings
within the commonhold are substantially independent buildings, so that they can be
effectively managed as a whole, and so that they can reasonably easily be redeveloped
in the event of the commonhold being wound up.
3.5
Secondly, in the case of new developments, the development would have
to be structurally completed before the sale of any units could be effected {clauses
9(3) and 19) or, where the development is phased (which is permitted subject to
certain requirements - see the section on phasing below) each phase would have to be
structurally completed before the sale of any units in the phase could be effected
{clause 10(3)). This requirement is designed to protect purchasers from being trapped
into substantially incomplete developments which the promoter then, perhaps because
of his insolvency, abandons before completion. It also reduces the scope for boundary
disputes of the kind which commonly arise following construction in cases where plots
are sold (and the sales are registered) prior to development.
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What people own
3.6
The owner of a commonhold flat or other unit (a "unit owner") would,
unless and until the commonhold was brought to an end, own the freehold in his unit
{clauses l(l)(a) and 118(S)(a)). That ownership would automatically carry with it the
right to essential facilities (eg, access, gas, water, electricity etc.) and the right to
any communal services (eg, cleaning, maintenance and use of the common parts, and
insurance of the structure) {clauses 6 and 45). If a particular development had other
communal facilities (eg, parking, gardens or recreational facilities) the right to use
them would also go with the unit {clause 6).
3.7
The "commonhold association" - a corporate body established under the
commonhold legislation and run exclusively by the unit owners (see further below) would own any common parts {clause 3(3) and 22), and manage any common parts and
the services and facilities {clause 34(2) and (3)). The commonhold association would
have the benefit of a charge against each unit in respect of any arrears of service
charge {clause 43), in order to give it comparable protection to that which applies to
service charges under leases.
3.8
On the winding up of a commonhold, the freehold in the individual units
would automatically be transferred to the commonhold association, and the owner’s
right to his particular unit would be converted into a share of the net assets of the
association {clause 4(6) and (7)), that share being called "the unit’s commonhold
share". The commonhold share would be calculated according to proportions laid down
for each unit when the commonhold was established (subject to any subsequent
variations). This arrangement ensures that the value of the commonhold property as a
whole can be realised by a single person (the liquidator of the association) and avoids
the problems which would arise if all the unit owners continued to own their
individual units. This would be particularly important where, for example, a
multi-storey commonhold building had been destroyed so that the unit owners would
otherwise be left owning blocks of air space: in this situation there is, at present,
considerable difficulty in attaching a value to the airspace owned by the various
long-leaseholders. This approach would also provide an efficient machinery for selling
the property if the owners wished to wind up the commonhold in order, say, to sell
the site for redevelopment.
The Commonhold Association
3.9
The commonhold system would include its own, self-contained scheme
for the establishment, conduct and (in conjunction with the winding up of the
commonhold itself) dissolution of a corporate body (the commonhold association) to
run the commonhold. The corporate body would not be established under the
Companies Acts, although similar procedures would apply wherever appropriate. The
creation of a special type of corporate body is considered appropriate for a number of
reasons.
The most important are: the aim of achieving a high level of
standardisation, the fact that some of the more stringent requirements of the
companies legislation are considered inappropriate to mutual organisations of this kind,
and the special rules about the liability of each individual ("restricted liability",
explained below).
3.10

Each commonhold would have its own commonhold association whose
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members would be (and would only be) all the unit owners in that commonhold (clause
3(2)), except that the former owner of a unit would continue to be the member for
the unit until the new owner was registered as member (clause 32(3)). Each unit
would carry a specified number of votes (which might differ from unit to unit) in the
affairs of the commonhold association. All the major powers and duties of the
association would be laid down by or under statute. It would collect service charges
from the unit owners or long-leaseholders in proportions laid down when the
commonhold was established (subject to any subsequent variations) (clauses 36 and 39).
Those service charges would include contributions to a reserve fund or funds which
the commonhold association would be required to maintain for major long-term items
(eg, lift or boiler replacement) (clauses 6(2)(b), 36(3)(b) and 38). The requirement
that there should be a reserve fund or funds for specified purposes is an important
feature of the commonhold system, designed to avoid sudden, large increases in
service charges, which are frequently inconvenient and which some unit owners might
have difficulty in meeting. The insurance, repair and reserve fund obligations of the
commonhold association are regarded as such an important aspect of the proper
management of commonholds that, with limited exceptions, they could not be altered
by the promoter or the unit owners (clause 17).
3.11
A commonhold association would be a corporate bod^, unique to a
particular commonhold, coming into existence automatically when the procedure for
establishing a commonhold was initiated (clauses 3(1) and 12( 10)) and continuing until
the commonhold was brought to an end. It would be established under the
commonhold legislation and would be registered, along with the commonhold itself, at
HM Land Registry (clause 23). The constitution rules of the association, governing
the procedures for the conduct of its business, would be laid down by statutory
instrument and could not be altered by the promoter or the unit owners (clauses 3(4)
and 17(l)(b)). Larger commonhold associations (ie, those with more than six units)
would have to have a management committee to oversee the day-to-day running of
their affairs (paragraph 2 of Schedule 1). Smaller associations would be free to
establish a management committee if they wished (paragraph 3 of Schedule 1). Unpaid
members of a management committee would generally only be required to exercise the
degree of skill and care to be expected of an ordinary freeholder who has not had
special instruction or training (this is recommended in paragraph 8.48 of the
Commonhold Report, but remains to be implemented in the draft Bill). At least once
a year, there would be a general meeting which all members of the association could
attend (this would be dealt with in the constitution rules).
3.12
In order to ensure that major decisions of great significance for the
commonhold and the unit owners are only taken with the appropriate degree of
support, a number of matters - the most important examples being disposals of
common parts, or other variations of the commonhold - could only be dealt with by
"qualified unanimity". This means that the resolution could only be passed if at least
80% of all votes were cast in favour. If it was not passed unanimously and its
supporters wished to press the matter, application could be made to the court to
discount the votes of the opponents (up to the maximum of 20% of the votes
excerisable), which the court could do if it considered it fair and reasonable to do so
(clause 32(8) and paragraph 5 of Schedule 1). In discounting any votes, the court
would have power to impose conditions including, where appropriate, conditions for
the payment of compensation (paragraphs 5(4) and (5) of Schedule 1). The provision
for discounting the votes of up to 20% of the members is designed to ensure that a
small minority cannot unfairly obstruct reasonable changes, albeit that those changes
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might have some effect on their individual rights.
3.13
A commonhold association would not be allowed to carry on business for
profit {clause 29(3)(a)). The detailed requirements for filing returns which apply to
companies would not be appropriate to this kind of non-profit making communal
management organisation, and would not, therefore, apply. There would, however, be
suitable accounting arrangements built into the scheme {clause 28 and paragraphs 4 to
8 of Schedule 2). In order to ensure that the commonhold continued to be viable, it
would not be possible for creditors to enforce their claims against the association’s
land {clause 49), and it would not be possible for them to have the association wound
up. There would, however, be provisions for them to obtain the appointment of a
commonhold administrator who might apply for winding up in extreme cases (see
further below). Since the commonhold association stands or falls with the
commonhold, it could only be wound up in conjunction with the winding up of the
commonhold as a whole.
3.14
The unit owners would have the benefit of "restricted liability", by
virtue of which the liability of each unit owner for the liabilities of the commonhold
association would ultimately be restricted to his apportioned share. This is, in effect,
a half-way house between limited and unlimited liability: the unit owner would be
responsible for his specified proportion of the liabilities of the association, however
great those liabilities, but he could not in the final analysis be forced to bear any
part of another unit owner’s share. The purpose of restricted liability is to bring the
ownership of a commonhold unit more into line with ownership of an ordinary
freehold property, by protecting the unit owner from liability which ought, in
fairness, be borne by his neighbour, while placing on him the responsibility for the
whole of his fair share of liability just like any other freehold property owner.
3.15
If, however, the unit owners were not willing or able to meet the
commonhold association’s liabilities, they would in practice have no alternative but to
wind up the commonhold: if the association continued trading in these circumstances,
the members would risk prosecution for "fraudulent trading" (see further below).
Restricted liability would only come into operation if and when the commonhold
association was wound up. In the event of winding up, the debts owed by the
association (apart from those falling within the specified purposes of a reserve fund,
which would be met from that fund, and apart from winding-up expenses which would
be met from the gross assets of the association) would be apportioned between the
unit owners according to their service charge fractions {clause 83(8)), the amount so
apportioned being called the "allocated proportion of the liability of the commonhold
association". It would be the responsibility of the liquidator of the association to
recover each unit owner’s allocated proportion of the liability (either from his unit’s
commonhold share, or by legal proceedings) {clause 83(3),(5) and (7)). Thus, each unit
owner would only be liable for his allocated proportion of the liability. If a unit
owner was insolvent, his unit’s commonhold share (subject to the prior claims of
mortgagees and any tenants entitled to compensation for premature termination of
their tenancies) would not be subject to deduction of the allocated proportion of the
association’s liabilities {clause 85(4)): the liquidator would have to recover what he
could, for the benefit of the creditors, by proving in the bankruptcy or liquidation of
the unit owner {clause 83(7)). Subject to these special rules, the procedures for
winding up would, for convenience and so far as appropriate, follow company winding
up procedures.
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3.16
Because of the drastic effect on the commonhold and the property rights
of individual unit owners, it would not be possible for creditors of the association to
apply to the court to have the commonhold wound up. But the need to preserve
people’s homes or other property obviously needs to be balanced against the need to
protect creditors and other third-parties from continuing incompetence or abuse in the
running of a commonhold.
3.17
Accordingly, if a commonhold association was not settling its liabilities
properly a creditor would be able to apply to the court to have a "commonhold
administrator" (who would be a qualified insolvency practitioner) appointed to sort out
the association’s affairs (clause 51). And if, at any time, it appeared to the members
of the association that it was irretrievably insolvent (eg, because a unit owner was
insolvent and could not pay his service charges, and the others were not willing to
cover his arrears of service charges themselves) they would effectively be forced to
wind up the commonhold because of the risk that they might otherwise be guilty of
"fraudulent trading" (section 213 of the Insolvency Act 1986 as it would apply to
commonholds by virtue of Schedule 6 to the draft Bill). If a commonhold
administrator formed the opinion that the association was irretrievably insolvent he
would be under a duty to apply to the court for winding-up (clause 69(3)). For use
in extreme cases there would be a back-up power for the Secretary of State to apply
to the court to order winding up in the public interest (clause 66).
Mutual obligations of unit owners
3.18
The detailed obligations of the individual unit owners would be set out
in "Commonhold Regulations” a standard form Ok which would be laid down by
statutory instrument (clause 6). The Commonhold Regulations would deal with such
matters as the enjoyment of common services and facilities, the obligation of the unit
owner to maintain his unit, rights of access of the commonhold association to inspect
and for the association or other unit owners to enter and carry out work in an
emergency, and any restrictions on the use to which the unit may be put. In order
to meet the special requirements of a particular development, the Commonhold
Regulations could, subject to certain restrictions (clause 17)^ be amended by the
promoter when the commonhold was first set up or, subsequently, by the unit owners.
The unit owners’ variation powers would be subject to "qualified unanimity" (designed
to ensure that major decisions are taken unanimously or by a substantial majority
with proper protection for the minority - see paragraph 3.12 above) (clause 50(4)), and
to the rules referred to below designed to protect the legitimate interests of
mortgagees.
The most important restrictions on the extent to which commonhold
regulations could be varied are the restrictions on the power to include provisions
which might interfere unacceptably with the repairing and indemnity obligations, or
with the commonhold associations’s insurance and reserve fund duties, or the exercise
of the unit owner’s power to dispose of his unit. These restrictions are designed to
ensure that ownership of a commonhold unit is as close as reasonably possible to
ordinary freehold ownership, while at the same time enabling a purchaser to be
confident that the most important rights of the commonhold unit owner will be
available in every case as a matter of course. There is also a prohibition against
provisions which might be discriminatory on grounds of sex, colour, race, nationality,
or ethnic or national origins.
3.\ J
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Registration of the Commonhold
3.20
Commonhold ownership would be based on the registration of title at HM
Land Registry (which will apply to all parts of the country from 1 December 1990)
{clause 1(3)). In addition to dealing with the usual matters, the register would act as
an important authoritative source for a number of major matters affecting the
interests of unit owners, mortgagees and prospective purchasers - such as details of
the common parts, all the individual units, any phasing, the ownership entitlement and
service charge contribution of each unit and the voting rights allocated to it, and any
variations to the standard Commonhold Regulations {clauses I(4), 2(3). 13.14 and 16).
All subsequent changes to these items would have to be registered {clauses 21 and 50).
Creating a Commonhold
3.21
Standard documentation would make the setting up of a commonhold a
simple, straightforward matter. A commonhold would be set up by the making and
registration of a commonhold declaration by the promoter {clause 1(4))., who would
have to be the freehold owner (or the joint freehold owners) of the whole of the land
to be included in the commonhold {clause 12(l)(b) and (4)). It is the commonhold
declaration which would give details of the common parts, the units, any phasing
proposals, the votes, ownership entitlement and service charge contribution allocated
to each unit, and any alterations to the standard Commonhold Regulations.
3.22
In the case of a conversion to commonhold of an existing long-leasehold
development, it would be necessary (subject to what is said in Part IV of this Paper
on the subject of "compulsion") to obtain the consent of the landlord, whose freehold
interest would have to be surrendered in order to enable the establishment of a
commonhold, and of the long-leaseholders who would be surrendering their leases in
order to become unit owners (as well certain other owners of interests to be specified
by statutory instrument) {clause 18).
3.23
Tenants under short leases and their mortgagees would also have to
agree, subject to provisions which would prevent such tenants of a small minority of
the proposed units from unreasonably obstructing the establishment of a commonhold
{clause 18(6) to (9) and 11(b)). This provision is similar to the concept of "qualified
unanimity" (explained above) which applies to important decisions which might fall to
be taken by the unit owners from time to time during the operation of the
commonhold once it is established. In the case of the consents required to the
establishment of a commonhold, the court would be able, where it thought it fair and
reasonable to do so, to dispense with the consent of objecting tenants under short
leases and their mortgagees, so long as, in relation to at least 80% of the units,
either there were no such tenants and mortgagees, or any such tenants and
mortgagees supported the proposal to establish the commonhold. In dispensing with
consents, the court would be able to impose conditions (including, where appropriate,
a condition that the promoter should pay compensation to any objector) {clause 18(8)
and (9)).
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Phasing
3.24
The general rule that a development must be structurally complete
before any units can be sold is, as explained above, designed to offer an important
measure of consumer protection by reducing the risk of early purchasers being left
stranded in substantially incomplete developments and by reducing the scope for
boundary disputes.
3.25
In larger developments, however, the developer may need the income
from the sale of earlier units to fund the later stages of the development.
Prospective purchasers dependent on mortgage finance will generally not be able
obtain an advance before completion of purchase, even if they were willing to do so,
because their rights under their purchase agreement would not usually be regarded as
adequate security. Phasing would therefore be permitted {clause 10)^ subject to certain
requirements designed to strike a balance between the needs of the developer, and the
consumer interest of the purchaser. The number of phases would be limited to 4, and
the first phase must contain at least 25% of the total number of units in the proposed
commonhold {clause ll(l)(a) and (b)). Any common services and facilities which
benefit any unit within a phase must, if not included in the same or an earlier phase,
be included in the following phase at the latest, and a phase which includes facilities
serving an earlier phase must include at least 25% of the total number of units {clause
ll(l)(c) and (d)). These provisions should reduce the risk of purchasers of units in
early phases being left in the middle of an abandoned major project, or without
important planned facilities. The rule that a phase which includes facilities serving
an earlier phase must contain at least 25% of the total number of units ensures that
the developer always has a financial incentive to complete it. It guarantees that any
such phase will always include a significant proportion of units which the developer
will wish to complete for sale, instead of consisting entirely, or almost entirely, of
common facilities which may be costly to complete and which do not offer the
prospect of further profit.
Commencement of the Commonhold
3.26
As soon as the first unit was sold, any common parts of the
development (or if it was phased, the phase) would vest automatically in the
commonhold association {clause 22(1) and (2)), which would thereupon become
responsible for management {clause 34). The promoter, as the registered proprietor
for the time being of the unsold units, would then have, pending sale, all the rights
and duties of a unit owner in relation to each such unit {clause 118(3)(a)).
Variation of a Commonhold
3.27
At any time before the commonhold becomes operative (ie, on completion
of the sale of the first unit) it would be possible for the promoter to vary the
commonhold (ie, by the inclusion or exclusion of any land, whether common parts or
all or part of a unit or units, or the adjustment of any boundaries within the
commonhold) or the other details of the commonhold declaration (ie, the voting rights,
ownership entitlement or service charge contribution, the details of any phases, or the
Commonhold Regulations) {clause 21). However, the commonhold or other details of
the declaration must, as varied, comply with all the rules applicable at the time of
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variation to the setting up of a conimonhold and the contents of the declaration
{clause 21(3) to (10)).
3.28
Similarly, at any time after the commonhold becomes operative it would
be possible for the unit owners to vary the commonhold or other details of the
declaration {clause 50). Any such variation would be subject to the qualified
unanimity rule, to protect unit owners from variations which might prejudicially affect
them, and to the rules for the protection of mortgagees referred to below {clause
50(4)). All variations must be registered at the Land Registry {clause 21(2) and
50(5)).
3.29
In addition, it would be possible to make some variations of the
commonhold regulations to deal with matters particular to individual commonholds.
However, to maintain the benefits of standardisation, there would be some restrictions
on variations (see paragraphs 3.18 and 3.19 above).

Ending a Commonhold
3.30
As previously explained, it would not be possible for a commonhold to be
wound up at the instance of a creditor. Only the unit owners could decide to end
the commonhold {clause 62)^ or the court on the application of a commonhold
administrator {clause 69) or the Secretary of State {clause 66). For a members’
winding-up resolution to be passed without any application to the court, there would
have to be complete unanimity {clause 62( 1)). Winding up would, however, be the one
case of a major decision in which the proposer of the resolution would be able to
apply to the court to order that the resolution be passed regardless of the number of
votes against {clause 63( 1)). This exception to the "qualified unanimity" rule (which
applies to other major decisions so as to require 80% support before an application to
the court can be made) is designed to offer a protective mechanism of last resort in
the event of stalemate amongst the unit owners in relation to some fundamental
matter, or in the event that any unit owner or owners should suffer oppression at the
hands of the others.
3.31
In all cases, the winding up would have to be'carried out by a properly
qualified liquidator {clauses 62(3) and P6), who would be responsible for selling the
commonhold property {clause 80(l)(a)), enforcing payment (if necessary by legal
proceedings) of each unit’s allocated proportion of the association’s liabilities {clause
83(3) to (7)), and distributing each unit’s final commonhold share, in accordance with
statutory rules, to unit owners and their mortgagees, and to any tenants entitled to
compensation by reason of the ending of the commonhold and their mortgagees {clause
83(2) and (3)).
3.32
In addition, the promoter could, at any time before contracting to sell
the first unit, subject to limited restrictions revoke the commonhold declaration, and
have the registration of the commonhold cancelled {clause 21).

13

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

HOW COMMONHOLDS AFFECT OTHERS

Purchasers
3.33
When buying a commonhold unit, the procedure would closely follow any
other property purchase and would be less complicated than buying a leasehold flat.
All the basic information about ownership and details about the commonhold would be
readily available from the Land Registry. A prudent purchaser would want details
about the actual level of service charges, and particularly arrears for which he might
be responsible if they were not discharged before the sale was completed. The unit
owner would have the right to obtain all the necessary information from the
commonhold association {paragraph 13 of Schedule 2).
3.34
The owner of a commonhold unit would be free to sell to anyone he
chose, and would not need to obtain permission from the commonhold association
{clause 17(2)(a)). There should, therefore, be no delay of the kind that might arise if
the association’s consent were necessary.

Mortgagees
3.35
Creating a mortgage of a commonhold unit would be possible in exactly
the same way as any other property. From the lender’s point of view, there would
only be one significant difference. If the commonhold came to an end - and it should
be borne in mind that this would be a rare occurrence - the freehold in the unit
would automatically vest in the commonhold association, and the interest of the unit
owner would be converted into an share in the assets of the association - the unit’s
commonhold share. The liquidator would ensure that the mortgagees received their
due entitlement out of the unit’s commonhold share when the property had been sold
{clause 83(2)).
3.36
As has been indicated above, there would be special rules to protect the
legitimate interests of mortgagees in relation to the implementation of any proposals
which might have a significant effect on their security. The relevant proposals
include matters such as disposing of or acquiring common parts land, adding units to
or excluding them from the commonhold, variations of the commonhold declaration
(for example, altering any ownership entitlements, service charge contributions or
voting rights), and the voluntary winding up of the commonhold. These matters could
only be dealt with by a vote at a meeting. A resolution for any such proposal would
be designated as a "class 1" resolution, notice of which would have to be given to
mortgagees. The mortgagee of any unit would have the right to override the votes of
the unit owner so as to cast them against the proposal {clause 33).

Tenants
3.37
No-one should find himself unexpectedly a tenant in a commonhold.
Before any existing property can be converted to commonhold, any tenants must
generally give consent (see paragraphs 3.22 and 3.23 above). Alternatively, as
explained above, the consent of the tenant under a short tenancy may have been
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dispensed with by the court, but only after taking into account all relevant matters
and, if appropriate, awarding compensation or imposing other conditions.
3.38
When the owner of a commonhold unit grants a tenancy, he would
effectively be required to give the tenant advance notice of the fact that the unit
was within a commonhold {clause 79(2)(b)). The reason for this requirement is that,
if the commonhold was brought to an end before the end of the tenancy, the tenancy
would be prematurely terminated or liable to premature termination (subject to what
is said below about statutory protection). If the commonhold association recovered
possession by virtue of the premature termination, the tenant would generally be
entitled to compensation which would be paid out of the unit’s commonhold share
{clauses 77 and 83(2))^ but if the unit owner had failed to give the required notice,
the tenant would have a claim against him for any additional loss suffered as a
consequence {clause 79).
3.39
The commonhold provisions for the premature termination of tenancies
would not generally override any statutory rights of security applicable to any such
tenancy, but those rights would be modified so that the commonhold association could
generally obtain possession where the commonhold was brought to an end for the
purposes of redevelopment or reconstruction of the whole or a substantial part of the
commonhold property {clause 74 and Schedule 4). This already applies in the case of
some statutory schemes and the principle has already been extended to residential
tenancies by the Housing Act 1988. The reason for this, in what is likely to be a
limited number of cases, is fairness to the other freehold unit owners within the
commonhold, whose ownership rights could otherwise be prejudiced by the actions of
another owner over whom they had no control.
3.40
Since the tenant under a long lease owns a substantial capital interest
in the unit and would be a (often the) major beneficiary of the services provided by
the commonhold association, the association would be entitled to demand the service
charges directly from him, and it would not first have to demand them from the unit
owner {clause 39) (but see Part IV below on the question whether long leases of
commonhold units should be permitted at all). This would not be subject to any
restriction under the Landlord and Tenant Acts 1985 and 1987 {clause 41)^ but the
long-leaseholder would be able to claim indemnity from his landlord if, as a
consequence, he had to pay the commonhold association more than he would have had
to pay his landlord {clause 42). The reason why the long-leaseholder would not be
able to rely on the service charge legislation against the commonhold association is
that the unit owner (to whom, since he is not a tenant, that legislation would not
apply) might be unable to meet the service charge liability, having transferred much
or all of the value of his principal asset (the unit) to the long-leaseholder.
3.41
Where there is a short lease, the association would be able, if and only
if the unit owner has failed to pay, to require the tenant to pay to it any amounts
for which he is liable to the landlord under his lease {clause 40). Since this is
merely a power of the commonhold association to divert to itself the amounts which
would otherwise have been payable by the tenant to his landlord, the tenant would be
able to rely on the service charge provisions of the Landlord and Tenant Acts 1985
and 1987 (subject to minor modifications to take account of the commonhold system)
to restrict what he has to pay the commonhold association, if he could have done so
as against his landlord.
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Owners of other “subsidiary" interests
3.42
In order to prevent unit owners from unilaterally granting "subsidiary"
property interests (such as easements) which would have a serious effect on the value
of the commonhold land in the event of winding up, such interests would generally be
terminated automatically on winding up unless they were granted with the consent of
the commonhold association (or were granted before the commonhold was established)
{clause 71).

Neighbours and visitors
3.43
Being the neighbour of a commonhold should not make any difference to
a property owner’s position. Commonhold associations, unit owners and neighbouring
property owners would remain subject to the law of nuisance and other general law
affecting the use of property. Similarly, commonhold associations and unit owners
would owe the usual occupiers’ duties to their visitors. To some extent, visitors who
suffer injury while on the common parts would be better off than at present. The
commonhold association’s obligation to insure, and the ultimate responsibility of
individual unit owners for their allocated proportion of the liability, should improve
the chances of injured visitors recovering their damages.

Contractors
3.44
People who enter into contracts with a commonhold association (eg,
someone who agrees to carry out repairs to the building) would be warned that they
were dealing with this special sort of body, because all commonhold associations would
have the words "commonhold association" in their name {clause 24). However, not
only would the warning enable them to make a special bargain, but they would have
the advantage of knowing that the association should have an adequate reserve fund
for certain types of expenditure {clauses 6(2)(b) and 38). In the case of a contract
falling within a reserve fund, the amounts due to the contractor would be payable out
of any money in that fund even if the commonhold association were to be wound up
{clause 80(6)).
3.45
Furthermore, the commonhold association would - subject to the
principle of restricted liability, which comes into play only if the unit owners decide
to wind up the commonhold - effectively be backed by the collective funds of the
unit owners, because of their obligation to contribute their specified proportion of
service charges. In the final analysis, however, a contractor who was not protected
by a reserve fund could be affected by the restricted liability rule if the commonhold
association was wound up and a unit owner was insolvent; but the contractor would
only, of course, be at risk to the extent of the insolvent unit owner’s allocated
proportion of the association’s liability to him. The situation is rather as if the
contractor had, to that extent, been dealing with the individual unit owner in the
first place, but it would arise only rarely in practice because the unit owners could
only achieve the benefit of the restricted liability rule by winding up the commonhold.
3.46
For a period following the coming into operation of a commonhold, the
promoter would often control a majority of the votes in the affairs of the
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commonhold association while he continued to own a number of units pending sale. In
theory a promoter might seek to abuse his control of the association so as to commit
it to - perhaps onerous - contracts of benefit to him, for example by appointing some
connected person as manager under a long-term contract. Accordingly, paragraphs
8.55 to 8.57 of the Commonhold Report recommended that there should be a
"sweetheart contracts" provision under which, for a period after the promoter ceased
to have control of the commonhold, the commonhold association would have the right
to cancel contracts made while he had control.
3.47
After giving this recommendation careful consideration, the Government
has decided not to include a sweetheart contracts provision. The likelihood of abuse
does not seem sufficiently clearly established to justify the making of a major
exception to employment protection legislation, or the creation of a serious risk of
injustice to employees and contractors who are not in league with the promoter. In
the absence of clear evidence of the likelihood of significant abuse, the Government
does not consider it appropriate to enact a provision which would introduce
uncertainty in relation to so many contracts of which the overwhelming majority
would be perfectly satisfactory. If, however, evidence of significant abuse were to
emerge following the introduction of the commonhold scheme, the matter could be
reviewed.

Public sector landlords and the riaht to buy
3.48
The commonhold scheme is primarily intended as a framework for the
private ownership of flats and other interdependent buildings, but in principle units
within a commonhold could be owned by local authorities and other bodies within
section 80 of the Housing Act 1985 ("section 80 landlords") whose tenants normally
have security of tenure under Part IV of that Act. Secure tenants, with some
exceptions, have the right to buy their homes. Some modifications will fall to be
made to the right to buy provisions in Part V of the 1985 Act. In addition,
provisions may need to be added to deal with further issues, notably whether there
should be any restriction on the promotion of commonholds, or the ownership of
commonhold units, by section 80 landlords.

LAND OBLIGATIONS
3.49
Certain changes would be made to the land obligations proposals in Law
Com. 127 (see paragraphs 2.3, 2.4 and 2.7 above) as a consequence of the
implementation of the commonhold proposals. In particular, it is considered that it
would no longer be necessary or appropriate to include in that scheme the provisions
for a land obligations "development scheme" to include the appointment of a manager
(clause 3 of the draft Bill annexed to Law Com. 127). Commonhold would be the
appropriate system for dealing with any such case. In addition it would not be
appropriate to retain within that scheme the existing draft provision (clause 20 of the
Bill annexed to Law Com. 127) which would enable existing freehold schemes to be
converted into land obligations "development schemes" notwithstanding the opposition
of some of those affected. However, if it were decided that the commonhold scheme
should include provisions to enable residential long-leaseholders to convert their
properties to commonhold against the wishes of their landlord (as to which see Part
IV below), it might be appropriate to extend those provisions to existing freehold
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schemes which were suitable for conversion to commonhold.
3.50
The next part of this Paper raises for comment a number of matters in
respect of which further policy decisions need to be made before they can finally be
settled.
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PART IV - COMPULSION - LONG LEASES OF COMMONHOLD UNITS
Introduction
4.1.
sought:

There are two important policy issues on which comment is particularly
should there be a provision for the compulsory conversion of residential
leasehold developments to commonhold without the agreement of all
interested parties?
should there be a rule against the granting of long leases of commonhold
units?

The second issue is to some extent bound up with the first. Both issues are discussed
below. In addition, a separate though related issue arises as to whether there should
be a provision which would enable the conversion to commonhold, other than by
agreement of all interested parties, of certain existing freehold schemes. This does
not raise quite the same central issues of principle as arise in the case of a leasehold
scheme, because the conversion of freehold schemes would not involve the buying out
of a ground-landlord’s interest. It does, however, raise matters in common with
certain further issues which arise in connection with leasehold schemes and is
discussed at the appropriate point below.
A: COMPULSION:
CONVERSION OF RESIDENTIAL LEASEHOLD
DEVELOPxMENTS TO COMMONHOLD WITHOUT THE AGREEMENT OF ALL
INTERESTED PARTIES
4.2
The contentious question of compulsion was raised in the Commonhold
Report (see paragraphs 4.6 to 4.8) but as the Working Group’s task was essentially a
technical legal one, the issue was left open for Ministers to decide. The question
whether the proposed legislation should contain any compulsion provision is not finally
settled. As explained below, various different approaches to compulsion have been
suggested, but only one appears to be viable - a right for long-leaseholders of
residential premises to require the freeholder to sell them his interest. Views are,
however, invited as to whether the approach outlined below is indeed the only viable
one.
Possible forms of compulsion provision
4.3
It is not intended that there should be a general provision, unconnected
with the establishment of a commonhold, under which long-leaseholders could simply
acquire the freehold but the legal structure (ie, the leasehold arrangements) would be
left unchanged. Compulsory acquisition of the freehold would have to be related to
the establishment of a commonhold, so it would only be available where the conditions
for establishing a commonhold were satisfied. This means, in particular, that it would
only be available for the collective purchase of the freehold in the whole of a
building or buildings which included at least two units in total, and that there would
have to be shared services. There would not, therefore, be provision for the separate
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purchase of the freehold interest in individual units.
4.4
Compulsion is only, in any case, under consideration in relation to
residential property. The issue arises peculiarly in relation to the special importance
to people of their own homes, and of their right to own and control them. It is not
appropriate, in the context of this exercise, to make further substantial changes in
the balance of interests between landlords and business or other non-residential
tenants. Indeed, there does not seem to be substantial demand for any compulsion
provision in relation to non-residential developments. The question is, however, raised
below, as to whether any compulsion provision ought to apply if a limited proportion
of the property is used for non-residential purposes and, if so, to what extent any
tenants under non-residential long leases should, once any minimum requirement as to
the proportion of residential premises is satisfied, participate in the decision whether
to exercise any compulsion rights against the freeholder.
4.5
Various forms of compulsion have been suggested. One more extreme
version which has been canvassed is a provision whereby all long leaseholds of flats
would be compulsorily converted to commonhold (this is mentioned, for example, in
paragraph 4.6 of the Commonhold Report). That would have the advantage of
automatically eliminating the problem of dwindling long leases of flats, curing defects
in many existing leasehold arrangements and introducing commonhold’s system of
democratic management.
4.6
It seems, however, excessive to force a new benefit on home-owners
contrary to the wishes of even a majority of them, and before the new system has
been tested in practice. Furthermore, such a provision would be quite impractical: the
burden which would be imposed on the courts in settling the terms of commonholds
and resolving compensation disputes would be intolerable. The only way of avoiding
imposing such a burden on the courts would be to produce legislative provisions which
would prevent disputes by automatically imposing new rules which would operate in an
arbitrary fashion, without regard to the circumstances of the particular case. That
would be equally inappropriate when it was not established that there was active
support amongst the long-leaseholders for conversion to commonhold.
4.7
There have been suggestions that there ought at least to be a rule that
no future residential long-leasehold developments should be allowed. The Government
considers that this form of compulsion would also be unacceptable, mainly for the
reasons stated at the end of the preceding paragraph in relation to the possibility of
automatic conversion of existing leases. The market should be left to decide whether
to adopt the commonhold system.
4.8
There is, in any case, only one form of compulsion for which there has
been widespread demand, and which appears to be viable: that is a provision whereby
all (or a specified majority) of the existing long-leaseholders could, if they wished,
insist that the landlord sell them his freehold at some appropriate valuation. That is
the one form of compulsion which is posed for consideration in this Paper. The
nature of the commonhold system means that any such provision would necessarily
involve the acquisition of any lease of the whole property superior to the long-leases
of each residential unit.
4.9
Reference is made above to people’s "own homes". This raises the issue
whether any compulsion provision should include a formal residence qualification.

20

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Under the Leasehold Reform Act 1967 (which gives the long-leaseholder of a house
the right, subject to various conditions, to acquire the freehold or an extended lease)
the long-leaseholder must actually occupy the house as his residence. There is,
however, no similar requirement in Part I of the Landlord and Tenant Act 1987 (under
which the leaseholders of flats are, in many cases, entitled to be given an opportunity
to buy their landlord’s interest - a "right of first refusal" - if the landlord actually
wishes to dispose of it). Nor is there any such requirement in Part III of that Act
(which allows the long-leaseholders of a block of flats, in a case of serious bad
management, to apply to the court for an order to acquire the landlord’s interest).
4.10
The Government considers that a formal residence qualification in a
commonhold compulsion provision, involving, by definition, a number of units, would
introduce excessive complication, and be unduly restrictive. It is, however, necessary
to make it clear who - for the purpose of participating in any acquisition of the
freehold and becoming the freehold unit owner in the new commonhold - would be the
relevant long-leaseholder in the case of a chain of long leases of a flat or other
relevant residential unit: it seems obvious that in such a case it should be the lowest
in the chain (with the higher long leaseholders being bought out and compensated
accordingly).
4.11
The question also arises whether any compulsion provision should apply
only in relation to long leases which are at a low rent. Such a qualification applies
in the case of enfranchisement of a house under the Leasehold Reform Act 1967,
though no similar qualification is made in the Landlord and Tenant Act 1987. The
1967 Act is, of course, concerned only with the separate enfranchisement of individual
houses, and does not have to take into account the problems which would arise in the
collective purchase of the freehold in several long-leasehold units where some, but not
all, were at a low rent. In practice, few long leases of residential property provide
for rents which exceed the statutory definition of a low rent. Where they do, the
rent will invariably not be as much as a full market rent payable when no capital sum
is paid for the lease. Such leases would therefore equally be considered as
representing a major capital interest in the property. It is so unlikely that there is a
significant number of cases of residential long leases at a full rent suitable for
conversion to commonhold, that the complication of a low rent qualification cannot be
justified bearing in mind, especially, that special provision would have to be made to
deal with cases where some leases were at a low rent and others were not. It seems
appropriate, therefore, to treat all long leases as qualifying for the purposes of any
compulsion provision, regardless of whether they are at a low rent. Similarly, if long
leases of commonhold units were to be banned (see paragraphs 4.53 to 4.60 below), it
would not seem appropriate for the ban to hinge on a low rent qualification. Any
such ban would therefore apply to all long leases.
4.12
If there is to be a compulsion provision, various subsidiary questions
arise - the most important, perhaps, being the basis of compensation and the question
whether compulsion should apply only if all the leaseholders wish to participate, or
whether it should be available at the wish of a substantial majority of them. The
subsidiary questions are dealt with further below, but the first question is whether
there should be a compulsion provision at all.
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Should there be any compulsion provision at all?
4.13
The demand for compulsion comes mainly from long-leaseholders of flats
who have experienced or foresee considerable difficulties in selling their leases
because of the reduced length of the lease term, and from those representing or
associated with their interests. In such cases long-leaseholders commonly report that
their ground-landlord is unwilling to extend their lease, or will only do so at a price
which they regard as unreasonable or which they cannot afford to pay. They point to
the fact that the Leasehold Reform Act 1967 already provides for the enfranchisement
of long-leases of houses on the basis of a restricted valuation provision. In the past,
a major (but by no means the only) objection to the extension of the Leasehold
Reform Act to flats has been that the existing legal machinery for freehold flats is
regarded as inadequate. With the arrival of commonhold that objection, at any rate
as regards the freehold in the whole of a block of flats, would cease to apply.
4.14
There is also concern about the problems faced by many
long-leaseholders in ensuring that the common services are properly provided, that
their buildings are adequately maintained, and that all these things are done at
reasonable cost to them. While there are already extensive provisions in the Landlord
and Tenant Acts 1985 and 1987 designed to deal with these problems, a provision
which would enable long-leaseholders once for all to get rid of their landlord, without
having to establish a serious record of bad management, and to obtain control of their
affairs under a purpose-built, democratic system is seen by many as a more attractive
solution.
4.15
Against these concerns has to be set the legitimate interests of ground
landlords. Professional landlords regard ground rents and the potential development
value of some of the common parts (for example, basements and roofspaces for new
flats) as a perfectly reasonable form of investment, which does not necessarily involve
any form of wrongful interference with the rights of the long-leaseholders. To the
suggestion that they often take advantage of the weak bargaining position of
long-leaseholders so as to demand excessive sums for extending dwindling long leases
they would respond that the length of the lease, and the nature of the market, was
known when the lease was granted or assigned. The landlords would say that the
amount which, in that market, they could expect to demand for an extension was
simply part of the proper market value of their investment asset. Moreover many
large professional landlords would oppose compulsion because of their concern for the
management of the wider estate of which the land surrendered forms part, though the
force of such an objection may already, to some extent, have been weakened by the
provisions of the Leasehold Reform Act 1967. In addition, there are non-professional
landlords who occupy one of several flats in a building and who bought or retained
the freehold precisely in order to ensure that they would be able, as they would see
it, to guarantee the proper management of their own homes. Finally, there is the
general point that legislative interference with contractual relations, freely entered
into, is widely considered to require very powerful justification.
4.16
The arguments on the principle of including a provision enabling
residential long-leaseholders to require their landlord to sell them the freehold (and
to buy out any intervening leases) for the purposes of converting to commonhold are
finely balanced, and further views are sought on them, before a decision is finally
made. In case the Government should conclude that a compulsion provision is in
principle desirable, the following further issues must be considered. Although they
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may, to some degree, be seen as following on from the question of principle,
consideration of these issues - and any difficulties encountered in resolving them may necessarily have an effect on that question.
FURTHER ISSUES
On what basis would the freeholder (and any intervening lessees) be compensated?

4.17
Clearly, there would have to be provision for compensating the
freeholder, and the owner of any lease superior to the individual leases of the
residential units. A number of difficult issues arise. They are generally discussed
below in terms of the freehold only, but some or all of the problems would arise in
relation to every superior lease as well. The problems are also discussed by reference
to blocks of flats, since they are likely in practice to be by far the most common
case in which any compulsion provision would apply. A compulsion provision could,
however, doubtless extend to a housing estate. The application of any commonhold
compulsion provision to housing estates would generally involve similar issues to those
which arise in relation to blocks of flats, but the issue of principle - ie, whether any
compulsion provision should apply at all to housing estates - is raised for
consideration below.
4.18
The obvious starting point for the basis of payment for the freehold is
the open market value, but the question arises as to what, if any, qualifications
should be made to ensure that a balance is maintained, perhaps of the kind struck in
section 9 of the Leasehold Reform Act 1967 for the purposes of leasehold
enfranchisement of a house, or under section 32 of the Landlord and Tenant Act 1987
for the purposes of a tenants’ compulsory acquisition of the landlord’s interest in a
block of flats.
4.19
In the 1967 Act there are detailed provisions - which differ somewhat
according to the value of the house - for the calculation of the amount payable for
the freehold. Various qualifications are made on the use of open market value. For
present purposes, one of the most important is that, in the case of houses the value
of which is in the lower band, the valuation has to ignore the willingness of the
tenant and his family to buy. This prevents the occupier’s anxiety to remain
undisturbed from pushing up the price he has to pay. However, following amendment
of the 1967 Act by the Housing Act 1974, there is no similar qualification of the
valuation in relation to houses in the higher band. Moreover, the qualification in the
1967 Act does not even apply to houses in the lower band if the lease was granted
under the right to buy provisions in Part V of the Housing Act 1985,
4.20
In Part III of the 1987 Act, the basis of payment is again open market
value, but there is similar provision to ignore the willingness of the tenants to buy.
It should, however, be borne in mind that Part III of the 1987 Act is directed at
cases where there has been a serious failure of management. If the landlord disposes
of his interest in breach of the requirements of Part I of that Act (the right of first
refusal), the long-leaseholders may be able to force the nev/ landlord to sell them his
interest: the valuation provisions applicable in this situation do not contain any
qualification relating to the willingness of the tenants to buy.
4.21

The value of the freehold (or leasehold) reversion of a block of flats
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may reflect several different elements: the investment value of the ground rents (and
sometimes other sums) taking into account the unexpired term of the long leases; the
potential sale value (or enhanced investment value) of the long leasehold flats at the
end of that term; the investment and potential sale value of any flats let on short
tenancies; the sale value of any vacant flats; the potential development value (if any)
to the landlord of parts of the common parts, if he has the right to develop them
(for example by converting basements into further flats or constructing penthouses on
the roof, or garages in the grounds); the possible profit to be made in connection
with management (for example, commission on insurance); and the additional amount
which long-leaseholders might be willing to pay to acquire the freehold and/or extend
their leases to avoid the disturbance of having to move.
4.22
The last element, which puts the leaseholders at a disadvantage when
compared to purchasers from outside, can be eliminated by a provision of the kind
discussed in paragraph 4.19 above. But current freeholders could feel that such a rule
would deprive them, without justification, of a benefit which they currently enjoy.
4.23
The view is widely taken that the 1967 Act gives the enfranchising
long-leaseholder a significant discount. The question arises whether any discount
should apply to any commonhold compulsion provision.
4.24
Any compulsion provision which is very commonly available could have a
distortin' effect on the market value of the freehold. It might, therefore, be
necessary to make provision to disregard the effect on valuation of the compulsion
legislation itself, similar to that made in the 1967 Act. This would avoid the
circularity of simply providing for market value to be used in an Act which itself
affects the market price.
Should any compulsion provision require the participation of all, or only a majority of.
the lone-leaseholders?

4.25
The question arises whether any compulsion provision should only be
available if all the existing long-leaseholders wish to participate, or whether it should
be available even if some of them do not wish to do so. If compulsion is to be
available at all where there are non-participants it is necessary to consider what
minimum level of support from long-leaseholders should be required. In addition,
difficult problems fall to be resolved in working out how to deal with the position of
non-participants. What, if any, provisions would be required to alter the leases of
non-participants as necessary to fit into the new commonhold arrangements? What, if
any, compensation provisions would be appropriate if non-participants were to have
their rights changed against their will? Should there be provisions to compel them to
exchange their leasehold interest for a freehold commonhold unit? What would be the
financial implications of adopting such an ' jproach?
4.26
At first sight, the tidiest approach would appear to be to provide that
compulsion would only be available if all the long-leaseholders were willing to
participate by surrendering their leases and becoming freehold commonhold unit
owners. This would impose compulsory conversion on freeholders, but not on
leaseholders. It would obviate the need for any provisions to deal with conversion to
commonhold without the agreement of all the long-leaseholders. However, a
requirement for complete unanimity of the long-leaseholders would enable a single
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non-participant to block conversion to comntonhold, or take advantage of his position
to demand a substantial payment to buy him off. Furthermore, unless potentially
complex anti-avoidance provisions were to be included, the landlord might effectively
block any proposed conversion to commonhold by granting a lease to, say, a related
company.
4.27
If there were to be a provision enabling conversion to commonhold
without the agreement of all long-leaseholders, the question arises as to what level of
support among the long-leaseholders should be required. At one extreme, it might be
argued that, so long as adequate arrangements are made to protect the position of
non-participating long-leaseholders, compulsion should be allowed at the instance of
only a few of them even in a large block. It seems, however, quite unreasonable to
allow such a major change in the legal arrangements to be effected without the
support of a substantial majority of the long-leaseholders. The choice therefore
seems to be between insisting on complete unanimity, on the one hand, and requiring
a very substantial degree of support on the other.
4.28
If the Government concluded that some means of overriding the
opposition of at any rate a small number of unwilling participants would be necessary,
there is already a well established figure in the commonhold scheme which represents
what is regarded as a suitable majority: 80%. This figure is reflected in the concept
of "qualified unanimity" which applies to major decisions to be taken by commonhold
unit owners (see paragraph 3.12 above) and, indirectly, in the power of the court to
dispense with the consent to the establishment of a commonhold of unco-operative
tenants under short leases and their mortgagees (see paragraphs 3.22 and 3.23 above
and clause 18). Indeed, any provision for dispensing with the consent of a longleaseholder could be seen as a reasonable extension of the principle established in
clause 18, although there would doubtless be some differences in its application to
long-leaseholders (and clause 18 would be retained in relation to tenants under short
leases, whether or not there were to be provision for dispensing with the consent of
long-leasehclders). In the case of a tenants’ compulsory acquisition under the 1987
Act, the "requisite majority" is, as indicated above, set at 50%, but the fundamental
change in legal rights which would be involved in converting to commonhold, coupled
with the fact that a commonhold compulsion provision would not depend on any fault
on the part of the landlord, may suggest that the higher proportion would be more
appropriate in the commonhold case.
4.29
It may well be that some provision enabling a substantial majority of
long-leaseholders to convert to commonhold in spite of a few non-participants would,
in principle, seem desirable. However, in coming to a conclusion on that, or on the
precise details of any such provision, the Government would have to take into account
any burden on the court (or other tribunal) which any such provision might entail.
What would be the position of non-participant long-leaseholders after establishment
of the commonhold?
4,30
If there is to be some mechanism to reorganise the rights of
non-participating long-leaseholders, the question arises as to how those rights should
be reorganised. Assuming that long leases of commonhold units are to be permitted
at all (see paragraphs 4.53 to 4.60 below), the only provision necessary may be one
giving the court power to make reasonable adjustments to the non-participant’s lease
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to reflect any discrepancies which would otherwise arise between, for example, the
physical descriptions of the commonhold unit and the property subject to the lease, or
between the rights of the unit owner under the commonhold regulations and of the
tenant under the lease. This would doubtless have to be coupled with some provision
for compensating the non-participating long-leaseholder similar to the existing draft
provision for overriding the objections of tenants under short leases which might
survive conversion to commonhold (see paragraph 3.23 above).
4.31
However, in case the Government should conclude that it is desirable to
forbid long leases of commonhold units it is necessary to examine whether there is an
alternative solution to the problem of non-participating long-leaseholders. The only
obvious alternative is, subject to what is said in paragraphs 4.35 and 4.36 below, to
give the participating long-leaseholders the right to apply to the court for an order
substituting a freehold interest in the commonhold unit for the non-participant’s long
lease (ie, compelling the long-leaseholder to become a unit owner). Again, this would
doubtless have to be coupled with compensation provisions.

\

4.32
In practice, of course, the non-participant would often suffer no
financial loss if this were to happen. Indeed, the freehold interest in the
commonhold unit would commonly be worth more than his leasehold interest and the
real reason for non-participation may have been that he was unwilling or unable to
find his share of the cost of acquiring the freehold. Some supporters of compulsion
might contend that, for the greater good of the community of long-leaseholders, there
should be provision whereby the non-participant could be made not merely to accept
the freehold interest, but to pay for his due share of acquiring it. However, a
provision which forced property on a person and made him pay for it against his will
would be quite unacceptable - even if there were not the problem that he might
simply be unable to pay.
4.33
It should be pointed out that the financial implications for participating
long-leaseholders of substituting a commonhold freehold interest for a
non-participant’s lease could be quite serious in cases where the unexpired term of
the non-participant’s lease (and usually, in such a case, their own) is relatively short.
They would have to bear between them the cost of purchasing his share of the
freehold, as well as their own.
4.34
There are in theory ways in which the problem could be bypassed. For
example, there could be provision that the freehold would be substituted for the nonparticipant’s lease but that, after the time when that lease would have expired (ie, at
the end of the term of the non-participant’s former lease) the other unit owners
would have the right to acquire (through a company or other nominee) the freehold at
no cost: thus the non-participating long-leaseholder would not, in the long term, have
acquired at their expense a more valuable asset than his lease. The freehold so
acquired would, of course, be subject to any statutory or periodic tenancy which
would otherwise have arisen at the end of the former lease term (for example, under
Part I of the Landlord and Tenant Act 1954 or section 186 of and Schedule 10 to the
Local Government and Housing Act 1988). Alternatively, there might be ways in
which the non-participant’s share of acquiring the freehold could be borrowed and
charged to the unit on a suspended repayment basis. For example, the nonparticipant’s unit might be charged with liability to repay capital and accumulated
interest after the end of the former lease term, so that he would not be obliged to
pay anything during the period of his former lease, but would then have the choice
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between paying his share of the acquisition of the freehold out of his own money, or
selling the unit in order to pay. Both these solutions appear likely to be difficult and
contentious to operate in practice.
4.35
As indicated above, the potential burden on the courts is a matter which
would have to be considered carefully in deciding whether and how to provide for
compulsion without the agreement of all long-leaseholders. One possible approach
might be to lay down a standard "fall-back" scheme which would apply automatically
where the requisite majority (but not all) of the long-leaseholders wished to convert
to commonhold. Under such a scheme an independent, qualified surveyor would be
appointed to settle various matters. He would draw up definitions of the units, based
on the description of the premises within the long leases, but modified in accordance
with the commonhold legislation’s standard definition of the common parts. He would
also calculate the area of each unit. The ratio of the areas of the units to each
other would be used to determine the share of the cost of acquiring the freehold and
of the surveyor’s fees to be borne by the participating long-leaseholders, and to
determine the votes, service charge contributions and capital value shares to be
allocated to all the units. The matters settled by the surveyor, and the standard
commonhold regulations, could only be varied by the agreement of all the
long-leaseholders - both participants and non-participants.
4.36
Such a scheme would not necessarily rule out disputes altogether,
because it might still be necessary to provide a right to compensation for
non-participants, but even so, it would considerably reduce the range of matters
which the courts could be asked to settle, and so reduce the number of cases which
might go to court.
Should there be
long-leaseholders?

provision

to override

the opposition

of mortgagees

of

4.37
Many long leases will be mortgaged. The consent of the mortgagee of a
long lease would normally be required to any arrangement which involved the
variation or surrender of the lease. This means that, in the absence of legislative
provision, a single mortgagee might be able to block a conversion to commonhold,
even though the long-leaseholder himself was in favour. A simple solution to this
might be to provide that the consent of mortgagees is not required to a conversion to
commonhold. However, the Government doubts whether such a provision would be
acceptable to lenders.
4.38
If the Government were to conclude that any compulsion provision
should only apply where the long-leaseholders were unanimously in favour, it would
seem appropriate to say that the mortgagees would have to be unanimously in favour
too. Conversely, if there is to be provision for an application to the court where
there is a specified majority in favour, it would seem clear that the power of the
court to override the objections of a minority should extend to overriding the
objections of mortgagees. Clearly, if the legislation provided for the substitution of
the freehold interest in a commonhold unit for the non-participant’s lease, it would
also provide for the transfer of the mortgage from the lease to the freehold.
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Should there be provision for conversion of existing freehold schemes to commonhold
where not all interested parties aeree?
4.39
There are in existence a number of "flying freehold" schemes, in which
flats have been conveyed on a freehold basis subject to arrangements intended to
impose a variety of negative and positive obligations on them and to enable the
enforcement of those obligations against successive owners. Many flying freehold
developments are regarded by conveyancers as defective. That is, indeed, one of the
reasons underlying the commonhold proposals (see Part II above).
4.40
In its draft Bill on land obligations, which the Government proposes to
implement in Part II of the same Bill as commonhold (see paragraph 2.7 above), the
Law Commission included a provision to enable the "rescue" of defective flying
freehold schemes (see clause 20 of the Bill annexed to Law Com. 127). Under that
provision the court could, in thc^ case of a building divided into two or more freehold
residential units, dispense with the consent or participation of interested parties so as
to enable a land obligations development scheme to be applied to it.
4.41
As explained at the beginning of this Part of the Paper, the problem of
defective flying freeholds raises some of the same issues as arise in connection with
leasehold developments. In the flying freehold case, there is, of course, nobody in
the position of the freeholder, or superior leaseholder, whose interest would have to
be bought out. Furthermore, the unit owners in a flying freehold scheme already own
a freehold interest, and there is therefore no question of substituting a different type
of interest for the one they already own. However, if one or more of the freeholders
(or other interested parties) did not agree to the conversion to commonhold, the
question arises whether there should be provision enabling the court to override their
objection and adjust their rights as freeholder. Any such provision would raise many
of the same issues as arise in relation to the question whether, in the long-leasehold
case, there should be provision to allow conversion to commonhold except with the
agreement of all long-leaseholders.
4.42
The Law Commission’s recommendation in Law Com. 127 was made in
the absence of any proposal for condominium-style legislation such as is now proposed
in the commonhold scheme. That recommendation was, therefore, necessarily
concerned with conversion to a development scheme under the land obligations system.
However, if any compulsion provision is to be made for the conversion of leasehold
developments to commonholds, it seems in the circumstances appropriate that any
analogous provision affecting flying freeholds should likewise apply only for the
purpose of converting to commonhold.
4.43
Conversely, if the Government should eventually decide either that
there should be no compulsion provision in relation to leasehold schemes, or that any
compulsion provision should only apply where all long-leaseholders agree, it would
seem difficult to justify making any provision in relation to flying freehold schemes
which would enable conversion except with the agreement of all the freeholders. In
that event, it would seem appropriate to drop the provisions of draft clause 20 of the
Land Obligations Bill altogether (see paragraph 3.49 above).
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What is the position where some of the flats are not subject to lone leases?
4.44
There are many blocks of flats which are predominantly let on long
leases but in which there are flats which are not so let. Such flats may be subject
to short tenancies, under which the freeholder is the immediate landlord, or they may
not be let at all. Should the existence of such flats rule out conversion to
commonhold under any compulsion provision, or, if not, should there at least be a
requirement that a minimum proportion of the flats in the block should be on long
leases?
4.45
The number of blocks in which there are short tenancies or unlet units
is such that the compulsion provision would be widely inapplicable if there were a
requirement that all the flats had to be subject to long leases. On the face of it,
therefore, any compulsion provision would have to apply at the very least where there
were only a few flats on short tenancies or unlet. At the other end of the scale, it
would seem unreasonable to force a commonhold on the freeholder in cases where
there were only a few flats on long leases. The tenants’ compulsory acquisition
provisions of the Landlord and Tenant Act 1987 deal with this issue by stipulating
that different proportions of the flats must be on long leases according to the size of
the block. Where there are only three flats, all of them must be on long leases;
where there are four to nine fiats, all but one of them must be on long leases; and
where there are ten or more, 90% of them must be on long leases. It seems, on the
face of it, reasonable to adopt the same approach here.
4.46
The question would then arise as to what is to happen after the
establishment of the commonhold to flats which were subject to short tenancies or
unlet. In the case of acquisition under the Landlord and Tenant A»ct 1987, the person
nominated (most obviously a company established and owned by the applicant
long-leaseholders) to acquire the landlord’s interest acquires, on the face of it, the
whole of that interest and becomes the landlord under the short tenancies and the
owner of unlet flats. The most satisfactory solution might, in the case of
commonhold, be to adopt a similar approach, so that the nominee of the participating
long-leaseholders would become the unit owner in respect of the relevant units. The
value of those units would, of course, be duly reflected in the calculation of the price
to be paid for the acquisition of the freehold.
4.47
However, the situation in the commonhold case differs from acquisition
under the 1987 Act in that it would not involve any claim that the landlord had acted
wrongly. It might therefore be argued that the landlord ought at least be offered the
option of retaining the freehold interest in the units which are subject to short
tenancies or unlet by becoming their unit owner. It is quite common, in cases where
the landlord in a leasehold development voluntarily sells the freehold to the
long-leaseholders, for the landlord to retain the flats which are subject to short
tenancies or unlet by taking back a long lease of them. It may be thought
reasonable, in a commonhold case, to give the landlord a comparable opportunity to
retain the relevant commonhold units by becoming their freehold unit owner.
Should the compulsion provision apply to housinx; estates as well as flats?
4.48
It might be thought that the Leasehold Reform Act 1967 already provides
adequate protection for the long-leaseholders of houses. However, the piecemeal
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enfranchisement of a housing estate, by the separate purchase of the freehold in
individual houses under that Act, would preclude the very real additional benefits of
communal management under the commonhold scheme. Those benefits are of
particular value in cases where parts of the estate are for communal use, because the
1967 Act makes no provision for the transfer of such parts. Also, the narrow
definition of what qualifies as a house for the purposes of that Act - in particular
the provision which excludes a house which materially over- or underflies another
part of the same structure - may mean that some housing estates would have the
benefit of neither the 1967 Act nor any commonhold compulsion provision if the latter
were restricted to flats. The question arises, therefore, whether any compulsion
provision should apply only to flats, or whether it should also extend to housing
estates.
Should the compulsion provision apply if part of the building is used for
non-residentia! purposes?

4.49
It has been indicated above that the question of compulsion is in any
event only under consideration in relation to residential property. However it might
be thought most unsatisfactory if any compulsion provision were defeated by the
presence of any business or other non-residential premises however limited their
extent. Again, this issue is addressed in the Landlord and Tenant Act 1987, which
provides that a building which contains non-residential premises may be the subject of
an acquisition order so long as the internal floor area of the non-residential premises
is less than 50% of the internal floor area of the whole (disregarding the common
parts)(see section 25(4) of that Act).
4.50
This issue raises certain problems in common with the case where there
are flats which are on short tenancies or which are unlet. Should the non-residential
premises be taken over by the former long-leaseholders (via their company or other
nominee) or even, perhaps, by the commonhold association as part of the common
parts? Or should the freeholder have the right to retain them by becoming the
freehold commonhold unit owner? Where the non-residential premises were wholly or
primarily there to serve the occupiers of the building (for example, a shop in the
hall), it might only be appropriate that they should become part of the common parts,
in which case the only possible owner would be the commonhold association.
4.51
Particularly difficult questions arise in a case where there are
non-residential tenancies which are long tenancies. Tenants under such tenancies
might appropriately become the freeholders of non-residential units within the new
commonhold. They might also claim that they ought to be entitled to an equal say
with residential long-leaseholders in the question whether to exercise any compulsion
rights. Even if they were not given that right, the further question arises whether
they should (once the decision has been taken by the residential long-leaseholders)
thereafter have the right to insist on becoming a freehold unit owner. Alternatively,
if the leases of non-participant residential long-leaseholders are to survive conversion
to commonhold, the non-residential long-leaseholders could simply retain their leases,
and otherwise be treated, in the same way as non-participant residential
long-leaseholders. The problem of non-residential tenancies would be further
complicated if there were to be a complete ban on long leases in commonholds (see
further below).
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Should any description of landlord be exempt from the compulsion provision?
4.52
A variety of public sector landlords and charities are generally exempt
from the acquisition provisions of the 1987 Act.
There are more complex
qualifications on the application of the Leasehold Reform Act 1967 - for example,
section 28, under which various public bodies can gain exemption if (but only if) the
premises will be required, within the next ten years, for development for the purposes
of that body. To what extent, if any, should anybody be given either general or
conditional immunity from any compulsion provision in the proposed commonhold
legislation?

B: LONG LEASES OF COMMONHOLD UNITS

Should there be a ban on long leases of commonhold units?
4.53
During the development of the project it has become increasingly clear
that there are arguments of principle against allowing the creation of long leases of
commonhold units - as well as considerable advantages in terms of simplification of
the legislation. In line with the test widely adopted for a variety of statutes
connected with landlord and tenant law, a long lease for the purpose of the
commonhold scheme is (broadly speaking) a lease originally granted for more than 21
years.
4.54
In the first place, one of the central purposes of the commonhold
scheme is to replace the existing system of long leases and, in particular, to avoid
the problem of dwindling lease terms. It hardly seems appropriate to perpetuate that
problem within a system designed to get rid of it.
4.55
In addition, the arguments which have led to the provision under which
the long-leaseholder of a commonhold unit may be required to pay the commonhold
association’s service charge direct (see paragraph 3.40 above) can be said, in logic, to
lead to the conclusion that a long lease of a commonhold unit is inconsistent with a
fundamental concept of commonhold, namely, that the commonhold should be
democratically run by and for the benefit of the unit owners as the people with the
substantial interest in the commonhold. It is central to the commonhold system that
the owner of the substantial capital interest in the unit should pay for the services
and facilities which benefit the unit.
4.56
That is the reason why the long-leaseholder is (along with the unit
owner) made directly liable for the service charges. Generally, he would also be the
logical person to participate in the running of the commonhold, and indeed the
Commonhold Report suggested that the prospective long-leaseholder of a commonhold
unit might often insist on the unit owner giving him a proxy so that he could
exercise the unit owner’s vote in the affairs of the association (see paragraph 10.16
of the Commonhold Report), At that point, the involvement of the unit owner in the
commonhold may appear to have come near to the point of vanishing.
4.57
In these circumstances, it may reasonably be asked what continuing role
in the affairs of the commonhold association the unit owner may, in terms of the
concept of commonhold, reasonably claim to have. One of the central purposes of the
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commonhold scheme is to abolish the third-party ground landlord who has limited
direct continuing interest in the day-to-day management of the property. If such a
person’s involvement is thought inappropriate as regards the whole development it
might equally be regarded as inappropriate in relation to individual units.
4.58
Against this has to be set the argument that it is the aim of the
commonhold scheme, within the necessary limits, to allow unit owners the same rights
as other freeholders. One such right is, generally speaking, the right to let the
property on any kind of lease. In relation to commercial developments, medium length
leases (eg, up to 40 years) are said to be increasingly popular, and the question arises
whether the banning of long leases would therefore unduly inhibit the use of the
commonhold scheme for commercial developments.
4.59
Quite apart from the issues of principle involved in the question of
banning long leases, there would be a considerable advantage in terms of
simplification of the legislation. There would no longer be any need for the provision
for enforcing service charges against long-leaseholders. In addition, there would be
no need for provision adapting the Leasehold Reform Act 1967 in its application to
commonholds.
4.60
In considering the question of banning long leases, it should be
remembered that the matter is to some extent affected by the question of compulsion.
In particular, a total ban on long leases would be impossible to implement if the
Government concluded that any compulsion provision should be available even though
not all the long-leaseholders wished to participate, and that the leases of the
non-participating long-leaseholders should survive the conversion to commonhold (see
paragraphs 4.30 to 4.36 above). Even then, it might be possible - and, perhaps,
sensible - to say that no new long leases could be granted in respect of a
commonhold unit, so that long-leases would exist only in connection with the
transition from leasehold to commonhold arrangements.
Should the Leasehold Reform Act 1967 be extended to long leases of commonhold
flats?
4.61
The Leasehold Reform Act 1967 provides for the enfranchisement of long
leases of houses: one of the main obstacles to making comparable provision for the
enfranchisement of leases of flats has been the fact that, under the existing law, such
arrangements as there are for the freehold ownership of flats are generally
unsatisfactory. It would, in addition, create serious problems for the owner of the
freehold of the remaining flats in a leasehold development if some flats were
separately-owned freeholds. These problems would obviously not exist in relation to
long leases of individual units within a commonhold. Accordingly, in the event that
the Government should decide against banning long leases of commonhold units, the
question would arise whether the 1967 Act should be extended so as to provide for
the enfranchisement of a long lease of a flat which is a commonhold unit.
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PARTICULAR ISSUES ON WHICH COMMENTS ARE SOUGHT
4.62
In the light of the above considerations, the Government would like to
receive comments on the following issues:
Should there be a provision whereby the long-leaseholders of premises
suitable for conversion to a commonhold could require the freeholder (and
the owners of superior leases) of wholly or mainly residential buildings to
sell them the freehold (and superior leases) in order to convert to
commonhold? (see paragraphs 4.13 to 4.16 above)
What should be the basis of payment tor the freehold (and superior
leases)? In particular, should there be any, and if so, what qualifications
on open market value? (see paragraphs 4.17 to 4.24 above)
Should any such compulsion provision be available only if all the
long-leaseholders want to take advantage of it, or should it be available to
a specified majority of them? If the latter, what majority should be
specified? (see paragraphs 4.25 to 4.29 above)
If the compulsion provision were to be available at the instance of a
majority, how should the position of the non-participants be dealt with
after the establishment of the commonhold? Would it be satisfactory to
force them to surrender their leases and become freehold commonhold unit
owners? In particular, would it be feasible to protect the participating
leaseholders from ultimately having to bear the non-participant’s share of
the freehold, either by giving them the right to acquire the unit at the
end of the former lease term at no cost, or by charging the unit with
suspended capital and accumulated interest payments for repayment at that
time? And would it be feasible to adopt a standard "fall-back" scheme of
the kind described above to apply automatically in cases where the
requisite majority (but not all) of the long-leaseholders wish to convert to
commonhold? (see paragraphs 4.30 to 4.36 above)
Should there be provision to override the opposition of mortgagees of
long-leaseholders? If so, should the consent of mortgagees be dispensed
with altogether, or should it be a matter for application to the court? (see
paragraphs 4.37 and 4.38 above)
Should there be provision for the conversion to commonhold of an existing
flying freehold development without the consent of all the freeholders, if
there is to be a compulsion provision for the conversion of leasehold
developments without the consent of all long-leaseholders? (see paragraphs
4.39 to 4.43 above)
Should any compulsion provision be restricted to cases where all the flats
in a block are already on long leases? If not, should the former
long-leaseholders (through a company or other nominee) become the
owners of flats which are on short tenancies, or which are unlet? Or
should the former freeholder be given the right to retain such flats by
becoming their unit owner? (see paragraphs 4.44 to 4.47 above)
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Should any compulsion provision apply to housing estates as well as to
blocks of flats? (see paragraph 4.48 above)
Should any compulsion provision be available where there are any business
or other non-residential premises within the building? If so, what
proportion of non-residential use should be allowed? Should the former
freeholder be given the right to retain them by becoming their
commonhold unit owner, at any rate where they are not appropriate for
inclusion in the common parts of the commonhold? Should the tenant
under a non-residential long lease be treated in all respects as the tenant
under a residential long lease (so that he has a say in whether any
compulsion right should be exercised)? If not, should he be entitled to
insist on becoming a freehold unit owner if he wishes, or (if long leases
are to be allowed) should he keep his lease and otherwise be treated like
a non-participating residential long-leaseholder? (see paragraphs 4.49 to
4.51 above)
Should any description or descriptions of landlord be exempt from any
compulsion provision, and (if so) subject to what, if any, qualifications?
(see paragraph 4.52 above)
Should there be a ban on long leases of commonhold units? Bearing in
mind the implications for compulsion, should any such ban cover all long
leases, or should it only apply to the grant of long leases following the
establishment of the commonhold? (see paragraphs 4.53 to 4.60 above)
Should the Leasehold Reform Act 1967 be extended to provide for the
enfranchisement of long leases of commonhold flats (if it is decided not to
ban long leases of commonhold units)? (see paragraph 4.61 above)
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ANNEX
Draft Bill to implement the commonhold proposals
NOTES: (1) This draft Bill is incomplete in various respects, and in early
draft form in others. A few of the points on which the drafting is
incomplete or unsettled are indicated by square brackets or stops
(except that the stops in the provisions so far drafted in Schedule 6
serve the special purpose mentioned in clause 101).
(2) In the explanatory notes to the draft Bill reference is made,
where appropriate, to relevant paragraphs of the Report of the
Working Group on Commonhold: Commonhold, Freehold Flats and
freehold ownership of flats and other interdependent buildings (Cm
179, July 1987, HMSO) ("the Commonhold Report").
The scheme of the Bill is as follows:
PART I - COMMONHOLD
CHAPTER I provides for the establishment and operation of commonholds. It
provides the legal structure for commonholds and commonhold associations, the
procedure for setting them up (including provisions for phased establishment), the
basis of the mutual rights and obligations of commonhold unit owners, the duties,
powers and obligations of commonhold association and the operation of the
commonhold once established. In various instances further detail is left to be dealt
with in statutory instruments.
CHAPTER II deals with the appointment of a commonhold administrator (for cases
where a commonhold runs into financial or administrative difficulties) and with
winding up. Detailed provisions are included as to the distribution of assets on
winding up in order to ensure that each unit owner obtains his fair share of the net
assets of the association (as laid down in respect of his unit) and that he is, in
accordance with the principle of "restricted liability", protected against having to bear
more than his appropriate share of any liabilities of the association.
CHAPTER III deals with a variety of miscellaneous and consequential matters relating
to commonholds, including matters such as the application to land in a commonhold of
the law relating to the acquisition of title by adverse possession and the
enfranchisement of long residential leases under the Leasehold Reform Act 1967.
PART II - LAND OBLIGATIONS
This Part would deal with land obligations (see paragraph 2.7 of this Paper).
PART III - MISCELLANEOUS AND GENERAL
This Part deals with miscellaneous and general matters relevant to both preceding
Parts.
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Law of Property Bill

ARRANGEMENT OF CLAUSES
PARTI
COMMONHOLD
CHAPTER I
ESTABLISHMENT AND OPERATION
Essentials of a commonhold
Clause

1.
2.
3.
4.
5.
6.
7.

The commonhold system.
Commonhold units and common parts.
Commonhold associations.
Commonhold rights and obligations.
Freehold ownership under the commonhold system.
Commonhold regulations.
Extent and application of obligations under commonhold regulations.
8. Exercise of rights and enforcement of obligations under commonhold regulations.
Establishment of a commonhold

9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

The requirements for establishing a commonhold.
Phased developments.
The conditions for phasing.
Registration of a commonhold declaration and effect of registration.
Required contents of the commonhold declaration: general.
Additional requirements as to contents of declaration in case of
phased developments.
Service charge fractions and capital value fractions.
Provisions of the commonhold declaration with respect to
commonhold regulations.
Commonhold declarations: void provisions.
The required consents for registration.
The structural requirement.
Implied term for completion of works required for a phased
development.
Revocation or variation of the commonhold declaration before
the commonhold’s inception date.
Registration of initial transfer and vesting of the common parts.
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Commonhold associations: general provisions
Clause

23.
24.
25.
26.
27.
28.
29.

The commonhold association constitution register.
Corporate name of commonhold association.
Prohibition of improper use of name of commonhold.
Contracts, bills of exchange and other instruments.
Pre-registration contracts and deeds.
General requirements as to accounts.
Supplementary powers and general restrictions on powers.

Commonhold associations: pre-inception constitution, proceedings and
functions
30. Pre-inception constitution, proceedings and functions.
31. Responsibility of current promoter in respect of pre-inception
contracts, etc.
Operation of a commonhold: general provisions
32. Post-inception constitution and proceedings of commonhold
associations.
33. Class 1 resolutions.
34. Post-inception functions of commonhold association: general
provisions.
35. Liability of member on transfer of ownership for breach of
obligations under commonhold regulations.
Finance
36.
37.
3839.
40.
41.

Service charge contributions.
Adjustment of service charge contributions by the court.
Level and application of reserve funds.
Recovery of service charge contributions: general.
Recovery of arrears from tenants under short leases.
Recovery from tenants: application of landlord and tenant
legislation.
42. Recovery from tenants: supplementary and consequential
provisions.
43. Charge on unit in respect of arrears.
44. Application of receipts.
Insurance and reinstatement of commonhold property
45. Duty of commonhold association to insure commonhold against
certain risks and reinstate where insurance required.
46. Duty of commonhold association to insure against third party
liabilities.
47. Insurance: supplementary provisions.
48. Insurance regulations.
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Restriction on remedies against commonhold property
Qause

49. Restriction on remedies against commonhold property in respect
of liabilities of commonhold association.
Variation of a commonhold
50. Variation of the commonhold declaration by the commonhold
association.
CHAPTER II
ADMINISTRATION ORDERS AND WINDING UP
Commonhold administration orders
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

Commonhold administration orders.
Appointment of commonhold administrator.
Functions of commonhold administrator.
Discharge or variation of commonhold administration order.
Notice of appointment to creditors.
Statement of assets and liabilities.
Proposals by commonhold administrator for achieving purpose
of appointment.
Approval of substantial revisions of proposals.
Notification that commonhold administrator is in charge.
Vacation of office.
Release of commonhold administrator.
Winding up: preliminary

62.
63.
64.
65.
66.
67.

Voluntary winding up.
Approval by the court of resolution for voluntary winding up.
Voluntary winding up: supplementary.
Winding up by the court.
Winding up on public interest grounds.
Commonhold administration order pending determination of
application under section 66.
68. Power of Secretary of State to carry out investigation of management of commonhold.
69. Winding up on ground of irretrievable insolvency.
Effect of winding up: general
70.
71.
72.
73.
74.
75.

Effect of commencement of winding up.
Effect of winding up on property rights: general.
Consequences of winding up: registration.
Occupation rights of former unit owners.
Effect of winding up on tenancies.
Occupation rights of former tenants without
protection.
76. Apportionment of rent and licence charges.

statutory
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Clause

77. Compensation for former tenants in respect of their interests.
78. Quantification of compensation under section 77.
79. Compensation for former tenants in respect of consequential
loss.
Winding up: application of assets
80.
81.
82.
83.
84.
85.
86.

Functions of liquidator: general.
Expenses of winding up.
Determination of commonhold shares.
Application of commonhold shares.
Priorities of liabilities secured on commonhold shares.
Procedure in cases of insolvency.
Interpretation of provisions relating to application of assets.
Winding up: miscellaneous

87.
88.
89.
90.
91.
92.
93.
94.
95.

Powers of liquidator: general.
Statement of assets and liabilities for purposes of winding up.
Disclaimer and rescission of contracts.
Prohibition of proceedings against commonhold association.
Notification that association is in liquidation.
Vacation of office of liquidator and new appointments.
Dissolution of the commonhold association.
Reference of questions to court.
Release of liquidator.
Administration orders and winding up: supplementary

96. Acting as insolvency practitioner in relation to a commonhold
association: qualification required.
97. Appointment to office of two or more persons.
98. Validity of office-holder’s acts.
99. Admissibility in evidence of statements of assets and liabilities,
etc.
100. Parties to applications.
101. Application of provisions of Insolvency Act 1986.
102. Commonhold insolvency regulations.
CHAPTER III
MISCELLANEOUS AND GENERAL
Miscellaneous
103.
104.

Acquisition of title to commonhold land by possession.
Application of Leasehold Reform Act 1967 to commonhold
land.
105. The right to buy.
106. Powers of court for purposes of sections 103 and 104.
107. Exercise of corresponding powers by Chief Land Registrar and
provisions supplementary to section 106.
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Clause

108.
109.
110.
111.

Compulsory purchase of commonhold land.
Amendments relating to agricultural holdings.
Information for purchasers of units.
Nature of commonhold rights and obligations.
General

112. Single-member commonhold associations.
113. Defects in constitution or procedure not to affect validity of
actions.
114. The registration system for the purposes of Part I.
115. Jurisdiction.
116. Orders, regulations and rules.
117. Notices, etc.
118. Interpretation of Part I.
PART III
MISCELLANEOUS AND GENERAL
119.
120.

Application to the Crown.
Short title, commencement and extent.
SCHEDULES:
Schedule 1 —Post-inception Constitution and Proceedings of
Commonhold Associations.
Schedule 2 —Post-inception Functions
Associations.

of

Commonhold

Schedule 3—Modifications of Landlord and
Legislation consequential on Part I.

Tenant

Schedule 4—Effect on Tenancies of the Winding up of a
Commonhold.
Schedule 5 —Powers of Liquidator in a Winding Up.
Schedule 6—Provisions of Insolvency Act 1986 applied to
Winding Up and Administration of Commonholds.
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DRAFT
OF A

BILL
TO

Make provision for, and in relation to, a new system for
regulating the ownership, use and management of freehold
land to be known as the commonhold system, and in relation to
land (to be known as a commcnbold) subject to the system;
and to make provision for, and in relation to, a new interest in
land to be known as a laTi d obligation.

B

by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—
E IT ENACTED

PART I
COMMONHOLD
CHAPTER I
ESTABLISHMENT AND OPERATION

Essentials of a commonhold
The commonhold system.

1.—(1) This Part—
(a) establishes a system for regulating the ownership, use and
management of freehold land divided into two or more units
with separate freehold titles; and
(b) makes provision with respect to the manner in which land may
become (and cease to be) subject to the system.
(2) The system shall be known as the commonhold system; and any
land which is—
(a) capable of being commonhold land; and
(b) designated as mentioned in subsection (4) below as a commonhold;
shall be known as a commonhold at any time when it is subject to the
system.
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Clause 1
This clause introduces the commonhold part of the Bill and some of the most basic
concepts of the system.
Subsection (1) introduces the new system for regulating the ownership, use and
management of freehold land divided into two or more freehold units.
Subsection (2) introduces the expressions "the commonhold system" (ie, the system
referred to in subsection (1)), and "a commonhold" (ie, land which is for the time
being subject to the system and designated as a commonhold for the purpose of the
system).
Subsections (3) to (6) introduce further basic propositions, most importantly, that land
can only be a commonhold if it is registered under the Land Registration Act 1925
with absolute freehold title {subsection (3))^ and that a commonhold is designated by
means of "a commonhold declaration" (which also deals with a number of other
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1925 c. 21.

(3) Land is capable of being commonhold land if (and only if) it is
freehold land registered under the Land Registration Act 1925
(referred to below in this Part as the Land Registration Act) with
absolute title.
(4) Land is designated as a commonhold by a declaration (to be
known as a commonhold declaration) registered under that Act.
(5) The land to which such a declaration relates may consist of two
or more portions of land which are not contiguous.
(6) A commonhold declaration is subject to variation under this
Part both before and after the land to which it relates becomes a
commonhold; and any reference in this Part to such a declaration is a
reference to the declaration as it has effect for the time being.

Commonhold
units and
common parts.

2.—(1) A unit is any part of the land within a commonhold which
is defined as a unit by the commonhold declaration; and a prospective
unit is any part of the land to which a registered commonhold
declaration relates which is defined as a unit by the declaration but is
not yet subject to the commonhold system.
(2) Any land defined as a unit by a commonhold declaration may
consist of two or more portions of land which are not contiguous.
(3) Any land within a commonhold which is not included in a unit
constitutes common parts.
(4) Subject to any express provision to the contrary in the commonhold declaration, the following are also common parts in the case of
any commonhold notwithstanding that they may not be expressly
excluded from the units as defined by the declaration—
(a) in the case of any building—
(i) the structure and exterior of the building (including
drains, gutters and external pipes); and
(ii) walls, floors and ceilings which form the boundaries
between two or more units, or between a unit and any
common parts;
(b) any fixed plant or appliances intended for use in providing
services or facilities to two or more units or to any common
parts;
(c) any pipes, cables or other installations or apparatus required
for—
(i) the passage of water or of gas or other piped fuel;
(ii) the drainage or disposal of water, sewage, rubbish,
smoke or fumes; or
(iii) the supply of electricity or the provision
telephone, television or other services or facilities;

of

to, from or for the benefit of two or more units or any
common parts; and
(d) any pipes, cables or other installations or apparatus connecting
with any pipes, cables or other installations or apparatus
falling within paragraph (c) above.
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features of the particular commonhold, as set out in later clauses) {^subsection (4)).
The requirement that the land be registered with absolute freehold title is an
important recommendation of the Commonhold Report (see paragraph 3.8) designed, so
far as possible, to ensure that title problems are eliminated in relation to commonhold
land.

Clause 2
This clause introduces a number of further basic concepts of the commonhold system.
Subsections (1) and (2) define the commonhold unit - ie, in effect, each individual
part of the commonhold, apart from any common parts, defined in the commonhold
declaration as a unit for ownership by way of a separate freehold title (see also
clause l(I)(a)).
Subsections (3) and (4) define the common parts. In order to ensure that a
commonhold declaration cannot accidentally fail to designate any part of the
commonhold land either as part of a unit or as part of the common parts, it provides
that anything which is not defined as part of any unit is part of the common parts.
Subsection (4) implements an important recommendation of the Commonhold Report
(see paragraph 5.6), by setting down a standard definition of various parts of the
structure and building services which are to be assumed to be part of the common
parts unless expressly defined in the commonhold declaration as being part of the
units. This is designed to provide what is generally regarded as a good standard
arrangement in most cases, and, therefore, to save conveyancers from having to go
into unnecessary detail in defining the units in the commonhold declaration.
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(5) References in subsection (4) above to a unit include references
to part of a unit.
Commonhold
associations.

3.—(1) Where a commonhold declaration is registered, this Part
provides for establishing a corporation (to be known as a commonhold
association) for the purpose of carrying out—
(a) the functions in relation to the commonhold; and
(b) in any case where there is any period following registration of
the declaration during which the land to which it relates is
not yet subject to the commonhold system, the preparatory
functions in relation to the proposed commonhold;
conferred or imposed on such associations under this Part.
(2) Subject to section 32(3) below—
(a) a commonhold association consists of the owners of all units or
prospective units (or, if there is only one such owner, of that
owner alone); and
(b) no person who is not such an owner can be a member of the
association.
(3) Any common parts comprised in land to which a commonhold
declaration relates at the time when the land becomes subject to the
commonhold system vest in the commonhold association in accordance
with section 22 below.
(4) The Lord Chancellor may make rules for regulating the constitution and proceedings of commonhold associations, to be known as
commonhold constitution rules.
(5) A commonhold association is to be regarded for all purposes of
law as a body corporate (and a corporation aggregate), notwithstanding that it may from time to time consist of a single member.

Commonhold
rights and
obligations.

4.—(1) The owner of a unit is by virtue of his ownership entitled
to rights and subject to obligations conferred or imposed by this Part
and by regulations applicable to the commonhold in accordance with
section 6 below (referred to in this Part as commonhold regulations).
(2) To the extent indicated by any provision of this Part (and, in
particular, as regards rights and obligations under commonhold regulations, by section 7 or 8 below), such rights and obligations of
owners of units are exercisable also by, or appiy also in relation to,
tenants of units and occupiers of units other than tenants.
(3) Each unit is allocated a number of votes specified in the commonhold declaration; and the votes allocated to a unit are exercisable
in relation to proceedings of the commonhold association which are
subject to section 32 below by the member entitled in accordance
with that section to exercise them.
(4) Sums required for meeting expenses or estimated expenses
incurred or to be incurred by a commonhold association are re-
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Clause 3
This clause introduces the commonhold association, a corporate body unique to the
individual commonhold (subsection (1)), which will own any common parts (subsection
(3))y and be responsible for the management of the common services and facilities and
other functions laid down under the Bill. The commonhold association derives its
corporate status under this clause (subsection (5)), and is registered at the Land
Registry (see clause 23). Paragraphs 8.12 to 8.19 of the Commonhold Report explain
in detail the reasons for providing for a new form of corporate body for the purposes
of commonholds.
In order that it may enter into any appropriate preliminary contracts in anticipation
of the inception of the commonhold (see clause 30(4)), the commonhold association
comes into existence as soon as the commonhold declaration is registered (see clause
12(10), and see further clauses 30 and 32 et seq, dealing with its powers and
functions before and after the inception of the commonhold.)
Subsection (2) provides that the members of the commonhold association are (subject
to a minor qualification in clause 32(3) concerning former unit owners who have not
yet been replaced in the register of members) to be the unit owners, and that nobody
who is not a unit owner may be a member.
This implements a central
recommendation of the Commonhold Report (see paragraph 8.1) designed to ensure
that commonholds are run by and for the owners of its units, and to eliminate the
concept of the third-party ground landlord.
Under subsection (4), the Lord Chancellor would lay down the "commonhold
constitution rules" governing the constitution and procedure of commonhold
associations (see paragraph 8.19 of and Appendix C to the Commonhold Report).
Paragraph 7 of Schedule 1 indicates matters which may be dealt with in the
constitution rules. These rules could not be altered by the promoter or unit owners
of a commonhold.
Clause 4
This clause establishes various rights and obligations which are inherent to the
commonhold system, and attach automatically to ownership of a commonhold unit.
Subsection (1) introduces "the commonhold regulations" which lay down the detailed
rights and obligations of unit owners (as well as tenants and other occupiers
(subsection (2))) in relation to their use and enjoyment of their units and the common
parts. These are dealt with more fully in clauses 6 to 8.
Subsection (3) provides for each unit to carry a specified number of votes in the
conduct of the affairs of the commonhold association as laid down in the commonhold
declaration.
Subsections (4) and (5) explain that the commonhold association’s expenditure is to be
funded by way of service charges levied in accordance with the service charge
contribution specified for each unit in the commonhold declaration.
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coverable (subject to the provisions of this Part) in respect of each
unit in respect of which in accordance with the commonhold
declaration a contribution towards those expenses is payable.
(5) The amount of any such contribution is determined by
reference to a fraction fixed in accordance with section 15(1) below
by reference to the commonhold declaration; and in this Part—
(a) any such contribution is referred to as a service charge contribution;
(b) a unit in respect of which such a contribution is payable is
referred to as one which carries a service charge contribution;
and
(c) the fraction fixed in accordance with section 15(1) in the case
of any such unit is referred to as the unit’s service charge
fraction.
(6) Subject to the provisions of Chapter II below regulating the
winding up of a commonhold, on the commencement of the winding
up of any commonhold—
(a) the fee simple of all land which immediately before the
commencement is comprised in any unit vests in the commonhold association; and
(b) each person who immediately before the commencement was
the owner of any unit becomes instead entitled to the share
attributable to that unit in any assets available for distribution on the winding up.
(7) Subject to subsection (8) below, the amount of the share attributable to any unit in any assets available for distribution on winding
up is determined by reference to a fraction fixed in accordance with
section 15(3) below by reference to the commonhold declaration; and
in this Part—
(a) any such share is referred to, in relation to a unit, as the unit’s
commonhold share; and
(b) the fraction fixed in accordance with section 15(3) in the case
of any unit is referred to as the unit’s capital value fraction.
(8) Where in accordance with the provisions of this Part regulating
the winding up of a commonhold any of the assets fall to be
distributed in proportion to service charge contributions, the commonhold share of any unit which carried a service charge contribution
includes an element determined by reference to the unit’s service
charge fraction.
Freehold
ownership under
the commonhold
system.

5.—(1) The owner of a unit—
(a) cannot transfer the fee simple of part only of the land
comprised in the unit, except as provided by this Part; and
(b) cannot mortgage part only of the land so comprised (whether
by demise or deed or in any other manner).
(2) A commonhold association cannot mortgage the whole or any
part of the land comprised in any common parts (whether by demise
or deed or in any other manner) or otherwise grant any estate, interest
or right in, over or in relation to any such land by way of security for
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Clause 30
This clause sets out the restricted functions of a commonhold association during the
period between registration of the commonhold declaration and the inception of the
commonhold (or, if the promoter revokes the commonhold declaration under clause 21,
the dissolution of the association). Subsection (4) enables the association to do
anything reasonably necessary for the later exercise of its functions after the
inception date.
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Responsibility of
current
promoter in
respect of preinception
contracts, etc.

31.-—(1) Where a commonhold association incurs any liability—
(a) in respect of any agreed payment which falls due during any
pre-inception period, other than a payment in respect of any
goods or services supplied to the association after the end of
that period;
(b) in respect of any agreed payment which falls due after the end
of any such period in respect of any goods or services
supplied or other thing done before the end of that period; or
(c) arising by virtue of any default occurring during any such
period;
the current promoter shall also be subject to the liability.

(2)
S
bef^ore or after the end of the pre-inception period.
(3) Where—
(a) any such period ends with the dissolution of the association
under section 21 above; and
(b) if it had not been dissolved it would have incurred any
liability of a description within subsection (l)(b) or (c) above;
the current promoter shall be subject to the liability which the
association would have incurred if it had not been dissolved.
(4) Where both the association and the current promoter are by
virtue of this section subject to the same liability, their liability is
joint and several; but the current promoter shall indemnify the
association in respect of any such liability.
(5) For the purposes of this section—
“agreed payment” means a payment under any contract or other
obligation;
“the current promoter” means the person or persons who
constituted the promoter—
(a) in the case of any liability in respect of an agreed
payment, at the time when the contract or other obligation
in question was entered into or undertaken; and
(b) in the case of any liability arising by virtue of any
default, at the time when the default occurred; and
“default” includes any breach of contract or other obligation, and
any other act, omission or other event which gives rise, or is
capable if damage ensues of giving rise, to legal rights and
liabilities.
Operation of a commonhold: general provisions
Post-inception
constitution and
proceedings of
commonhold
associations.

32.—(1) Every commonhold association shall keep a register (to be
known as the commonhold register) in which there shall be entered
the names of the persons who are for the time being the unit owners.
(2) Where a person for the time being registered in the commonhold
register as the owner of a unit ceases to be the owner, it shall be the
duty of the commonhold association—
(a) on the joint request of the person so registered and any person
claiming to be the owner under any disposition made by the
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Clause 31
This clause provides that the promoter is generally to be jointly and severally liable
with the commonhold association for pr^-inception liabilities incurred in the exercise
of its functions under clause 30 {subsections (1) and (4)). Paragraphs (a) to (c) of
subsection (1) define the precise liabilities as, principally, those in respect of
payments for goods or services supplied during any pre-inception period or in respect
of defaults occurring during that period. This provision is especially important
because of the promoter’s power to revoke the commonhold declaration.
Subsection (3) provides for the promoter to be subject to the liability of the
commonhold association if the association is dissolved by the revocation of the
commonhold declaration. Under subsection (4) the promoter must indemnify the
association in respect of pre-inception liabilities.

Clause 32
This clause provides for the commonhold association to keep a register of members,
and deals with various incidents of membership.
Subsection (3) provides, in effect, that an outgoing member (ie, a unit owner who has
disposed of his unit) remains the member for the unit until the incoming member has
been included in the register (and see also clause 35). This provision, included in
accordance with paragraphs 5.22 and 9.18 of the Commonhold Report, is designed to
ensure that the commonhold association is promptly notified of changes of unit owner.

101

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Property
person so registered (including a person claiming to be a
successor in title of the original transferee under any such
disposition); or
(b) on being satisfied on such other evidence as it may reasonably
require that some person other than the person so registered
is the owner;
to enter in the commonhold register the name of the person appearing
to it to be the new owner in place of the name of the person so
registered.
(3) Section 3(2) above (which provides that a commonhold
association consists of the owners of all units or prospective units and
excludes anyone who is not such an owner from membership of the
association) is subject to the following qualifications—
(a) a person for the time being registered in the commonhold
register as the owner of a unit is a member of the association, even if he is not the owner; and
(b) a person who is the owner of a unit is not a member of the
association so long as any other person is registered as the
owner of the unit in the commonhold register.
(4) Subject to any provision made by commonhold constitution
rules—
(a) the votes allocated to a unit are exercisable by the person who
is for the time being a member of the commonhold
association in respect of the unit; and
(b) references in this Part to a member’s votes are references to
the votes exercisable by him.
(5) For the purposes of this Part, a person is a member of a commonhold association in respect of a unit if—
(a) he is registered in the commonhold register as the owner of the
unit; or
(b) where no person is so registered, he is the owner of the unit.
(6) The votes allocated to a unit can only be cast together.
(7) In the case of a phased development—
(a) the votes allocated to a unit as defined by the commonhold
declaration are not exercisable while it is a prospective unit
only; but
(b) at any time when the promoter is a member of the commonhold association solely by virtue of being the owner of one or
more prospective units, the promoter shall have a single vote
in relation to any proceedings of the association.
(8) Where any provision of this Part requires “qualified unanimity”
for the taking of any action by a commonhold association, that means
that the association cannot take the action unless—
(a) at least eighty per cent, of the votes exercisable by all members
of the association are cast in favour of taking it; and
(b) where the votes exercisable by any one or more members are
not cast in favour of taking it, an order of the court is
obtained discounting those votes.
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Subsection (7)(b) ensures that, in the case of a phased development, a promoter who
has sold all the units in completed phases retains a vote in the affairs of the
commonhold association until the commonhold is fully operative.
Subsection (8) introduces the concept of "qualified unanimity", an important aspect of
the democratic running of the commonhold. Various major decisions which may fall to
be taken from time to time must be supported by at least 80% of the votes
exercisable by all members of the association (see, eg, paragraph 13.3 of the
Commonhold Report). If any such decision is not unanimously supported by the
members, but is supported by at least 80% of the votes exercisable by them, then any
supporter of the proposal may apply to the court (in accordance with paragraph 5 of
Schedule 1) to discount the votes of the non-supporters. As in the case of an order
dispensing with any consent required to the establishment of a commonhold (see
clause 18) the court can ensure that any person whose opposition is overridden in this
way is compensated (see paragraph 5(5) of Schedule 1).
Subsection (9) introduces Schedule 1 which deals with a variety of matters connected
with the onstitution and proceedings of commonhold associations.
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(9) Schedule 1 to this Act shall have effect for regulating—
(a) certain matters relating to the constitution and proceedings of
commonhold associations; and
(b) the procedure for obtaining any order of the court necessary
for the purposes of subsection (8)(b) above;
and the provision that may be made by commonhold constitution rules
with respect to any matter is subject to any provision made with
respect to that matter by that Schedule.
Class 1 resolutions.

33.
—(1) This sec
provisions of this Part which require a class 1 resolution for the
taking of any action by a commonhold association.
(2) For the purposes of any such provision—
“class 1 resolution” means, in relation to a commonhold association, a resolution at a general meeting of the association in
relation to which registered mortgagees are accorded negative
voting rights in accordance with commonhold constitution
rules; and
“negative voting right” means a right to cast the votes allocated to
a unit against the resolution.
(3) Where in accordance with commonhold constitution rules any
registered mortgagee exercises any negative voting right in relation to
a class 1 resolution, his vote supersedes any votes in favour of the
resolution cast by any person who is for the time being a member in
respect of the unit.
(4) Every commonhold association shall
mortgagees in which there shall be entered—

keep

a

register

of

(a) the name of every person entitled to any mortgage of the fee
simple of any unit who has given the association notice of
the mortgage and the unit affected by it; and
(b) particulars of the unit affected.
(5) It shall be the duty of a commonhold association, on being
satisfied on such evidence as it may reasonably require that a
mortgage to which any such notice relates is no longer subsisting to
remove any entry relating to it from the register.
(6) In this Part “registered mortgagee” means, in relation to a
commonhold association, any person for the time being entered in the
register kept by the association under this section as being a person
entitled to a mortgage of a unit.
Post-inception
functions of
commonhold
association:
general
provisions.

34.
—(1) Without
imposed on commonhold associations by or under any other provision
of this Part, it is the general duty of such an association to manage
the commonhold.
(2) That duty requires such an association in particular—
(a) to manage any common parts and common services;
(b) to enforce—
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Clause 33
Certain decisions are designated as matters in respect of which action can only be
taken by passing a "class I resolution". This concept is explained in paragraphs 11.14
to 11.17 of the Commonhold Report. The matters in question are ones, such as the
sale of commonhold land, or the variation in other respects, of the commonhold,
which may have an important effect on the interests of any mortgagees of the fee
simple of the units. Accordingly, in relation to any matter designated as requiring a
class 1 resolution, this clause provides that any such mortgagee is entitled to override
the vote of "his" unit owner, and cast the unit’s votes against the resolution.
Subsection (4) requires the commonhold association to maintain a register of such
mortgagees.

Clause 34
This clause sets out the general functions of the commonhold association on and after
the commonhold inception date (see clauses 9(1) and (2) and 10(7)). Subsection (2)
describes in general terms the principal duties of the association in the management
of the commonhold, ie to manage the common parts and services, enforce the
commonhold rights and obligations, and properly manage the financial affairs of the
commonhold. Schedule 2, which is introduced by subsection (4) gives further detail of
these and other functions of the association arising under the Bill.
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(i) any rights conferred on the association by any
provision made by or under this Part;
(ii) any relevant obligations of unit owners (within the
meaning of section 8 above) which the association is
entitled under that section to enforce; and
(iii) any obligations of members under commonhold
constitution rules; and
(c) to manage the financial affairs of the association in the best
interest of the members.
(3) In subsection (2)(a) above “common services” means any
services or facilities which the commonhold association is under an
obligation in accordance with the commonhold regulations to provide
for—
(a) any unit owner or unit owners; and
(b) any other person or persons entitled in accordance with section
8 above to enforce the obligation.
(4) Schedule 2 to this Act shall have effect for making further
provision with respect to the management by a commonhold
association of any common parts and with respect to the other matters
there mentioned.
(5) Without prejudice to section 8 above or to any rights expressly
conferred by or under any other provision of this Part on any other
person—
(a) any member of a commonhold association is entitled to enforce
any duties or obligations of the association under section 32
or 33 above. Schedule I below or commonhold constitution
rules; and
(b) any unit owner and any tenant under a long lease of a unit is
entitled to enforce any duties or obligations of the commonhold association under any other provision made by or under
this Part (other than any obligation imposed on the
association by the commonhold regulations).
Liability of
member on
transfer of
ownership for
breach or
obligations
under commonhold regulations.

35.—(1) This section applies where there is any period immediately
following the time when a person (“the former owner”) ceases to be
the owner of a unit during which he is a member of the commonhold
association in respect of the unit.
(2) The former owner shall be liable to any person entitled to
enforce the obligation in respect of any breach occurring before the
end of that period of any obligation imposed by commonhold
regulations on the person who at the time of the breach is the owner
of the unit formerly owned by him (“the current owner”).
(3) Any liability under this section of the former owner of a unit
shall be joint and several with that of the current owner of the unit.

Service charge
contributions.

Finance
36.—(1) It shall be the duty of every commonhold association to
levy a service charge in respect of each accounting period of the
association.

106

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES

Clause 35
In accordance with paragraph 5.22 of the Report, this clause provides that a unit
owner who has sold his unit continues to be liable, together with the new unit owner,
for breaches of the commonhold obligations occurring before the new unit owner is
registered as the member of the commonhold association (see also clause 32(3)).

Clause 36
This clause requires the commonhold association to levy proper service charges to
meet its estimated expenditure and finance its reserve fund(s) (see paragraphs of 9.1
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(2) The amount of any such charge shall be such as appears to the
association to be sufficient (but not significantly more than sufficient)
for the authorised purposes after taking into account (to any extent it
considers appropriate) any available funds other than receipts from
that charge.
(3) The authorised purposes are—
(a) meeting the expenses or estimated expenses incurred or to be
incurred by the association during the accounting period in
question—
(i) in carrying out its functions in relation to the commonhold during that period; or
(ii) in meeting any liabilities incurred or to be incurred
for or in connection with carrying out its functions in
relation to the commonhold during that period or
previously; and
(b) carrying to any reserve fund maintained by the association in
accordance with the commonhold regulations such amount (if
any) as it appears to the association to be appropriate to carry
to the fund in that period in order to maintain it at the level
required by section 38 below.
(4) Where there is any pre-inception period in the case of a commonhold association a qualifying pre-inception liability incurred by
the association is to be regarded for the purposes of subsection
(3)(a)(ii) above as incurred for or in connection with carrying out its
functions in relation to the commonhold if it is a liability in respect
of goods or services supplied to the association after the end of that
period.
(5) For the purposes of subsection (4) above “a qualifying preinception liability” means any liability in respect of a payment under
any contract or other obligation which fell due during the preinception period.
(6) References in this section, in relation to any accounting period,
to available funds are references to sums which—
(a) the commonhold association concerned already holds (whether
or not in any such reserve fund) or will or may receive
during that accounting period; and
(a) it is or will be within its power to apply for the authorised
purposes (or either of them).
(7) A commonhold association may at any time levy an additional
service charge if it appears to the association that the receipts from
the last charge levied under subsection (1) above in respect of any
accounting period, taken together with any available funds other than
receipts from that charge, are likely to be insufficient for the
authorised purposes.
(8) Subject to section 37 below, the amount of any service charge
contribution payable in respect of a unit by reference to any service
charge levied by the commonhold association shall be determined by
multiplying the total amount of the charge by the unit’s service charge
fraction.
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to 9.13 of the Commonhold Report). Under subsection (7), the association may levy
an additional service charge if it needs to.
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Adjustment of
service charge
contributions b
the court.

37.—(1) Any person who is or may become liable under section 39
below to make any payment in respect of a service charge contribution which is or may become payable in respect of any unit may
make an application to the appropriate court for an order under this
section.
(2) Such an order—
(a) may require any costs of the commonhold association to which
this section applies to be left out of account in determining
the amount of any service charge contribution in respect of
the unit; and
(b) where the amount of any such contribution has already been
determined, may require such adjustments of that amount
and of the amounts of any service charge contributions
payable in respect of other units as may be specified in the
order.
(3) This section applies to costs of the commonhold association
incurred or to be incurred—
(a) in satisfying any judgment or order made in any proceedings;
or
(b) otherwise in connection with any proceedings.
(4) An adjustment required by virtue of subsection (2)(b) above
may require the amount of a service charge contribution to be
reduced to nil.
(5) On any application under this section the court may make such
an order of a description within subsection (2) above as it considers
fair and reasonable in the circumstances.
(6) In subsection (1) above “the appropriate court” means—
(a) if the application is made before the conclusion of the proceedings referred to in subsection (3) above, the court before
which the proceedings are taking place; and
(b) if the application is made
concluded, a county court.

Level and
application of
reserve funds.

after

those

proceedings are

38.—(1) Every reserve fund a commonhold association is required
by the commonhold regulations to establish and maintain shall be
maintained by the association at a level the association reasonably
considers to be adequate for the purpose or purposes for which the
fund is required.
(2) Expenses incurred by a commonhold association for any purpose
for which a reserve fund is maintained by the association in
accordance with the regulations shall be met, so far as possible, from
the fund.
(3) No payments other than payments permitted by subsection (2)
above may be made out of such a fund.
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Clause 37
In accordance with paragraph 9.7 of the Commonhold Report, this clause is designed
to enable a unit owner (or other person liable, under clause 39, to pay the service
charge) who has successfully sued the commonhold association to apply to the court
to have his service charge contribution adjusted so as to save him from being forced
to contribute to the association’s costs in meeting his own claim.

Clause 38
This clause makes further important provision as to the maintenance and application
of the reserve fund or funds required to be established and maintained under the
commonhold regulations (see paragraphs 9.8 to 9.13 of the Commonhold Report, and
clause 6 above). Subsection (3) provides that a reserve fund may only be used for
the specified purposes for which it is established and maintained in accordance with
the commonhold regulations.
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Recovery of
service charge
contributions:
general.

39.—(1) A service charge contribution in resoect of any unit is
recoverable, subject to this section, from any of the persons
mentioned in subsection (2) below.
(2) Those persons are—
(a) any person who at the time when the relevant service charge is
levied is the owner of the unit;
(b) any person who at that time, though not the owner of the unit,
is a member of the commonhold association in respect of the
unit; and
(c) any person who at that time is the tenant under a long lease of
the unit.
(3) Nothing is payable in respect of any service charge contribution
from any person from whom such a contribution is recoverable under
this section unless and until he is given a proper demand for payment
of any amount the commonhold association requires him to pay in
respect of it.
(4) A demand is a proper demand for the purposes of subsection (3)
above if it contains the following information—
(a) the name and address of the commonhold association; and
(b) if that address is not the address at which payment is to be
made, the address at which payment is to be made.
(5) Such a demand may relate to the whole or any part of the
amount of the service charge contribution; and where such a demand
is given to any person from whom under this section the contribution
is recoverable the amount demanded must be paid within the period
of fourteen days beginning with the date on which the demand is
given.
(6) Where any amount payable by virtue of any
arrear for more than one month, so much of it as
remains unpaid shall carry the prescribed interest
falling after the end of that month and before the
any accrued interest is paid.

such demand is in
for the time being
during any period
whole amount and

This subsection applies in relation to an amount so payable so far
only as interest is not already accruing in respect of it under this
subsection by reference to any earlier demand.
(7) In subsection (6) above “the prescribed interest’’ means interest
at such rate as may from time to time be prescribed by regulations
made by the Lord Chancellor; and such regulations may either specify
the rate or provide that it shall be the rate for the time being
applicable under any enactment specified in the regulations or under
any instrument made under an enactment so specified.
(8) Where any amount is payable by any person under this section
in respect of a service charge contribution, any accrued interest under
subsection (6) above which is attributable to that amount shall also be
payable by that person.
It is immaterial for the purposes of this subsection whether or not
the interest accrued by reference to the demand by virtue of which
the amount in question is payable by the person concerned.
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Clause 39
This clause makes detailed provision as to the recovery of service charges from unit
owners (subsection (2)(a)) and others. In line with the provisions of clauses 32(3) and
35 above, a former unit owner who remains registered as a member of the
commonhold may be required to pay the service charge (subsection (2)(b)). Liability
only arises when a proper demand has been given, showing the name and address of
the commonhold association and (if different) the address for payment (subsections (3)
and (4)).
In accordance with paragraphs 9.19, 10.11 to 10.15 of the Commonhold Report,
subsection (2)(c) provides that tenant under a long lease may be made to pay the
service charge. As the Commonhold Report explains, this provision is made because
the tenant under a long lease will commonly be the substantial beneficiary of the
services provided by the commonhold association. He will also generally have the
substantial capital interest in the unit.
Subsection (6) provides for arrears of service charge to carry interest after a month
(see paragraph 9.22 of the Commonhold Report).
The tenant under a long lease who is called on to pay the commonhold association’s
service charges direct to the association is not, as against the association, to be
entitled to challenge the amount of those service charges under the service charge
provisions of the Landlord and Tenant Acts 1985 and 1987. That is because those
provisions do not apply as between the commonhold association and the unit owner
himself (see clause 41(1)), who is regarded as adequately protected by the democratic
procedures for the running of the commonhold. However, those provisions would
(subject to minor modifications) continue to apply as between the tenant and the unit
owner or other landlord in relation to the whole of any service charges which the
tenant is required to pay to his landlord, including any element which reflects the
commonhold association’s service charges. This means that the tenant might have to
pay to the association more than he could have been made to pay the landlord.
Accordingly, the tenant under a long lease would have the right to an indemnity from
his landlord if he could show that he had been made to pay to the association more
than he would have had to pay the landlord in respect of the association’s service
charges (see clause 42).
If it were decided to ban long leases (see Part IV of this Paper), references here to
tenants under long leases would, of course, be deleted.
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(9) It shall be the duty of every commonhold association to take
such steps as appear to it to be reasonably practicable to recover any
amount payable by any person under this section which is in arrear,
within such period after the time when the amount became overdue
for payment as it considers reasonable to allow in any particular case.
(10) Where any amount is recovered under this section by a commonhold association in respect of a service charge contribution from a
tenant under a long lease, any relevant lease liability of the tenant is
discharged to the extent of the amount recovered.
Recove^ of
arrears irom
tenants under
short leases.

40.—(1) Where—
(a) any amount payable by any person under section 39 above in
respect of a service charge contribution is in arrear; and
(b) the whole or any part of the unit in respect of which the
contribution is payable is subject to a short lease;
the commonhold association may by a notice given to the tenant under
this subsection (a “diversion notice”) require him to make to the
association all required payments which are due from him to the
landlord on the date when the notice is given or subsequently become
so due at any time while the notice is in force.
(2) Such a notice is not effective unless it contains the following
information—
(a) the name and address of the commonhold association; and
(b) if that address is not the address at which payment is to be
made, the address at which payment is to be made.
(3) References in this section, in relation to a lease, to required
payments are references to payments required by the terms of the
lease (whether in respect of rent, services or any other matter).
(4) While a diversion notice relating to required payments under a
short lease is in force the tenant shall make all such payments to the
commonhold association.
(5) Where any amount is recovered under this section by a commonhold association in respect of a service charge contribution
payable in respect of any unit from a tenant under a short lease—
(a) any relevant lease liability of the tenant; and
(b) any liability of any person in respect of any amount payable
by him under section 39 above in respect of any service
charge contribution payable in respect of the unit concerned
or any interest on any such amount;
is discharged to the extent of the amount recovered.
(6) A commonhold association shall give a receipt to any person in
respect of any payment made by him to the association in accordance
with subsection (4) above.
(7) Where a diversion notice relating to required payments under a
short lease has been given by a commonhold association under this
section, the association shall by a notice given to the tenant revoke the
diversion notice as soon as all relevant arrears have been paid.
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Clause 40
This clause makes provision for the commonhold association to be able, in order to
discharge arrears of service charge, to divert to itself any rent and other payments
payable by any tenant under a short tenancy of a commonhold unit. This implements
the recommendation in paragraphs 9.24 and 10.13 of the Commonhold Report.
This procedure is intended merely to divert to the commonhold association what the
tenant under a short tenancy actually owes his landlord. It does not make him
directly liable for the service charges (as is the case with tenants under a long lease
- see clause 39(1) and (2)(c)). There would be no modification of the service charge
legislation in relation to the commonhold association’s use of this "diversion"
procedure for tenants under short tenancies (though there would be minor
modifications to that legislation in its general application within commonholds).
Tenants under short tenancies could not, therefore, be obliged to make payments
direct to the commonhold association which were more than their landlord could claim.
Subsection (2) imposes certain requirements about the contents of the notice to be
served on the tenant. Subsection (5) makes provision to protect the tenant (and any
superior tenants) from any subsequent claim from his own landlord for the amounts
paid to the association.
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(8) The reference in subsection (7) above, in relation to a diversion
notice, to all relevant arrears is a reference to—
(a) all amounts payable by any person under section 39 above in
respect of any service charge contribution payable in respect
of the unit concerned which were on the date when the
diversion notice was given or have since become overdue for
payment; and
(b) any interest on any such amounts.
(9) Regulations made by the Lord Chancellor may prescribe the
form of any notice authorised or required by this section.
Recovery from
tenants:
application of
landlord and
tenant
legislation.

41.—(1) A commonhold association is not to be regarded as being
the landlord for the purposes of any provision of the 1985 or the 1987
Act relating to service charges by virtue of the fact that the
association has any right under section 39 or 40 above to enforce
payment by the tenant under a lease of any unit of any amount
payable in respect of a service charge contribution.

1985 c. 70.

(2) In this Part “the 1985 Act” means the Landlord and Tenant Act
1985.

Recovery from
tenants: supplementary and
consequential
provisions.

42.—(1) The tenant under a lease of a unit is entitled to an
indemnity under this section in any case where any amount recovered
by the commonhold association from the tenant under section 39
above in respect of any service charge contribution exceeds any
relevant lease liability of the tenant.
(2) In any such case the tenant may recover an amount equal to the
amount of the excess from the landlord.
(3) References in sections 39 and 40 above and this section to a
relevant lease liability of any tenant are references—
(a) in relation to a tenant under a long lease from whom any
amount is recovered by a commonhold association under
section 39 above, to the amount (if any) recoverable from
him by the landlord in respect of all required payments
which are due at the beginning of the accounting period to
which the relevant service charge relates or become due
during that period; and
(b) in relation to a tenant under a short lease from whom any
amount is recovered by a commonhold association under
section 40 above, to the amount recoverable from him by the
landlord in respect of all required payments which are due on
the date when the diversion notice in question is given or
become due while it is in force.
(4) In subsection (3) above “required payments” has the same
meaning as in section 40 above; but the amount recoverable from a
tenant by a landlord in respect of such payments is to be determined
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Clause 41

This clause makes it clear that the commonhold association is not a landlord for the
purposes of the service charge provisions of the Landlord and Tenant Acts 1985 and
1987. The provisions for democratic control of the affairs of the commonhold are
considered adequate protection for long-leaseholders (who, in taking the lease, are
free, if they wish, to require a proxy to exercise the unit owner’s votes), as well as
for unit owners (see the notes to clause 39 above). This clause does not, however,
deprive the tenant under a short tenancy of the protection of those provisions as
against the commonhold association because the commonhold association may only
demand from him what he actually owes his landlord (see the notes to clause 40
above).

Clause 42
As explained in the notes to clause 39 above, this clause provides the tenant under a
long lease with the right of indemnity against his landlord if, by virtue of the
provisions of clause 39, that tenant is compelled to pay to the commonhold association
more in respect of its services than he could, in the light of the service charge
provisions of the 1985 and 1987 Acts, have been made to pay to his landlord.

Subsection (10) introduces Schedule 3, which would make minor modifications to the
service charge provisions of the 1985 and 1987 Acts in relation to leases of
commonhold units.
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for the purposes of paragraph (a) or (b) of that subsection subject to
any limit applicable under section 19 or 20 of the 1985 Act.
(5) Sections 47(2) and 48(2) of the 1987 Act (certain amounts to be
treated as not due from tenant to landlord in case of failure of
landlord to supply his address, etc., in demand for rent, etc.) shall be
disregarded in determining for the purposes of subsection (3)(a) above
the amount of any required payment under a lease and the time when
it becomes due.
(6) References in sections 39 and 40 above and this section to an
amount recovered by a commonhold association in respect of a service
charge contribution include any amount so recovered as interest on
such a contribution.
(7) For the purposes of sections 39(10) and 40(5) and subsections
(1) and (3) above, an amount recovered by a commonhold association
from any tenant under either of those sections shall be treated as
recovered also under the appropriate section from any qualifying
landlord who bears the whole or any part of the cost of payment of
that amount, to the extent that he bears that cost.
(8) For the purposes of subsection (7) above—
(a) a landlord is a qualifying landlord if—
(i) he is the landlord or a superior landlord in relation to
the tenant concerned; and
(ii) he is so by virtue of being a tenant under a lease of
the unit concerned;
(b) “the appropriate section” means—
(i) in relation to a landlord who is a tenant under a long
lease, section 39; and
(ii) in relation to a landlord who is a tenant under a
short lease, section 40; and
(c) a landlord is to be regarded as bearing the cost of payment of
an amount recovered from a tenant (“the original tenant”) in
the following circumstances only, that is to say, if and to the
extent that either—
(i) any liability towards him of a tenant of his (including
the original tenant) is discharged under either of those
sections; or
(ii) he makes any payment to a tenant of his (including
the original tenant) under this section;
by reference (directly or indirectly) to the recovery of that
amount from the original tenant.
(9) In section 39 above and this section “the relevant service
charge” means, in relation to a service charge contribution, the service
charge by reference to which the contribution is payable.
(10) Schedule 3 to this Act (which makes certain modifications of
the 1985 and 1987 Acts which are consequential on the provisions of
this Part) shall have effect.
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Charge on unit
in respect of
arrears.

43.—(1) A unit which carries a service charge contribution shall be
subject to a charge for securing the payment of any arrears of service
charge contribution from time to time arising.
(2) The charge shall take effect as if it had been created, on the
date of first registration as proprietor of the unit of any person
entitled to be so registered by virtue of an individual unit transfer, by
a deed executed by that person and expressed to be by way of legal
mortgage.
(3) In the case of every such unit, the registrar shall enter notice of
the charge on the register at the same time as he makes the first
registration mentioned in subsection (2) above; and commonhold
registration rules may prescribe the manner in which this is to be
done.
(4) The charge has priority over all other mortgages of the land
comprised in the unit to secure money, whenever created (including
such mortgages which are already subsisting at the date on which the
charge is treated under subsection (2) above as having been created).
(5) A charge under this section is a land charge for the purposes of
section 59 of the Land Registration Act notwithstanding subsection (5)
of that section (exclusion of puisne mortgages), and (subject to
subsection (6) below) subsection (2) of that section applies accordingly
with respect to its protection and realisation.
(6) In relation to such a charge—
(a) the reference in subsection (2) of that section to a notice,
caution or other prescribed entry shall be read as a reference
to the notice required by subsection (3) above; and
(b) the proviso to that subsection shall apply in relation to the
realisation of the charge in relation to any arrears of service
charge contribution in respect of the unit concerned from
time to time arising.
(7) Accordingly the charge when registered under that Act in
pursuance of that proviso shall be regarded as a charge for securing
only the arrears due at the time of registration, and the satisfaction of
the registered charge so far as relates to those arrears shall not be
regarded as discharging the charge so far as relates to any arrears that
may subsequently arise.
(8) Notwithstanding section 34 of that Act (powers of proprietor of
charge) no order for foreclosure may be made in favour of the
commonhold association as proprietor of a charge under this section
which has been registered under that Act.

1986 c. 53.

Application of
receipts.

(9) Any charge under this section shall be disregarded for the
purpose of determining whether the land comprised in the unit
concerned is subject to a prior mortgage for the purposes of section
ll(2)(d) or (4)(d) of the Building Societies Act 1986 (class 1 and class
2 advances).
44.—(1) A commonhold association shall distribute amongst the
unit owners all capital receipts of the association arising from any
disposition of land.
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Clause 43
In accordance with paragraphs 9.27 to 9.30 of the Commonhold Report, this clause
gives the commonhold association a charge against each unit for arrears of service
charges. Those paragraphs of the Report refer to a "lien", but the word "charge" is
considered more appropriate simply as a question of drafting.
The aim of the charge is to give the commonhold association security for its service
charge arrears comparable to that which w'ould commonly be available to the landlord
under a long lease. The landlord under a long lease would usually in effect have
absolute security over the leased premises by virtue of the ultimate right to forfeit
the lease for non-payment. That right, which generally applies to leases, necessarily
takes precedence over any mortgage because it affects the very existence of the
lease, and accordingly subsection
of this clause gives absolute priority to the
commonhold association’s charge.
The commonhold association would have the same rights as an ordinary mortgagee,
except that subsection (8) prevents it from foreclosing because a commonhold
association may not own land other than the common parts of its own commonhold
(see clause 29(3)(b)).

Clause 44
This clause makes provision as to how a commonhold association should deal with its
receipts. Such provision is considered necessary because of the disputes which may
otherwise arise about whether and how any receipts should be distributed or applied
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(2) A commonhold association shall distribute amongst the unit
owners all other capital receipts of the association in so far as they are
not reasonably required by the association for any purposes within the
service charge levy power.
(3) A commonhold association may distribute amongst the unit
owners any receipts of the association other than capital receipts in so
far as they are not reasonably required by the association for any such
purposes.
(4) Any receipts of such an association which are not required to be
distributed under any of the preceding provisions of this section shall
be applied by the association as if they were sums received in
payment of service charge contributions.
(5) The share of each unit owner in any amount distributed under
this section shall be determined by multiplying the total amount to be
distributed—
(a) in a case within subsection (1) or (2) above, by the unit’s
capital value fraction; and
(b) in a case within subsection (3) above, by the unit’s service
charge fraction.
(6) References in this section, in relation to any receipts, to
purposes within the service charge levy power are references to
purposes which would be authorised purposes within the meaning of
section 36 above in relation to the accounting period of the association
current at the time of their receipt or in relation to any subsequent
accounting period.

Duty of commonhold
^ociation to
insure commonhold against
certain risks and
reinstate where
insurance
required.

Insurance and reinstatement of commonhold property
45.—(1) It shall be the duty of every commonhold association to
insure all land within the commonhold for which insurance is
available without negotiation of special terms.
(2)
The
cover in the case of any commonhold which meets such of the requirements of regulations made under section 48 below as apply in
relation to the commonhold.
The cover required by this subsection in the case of any commonhold is referred to below in this section as the requisite cover for the
commonhold.
(3) It shall be the duty of every commonhold association—
(a) to reinstate any property within the commonhold affected by
any loss or damage caused by any risk included in the
requisite cover for the commonhold; and
(b) to indemnify any person who suffers any consequential loss
arising from such loss or damage in any case where the
consequential loss in question is included in that cover.
(4) The duty of a commonhold association to reinstate property
affected by such loss or damage applies to the exclusion of any
repairing obligation to which any person other than the association
would otherwise be subject under the commonhold regulations.
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to meet current expenditure. This might be a particular problem in the case of a
commonhold in which the capital value fraction for any unit(s) differed from the
service charge fraction: for example, in the absence of express provision, unit owners
with higher service charge fractions than capital value fractions might seek to apply
the proceeds of the sale of land to the service charge expenditure, while those with
higher capital value fractions than service charge fractions might, not unreasonably,
argue that such proceeds should be distributed as capital assets.
Any capital receipts which may arise from the sale of any of land must be distributed
(subsection (1)). Other capital receipts (eg, from the sale of property other than
land) must be distributed if not reasonably required to meet expenditure (subsection
(2)). Receipts not required to be distributed are to be treated as sums received in
payment of service charge contributions and are applied or distributed according the
service charge fractions (subsections (4) and (5)(b)^ and see clauses 4(5) and 15(1)).
Capital receipts which are required to be distributed must be credited to unit owners
according to the capital value fractions (subsection (5)(a)^ and see clauses 4(7) and
15(3)).

Clause 45
This clause requires the commonhold association to insure the land (both the common
parts and the units) in the commonhold. It also makes related provision for the
commonhold association to reinstate property damage which it is required to insure.
The provision that the commonhold association is to insure all the commonhold
buildings is of central importance to ensure the continuing viability of the
commonhold association (see paragraphs 8.35 to 8.40 of the Commonhold Report). In
addition, there is scope for the commonhold association’s policy to cover consequential
loss suffered by unit owners as a consequence of property damage which it is required
to insure (see paragraphs 8.38 and 8.39 of the Commonhold Report).
Subsections (1) and (2) impose the basic duty to insure, in accordance with regulations
to be made under clause 48. It should be noted that subsection (I), by referring to
insurance which is available without the negotiation of special terms, avoids imposing
on commonhold associations a duty to obtain insurance which would not normally be
available in the market.
Subsection (3)(a) imposes on the commonhold association the duty to reinstate
property where damage is caused by a risk for which it is required to insure.
Subsection (3)(b) provides for the commonhold association to indemnify the unit owner
(or other relevant person interested in a unit) for consequential loss which is in fact
covered by its policy.
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(5) Subject to subsection (6) below, to the extent (if any) that any
loss of or damage to property within a commonhold or any consequential loss—
(a) is included in the requisite cover for the commonhold; and
(b) is in fact covered by a payment received by the commonhold
association under any policy of insurance effected by the
association in pursuance of this section;
any right to compensation in respect of that loss or damage that would
apart from this subsection be exercisable by any beneficiary of the
insurance against any other beneficiary of the insurance shall be
extinguished.
(6) Subsection (5) above does not apply to any right to enforce any
indemnity obligation under the commonhold regulations.
(7) References in this section, in relation to any commonhold, to a
risk included in the requisite cover for the commonhold are references
to any event or description of event on the happening of which,
under the terms of that cover, sums insured are to become payable.
(8) For the purposes of this section—
(a) “reinstate” includes rebuild, renew, replace, repair or
otherwise make good;
(b) loss or damage is included in the requisite cover for a commonhold if—
(i) it is caused by any risk so included; and
(ii) it is not excluded from that cover by any exception
or limitation permitted under the terms of that cover; and
(c) the following are to be regarded as beneficiaries of the
insurance in relation to any such loss or damage as is
mentioned in subsection (5) above—
(i) the commonhold association;
(ii) the owner of any unit;
(iii) any other person who has any estate or interest in
the whole or any part of any unit; and
(iv) any other person who in accordance with the terms
of the policy is entitled to the benefit of the policy so far
as relates to loss or damage of the kind in question.
Duty of commonhold
association to
insure against
third party
liabilities.

46.—(1) It shall be the duty of every commonhold association to
insure against any liability the association may incur in respect of—
(a) injury to any person;
(b) loss of or damage to any property; or
(c) any consequential loss arising from any such injury, loss or
damage.
(2) The insurance required by subsection (1) above must provide
cover which meets such of the requirements of regulations made
under section 48 below as apply in relation to the commonhold
concerned.
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Subsection (4) provides that the commonhold association’s duty to reinstate property
under this clause overrides any duty of anybody else (eg, the unit owner by virtue of
his repair obligations) which would otherwise apply. This is because the insurance is
required for the benefit of the unit owners (and other beneficiaries of the insurance
defined in subsection (8)(c))^ as well as the association.
Subsection (5) contains provisions designed to ensure that the unit owners and others
who are intended to have the benefit of the commonhold association’s insurance cover
cannot be deprived of that benefit by being sued by the association, a fellow unit
owner or any other beneficiary of that cover. This means that the insurance company
cannot sue a negligent unit owner (or other beneficiary) in the name of another unit
owner (or other beneficiary) to recover the amount of an insurance payment made
under the commonhold association’s insurance policy.

Clause 46
In accordance with the recommendation in paragraph 8.41 of the Commonhold Report,
this clause requires the commonhold association to maintain insurance in respect of its
liabilities to third parties. Again, this requirement is essential to ensure the
continuing viability of the commonhold which might otherwise be threatened as a
consequence of, for example, a substantial claim for injuries suffered by a visitor to
the common parts which the unit owners were unable to meet.
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Insurance;
supplementary
provisions.

47.
effected with an approved insurer.

—

(2) It shall be the duty of a commonhold association, on the
happening of any event which appears to it to entitle it to receive any
payment under any policy of insurance effected by it in pursuance of
either of those sections, to take all steps which appear to it to be
reasonably practicable for securing payment of the sum due under the
policy.
(3) A commonhold association may effect such insurance in
addition to that required by either of those sections as it thinks fit.
(4) Where any such additional insurance is effected wholly or partly
on behalf of persons other than the commonhold association, the
receipt of the association shall be a sufficient discharge in respect of
any payment which under the terms of the policy is to be made to the
association.
1774 c. 78.

(5) Section 83 of the Fires Prevention (Metropolis) Act 1774 (which
requires insurers, at the request of anyone interested or on suspicion
of fraud, to lay out insurance moneys in reinstating houses and
buildings burnt) shall not apply in relation to any house or building
within a commonhold.

Insurance
regulations.

48.
—
Chancellor and the Secretary of State acting jointly (referred to below
in this section as insurance regulations) may make provision for
determining the cover to be provided by—
(a) the insurance required by subsection (1) of section 45 above
(referred to below in this section as the required property
insurance); and
(b) the insurance required by subsection (1) of section 46 above
(referred to below in this section as the required liability
insurance).
(2) The provision—
(a) may specify the descriptions of—
(i) loss of or damage to insurable property, or to
insurable property of any description specified in the
regulations; and
(ii) consequential loss arising from any such loss of or
damage to such property;
which are to be covered by the required property insurance;
(b) may impose requirements with respect to the amount of any
sum to be insured in respect of—
(i) loss or damage of any description or descriptions
which by virtue of any provision made under paragraph
(a)(i) or (ii) above are to be covered by the required
property insurance; or
(ii) injury, loss or damage of any description or descriptions which by virtue of section 46(1 )(a), (b) or (c) above
are to be covered by the required liability insurance;
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Clause 47
This clause makes certain supplementary provisions in relation to the commonhold’s
insurance, the most important of which are that the insurance must taken out with an
"approved insurer" {subsection (1 j), and that the commonhold association is free to
take out additional insurance if it thinks fit {subsection (3)). Regulations under
clause 48(5) would define what constitutes an approved insurer for this purpose. It is
intended that that would include all insurers authorised under the Insurance
Companies Act 1982 to provide this type of insurance together with EC insurers.

Clause 48
This clause provides for the Lord Chancellor and the Secretary of State to make
regulations to lay down some of the detailed requirements with which the commonhold
association’s insurance would have to comply. In particular, such regulations would
identify the descriptions of property loss or damage to be covered {subsection
(2)(a)(i))^ and the associated consequential loss insurance {subsection (2)(a)(ii))\ the
amount for which insurance has to be maintained {subsection (2)(b))\ and the risks to
be covered {subsection (2)(c)). They may also make provision as to any excess,
exceptions and limitations which may be laid down in the policy {subsection (3)).
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(including in particular, so far as relates to any sum to be
insured in respect of loss or damage, requirements with
respect to the costs by reference to which any such sum is to
be determined and the manner in which such costs are to be
calculated and revised from time to time);
(c) may specify, in the case of the required property insurance,
the events or the descriptions of events on the happening of
which sums insured are to become payable; and
(d) may impose such other requirements, prohibitions or
restrictions with respect to the terms of the cover to be
provided by the required property insurance or the required
liability insurance as appear to the Lord Chancellor and the
Secretary of State to be appropriate.
(3) The provision that may be made by virtue of subsection (2)(d)
above includes in particular—
(a) provision for restricting the amount payable in respect of any
sum insured to such part of the sum insured as exceeds a sum
specified in or determined in accordance with the regulations;
and
(b) provision with respect to exceptions from, or limitations on,
the cover to be provided.
(4) Insurance regulations may amend section 45(8)(c) above by
making any addition or deletion among the persons or classes of
persons who by virtue of that paragraph as it has effect for the time
being are to be regarded as beneficiaries of the insurance in relation
to any such loss or damage as is mentioned in subsection (5) of that
section.
(5) Insurance regulations may make provision with respect to the
descriptions of persons who are to be approved insurers for the
purposes of section 47(1) above.
(6) In this section “insurable property” means, in relation to any
commonhold, the land within the commonhold which is required by
subsection (1) of section 45 above to be covered by the required
property insurance.

Restriction on remedies against commonhold property
Restriction on
remedies against
commonhold
property in
respect of
liabilities of
commonhold
association.

49.—(1) Land belonging to a commonhold association shall not be
taken in execution, nor shall any order for the sequestration of any
such land be made.
(2) Subject to subsection (3) below, the assets of any reserve fund
maintained by a commonhold association in accordance with the
commonhold regulations shall not be taken in execution, nor shall any
order for the attachment or sequestration of any such assets be made.
(3) Subsection (2) above does not apply where the purpose of the
execution or of the attachment or sequestration is to enforce payment
of a judgment debt which the association has power under section 38
above to pay out of the reserve fund in question (or any interest
accrued or accruing due on any such debt).
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Clause 49
Because of the crucial importance to the commonhold of common parts, this clause
provides that land of a commonhold association may not be taken in the enforcement
of judgments, or be sequestered {subsection (1), and see also the notes to clause 5(2)
above). The rule preventing enforcement against the association’s land is imposed
because the common parts of a commonhold will generally be fundamental to the
viability of the commonhold, so that its seizure and sale would pose an unreasonable
threat to the property of the individual unit owners.
Subsections (2) and (3) reinforce the inviolable nature of the reserve fund by
providing that they can only be taken in execution (or sequestered) to enforce
payment of a judgment debt which comes with the purposes of the fund.
In addition, subsection (4) prevents the appointment of a receiver or manager of the
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(4) Except as provided by Chapter II below, a person shall not be
appointed—
(a) by the court; or
(b) under any agreement or instrument;
to exercise (whether as receiver or manager or in any other capacity)
any rights or functions of a commonhold association in relation to its
affairs or property or any part of its property.

1979 c. 53.

(5) References in this section to the taking in execution of any land
or other assets of a commonhold association include the making of a
charging order under section 1 of the Charging Orders Act 1979
imposing a charge on any interest of the association in the land or
assets.

Variation of a commonhold
Variation of the
commonhold
declaration by
the commonhold
association.

50.—(1) Subject to the following provisions of this section, on and
after a commonhold’s inception date the commonhold association shall
have power to vary the commonhold declaration.
(2) A commonhold association may not alter any requirements of
the commonhold regulations with respect to any existing reserve fund;
and a variation made by a commonhold association in contravention of
this subsection is void.
(3) The reference in subsection (2) above to an existing reserve
fund is a reference to a reserve fund which apart from the variation
in question the association concerned is required in accordance with
the commonhold regulations to maintain (including a fund required by
virtue of any previous variation under this section).
(4) A variation made by the commonhold association requires
qualified unanimity and can only be made by a class 1 resolution.
(5) Such a variation has no effect unless and until the resolution
approving it is registered under the Land Registration Act.
(6) In the case of a resolution varying a commonhold declaration so
as to include additional land in the commonhold the requirements of
section 12 above as to the land to which a commonhold declaration
relates shall apply in relation to—
(a) an application for registration of the resolution; and
(b) registration of the resolution;
as they apply in relation to an application for registration of such a
declaration and the registration of such a declaration respectively (but
reading references to the land to which the declaration relates as
references to the additional land).
(7) The reference in subsection (6) above to the requirements
section 12 as to the land to which a commonhold declaration relates
a reference to subsections (l)(a) and (5) of that section (which
effect require the land to be registered freehold land not subject
another declaration).

of
is
in
to

(8) The registrar shall not register a resolution varying a commonhold declaration unless he is satisfied that the declaration as varied
meets the requirements of section 13, section 14 (in the case of a
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association’s affairs otherwise than in accordance with the provisions of the Bill itself
(see clause 51 et seq).

Clause 50

This clause gives the members of the commonhold association power to vary the
commonhold from time to time (see Part XIII of the Commonhold Report) by way of
variation of the commonhold declaration. Under this provision it would be possible to
alter the extent of the commonhold (for example, to include new units, or to
incorporate additional common parts, or to exclude units or common parts); to vary
the service charge contributions, votes, or capital value fractions of a unit; or to
alter the commonhold regulations so as to change the rights and obligations of unit
owners.

Subsection (2) preserves the inviolable nature of reserve funds by ruling out
alterations of the requirements of commonhold regulations as to existing reserve
funds.

Subsection (4) provides that any variation of the commonhold declaration would
require qualified unanimity (see paragraph 13.18 of the Commonhold Report, and
clause 32(8) above) and, to protect the interests of mortgagees, could only be made by
a class 1 resolution (see paragraph 11.16 of the Commonhold Report and clause 33
above).
A variation only takes effect when the resolution approving it is duly registered at
the Land Registry {subsection (5)).

Subsections (6) to (12) ensure that the commonhold and commonhold declaration as
varied comply with all the rules which apply to the establishment of a commonhold in
the first place - in particular, rules as to the land which may be included in a
commonhold (see clauses 1 and 9(1)), the structural requirement (see clauses 9(1) and
19), and the extent to which variations of the standard regulations are permitted (see
clauses 16 and 17).

131

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Properly
declaration relating to a phased development which is not fully
operative) and section 16 above.
(9) The registrar shall not register a resolution varying a commonhold declaration so as to alter the extent of the commonhold unless
proof is given to the satisfaction of the registrar that each of the
buildings comprised in the commonhold as it would be defined by the
declaration as varied has the required degree of structural independence.
(10) Subsection (3) of section 19 above shall apply for the purposes
of subsection (9) above as it applies for the purposes of subsection
(l)(b) of that section (but taking references in subsections (3) and (4)
of that section to the relevant land as references to the commonhold).

(11) The registrar may refuse to register a resolution varying a
commonhold declaration if it appears to him that—
(a) any provision of the resolution is void by virtue of subsection
(2)
a
(b) any provision of the declaration as varied is void by virtue of
section 17 above.
(12) In the case of a phased development which is not fully
operative, any land in a completed phase which is not included in the
operative part of the development shall be treated for the purposes of
subsections (9) and (10) above as part of the commonhold.

CHAPTER II
ADMINISTRATION ORDERS AND WINDING UP

Commonhold administration orders
Commonhold
administration
orders.

51.—(1) A commonhold administration order is an order of the
court directing that, during the period for which the order is in force,
the affairs and property of a commonhold association shall be
managed by one or more persons appointed for the purpose by the
court.
(2) Any person so appointed shall be known as a commonhold
administrator.
(3) Subject to section 66(4) below, such an order may only be
made—
(a) on the application of a creditor or creditors of the association;
and
(b) if the requirements of subsection (4) below are met.
(4) Those requirements are that the court—
(a) is satisfied either—
(i) that the association is not carrying out its functions
in relation to the levy of service charges and the recovery
of service charge contributions in such a manner as to
enable it to pay its debts as they fall due; or
(ii) that it has without reasonable excuse failed to pay
any sum due to the creditor or creditors making the application; and
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Clause 51

This clause and clauses 52 to 61 make provision for the appointment by the court of
a commonhold administrator to manage the affairs and property of a commonhold
association where it is not running its financial affairs properly. These provisions are
not referred to in the Commonhold Report. They are modelled on comparable
provisions for the appointment of an administrator in relation to a company under
Part II of the Insolvency Act 1986, with modifications to deal with the special
position of commonhold associations.
The Commonhold Report recommended (paragraph 8.10 and 8.11) that the unit owners
should have the benefit of "restricted liability" in relation to the debts of the
association. This new concept, which comes into play if the commonhold association
is wound up (see the notes to clause 83(3) to (9) below), would mean that each unit
owner would be liable for his specified proportion (ie, the service charge fraction
applicable to his unit) of the association’s liabilities, whatever they may be. The
purpose of this rule is to ensure that the unit owner is not ultimately responsible for
his fellow unit owners’ proper share of the association’s liabilities while, at the same
time, imposing on him (just like any other freeholder) the unlimited responsibility for
his own share. The effect is rather as if each creditor and the unit owner had
separately contracted as regards the unit owner’s share of the liability. As a
corollary to this rule, creditors of the association would not have the right to have
the commonhold association wound up, since that would undermine the rule (see
paragraph 8.11 of the Commonhold Report).
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(b) considers that the making of the order would be likely to
achieve either of the purposes mentioned in subsection (5)
below.
(5) Those purposes are—
(a) securing that the affairs of the association are put on a sound
basis and that satisfactory arrangements are made for the
future management of the association; and
(b) safeguarding the interests of the association’s creditors and
members pending determination by the commonhold administrator whether there is any reasonable prospect of achieving
the purpose mentioned in paragraph (a) above;
and the order shall specify which of those purposes is the one for
which it is made.
(6) Subject to subsection (7) below, on hearing an application for a
commonhold administration order the court may dismiss it, or adjourn
the hearing conditionally or unconditionally, or make an interim order
or any other order that it thinks fit.
(7) Without prejudice to the generality of subsection (6) above, an
interim order under that subsection may restrict the exercise of—
(a) any powers of the association; and
(b) any functions of members or officers or of any management
committee of the association that will be suspended under
subsection (8) below if the commonhold administration order
is made;
(whether by reference to the consent of the court or of a person
qualified to act as an insolvency practitioner in relation to the
association or otherwise).
(8) If on such an application a commonhold administration order is
made all functions under this Part of members or officers or of any
management committee of the association in relation to the management of its affairs or property are suspended while the order is in
force.
(9) The court shall send to the registrar notice of—
(a) an application for a commonhold administration order; and
(b) the dismissal of the application or the making of the order.

Appointment of
commonhold
administrator.

52.—(1) A commonhold administrator shall be appointed either by
the commonhold administration order or by an order under this
section.
(2) If a vacancy occurs by death, resignation or otherwise in the
office of the commonhold administrator, the court may by order fill
the vacancy.
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The concept of restricted liability has certain advantages for creditors of a
commonhold association by comparison with the concept of limited liability: each unit
owner has to bear his proportion of the association’s liabilities without any financial
limit at all. The creditors of the association therefore have the advantage of knowing
that (quite apart from any reserve fund which may be available to meet their claim;
they can only lose out to the extent that any individual unit owner is unable to meet
his particular proportion of the liabilities.
The Government has accepted the concept of restricted liability in general principle
(subject to certain modifications further explained below), and the general rule that
creditors should not have the direct right to have a commonhold association (or, since
the commonhold association must stand or fall with its commonhold, a commonhold)
wound up. However, the Government feels that it would be unsatisfactory if there
were no independent means of any kind to protect the interests of creditors and
others dealing with commonhold associations. Accordingly, a number of changes of
detail to the rules of restricted liability, and various additional provisions, have been
made, of which the provisions for the appointment of a commonhold administrator are
the first. Others will be explained as they arise.
A creditor of a commonhold association (or in special circumstances the Secretary of
State - see clause 66) may apply to the court for the making of a commonhold
administration order, appointing a commonhold administrator to manage the property
and affairs of the association {subsections (1) to (3)). The court may make a
commonhold administration order if (and only if) it is satisfied that the commonhold
association is not conducting its financial affairs properly - in particular, if it is not
levying services charges efficiently, or not paying its debts when they fall due
{subsection (4)(a)). In addition the court must be satisfied that the appointment of an
administrator would be likely to get the association’s affairs put on a sound basis,
with proper arrangements for future management, or that it would be likely at least
to safeguard the interests of creditors while the administrator investigated whether its
affairs could be sorted out properly {subsection (4)(b) and (5)).
While a commonhold administration order is in force, the management functions of the
members, officers and any management committee of the association are suspended
{subsection (8)). The administration order does not cease to have effect simply
because of a temporary vacancy in the office of commonhold administrator.

Clause 52
This clause makes further provision concerning the appointment or replacement of a
commonhold administrator.
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(3) An application for an order under this section may be made—
(a) by any continuing commonhold administrator of the
association; or
(b) where there is no such administrator, by the association or the
officers or by any creditor or creditors of the association.
(4) The court shall send to the registrar notice of the making of any
order under this section.
Functions of
commonhold
administrator.

53.—(1) A commonhold administrator shall exercise in relation to
the management of the affairs and property of the association all
functions that would be exercisable by members or officers or by any
management committee of the association but for the fact that their
functions are suspended under section 51(8) above (his “management
functions”).
(2) A commonhold administration order may make provision with
respect to—
(a) such matters relating to the exercise by the administrator of his
management functions or any other functions conferred or
imposed on him under this Chapter; and
(b) such incidental or ancillary matters (including in particular
provision requiring the association to pay remuneration to the
administrator and meet any costs incurred by him in the
exercise of his management or other functions);
as the court thinks fit.
(3) Subject to section 69 below, the administrator shall exercise his
management functions in accordance with any provision made by the
order under subsection (2) above and—
(a) at any time before proposals have been approved (with or
without modifications) under section 57 below, in accordance
also with any directions given by the court; and
(b) at any time after proposals have been so approved, in
accordance also with those proposals as from time to time
revised, whether by him or by a predecessor of his.
(4) Anything done or omitted by the administrator in exercise of
his management functions shall have effect as if done or omitted by
the person or persons by whom apart from section 51(8) above those
functions would be exercisable.
(5) The administrator may apply to the court for directions in
relation to any particular matter arising in connection with the
exercise of his management or other functions.

Discharge or
variation of
commonhold
administration
order.

54.—(1) A commonhold administrator may at any time apply to the
court for the commonhold administration order to be discharged or
varied (whether by specifying a different purpose to the one specified
in the order or otherwise).
(2) A commonhold administrator shall make an application under
this section if it appears to him that the purpose specified in the order
has been achieved.
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Clause S3
This clause sets out the functions of a commonhold administrator. The administrator
is required under subsection (1) io exercise all the management functions of the
members, officers or management committee of the association which have been
suspended under clause 51(8), subject to any particular provisions which the court may
include in the administration order {subsection (2)) and (pending the approval of
formal proposals for the administration of the commonhold) to any directions of the
court {subsection (3)(a)). Once his proposals have been approved under clause 57, the
administrator must exercise his functions in accordance with those proposals, subject
to any revisions duly made in accordance with clause 58 {subsection (3)(b)).
Subsection (2)(b) enables the court to make provision for the liquidator’s
remuneration.
This clause is broadly similar to various comparable provisions of the Insolvency Act
1986 relating to companies.

Clauses 54
This clause and clauses 55 to 61 make a variety of ancillary provisions in relation a
commonhold administration order, all of them comparable to provisions in the
Insolvency Act 1986.
This clause contains provision for discharging or varying the administration order as
the court thinks fit.
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(3) On hearing an application under this section, the court may by
order discharge or vary the commonhold administration order and
make such consequential provision as it thinks fit, or adjourn the
hearing conditionally or unconditionally, or make an interim order or
any other order it thinks fit.
(4) The court shall send to the registrar notice of the making of an
order under this section discharging a commonhold administration
order.
Notice of
appointment tO
creditors.

55.—(1) Where a commonhold administrator has been appointed, he
shall, within twenty-eight days after his appointment, send notice of
his appointment to all creditors of the commonhold association (so far
as he is aware of their addresses).
(2) Subsection (I) above applies unless the court otherwise directs.
(3) If the administrator without reasonable excuse fails to comply
with this section, he shall be liable ...

Statement of
assets and
liabilities.

56.—(1) Where a commonhold administration order has been made,
the managing members of the association shall, before the end of the
period of twenty-one days immediately following the date of the
order, make and deliver to the commonhold administrator a statement
of the commonhold association’s assets and liabilities as at the latest
practicable date before the making of the statement.
(2) If a statement required by this section is not delivered to the
administrator within the period applicable under subsection (1) above
each managing member shall be liable ...

Proposals by
commonhold
administrator for
achieving
purpose of
appointment.

57.—(1) Where a commonhold administration order has been made,
the commonhold administrator shall, within three months (or such
longer period as the court may allow) after the making of the order
send to all creditors of commonhold association (so far as he is aware
of their addresses) a statement of his proposals for achieving the
purpose for which he was appointed.
(2) The administrator shall also, within three months (or such
longer period as the court may allow) after the making of the order
send a copy of the statement to all members of the association.
(3) After complying with subsections (1) and (2) above, the administrator may apply to the court for an order approving the proposals.
(4) On hearing any such application the court may by order
approve the proposals (with or without modifications) or require the
administrator to submit to it new proposals after giving such notice of
the new proposals to creditors and members of the association as the
court may require.
(5) If the administrator without reasonable excuse fails to comply
with subsection (1) or (2) above, he shall be liable ...
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Cl&we 55
This chuse provides for the administrator to no‘2ify creditors and others of his
appointment.

Clause 56

This clause requires the "managing members" of the association (ie, the members of
any management committee, or if there is no such committee, ali the members (see
paragraph 6(3) of Schedule i)), to provide the administrator with a statement of the
commonhold association’s assets and liabilities.

Clause 57

This clause provides for the administraicr to send creditors a statement of his
proposals for achieving the purpose of his appointment, to send a copy of the
statement to all the members of the association, and to apply to the court for
approval of the proposals.
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Approval of
suDstantial
revisions of
proposals.

58.—(1) Where proposals have been approved (with or without
modifications) under section 57 above the commonhold administrator
may not make revisions of those proposals which appear to him to be
substantial without the approval of the court.
(2) Where the administrator proposes to make such revisions he
shall, before applying to the court for approval of the proposed
revisions—
(a) send to all creditors of the association (so far as he is aware of*
their addresses) a statement in a form prescribed by commonhold insolvency regulations of the proposed revisions; and
(b) send a copy of the statement to all members of the association.
(3) On hearing any application for approval of proposed revisions
the court may dismiss the application or may by order approve the
proposed revisions (with or without modifications).

Notification that
commonhold
administrator is
in charge.

59.
—
every document to which this se 'tion applies on or in which the
commonhold association’s name appears shall also contain the name of
the commonhold administrator and a statement that the affairs and
property of the association are being managed by the administrator.
(2) This section applies to every invoice, order for goods or
business letter issued by or on behalf of the association or the administrator at a time when the order is in force.
(3) If default is made in complying with this section, the association
and any of the following persons who without reasonable excuse
authorises or permits the default, namely, the administrator and any
officer of the association, shall be liable ...

Vacation of
office.

60.
—
if the commonhold association goes into liquidation.
(2) A commonhold administrator may at any time be removed from
office by order of the court and may resign his office by giving
notice of his resignation to the court.
(3) A commonhold administrator shall vacate office if—
(a) he ceases to be qualified to act as an insolvency practitioner in
relation to the commonhold association concerned; or
(b) the commonhold administration order is discharged under
section 54 above or ceases to have effect under this section.
(4) The court shall send to the registrar notice of—
(a) the making of an order under this section removing a commonhold administrator from office; and
(b) the receipt by the court of a notice of resignation from a
commonhold administrator.

Release of
commonhold
administrator.

61.—(1) A person who has ceased to be the commonhold administrator of a commonhold association has his release with effect from
the following time, that is to say—
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Clause 58
This clause provides that once the proposals have been approved by the court, the
commonhold administrator may not make substantial revisions of them without the
court’s approval {subsection (1)). Before seeking such approval, the administrator
must inform creditors and members of the proposed revisions {subsection (2)).

Clause 59
This clause provides that a commonhold association’s business letters and other
specified documents must contain the administrator’s name and state that the
association’s affairs and property are being managed by the administrator.

Clause 60
This clause contains provision for the administration order automatically to cease to
have effect on the commencement of winding up of the commonhold {subsection (1),
and see clause 118(4)(b)), and for the vacation of the office of commonhold
administrator in various circumstances {subsections (2) and (3)).

Clause 61
This clause provides for the release of the administrator following his ceasing to hold
office.
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(a) in the case of a person who has died, the lime at which notice
is given to the court in accordance with commonhold
insolvency regulations that he has ceased to hold office;
(b) in any other case, such time as the court may determine.
(2) Where a person has his release under this section, he is, with
effect from the time specified above, discharged from all liability
both in respect of acts or omissions of his in the administration and
otherwise in relation to his conduct as commonhold administrator.

1986 c. 45.

(3) Nothing in this section prevents the exercise, in relation to a
person who has had his release under this section, of the court’s
powers under section 212 of the Insolvency Act 1986 (summary
remedy against delinquent officers, etc.), as it applies by virtue of
section 101 below.

Winding up: preliminary
Voluntary
winding up.

62.—(1) A commonhold may be wound up voluntarily if—
(a) the proposal for winding up is put to the vote in accordance
with this section in a class 1 resolution which meets the
requirements of subsection (2) below;
(b) the resolution is passed unanimously or is approved by the
court in accordance with section 63 below; and
(c) an application is made for registration of notice of the passing
or approval of the resolution by an applicant entitled by
virtue of section 64(1) below to have the notice registered;
and references in this Part to voluntary winding up are references to a
winding up initiated in accordance with this section.
(2) A resolution for voluntary winding up—
(a) must appoint one or more liquidators of the commonhold
association; and
(b) must specify the ground on which winding up is proposed.
(3) Any liquidator appointed by such a resolution must be a person
who is qualified to act as an insolvency practitioner in relation to the
association; and any such appointment takes effect on the commencement of the winding up.
(4) A resolution for voluntary winding up cannot be put to the vote
unless notice of the proposed resolution has been given to the commonhold association by the person proposing to move it and the
requirements of subsection (5) below are met with respect to the
notice.
(5) The notice must have been registered for the prescribed period
before the date of the general meeting at which the resolution is
moved, and the registration must still be effective on that date.
(6) Where a resolution for voluntary winding up is passed unanimously or approved by the court in accordance with section 63 below,
the officers of the commonhold association shall apply for registration
of notice of the passing or approval of the resolution.
(7) The application under subsection (6) above must be made before
the end of the period of ten working days beginning with the working
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Clause 62
Subject to limited exceptions (see clauses 66 and 69), the only means of winding up a
commonhold will be the passing of a winding up resolution by the members. Provision
is made for members winding up in this, and successive, clauses. Since it is inherent
in the commonhold scheme that a commonhold association stands or falls with its
commonhold, the procedure for winding up involves winding up the commonhold as a
whole.
Paragraph 14.4 of the Commonhold Report recommended that a members’ winding up
resolution should require qualified unanimity. The effect of that would, of course, be
that winding up would (subject only to the limited exceptions in clauses 66 and 69),
require the support of at least 80% of the votes exercisable by the unit owners.
In general this might appear highly desirable as a means of ensuring that a
disgruntled minority could not cause excessive inconvenience to the majority by
making "nuisance" applications for winding up. The Government has concluded,
however, that the right to apply to the court to pass a winding up resolution ought
to be available as a weapon of last resort to a minority of unit owners, to protect
them against the possibility of oppression by the majority - a principle enshrined, in
relation to companies, in the power of the court to order winding up on "just and
equitable" grounds (section 122(l)(g) of the Insolvency Act 1986). Accordingly, the
requirement that a winding up resolution is subject to qualified unanimity has not
been included.
Any unit owner who wishes to seek to have the commonhold wound up must go
through the procedure for proposing a resolution before he can apply to the court. A
winding up resolution cannot, unless it is passed unanimously, take effect without the
approval of the court (clause 62(1 )(b)). But if it is not so passed, any supporter can
apply to the court for it to be approved (clause 63(1)).
In accordance with paragraph 11.16(f) of the Commonhold Report, a proposal to wind
up must be the subject of class 1 resolution, in order to protect the interests of
mortgagees (subsection (1 )(a)). In addition, a winding up resolution cannot be passed
unless notice of the intention to propose it has been registered at the Land Registry
for the prescribed period (subsections (4) and (5), implementing paragraph 14.7 of the
Commonhold Report). The period would be prescribed by statutory instrument
(subsection (10)).
The resolution, must appoint a qualified liquidator (subsection (2)(a), and see
paragraph 14.8 of the Commonhold report) and, in connection with certain new
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day next following the operative date; and that date is—
(a) in the case of a resolution which has been passed unanimously,
the day on which it is passed; and
(b) in the case of a resolution which has been approved by the
court, the date on which the court’s order takes effect.
(8) Where a resolution for winding up a commonhold is lost, the
officers of the commonhold association shall apply for cancellation of
the notice of the proposed resolution registered in accordance with
subsection (5) above.
(9) A voluntary winding up of a commonhold is to be regarded for
the purposes of this Part as commencing on the date of the application
under this section for registration of notice of the passing or approval
of the resolution for voluntary winding up.
(10) In this section—
“prescribed” means prescribed by commonhold registration rules;
and
“working day” means a day on which Her Majesty’s Land
Registry is open to the public.
Approval by the
court of
resolution for
voluntary
winding up.

63.—(1) Where—
(a) a proposal for winding up a commonhold is put to the vote in
accordance with section 62 above in a class 1 resolution
which meets the requirements of subsection (2) of that
section; and
(b) the resolution is not passed unanimously;
any member whose votes were cast in favour of the resolution may
apply to the court for an order approving the resolution.

(2)
A
be made before the end of the period of twenty-eight days beginning
with the day next following the date of the general meeting at which
the resolution is moved.
(3) An applicant for such an order shall before the end of that
period apply for registration of notice of the application for the order;
and an application for such an order shall not be entertained by the
court unless this requirement is met.
(4) On hearing any such application the court may dismiss it, or
adjourn the hearing conditionally or unconditionally, or may make the
order applied for if it appears to the court to be fair and reasonable
to do so.
(5) Subject to subsection (7) below, any such order may be made so
as not to take effect unless before the end of such period as may be
specified by the court any party to the proceedings complies with
such conditions as may be so specified.
(6) Conditions specified under subsection (5) above may include in
particular conditions providing for compensation payments.
(7) Subsection (5) above shall not apply in any case where the court
is satisfied that the commonhold association is irretrievably insolvent
(within the meaning given by section 69 below); but in any such case
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proposals relating to winding up, explained below, must state the ground for winding
up {subsection (2)(b)). Subsections (6) to (8) contain provisions requiring an
application for a resolution which has been passed or approved by the court to be
registered at the Land Registry or, if the resolution is not passed unanimously and no
application for its approval by the court has been made within the time allowed under
clause 63, for cancellation of the registration of the notice of intention to propose
winding up.
A voluntary (ie, members’) winding up commences on the date when application is
made for registration at the land registry of either the passing of the resolution, or
its approval of the court {subsection (9)). This is the appropriate date because of the
special property implications of winding up a commonhold: on the commencement of
winding up, the freehold interest in all the units vests in the commonhold association
(see clause 4(6)). Under the land registration system, the vesting of property "relates
back" to the date of the application to register the transfer (ie, once a transfer has
actually been registered, it takes effect retrospectively from the date when the
application was made to register the transfer). Where a commonhold is wound up, it
is essential that the commencement of winding up and the date of vesting of the
units in the commonhold are synchronised for the proper administration of the
winding up.

Clause 63
This clause sets out the procedure under which any supporter of a winding up
resolution which has not been unanimously passed may apply to the court to approve
it {subsections (1) to (3)). In passing a winding up resolution, the court may impose
conditions including conditions for the payment of compensation {subsections (5) and
(6)). The court may suspend the operation of a winding up order pending compliance
with any conditions {subsection (5)), except where the reason for winding up is that
the commonhold association is "irretrievably insolvent" (see further the notes to clause
69 below): it is for this reason that the resolution must specify the ground on which
winding up is proposed (clause 62(2)(b)).
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the court may by order require any party to the proceedings to make
such payments to any other party as the court considers appropriate.
Voluntary
winding up:
supp emen ary.

64.—(1) The registrar shall register in the commonhold association
constitution register any notice required to be registered in pursuance
provision of section 62 or 63 above, where application for
registration is made—
(a) as required by any such provision; or
(b) in the case of any notice required to be registered in
pursuance of section 62 above—
(i) by any member of the commonhold association
concerned; or
(ii) by any other person authorised in accordance with
commonhold registration rules to make the application.
(2) The registrar shall give notice of an application for registration
of notice of the passing or approval of a resolution for voluntary
winding up duly made in accordance with subsection (1) above to the
liquidator appointed by the resolution.
(3) The registrar shall cancel the registration of a notice of a
proposed resolution for voluntary winding up on being satisfied, on
an application made—
(a) as required by section 62(8) above; or
(b) by any member of the commonhold association concerned or
by any other person authorised in accordance with commonhold registration rules to make the application;
that the resolution in question has been lost.
(4) For the purposes of section 62 above and this section, a
resolution for winding up a commonhold is lost if—
(a) it is not moved at the meeting for which the notice of the
resolution was given or it is withdrawn after being so moved;
(b) it is not passed unanimously and the time for making an
application to the court under section 63 above for approval
of the resolution has expired—
(i) without such an application having been made; or
(ii) without an application for registration of notice of
an application for approval having been made as required
by subsection (3) of that section;
(c) an application for approval of the resolution under that section
is dismissed; or
(d) an order is made under that section approving the resolution
but conditions specified by the court on which the effect of
the order depends are not complied with before the end of
the period allowed by the court for the purpose.
(5) The registrar shall cancel the registration of a notice of an
application for approval of a resolution under section 63 above—
(a) on registering notice of the approval of the resolution which
was the subject of the application; or
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Clause 64
This clause contains various supplementary provisions in elation to a voluntary
winding up, including in particular, provisions as to the registration at the Land
Registry, and cancellation of registration, of notices of intention to move, or the
passing of, a winding up resolution.
When the registrar receives an application to register passing or approval of a
winding up resolution, he must notify the liquidator {subsection (2)). This is required
because that is the moment when the liquidator’s appointment effectively begins (see
clause 62(9)), and this system ensures that the liquidator gets prompt notice of that
event.
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(b) if on cancelling the registration of a notice of a proposed
resolution for voluntary winding up he is satisfied that the
resolution was the subject of the application.
(6) Commonhold registration rules may make provision—
(a) with respect to the form and contents of any notice mentioned
in subsection (1) above; and
(b) for limiting the period for which registration of a notice of a
proposed resolution for voluntary w'inding up is to remain
effective.
A^^dingupby
the courL

65.—(1) A commonhold may be wound up by the court if the court
satisfied—
(a) that it is expedient in the public interest that the commonhold
should be wound up; or
(b) that the commonhold association is irretrievably insolvent
(within the meaning given by section 69 below).
(2) On hearing any application for a winding up order the court
may dismiss it, or adjourn the hearing conditionally or unconditionally, or make an interim order or any other order that it thinks fit.
(3) A winding up order shall appoint one or more liquidators, with
effect from the commencement of the winding up.
(4) If the court makes a winding up order, it may by order require
any party to the proceedings to make such payments to any other
party as the court considers appropriate.
(5) The court shall send to the registrar notice of—
(a) an application for a winding up order; and
(b) the dismissal of the application or the making of the order.
(6) If a winding up order is made, the winding up of the commonhold by the court is to be regarded for the purposes of this Part as
commencing on the date on which the notice of the making of the
order is sent to the registrar under subsection (5) above.

Winding up on
public interest
grounds.

66.—(1) An application for the winding up of a commonhold on
the ground that it is expedient in the public interest that it should be
wound up may only be made by the Secretary of State.
(2) The Secretary of State may make such an application in the case
of any commonhold if it appears to him from any investigation
carried out under section 68 below that the ground applies in the case
of the commonhold.
(3) On making such an application, or at any time when such an
application is pending, the Secretary of State may make an application
for a commonhold administration order to be made in the case of the
commonhold association.
(4) In the case of an application by the Secretary of State for a
commonhold administration order—
(a) subsections (2) to (4) of section 51 above shall not apply; and
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Clause 65
This clause^ and clauses 66 and 69, make further provision, not included in the
Commonhold Report, which the Government considers should be included to provide
creditors and others with some additional protection, particularly in the light of the
restricted liability rule (see the notes to clause 51 above). It makes provision for the
court to order the winding up of a commonhold in two limited cases.
First, on the application of the Secretary of State, the court may order winding up of
the commonhold on public interest grounds on the application of the Secretary of
State {subsection (1)(a) and clause 66). This process is explained in more detail in
the notes to clauses 66 to 68.
Secondly, on the application of a commonhold administrator, the court may order
winding up of the commonhold on the ground that the commonhold association is
"irretrievably insolvent" {subsection (l)(b)). This process is explained in more detail
in the notes to clause 69 below.

Clause 66
The Government has concluded that there should be a provision of last resort for the
Secretary of State to apply to the court to order winding up on public interest
grounds, as he may in the case of companies (see, in relation to companies, section
124A of the Insolvency Act 1986, inserted by section 60 of the Companies Act 1989).
This clause and clause 67 accordingly make provision for such an application, for use
in exceptional circumstances - for example, because a commonhold association was
constantly taking advantage of the restricted ability of creditors to enforce against
its land or wind it up, or because it was clearly and regularly carrying on business
for gain (which is forbidden under clause 29(3)).
When making an application to the court for winding up on public interest grounds, or
while such an application was pending, the Secretary of State may ask the court to
make a commonhold administration order {subsection (5)), as a holding operation to
ensure the proper administration of the association pending determination of the
winding up application {subsection (4)(b)). The interim appointment of a commonhold
administrator cannot seriously prejudice the members of the commonhold, even if the
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(b) the court may make a commonhold administration order if it
considers it desirable to do so for the purpose of securing the
satisfactory management of the association pending determination of the Secretary of State’s application for the winding
up of the commonhold.
Commonhold
administration
order pending
determination of
application
under section 66.

67.
—(1) This
application of sections 52 to 60 above in a case where a commonhold
administration order is made by virtue of section 66 above.
(2) An application for an order under section 52 may only be made
by the Secretary of State.
(3) Subsection (3) of section 53 shall not apply; but the administrator shall exercise his management functions (within the meaning of
that section) in accordance with any provision made by the order
under subsection (2) of that section and any directions given by the
court.
(4) Section 54 shall not apply; but—
(a) the commonhold administrator or the Secretary of State may at
any time apply to the court for the variation of a commonhold administration order made by virtue of section 66 above;
(b) on hearing any such application the court may by order vary
the commonhold administration order and make such consequential provision as it thinks fit, or adjourn the hearing
conditionally or unconditionally, or make an interim order or
any other order it thinks fit; and
(c) a commonhold administration order made by virtue of that
section ceases to have effect, if the Secretary of State’s
application for the winding up of the commonhold is
dismissed, on the date on which notice of the dismissal is
sent to the registrar under section 65(5) above.
(5) Sections 57 and 58 shall not apply.
(6) In addition to vacating office in the circumstances mentioned in
section 60(3), a commonhold administrator shall vacate office if the
commonhold administration order ceases to have effect under
subsection (4)(c) above.

Power of
Secretary of
State to carry
out investigation
of management
of commonhold.

68. [Provision for any preliminary investigation required before
Secretary of State may apply for winding up on public interest
grounds.]

Winding up on
ground of
irretrievable
insolvency.

69.—(1) An application for the winding up of a commonhold on
the ground that the commonhold association is irretrievably insolvent
may only be made by the commonhold administrator.
(2) A commonhold association is to be regarded as irretrievably
insolvent if it cannot pay its debts as they fall due and there is no
reasonable prospect of securing that it will be able to do so in future.
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application for winding up is unsuccessful, because the administrator’s job is merely to
run the affairs of the association property in accordance with its well defined
statutory duties.

Clause 67

This clause makes various modifications to the administration order provisions
consequent upon the special circumstances giving rise to the making of such an order
under clause 66. For example* the provisions for making proposals for approval by
the creditors would not be appropriate in this context and are disapplied (subsection
(5)).

Clause 68

This clause would set out appropriate powers of investigation which the Secretary of
State would need in order to ascertain whether, following a complaint, an application
for winding up under clause 66 would be justified.

Clause 69

Although the Government has accepted the Commonhold Report’s recommendation to
the effect that creditors should not have the right to apply directly to the court to
wind up a commonhold (see the notes to clause 51 above), it considers that there
ought to be some additional provision to prevent a commonhold from continuing to
operate in serious cases of insolvency (quite separate from the Secretary of State’s
power to apply for winding up on public interest grounds, which would only fall to be
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(3) If at any time a commonhold administrator (otKer than one
appointed by or for the purposes of a commonhold administration
order made by virtue of section 66 above) forms the opinion that the
commonhold association is irretrievably insolvent, he shall ma^.e an
application to the court for the winding up of the commonhold on
that ground.
(4) Within seven days after making the application he shall send
notice of the fact that he has done so to all members of the commonhold association.
(5) Subject to subsection (6) below, he shall after making the
application take all necessary steps for pursuing it v/ithout undue
delay.
(6) His duty under subsection (5) above ceases if at any time he
forms the opinion that the association is no longer irretrievably
insolvent; and in that event he shall withdraw the application.
(7) So long as a cornJtionhold administrator is subject to the duty
under subsection (3) or (5) above any obligation of his under section
53(3) above whicji is inconsistent with his duty under subsection (3)
or (5) above shall not apply.
(8) Where an application by a commonhold administrator under
subsection (3) above lapses by virtue of the fact that the commonhold
administration order ceases to have effect (and the administrator
vacates office) on the commencement of the winding up of the
commonhold under section 62 above, this shall not prejudice the
power of the court to deal with any costs of the application up to the
date when it lapses.
(9) If the administrator without reasonable excuse fails to comply
with this section, he shall be liable ...

Effect of
commencement
of winding up.

Effect of v^inding up: general
70.—(1) On the commencement of the winding up of a commonhold—
(a) the commonhold system ceases to apply to the land which
immediately before the commencement constituted the
commonhold (referred to below in this Part as former commonhold land);
(b) the rights of the commonhold associsttion, former unit owners
and other persons interested in the land are governed by
section 4(6) above, the following provisions of this Chapter
and any provisions of Chapter III below relating to the effect
of winding up;
(c) all functions under this Part of m.embsrs or officers or of any
management committee of the commonhold association in
relation to the management of its affairs or property come to
an end; and
(d) the liquidator of the commonhold association has sole responsibility for the management of its affairs and property.
(2) Within seven days after the date of the commencement of the
winding up, the liquidator shall give the notice required by subsection

152

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES
used in very exceptional cases).
The primary protection for existing creditors of an association whose financial affairs
are in disarray is to apply for the appointment of a commonhold administrator. But
the function of a commonhold administrator is to get the commonhold association’s
affairs back onto a sound basis and to ensure that satisfactory arrangements are made
for the future management of the association (clause 51(5)(a)). Clearly, however,
some provision must be made to deal with the case where the affairs of the
association are beyond redemption.
Accordingly, this clause provides that where a commonhold administrator (other than
one appointed for the purposes of an administration order made under clause 66)
comes to the view that a commonhold association is "irretrievably insolvent" he must
apply to the court to have the commonhold wound up {subsection (3)). The meaning
of irretrievable insolvency, which is slightly more favourable to the association than
the normal test of insolvency in relation to a limited company, is defined in
subsection (2). A commonhold association is only irretrievably insolvent if it cannot
pay its debts as they fall due and there is no reasonable prospect of .securing that it
will be able to do so in future.

Clause 70
This clause sets out various of the immediate consequences of the commencement of
the winding up of a commonhold, in addition to those set out in clause 4(6), which
provides for the units to vest in the commonhold association and for the unit owner
to be entitled, instead, to the unit’s specified share in the commonhold assets ("the
unit’s commonhold share"). Most importantly, the commonhold system ceases to apply
(subsection (1)(a))^ and the liquidator takes over responsibility for the management of
the association’s affairs and property (subsection (l)(c) and (d)).
The clause makes various other subsidiary provisions connected with the liquidator’s
functions and the commencement and conduct of winding up.
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(3)
before that date—
(a) the owner of a unit;

below

(b) the tenant of a unit;
(c) an occupier of a unit other than a tenant; or
(d) a registered morlgagee.
(3) The notice required is a notice giving—
(a) the date of commencement of the winding up; and
(b) such information with respect to the effect of the provisions
mentioned in subsc:;tion (l)(b) above as may be prescribed by
commonhold insolvency regulations.
(4) The liquidator shall manage the commonhold association’s
affairs and property in such manner as appears to him to be appropriate for the purpose of the winding up.
(5) The members of a commonhold association in liquidation are the
persons for the time being registered in the commonhold register as
entitled to the commonhold shares.
(6) Every person who. immediately before the commencement of
the winding up, was registered in that register as the owner of a unit
shall be regarded for the purposes of subsection (5) above as having
been registered in that register on the commencement as entitled to
the unit’s commonhold share.
(7) The liquidator shall maintain the commonhold register as a
register of persons who are for the time being entitled to the commonhold shares.
(8) On being satisfied on such evidence as he may reasonably
require that some person other than the person registered is entitled to
such a share, the liquidator shall enter in the register the name of the
person appearing to him to be so entitled in place of the name of the
person previously registered.
Effect of winding
up on property
rights; general.

71.—(1) On the commencement of the winding up of a commonhold the following interests shall be extinguished, that is to say—
(a) the interest of any person entitled to any mortgage of the fee
simple of a former unit (including, in the case of a mortgage
made or taking effect by demise, the term demised); and
(b) subsidiary interests affecting any former commonhold land
which are terminable on winding up.
The reference in paragraph (a) above to a mortgage made by
demise includes a reference to one which, after it is made, is varied
so as to contain a demise.
(2) For the purposes of subsection (l)(b) above a subsidiary interest
is t^'xminable on winding up if—
(a) it was granted over land comprised in a unit by the owner, by
any tenant or by any occupier other than a tenant; and
(b) it was granted without the consent of the commonhold
asiociation.
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Clause 71
This clause implements, subject to certain changes, the recommendations in paragraphs
6.12,11.22 and 12.4 of the Commonhold Report concerning the termination on winding
up of mortgages and various "subsidiary" interests affecting the former units.
"Subsidiary interests" are defined in clause 29(6) as easements, the benefit of
restrictive covenants and other similar rights. This clause may require modification to
deal with, for example, trust interests.
Subsection (l)(a) provides for the termination of all mortgages of the fee simple
interest in the former unit. However, in accordance with paragraphs 6.12, 11.22 of
the Commonhold Report, mortgagees are given effective alternative security in respect
of the unit’s commonhold share (see clause 83(2)(a)).
Subsections (1 )(b) and (2) provide for the termination of subsidiary interests which
were granted over the former unit after it became a commonhold unit and were so
granted without the consent of the association. Paragraph 12.4 of the Commonhold
Report recommended it should be an additional requirement for the survival of a
subsidiary interest that any capital money paid for its grant must have been paid to
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(3) The consent of a commonhold association for the purposes of
subsection (2)(b) above requires qualified unanimity and can only be
given by a class 1 resolution.
(4) Subject to subsection (5) below, an executory contract for the
disposal of any land forming part of a commonhold is frustrated by
the commencement of the winding up (without prejudice to whether
or not it would be so frustrated apart from this provision).
1943 c. 40.

(5) Section 2(3) of the Law Reform (Frustrated Contracts) Act 1943
shall not apply in relation to such a contract; but where any provision
of such a contract is intended to have effect in the event of the rights
and obligations of the parties with respect to the disposal being
discharged by frustration of the contract and the intended effect is
not inconsistent with the discharge—
(a) the court shall give effect to the provision; and
(b) the court shall only give effect to section 1 of that Act to such
extent (if any) as appears to the court to be consistent with
the provision.
(6) References in this section to the disposal of any land forming
part of a commonhold include references to the grant or disposal of
any estate, interest or right in, over or in relation to any such land.
(7) For the purposes of subsection (4) above a contract for the
disposal of any such land is an executory contract if the disposal for
which it provides has not been completed before the commencement
of the winding up; but that subsection shall not apply in relation to an
agreement for a lease under which the agreed tenant has gone into
occupation.
(8) Where by virtue of any disposal provided for under any contract
which is frustrated by virtue of subsection (4) above any person has
before the commencement of the winding up acquired any interest in
or right in, over or in relation to any land within the commonhold,
the interest or right shall be extinguished on the commencement.
(9) In subsection (1) above—
(a) paragraph (a) is without prejudice to any personal liability of
the mortgagor or any other person in respect of the mortgage
debt; and
(b) paragraph (b) is without prejudice to the extinguishment of
any subsidiary interest under the general law on the
commencement of the winding up.

Consequences
winding up:
registration.

72.—(1) On the commencement of the winding up of a com.monhold the registrar shall enter the commonhold association on the title
register as the proprietor of the estate vested in the association by
virtue of section 4(6)(a) above.
(2) On and after the registration of the association as proprietor of
that estate the association shall in all respects (and in particular as
respects any registered dealings with the estate) be in the same
position as if it had taken the estate under a transfer for valuable
consideration.
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the commonhold association. It has been concluded, however, that the requirement
for the association’s consent is more than adequate protection for the other unit
owners. Subsection (3) provides that any such consent requires qualified unanimity,
and can only be given by a class 1 resolution.
In addition, subsections (4) to (8) make provision to terminate any contract for the
disposal of land in a commonhold which was made, but not executed (ie performed),
before the commencement of winding up.

Clause 72
This clause sets down the land registration procedures connected with commencement
of winding up. In particular, subsection (1) requires the registrar to register the
commonhold association as freehold owner of all the units (which vest in it by virtue
of clause 4(6)(a)), and subsection (3) requires the registrar to make all other
alterations to the title register which are appropriate as a consequence of winding up:
for example, to reflect the fact that the land is no longer subject to the commonhold
system, and to remove mortgages and subsidiary interests which are terminated on the
commencement of winding up (subsection (4)(a)).
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(3) The registrar shall make all such alterations in the title legister
as appear to him to be appropriate in consequence of the commencement of the winding up and any effect it has on estates,
interests or rights in former commonhold land.
(4) Without prejudice to the generality of subsection (3) above, it
applies in particular to any effect the commencement of the winding
up has—
(a) by virtue of section 4(6)(a), 70(1 )(a) or 71 above or any other
provision of this Part;
(b) by virtue of any provision of the Land Registration Act, as it
applies by virtue of this Part (and in particular by virtue of
subsection (2) above); or
(c) under the general law;
and the alterations required by that subsection include (where
appearing to the registrar to be appropriate) the closure or amendment
of any title and the removal or alteration of any other entry in the
title register relating to any estate, interest or right affected.
(5) The liquidator shall give the registrar such information as he
may require for the purpose of determining what alterations are
required by subsection (3) above.
(6) Any land or charge certificate relating to former commonhold
land which is outstanding shall be produced to the registrar on the
commencement of the winding up, unless the registrar dispenses with
the requirement in any particular case.
(7) Any land or charge certificate relating to any other land shall be
produced to the registrar if he requires it to be so produced for the
purpose of noting on it any alteration required by subsection (3)
above.
Occupation
rights of former

73.—(1) A former unit owner who immediately before the
commencement of the winding up of a commonhold was an owner
occupier shall be entitled, subject to the following provisions of this
section, to remain in occupation of the relevant premises; and his
right to do so shall be regarded as depending upon a licence arising
by virtue of this section.
(2) For the purposes of subsection (1) above a former unit owner
shall be regarded as having been an owner occupier if, immediately
before the commencement, he was in occupation of the whole or any
part of the unit; and references in this section, in relation to a former
unit owner, to the relevant premises are references to so much of the
unit as was then occupied by him.
(3) The licence arising by virtue of this section is a licence—
(a) which takes effect on the date of the commencement of the
winding up;
(b) which is to be regarded as having been granted by the commonhold association to the former unit owner;
(c) under which a right to occupy the relevant premises for the
licence period is conferred on the former unit owner;
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Clause 73
Under this clause^ the former unit owner who was in actual occupation of the unit is
given a one month licence to continue in occupation. This is necessary in order to
give the unit owner a reasonable period to make arrangements to move out once
winding up has commenced. (He will be unable to make arrangements in advance
because the date of commencement of winding up will only be known for certain when
it has actually arrived - see clauses 62(9) and 65(6)). The liquidator may agree to
extend the licence, but (in order to ensure that he leaves promptly when he is duly
required to) the unit owner may not be paid any part of the commonhold share to
which he is entitled until he has left {subsection (5)).
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(d) under which the licence period is the period of one month
beginning with the date mentioned in paragraph (a) above;
and
(e) under which the other terms are such as to confer and impose
on the commonhold association and the former unit owner
respectively rights and obligations corresponding to their
respective commonhold rights and obligations as they applied
in relation to the relevant premises immediately before the
commencement.
(4) For the purposes of subsection (3)(e) above rights and
obligations conferred or imposed under the licence shall be taken to
correspond to commonhold rights and obligations if they are the same
as those rights and obligations, subject to any modifications necessary
for the purpose of their operation as terms of a licence agreement.
(5) The licence period under a licence arising by virtue of this
section may from time to time be extended by agreement between the
parties, but no payment that falls to be made by the liquidator of the
association to the former unit owner under section 83 below shall be
made before the former unit owner quits the relevant premises.
(6) References in this section to commonhold rights and obligations
are references to rights and obligations conferred or imposed under
the commonhold system.
Effect of winding
up on tenancies,

74.—(1) On and after the date of the commencement of the
winding up of any commonhold—
(a) any tenancy of former commonhold land which immediately
before that date was a fixed term tenancy shall have effect as
if it had been granted for a term expiring on that date; and
(b) references in any enactment, however expressed, to—
(i) the date of, or fixed for, the expiry of the term for
which such a tenancy was granted; or
(ii) the date on which such a tenancy comes to an end or
would (apart from any provision restricting its termination)
come to an end by effluxion of time;
shall have effect in relation to any such tenancy accordingly.
(2) On and after that date—
(a) any periodic tenancy of former commonhold land shall have
effect as if the terms of the tenancy included provision for
the tenancy to be brought to an end by a notice to quit given
by the landlord and complying with subsection (3) below; and
(b) references in any enactment, however expressed, to—
(i) the first date after any particular time on which any
such tenancy could (apart from any provision restricting its
termination) have been brought to an end by notice to quit
given by the landlord; or
(ii) the earliest date on which (apart from any such
provision) any such tenancy could have been brought to an
end by notice to quit given by the landlord on any
particular date;
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Clause 74

In accordance with the recommendations in paragraphs 10.17 to 10.33 of the
Commonhold Report, this clause makes provision for the premature termination of
tenancies in cases where the commonhold is wound up, and for the commonhold
association generally to be able to obtain possession from those with statutory
protection where the commonhold is wound up for the purposes of reconst^ruction or
redevelopment of the whole or a substantial part of the commonhold pro^ -rty. Where
the commonhold association recovers possession by virtue of the premature termination
of a tenancy under the commonhold winding up provisions, the tenant will be entitled
to compensation out of the commonhold share of the relevant unit under clauses 77
and 78 (which implement the recommendations of paragraphs 10.34 to 10.40 of the
Commonhold Report). The aim of the provision for the premature termination of
tenancies, coupled with the payment of compensation out of the unit’s commonhold
share if possession is obtained, is to strike a fair balance between the legitimate
interests of tenants and those of unit owners where, exceptionally (and most likely
because of some catastrophic event, such as a serious fire), a commonhold is wound
up. (In certain circumstances, tenants may be entitled under clause 79 to additional
compensation for consequential loss.)
The appropriate way to achieve the termination of tenancies necessarily varies
according the type of tenancy concerned, and according to whether any (and if so
v/hich) statutory tenure protection regime applies to any such tenancy. The
expression "tenure protection regime" is defined in subsection (12) to include the
various statutory regimes which give tenants a degree of security of tenure.
The approach taken is to modify leases so that, on commencement of winding up, they
have effect as if (contractually) they terminated forthwith or included provision for
termination by notice. Many, if not most, leases will be subject to some or other
statutory protection regime which may have the effect of continuing the tenancy, or
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shall have effect in relation to any such tenancy accordingly.
Paragraph (a) above does not apply to a periodic tenancy other than
one which is subsisting on the date of the commencement of the
winding up of the commonhold or which arises immediately after that
date on the termination by virtue of subsection (l)(a) above of a fixed
term tenancy.
(3) The notice to quit referred to in subsection (2)(a) above is a
notice—
(a) given by the landlord to the tenant on or after the date of the
commencement of the winding up of the commonhold of
which the land comprised in the tenancy forms part; and
(b) specifying a date for termination of the tenancy not less than
six months after the date of service of the notice.
(4) Where—
(a) before the date of the commencement of the winding up of
any commonhold a notice to quit a dwelling within the
commonhold which is the subject of a restricted contract has
been served; or
(b) on or after that date such a notice is served by the commonhold association in relation to a dwelling formerly comprised
in the commonhold which is the subject of such a contract;
1977 c. 42.

any period specified in a direction given by the rent tribunal under
section 104 of the Rent Act 1977 extending the period at the end of
which the notice takes effect shall not end later than six months from
the appropriate date in relation to the notice.
(5) In subsection (4) above “the appropriate date”, in relation to a
notice to quit, means—
(a) in a case within paragraph (a) of that subsection, the date of
the commencement of the winding up; and
(b) in a case within paragraph (b) of that subsection, the date of
service of the notice;
and expressions used in section 104 of the Rent Act 1977 have the
same meanings as in that section.

1986 c. 5.

1988 c. 50.

(6) Section 25(1) of the Agricultural Holdings Act 1986 (notice to
quit agricultural holding invalid if less than minimum length) shall not
apply to a notice given in pursuance of any provision treated as
included in the contract of tenancy (within the meaning of that Act)
by virtue of subsection (2)(a) above.
(7) Where in the case of any assured shorthold tenancy (within the
meaning of Part I of the Housing Act 1988) to which subsection (2)(a)
above applies a notice given tc a tenant for the purposes of subsection
(4) of section 21 of that Act (notice requiring possession) specifies a
date not less than six months after the date on which the notice is
given, paragraph (a) of that subsection shall have effect in relation to
that notice with the omission of the words “the last day of a period of
the tenancy and”.
(8) Where—
(a) immediately before the date of the commencement of the
winding up of a commonhold any premises within the corn-
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of bringing into force a new statutory or contractual tenancy, and of restricting the
ability to recover possession. Each tenure protection regime would apply more or less
in the usual way subject, however, to a new ground for possession based on the fact
that the tenanted property is former commonhold land which is to be redeveloped. In
general (and subject to certain special rules, for example as to agricultural land), the
effect is that the association will be able to recover possession of land subject to a
tenancy without the benefit of any tenure protection regime, whatever the reason for
winding up. In the case of any tenancy which does have the benefit of a tenure
protection regime, the association will generally be able to recover possession if the
commonhold is being wound up for the purposes of redevelopment. These provisions
are explained in further detail below.
Fixed term tenancies are treated as if they had originally been granted to expire on
the date of commencement of winding up {siibsection (1)). The result is that those
tenancies automatically terminate on the commencement of winding up, subject to any
tenure protection regime which would then apply (as amended by the provisions of the
Bill described below).
Periodic tenancies are treated as if they contained a provision which allowed the
landlord to serve six months’ notice to quit at any time after commencement of
winding up (subsections (2) and (5)). The result is that the liquidator can, whatever
the actual terms of the tenancy, serve notice to quit subject to any tenure protection
regime which would then apply (as amended by the provisions of the Bill described
below).
Subsections (4) to (10) make various consequential provisions related to the effect on
tenancies of the vesting of the freehold in the units in the commonhold association
and of special rules for obtaining possession from tenants where a commonhold is
wound up For example, subsection (8) provides for the continuation of a tenancy
which was a secure subtenancy notwithstanding the termination of the head tenancy.
Subsection (10) \s designed to ensure that where the former unit owner was a resident
landlord entitled to obtain possession when the tenancy ended, the commonhold
association in liquidation keeps the benefit of that right and does not have to
establish the new ground for possession.
Subsection (11) introduces Schedule 4 to the Bill. That Schedule amends the various
tenure protection regimes primarily to include in them the new ground for possession
which is to enable the liquidator to obtain possession from the tenant of a former
commonhold unit where the former commonhold is to be redeveloped. The precise
details of the new ground for possession vary as appropriate according to the
particular tenure protection regime.
In general, possession may be obtained where it is required for "commonhold
redevelopment purposes" (see, eg, paragraph 1 of Schedule 4). This means, broadly,
either that redevelopment works affecting the tenanted premises, are necessary for
the purposes of the satisfactory use and occupation of the former commonhold land
and the commonhold association proposes to dispose of the former commonhold to
some person who will carry out such works, or that the association has contracted to
sell the former commonhold to a person who intends to carry out redevelopment
works.
"Redevelopment works" means either works for the demolition or
reconstruction of the whole of the former commonhold or a substantial part of it
which includes either the tenanted dwelling itself or some common parts serving it, or
substantial works of construction to be carried out on the whole of the commonhold
or any such substantial part of it.
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monhold are lei on a secure tenancy;
(b) the landlord under the secure tenancy is a tenant under a
superior tenancy; and
(c) the superior tenancy comes to an end;
the tenancy shall continue in existence as a tenancy held of the person
(“the new landlord”) whose interest would, apart from the continuance of the tenancy, entitle him to actual possession of the premises
at the time when the superior tenancy comes to an end.
1985 c. 68.

This subsection applies notwithstanding that, where the new
landlord is not an authority or body within section 80(1) of the
Housing Act 1985 (the landlord condition for secure tenancies), the
tenancy continued cannot be a secure tenancy.
(9) Where immediately before the commencement of the winding
up of a commonhold any tenancy of land within the commcnhold was
not subject to any tenure protection regime, the tenancy shall not
become subject to any such regime by virtue of the vesting on the
commencement of the interest of the landlord in the commonhold
association.

1977 c. 42.

(10) Where immediately before the commencement of the winding
up of a commonhold any tenancy of land within the commonhold was
one to which section 20 of the Rent Act 1977 applied (unfurnished
tenancies precluded from being protected tenancies by virtue only of
section 12 of that Act to be treated as restricted contracts)—
(a) the condition in section 12(l)(c) of that Act (interest of
landlord belonging to resident landlord) shall be treated as
being fulfilled with respect to the tenancy; and
(b) the tenancy shall accordingly continue to be treated as a
restricted contract (within the meaning of that Act);
during the period beginning with the date on which the interest of the
landlord vests in the commonhold association and ending when that
interest ceases to be so vested.
(11) Schedule 4 to this Act shall have effect—
(a) for modifying any applicable tenure protection regime so as to
facilitate (in the circumstances there mentioned) the recovery
by the commonhold association of possession of former
commonhold land comprised in any tenancy which is subject
to that regime; and
(b) for making provision supplementary to, or consequential on,
this section or any provision included in that Schedule by
virtue of paragraph (a) above.
(12) References in this Part to any tenure protection regime are
references to any of the following—

1954 c. 56.

(a) the statutory provisions relating to tenancies to which section 1
of the Landlord and Tenant Act 1954 (protection of
residential tenants on termination of long tenancies at low
rents) applies;
(b) the statutory provisions relating to tenancies to which Part II
of that Act (security of tenure for business, etc., tenants)
applies;
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(c) the statutory provisions relating to—
(i) relevant licences and relevant tenancies; and
(ii) statutory tenancies;
1976 c. 80.

1977 c. 42.

1986 c. 5.

within the meaning of the Rent (Agriculture) Act 1976 (low
rent licences and tenancies of dwellings used in connection
with agriculture);
(d) the statutory provisions relating to regulated tenancies or
restricted contracts within the meaning of the Rent Act 1977
(tenancies and licences of dwellings below a certain rateable
value);
(e) the statutory provisions relating to tenancies of agricultural
holdings within the meaning of the Agricultural Holdings Act
1986; and
(f) the statutory provisions relating to—
(i) assured tenancies;
(ii) assured shorthold tenancies; or
(iii) assured agricultural occupancies;

1988 c. 50.

all within the meaning of Part I of the Housing Act 1988
(rented residential accommodation);
so far in each case as those provisions regulate the duration of the
tenant’s interest or the circumstances or manner in which, or the
grounds on which, the landlord may recover possession of the land
comprised in or subject to the tenancy, licence or contract concerned.
(13) In this Part “fixed term tenancy” means any tenancy other
than a periodic tenancy.

Occupation
rights of former
tenants without
statute^
protection.

75.—(1) This section applies where an occupying tenant under a
tenancy to which section 74(1) above applies (“the former tenant”)
does not on the date immediately following the commencement of the
winding up become the tenant under a statutory or other tenancy of
the relevant premises arising by virtue of any enactment on the
termination of his fixed term tenancy.
(2) The reference in subsection (1) above to an occupying tenant is
a reference to a tenant who, immediately before the commencement
of the winding up, was in occupation of the whole or part of the land
comprised in the fixed term tenancy concerned; and references in this
section, in relation to such a tenant, to the relevant premises are
references to the land so comprised of which the tenant was then in
occupation.
(3) The former tenant shall be entitled, subject to the following
provisions of this section, to remain in occupation of the relevant
premises; and his right to do so shall be regarded as depending upon a
licence arising by virtue of this section.
(4) The licence arising by virtue of this section is a licence—
(a) which takes effect on the date immediately following the
termination of the fixed term tenancy;
(b) which is to be regarded as having been granted by the commonhold association to the former tenant;
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Clause 75
This clause gives a one month occupation licence (which may be extended by
agreement) to any occupying tenant under a fixed term tenancy which would be
prematurely terminated under clause 74 without the tenant having the benefit of any
statutory protection. This is equivalent to the licence conferred by clause 73 on a
unit owner who is in occupation.
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(c) under which a right to occupy the relevant premises for the
licence period is conferred on the former tenant;
(d) under which the licence period is the period beginning with
the date mentioned in paragraph (a) above and ending at the
end of the period of twenty-eight days beginning with the
date on which the former tenant is given the notice required
by section 70(3) above (notice by liquidator of commencement of winding up);
(e) under which a licence charge is payable by the former tenant
which—
(i) shall for any period which was a period of the fixed
term tenancy be an amount equal to the rent which would
have been payable by the former tenant to the landlord in
respect of that period; and
(ii) shall be payable (subject to section 76 below) at the
same times as those at which rent would have been payable
under the fixed term tenancy; and
(f) under which the other terms are the same (subject to any
modifications necessary for the purpose of their operation as
terms of a licence agreement instead of as terms of a
tenancy) as those of the fixed term tenancy immediately
before it came to an end (excluding any terms making
provision for termination of that tenancy).
(5) The licence period under a licence arising by virtue of this
section may from time to time be extended by agreement between the
parties.
(6) Where any rent paid under the preceding fixed term tenancy
was paid in respect of a period falling wholly or partly within the
licence period, the rent or (as the case may require) the appropriate
proportion of it shall be treated as paid in respect of the licence
charge.
(7) In this section “rent’% in relation to a tenancy, includes any
periodical payments required by the terms of the tenancy in respect of
rates, services or any other matter.
Apportionment
or rent and
licence charges.

76.—(1) Where on the commencement of the winding up of a
commonhold the commonhold association becomes the landlord under
d tenancy of any premises comprised in a former unit otherwise than
on a date which is the first day of a rental period under the
tenancy—
(a) the former landlord is entitled to the proportion of the rent in
respect of the rental period current on the date of the
commencement which is referable to the part of that period
falling before that date; and
(b) the association is entitled to the proportion of that rent which
is referable to the part of that period falling on or after that
date.
(2) Where the whole or any part of the amount of any rent to
which by virtue of subsection (l)(b) above the association is entitled
has before the commencement been paid to the former landlord, it is
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Clause 76
This clause makes further consequential provision related to the effect of winding up
on tenancies of the former units. In general, the result of the vesting in the
commonhold association of the freehold title in the former units is that the
commonhold association will become the landlord under any tenancies which continue
after the commencement of winding up. Subsection (1) provides that, if the date on
which winding up commences does not coincide with the first day of a rental period,
the rent payable in respect of the rental period which straddles the commencement of
winding up is to be apportioned between the former landlord and the commonhold
association pro rata on a time basis.
If, by virtue of clause 74, a tenancy is terminated on a date other than the end of a
rental period, the rent for the last rental period is reduced proportionately
(subsection (3)).
Subsections (6) and (7) apply the provisions of this clause to any unprotected fixed
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recoverable from the former landlord by the association.
(3) Where by virtue of any provision of section 74 above a tenancy
of any premises comprised in a former unit within a cornmonhold
comes or is brought to an end otherwise than at the end of a rental
period under the tenancy—
(a) any rent in respect of the rental period current when the
tenancy comes to an end which is not already payable
becomes payable immediately on termination of the tenancy;
(b) the rent payable in respect of that period is limited to the
proportion of the rent in respect of that period which is
referable to the part of that period falling before the tenancy
comes to an end;
(c) if any more than the amount payable in accordance with
paragraph (b) above has been paid by the tenant, the amount
of the excess is recoverable by the tenant from the person to
whom it was paid; and
(d) if the date of the commencement of the winding up falls
within that period subsection (l)(b) above shall apply as if
the proportion there referred to were the proportion referable
to the post-commencement tenancy period.
(4) The reference in subsection (3){d) above to the postcommencement tenancy period is a reference, in relation to any
tenancy, to the period beginning with the date of the commencement
of the winding up and ending with the termination of the tenancy.
(5) For the purposes of this section, the proportion of the total
amount of the rent in respect of any rental period under a tenancy
which is referable to any part of that period shall be determined by
multiplying the total by a fraction of which—
(a) the numerator is the number of days in that part of the period;
and
(b) the denominator is the total number of days in that period.
(6) Where section 75 above applies in the case of any tenancy
tenancy shall be regarded for the purposes of this section
continuing until—
(a) the date on which the licence period comes to an end; or
(b) the date on which the licensee quits the premises subject to
licence;
whichever first occurs (referred to below in this section as
postponed termination date).

the
as

the
the

(7) This section shall apply in any such case as if—
(a) the cornmonhold association had become the landlord under the
tenancy on the commencement of the winding up and the
licensee had remained the tenant;
(b) the tenancy had come to an end by virtue of section 74 above
on the postponed termination date;
(c) the terms of the licence with respect to the licence charge
(including provision as to the periods in respect of which it is
payable) were terms of the tenancy with respect to rent; and
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term tenancy which is followed by an occupation licence under clause 75. Rent is
payable, and apportionable, in respect of the combined lease and licence period, which
is treated as a single period.
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(d) sums paid (or treated as paid) in respect of the licence charge
were paid in respect of rent under the tenancy.
1870 c. 35.

(8) The Apportionment Act 1870 shall not apply in relation to any
rent or licence charge that falls to be apportioned under this section.
(9) In this section “rent” has the same meaning as in section 75
above.

Compensation
for former
tenants in
respect of their
interests.

77.—(1) Sub ject to the following provisions of this section, a
former tenant of a unit within a commonhold or of any premises
formerly comprised in such a unit shall be entitled to compensation if
the commonhold association recovers possession from him by virtue of
the premature termination of his tenancy under this Part.
(2) The amount of any compensation payable to any such former
tenant shall be determined in accordance with section 78 below.
(3) Subject to subsection (6) below, a commonhold association is to
be regarded for the purposes of this section as recovering possession
from a person by virtue of the premature termination of his tenancy
under this Part if—
(a) by virtue of any provision of section 74 above it recovers
possession earlier than it could have done apart from that
provision (whether or not the recovery of possession by the
association is a’so attributable to any enactment mentioned in
subsection (4) below); or
(b) the recovery of possession by the association is attributable to
any such enactment.
(4) The enactments referred to in subsection (3) above are—

1954 c. 56.

(a) section 12(l)(aa) of the Landlord and Tenant Act
(inserted by paragraph 1(2) of Schedule 4 to this Act);

1954

(b) section 30(1 )(h) of that Act (added by paragraph 3(2) of that
Schedule);
1976 c. 80.

(c) Case XIV in Part II of Schedule 4 to the Rent (Agriculture)
Act 1976 (added by paragraph 5 of Schedule 4 to this Act);

1977 c. 42.

(d) Case 21 in Part II of Schedule 15 to the Rent Act 1977 (added
by paragraph 6 of Schedule 4 to this Act);
(e) paragraph 7 of Schedule 4 to this Act;

1986 c. 5.

(f) section 27(3)(g) of the Agricultural Holdings Act 1986 (added
by paragraph 8(2) of that Schedule);

1988 c. 50.

(g) Ground 8A in Part I of Schedule 2 to the Housing Act 1988
(added by paragraph 9(1) of Schedule 4 to this Act); and
(h) any enactment mentioned in the left-hand column of the table
in paragraph 10 of Schedule 4 to this Act, as it applies by
virtue of that paragraph in a case where the landlord is a
commonhold association in liquidation.
(5) For the purposes of this section the recovery of possession by a
commonhold association is to be regarded as attributable to any
enactment mentioned in subsection (4) above if—
(a) the court makes an order for possession on any ground or in
any Case constituting, or otherwise in pursuance of, that
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Clause 77
This clause^ and clause 78, establish the main provision for the payment of
compensation to a former tenant of a commonhold unit from whom possession is
recovered by virtue of the premature termination of the tenancy under the
commonhold legislation. The method of calculating the compensation is set out in
clause 78.
Subsections (3) to (9) of this clause define more precisely the
circumstances in which compensation will be payable.
Subsections (3) to (5) provide, subject to subsection (6)^ that a commonhold
association is to be regarded for these purposes as recovering possession by virtue of
the premature termination of a tenancy if the recovery of possession is attributable to
the new commonhold ground for possession or other modifications to landlord and
tenant enactments made by the commonhold legislation, or if possession is in any
other way recovered early by virtue of the operation of clause 74.
Subsections (6) to (8) are designed to ensure that the tenant is not entitled to
compensation if, immediately before the commencement of winding up, the person
who was then his landlord would have been entitled to possession in any case.
Subsection (9) also disqualifies the tenant if possession is obtained on a ground which
depends wholly or partly on his being offered suitable alternative accommodation when
such accommodation is in fact offered to him.
It will be necessary to consider further whether additional provisions are required to
ensure a satisfactory relationship between the commonhold compensation provisions
and other statutory provisions for compensation in connection with the termination or
non-renewal of tenancies.
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enactment;
1954 c. 56.

(b) in the case of section 30(1 )(h) of the Landlord and Tenant Act
1954, the court is precluded by section 31(1) of that Act, by
virtue of the establishment to its satisfaction of the ground
there mentioned, from making an order for the grant of a
new tenancy;
(c) in the case of paragraph 7 of Schedule 4 to this Act, a notice
to quit treated by virtue of that paragraph as having been
given has effect; or

1986 c. 5.

(d) in the case of section 27(3)(g) of the Agricultural Holdings Act
1986, the Agricultural Land Tribunal consent under that
section to the operation of a notice to quit and their consent
is based solely on their being satisfied as to the matter there
mentioned.
(6) A commonhold association is not to be regarded as recovering
possession from a person by virtue of the premature termination of
his tenancy under this Part if—
(a) the case does not fall within subsection (3)(a) above;
(b) the recovery of possession by the association is attributable to
any enactment mentioned in subsection (4)(h) above; and
(c) in the circumstances of the case as they existed immediately
before the commencement of the winding up, either—
(i) all relevant requirements applicable for the purposes
of the enactment in question (disregarding for this purpose
any modifications made by paragraph 10 of Schedule 4 to
this Act) were met; or
(ii) the landlord might have obtained possession under
some provision of the tenure protection regime of which
that enactment forms part other than that enactment or any
other enactment mentioned in subsection (4)(h) above.
(7) The reference in subsection (6)(c)(i) above to relevant requirements is a reference to requirements other than any dispensed with by
the court in applying the enactment in question in relation to the
association.
(8) Where any requirement of the enactment in question is put in
terms of the court’s being satisfied, or being of any specified opinion,
with respect to any matter it shall be taken for the purposes of
subsection (6)(c)(i) above as having been met if the circumstances
were such as to justify the court’s being so satisfied or of that
opinion.
(9) A person shall not be entitled to compensation under this
section if—
(a) an order for possession is made against him on any ground
depending wholly or partly on the present or prospective
availability for him of alternative accommodation which
meets the requirements of the enactment under which the
order is made; and
(b) the accommodation in question is in fact made available for
him in accordance with the assumptions on v/hich the court
based its order.
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Quantificaiion of
un'der^^donT?

78.—(I) Subject to subsections (8) and (9) below, the amount of
compensation payable under section 77 above to a former
tenant—
(a) in any case where immediately before the commencement of
the winding up of the commonhold the immediate landlord
under the tenancy concerned was the unit owner, is an
amount equal to the tenant’s percentage of the unit’s commonhold share; and
(b) in any other case, is an amount equal to the tenant’s
percentage of his immediate landlord’s compensation amount.
(2) The tenant’s percentage is the remainder after deducting from
100 the landlord’s percentage determined by reference to the tenancy
concerned.
(3) The landlord’s percentage is determined by reference to any
particular tenancy of a unit by the following formula—
L

=

ST

X

100

VP
where—
L is the landlord’s percentage;
ST is the value of the landlord’s interest in the unit, subject to
the tenancy concerned (and every interest derived from it);
and
VP is the value of the landlord’s interest in the unit with vacant
possession.
(4) For the purposes of subsection (3) above, the value of the
landlord’s interest in a unit shall (subject to subsection (5) below) be
the amount which at the valuation date the interest, if sold on the
open market by a willing seller, might have been expected to realise
on the following assumptions—
(a) on the assumption that the vendor was selling free of any
mortgage to which his interest was then subject (including
any charge in favour of the commonhold association under
section 43 above);
(b) on the assumption that no notice of the proposed resolution for
the winding up of the commonhold had been registered under
section 62(4) above; and
(c) on the assumption that the amendments made by paragraphs 1
to 10 of Schedule 4 to this Act (facilitating recovery by a
commonhold association in liquidation of former commonhold
land) had not been made.
References in this section, in relation to any commonhold which is
being wound up, to the valuation date are references to the date
immediately preceding the day on which the obligation of the
registrar under section 62(5) above to register notice of the resolution
for winding up the commonhold arises.
(5) Where as at the valuation date the landlord or a mortgagee of
his interest had a prospective right under any enactment mentioned in
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Clause 78
This clause sets out, in accordance with paragraphs 10.34 to 10.40 of the Commonhold
Report, the formula basis for the calculation of the principal compensation to which a
former tenant may be entitled in the event of recovery of possession by virtue of the
premature termination of his tenancy on winding up. The system, in effect,
apportions the unit's commonhold share between the unit owner and any tenant
{subsection (l)(c)). Where there is a subtenancy, the head tenant's share is to be
similarly apportioned between him and his tenant, and so on down any chain of
subtenancies {subsection (l)(b)). The landlord's and tenant's percentages are
calculated in accordance with subsections (2) and (3).
Subsection (3) provides a formula to calculate the landlord’s percentage of the
compensation (the balance then constitutes the tenant's percentage). The landlord's
percentage is obtained by dividing the value of his interest subject to the tenancy by
the value of that interest with vacant possession, and multiplying the result by 100.
This produces the appropriate allocation of the commonhold share according to the
respective interests of the landlord and tenant.
Subsections (4) to (7) make further detailed provisions about the approach to valuation
to be adopted. For example, they ensure that the tenant does not receive an
e.xcessive amount of compensation if the landlord had a right to obtain possession
which was purely personal to him (for example, where the former commonhold unit
was his future retirement home); but for these provisions, such a right, being
personal, would not have the appropriate effect in increasing the landlord's percentage
because a purchaser who bought subject to the tenancy would not have the benefit of
the right.
Subsection (8) makes provision for the case where there are different tenants of the
same landlord. Subsection (9) prevents a tenant who has sublet benefiting from the
value of the subtenant's interest in a case where the subtenant does not vacate, and
therefore is not entitled to compensation.
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the left-hand column of the table in paragraph 10 of Schedule 4 to
this Act to recover possession from the person who was then the
tenant under the tenancy concerned* in determining the value of the
landlord’s interest under subsection (4) above the further assumption
shall be made that the purchaser would have had the same right.
(6) The landlord or a mortgagee of his interest is to be regarded as
having had such a prospective right as at the valuation date if all
essential requirements applicable for the purposes of the enactment in
question had been met by that date, save only any such requirement
which is excluded in a case where the landlord is a commonhold
association in liquidation by virtue of any modification made by
paragraph 10 of Schedule 4 to this Act.
For the purposes of this subsection, a requirement applicable for
the purposes of an enactment is an essential requirement if the court
does not have power under that enactment to dispense with it.
(7) For the purpose of determining the tenant’s percentage in the
case of a sub-tenant, the value referred to as VP in the formula in
subsection (3) above shall be determined on the assumption that the
landlord is not entitled, so far as relates to any land comprised in the
sub-tenant’s tenancy, to the benefit of any rights under any tenure
protection regime which depend wholly or partly on a tenant’s being
in occupation of land comprised in his tenancy.
(8) Where compensation is payable under section 77 above to two or
more former tenants (who were not joint tenants) of the same
landlord—
(a) subsection (1) above shall apply for determining the aggregate
amount payable to both or all of them;
(b) the reference in the definition of the value ST in subsection
(3) above to the tenancy concerned shall be read as a
reference to both or all the tenancies concerned;
(c) subsection (5) above shall apply as if it referred to any of the
tenancies concerned;
(d) the references in subsection (7) above to a sub-tenant and the
sub-tenant’s tenancy shall be read as references respectively
to two or more sub-tenants and their tenancies; and
(e) the amount of compensation payable to each former tenant
shall be determined by dividing the amount determined under
subsection (1) above among both or all the former tenants in
such manner as may be agreed between them or, in default
of agreement, determined by the court to be fair and
reasonable having regard to all relevant circumstances relating
to their respective tenancies.
(9) Where—
(a) a person (“the outgoing tenant’’) is entitled to compensation
under section 77 above;
(b) immediately before the valuation date he was the landlord
under a sub-tenancy of the unit concerned; and
(c) the commonhold association has not recovered possession from
the person who was then the sub-tenant (or any successor of
his) and it appears to the liquidator that it will be unable to
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do so;
the amount of the compensation payable under that section to the
outgoing tenant shall be reduced by the amount that would have been
payable to the sub-tenant (or his successor) in accordance with this
section had the association recovered possession from him in circumstances in which he would have been entitled to compensation under
that section.
Compensation
for former
tenants in
respect of
consequential
loss.

79.—(1) Subject to the following provisions of this section, where a
former tenant of a unit or of any premises formerly comprised in a
unit is entitled to compensation under section 77 above he shall also
be entitled to compensation from the former landlord under this
section in the circumstances mentioned in subsection (2) below.
(2) Those circumstances are that either—
(a) where the tenancy was a subsisting tenancy at the time of
registration of the commonhold declaration, the consent of
the person who was then the tenant was required by section
18 above and neither given nor dispensed with in accordance
with that section; or
(b) in any other case, the former tenant or, if he was not the
original tenant under the tenancy, the original tenant was not
given in accordance with this section any notice of commonhold status required under this section;
and (in either case) the former tenant suffers loss in consequence of
the fact that the commonhold association recovers possession from him
by virtue of the premature termination of his tenancy under this Part.
(3) A commonhold association is to be regarded for the purposes of
this section as recovering possession from a person by virtue of the
premature termination of his tenancy under this Part in the same
circumstances as apply for the purposes of section 77 above.
(4) The reference in subsection (2)(b) above to a notice of commonhold status is a reference to a notice—
(a) in such form as may be prescribed;
(b) stating that the land to be comprised in the tenancy forms, or
will by the commencement of the tenancy form, part of a
commonhold; and
(c) giving such information with respect to the consequences of
commonhold status as may be prescribed.
(5) Such a notice shall be given in such descriptions of case, and at
or not later than such a time preceding the commencement of any
tenancy for which such a notice is required, as may be prescribed.
(6) In any proceedings for recovery of any compensation under this
section, it shall be for the former landlord to show that any circumstances mentioned in paragraph (a) or (b) of subsection (2) above on
which the claim for compensation is based do not apply.
(7) In this section “prescribed” means prescribed by regulations
made by the Lord Chancellor.
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Clause 79

This clause gives a tenant entitled to compensation under clause 77 an additional
claim against his landlord for additional loss suffered as a result of premature
termination of his tenancy in two special cases, where the tenant was not duly
warned of the risk that his tenancy might be prematurely terminated.
The first case (subsection (2)(a))is where the tenancy existed before the commonhold
was established and the promoter failed to comply with the provisions of clause IS
requiring the tenant’s consent to be obtained or to be dispensed with by the court.
The second (subsection (2)(b)) is where the tenancy was created after the
establishment of the commonhold and the original tenant was not duly notified that
the premises were in a commonhold. The additional claim for compensation in the
second case is recommended in paragraph 10.8 of the Commonhold Report; the obvious
similarity of the position of the pre-existing tenant whose consent was not obtained
or dispensed with makes it appropriate to extend the provision to that case as well.
The claim under this clause would be for the actual amount of any loss which the
tenant proved resulted from recovery of possession by virtue of the premature
termination (for example, removal and relocation expenses).
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Winding up: application of assets
Functions of
liquidator:
general.

80.—(1) The functions of the liquidator of a commonhold
association are—
(a) to secure that the assets of the association are got in and
realised;
(b) to meet any liabilities of the association so far as they fall in
accordance with this section or section 81 below to be met
before determination of the commonhold shares; and
(c) to determine and apply the commonhold shares in accordance
with sections 82 and 83 below.
(2) The liquidator shall carry any service charge receipts in hand at
the commencement of the winding up to the general service charge
fund.
(3) Any assets recovered by the liquidator which are referable to
reserve fund or general management purposes shall initially be carried
by the liquidator to the appropriate fund.
(4) For the purposes of subsection (3) above, assets are referable to
reserve fund purposes to the extent that they consist of or represent
amounts recovered by the liquidator in respect of—
(a) any arrears of service charge contribution which the liquidator
considers the commonhold association would have been
obliged (if paid before commencement of the winding up) to
carry to any reserve fund; or
(b) any claim of the commonhold association against any other
person—
(i) in respect of any matter expenditure on which is
within the purposes of any such fund; or
(ii) arising out of or connected with any agreement
concerning any such matter;
and the appropriate fund, in relation to any such assets, is the reserve
fund in question.
(5) For the purposes of subsection (3) above, assets are referable to
general management purposes to the extent that they consist of or
represent amounts recovered by the liquidator in respect of—
(a) any arrears of service charge contribution not falling within
subsection (4)(a) above; or
(b) any claim of the commonhold association against any other
person—
(i) in respect of any matter expenditure on which is a
service charge expense but not within the purposes of any
reserve fund; or
(ii) arising out of or connected with any agreement
concerning any such matter;
and the appropriate fund in relation to any such assets is the general
service charge fund.
For the purposes of paragraph (b)(i) above expenditure on any
matter is a service charge expense if it is expenditure of a kind
which, if the commonhold were still subsisting, would be required to
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Clause 80
This clause^ and clauses 81 to 95, make detailed provisions for the conduct of the
winding up of a commonhold. Because of the special feature of commonholds, this
necessarily involves a number of technical and novel provisions, but wherever
reasonably practicable the commonhold liquidation provisions - particularly those of a
more procedural kind - follow comparable provisions of companies winding up
legislation.
This clause lays down the general functions of the liquidator. Subsection (1) requires
him to get in and realise the assets of the association, to meet the liabilities of the
association which fall to be met out of the assets of the association before
determination of the commonhold shares, and to determine and apply the commonhold
shares in accordance with the rules laid down in the Bill. A number of special
provisions relate to the latter two aspects of the liquidator’s task. They arise
principally from the fact that, subject to particular rules (for example providing for
appropriate creditors to be paid out of any reserve fund), the restricted liability
principle involves the apportionment of the association’s liabilities to each unit owner
(see the notes to clauses 51 above and 83 below).
Subsection (2) requires that service charge receipts in hand at the time of
commencement of winding up are carried to the general service charge fund. Assets
recovered thereafter which are referable to reserve fund or general management
purposes should be carried to the appropriate fund {subsections (3) to (5)). Under
subsections (6),(7) and (9)^ pre-winding up liabilities in respect of purposes falling
within a reserve fund must be met out of the appropriate reserve fund (so far as
adequate). Any surplus remaining in a reserve fund after settlement of those
liabilities is carried to the general service charge fund {subsection (8)).
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be taken into account by the association in determining any service
charge to be levied by the association under section 36 above.
(6) The liquidator shall meet any pre-winding up reserve fund
liabilities, so far as possible, from the appropriate reserve fund (and
to the extent that such liabilities can be met from that fund, they
shall be met before determination of the commonhold shares).
(7) Such liabilities rank equally between themselves; and if the
appropriate reserve fund in relation to any such liabilities is insufficient for meeting them in full the amounts payable out of the fund
in respect of them in accordance with subsection (6) above shall be
reduced in equal proportions between the liabilities.
(8) Any surplus remaining in any reserve fund after payment of
any pre-winding up reserve fund liabilities payable out of the fund
shall be carried to the general service charge fund.
(9) For the purposes of this section “pre-winding up reserve fund
liability” means, in relation to a commonhold association in
liquidation—
(a) any liability of the association incurred before the commencement of the winding up; and
(b) any liability of the association incurred after the commencement if or to the extent that it is referable (directly or
indirectly) to a pre-commencement receipt of the association
or to a pre-commencement event;
where in either case expenditure of the association in meeting that
liability falls within the purposes of any reserve fund (and the fund in
question is the appropriate reserve fund).
(10) In subsection (9)(b) above—
(a) “pre-commencement receipt” means any goods, services,
supplies or other benefit provided to the association before
the commencement of the winding up; and
(b) “pre-commencement event” means any act, omission or other
event occurring before the commencement of the winding up.
Excuses of
winding up.

81.—(1) All expenses properly incurred in the winding up of the
commonhold, including the remuneration of the liquidator, shall be
met from the general assets of the commonhold association before
determination of the commonhold shares.
(2) References in this section to a commonhold association’s general
assets are references to any assets of the association which are not
assets of any reserve fund.
(3) In the winding up of a commonhold—
(a) the assets of the general service charge fund shall first be
applied for the purpose of meeting the expenses mentioned in
subsection (1) above; and
(b) any remaining general assets of the commonhold association
shall be so applied only if and to the extent that that fund is
insufficient for the purpose.
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Clause 81

This clause makes provision for the expenses incurred in winding up (including the
liquidator’s remuneration) to be met out of the assets of the commonhold association,
before the determination of the commonhold shares. This is appropriate because the
need to carry through the process of winding up, once begun, is of paramount
importance in the interests of all unit owners and creditors. Further provision may,
however, be made to ensure that the winding up expenses are allocated as appropriate
to the different funds or the capital value element of the individual commonhold
shares.
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Determination
of com monhold
shares.

82.—(1) This section applies where in the winding up of any
commonhold there are any surplus assets of the commonhold
association.
(2) In this section “surplus assets” means, in relation to a commonhold association, assets of the association remaining after meeting, or
reserving sufficient sums for meeting, any liabilities of the association
so far as they fall in accordance with section 80 or 81 above to be
met before determination of the commonhold shares.
(3) The commonhold share of a former unit in a commonhold
which is being wound up consists of the capital value element of the
share, with the addition (where the former unit carried a service
charge contribution) of any service charge credit attributable to the
unit.
(4) The amount of the capital value element of any unit’s commonhold share shall be determined by multiplying the total amount of all
the surplus assets, excluding any assets of the general service charge
fund, by the unit’s capital value fraction.
(5) The amount of any service charge credit attributable to a
former unit shall be determined by multiplying the total amount of
any surplus assets in the general service charge fund by the unit’s
service charge fraction.
(6) Amounts determined under subsection (5) above are subject to
any adjustments appearing to the liquidator to be appropriate in
relation to all or any of those amounts in consequence of any shortfall
in any amounts recovered by him in respect of arrears of service
charge contribution.
(7) Adjustments authorised by subsection (6) above include
complete cancellation of any service charge credit that would
otherwise be attributable to a unit in accordance with subsection (5)
above.

Application of
commonhold
shares.

83.—(1) Subject to section 84 below, a unit’s commonhold share
shall first be applied in meeting, so far as possible, any liabilities
which rank as secured on the share.
(2) The following are for the purposes of this Part liabilities which
rank as secured on a unit’s commonhold share—
(a) any liability in respect of a debt which immediately before the
commencement of the winding up was secured by a mortgage
of the fee simple of the unit (other than the commonhold
association’s charge under section 43 above);
(b) any liability in respect of any compensation payable under
section 77 above to a former tenant of the unit or of any
premises formerly comprised in the unit; and
(c) any liability in respect of a debt which immediately before the
termination of the tenancy of any such former tenant who is
entitled to any compensation payable under that section was
secured by a mortgage of the interest of the tenant.
(3) Except in a case to which section 85 below applies, if any part
of the share remains after meeting any liabilities which rank as

186

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES
Clause 82
This clause sets out the basic determination of the commonhold share attributable to
each unit. The commonhold share consists generally of two elements: the capital
value element and, so long as the unit carried a service charge contribution, the
service charge credit (subsection (3)).
Under subsection (4)^ the capital value element is calculated by applying the unit’s
capital value fraction to the assets of the association other than the general service
charge fund. Under subsection (5), the service charge credit is calculated by applying
the unit’s service charge fraction to the general service charge fund.
The two different elements of the commonhold share are not referred to in the
Commonhold Report, but the view has been taken that in a case where the capital
value fraction and the service charge fraction differ it is appropriate that the
commonhold share should take that into account.
Under subsections (6) and (7), the liquidator should adjust a unit’s service charge
credit to take into account any arrears of service charge.

Clause 83
This clause sets out how the liquidator is to apply the commonhold shares once he
has determined them. It also makes provision to implement the "restricted liability"
rule (see the notes to clause 51 above).
In the first instance, the liquidator must pay off any liabilities which rank as secured
on the commonhold share (subsection (1)). Subsection (2) identifies those liabilities.
They are: any liability for any debt owed to a former mortgagee of the freehold
interest in the unit (see clause 71(l)(a)); any liability for compensation payable to a
former tenant under clause 77; and any liability for any debt owed to a former
mortgagee of any such tenant.
Subsections (3) to (9) implement the restricted liability rule by making provision for
the allocation to each unit of its due proportion of the commonhold association’s
liabilities, and for the recovery of each such proportion of liability as appropriate.
For this purpose, subsections (8) and (9) establish the concept of "the unit’s allocated
proportion of any liability of the commonhold which is subject to apportionment". All
the liabilities of the association are subject to apportionment, other than those which
fall to be met before determination of the commonhold shares (ie, reserve fund
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secured on the share the liquidator shall—
(a) meet out of the share the unit’s allocated proportion of every
liability of the commonhold association which is subject to
apportionment; and
(b) pay any remainder to the person entitled to the share.
(4) If in any case to which subsection (3) above applies the amount
remaining is insufficient for meeting in full the unit’s allocated
proportion of every such liability of the commonhold association, the
amounts payable out of the share in respect of all such liabilities shall
abate in equal proportions between themselves.
(5) The amount of a unit’s allocated proportion of every such
liability of the commonhold association, so far as not met out of the
unit’s commonhold share in accordance with subsection (3) above, is
recoverable by the commonhold association from the person entitled
to the share.
(6) Any amount so recoverable is not subject to any set off or
abatement (whether under any rule of law or by virtue of any
enactment) by reference to any liability of the commonhold
association to the person entitled to the share.
(7) It is the duty of the liquidator—
(a) to take all reasonably practicable steps to recover any amount
so recoverable; and
(b) to pay any sums recovered by virtue of subsection (5) above to
the creditor.
(8) References in this Part, in relation to a former unit in a commonhold which is being wound up, to the unit’s allocated proportion
of any liability of the commonhold association which is subject to
apportionment, are references to the amount found by multiplying the
total amount of that liability by the unit’s service charge fraction.
(9) For the purposes of this Part, a liability of a commonhold
association is subject to apportionment if or to the extent that it does
not fall in accordance with section 80 or 81 above to be met before
determination of the commonhold shares.
Priorities of
liabilities
secured on
commonhold
shares.

84.—(1) This section applies where there are two or more liabilities
which rank as secured on any commonhold share.
(2) Two or more liabilities of the same class shall rank between
themselves according to the ranking between themselves, as at the
date immediately before the date of the commencement of the
winding up of the commonhold, of the interests they respectively
represent.
(3) Subject to the following provisions of this section, liabilities of
every class are payable in full (so far as the share is sufficient for the
purpose) and, where there are two or more liabilities of the same
class, those liabilities are so payable in the order in which they rank
by virtue of subsection (2) above.
(4) Liabilities of any subsidiary class are payable only out of any
amount which, apart from the payment of those liabilities, would be
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liabilities and winding up expenses - see clauses 80(6), (7) and (9) and 81). Each
unit’s allocated proportion is calculated by applying its service charge fraction to the
total of the liabilities subject to apportionment.
Under subsection (3), the liquidator is first required, after satisfying liabilities which
rank as secured on the commonhold share under subsections (1) and (2), to meet the
unit’s allocated proportion of the association’s liabilities out of the commonhold share.
(But this is subject to clause 85 which makes special provision if the former unit
owner or other person entitled to the commonhold share is himself insolvent.) The
liquidator must then pay any remainder of the commonhold share to the person
entitled to that share {subsection (3)(b)).
If the commonhold share is insufficient to meet the unit's allocated proportion of the
liabilities, the creditors are paid a pifi rata dividend out of whatever is available
{subsection (4)), and for the benefit of the creditors the liquidator must do what he
reasonably can to recover the shortfall from the person entitled to the commonhold
share {subsections (5) and (7)). Since the principle of restricted liability is designed
to ensure that a unit owner does not bear any part of any other unit owner’s
allocated proportion of the association’s liabilities there is no further provision for
recovery of any shortfall.
Subsection (6) prevents the former unit owner (or other person entitled to the
commonhold share) from setting off against the shortfall any amount which the
association may happen to owe him, because that might give him the chance to
circumvent the effect of other former unit owners being unable to pay in full.

Clause 84
This clause deals with the priorities as between different debts which, under clause
83(1) and (2), rank as secured on a unit’s commonhold share. Thus, for example,
liabilities representing different mortgages which affected the freehold interest in the
former unit would rank amongst themselves according to the usual rules as to priority
of mortgages, as applicable to those mortgages immediately before the commencement
of winding up.

189

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Property
payable in respect of the immediately superior liability.
(5) Payment in respect of any liability (“the superior liability”) is
subject to payment of the amounts (if any) payable in respect of all
liabilities immediately subsidiary to it; and only the balance (if any)
remaining of the amount otherwise payable is payable in respect of
the superior liability.
(6) Subsection (5) above applies to a liability which is itself
subsidiary to another liability equally as it applies to one which is not.
(7) For the purposes of this section—
(a) liabilities which rank as secured on a commonhold share—
(i) are liabilities of the same class if the interests they
represent are each immediately derived from the same
interest in the unit concerned; and
(ii) are liabilities of a subsidiary class if the interests
they represent are derived from a leasehold interest;
(b) a liability—
(i) is subsidiary to another liability if it represents an
interest derived from the interest the other liability
represents; and
(ii) is immediately so subsidiary if it represents an
interest immediately so derived;
and the other liability is superior (and, in a case within subparagraph (ii) above, immediately superior) to it;
(c) a liability in respect of a debt formerly secured by a mortgage
represents the interest of the mortgagee under the mortgage;
and
(d) a liability in respect of any compensation payable under this
Part to a former tenant represents the interest of the former
tenant under the tenancy.
Procedure in
cases of
insolvency.

85.—(1) This section applies where—
(a) the affairs of the person entitled to a commonhold share are
subject to insolvency procedure; and
(b) the liquidator has been given notice of that fact in such
manner as may be prescribed by commonhold insolvency
regulations.
(2) For the purposes of this section the affairs of an individual shall
be taken to be subject to insolvency procedure if—
(a) he has been adjudged bankrupt;
(b) a voluntary arrangement (within the meaning of Part VIII of
the 1986 Act) proposed by him has been approved under that
Part;
(c) he has died and his estate falls to be administered in
accordance with an order under section 421 of that Act
(insolvent estates); or
(d) an interim order under section 252 of that Act (interim orders
where debtor proposes to make a voluntary arrangement with
his creditors) has been made in his case and is still in force.
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Clause 85

This clause makes special provision for the application of the commonhold share, and
the recovery of the unit’s allocated proportion of the association’s liabilities, where
the unit owner or other person entitled to the commonhold share is insolvent.
Since the effect of restricted liability is rather as if each creditor of the association
and the unit owner had separately contracted as regards the unit’s allocated
proportion of the association’s liabilities (see the notes to clause 51), it follows that
the creditor is, as regards that proportion, in much the same position as any other
unsecured creditor of the unit owner or other person entitled to the commonhold
share. Accordingly, if the liquidator is given notice that the person entitled to the
commonhold share is subject to insolvency procedure (defined in subsections (2) and
(3)), any part of the commonhold share not already paid out is payable without
deduction in respect of the allocated proportion of the association’s liabilities (though
it remains subject to deduction in respect of liabilities which rank as secured on it
under clause 83) {subsection (4)). It thus becomes part of the general estate of the
person entitled to the commonhold share, available to meet all his debts including his
allocated proportion of the association’s liabilities. The liquidator remains under a
duty to do what he reasonably can to recover the allocated proportion of the
association’s liabilities from the person entitled to the commonhold share (clause
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(3) For the purposes of this section the affairs of a company shall
be taken to be subject to insolvency procedure if—
(a) it is being wound up;
(b) an administration order made under section 8 of the 1986 Act
is in force in relation to it;
(c) a receiver has been appointed on behalf of the holders of any
debentures of the company secured by a charge which, as
created, was a floating charge;
(d) a voluntary arrangement (within the meaning of Part I of that
Act) proposed by the directors of the company has been
approved under that Part; or
(e) meetings have been summoned under section 3 of that Act to
decide whether to approve a proposal for such an arrangement and the meetings have not yet been concluded.
(4) Any part of the net share which has not, before the date of the
notice mentioned in subsection (l)(b) above, been applied in meeting
the unit’s allocated proportion of any liabilities of the commonhold
association which are subject to apportionment shall be payable in full
to the person entitled to the share, without any (or any further)
deduction in respect of any such liability.
(5) In subsection (4) above, the reference to the net share is a
reference to so much of the share as remains after meeting any
liabilities which rank as secured on the share.
1986 c. 45.
Inteipretation of
provisions
relating to
application of
assets.

(6) In this section “the 1986 Act” means the Insolvency Act 1986.

86.
—
commonhold association in liquidation, to the general service charge
fund is a reference to assets of the association representing—
(a) service charge receipts; or
(b) amounts recovered by the liquidator in respect of arrears of
service charge contribution;
which are not required to be carried to any reserve fund.
(2) In those sections and this section—
(a) any reference to amounts recovered by the liquidator in respect
of arrears of service charge contribution includes a reference
to any amount appropriated by the liquidator for meeting
such arrears from any payment that would otherwise fall to
be made by the liquidator under section 83 above to the
person from whom the arrears are due; and
(b) any reference to a reserve fund is a reference to any reserve
fund which before the commencement of the winding up the
association concerned was obliged to maintain in accordance
with the commonhold regulations.

Winding up: miscellaneous
Powers of
liquidator:
general.

87. [ Powers of liquidator as to management of commonhold association’s affairs.]
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83(7)), which means that he must prove for them in the insolvency of that person as
if the association’s creditors were unsecured creditors of that person.

Clause 86

This clause defines various expressions and concepts used in clauses 80 to 85.

Clause 87

This clause and clauses 88 to 92 make (or in the case of this clause would make) a
variety of general and procedural provisions relating to v/inding up similar in
substance - and to a great extent in detail - to provisions which apply in relation to
the winding up of c mpanies under the Insolvency Act 1986,
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( ) The liquidator may apply to the court (in t^^e manner prescribed
by commonhold insolvency regulations) for directions in relation to
any particular matter arising in the winding up.
( ) If any person is aggrieved by an act or decision of the
liquidator, that person may apply to the court; and the court may
confirm, reverse or modify the act or decision complained of, and
make such order in the case as it thinks just.
Statement of
assets and
liabilities for
purposes of
winding up.

8C.—(1) Where a commonhold association goes into liquidation, the
managing members of the association shall, before the end of the
period of twenty-one days immediately following the commencement
of the winding up, make and deliver to the liquidator a statement of
the commonhold association’s assets and liabilities as at the latest
practicable date before the making of the statement.

(2)
I
liquidator within the period applicable under subsection (1) above
each managing member shall be liable ...
Disclaimer and
rescission of
contracts.

89.—(1) This section applies to any contract other than a contract
of tenancy.
(2) The liquidator of a commonhold association may by the giving
of the prescribed notice disclaim any contract of the association to
which this section applies.
(3) A disclaimer under subsection (2) above—
(a) operates so as to determine, as from the date of the disclaimer,
the rights, interests and liabilities of the association in respect
of the contract; but
(b) does not, except so far as is necessary for the purposes of
releasing the association from any liability, affect the rights
or liabilities of any other person.
(4) The court may, on the application of a person who is, as against
the liquidator of a commonhold association, entitled to the benefit or
subject to the burden of a contract to which this section applies made
with the association, make an order rescinding the contract on such
terms as to payment by or to either party of damages for the nonperformance of the contract, or otherwise as the court thinks just.
(5) Any person sustaining loss or damage in consequence of the
operation of a disclaimer under subsection (2) above shall be regarded
as a creditor of the association to the extent of the loss or damage and
accordingly may prove for the loss or damage in the winding up.
(6) Any damages payable to any person by a commonhold
association under an order made under subsection (4) above may be
proved by him as a debt in the winding up.

Prohibition of
proceedings
against commonhold association.

90. When a commonhold association has gone into liquidation, no
action or proceeding shall be proceeded with or commenced against
the association or its property, except by leave of the court and
subject to such terms as the court may impose.
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This clause would deal in further detail with the powers of the liquidator as to the
management of the commonhold association’s affairs (cf section 165 of and Schedule 4
to the Insolvency Act 1986). It would make provision for the liquidator to be able to
apply to the court for directions, and for others to be able to challenge his acts or
decisions in court.

Clause 88
This clause requires the managing members of the association (see paragraph 6(3) of
Schedule 1 below) to provide the liquidator with a statement of the commonhold
association’s assets and liabilities.

Clause 89
So that the liquidator can fully wind up the affairs of the commonhold association,
this clause empowers the liquidator to disclaim contracts (other than tenancies) and
pay compensation to any person suffering loss or damage as a consequence
(subsections (2) and (3)). Subsection (4) provides for the court to be able to order
the rescission of contracts other than tenancies on such terms as it thinks just.

Clause 90
This clause prevents actions or proceedings against a commonhold association in
liquidation from being proceeded with or commenced without the leave of the court.
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Notification that
association is in
liquidation.

91.—(1) When a commonhold association is in liquidation, every
document to which this section applies on or in which the commonhold association’s name appears shall contain a statement that the
association is in liquidation.

(2)
T
business letter issued by or on behalf of the association or a liquidator
of the association.

(3)
I
and any of the following persons who without reasonable excuse
authorises or permits the default, namely, any officer of the
association and any liquidator of the association, shall be liable ...
Vacation of
office of
liquidator and
new appointments.

92.—(1) In a winding up of a commonhold by the court or with
court approval the liquidator may only be removed from office by an
order of the court.
(2) In any other case the liquidator may be removed from office
only by an order of the court or by a special meeting of persons with
a qualifying interest in the liquidation called for the purpose.
(3) In relation to the winding up of a commonhold, a person is to
be regarded for the purposes of this Part as having a qualifying
interest in the liquidation at any time when he is—
(a) a member of the commonhold association;
(b) a creditor of the association who has not received full payment
of his debt and any accrued interest; or
(c) a person entitled to any payment in respect of a liability which
ranks as secured on a unit’s commonhold share who has not
received the full amount payable to him in respect of that
liability.
(4) The liquidator of a commonhold association shall vacate office
if he ceases to be qualified to act as an insolvency practitioner in
relation to the association.
(5) The liquidator of a commonhold association may, in the circumstances prescribed by commonhold insolvency regulations, resign
his office by giving notice of his resignation—
(a) where he was appointed by the court, to the court; and
(b) in any other case, to the registrar.
(6) If a vacancy occurs by death, resignation or otherwise in the
office of liquidator of a commonhold association the vacancy may be
filled—
(a) in a winding up by the court or with court approval, by the
court; or
(b) in any other case, by the court or by a special meeting of
persons with a qualifying interest in the liquidation called for
the purpose.
(7) An order of the court removing or appointing a liquidator under
this section may be made on the application of—
(a) any person with a qualifying interest in the liquidation; or
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Clause 91
This clause provides that a commonhold association’s business letters and other
specified documents must state that the association is in liquidaaon.

Clause 92
This clause provides for the vacation of the office of liquidator, and the appointment
of a new liquidator, in various circumstances.
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(b) the Secretary of State.
(8) The court shall send to the registrar notice of—
(a) the making of an order under this section removing or
appointing a liquidator; and
(b) the receipt by the court of a notice of resignation from a
liquidator appointed by the court.
(9) A liquidator appointed under this section by a special meeting
of persons with a qualifying interest in the liquidation shall send
notice of his appointment to the registrar.
Dissolution of
the commonhold
association.

93.—(1) As soon as the commonhold association's affairs are fully
wound up, the liquidator shall make up an account of the winding up,
showing how it has been conducted and the association's property has
been disposed of.
(2) The liquidator—
(a) shall call a special meeting of persons with a qualifying interest
in the liquidation for the purpose of giving an explanation of
the account; and
(b) not later than such time before the date for which the meeting
is called as may be prescribed by commonhold insolvency
regulations, shall send copies of the account to all those
called to the meeting.
(3) Within seven days after the meeting the liquidator shall send to
the registrar a copy of the account and notice of the holding of the
meeting and of its date.
(4) If a quorum is not present at the meeting, the liquidator shall,
instead of sending the notice required by subsection (3) above, send
notice to the registrar within the time there mentioned stating that the
meeting was duly called and that no quorum was present.
(5) On registration by the registrar of the notice sent under
subsection (3) or (4) above (whether or not within the time allowed)
the commonhold association concerned is dissolved and the liquidator
vacates office.
(6) If the liquidator fails to call a meeting as required by subsection
(2) above or to send a copy of the account or any notice required by
subsection (4) or (5) above, he shall be liable ...

Reference of
questions to
court.

94.
—
liquidation or the Secretary of State may apply to the court to
determine any question arising in the winding up of a commonhold.
(2) The court, if satisfied that the determinafaon of the question
will be beneficial, may accede wholly or partially to the application
on such terms and conditions as it thinks fit, or may make such other
order on the application as it thinks just.

Release of
liquidator.

95.
—
hold association has his release with effect from the appropriate time
determined in accordance with this section.
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Clause 93
This clause makes provision for the final dissolution of the commonhold association.
When the liquidator has fully wound up the association’s affairs he must produce an
account of the winding up {subsection (1)). He must then provide copies of his
account to, and call a special meeting of, those with a qualifying interest in the
liquidation (defined in clause 92(3) as members of the association, creditors of the
association who have not been fully paid, and anyone entitled to a payment in respect
of a liability which ranks as secured on a commonhold share who has not been fully
paid) {subsection (2)). After that, he must notify the registrar {subsections (3) and
(4)). On registration of the liquidator’s notice, the commonhold association is
dissolved and the liquidator vacates office {subsection (5))^ which completes the
process of winding up the commonhold.

Clause 94
This clause and clauses 95 to 100 make a number of further provisions related to
winding up (and in some cases to commonhold administrators) which are similar to
those which apply in relation to companies under the Insolvency Act 1986.
Under this clause, the liquidator and certain others may apply to the court for the
determination of questions arising in the winding up of the commonhold.

Clause 95
This clause makes provision as to the release of the liquidator in various
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(2) In the case of a person who has been removed from office by a
special meeting of persons with a qualifying interest in the liquidation
or who has died, the appropriate time is the time at which notice is
given to the registrar in accordance with commonhold insolvency
regulations that that person has ceased to hold office,
(3) In the case of a person who has been removed from office by
the court or who has vacated office under section 92(4) above, the
appropriate time is such time as the Secretary of State may, on the
application of that person, determine.
(4) In the case of a person who has resigned, the appropriate time
is such time as may be prescribed by commonhold insolvency regulations.
(5) In the case of a person who has vacated office under section
93(5) above, the appropriate time is the time at which he vacated
ofOce.
(6) Where a person has his release under this section, he is, with
effect from the time of his release, discharged from all liability both
in respect of acts or omissions of his in the winding up and otherwise
in relation to his conduct as liquidator.

1986 c. 45.

(7) Nothing in this section prevents the exercise, in relation to a
person who has had his release under this section, of the court’s
powers under section 212 of the Insolvency Act 1986 (summary
remedy against delinquent officers, etc.), as it applies by virtue of
section 101 below.

Administration orders and winding up: supplementary
Acting as
insolvency
practitioner in
relation to a
commonhold
association:
qualification
required.

96.—(1) A person acts as an insolvency practitioner in relation to a
commonhold association by acting as its liquidator or commonhold
administrator.
(2) A person who acts as an insolvency practitioner in relation to a
commonhold association at a time when he is not qualified to do so is
liable to ...
(3) Sections 390 to 398 of the Insolvency Act 1986 (insolvency
practitioners and their qualification) apply for the purposes of
subsections (1) and (2) above as they apply for the purposes of
sections 388 and 389 of that Act (which make provision as to acting
as an insolvency practitioner in relation to companies and individuals
corresponding to that made by subsections (1) and (2) above).
(4) Any reference in that Act to acting as an insolvency practitioner
shall include doing so by virtue of subsection (1) above.

Appointment to
omce of two or
more persons.

97.—(1) This section applies if an appointment of any person to the
office of commonhold administrator or liquidator of a commonhold
association relates to more than one person.
(2) The appointment shall declare whether any act required or
authorised under any enactment to be done by the commonhold
administrator or liquidator is to be done by all or any one or more of
the persons for the time being holding the office in question.
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circumstances, including death, resignation or final dissolution of the commonhold
association.

Clause 96
This clause makes it an offence for someone who is not a qualified insolvency
practitioner to act as a commonhold administrator or liquidator.

Clause 97
This clause makes provision as to the appointment of joint liquidators or
administrators.
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(3) In default of such a declaration, any such act must be done by
all of the persons for the time being holding the office in question,
acting jointly.
Validity of
office-holder’s
acts.

Admissibility in
evidence of
statements of
assets and
liabilities, etc.

Fames to applications.

98. The acts of an individual as commonhold administrator or
liquidator of a commonhold association are valid notwithstanding any
defect in his appointment or qualifications.
99. In any proceedings (whether or not under this Act)—
(a) a statement of a commonhold association’s assets and liabilities
made in pursuance of section 56 or 88; and
(b) any other statement made in pursuance of a requirement
imposed by commonhold insolvency regulations;
may be used in evidence against any person making or concurring in
making the statement.
100. Rules of court shall make provision—
. .^
^
(a) for requirmg notice of an application—
(i) for a commonhold administration order;
(ii) for the discharge or variation of such an order;
(iii) for the approval under section 57 or 58 above of
proposals, or revised proposals, made by a commonhold
administrator;
(iv) for an order under section 63 above approving a
resolution for voluntary winding up; or
(v) for a winding up order under section 65 above;
to be served on such descriptions of persons as may be
specified in the rules; and
(b) for persons served with any such notice to be joined as parties
to the proceedings.

Application of
provisions of
Insolvency Act
1986.
1986 c. 45.

101.—(I) The provisions of the Insolvency Act 1986 set out in
Schedule 6 to this Act apply in relation to the winding up of commonholds, the operation of commonhold administration orders and
related matters with the modifications mentioned in subsection (2)
below.
(2) The modifications are—
(a) any words not included in any provision of that Act as set out
in that Schedule are omitted; and
(b) any words shown in any provision of that Act as so set out in
bold type are inserted (whether or not wholly or partly in
substitution for any words omitted).
(3) An omission (without any substitution of other words for the
words omitted) is indicated in the text as so set out by stops; and so
much of that text as is merely descriptive of the contents of any
provisions of that Act is altered to reflect the contents of those
provisions as modified by virtue of this section (“the modified provisions”).
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Clause 98
This clause ensures the validity of the acts of a liquidator or commonhold
administrator notwithstanding a defect in appointment of qualifications.
Clause 99
This clause makes provision as to the admissibility in evidence of various documents
produced in connection with the winding up or administration of a commonhold.

Clause 100
This clause provides that rules of court may be made for giving appropriate people
notice of court applications in connection with winding up and administration, and for
joining them as parties to the proceedings.

Clause 101
As explained in the notes to clause 80 above, the general aim is to provide that the
procedure for winding up a commonhold should be similar to that for winding up a
company, so far as the special position of a commonhold allows. Accordingly, this
clause applies to the winding up (and to administration) of commonholds, and related
matters, various provisions of the Insolvency Act 1986, subject to appropriate
modifications. Those provisions are set out in Schedule 6 (or, in the case of a
number of provisions yet to be drafted, are identified in that Schedule). For ease of
reference, the text of the provisions as they apply to commonholds is (or would be)
set out in full in the Schedule with the modifications clearly identified, in the manner
explained in subsections (2) and (3) of this clause.
Important examples of the Insolvency Act provisions applied by this clause and
Schedule 6 are: fraud etc in anticipation of winding up (section 206 of the 1986 Act);
transactions in fraud of creditors (section 208); fraudulent trading (section 213);
investigation and prosecution of malpractice (sections 218 and 219); and management
by commonhold administrators and liquidators (sections 234 to 237).
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(4) Expressions used in the modified provisions to which a meaning
is given for the purposes of this Act or this Part have the meaning so
given.
(5) In the application of any other provision of that Act for the
purposes of the modified provisions (including in particular Schedule
10, which provides for the punishment of offences), any words
descriptive of the contents of any of the modified provisions shall
have effect with any necessary modifications.
Commonhold
insolvency
regulations.

102.—(1) The Lord Chancellor and the Secretary of State acting
jointly may by regulations make such provision as they consider
appropriate—
(a) for the purpose of giving effect to this Chapter; and
(b) with respect to any matters as regards which they consider it
expedient to make provision for the purposes of, in
connection with or in consequence of the operation of the
provisions of this Chapter.
(2) Without prejudice to the generality' of subsection (1) above, the
regulations may in particular make provision—
(a) for regulating or prescribing anything which in accordance
with any of the provisions of this Chapter falls to be
regulated or prescribed by commonhold insolvency regulations;
(b) with respect to the form and (so far as not more particularly
provided for by any of those provisions) the contents of any
notice required by any of those provisions;
(c) with respect to the manner in which any meeting required by
any of those provisions is to be called and the procedure
(including any quorum) at any such meeting; and
(d) for applying such of the relevant insolvency provisions as may
be specified in the regulations, with such modifications as
may be so specified, for the purposes of, in connection with
or in consequence of the operation of any provisions of this
Chapter.
(3) In subsection (2)(d) above “the relevant insolvency provisions”
means—

1986 c. 45.

(a) the provisions of the Insolvency Act 1986, other than those
applied by section 101 above;
(b) any rules made under section 411
insolvency rules); and

of that Act (company

(c) any regulations made by the Secretary of State under a power
conferred by rules so made.
(4) Except as provided by section 96 or 101 above or by regulations
made under this section, nothing in that Act shall be read as applying
for the purposes of the winding up of the affairs of a commonhold
association.
(5) References in this Part to commonhold insolvency regulations
are references to regulations made under this section.
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Clause 102
This clause^ which concludes the provisions relating to winding up, provides for the
Lord Chancellor and the Secretary of State acting jointly to make commonhold
insolvency regulations as appropriate {subsection (1)). In accordance with the aim of
keeping commonhold winding up in line with company winding up so far as
practicable, subsections (2)(d) and (3) indicate that the commonhold insolvency
regulations may apply provisions of the companies insolvency legislation and rules,
with any appropriate modifications.
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CHAPTER III
MISCELLANEOUS AND GENERAL
Acquisition of
title to commonhold land by
possession.
1980 c. 58.

Miscellaneous
103.—(1) The owner of a unit within a commonhold cannot—
(a) acquire title under the Limitation Act 1980 (otherwise than by
virtue of the barring of a right of redemption) to an estate in
any land within the commonhold; or
(b) acquire by prescription (whether at common law or under any
enactment) any easement, land obligation, right or privilege
in or over any land within the commonhold.
(2) Accordingly possession by such an owner of any such land not
comprised in his unit cannot be adverse possession for the purposes of
paragraph 8 of Schedule 1 to that Act in relation to any right of
action of any person to recover a freehold estate in the land.
(3) A person claiming to have acquired a title under the Limitation
Act 1980 to a freehold estate in any land within a commonhold shall
not be entitled to be registered as proprietor of that estate under
section 75 of the Registration Act unless—
(a) the land concerned constitutes a separate unit; and
(b) he nas given the commonhold association notice that he is
willing to become a member of the commonhold in right of
his ownership of the land.
(4) Where any such person requests the commonhold association to
make any variation of the commonhold declaration for defining the
land concerned as a separate unit, the reasonable costs of the
association of or incidental to—
(a) considering the request; and
(b) making the variation requested and any other variation
appearing to the association to be necessary in consequence of
it;
shall be recoverable by the association from the person making the
request.
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Clause 103
This clause (and certain related provisions in clauses 106 and 107) makes limited
adaptations to the existing law on the acquisition of title to land by adverse
possession in its application to land within a commonhold, primarily to implement the
recommendations in paragraphs 6.11 to 6.16 and 12.7 to 12.11 of the Commonhold
Report. The purpose of these provisions is to preserve the integrity of commonholds
by ruling out possessory title disputes between unit owners, and by ensuring that
outsiders can only acquire title to commonhold land if they conform to the rules of
the commonhold, or if the land is excluded from the commonhold in cases where
exclusion would be acceptable.
First, a unit owner cannot acquire title by adverse possession over any other land
within the commonhold, whether the common parts or another unit {subsection (1)(a)).
This provision requires amendment so as to prevent the commonhold association from
acquiring title to land within a unit (paragraph 6.15 of the Commonhold Report).
Secondly, although a person other than a unit owner is not absolutely prevented from
acquiring title by adverse possession to land within a commonhold, he can only be
registered as owner if the land in question is a separate unit, and if he agrees to
become the member of the commonhold association in respect of it {subsection (3)).
If he does not agree to become a member, the court or Chief Land Registrar may be
asked to make an order to the effect that he loses his title unless he does so within
a specified period (clauses 106(8) and 107(3)).
Subsection (l)(b) also prevents a unit owner from acquiring by prescription any
easement or similar right over any other land within the commonhold. Paragraph 6.10
of the Commonhold Report suggested that it should be possible for a unit owner so to
acquire a right over another unit, though paragraph 6.11 recommended that a unit
owner should not be allowed to acquire a right over the common parts in this way.
On balance, it was felt better to require the creation of all such rights of unit
owners by way of variation of the commonhold regulations.
If an outsider claims title by adverse possession to land which is not a separate unit
(ie, because he is in possession of part only of a unit, or all or part of the common
parts) he may ask the commonhold association to make, at his expense, a variation of
the commonhold to define the land in question as a separate unit, so that he would
then be able to comply with subsection (3) and get himself registered as unit owner
{subsection (4)).
If the commonhold association refuses to make the variation, the claimant may apply
to the court or Chief Land Registrar under clause 106 or 107 for an order to make
the variation to turn the land into a unit (so long as he has agreed to become a
member of the association) or to exclude the land from the commonhold (clauses
106(3) and (7), and 107(1)). A commonhold must always comply with the basic
requirements for establishing or varying commonholds, so the court or registrar may
only exclude the land from the commonhold if the commonhold would have been
allowed to exclude it (clauses 106(5) and 107(2)), and the court or registrar may only
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Application of
Leasehold
Reform Act 1967
to commonhold
land.

104.—(1) Obligations imposed by this Part and by the commonhold
regulations on the owner of a unit within a commonhold shall not be
treated as incumbrances for the purposes of Part I of the Leasehold
Reform Act 1967.

1967 c. 88.

(2) Subsection (1) above is not to be read as prejudicing the
application by virtue of this Part of obligations so imposed in relation
to any person who becomes such an owner by virtue of a conveyance
executed to give effect to section 8 of that Act (obligation to enfranchise).
(3) In section 10 of that Act (rights to be conveyed to tenant on
enfranchisement) only the following provisions shall apply in relation
to a conveyance so executed in the case of a house and premises in a
commonhold (the remaining provisions being unnecessary in such a
case in view of the rights and obligations conferred or imposed on
unit owners by this Part or by the commonhold regulations)—

1925 c. 20.

(a) subsection (1) (general words implied in conveyances by
section 62 of the Law of Property Act 1925, all-estate clause
implied under section 63 of that Act, title to be conveyed by
landlord, etc.);
(b) subsection (4)(a) (provision for securing tenant is bound by
restrictive covenants affecting the house and premises
otherwise than by virtue of tenancy); and
(c) subsection (5) (unreasonable provision not required to be
included in conveyance), with the omission of the reference
to subsection (3) and reading the reference to subsection (4)
as one to subsection (4)(a).
(4) A person shall not be entitled under Part I of that Act to
acquire the freehold of any property at any time when the freehold is
vested in a commonhold association.
(5) Where—
(a) a notice is given by a tenant under section 8 of that Act of his
desire to have the freehold of a house and premises in a
commonhold; and
(b) the house and premises do not constitute one or more separate
units;
the obligations of the landlord and the tenant under subsection (1) of
that section shall not arise unless and until the commonhold
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exclude the land if it is fair and reasonable to do so, taking into account the
interests of both the applicant and the members of the commonhold (clauses 106(6)
and 107(2)), In order to preserve the integrity of commonholds, however, clauses 106
and 107 may be amended to provide that the court or registrar can only exclude the
land if it is not a whole unit and if it is not suitable to be redefined as a new unit.

Clause 104
This clause makes limited modifications to the way in which the Leasehold Reform Act
1967 (under which the tenant under a long lease of a house is, in certain
circumstances, entitled to acquire the freehold or an extended lease of it) would apply
in relation to a house which was a commonhold unit. If (see Part IV of this Paper)
it were to be decided to ban long leases of commonhold units, the provisions set out
in this clause would not be required. Conversely, if it were decided that the 1967
Act should be extended to commonhold flats (see ibid), further modifications would
fall to be made.
Subsections (1) and (2) ensure that where, under the 1967 Act, someone acquires the
freehold in a house which is a commonhold unit, he acquires it subject to all the
obligations which bind it under the commonhold system. But for the provision made
here, section 8 of that Act might be thought to effect the transfer of the freehold
without the commonhold obligations.
Subsection (3) disapplies various provisions of the 1967 Act which would have effect,
on acquisition of the freehold under that Act, to grant various rights with the
freehold: it is not necessary to apply those provisions in relation to a commonhold
unit because the commonhold system automatically ensures, so far as appropriate, that
the unit has the benefit of all relevant rights.
The other principal effect of this clause is to make similar provision to that made
under clause 103 in respect of a person acquiring title by possession, to the effect
that a tenant of a house which does not constitute the whole of a separate unit must
first have it turned into a separate unit by way of variation of the commonhold
(subsection (5)). Thus there is provision similar to clause 103(4) for the landlord or
tenant of the house to ask the commonhold association to make the necessary
variation, at the expense of the tenant (subsection (6)). Similarly, the landlord or
tenant may apply to the court or Chief Land Registrar to make the necessary
variation (clauses 106(7) and 107(1)). There is, however, no provision for the court or
Chief Land Registrar to exclude the house from the commonhold because a whole
nouse will invariably be suitable to be defined as a new unit and so remain within the
commonhold. (There is, however, provision for the court or Chief Land Registrar to
order the exclusion of the remainder of the unit - clause 106(3)(b) and clause 107(1)).
By virtue of subsection (4)^ the right to acquire the freehold under the 1967 Act does
not apply in relation to the common parts of a commonhold, or to any part of a
commonhold in liquidation.
Subsection (9) provides that a notice under the 1967 Act of a person’s desire to have
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declaration is varied so as to define as a separate unit the house and
premises or (as may be appropriate) any land included in the house
and premises which does not at the relevant time constitute a separate
unit.
(5A) If in any case within subsection (5) above—
(a) any variation of the commonhold declaration which is
necessary by virtue of that subsection has not been made; and
(b) no application has been made for the purpose of securing any
such variation under section 106 or 107 below;
before the end of the period of [
] after the relevant time, the
notice under section 8 shall cease to have effect.
(5B) Where subsection (5A) above applies—
(a) the tenant shall be liable to make such compensation as may be
just to the landlord in respect of the interference (if any) by
the notice given by him under section 8 with the exercise by
the landlord of his power to dispose of or deal with the house
and premises or any neighbouring property; and
(b) any further notice given under that section with respect to the
house or any part of it (with or without other property) shall
be void if given within the following three years.
(6) Where the tenant or the landlord (or both) request the commonhold association to make any variation of the commonhold declaration
which is necessary by virtue of subsection (5) above, the reasonable
costs of the association of or incidental to—
(a) considering the request; and
(b) making the variation requested and any other variation which
appears to the association to be necessary in consequence of
it and to which the tenant and the landlord both agree;
shall be recoverable by the association from the tenant.
1967 c. 88.

(7) Section 28 of the Leasehold Reform Act 1967 (retention or
resumption of land required for public purposes) shall not apply to
any property within a commonhold.
(8) Sections 29 and 30 of that Act (covenants to be included in
conveyances and leases for the benefit of certain public bodies) shall
not apply in relation to—
(a) the acquisition of a freehold or an extended lease under Part I
of that Act; or
(b) the grant of a new tenancy in satisfaction of the right to an
extended lease under that Part;
where the house and premises concerned are in a commonhold.
(9) Without prejudice to section 71(5) above, a notice of a person’s
desire to have the freehold under that Part of a house and premises in
a commonhold shall cease to have effect if before the completion of
the conveyance in pursuance of the notice the winding up of the
commonhold commences.
(10) In this section the following expressions shall be construed as
if contained in that Part—
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the freehold of a house and premises in a commonhold ceases to have effect if
winding up commences before completion of the enfranchisement process. This
provision would probably be extended so as to provide that a notice of a person’s
desire to have an extended lease would similarly cease to have effect.

211

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Property
“house”;
“house and premises”;
“landlord”; and
“relevant time”.
(11) Schedule I to that Act (enfranchisement or extension by subtenants: application of references to landlord, etc.), as it applies in
relation to a house and premises in a commonhold, shall have effect
with the following modifications—
(a) the reference in paragraph 1(1 )(b) to proceedings arising out of
the notice shall include a reference to any action for the
purposes of or in connection with securing a variation by the
commonhold association of the commonhold declaration
which is necessary by virtue of subsection (5) above; and
(b) the reference in paragraph 4(1 )(b) to legal proceedings under
Part I of that Act shall include a reference to any proceedings under section 106 or 107 below.
The right to buy.

Powers of court
for purposes of
sections 103 and
104.

105. [Provisions relating to the right to buy.]

106.—(1) In this section “exclusion order” means, in relation to
land within a commonhold, an order—
(a) requiring the commonhold declaration to be varied so as to
exclude the land from the commonhold; and
(b) requiring any other variations of the declaration to be made
which appear to the court to be necessary in consequence of
the exclusion.
(2) In this section “variation order” means, in relation to such land,
an order—
(a) requiring the commonhold declaration to be varied so as to
define the land as a separate unit; or
(b) in a case where the land constitutes a separate unit, requiring
any variation of the provision made by the declaration with
respect to—
(i) the number of votes allocated to the unit;
(ii) any service charge contribution payable in respect of
the unit; or
(iii) the unit’s commonhold share;
and (in either case) requiring any other variations of the declaration
to be made which appear to the court to be necessary in consequence
of the variation under paragraph (a) or (b) above.
(3) Subject to subsections (5) and (6) below, the court may make an
exclusion order in relation to any land—
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Clause 105
This clause would make modifications to the right to buy provisions in Part V of the
Housing Act 1985 to ensure their satisfactory operation in relation to land within a
commonhold and to deal with the effect on the right to buy of the winding up of a
commonhold.

Clause 106
As explained in the notes to clauses 103 and 104 above, this clause and clause 107
below provide for applications to the court or Chief Land Registrar to vary the
commonhold (by way of redefining units) or exclude land from it in connection with
acquisition of the freehold title by adverse possession or under the Leasehold Reform
Act 1967.
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(a) on the application of any person with possessory freehold title
to the land; or
(b) where the land is the remainder of a unit or former unit of
which part—
(i) is to be or has been excluded from the commonhold
in pursuance of an exclusion order made on the application
of a person with possessory freehold title to that part; or

1967 c. 88.

(ii) is to be or has been defined as a separate unit
(whether or not in pursuance of a variation order) for the
purposes of the acquisition by any person of the fee simple
of that part in exercise of any right conferred on him
under the Leasehold Reform Act 1967;
on the application of the commonhold association or the
person for the time being registered under the Registration
Act as proprietor of the fee simple of the land.
(4) In this section—
(a) references, in relation to any land, to a person with possessory
freehold title to the land, are references to any person who,
subject to section 103(3) above, would be entitled under
section 75 of the Registration Act to be registered as
proprietor of a registered freehold estate in the land; and
(b) references, in relation to any such person, to the relevant
estate are references to the registered estate in question.
(5) The court may not make an exclusion order in relation to any
land if the commonhold association would not have power to vary the
commonhold declaration so as to exclude the land from the commonhold.
(6) The court may only make an exclusion order in relation to any
land if it appears to the court to be fair and reasonable to do so,
having regard both to the interests of the applicant and the interests
of the members of the commonhold.
(7) The court may make a variation order in relation to any land—
(a) in any case where a person with possessory freehold title to the
land has given the commonhold association notice that he is
willing to become a member of the commonhold in right of
his ownership of the land, on the application of that person,
the association or any unit owner; and
(b) in any case where—
(i) in pursuance of section 8 of the Leasehold Reform
Act 1967 (obligation to enfranchise) a tenant of the land
has given the landlord written notice of his desire to have
the freehold;
(ii) the notice has or would but for section 104(5) above
have been effective to give rise to the obligations under
section 8(1) of the tenant and the landlord;
(ii) the notice has not ceased to have effect and is not
for the time being suspended under section 18(6) of that
Act;
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on the application of the tenant or the landlord.
1967 c. 88.

In paragraph (b) above “landlord” shall be construed as if contained
in Part 1 of the Leasehold Reform Act 1967.
(8) On the application of the commonhold association or any unit
owner, the court may order that a person with possessory freehold
title to land within the commonhold who has not given the association
notice that he is willing to become a member of the commonhold in
right of his ownership of the land shall lose his title unless he gives
such notice to the association within such period as may be specified
in the order.
(9) Such an order—
(a) may make any provision in relation to the land concerned that
may be made by a variation order; and
(b) shall make any such provision which appears to the court to be
required for or in consequence of requiring the commonhold
declaration to be varied so as to define the land as a separate
unit;
to have effect {in either case) if and when the person in respect of
whom the order is made gives such a notice to the commonhold
association within the period specified in the order.
(10) Where a person in respect of whom such an order is made
gives such a notice to the commonhold association within the period
so specified—
(a) the association shall send a copy of the notice to the registrar;
and
(b) the registrar shall on receipt of the copy proceed under section
75 of the Registration Act as if the person concerned had on
the date of the notice applied under subsection (2) of that
section to be registered as proprietor of the registered estate
in the land concerned.
(11) Where a person in respect of whom such an order is made does
not give such a notice to the commonhold association within the
period so specified—

1980 c. 58.

(a) his title to the land concerned shall be extinguished and he
shall not at any time afterwards be capable of acquiring any
rights under the Limitation Act 1980 in relation to any
freehold estate in the land;
(b) the relevant estate shall no longer be deemed by virtue of
section 75(1) of the Registration Act to be held by the person
for the time being registered under that Act as proprietor of
that estate in trust for the person whose title is extinguished
by virtue of paragraph (a) above;
(c) the person for the time being so registered shall have no power
to dispose of the relevant estate or to grant any estate,
interest or right in, over or in relation to the whole or any
part of the land in which it subsists; and
(d) if either—
(i) the land constitutes a separate unit; or
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(ii)
t
the land as a separate unit;
the commonhold association shall have power to sell the
relevant estate.
(12) A sale by the commonhold association in exercise of the power
under subsection (llKd) above—
(a) requires qualified unanimity;
(b) can only be effected if the proposal to sell is approved by a
class 1 resolution; and
(c) shall operate and be completed by registration in the same
manner, as nearly as possible, as a transfer for valuable
consideration by the person registered as the proprietor of the
relevant estate at the time of the sale would have operated or
been completed.
(13) The proceeds of such a sale, after deduction of any costs
incurred for the purpose of the sale by the association, shall be
distributed by the association among the owners of the units other
than the one sold, in proportion to values of the numerators of the
fractions fixed by the commonhold declaration for determining the
capital value elements of their respective commonhold shares.
Exerdse of
corresponding
powers by Chief
Land Re^trar
and provisions
supplementarv
to section 106C

107.—(1) On the application of any person entitled to apply for an
exclusion order or a variation order in relation to any land within a
commonhold the Chief Land Registrar may make in the commonhold
declaration any variation that could be required to be made by such
an order made on the application cf the person concerned.

(2)
S
the exercise by the Chief Land Registrar of the power under
subsection (1) above corresponding to the power of the court under
that section to make an exclusion order as they apply in relation to
the exercise of that power by the court.

(3)
O
owner, the Chief Land Registrar may make an order in the terms
described in subsection (8) of that section.

(4)
I
as they apply where such an order is made by the court, but with the
modification that the Registrar’s order—
(a) shall not make the provision authorised or required by
subsection (9) of that section; but
(b) shall instead contain a statement of the variations of the
commonhold declaration that would, in the opinion of the
Registrar, be required in order to give effect to that
provision;
and it shall be the duty of the Registrar to make the variations if and
when the person in respect of whom the order is made gives such a
notice as is there mentioned to the commonhold association within the
period specified in the order, with effect from the date of the notice.
(5)

R
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Clause 107

This clause makes provision for applications to the Chief Land Registrar to vary the
commonhold in certain circumstances (see the notes to clauses 103, 104 and 107
above).
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(a) for any person immediately interested in the outcome of
proceedings under section 106 above, other than the
applicant, to be a respondent to the proceedings; and
(b) for the owners of units in the commonhold other than the unit
which is or comprises the land which is the subject of the
proceedings—
(i) to be served with notice of the proceedings; and
(ii) to be entitled to be joined as parties to the proceedings if they give such notice as the rules may require of
their wish to be so joined;
and commonhold registration rules shall make corresponding provision
in relation to proceedings before the Chief Land Registrar under this
section.
(6) For the purposes of subsection (5)(a) above, the persons immediately interested in the outcome of any proceedings on an
application—
(a) for an exclusion order or a variation order in relation to any
land under section 106 above or any corresponding variation
of a commonhold declaration under this section; or
(b) for an order relating to any land under subsection (8) of that
section or a corresponding order of the Chief Land Registrar
under this section;
are (subject to what is said below) any persons entitled to make the
application and (where it is not among those persons) the commonhold
association.
The persons so interested do not include a person entitled to make
the application by virtue of being the owner of a unit in the commonhold other than the unit which is or comprises the land which is
the subject of the proceedings.
(7) Rules of court shall provide for any order of a court under
section 106 above to include such directions to the Chief Land
Registrar as the court considers appropriate for securing that the
variations required by the order are made in the commonhold declaration.
(8) The Chief Land Registrar shall carry out such directions on
being served with the order or an official copy of it.
(9) Any action taken by the Chief Land Registrar on any
application made to him by virtue of subsection (1) or (3) above is
subject to an appeal to the court.
(10) The Chief Land Registrar shall make any alterations in the
registered title of any land affected by a variation made by him on
any such application or in pursuance of subsection (8) above which
appear to him to be required; and for that purpose the land certificate
(if outstanding) shall be produced to him unless he orders otherwise.
(11) In this section “exclusion order” and “variation order” have
the same meanings as in section 106 above.

220

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES

221

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Property
Compulsory
purcnase of
commonhold
land.

108. [Provisions relating to compulsory purchase and compensation
for compulsory purchase.]

222

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES
Clause 108
rhis clause would make minor amendments to the bv/ of compulsory purchase and
compensation in its application to land in a commonhold.
Paragraphs 13.12 to 13.16 of the Commoiihold Report make various recommendations
concerning the effect of compulsory purchase on land within a commonhold. The
Government has concluded that it would not be appropriate to apply without
modification the precise approach suggested in those paragraphs.
In particular, paragraph 13.12 recommends that, where all the land within the
commonhold was acquired, the commonhold would automatically come to an end, and
the commonhold association would receive and distribute the compensation. Such a
course would not, however, be generally satisfactory: it would ohen cause serious
hardship to individual unit owners because of the delay in payment of compensation
which would be likely to ari.se if the claim had to be settled globally. In addition,
many unit owners v/ould prefer that their compensation directly reflect the actual
current value of their unit, taking into account the value of any material
improvements they may have carried out. The Government considers that they should
not be obliged, by reason of the exercise of compulsory purchase powers, to accept
compensation negotiated globally, unless they choose to wind up the commonhold.
It is impossible to foresee, let alone make legislative provision for, all the
circumstances which may arise out of the interaction between commonhold and
compulsory purchase law. Clearly, however, some changes will need to be made in the
law relating to compulsory purchase and compensation to deal with the problems
discussed in the Commonhold Report.
First, it is part of the policy underlying the commonhold system that there should, so
far as practicable, be certainty about the nature and extent of a commonhold and the
rights and obligations affecting it. For this reason, it is highly desirable to ensure
that changes to a commonhold consequent on compulsory acquisition are achieved in
accordance with clear procedures.
Secondly, the commonhold system introduces a new feature w'hich is not catered for
by the existing law: the automatic vesting in the common.hold association of the units,
and the premature termination of tenancies, in the event of winding up - which could
occur during the course of compulsory acquisition for reasons which might be
connected, or quite unconnected, with the proposed compulsory acquisition. As a
result, unit owners and others would lose their compensatable interests.
Given the possibility of winding up, the commonhold association always has a
contingent interest in all the property within the commonhold. In addition, it is
legally responsible for the management of the commonhold as a whole. Accordingly,
the commonhold association should, in relation to a compulsory purchase order
affecting any unit, be entitled to receive notices (including copies of notices to
treat), to object to the making of the order and, if it is confirmed, to challenge its
validity. This right would be in addition to the association’s usual rights if any
common parts land were included in the order, and to the rights of the individual unit
owners, their tenants and mortgagees.
It is proposed to make it clear that, where a body with compulsory purchase powers
acquires a commonhold unit, the unit will, unless and until it is excluded from the
commonhold, remain a commonhold unit, generally subject to all the commonhold
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Amendments
relating to
agricultural
holdings.
1986 c. 5.

109.—(1) In section 14 of the Agricultural Holdings Act 1986
(variation of terms of tenancies as to permanent pasture), at the end
of subsection (1) there shall be added the following words “but the
provisions of this section are subject, in a case where the holding
constitutes or forms part of a unit in a commonhold, to section I4A
below”.
(2) After that section there shall be inserted the following section—
“Variation of
terms as to
permanent
pasture in case
of holding in a
commonhold.

I4A.—(1) This section applies where—
(a) the holding in any case to which section 14
above applies constitutes or forms part of a
unit in a commonhold; and
(b) any reduction in the area of land required by
the contract of tenancy to be maintained as
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rights and obligations (but see further below). There would, however, be provision
for an application to the court (or registrar), in appropriate cases, to vary the
commonhold rights and obligations in relation to the unit, or exclude it from the
commonhold altogether, and to deal with consequential matters. This would be similar
in many respects to the provisions in clause 106 (and clause 107) for exclusion or
variation in the case of acquisition of title by adverse possession, leasehold
enfranchisement or the right to buy.
Under the existing law, a body having statutory powers may be allowed, with
impunity, to interfere with the private rights of landowners and others when the
statute expressly or impliedly permits such interference. The general rule stated
above, to the effect that a commonhold unit acquired by a body with compulsory
purchase powers would remain fully bound by the commonhold obligations unless and
until the court (or registrar) had varied the commonhold might be considered, if
unqualified, to make unacceptable inroads into the normal powers of local authorities
and statutory undertakers. Accordingly,'there would probably need to be provision to
the effect that any statutory provision which expressly or impliedly authorises
interference with existing private rights analogous to rights arising under the
commonhold scheme would have similar effect in relation to the latter rights.
It will be necessary to consider further whether to make special provision for
particular cases where some change to the commonhold is essential because of the
fundamental legal requirements of the commonhold scheme: first, the acquisition of
part of the common parts (which must necessarily involve exclusion from the
commonhold or the creation of a new unit, because only a commonhold association
may own the freehold of land within the common parts); and, secondly, the acquisition
of part of a unit (which would call for the splitting of the existing unit into two new
units or for exclusion of one or other part from the commonhold). In such cases, a
variation of the commonhold of some or other kind is inevitable, and there must be
machinery to ensure that the change is made.
It may be appropriate to make minor modifications to the law providing for
compensation in the event of compulsory acquisition or the exercise of statutory
powers. For example. Parts I and III of the Land Compensation Act 1973 provide
payments and other benefits for persons detrimentally affected by public works or by
the acquisition of land for public works. To qualify for one or other of these
benefits, the claimant usually has to have had a specified interest in the relevant land
at a specified time or over a specified period. The effect of winding up on property
interests would, in many cases, mean that former unit owners would not qualify in
circumstances where it is apparent that, in principle, they should.
Clause 109
The principal effect of this clause is to make certain modifications to section 14 of
the Agricultural Holdings Act 1986 (variation of terms of tenancies as to permanent
pasture) in relation to a tenancy of an agricultural holding. The modifications are
essentially procedural. They are designed merely to ensure that, where relevant, any
appropriate variation is also made to the commonhold regulations as well as to the
tenancy.
Section 14 of the 1986 Act provides that, where a tenancy of an agricultural holding
requires some or all of the holding to be maintained as permanent pasture, the
landlord or tenant may demand a reference to arbitration with a view to the
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permanent pasture would contravene any
obligation imposed by the commonhold
regulations on the owner of the unit.
(2) Where this section applies—
(a) a demand by the landlord or the tenant shall
not be effective for the purposes of
subsection (2) of section 14 above unless
notice in writing is also served by the person
making the demand on the commonhold
association; and
(b) where served with such notice the association
shall be a party to the proceedings on a
reference under that subsection accordingly.
(3) In any such proceedings in a case to which this
section applies the arbitrator may not give a direction
under subsection (3) of that section unless he also
gives a direction making a corresponding variation of
the commonhold regulations.

1925 c. 21.

(4) In any such case, neither the direction making
the variation of the commonhold regulations nor any
modification of the contract of tenancy to which that
variation corresponds shall take effect unless and until
the direction is registered under the Land Registration
Act 1925.
(5) So long as the registration of any such direction
is effective any variation of the commonhold
regulations made by the commonhold association
under section 50 of the Law of Property Act 1990
which is inconsistent with the direction is void; and
the registrar may refuse to register a resolution of the
association if it appears to him that any provision of
the resolution is void by virtue of this subsection.
(6) Any party to the proceedings on the reference
may apply to the registrar for registration of any such
direction given on the reference by virtue of this
section; and the registrar may remove any such
direction from the register on being satisfied that the
tenancy has terminated.
(7) In this section expressions to which a meaning
is given for the purposes of Part I of the Law of
Property Act 1990 have the same meaning as in that
Part; and section 114 of that Act (the registration
system for the purposes of Part I) shall have effect as
if the provisions of this section were contained in that
Part.”
(3) In section 15 of that Act (disposal of produce and cropping),
after subsection (1) there shall be inserted the following subsection—
‘‘(lA) In the case of a holding which constitutes or forms
part of a unit in a commonhold, subsection (1) above applies
notwithstanding anything in the commonhold regulations (within
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reduction of the area of the permanent pasture. Subsection (2) of this clause inserts
into that Act new section 14A, which provides that, if any modifications under section
14 in relation to an agricultural holding constituting or forming part of a commonhold
unit would be contrary to the commonhold regulations, the arbitrator may not direct
the modifications unless he also makes a corresponding variation of the commonhold
regulations (new section 14A(3)). New section 14A(2) accordingly provides for the
commonhold association to be a party to any such arbitration.
In addition, subsection (3) oi this clause provides that section 15 of the 1986 Act
(which gives the tenant of an agricultural holding the right to dispose of produce and
to practice any system of cropping notwithstanding any custom or the terms of the
tenancy or any agreement) applies notwithstanding any provision of the commonhold
regulations.
Subsection (4) makes changes to section 84 of the 1986 Act (which deals with the
procedure for arbitrations) related to new section 14A.
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the meaning of section 4(1) of the Law of Property Act 1990).”
(4) In section 84 of that Act (arbitrations), after subsection (4) there
shall be inserted the following subsections—
‘‘(4A) In relation to any proceedings on a reference to
arbitration in any case to which section 14A above applies, the
provisions of any order under this section, together with the
provisions of Schedule 11 to this Act (as for the time being in
force) shall apply subject to the modifications mentioned in
subsection (4B) below.
(4B) Those modifications are—
(a) any reference to either party or to either of the parties
shall be read as a reference to any of the parties;
(b) any reference to neither party or to neither of the
parties shall be read as a reference to none of the
parties;
(c) paragraph 29 of Schedule 11 shall have effect as if it
provided for any such amount as is there mentioned
(amount of excess payment by a party in respect of
costs) to be recoverable from the other parties in
proportion to the amounts (if any) directed by the
award to be paid by them in respect of the costs of the
award (and otherwise in equal shares); and
(d) any reference (other than that in paragraph 29) to the
other party shall be read as a reference to the other
parties.”
Information for
purchasers of
units.

no. Section 110 of the Land Registration Act (provisions as
between vendor and purchaser) shall apply in relation to a sale or
other disposition (within the meaning of that Act) of a unit in a
commonhold as if the reference in paragraph (1) to a copy of the
subsisting entries in the register and of any filed plans and copies or
abstracts of any documents or any part thereof noted on the register
so far as they respectively affect the land to be dealt with included a
reference to—
(a) a copy of the subsisting entries relating to the commonhold in
the commonhold association constitution register;
(b) a copy of the commonhold declaration and of any filed plans
relating to it;
(c) a copy of any subsisting entries in the title register and of any
filed plans relating to any common parts; and
(d) copies or abstracts of any documents or any part thereof noted
on the title register so far as they affect any common parts;
(and the reference in the proviso to that paragraph to the copies and
abstracts of the said entries plans and documents shall be read
accordingly).
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Clause 110
This clause makes consequential modification to section 110(1) of the Land
Registration Act 1925 so as to entitle the purchaser of a commonhold unit to require.
the vendor to provide copies of land registry entries concerning the commonhold
association, the commonhold declaration and the common parts, in addition to the
usual matters covered by that subsection.
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Nature of
commonhold
rie^ts aud
ooligations.

111. [General provision as to the nature of conimonhold rights and
obligations, and remedies for enforcement.]
[The right to a commonhold share is property in the nature of a
thing in action.]

General

Single-member
commonhold
associations.

112.—(1) Except as provided below in this section, during any
period when a commonhold association consists of a single member—
(a) sections 32 and 33 above and Schedule 1 below shall not apply
in relation to the association; and
(b) none of the provisions of this Part (other than this section) or
of any regulations or rules made under this Part which confer
or impose functions on commonhold associations shall apply
in relation to the association.
(2) The following provisions apply during any such period with the
modifications (if any) mentioned below—
section 24;
section 26;
section 28;
section 29;
[any further appropriate provisions]
any provisions of any regulations or rules made under this Part
which expressly provide for their application in relation to a
single-member commonhold association.
[(3) Provision for any special powers other than powers arising
from application of provisions by (2) above with modifications.]
(4) During any such period—
(a) the person who is the single member has authority by virtue of
this section to act on behalf of the association for any
purpose for which it has power to act; and
(b) that person is authorised for the purposes of section 26 above
to execute instruments on behalf of the association.
(5) A person signing a document must be described in the
document as a single member for the document to be (for the
purposes of subsection (7) of that section) one which purports to be
signed by a person authorised as mentioned in subsection (4)(b) above
in accordance with this section.
(6) Any revenue account or balance sheet prepared in accordance
with section 28(1) above during any such period must be signed by
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Clause 111

This clause would make provision as to the legal nature of commonhold rights and
obligations (including the nature of the commonhold share as a "thing in action",
capable of assignment like any other debt) and, possibly, the kind of remedies which
would be available for enforcing them. By assimilating them as nearly as possible to
comparable e.xisting types of private rights and obligations, it might be possible to
enable the courts to apply e.xisting legal remedies as appropriate without the need for
detailed provision as to remedies. The provisions of this clause might wholly or
partly supersede the provisions in clauses 8(8) and 34(5).

Clause 112

This clause makes appropriate provision to ensure that the commonhold legislation
operates satisfactorily at any time when the commonhold association has only one
member (ie, when one person owns all the units). The existing provisions of this
clause are tentative, as well as incomplete.
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the person who is the single member at the time when the account or
balance sheet is prepared.
Defects in
constitution or
procedure not to
affect validity of
actions.

113.—(1) No defect in the constitution or proceedings of a commonhold association or of any management committee of a commonhold association shall affect the validity of—
(a) any action taken by the association or the committee or by any
officer of the association; or
(b) any resolution or other proceedings of the association or the
committee.

(2)
W
reference in that subsection to a defect in the constitution of a commonhold association includes in particular, in relation to any such
association—
(a) the fact that any person who for the time being is purporting
to act as a member of the association or of any management
committee of the association is not such a member;
(b) any vacancy among any officers required by this Part or by
commonhold constitution rules or any defect in the qualifications, election or appointment of any such officer or of any
member of any such committee; and
(c) the fact that the association does not have a management
committee at a time when it is required by this Part to have
one.

(3)
Su
stitution of a commonhold association notwithstanding that by virtue
of the defect in question—
(a) the procedure adopted in relation to the action concerned is
not the appropriate procedure under this Part;
(b) the taking of the action concerned by the committee or officer
concerned is not authorised by this Part; or
(c) the action is beyond the powers of the association under this
Part.

(4)
T
may be made by commonhold constitution rules.
There^tradon
SmroosesofPart
I.

114.—(1) Commonhold registration rules may provide—
regulating the procedure on any application to the registrar
for the purposes of this Part;
(b) for the taking by the registrar of any action in relation to the
registered title to any land to which a commonhold
declaration relates which may be expedient in preparation for
the inception of the commonhold; and
(c) for the making by the registrar of such entries in the register
as he may consider appropriate, or as may be prescribed by
such rules, for the purposes of any provisions of this Part
(including in particular the entry of restrictions with respect
to any land to which any of those provisions applies).
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Clause 113
This clause makes provision to ensure that the actions of a commonhold association
are not invalidated by constitutional or procedural defects affecting the association or
any management committee. Similar provision applies to companies under section 35
of the Companies Act 1985, as due to be substituted by section 108 of the Companies
Act 1989.

Clause 114

This clause makes consequential provision for the appropriate modification and
application of the land registration system in relation to the operation of the
commonhold system. For example, subsections (1) and (2) provide for commonhold
registration rules to be made to deal with land registration procedures; subsection (3)
requires the registrar to register notices under the commonhold legislation as
appropriate; and subsections (4) to (6) treat various provisions of the Land
Registration Act 1925 as if they were in the commonhold legislation itself so as to
ensure their satisfactory operation in relation to the commonhold system.
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(2) Provision authorised b> subsection (l)(b) above includes in
particular—
(a) provision for the entry of parts of the land concerned which
are dt'fined as units, and any parts of that lend which will be
common parts, under separate titles; and
(b) provision for the requirement under section I2(4)(b) above to
be satisfied, where such separate titles are established before
or on registration of the declaration, by registration of the
promoter as proprietor in respect of the estate comprised in
each such title.
(3) The registrar shall register in the commonhoid association
constitution register any notice sent to him under this Part with
respect to—
(a) an application for a commonhoid administration order, the
dismissal of such an application or the making or discharge
of such an order;
(b) an application for a winding up order, the dismissal of such an
application or the making of such an order;
(c) the appointment, removal or resignation of a commonhoid
administrator or of a liquidator of a commonhoid association;
or
(d) any other matter with respect to which such notice is required
to be sent (whether or not it is sent within any time allowed
for the purpose).
(4) Subject to subsection (6) below, the provisions of tne Land
Registration Act mentioned in subsection (5) below shall apply as if
the provisions of this Part were contained in that Act.
(5) Those provisions are—
(a) section 126(5) and (6) (subject to regulations by Lord
Chancellor as to duties of officers of the land registry things
to be done to or by the registrar to be done to or by the
Chief Land Registrar or, in case of a vacancy, in accordance
with regulations under subsection (6));
(b) section 127 (conduct of business by registrar);
(c) section 128 (power for registrar to summon witnesses);
(d) section 131 (indemnity to officers of registry);
(e) section 144 (power to make general rules); and
(f) section 145(i) (fee orders).
(6) In section 144(1) of that Act, as it applies by virtue of
subsection (4) above—
(a) in paragraph (xxvi), the reference to any matter by that Act
directed nr authorised to be prescribed shall be read as a
reference to any matter by this Part directed or authorised to
be prescribed by com.monhold registration rules;
(b) in paragraph (xxxi), the reference to any matter to be
prescribed shall be read as a reference to any matter to be
prescribed by commonhoid registration rules; and
(cj the reference in paragraph (xxvi) and the first of the
references in paragraph (xxxi) to rules shall be read as
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references to commonhold registration rules.
(7) The reference in section 128(1) of that Act to the registration of
any title shall include a reference to the registration of any matter
under this Part and the exercise by the Chief Land Registrar of any
function conferred or imposed on him under this Part; and—
(a) the registration of any such matter relating to any land within
a commonhold or proposed commonhold shall be included
among the matters that may be assigned to district registries
by general orders under section 132 of that Act (formation of
district registries); and
(b) the reference in section 133 of that Act to the same powers as
are therein given to the registrars and assistant registrars in
the land registry shall include a reference to powers with
respect to any such matter as is mentioned in paragraph (a)
above which are given by virtue of this Part to those
registrars and assistant registrars.
(8) Any forms prescribed by commonhold registration rules for the
purposes of this Part may diff^er according to the nature of the commonholds or proposed commcnholds in relation to which they are to
apply and any other relevant circumstances.
(9) Rules referred to in this Part as commonhold registration rules
are rules which are to be made as general rules under section 144 of
the Land Registration Act as it applies for the purposes of this Part
by virtue of subsection (4) above.
Jurisdiction.

115.
—
county courts in respect of commonhold proceedings.
(2) “Commonhold proceedings” means proceedings—

1980 c. 58.

Orders,
reflations and
rules.

(a) in respect of any claim or question arising under any provision
of this Part or of any order, regulations or rules made under
this Part;
(b) in relation to the acquisition of title under the Limitation Act
1980 to land in a commonhold; or
(c) in respect of any question concerning the conduct of the
affairs of a commonhold association or the conduct of any
officers or members of such an assocation or of any management committee of such an association (other than one to
which paragraph (a) above applies).]

116.
—
is conferred by this Act on the Lord Chancellor, or on the Lord
Chancellor and the Secretary of State jointly, shall be exercisable by
statutory instrument.
(2) Any such power (other than the power to make a commencement order) includes power—
(a) to make different provision for different cases; and
(b) to make such incidental, supplemental or consequential
provision, and such transitional provisions and savings, as the
appropriate authority considers necessary or expedient for the
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Clause 115
This clause would make provision as to court jurisdiction in relation to commonhold
proceedings (as defined in subsection (2)). In principle it would confer concurrent
jurisdiction on the High Court and county courts, leaving it to an order to be made
under section 1 of the Courts and Legal Services Act 1990 to make any necessary
detailed provision. It is likely that any such order would provide that commonhold
proceedings would normally be heard in the appropriate county court.

Clause 116
This clause is a common form provision relating to the procedure for making various
kinds of statutory instruments under the Bill. Such statutory instruments (except for
any commencement orders) would be subject to "negative resolution" procedure
{subsection (4)).
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purposes of or in connection with any provision made in
exercise of the power.
(3) In subsection (2Kb) above “the appropriate authority”—
(a) except in relation to a power conferred on the Lord Chancellor
and the Secretary of State jointly, means the Lord Chancellor;
and
(b) in the case excepted from paragraph (a) above, means the Lord
Chancellor and the Secretary of State.
(4) A statutory instrument containing—
(a) any order under this Act other than a commencement order; or
(b) any regulations or rules under this Act;
shall be subject to annulment in pursuance of a resolution of either
House of Parliament.
(5) In this section “commencement order” means an order under
section 120(2) below.
Notices, etc.

117.—(1) Any notice required or authorised to be served under this
Part shall be in writing.
(2) Any notice required or authorised to be served under this Part
on any person as a member of a commonhold association or as the
owner, tenant or other occupier of a unit shall be sufficient although
only addressed—
(a) to the member in respect of a specified unit or to the owner,
tenant or occupier of the unit (as the case may require) by
that designation; or
(b) generally to the persons interested in a specified unit;
without any name (and notwithsanding that any person to be affected
by the notice is absent, under disability or unascertained).
(3) Any notice required or authorised to be served under this Part
shall be sufficently served—
(a) in the case of a notice to a commonhold association, if it is left
at the address for the association currently registered in the
commonhold association constitution register;
(b) in the case of a notice to a member of such an association, or
a notice to the owner, tenant or other occupier of a unit, if it
is affixed or left on any land comprised in the unit
concerned;

1985 c. 6.

(bb) in the case of a notice to a company (within the meaning of
the Companies Act 1985), if it is left at the company’s
registered office;
(be) in the case of a notice to any other body corporate (other
than a commonhold association), if it is left at the principal
office of the body; and
(c) in any other case, if it is left at the last-known place of abode
or business in England and Wales of the person to be served.
(4) Any notice required or authorised to be served under this Part
shall also be sufficiently served if—
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Clause 117

This clause is a common form provision as to the service of notices under the Bill
(other than those served in court proceedings (subsection (9)). Thus, subsection (1)^
for example, provides for notices to be in writing, subsection (3) for service by
leaving at or attaching it to the relevant premises and subsection (4) for service by
registered post or recorded delivery.
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(a) it is sent by post in a registered letter or in a letter sent by the
recorded delivery service—
(i) to the person to be served (addressed by name or in
any manner permitted under subsection (2) above); or
(ii) in the case of a notice to a company or other body
corporate, to the secretary or clerk of the company or
body;
at a permitted place of service; and
(b) the letter is not returned through the post-office undelivered.
(5) In subsection (4Xa) above, “permitted place of service” means—
(a) in relation to any notice to which subsection (3)(a) (bb), (be)
or (c) above applies, any address, office, place of abode or
business at which the notice could be left f^or the purpose of
effecting service in accordance with that subsection; and
(b) in relation to any notice to which subsection (3)(b) above
applies, the address of the unit concerned.
(6) Service in accordance with subsection (4) above shall be
regarded as being effected at the time at which the letter would be
delivered in the ordinary course of post; and any reference in this
Part, in relation to a notice served in accordance with that subsection,
to the date of the notice is a reference to the date on which service is
to be regarded by virtue of this subsection as being effected.
1972 c. 70.

(7) Where the person to be served is a local authority service shall
be in accordance with section 231 of the Local Government Act 1972
instead of subsections (2) to (6) above.
(8) This section applies in relation to a demand for payment of any
amount in respect of a service charge contribution under section 39
above as it applies in relation to a notice.
(9) This section does not apply to notices served in proceedings in
the court.
(10) In this section—
(a) “serve” includes give or send, and related expressions shall be
read accordingly; and
(b) references, in relation to a member of a cornmonhold association, to the unit concerned, are references to the unit in
respect of which he is a member.

Interpretation of
Part I.

118.—(1) In this Part—

“the 1985 Act” has the meaning given by section 41(2);
“the 1987 Act” has the meaning given by section 29(6);
“accounting period” has the meaning given by section 28(4);
“building” includes any structure;
“class 1 resolution” has the meaning given by section 33(2);
“cornmonhold insolvency regulations” has the meaning given by
section 102(5);
“fixed term tenancy” has the meaning given by section 74(13);
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Clause 118
This clause sets out, or refers to, definitions of many expressions used in the Bill.
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“functions” includes powers, duties and obligations;
“injury” includes death or disease;
“interest” includes, in relation to any premises, the right of a
statutory tenant to remain in possession under the statutory
tenancy, and related expressions shall be read accordingly;
“the Land Registration Act” has the meaning given by section
4(3);
“Land Registration Rules” means general rules made under section
144 of the Registration Act otherwise than by virtue of
section 114 above;
“lease” includes—
(a) a sub-lease and an agreement for a lease (or for a
sub-lease) under which the agreed tenant has gone into
occupation; and
(b) a contractual or other licence under which a person
has a right to occupy any premises;
“long lease” has the meaning given by section 7(9);
“management committee” has the meaning given by paragraph 2
of Schedule 1;
“managing member”, in relation to a commonhold association, has
the meaning given by parar aph 6(3) of that Schedule;
“modifications” includes additions, alterations and omissions;
“mortgage” includes any charge or lien, and related expressions
shall be construed accordingly;
“officer”, in relation to a commonhold association, includes a
chairman, secretary or managing member;
“possession” includes receipt of rents and profits or the right to
receive rents and profits (if any);
“pre-inception period” has the meaning given by section 30(3);
“the promoter” has the meaning given by section 12(2);
“the register” (except where the context otherwise requires) means
the title register, and related expressions (with the same
exception) shall be construed accordingly;
“registered mortgagee” has the meaning given by section 33(6);
1985 c. 68.

“secure tenancy” means a secure tenancy as defined by section 79
of the Housing Act 1985;
“short lease” has the meaning given by section 7(10);
“statutory provision” means any provision made by or under any
enactment;

1977 c. 42.
1976 c. 80.

“statutory tenancy” and “statutory tenant” mean a statutory
tenancy or statutory tenant within the meaning of the Rent
Act 1977 or the Rent (Agriculture) Act 1976;
“subsidiary interest” has the meaning given by section 29(6);
“tenancy” and related expressions have the same meanings respectively as “lease” and the corresponding expressions relating to
a lease;
“tenure protection regime” has the meaning given
74(12); and
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“the title register” means the register of title to freehold land and
leasehold land kept by the Chief Land Registrar under the
Land Registration Act.
(2) In this Part—
(a) “tenant”—
(i) shall be construed in accordance with paragraph (a)
of the definition of “lease” in subsection (1) above; and
(ii) includes a statutory tenant and a person having a
right to occupy any premises under a contractual or other
licence;
(b) “landlord”—
(i) shall be construed in accordance with paragraph (a)
of that definition;
(ii) in relation to a statutory tenant, means the person
who, apart from the statutory tenancy, would be entitled to
possession of the premises subject to the tenancy;
(iii) in relation to a person having such a right to occupy
any premises as is mentioned in paragraph (a)(ii) above
means the person who granted the licence or any successor
in title of his (as the case may require); and

1908 c. 53.

(iv) in a context referring to any liability of a tenant to
make any payment required under the terms of a lease,
includes any person who has a right to enforce that
payment under the terms of the lease and a superior
landlord entitled to recover it under section 6 of the Law
of Distress Amendment Act 1908; and
(c) references to the terms of a lease shall include the terms of a
statutory tenancy.
(3) In this Part—
(a) references to the owner of a unit or a prospective unit are
references to—
(i) the person who is for the time being registered as
proprietor of a freehold estate in the whole of the land
comprised in the unit or prospective unit; or
(ii) where some person other than the person so
registered is entitled to be so registered, the person entitled
to be so registered;
(b) references to wii.Jing up a commonhold are references to—
(i) ending the application of the commonhold system to
land comprised in a commonhold; and
(ii) winding up the affairs of the commonhold
association in accordance with the provisions of Chapter II
above;
(c) references to an obligation imposed by the commonhold
regulations shall be read in accordance with section 7(1);
(d) references to a tenant (or former tenant) or other occupier of a
unit include references to a tenant (or former tenant) or other
occupier of part of a unit, and references to a lease (or
tenancy) of a unit include references to a lease (or tenancy)
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of part of a unit;
(e) in relation to the tenant (or former tenant) or other occupier of
part of a unit references to the unit shall be read as referring
to the part occupied (or formerly occupied) by him;
(f) references, in relation to a unit or former unit, to arrears of
service charge contribution are references to—
(i) any amount payable by any person under section 39
in respect of a service charge contribution payable in
respect of the unit or former unit which is for the time
being in arrear; and
(ii) any interest on any such amount;
(g) a reference in any provision to keeping in repair any property
within a commonhold of any description specified in the
provision includes a reference to rebuilding, renewing or
replacing or otherwise making good such property or any part
of it, where it is necessary or appropriate to do so in consequence of any loss, damage or deterioration or for any other
reason;
(h) references to a winding up with court approval are references
to a voluntary winding up initiated by a resolution approved
by the court under section 63;
(i) references, in relation to the winding up of a commonhold, to
persons with a qualifying interest in the liquidation shall be
read in accordance with section 92(3);
(j) references to commonhold registration rules shall be read in
accordance with section 114(8);
(jj) references to documents include references to things kept
otherwise than in documentary form; and
(k) references to an enactment include references to an enactment
contained in this Act and to an enactment contained in an
Act passed on or after the passing of this Act.
(4) For the purposes of this Part—
(a) a resolution of a commonhold association is to be regarded as
passed unanimously if (and only if) the votes exercisable by
all members of the commonhold association are cast in favour
of the resolution; and
(b) a commonhold association is in liquidation from the commencement of the winding up of the commonhold concerned
until the association is dissolved (and a commonhold
association goes into liquidation if the winding up of the
commonhold is initiated under any provision of Chapter II
above).
PART III
Application to
the Crown.

MISCELLANEOUS AND GENERAL
119. [Parts I and II of this Act shall bind the Crown.]
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Clause 119
This clause would provide that, in general, the Act would bind the Crown so that the
Crown would, as a rule, be in the same position as anyone else under the commonhold
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Short title,
commencement
and extent.

120.—(1) This Act may be cited as the Law of Property Act 1990.
(2) This Act shall come into force on such day as the Lord
Chancellor may by order appoint.
(3) An order under subsection (2) above—
(a) may appoint different days for different provisions or for
different purposes; and
(b) may make such incidental, supplemental or consequential
provision, and such transitional provisions or savings, as the
Lord Chancellor considers necessary or expedient in
connection with the coming into force of any provision of
this Act.
(4) This Act extends to England and Wales only.
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legislation - particularly as regards the promotion of, or the ownership of property in,
a commonhold. This might be subject to qualifications if any compulsion provision
were to be included in the Bill.

Clause 120
r/i/s clause provides for the citation of the Bill, and for it to be brought into effect
by one or more commencement orders. In addition, it provides that the Bill would
only apply to England and Wales.
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SCHEDULES
Section 32.

SCHEDULE 1
POST-INCEPTION CONSTITUTION AND PROCEEDINGS OF
COMMONHOLD ASSOCIATIONS

Officers and management structure
1. A commonhold association must have a chairman and a secretary.
2. In the case of a commonhold which includes more than six units,
the commonhold association must establish a committee (referred to in
this Act as a management committee) to carry out the functions
conferred or imposed on such committees under commonhold constitution rules made by virtue of paragraph 7(c) below,
3. Any commonhold association may establish such a committee if
it thinks fit.

Proceedings

4.
Sub
(a) any provision of Part I above or commonhold constitution
rules; and
(b) paragraph 5 below;
a commonhold association may regulate its own procedure.

Procedure for obtaining court order discounting votes not cast in favour
of proposed action of commonhold association
5.—(1) Where—
(a) a proposal that a commonhold association should take any
action that requires qualified unanimity is put to the vote in
such manner as may be required by any provision of Part I
above or commonhold constitution rules; and
(b) at least eighty per cent, (but not all) of the votes exercisable
by all members of the association are cast in favour of the
proposal;
any member whose votes were cast in favour of the proposal may
apply to the court for an order discounting the remaining votes.
(2) An application for an order of the court under this paragraph
must be made before the end of the period of twenty-eight days
beginning with the day next following—
(a) ihe day on which notice is given to members of the association
of the result of the vote on the proposal; or
(b) where such notice is given to different members on different
days, the last of those days.
(3) On any such application the court may make the order applied
for if it appears to the court to be fair and reasonable to do so.

250

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES

Schedule 1
This Schedule^ which is introduced by clause 32, deals in detail with the constitution
and proceedings of commonhold associations after inception of the commonhold (ie,
the date of application to register the transfer of the first unit).
In accordance with paragraphs 8.15 and 8.16 of the Commonhold Report, paragraphs 1
and 2 of this Schedule provide that every commonhold association must have a
chairman and secretary and that any association which includes more than six units
must have a management committee. A smaller association may have a management
committee if it wishes to {paragraph 3),
Paragraph 4 provides that a commonhold association may regulate its own procedure
subject the constitution rules which will be laid down by statutory instrument (see the
note to paragraphs 7 io 9 below).
Paragraph 5 lays down the procedure for obtaining a court order to discount the
votes of opponents of a proposal which is subject to qualified unanimity (see the
notes to clause 32(8) above).
Paragraph 6 makes provision for the manner of executing instruments on behalf of the
association.
Paragraphs 7 to 9 deal with the making of constitution rules to govern the procedures
for the conduct of a commonhold association’s affairs (clause 3(4)). The kind of
matter which would be dealt with by such rules is indicated in paragraph 7. In
accordance with the recommendations in paragraph 8.19 of the Commonhold Report,
the constitution rules would be laid down by statutory instrument. They could not be
altered by the promoter or members of the commonhold (clause 17(1)).
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(4) Any such order may be made so as not to take effect unless
before the end of such period as may be specified by the court any
party to the proceedings complies with such conditions as may be so
specified.
(5) Conditions specified under sub-paragraph (4) above may include
in particular conditions providing for compensation payments to—
(a) any member of the association whose votes were not cast in
favour of the proposal; or
(b) any registered mortgagee who by virtue of commonhold constitution rules made for the purposes of section 33 above cast
the votes of any member of the association against the
proposal.
(6) Rules of court shall make provision—
(a) for the commonhold association and any person of a
description within sub-paragraph (5)(a) or (b) above to be
joined as parties to any proceedings under this paragraph;
and
(b) for the members of the association (other than the applicant)
whose votes were cast in favour of the proposal—
(i) to be served with notice of the proceedings; and
(ii) to be entitled to be joined as parties to the proceedings if they give such notice as the rules may require of
their wish to be so joined.

Execution of instruments
6.—(1) The secretary together with any managing member of the
association are authorised for the purposes of section 26 above to
execute instruments on behalf of the association.
(2) For a document to be (for the purposes of subsection (7) of that
section) one which purports to be signed by persons so authorised in
accordance with this paragraph—
(a) one of the persons signing it must be described as the secretary
of the association; and
(b) another of those persons must be described as a managing
member of the association.
(3) In this Act “managing member” means, in relation to a commonhold association—
(a) if the association has a management committee, any member of
that committee; and
(b) in any other case, any member of the association.

Matters that may be dealt with by commonhold constitution rules
7. Matters with respect to which (subject to any of the preceding
provisions of this Schedule) provision may be made by commonhold
constitution rules include in particular the following—
(a) any officers in addition to those required by paragraph 1
above;
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(b) the functions of officers (including any for whom provision is
made by the rules) and the procedure for electing them;
(c) the functions and constitution of any management committee
and the procedure for electing or appointing the members of
any such committee who are required under the rules to be
elected or appointed;
(d) the qualifications for holding any office and for membership
of any such committee;
(e) general meetings of the association;
(f) the proceedings at such meetings and at meetings of any
management committee, including in particular any quorum
required, voting procedure and proxies;
(g) the determination of any questions as to entitlement to vote
(including provision for treating votes as validly cast in such
circumstances as may be specified in the rules);
(h) the manner in which decisions of any description are to be
taken by the association or by any management committee;
(i) the exercise of a member’s votes and other rights by a person
other than the member in such circumstances as may be
specified in the rules;
(j) the delegation of functions by persons on whom they are
conferred or imposed under the rules or any provision of Part
I above or this Schedule;
(k) the provision of an indemnity, in such circumstances as may
be specified in the rules, in respect of any liabilities incurred
by a member of any management committee in connection
with anything done or omitted by him in his capacity as such
a member; and
(l) any matter connected with any matter for which provision may
be made by virtue of any of the preceding provisions of this
paragraph.
8. Rules made by virtue of paragraph 7(c) above may provide for
the exercise by the management committee of a commonhold
association (subject to any restrictions specified in the rules) of any
functions, or of functions of any description, conferred or imposed on
the association by or under any provision of this Act.

9.
—
association by virtue of being registered in the commonhold register
as, or by virtue of being, joint owners of a unit, they shall be treated
as a single member for the purposes of paragraph 7(i) above.
(2) Provision made by virtue of that paragraph with respect to any
matter concerning the exercise of votes or any other rights by a
member of a commonhold association may include provision, in any
case to which sub-paragraph (1) above applies—
(a) for treating all persons who are members in respect of the
same unit as one person for such purposes as may be
specified in the rules; and
(b) with respect to the exercise by such of those persons as may
be determined by the rules of the votes allocated to the unit
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Section 34.

and any other rights exercisable in respect of the unit.
SCHEDULE 2
POST-INCEPTION FUNCTIONS OF COMMONHOLD
ASSOCIATIONS
Management of the common parts

I.—(1) The duty of a commonhold association to manage any
common parts includes in particular the following duties—
(a) to keep the common parts in repair (including carrying out,
where appropriate, any necessary improvement);
(b) to maintain the common parts in appropriate decorative
condition;
(c) to provide any appropriate furnishings, equipment, plant or
appliances for the common parts;
(d) without prejudice to the generality of paragraph (a) above, to
carry out such maintenance and provide such cleaning,
lighting, heating or other services in relation to—
(i)
t
accordance with paragraph (c) above which forms part of
the common ps^Tts); and
'Ji) anything provided in accordance with paragraph (c)
above v/hich does not form part of the common parts;
as may be appropriate; and
(e) without prejudice to the generality of any of the preceding
paragraphs—
(i) to carry out in relation to any land comprised in the
common parts which lies outside any building any
gardening or other operations appropriate for maintaining
the land concerned in a condition suitable for the use to
which it is for the time being put; and
(ii) to take in relation to any such land any action
appropriate for regulating its use.
(2) For the purpose of carrying out any of its duties under this
paragraph a commonhold association shall be entitled to enter any part
of the commonhold for the purpose of carrying out any inspections or
works which appear to it to be appropriate (and may authorise any
other person to do so on its behalf).
(3) In carrying out its functions in relation to the common parts a
commonhold association shall have as its first consideration the best
interests of the members.
(4) The reference in paragraph (a) of sub-paragraph (1) above to a
necessary improvement is a reference to any work of improvement
which—
(a) is unavoidable, or cannot reasv
Ay be avoided, in carrying
out work otherwise required for the purposes of that
paragraph; or
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Schedule 2
This Schedule^ which is introduced by clause 34, deals in detail with the functions of
a commonhold association following the inception of the commonhold.
Paragraph 1 gives further detail of the association’s duties in relation to the
management of the common parts including, in particular, its duties of repair and
maintenance. Paragraph l(l)(a), (4) and (5) makes it clear that the association may
carry out any "necessary improvement", which means any improvement which cannot
reasonably be avoided (including any improvement which any reasonable person would
consider sensible to effect in carrying out other work) or which is necessary to
comply with any enactment. Under paragraph P, the association may carry out other
improvements, but only where there is complete unanimity and, for the due protection
of mortgagees, where the proposal to do so is passed by a class 1 resolution (see
clause 33 above).
Paragraphs 2 and 3 provide for the holding of meetings of the association, for taking
other action necessary to secure compliance with the commonhold constitution rules
and for the maintenance of a register of tenants of units (see paragraphs 8.21 and
8.23 of the Commonhold Report).
Paragraphs 4 to 8 deal in further detail with the commonhold association’s duty to
prepare accounts under clause 28(1), with the auditing of the accounts and with the
laying of the accounts before the association in general meeting (see paragraphs 8.33
and 8.34 of the Commonhold Report).
Paragraph 9: see the note to paragraph 1 above.
Paragraph 10 deals with the power of the commonhold association to acquire, dispose
of and create interests over common parts land. Subject to the overriding restriction
in clause 5(2) which prevents the commonhold association from mortgaging the
common parts, it may generally dispose of, or grant estates, rights or interests in or
over, existing common parts land; acquire new common parts land; or acquire
subsidiary interests (such as easements) in land outside the commonhold {paragraph
10(1)). Any such action will usually, however, require qualified unanimity and be
subject to a class 1 resolution {paragraph 10(2j), but there would be exceptions where
the association was obliged to make a disposal as a result of such matters as
compulsory purchase. Paragraphs 10(3) and (4) provide for the registrar to make any
necessary variation to the registered commonhold declaration to reflect any sale or
purchase of common parts land. However, paragraph 10(5) applies the restrictions on
the members’ powers to vary a commonhold dec*'^ration (clause 50) to the disposal or
acquisition as if it were a variation, with the \
It that it cannot proceed at all if
the consequence would be to produce a variation of the commonhold which is not
permitted.
Paragraph 10(9) makes an exception, in the case of a transfer to the commonhold
association, to the general rule in clause 5(1 )(a) to the effect that a unit owner
cannot transfer part only of a commonhold unit. This exception is made because it
would be pointless to insist on a preliminary variation of the commonhold declaration
when this paragraph provides for an automatic variation.
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(b) is necessary for the purpose of complying with any requirement applicable under any enactment.
(5) For the purposes of sub-paragraph (4)(a) above, a work of
improvement is one which cannot reasonably be avoided in carrying
out other work if it is one which any reasonable person would
consider it sensible to effect in carrying out the other work.
Management of the affairs of the commonhold association
2. It shall be the duty of the officers of a commonhold association
to call such meetings of the association as are required by commonhold constitution rules and to take any other action necessary to
secure compliance by the association with those rules.

3.
—
(a) in the commonhold register; or
(b) in another register kept by it for the purpose;
any information supplied to the association in accordance with subparagraph (2) below.

(2)
T
notice of the name of any person who is for the time being a tenant
of the unit by virtue of any title or right derived from him, as soon
as may be after the person concerned becomes such a tenant.
Accounts and audit
4. The revenue account and balance sheet required to be prepared
by a commonhold association in accordance with section 28(1) above
must be signed by at least two officers of the association.

5.
—
commonhold association shall in respect of each accounting period
appoint a qualified auditor to audit the accounts prepared in
accordance with section 28(1) above.
(2) Where in the case of a commonhold which includes only six
units or less the commonhold association decides not to have the
accounts audited in accordance with this paragraph, sub-paragraph (1)
above shall not apply to the association in respect of any accounting
period to which the decision applies.
(3) A person is a qualified auditor for the purposes of this
paragraph if he is [eligible for appointment as a company auditor
under section 25 of the Companies Act 1989].
[Notwithstanding section 34(4) of that Act, the reference above in
this paragraph to a person eligible for appointment as a company
auditor under section 25 of that Act includes a person to whom
section 34 applies (persons eligible for appointment only as auditor of
an unquoted company).]
(4) None of the following shall be qualified for appointment as
auditor by a commonhold association—
(a) a member or employee of the association; or
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Paragraph 14 makes further provision in relation to the commonhold association's

registers, and allows them to be maintained on computers.
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(b) a person who is a partner or employee of a person within
paragraph (a) above or who employs a person within that
paragraph.
(5) A person appointed as auditor by a commonhold association
shall vacate office if he ceases to be qualified for appointment as
such.

6.
—
paragraph 5 above shall make a report to the association on the
accounts audited by him.
(2) The report shall state whether in the auditor’s opinion the
accounts meet the requirements of section 28(1) and paragraph 4
above.

7.
—
investigations as will enable him to form an opinion as to whether the
association has complied with section 28(2) and (3) above and whether
the association’s accounts are in agreement with its accounting records.
(2) The auditor—
(a) has a right of access at all times to the accounting records,
accounts and other documents of the association relating to
the association’s affairs; and
(b) is entitled to require from officers of the association such
information and explanations as he thinks necessary for the
performance of his duties.
(3) If the auditor—
(a) is of opinion that the association has failed in any respect to
comply with section 28(2) and (3) above or that the accounts
are not in agreement with the accounting records; or
(b) fails to obtain all the information and explanations which, to
the best of his knowledge and belief, are necessary for the
purposes of his audit;
he shall state that fact in his report.
8. The officers of a commonhold association shall lay a copy of the
accounts of the association prepared in accordance with section 28(1)
above, together with a copy of any auditor’s report on the accounts,
before the association in general meeting.

Improvement works other than necessary improvements
9.—(1) Subject to sub-paragraph (2) below, a commonhold
association may carry out in relation to any part of the commonhold
works of improvement other than works within the powers conferred
by paragraph 1 above.
(2) An association cannot carry out such works unless the proposal
to do so is approved by a class 1 resolution which is passed unanimously.
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Powers affecting the extent of. or interests in, the common parts
10.—(1) Subject to section 5(2) above and the following provisions
of this paragraph, a commonhold association has power—
(a) to transfer the fee simple of the whole or any part of the land
comprised in any common parts within the commonhold;
(b) to grant any estate, interest or right in, over or in relation to
the whole or any part of any such land;
(c) to acquire the fee simple of any land which is to constitute or
be included in common parts within the commonhold; and
(d) to acquire a subsidiary interest in land outside the commonhold.
(2) Except (compulsory purchase, etcj, any action within subparagraph (1) above requires qualified unanimity and can only be
taken if the proposal to take it is approved by a class 1 resolution.
(3) On registration under section 19 of the Land Registration Act
of a transfer of the fee simple of any land made by or to a commonhold association, the registrar shall—
(a) vary the commonhold declaration so as to exclude the land
transferred from the common parts or include it as common
parts (according to the circumstances); and
(b) if the land transferred constitutes a complete unit in the same
commonhold, delete all entries in the declaration relating to
the unit.
(4) Any variation required by sub-paragraph (3) above shall take
effect as from the date on which the registration of the transfer
concerned takes effect.
(5) Section 50 above shall apply in relation to—
(a) an application for registration of such a transfer; and
(b) registration of such a transfer;
as if the transfer were a resolution varying the commonhold
declaration in the manner in which the registrar would be required by
sub-paragraph (3) above to vary it on registration of the transfer.
(6) The registrar shall not register such a transfer to a commonhold
association if the estate which would thereby be conferred on the
association would, after registration, be subject to any mortgage or to
any estate, interest or right granted by way of security for the
payment of any money or the performance of any obligation, other
than an excepted rentcharge.

1977 c. 30.

(7) In sub-paragraph (6) above “excepted rentcharge” means a
rentcharge (within the meaning of the Rentcharges Act 1977) to
which section 3(1) of that Act (extinguishment of rentcharges) applies.
(8) Where by virtue of any of the preceding provisions of this
paragraph the registrar—
(a) refuses to entertain an application for registration of a transfer
to a commonhold association; or
(b) refuses to register a transfer by or to such an association;
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the transfer is void from the beginning.
(9) The transfer of part of a unit to the commonhold association is
an exception to the rule in section 5(1 Xa) above (that the owner of a
unit cannot transfer the fee simple of part only of the land comprised
in the unit).
Rights of inspection and information requirements

11.
—
I above or this Schedule may be inspected at any reasonable time—
(a) by any unit owner;
(b) by any member who is not a unit owner; and
(c) subject to sub-paragraph (2) below, by any other person.
(2) The right of inspection conferred by sub-paragraph (l)(c) above
is subject to payment of a fee if such a fee is authorised by order
made by the Lord Chancellor (but any such fee may be waived by the
association).
(3) The amount of any such fee shall be such as may be specified
in the order or (if no amount is so specified) as the association may
determine.

12.
—
(a) at :he request of any such person as is mentioned in subparagraph (2) below; and
(b) on payment (if required by the association) of the applicable
fee;
supply to him a copy of the commonhold regulations as they have
effect on the date on which the copy is supplied.
(2) The persons referred to in sub-paragraph (l)(a) above are—
(a) any unit owner;
(b) any tenant of a unit or occupier of a unit other than a tenant;
and
(c) any registered mortgagee.
(3) For the purposes of sub-paragraph (l)(b) above, “the applicable
fee” means—
(a) a fee of such amount, or of an amount not exceeding such
limit, as may be fixed by order made by the Lord Chancellor;
or
(b) if no such amount or limit is for the time being fixed by such
an order, such reasonable sum as the association may require
in order to meet the cost of supply.

13.
—
free of charge to any person entitled to information under this
paragraph the information and documents mentioned below in this
paragraph.
(2) The information is such information as may be prescribed by
regulations made by the Lord Chancellor with respect to any of th?
matters mentioned in sub-paragraph (3) below to which the request
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relates.
(3) Those matters are—
(a) the service charges levied or to be levied by the association,
and the individual service charge contributions in respect of
units, in respect of any period specified in the regulations;
(b) the expenses or estimated expenses of the association, or the
expenses or estimated expenses of the association of any
description so specified, which have been or are to be met
from service charges levied or to be levied by the association
in respect of any period so specified;
(c) any reserve funds maintained by the association in accordance
with the commonhold regulations and the amounts or
estimated amounts carried or to be carried to those funds
respectively in respect of any such period;
(d) any legal proceedings to which the association is currently a
party or which the association proposes to commence or has
grounds for believing may be brought against it;
(e) any unresolved disputes concerning the application of any
enactment, or of any powers, requirements, prohibitions or
restrictions under any enactment, in relation to—
(i) the common parts;
(ii) any equipment, plant or appliance in or on the
common parts which does not form part of the common
parts; or
(iii) any activities carried on in or on the common parts;
(f) any insurance effected by the association which is currently in
force; and
(g) any steps taken or proposed for the purpose of winding up the
commonhold.
(4) The documents are any relevant documents to which the request
relates which are of a description required by regulations made by the
Lord Chancellor to be made available in pursuance of this paragraph.
(5) The following are relevant documents for the purposes of subparagraph (4) above—
(a) copies of accounts, receipts or other documents providing
evidence that any insurance required by section 45 or 46
above has been effected by the association and is currently in
force;
(b) copies of any policies, cover notes or other documents relating
to any insurance effected by the association (whether or not
in pursuance of either of those sections) which is currently in
force (other than documents within paragraph (a) above); and
(c) copies of the last accounts prepared by the association in
accordance with section 28(1) above and of any auditor’s
report on those accounts.
(6) The following are
paragraph—
(a) any unit owner;

entitled

to
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(b) any tenant under a long lease of a unit; and
(c) any registered mortgagee.
(7) Any information provided under this paragraph shall
provided in such form as may be prescribed by the regulations.

be

(8) In this paragraph, “currently” means at the date on which the
information or documents concerned are provided.

Form of registers and records
14.—(1) Any register or other record required under Part I above
or this l^hedule to be kept by a commonhold association need not be
kept in documentary form.
(2) Any right of inspection or access conferred under this Schedule
in relation to any such register or record is a right to have the
contents of the register or record made available for such inspection
or access in visible and legible form.

Section 42.

SCHEDULE 3
MODIFICATIONS OF LANDLORD AND TENANT LEGISLATION
CONSEQUENTIAL ON PART I

Section 74.

SCHEDULE 4
EFFECT ON TENANCIES OF THE WINDING UP OF A
COMMONHOLD

1954 c. 56.

The Landlord and Tenant Act 1954
1.—(1) Section 12 of the Landlord and Tenant Act 1954 (grounds
for resumption of possession by landlord of residential premises
subject to long tenancy at low rent) shall be amended as follows.
(2) In subsection (1), after paragraph (a) there shall be inserted the
following paragraph—
“(aa) that the landlord is a commonhold association in
liquidation and requires possession of the relevant
premises for commonhold redevelopment purposes;”.
(3) At the end of the section there shall be added the following
subsections—
“(3) A commonhold association shall be regarded for the
purposes of subsection (l)(aa) above as requiring possession of
the relevant premises for commonhold redevelopment purposes
if—
(a) redevelopment works affecting the relevant premises are
necessary for the purposes of the satisfactory use and
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Schedule 3
This Schedule, which is introduced by clause 42, would contain minor modifications to
the service charge provisions of the Landlord and Tenant Acts 1985 and 1987 to take
account of the special rules applicable to commonholds.

Schedule 4
This Schedule, which is introduced by clause 74 makes detailed modifications of the
various tenure protection regimes described in subsection (12) of that clause, primarily
in order to introduce into those regimes the new commonhold redevelopment ground
for possession which will apply where a commonhold is wound up for the purposes of
redevelopment. The general principles for terminating tenancies, and for obtaining
possession where appropriate (in particular under the new commonhold redevelopment
ground for possession), are explained in the notes to clause 74.
Paragraphs 1 to 4 make the appropriate modifications to the Landlord and Tenant Act
1954. Part I of that Act provides for security of tenure on the termination of a long
residential tenancy at a low rent. The landlord may seek possession on various
grounds laid down in section 12 of that Act. Paragraph 1(2) of this Schedule adds
the new commonhold redevelopment ground to that section. If the tenancy is
terminated under that Part, but the landlord fails to obtain an order for possession, a
statutory tenancy under the Rent Act 1977 would arise by virtue of section 1 of the
1954 Act. Failure to obtain possession on termination of the tenancy would not
necessarily preclude obtaining possession under the 1977 Act if, at a later date, the
new ground for possession as inserted in'o that Act was satisfied (see paragraph 6
below).
Comparable provision would be made in relation to the new scheme in section 186 of
and Schedule 10 to the Local Government and Housing Act 1989 which, subject to
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occupation of the former commonhold and the commonhold association proposes to dispose of the former
commonhold to some person who will carry out such
works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redevelopment works affecting the relevant premises.
(4) References in subsection (3) above to redevelopment
works affecting the relevant premises are references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which includes—
(i) the relevant premises or any part of them; or
(ii) any of the former common parts which served
those premises; or
(b) substantial works of construction to be carried out on
the whole of the former commonhold or on any such
substantial part of it as is mentioned in paragraph (a)
above”.
2. In section 13 of that Act, after subsection (3) there shall be
inserted the following subsection—
“(3A) Where the ground or one of the grounds for claiming
possession specified in the landlord's notice was that mentioned
in paragraph (aa) of subsection (1) of the last foregoing section,
then if on an application made in accordance with subsection
(1) of this section the court is satisfied that the landlord has
established that ground, the court shall order that the tenant
shall, on the termination of the tenancy, give up possession of
all the property then comprised in the tenancy.”

3.
—
for new tenancy of property used for business, etc., purposes) shall be
amended as follows.
(2) In subsection (1) (grounds of landlord’s opposition), after
paragraph (g) there shall be added the following paragraph—
“(h) that the landlord is a commonhold association in
liquidation and requires possession of the holding for
commonhold redevelopment purposes.”
(3) At the end of the section there shall be added the following
subsections—
‘‘(4) A commonhold association shall be regarded for the
purposes of subsection (l)(h) above as requiring possession of
the holding for commonhold redevelopment purposes if—
(a) redevelopment works affecting the holding are necessary
for the purposes of the satisfactory use and occupation
of the former commonhold and the commonhold
association proposes to dispose of the former commonhold to some person who will carry out such works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redeve-
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transitional arrangements, replaces Part I of the 1954 Act. The new scheme operates
in broadly the same way as Part I of the 1954 Act, but creates an assured tenancy
under the Housing Act 1988 rather than a statutory tenancy under the 1977 Act.
Part II of the 1954 Act provides security of tenure for business tenants. A business
tenant will generally be entitled to a new tenancy, unless the landlord successfully
opposes the grant'of a new tenancy on one of the grounds laid down in section 30 of
that Act. Paragraph 3 of this Schedule adds the new commonhold redevelopment
ground to that section.
The Rent (Agriculture) Act 1976 provides security of tenure in relation to various
residential licences and tenancies granted to agricultural workers. The court must,
however, order possession of a dwelling-house subject to any such protected
occupancy or statutory tenancy if the circumstances are as specified in various
"Cases" in Part II of Schedule 4 to that Act. Paragraph 5 of this Schedule adds the
new commonhold redevelopment ground as a new case in that Part. The 1976 Act
generally only applies to agreements entered into before the introduction of the
provisions relating to assured agricultural occupancies in the Housing Act 1988.
The Rent Act 1977 provides security of tenure for a wide range of residential
tenancies (but not, for example, including long tenancies while they remain subject to
Part I of the Landlord and Tenant Act 1954). The Rent Act 1977 will now generally
only apply to tenancies granted before the introduction of the assured tenancy
provisions of the Housing Act 1988 (see below). The court must order possession of a
dwelling-house subject to a protected or statutory tenancy under the 1977 Act if the
circumstances are as specified in various "Cases" in Part II of Schedule 15 to that
Act. Paragraph 6 of this Schedule adds the new commonhold redevelopment ground as
a new case in that Part.
The Agricultural Holdings Act 1986 provides security of tenure in relation to
agricultural holdings, ie land which is let for use for agricultural purposes. A notice
to quit in relation to an agricultural holding can generally only take effect with the
consent of an Agricultural Land Tribunal. Under section 27, however, the Tribunal
must generally consent to the operation of the notice to quit if they are satisfied as
to one or more of various matters set out in subsection (3) of that section.
Paragraph 8 of this Schedule adds the new commonhold development ground for
possession to that subsection, and makes related provision.
The Housing Act 1988 introduces, in place of the Rent Act 1977, a new regime (of
"assured tenancies") for the protection of residential tenancies granted after that Act
came into effect. As in the case of tenaAcie:; falling within the Rent Act 1977,
section 7(3) provides that the court must order possession where certain grounds are
satisfied. Those "Grounds" are set out in Part I of Schedule 2 to the 1988 Act, and
paragraph 9 of this Schedule adds the new commonhold redevelopment ground to that
Part. If the tenancy was formerly a secure tenancy, the court must not make an
order for possession under the new commonhold redevelopment ground unless it is
satisfied that suitable alternative accommodation is or will be available {sub-paragraph
(2)(b), inserting new subsection (6A) into section 7 of the 1988 Act), but the
commonhold association has a right to require the former landlord under the secure
tenancy to rehouse the tenant {paragraph 13, and see the notes thereto below).
Assured agricultural occupancies - occupation rights granted to agricultural workers are treated as assured tenancies in the application of the Grounds for possession.
Paragraph 10 of this Schedule makes certain modifications of existing grounds/cases
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lopment works affecting the holding.
(5) References in subsection (4) above to redevelopment
works affecting the holding are references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which includes—
(i) the holding or any part of it; or
(ii) any of the former common parts which served
the holding; or
(b) substantial works of construction or refurbishment to be
carried out on the whole of the former commonhold or
on any such substantial part of it as is mentioned in
paragraph (a) above”.
4. In section 69 of that Act (interpretation), the following
subsection shall be added at the end—
“(4) For the purposes of this Act—
(a) a commonhold association is in liquidation from the
commencement of the winding up of the commonhold
concerned until the association is dissolved;
(b) references to the commencement of the winding up of a
commonhold shall be read in accordance with section
62(1) of the Law of Property Act 1990 (commencement
of winding up for the purposes of Part I of that Act);
(c) references, in relation to a commonhold association in
liquidation, to the former commonhold are references
to the land which immediately before the commencement of the winding up constituted the commonhold;
(d) references, in relation to such an association, to former
common parts are references to the land which immediately before the commencement of the winding up
constituted the common parts of the commonhold; and
(e) former common parts are to be regarded as having
served—
(i) any premises of which such an association
claims possession on the ground mentioned in section
12(I)(aa) of this Act; or
(ii) any holding in respect of which such an
association opposes an application under section
24(1) of this Act on the ground specified in section
30(1 Kh) of this Act;
if, immediately before the commencement of the
winding up, ownership of the relevant unit carried
with it any right in, over or in relation to land
comprised in those parts or any facilities in or on it.
In paragraph (e) above, “the relevant unit” means the unit in
the former commonhold which consisted of or comprised the
premises or holding concerned.”
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for possession under the 1976, 1977 and 1988 Acts in their application to a
commonhold in liquidation. The purpose of the modifications is to ensure that where,
but for the winding up of the commonhold, the former landlord had or would
eventually have had a right to obtain possession by reason of some circumstance
peculiar to the landlord (for example because the dwelling was his proposed retirement
home, or because he required the dwelling for occupation by a minister of religion)
the commonhold association keeps the benefit of that right.
Paragraphs 7 and 11 to 13 make certain supplementary and consequential provisions
connected with the effect of winding up a commonhold on commonhold units. Thus,
for example, paragraph 11 provides that a notice to quit (or other similar notice
specified in sub-paragraph (4)) in respect of a periodic tenancy which was served
before commencement of winding up but which will not become effective until some
date more than six months after commencement of winding up may be superseded by a
six month notice to quit under clause 74.
Under paragraph 13, the commonhold association is entitled, where it seeks possession
from a former secure tenant under the new commonhold redevelopment ground for
possession, to require the former landlord to rehouse the tenant. If the former
landlord does not do so, the commonhold association will have a claim against him for
damages {^sub-paragraph (3)). It follows that, in any case where the commonhold
association was wound up for the purposes of redevelopment, the former secure tenant
would normally be rehoused. If he wasn’t, and the commonhold association, because
of the tenancy, had to sell the commonhold land at a reduced price or couldn’t sell it
at all, the commonhold association would obtain compensation from the former public
sector landlord.
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1976 c. 80.

The Rent (Agriculture) Act 1976
5. In Part II of Schedule 4 to the Rent (Agriculture) Act 1976 (cases
in which court must, in accordance with section 6(6) of that Act,
make an order for possession of a dwelling-house subject to a
protected occupancy or statutory tenancy within the meaning of that
Act), the following Case shall be added at the end—
“Case XIV
1. The landlord is a commonhold association in liquidation
and requires possession of the dwelling-house for commonhold
redevelopment purposes.
2. A commonhold association shall be regarded for the
purposes of this Case as requiring possession of the dwellinghouse for commonhold redevelopment purposes if—
(a) redevelopment works affecting the dwelling-house are
necessary for the purposes of the satisfactory use and
occupation of the former commonhold and the commonhold association proposes to dispose of the former
commonhold to some person who will carry out such
works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redevelopment works affecting the dwelling-house.
3. References in this Case to redevelopment works affecting
the dwelling-house are references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which includes—
(i) the dwelling-house or any part of it; or
(ii) any of the former common parts which served
the dwelling-house; or
(b) substantial works of construction to be carried out on
the whole of the former commonhold or on any such
substantial part of it as is mentioned in paragraph (a)
above.
4. For the purposes of this Case—
(a) a commonhold association is in liquidation from the
commencement of the winding up of the commonhold
concerned until the association is dissolved;
(b) references to the commencement of the winding up of a
commonhold shall be read in accordance with section
62(1) of the Law of Property Act 1990 (commencement
of winding up for the purposes of Part I of that Act);
(c) references, in relation to a commonhold association in
liquidation, to the former commonhold are references
to the land which immediately before the commencement of the winding up constituted the commonhold;
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(d) references, in relation to such an association, to former
common parts are references to the land which immediately before the commencement of the winding up
constituted the common parts of the commonhold; and
(e) former common parts are to be regarded as having
served the dwelling-house concerned if, immediately
before the commencement of the winding up,
ownership of the relevant unit carried with it any right
in, over or in relation to land comprised in those parts
or any facilities in or on it.
In paragraph (e) above, “the relevant unit” means the unit in
the former commonhold which consisted of or comprised the
dwelling-house concerned.”

1977 c. 42.

The Rent Act 1977
6. In Part II of Schedule 15 to the Rent Act 1977 (cases in which
court must, in accordance with section 98(2) of that Act, make an
order for possession of a dwelling-house which is let on or subject to
a regulated tenancy within the meaning of that Act), the following
Case shall be added at the end—
“Cfl5c

21

Where the landlord is a commonhold association in liquidation
and requires possession of the dwelling-house for commonhold
redevelopment purposes.
A commonhold association shall be regarded for the purposes
of this Case as requiring possession of the dwelling-house for
commonhold redevelopment purposes if—
(a) redevelopment works affecting the dwelling-house are
necessary for the purposes of the satisfactory use and
occupation of the former commonhold and the commonhold association proposes to dispose of the former
commonhold to some person who will carry out such
works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redevelopment works affecting the dwelling-house.
References in this Case to redevelopment works affecting the
dwelling-house are references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which includes—
(i) the dwelling-house or any part of it; or
(ii) any of the former common parts which served
the dwelling-house; or
(b) substantial works of construction to be carried out on
the whole of the former commonhold or on any such
substantial part of it as is mentioned in paragraph (a)
above.
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For the purposes of this Case—
(a) a commonhold association is in liquidation from the
commencement of the winding up of the commonhold
concerned until the association is dissolved;
(b) references to the commencement of the winding up of a
commonhold shall be read in accordance with section
62(1) of the Law of Property Act 1990 (commencement
of winding up for the purposes of Part I of that Act);
(c) references, in relation to a commonhold association in
liquidation, to the former commonhold are references
to the land which immediately before the commencement of the winding up constituted the commonhold;
(d) references, in relation to such an association, to former
common parts are references to the land which immediately before the commencement of the winding up
constituted the common parts of the commonhold; and
(e) former common parts are to be regarded as having
served the dwelling-house concerned if, immediately
before the commencement of the winding up,
ownership of the relevant unit carried with it any right
in, over or in relation to land comprised in those parts
or any facilities in or on it.
In paragraph (e) above, “the relevant unit” means the unit in
the former commonhold which consisted of or comprised the
dwelling-house concerned.”

1986 c. 5.

The Agricultural Holdings Act 1986
7.—(1) Where on the termination by virtue of section 74(i)(a)
above of a fixed term tenancy of an agricultural holding the tenancy
is continued—
(a) by virtue of section 3(1) of the Agricultural Holdings Act 1986
as a tenancy from year to year; or
(b) by virtue of section 4(2)(b) of that Act for a further period of
twelve months;
that Act shall have effect in relation to the tenancy arising on continuance of the fixed term tenancy as if on the date immediately
following the date of the commencement of the winding up of the
commonhold concerned a notice to quit had been given to the tenant
by the landlord specifying as the date for termination of the tenancy
the date on which the period of two months beginning with the date
of the commencement comes to an end.
(2) Such a notice shall not be invalid by reason of its terminating at
a date other than the end of a year of the tenar?cy.
(3) For the purposes of that Act, such a notice shall be treated as
having been given in pursuance of a provision in the contract of
tenancy authorising the resumption of possession of the holding for
some specified purpose other than the use of the land for agriculture
(regardless of what the actual purpose for resuming possession is).
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(4) Section 26 of that Act (restriction on operation of notices to
quit) shall not apply in relation to such a notice; but such a notice
shall not have eff^ect unless—
(a) before the end of the period of notice the tenant gives the
landlord his written consent to the operation of the notice; or
(b) on an application made by the landlord not later than one
month from the date of the commencement of the winding
up the Tribunal consent to its operation.
(5) In this paragraph, expressions to which a meaning is given for
the purposes of that Act have the meaning there given.
8.—(1) Section 27 of that Act (consent by Agricultural Land
Tribunal to operation of notice to quit agricultural holding) shall be
amended as follows.
(2) In subsection (3), at the end there shall be added the following
paragraph—
“(g) that the landlord is a commonhold association in
liquidation and requires possession of the land to which
the notice relates for commonhold redevelopment
purposes.”.
(3) At the beginning of subsection (4) there shall be inserted the
words “Subject to subsection (4A) below”; and after that subsection
there shall be inserted the following subsection—
“(4A) Subsection (4) above shall not apply where the
Tribunal consent under section 26 above to the operation of a
notice to quit solely by reason of being satisfied as to the
matter mentioned in paragraph (g) of subsection (3) above.”
(4) At the end of the section there shall be added the following
subsections—
“(10) A commonhold association shall be regarded for the
purposes of subsection (3)(g) above as requiring possession of
the land to which a notice to quit relates for commonhold
redevelopment purposes if—
(a) redevelopment works affecting the land are necessary for
the purposes of the satisfactory use and occupation of
the former commonhold and the commonhold
association proposes to dispose of the former commonhold to some person who will carry out such works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redevelopment works affecting the land.
(11) References in subsection (10) above to redevelopment
works affecting the land to which a notice to quit relates are
references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which includes—
(i) the land concerned or any part of it; or
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(ii) any of the former common parts which served
that land; or
(b)
s
carried out on the whole of the former commonhold or
on any such substantial part of it as is mentioned in
paragraph (a) above.
(12) For the purposes of this section—
(a) a commonhold association is in liquidation from the
commencement of the winding up of the commonhold
concerned until the association is dissolved;
(b) references to the commencement of the winding up of a
commonhold shall be read in accordance with section
62(1) of the Law of Property Act 1990 (commencement
of winding up for the purposes of Part I of that Act);
(c) references, in relation to a commonhold association in
liquidation, to the former commonhold are references
to the land which immediately before the commencement of the winding up constituted the commonhold;
(d) references, in relation to such an association, to former
common parts are references to the land which immediately before the commencement of the winding up
constituted the common parts of the commonhold; and
(e) former common parts are to be regarded as having
served any land to which a notice to quit relates if,
immediately before the commencement of the winding
up, ownership of the relevant unit carried with it any
right in, over or in relation to land comprised in those
parts or any facilities in or on it.
!n paragraph (e) above, “the relevant unit” means the unit in
the former commonhold which consisted of or comprised the
land to which the notice relates.”

1988 c. 50.

The Housing Act 1988
9.—(1) In Part I of Schedule 2 to the Housing Act 1988 (grounds
on which court must, in accordance with section 7(3) of that Act,
make an order for possession of a dwelling-house which is let on an
assured tenancy within the meaning of that Act), the following
ground shall be added at the end—
^'^Ground 8A
The landlord is a commonhold association in liquidation and
requires possession of the dwelling-house for commonhold
redevelopment purposes.
A commonhold association shall be regarded for the purposes
of this ground as requiring possession of the dwelling-house for
commonhold redevelopment purposes if—
(a) redevelopment works affecting the dwelling-house are
necessary for the purposes of the satisfactory use and
occupation of the former commonhold and the corn-
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monhold association proposes to dispose of the former
commonhold to some person who will carry out such
works; or
(b) the association has contracted to sell the former commonhold to a person who intends to carry out redevelopment works affecting the dwelling-house.
References above to redevelopment works affecting the
dwelling-house are references to—
(a) works for the demolition or reconstruction of the whole
of the former commonhold or of a substantial part of it
which Includes—
(i) the dwelling-house or any part of it; or
(ii) any of the former common parts which served
the dwelling-house; or
(b) substantial works of construction to be carried out on
the whole of the former commonhold or on any such
substantial part of it as is mentioned in paragraph (a)
above.”
(2) In section 7 of that Act (orders for possession)—
(a) in subsection (3) (which imposes a duty on the court, subject
to subsection (6), to make an order for possession if satisfied
of any of the grounds in Part I of Schedule 2 to that Act),
for the words “subsection (6)” there shall be substituted the
words “subsections (6) and (6A)”; and
(b) after subsection (6) there shall be inserted the following
subsections—
“(6A) The court shall not make an order for
possession of a dwelling-house soielv on Ground 8A in
Part I of Schedule 2 to this Act (where a commonhold
association in liquidation requires possession for commonhold redevelopment purposes as there defined) in
any case where, immediately before the commencement
of the winding up of the commonhold concerned, the
tenancy on which the dwelling-house was let was a
secure tenancy, unless the court is satisfied that
suitable alternative accommodation is available for the
tenant or will be available for him when the order for
possession takes effect.

1985 c. 68.

(6B) For the purposes of subsection (6A) above,
accommodation shall be deemed to be suitable if it
would be regarded as suitable—•
(a) for the purposes of section 84(2)(b) and (c) of
the Housing Act 1985 (cases in which court is
not to make an order for possession unless
satisfied that suitable accommodation will be
available); or
(b) for the purposes of Ground 9 in Schedule 2 to
this Act.
(6C) For the purpose of determining whether
accommodation is suitable as mentioned in subsection
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1985 c. 6S.

(6B)(b) above Part III of Schedule 2 to this Act shall
apply with the omission of paragraph 1 (which broadly
corresponds to paragraph 4 of Part IV of Schedule 2 to
the Housing Act 1985, which applies for determining
the suitability of accommodation as mentioned in
subsection (6BXa) above).”
(3) In section 8(4) of that Act (provisions as to notice of proceedings for possession required in relation to certain Grounds), after ”7”
there shall be inserted ”8A”.
(4) In section 45 of that Act (interpretation of Part I), after
subsection (3) there shall be inserted the following subsection—
“(3A) For the purposes of this Part of this Act—
(a) a commonhold association is in liquidation from the
commencement of the winding up of the commonhold
concerned until the association is dissolved;
(b) references to the commencement of the winding up of a
commonhold shall be read in accordance with section
62(1) of the Law of Property Act 1990 (commencement
of winding up for the purposes of Part I of that Act);
(c) references, in relation to a commonhold association in
liquidation, to the former commonhold are references
to the land which immediately before the commencement of the winding up constituted the commonhold;
(d) references, in relation to such an association, to former
common parts are references to the land wnich immediately before the commencement of the winding up
constituted the common parts of the commonhold; and
(e) former common parts are to be regarded as having
served the dwelling-house concerned if, immediately
before the commencement of the winding up,
ownership of the relevant unit carried with it any right
in, over or in relation to land comprised in those parts
or any facilities in or on it.
In paragraph (e) above, ‘‘the relevant unit” means the unit in
the former commonhold which consisted of or comprised the
dwelling-house concerned.”
Modification of certain cases and grounds for possession in the case of
a commonhold association in liquidation
10. In any case where the landlord is a commonhold association in
liquidation the enactments mentioned in the left-hand column of the
table below shall apply—
(a) by reference to the circumstances of the case as they existed
immediately before the commencement of the winding up;
and
(b) with the modifications mentioned in relation to those
enactments respectively in the right-hand column of that
table.
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TABLE
Modification

Enactment
1976 c. 80.

1977 c. 42.

1988 c. 50.

In Part II of Schedule 4 to the Rent
(Agriculture) Act 1976:
Case XI
Case XII
Section 105 of the Rent Act 1977
In Part II of Schedule 15 to the Rent
Act 1977:
Case II
Case 12
Case 15
Case 16
Case 18
Case 20
In Part I of Schedule 2 to the
Housing Act 1988:
Ground I

Ground 2
Ground 5

Omit paragraph 2
Omit paragraph 2
Omit the words from “if, at
the time” to the end
Omit
Omit
Omit
Omit
Omit
Omit

paragraph (c)
paragraph (c)
paragraph (b)
paragraph (c)
paragraphs (e) and (f)
paragraph (e)

In paragraph (a) omit the
words “who is seeking
possession” and “seeking
possession”
In paragraph (b) omit the
words from the beginning
to “principal home and”
Omit paragraph (b)
Omit paragraph (b)

References in any enactment to—
(a) the circumstances specified in any of the Cases mentioned in
the left-hand column of the table above in this paragraph; or
(b) any Ground so mentioned;
shall be read, in any case to which this paragraph applies, as referring
to the circumstances specified in that Case as modified by this
paragraph or (as the case may be) to that Ground as so modified.
Supplementary and consequential provisions
II.—(I) Where in the case of the winding up of any commonhold
any notice to which this paragraph applies which was given to the
tenant under a tenancy of former commonhold land before the
commencement of the winding up specifies as the date—
(a) on which the tenancy is to come to an end;
(b) on which possession of the land comprised in the tenancy is
required; or
(c) which is the date after which or the earliest date on which any
proposed proceedings for possession may begin;
a date falling after the end of the period of six months beginning
with the commencement, the notice may be superseded by a corresponding notice specifying an earlier date given to the tenant on or
after the commencement by virtue of section 74 above.
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(2) A notice to which this paragraph applies—
(a) shall not be superseded under sub-paragraph (1) above unless
the corresponding notice is a valid one; and
(b) shall, if so superseded, cease to have effect.
(3) This paragraph applies to—
(a) a notice to quit; and
(b) any notice under any of the provisions mentioned in subparagraph (4) below.

1954 c. 56.

19S5C.68.

1988 c. 50.

(4) Those provisions are—
section 4(1) of the Landlord and Tenant Act 1954 (termination of
low rent residential tenancy by landlord);
section 25 of that Act (termination of business, etc., tenancy by
landlord);
section 83 of the Housing Act 1985 (notice of proceedings for
possession of dwelling-house let on a secure tenancy or for
termination of a secure tenancy);
section 8 of the Housing Act 1988 (notice of proceedings for
possession of dwelling-house let on an assured tenancy); and
section 21(4)(a) of that Act (notice requiring possession of
dwelling-house let on assured shorthold tenancy).
The reference above in this sub-paragraph to section 8 of the
Housing Act 1988 includes a reference to that section as it applies by
virtue of section 24(3) of that Act (application to assured agricultural
occupancies which are not assured tenancies).
(5) Where by virtue of this paragraph any notice given under
section 4(1) or 25 of the Landlord and Tenant Act 1954 ceases to have
effect anything done under that Act in pursuance of the notice shall
also cease to have effect (without prejudice, however, to the power of
the court to make an order as to costs if the notice ceases to have
effect after an application has been made to the court by the landlord
under section 13 of that Act or by the tenant under section 24(1) of
that Act).
12. Notwithstanding any provision included in the terms of the
tenancy for the tenancy to be brought to an end by a notice to quit
given by the landlord, a tenancy to which section 74(1) above applies
shall be treated for the purposes of section 25 of the Landlord and
Tenant Act 1954 (termination of tenancy by the landlord) as falling
within subsection (4), and not within subsection (3), of that section.

13.
—(1
(a) a commonhold association in liquidation serves on the tenant of
a dwelling-house (within the meaning of the Housing Act
1988) a notice under section 8 of that Act specifying as the
ground on which possession is sought Ground 8A in Schedule
2 to that Act;
(b) immediately before the commencement of the winding up of
the commonhold the tenancy was a secure tenancy; and
(c) within seven days of serving notice on the tenant under section
8 the association gives notice of the fact that it has done so
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to the authority or body which was the tenant’s landlord
(“the former landlord”) immediately before the commencement;
it shall be the duty of the former landlord to provide for the tenant
accommodation which is suitable accommodation for the purposes of
section 7(6A) of that Act before the end of the period of [ ... ]
beginning with the date specified in the notice served on the tenant in
accordance with subsection (3)(b) of section 8 (earliest date for
beginning proceedings).
(2) Within three months of receiving the notice under subparagraph (I)(c) above the former landlord shall give to the tenant
and to the association a notice giving particulars of the accommodation it proposes to provide in pursuance of the duty under that subparagraph and of the time at which it proposes to provide it.
(3) Without prejudice to any other means of enforcing the duty
imposed by sub-paragraph (1) or (2) above, the duty shall be enforceable, at the suit of the association, by an action against the former
landlord for damages for breach of statutory duty.
(4) References in this paragraph to the former landlord’s providing
accommodation are references to its provision by any means open to
the former landlord, whether direct or indirect.

SCHEDULE 5

Section 87.

POWERS OF LIQUIDATOR IN A WINDING UP

SCHEDULE 6

Section 101.

PROVISIONS OF INSOLVENCY ACT 1986 APPLIED TO WINDING
UP AND ADMINISTRATION OF COMMONHOLDS

Offences of fraud, deception, etc.
Fraud, etc. in
anticipation of
winding up.

206.—(1) When a commonholii association goes into
liquidation, any person, being a past or present
officer of the association, is deemed to have
committed an offence if, within the 12 months
immediately preceding the commencement of the
winding up, he has—
(a) concealed any part of the association’s
property to the value of [£120] or more, or
concealed any debt due to or from the
association , or
(b) fraudulently removed any part of the association’s property to the value of [£120] or
more, or
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Schedule 5
This Schedule, which is introduced by clause 87, would describe the powers which the
liquidator has in the management of the commonhold association’s affairs for the
purposes of winding up. Provision of this kind is made, in relation to companies, in
Schedule 4 to the Insolvency Act 1986, though the matters covered in the Schedule
would necessarily differ from those covered in Schedule 4 to the 1986 Act.

Schedule 6
This Schedule, which is introduced by clause 101 sets out (or would set out) in full
various provisions of the Insolvency Act 1986 which would apply to commonholds, with
appropriate modifications clearly identified (see the notes to clause 101).
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(c) concealed^ destroyed, mutilated or falsified any
book or paper affecting or relating to the
association’s property or affairs, or
(d) made any false entry in any book or paper
affecting or relating to the association’s
property or affairs, or
(e) frauduientiy parted with, altered or made any
omission in any document affecting or
relating to the association’s property or
affairs, or
(f) pawned, pledged or disposed of any property
of the association which has been obtained
on credit and has not been paid for
(2) Such a person is deemed to have committed an
offence if within the period above mentioned he has
been privy to the doing by others of any of the things
mentioned in paragraphs (c), (d) and (e) of subsection
(1); and he commits an offence if, at any time after
the commencement of the winding up, he does any of
the things mentioned in paragraphs (a) to (f) of that
subsection, or is privy to the doing by others of any
of the things mentioned in paragraphs (c) to (e) of it.
(3)

(4) It is a defence—
(a) tor a person charged under paragraph (a) or (f)
of subsection (1) (or under subsection (2) in
respect of the things mentioned in either of
those two paragraphs) to prove that he had
no intent to defraud, and
(b) for a person charged under paragraph (c) or
(d) of subsection (i) (or under subsection (2)
in respect of the things mentioned in either
of those two paragraphs) to prove that he had
no intent to conceal the state of affairs of the
association or to defeat the law.
(5) Where a person pawns, pledges or disposes of
any property in circumstances which amount to an
offence under subsection (l)(f), every person who
takes in pawn or pledge, or otherwise receives, the
property knowing it to be pawned, pledged or
disposed of in such circumstances, is guilty of an
offence.
(6) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.
(7) The money sums specified in paragraphs (a) and
(b) of subsection (1) are subject to increase or
reduction by order under section 416 in Part XV.
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Transactions in
fraud of
creditors.

207.—(1) When a commonhold association goes into
liquidation, a person is deemed to have committed an
offence if he, being at the time an officer of the
association —
(a) has made or caused to be made any gift or
transfer of, or charge on, or has caused or
connived at the levying of any execution
against, the association’s property, or
(b) has concealed or removed any part of the
association’s property since, or within 2
months before, the date of any unsatisfied
judgment or order for the payment of money
obtained against the association.
(2) A person is not guilty of an offence under this
section—
(a) by reason of conduct constituting an offence
under subsection (l)(a) which occurred more
than 5 years before the commencement of the
winding up, or
(b) if he proves that, at the time of the conduct
constituting the offence, he had no intent to
defraud the association’s creditors.
(3) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.

Misconduct in
course of
winding up.

208.—(1) When a commonhold association is in
liquidation, any person, being a past or present
officer of the association, commits an offence if he—
(a) does not to the best of his knowledge and
belief fully and truly discover to the
liquidator all the association’s property, and
how and to whom and for what consideration
and when the association disposed of any
part of that property [(except such part as has
been disposed of in the ordinary way of the
association’s business)], or
(b) does not deliver up to the liquidator (or as he
directs) all such part of the association’s
property as is in his custody or under his
control, and which he is required by law to
deliver up, or
(c) does not deliver up to the liquidator (or as he
directs) all books and papers in his custody
or under his control belonging to the
association and which he is required by law
to deliver up, or
(d) knowing or believing that a false debt has
been proved by any person in the winding
up, fails to inform the liquidator as soon as
practicable, or
(e) after the commencement of the winding up,
prevents the production of any book or paper

296
House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES

297
House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Properly
SCH. 6

affecting or relating
property or affairs.

to

the

association’s

(2) Such a person commits an offence if after the
commencement of the winding up he attempts to
account for any part of the association’s property by
fictitious losses or expenses; and he is deemed to have
committed that offence if he has so attempted at any
meeting of the association’s creditors within the 12
months immediately preceding the commencement of
the winding up.
(3)
(4) It is a defence—
(a) for a person charged under paragraph (a), (b)
or (c) of subsection (1) to prove that he had
no intent to defraud, and
(b) for a person charged under paragraph (e) of
that subsection to prove that he had no intent
to conceal the state of affairs of the
association or to defeat the law.
(5) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.
Falsification of
association’s
books.

209.—(1) When a commonhold association is in
liquidation, an officer ... of the association and any
person entitled to a commonhold share commits an
offence if he destroys, mutilates, alters or falsifies
any books, papers or securities, or makes or is privy
to the making of any false or fraudulent entry in any
register, book of account or document belonging to
the association with intent to defraud or deceive any
person.
(2) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.

Material
omissions from
statement
relating to
association’s
affairs.

210.—(1) When a commonhold association is in
liquidation, any person, being a past or present
officer of the association, commits an offence if he
makes any material omission in any statement relating
to the association’s affairs.
(2) When a commonhold association has gone into
liquidation, any such person is deemed to have
committed that offence if, prior to the winding up, he
has made any material omission in any such statement.
(3)
(4) It is a defence for a person charged under this
section to prove that he had no intent to defraud.
(5) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.
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False representations to
creditors.

211.—(1) When a coramonhold association is in
liquidation, any person, being a past or present
officer of the association —
(a) commits an offence if he makes any false
representation or commits any other fraud
for the purpose of obtaining the consent of
the association’s creditors or any of them to
an agreement with reference to the association’s affairs or to the winding up, and
(b) is deemed to have committed that offence if,
prior to the winding up, he has made any
false representation, or committed any other
fraud, for that purpose.

(2)
(3) A person guilty of an offence under this section
is liable to imprisonment or a fine, or both.

Penalisation of officers, etc.
Summary
remedy against

212.—(1) This section applies if in the course of
(jje winding up of a commonhold it appears that a

offic^, etc.

person who
(a) is or has been an officer of the commonhold
association,
(b) has acted as liquidator or commonhold administrator ... of the association, or
(c) not being a person falling within paragraph (a)
or (b), is or has been concerned, or has taken
part, in the promotion, formation or management of the association,
has misapplied or retained, or become accountable
for, any money or other property of the association,
or been guilty of any misfeasance or breach of any
fiduciary or other duty in relation to the association.
(2) The reference in subsection (1) to any misfeasance or breach of any fiduciary or other duty in
relation to the association includes, in the case of a
person who has acted as liquidator or commonhold
administrator of the association, any misfeasance or
breach of any fiduciary or other duty in connection
with the carrying out of his functions as liquidator or
commonhold administrator of the association.
(3) The court may, on the application of the [
Secretary of State ] or the liquidator, ... of [any
creditor] or of any person entitled to a commonhold
share, examine into the conduct of the person failing
within subsection (1) and compel him—
(a) to repay, restore or account for the money or
property or any part of it, with interest at
such rate as the court thinks just, or
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(b) to contribute such sum to the association’s
assets by way of compensation in respect of
the misfeasance or breach of fiduciary or
other duty as the court thinks just.

SCH.6

(4) The power to make an application under
subsection (3) in relation to a person who has acted as
liquidator or commonhold administrator of the
association is not exercisable, except with the leave of
the court, after that person has had his release.
(5) The power of a person entitled to a commonhold share to make an application under subsection
(3) is not exercisable except with the leave of the
court, but is exercisable notwithstanding that he will
not benefit from any order the court may make on
the application.
Fraudulent
trading.

213.
commonhold it appears that any business of the
commonhold association has been carried on with
intent to defraud creditors of the association or
creditors of any other person, or for any fraudulent
purpose, the following has effect.

—

(2) The court, on the application of the liquidator
may declare that any persons who were knowingly
parties to the carrying on of the business in the
manner above-mentioned are to be liable to make
such contributions (if any) to the association’s assets
as the court thinks proper.
Wrongful
trading.

214.
course of the winding up of a commonhold it appears
that subsection (2) or (2A) of this section applies in
relation to any person ... the court, on the application
of the liquidator, may declare that that person is to be
liable to make such contribution (if any) to the
association’s assets as the court thinks proper.
(2) This subsection applies in relation to a person
if—
(a) the association has gone into insolvent liquidation,
(b) at some time before the commencement of the
winding up of the commonhold, that person
knew or ought to have concluded that there
was no reasonable prospect that the
association would avoid going into insolvent
liquidation, and
(c) that person was a member of the association at
that time;
(2A) This subsection applies in relation to a person
if
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(a) the association has gone into insolvent liquidation,
(b) at some time before the commencement of the
winding up of the commonhold, that person,
being then a registered mortgagee, cast the
votes of any member of the association
against a resolution for voluntary winding up
of the commonhold, and
(c) at that time he knew or ought to have
concluded that there was no reasonable
prospect that the association would avoid
going into Insolvent liquidation.
(3) The court shall not make a declaration under
this section with respect to any person in relation to
whom it appears that subsection (2) of this section
applies if it is satisfied that after the condition
specified in subsection (2)(b) was first satisfied in
relation to him that person took every step with a
view to minimising the potential loss to the association’s creditors as (assuming him to have known that
there was no reasonable prospect that the association
would avoid going into insolvent liquidation) he ought
to have taken.
(4) For the purposes of subsections (2), (2A) and
(3), the facts which a person ought to know or
ascertain, the conclusions which he ought to reach and
the steps which he ought to take are those which
would be known or ascertained, or reached or taken,
by a reasonable diligent person having both—
(a) in the case of a person in relation to whom it
appears that subsection (2) applies who
participated in the management of the
association at any time after the condition
specified in subsection (2)(b) was first
satisfied in relation to him, the general
knowledge, skill and experience that may
reasonably be expected of a person carrying
out the same functions of management in
relation to the association as those entrusted
to him, and
(b) the general knowledge, skill and experience
that that person has.
(5)
(6) For the purposes of this section a commonhold
association goes into insolvent liquidation if it goes
into liquidation at a time when its available assets are
insufficient for the payment of its debts and other
liabilities and the expenses of the winding up.
A commonhold association’s available assets shall
be taken as including assets which vest in the
association under the Law of Property Act 1990 on
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the commencement of the winding up, but only in so
far as those assets may be applied by the liquidator
in meeting the association’s debts and other liabilities
and the expenses of the winding up.

SCH.6

(7)
(8) I his section is without prejudice to section 213.
Proceedia
under ss. 2
214.

215.—(1) On the hearing of an application under
section 213 or 214, the liquidator may himself give
evidence or call witnesses.
(2) Where under either section the court makes a
declaration, it may give such further directions as it
thinks proper for giving effect to the declaration; and
in particular, the court may—
(a) provide for the liability of any person under
the declaration—
(i) to be a charge
obligation due from
association to him,

on any debt or
the commonhold

(ii) where he is a person entitled to a
commonhold share, to be treated as a
liability ranking as secured on the share
for the purposes of section 83 of the Law
of Property Act 1990 (but ranking in
priority after all liabilities so ranking by
virtue of that section), or
(iii) where the declaration is made by
virtue of section 214(2A), to be a charge
on any liability so ranking which is a
liability in respect of the debt formerly
secured by the mortgage in question, and
(b) from time to time make such further order as
may be necessary for enforcing any charge
imposed or other liability arising under this
subsection.
(3)
(4) Where a court makes a declaration under either
section in relation to a person who is a creditor of the
association, it may direct that the whole or any part
of any debt owed by the association to that person
and any interest thereon shall rank in priority after all
other debts owed by the association and after any
interest on those debts.
(5) Sections 213 and 214 have effect notwithstanding that the person concerned may be criminally
liable in respect of matters on the ground of which
the declaration under the section is to be made.
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Investigation and prosecution of malpractice

SCH.6

Prosecution of
delinquent
officers and
members of
comnronhold
association.

218.

Obligations
arising under s.
218.

219.

Management by commonhold administrators and
liquidators
Getting in the
association’s
property.

234.

Duty to
co-operate with
office-holder.

235.

Inquiiy into
association’s
dealings, etc.

236.

Court’s enforcement of
powers under s.

237.

Adjustment of prior transactions (commonhold
administration orders and liquidation)
Transactions at
an undervalue
(Endand and
Wales).

238.

Preferences
(England and

239.
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SCH.6

“Relevant time”
under ss. 238,
239.

240.

Orders under ss.
238,239.

241.

Extortionate
credit transactions.

244.

Unenforceability
of liens on
books, etc.

246.
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Subsections (6) to (8) establish an important novel aspect of the commonhold system namely that, on winding up the commonhold, the freehold interest in all the units
vests in the commonhold association, and each unit owner becomes entitled instead to
a specified share of the net assets of the association ("the unit’s commonhold share")
laid down in respect of his unit in the commonhold declaration. This arrangement which is set out in paragraphs 14.9 and 14.10 of the Commonhold Report - is designed
to ensure the efficient administration of the winding up, and to eliminate doubts
about the rights of individual unit owners where, for example, a block of flats is
destroyed by fire. Since the system allows for different figures to be allocated to a
unit for its share in the capital assets and its service charge contribution, provision
is made for the two components of the commonhold share to be calculated separately
according to the "capital value fraction" and the "service charge fraction".

Clause 5
This clause places limited restrictions on disposal and creation of third party interests
over commonhold land.
Subsection (1) provides, in accordance with paragraph 6.4 of the Commonhold Report,
that a unit owner may not transfer part only of his freehold interest - though it may
be possible to achieve that result by first making the appropriate agreed variation of
the commonhold declaration so as to redefine units, or to have land excluded from
the commonhold altogether (see clause 50). The unit owner is also prevented from
mortgaging part only of the unit.
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the payment of any money or the performance of any obligation.
(3) No enactment conferring power on a person holding an estate in
any land to transfer or grant any estate in the land which will by
virtue of that enactment terminate on the occurrence of any event
shall apply in relation to land within a commonhold.
(4) Neither section 4(6) above, nor any restriction imposed under
this section or any other provision of this Part on dealings in land
within a commonhold or in land to which a commonhold declaration
relates before it becomes a commonhold, shall be taken as—
(a) affecting the character of such land as being freehold land; or
(b) prejudicing the absolute nature of the fee simple estate in the
whole or any part of it.
Commonhold
regulations.

6.—(1) The regulations applicable to a commonhold in accordance
with this section are—
(a) regulations made by the Lord Chancellor under this section (as
they apply in relation to the commonhold concerned), subject
to any exclusions and modifications of the regulations made
by the commonhold declaration; and
(b) any additional regulations for the commonhold included in the
commonhold declaration.
(2) Regulations under this section may make provision—
(a) for reciprocal rights and obligations of unit owners and the
commonhold association with respect to any matter—
(i) affecting the use or enjoyment, or the preservation or
protection, of any units or common parts; or
(ii) otherwise affecting the interests of unit owners in
their capacity as such; and
(b) requiring commonhold associations to establish and maintain
one or more reserve funds for any purpose or purposes
specified in the regulations.
(3) Regulations under this section shall make provision for imposing
on every unit owner—
(a) an obligation to keep the unit in repair; and
(b) an obligation to indemnify any other unit owner or the commonhold association in respect of loss arising from any loss
of or damage to land or other property within the commonhold caused by conduct for which the unit owner is
responsible of any description prescribed by the regulations.
(4) An obligation of a description within paragraph (a) of
subsection (3) above is referred to below in this Part as a repairing
obligation, and one of a description within paragraph (b) of that
subsection as an indemnity obligation.
(5) Any provision made by regulations under this section as to a
repairing obligation is subject to section 45(3)(a) below (duty of
commonhold association to reinstate loss or damage required to be
covered by insurance excludes repairing obligation).
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Since the common parts of a commonhold will generally be fundamental to its
viability, subsection (2) prevents a commonhold association from mortgaging them.
This principle (explained in paragraph 11.7 of the Commonhold Report) is also
implemented by clause 49, which prevents debtors from executing against the common
parts.

Clause 6
This clause provides for the Lord Chancellor to lay down standard commonhold
regulations setting down the detailed rights of unit owners as to the use and
enjoyment of their units and the common parts (see paragraphs 7.3 to 7.18 of the
Commonhold Report). Different standard regulations could be laid down for different
kinds of commonhold (clause 116).
It is the aim of the system of standard commonhold regulations - as it is of the
commonhold system as a whole - to achieve a high measure of standardisation in the
rules applicable to commonholds (particularly commonholds of a similar kind). There
is, however, scope for including provisions in the commonhold declaration amending or
adding to them in relation to an individual commonhold, but subject to various
restrictions (this is dealt with more fully in clauses 16 and 17).
By virtue of subsection (2)(b),i\iQ commonhold regulations may make provision for the
commonhold association to maintain one or more reserve funds for major expenditure
items. Provision for the maintenance of reserve funds (which is dealt with more fully
in clause 38) is recommended in paragraphs 9.8 to 9.14 of the Commonhold Report as
an important matter which ought to be compulsory for all commonholds.
Subsection (3) provides that the regulations must make provision for each unit owner
to keep his unit in repair, and indemnify the other unit owners or the commonhold
association for loss caused by any conduct for which he is, as unit owner, made
responsible under the Bill (see further clause 7(6) and (7)). But the unit owner’s
repair obligation is subject to any matter in relation to which the commonhold
association is required to insure (and to reinstate) under the important communal
insurance and related provisions of the Bill (subsection (5), and see clause 45).
The remaining subsections of this clause give detailed examples of the various rights
and obligations which one would expect to be dealt with in the standard commonhold
regulations.
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(6) Examples of the kind of rights that may be conferred by
regulations under this section are—
(a) rights of support and protection for any unit or common parts;
(b) rights to the access of light and air to any building or part of
a building;
(c) rights of access to and from any unit or common parts;
(d) rights to the use or maintenance of any facilities in or on (or
forming part of) any common parts;
(e) rights to the passage of water or of gas or other piped fuel, or
to the drainage or disposal of water, sewage, rubbish, smoke
or fumes, or to the use or maintenance of pipes or other
installations for such passage, drainage or disposal;
(f) rights to the use or maintenance of cables or other installations
or apparatus required for the supply of electricity or the
provision of telephone, television or other service^ or
facilities;
(g) rights for any other unit owner or the commonhold association
to inspect any unit in circumstances where there are
reasonable grounds for believing that—
(i) injury or loss to any person; or
(ii) loss of or damage to any other unit, any common
parts or any property in or on any other unit or any
common parts;
may arise from the condition of the unit subject to inspection
and that emergency action may be required to prevent it; and
(h) rights for any other unit owner or the commonhold association
to take in relation to any unit any emergency action so
required in circumstances where it is not reasonably
practicable to secure that it is taken by any person with any
estate, interest or right in, over or in relation to the unit
concerned.
(7) Examples of the kind of obligations that may be imposed by
regulations under this section are—
(a) obligations imposing restrictions on the making in or to any
unit of any alterations or additions, or on the carrying out in
relation to any unit of any works, which might prejudicially
affect—
(i) the unit itself or any other land within the commonhold; or
(ii) the use or enjoyment of any other land within the
commonhold;
(b) an obligation to notify the commonhold association of any
defect in or damage to any unit or any common parts; and
(c) obligations imposing restrictions on any use of a unit or of any
common parts which might prejudicially affect—
(i) the unit itself or any other land within the commonhold;
(ii) the use or enjoyment of any other land within the
commonhold; or
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(iii) the validity of any insurance policy relating to the
unit or any such other land or to anything in or on it.
Extent and
application of
obligations
under commonhold regulations.

7.—(1) Where commonhold regulations—
(a) confer on the commonhold association any right which requires
for its fulfilment any action, or any restriction on any action,
on the part of the owner of any unit; or
(b) confer on the owner of a unit any right which requires for its
fulfilment any action, or any restriction on any action, on the
part of the commonhold association or the owner of any
other unit;
the owner of the unit concerned or (as the case may be) the commonhold association is subject to an obligation to take the necessary action
or to an obligation imposing the necessary restriction (without need
for any express provision to that effect in the regulations).
References below in this Part to an obligation imposed by the
commonhold ^•egulations include an obligation arising by virtue of this
subsection without any express provision in the regulations.
(2) Any obligation imposed by the commonhold regulations on a
unit owner is binding also on—
(a) any tenant under a long lease of the unit under which the unit
owner is the immediate or a superior landlord;

1983 c. 19.

(b) any person who under the Matrimonial Homes Act 1983 has
rights of occupation in relation to the unit which are
referable to the estate of the unit owner or the interest of
any such tenant; and
(c) any person not falling within paragraph (a) or (b) above who is
for the time being in occupation of the unit otherwise than
by virtue of—
(i) an interest under a short lease of the unit under
which the unit owner is the immediate or a superior
landlord; or
(ii) rights of occupation under that Act referable to such
an interest.
(3) Any passive obligation imposed by the commonhold regulations
on a unit owner is binding also on—
(a) any tenant under a short lease of the unit under which the unit
owner is the immediate or a superior landlord; and
(b) any person who under the Matrimonial Homes Act 1983 has
rights of occupation in relation to the unit which are
referable to the interest of any such tenant.
(4) Any passive obligation imposed by the commonhold regulations
on the commonhold association with respect to any land comprised in
the common parts is binding also on any tenant of the land and on
any occupier other than a tenant.
(5) For the purposes of this section an obligation is a passive
obligation if—
(a) it imposes a restriction on the doing of some act on any land
within the commonhold;
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Clause 7
This clause and clause 8 deal with various aspects of the enjoyment and enforceability
as between the commonhold association, unit owners, tenants and others of rights and
obligations arising under the commonhold regulations. Subsection (1) establishes that
where the commonhold regulations confer a right on the commonhold association or
unit owners, any correlative obligation on the association or unit owners which is
necessary for the fulfilment of that right is automatically imposed on them without
the need for express provision in the regulations.
Subsection (2) provides for tenants under long leases and other occupiers (apart,
primarily, from tenants under short leases) to be fully bound by the commonhold
regulations. Tenants under long leases are fully bound by the commonhold regulations
because they have a substantial interest in the unit and here, as elsewhere, are put
into much the same position as the unit owner.
Tenants under short leases are bound by the "passive obligations" in the commonhold
regulations (subsection (3)). Passive obligations are defined in subsection
as
obligations which restrict what is done on land in the commonhold, or require access
to be afforded to the commonhold association or any unit owner, or which do not
involve positive action on the part of the person subject to the obligation. Tenants
under short leases are thus put into much the same position as subtenants of
leasehold flats would be under the leasehold system.
Subsection (7) defines those for whose conduct (in addition to his own) a person
subject to the indemnity obligation referred to in clause 6(3) is responsible. The
effect is, broadly, that unit owners and tenants under long leases are generally
responsible for loss caused by their tenants, licensees, servants and visitors.
Subsection (10) defines "short lease" and "long lease" for the purposes of commonhold:
the distinction is relevant to a number of matters, and this definition is therefore of
considerable importance. Broadly the distinction is between leases granted for up to
21 years and those granted for more than 21 years.
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(b) it requires access to any such land to be afforded, in such
circumstances and for such purposes as may be specified in
the regulaiions, to the commonhold association or any unit
owner; or
(c) it is reciprocal to any right conferred by the regulations on the
commonhold association or any unit owner which requires for
its fulfilment no positive action on the part of the person
subject to the obligation.
(6) A person subject to an indemnity obligation imposed by the
commonhold regulations is responsible f^or his own conduct and for
that of any person for whom he is responsible of any description
prescribed by regulations under section 6 above.
(7) The following are persons for whom any person subject to an
indemnity obligation is responsible—
(a) any person who is for the time being a tenant, or an occupier
other than a tenant, of the unit by virtue of any title or right
derived f?Oin him;
(b) his own servants and agents and those of any such tenant or
o«::5Upier; and
(c) any other persons who are in the unit or in any common parts
by virtue of any express or implied permission given by him
or by any such tenant or occupier.
(8) It is the duty of any person subject to an obligation imposed by
the commonhold regulations on the owner of a unit to do his best to
ensure that any persons who are in the unit or in any common parts
by virtue of any express or implied permission given by him do not
do anything which, if done by him, would be in breach of the
obligation.
1983 c. 19.

1985 c. 68.

(9) For the purposes of this section “rights of occupation” has the
same meaning as in the Matrimonial Homes Act 1983; and such rights
of any spouse under that Act are referable to any estate or interest
held by the other spouse in a unit if the other spouse is entitled to
occupy the unit by virtue of that estate or interest.
(10) In this Part—
“short lease” means any lease which is not a long lease, and
includes a statutory tenancy; and
“long lease” means—
(a) a lease granted for a term certain exceeding tv/entyone years, whether or not it is (or may become) terminable
before the end of that term by notice given by the tenant
or by re-entry or forfeiture;
(b) a lease for a term fixed by law under a grant with a
covenant or obligation for perpetual renewal, other than a
lease by sub-demise from one which is not a long lease; or
(c) a lease granted in pursuance of Part V of the
Housing Act 1985 (the right to buy).
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Exercise of
rights and
enforcement of
obligations
under commonhold regulations.

8.—(1) Any right conferred on a unit owner by the commonhold
regulations is exercisable also by any person entitled to the benefit of
a unit owner’s rights as regards the unit.
(2) References in this section, in relation to a unit, to a person
entitled to the benefit of a unit owner’s rights as regards the unit are
references to any person who is for the time being subject to a unit
owner’s obligations as regards the unit by virtue of subsection (2)(a)
or (b) of section 7 above.
(3) The commonhold association is entitled to enforce any relevant
obligation of a unit owner other than an indemnity obligation in
respect of any loss ot^'er than its own.
(4) References in this section to a relevant obligation of a unit
owner are references to—
(a) any obligation imposed by the commonhold regulations on the
owner of a unit (including any such obligation as it applies,
by virtue of subsection (2) or (3) of section 7 above, in the
case of a person other than the owner); and
(b) any obligation arising under subsection (8) of that section with
reference to any obligation within paragraph (a) above.
(5) A unit owner and any person entitled to the benefit of a unit
owner’s rights as regards a unit is entitled, in the circumstances
mentioned in subsection (6) below, to enforce—
(a) any obligation imposed by the commonhold regulations on the
commonhold association; and
(b) any relevant obligation of a unit owner.
(6) Those circumstances are—
(a) where a right to enforce the obligation is expressly conferred
by the commonhold regulations on the owner of the unit
concerned;
(b) where any action or restriction which is the subject of the
obligation is required for the fulfilment of any right
expressly so conferred; and
(c) where the person seeking to enforce the obligation has an
interest in its performance.
(7) A unit owner or any person entitled to the benefit of a unit
owner’s rights as regards a unit is to be regarded for the purposes of
this section as having an interest in the performance of any obligation
if (and only if) a contravention of the obligation would or might—
(a) cause him personal injury or loss arising from damage to
property; or
(b) prejudicially affect his estate or interest in the unit or his use
or enjoyment of it.
(8) The following remedies shall be available for enforcing any
obligation imposed by the commonhold regulations on the commonhold association and any relevant obligation of a unit owner—
(a) proceedings for an injunction (including a mandatory
injunction) or other equitable relief in respect of any
contravention or threatened contravention of the obligation;
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Clause 8
This clause sets out provisions designed to ensure that those who are subject to the
obligations under commonhold regulations have, so far as appropriate, the benefit of
rights conferred by the regulations, and that the commonhold association, unit owners
and others have suitable powers of mutual enforcement. Thus, subsections (1) and (2)
provide that rights conferred on a unit owner are also exercisable by, in particular, a
tenant under a long lease (see clause 7(2) above).
Subsection .(3) provides for the general power of the commonhold association to
enforce the commonhold regulations (see paragraph 8.22 of the Commonhold Report.)
Subsections (5), (6) and (7) provide the basis for the unit owner (and others entitled
to the benefit of a unit owner’s rights) to enforce obligations against the commonhold
association, unit owners and others in appropriate circumstances.
Subsection (8) deals with the nature of the judicial remedies which would be available
for enforcement of the commonhold regulations, but this subsection might be
superseded by a more general provision about the nature of commonhold rights and
obligations (see clause 111).
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(b) an action for sums due under the obligation; and
(c) an action for damages (whether in respect of pecuniary or
non-pecuniary kinds of damage) in respect of any contravention of the obligation.

The requirements for establishing a commonhold.

Establishment of a commonhold
9.—(1) Subject to section 10 below, the following three requirements must be met before any land can become a commonhold—
(a) the land must be designated as a commonhold in accordance
with section l(2)(b) above by a declaration registered under
the Land Registration Act;
(b) the requirements of section 19 below (which is concerned with
the structural condition of buildings and the degree to which
they are structurally dependent on other buildings) must be
met in the case of all buildings comprised in the land as
defined by the declaration; and
(c) an application must be made for registration under that Act as
proprietor of a prospective unit of a person entitled to be so
registered by virtue of an individual unit transfer.
The requirement under paragraph (b) above is referred to below in
this Part as the structural requirement and that under paragraph (c)
above as the initial transfer requirement.
(2) Land to which a commonhold declaration relates becomes a
commonhold when the initial transfer requirement is met (and the
date on which that requirement is met, in relation to a commonhold,
is referred to below in this Part as the commonhold’s inception date).
(3) Subject to subsection (4) below, on registration of a commonhold declaration relating to any land—
(a) any disposition of the whole or any part of the land which has
been made on or after the date of application for registration
and before registration becomes void;
(b) no such disposition can be made unless and until the structural
requirement is met; and
(c) when the structural requirement is met, no such disposition
other than an individual unit transfer can be made unless and
until the initial transfer requirement is met.
(4) Neither paragraph (a) nor paragraph (b) of subsection (3) above
applies to a transfer or a mortgage of the fee simple of the whole of
the land to which the declaration relates; and paragraph (a) of that
subsection does not apply to a disposition made for the purposes of
meeting the requirements of section 12(l)(b) below.
(5) In this Part—
(a) references to an individual unit transfer are references to a
disposition relating solely to the fee simple of the whole of
the land constituting a unit or a prospective unit; and
(b) a person who is entitled to be registered under the Land
Registration Act as proprietor of any such land is so entitled
by virtue of such a transfer if he is the transferee under such
a transfer or a successor in title of the transferee.
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Clause 9
This clause sets out a number of important prerequisites to the establishment of a
commonhold. It should be noted, in particular, that the commonhold is not {subsection
(l)(c)) actually established until the transfer of the first unit - or, more precisely,
the application to register the transfer of the first unit, because the law of land
registration provides that once a transfer is in fact registered the registration "relates
back" to the date of application to register.
The other major requirements are that the land must have been duly designated as a
commonhold in a commonhold declaration registered under the Land Registration Act
{subsection (l)(a)) and that two major rules about the structural independence and
stage of construction of commonhold buildings {subsection (l)(b), and see clause 19)
are complied with. After registration of a commonhold declaration a number of
restrictions apply to dealings in the laud unless the commonhold declaration is
revoked and its registration cancelled {subsections (3) and (4)).
Subsection (2) defines an important term, the commonhold’s "inception date", which
recurs frequently in later clauses. The "inception date", the date when a proposed
commonhold (or its first phase - see clause I0(7)(a)) actually becomes an operative
commonhold, is the date when application is made to register the transfer of the first
unit.
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Phased developments.

iO.—(1) This section applies where in the case of a proposed
commonhold—
(a) works of any description are necessary before the structural
requirement can be met in relation to the land proposed to be
designated as a commonhold by a commonhold declaration;
and
(b) the works necessary before that requirement can be met in
relation to any one or more parts of the land are proposed to
be completed before the completion of the works so necessary
in relation to any other part or parts.
(2) Each part of any such land in relation to which it is proposed
that the necessary works should be completed by a separate date is
referred to below in this Part as a phase.
(3) Where in any case to which this section applies the conditions
for phasing are met in relation to the proposed commonhold—
(a) the structural and initial transfer requirements shall apply
separately in relation to each phase as defined by the commonhold declaration; and
(b) subsections (6) to (10) below apply in relation to the land to
which the declaration relates in substitution for subsections
(2) to (4) of section 9 above.
(4) In any case within subsection (3) above the commonhold
concerned is referred to below in this Part as a phased development.
(5) Below in this Part—
(a) references to a completed phase of a phased development are
references to a phase in relation to which the structural
requirement has been met;
(b) references to the completion date, in relation to a phase, are
references to—
(i) the date on which it becomes a completed phase; or
(ii) in the case of any phase which has not become a
completed phase, the date by which it is proposed that the
necessary works in relation to the phase should be
completed; and
(c) expressions indicating chronological order, as applied to phases,
refer to the chronological order of their completion dates (so,
for example, a reference to the first phase is a reference to
the phase with the earliest completion date).
(6) A phase of a phased development becomes subject
commonhold system when the initial transfer requirement is
relation to the phase (and the date on which that requirement
in relation to such a phase, is referred to below in this Part
inception date for the phase).

to the
met in
is met,
as the

(7) In the case of a phased development—
(a) references below in this Part to the commonhold’s inception
date are references to the inception date for the first phase;
(b) the commonhold is fully operative on the inception date for
the last phase;
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Clause 10

In accordance with paragraphs 3.18 to 3.31 of the Commonhold Report, this clause and
clause 11 make provision for the phased completion of a commonhold. This is to
enable a promoter to sell off the earlier phases of larger commonholds in order to
finance the later ones, keeping the later ones out of the commonhold until each later
phase is structurally completed and he sells the first unit in that phase. This clause
establishes what constitutes a phased commonhold, and modifies the commonhold
system as appropriate for the establishment of a phased commonhold.
Subsection (1) identifies a phased (proposed) commonhold as one in which works
necessary to meet the structural requirement (see clauses 9(1 )(b) and 19) are to be
completed at different times for different parts of the commonhold (each such part
being a "phase" - subsection (2)).
Under subsection (3), the structural and initial transfer requirements (see clause 9(1))
apply separately to each phase of the proposed commonhold (which, as a whole, is
referred to as a "phased development" - subsection (4)).
Subsections (5) to (10) make the appropriate modifications to the system for
establishing a commonhold so that, for example, each phase becomes subject to the
commonhold system when the initial transfer requirement is met in relation to it
{subsection (6))\ the inception date for the commonhold is the inception date for the
first phase {subsection (7)(a))\ the commonhold is only fully operative on the inception
date for the last phase {subsection (7)(b))\ but in the meanwhile the commonhold
system generally applies to completed phases as if they collectively constituted the
commonhold {subsection (7)(c)).
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(c) at any time—
(i) on or after the commonhold’s inception date; and
(ii) before the commonhold is fully operative;
this Part shall apply as if any land to which the commonhold
declaration relates which is for the time being subject to the
commonhold system had been designated by the declaration
as a commonhold in accordance with section l(2)(b) above;
and
(d) references below in this Part to the operative part of the
development are references to any land to which the commonhold declaration relates which is a commonhold by virtue
of paragraph (c) above.
(8) Subject to subsections (9) and (10) below, on registration of the
commonhold declaration in the case of a phased development—
(a) any disposition of the whole or any part of the land to which
the declaration relates which has been made on or after the
date of application for registration and before registration
becomes void;
(b) no disposition of the whole or any part of any land to which
the declaration relates which is not in a completed phase can
be made; and
(c) no disposition of land in a completed phase other than an
individual unit transfer can be made unless and until the
initial transfer requirement is met in relation to the phase.
(9) Subsection (8)(a) above does not apply to—
(a) a transfer or a mortgage of the fee simple of the whole of the
land to which the declaration relates; or
(b) a disposition made for the purposes of meeting the requirements of section 12(l)(b) below;
and subsection (8)(b) above does not apply to a transfer or a mortgage
of the fee simple of the whole of any land to which the declaration
relates which is not in a completed phase.
(10) Subsection (8)(c) above shall not prevent a transfer or a
mortgage of the fee simple of the whole of the land in a phase
together with other land to which the commonhold declaration relates
which is not in a completed phase, provided the disposition relates to
all such other land which is not in a completed phase.
The conditions
for phasing.

11.—(1) In relation to a proposed commonhold the conditions for
phasing are that—
(a) there are no more than four phases;
(b) the first phase includes at least twenty-five per cent, of the
proposed units;
(c) any facilities serving units in a phase (whether or not together
with units in any other phase) which are not included in a
previous phase are included in that phase or in the next
subsequent phase; and
(d) any phase which includes facilities serving units in a previous
phase includes at least twenty-five per cent, of the proposed
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Clause n
This clause lays down certain requirements as to the contents of each phase. These
were recommended in paragraph 3,24 of the Commonhold Report in order to provide a
satisfactory degree of protection for purchasers of units in earlier phases - for
example, by restricting the extent to which the promoter may postpone completion of
facilities serving those phases, and to provide an incentive to complete later phases
by requiring that they may not consist almost entirely of shared facilities the
completion of which would not be financially attractive to the promoter.
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units.
(2) In this section—
(a) references to facilities serving units in a phase are references
to facilities which in accordance with the commonhold
regulations (as it is proposed they will apply in the case of
the commonhold) are to be made available for owners of
those units; and
(b) references to facilities include references to any ancillary
plant, pipes, cables or other installations or apparatus
required in order that the facilities should be available as
required by those regulations.
(3) The Lord Chancellor may by order substitute—
(a) for the number for the time being specified in subsection
(l)(a) above such other number as may be specified in the
order; and
(b) for the percentage for the time being specified in subsection
(l)(b) and (d) above such other percentage as may be
specified in the order.
Re^tration of a
commonhold
declaration and
effect of registration.

12.—(1) The registrar shall not entertain an application to register a
commonhold declaration relating to any land unless—
(a) the land to which the declaration relates is already land capable
of being commonhold land before the date of the application;
and
(b) the applicant is already on the date of the application or on
that date becomes registered or entitled to be registered under
the Land Registration Act as proprietor of a freehold estate
in the whole of that land with an absolute title.
(2) In relation to any land to which a commonhold declaration
relates references in this Part to the promoter are references to the
person who made the application to register the declaration or any
qualifying successor.
(3) For the purposes of subsection (2) above, any person who is a
successor in title of the person who made the application to register a
commonhold declaration is a qualifying successor if his title does not
derive from an individual unit transfer.
(4) The registrar shall not register a commonhold declaration
relating to any land unless either—
(a) the promoter is already on the date on which the registrar
registers the declaration registered under the Land Registration Act as proprietor of a freehold estate in the whole of
that land with an absolute title; or
(b) subject to any provision made by commonhold registration
rules by virtue of section 114(2)(b) below, the registrar
registers the promoter under that Act as such proprietor on
that date.
(5) The registrar shall not register a commonhold declaration
relating to any land if the land consists of or includes land which is
the subject of another registered commonhold declaration.

66

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

EXPLANATORY NOTES

Clause 12
This clause lays down detailed provisions as to the registration of a commonhold
declaration and its effect. These are mainly concerned with ensuring that the
promoter is duly registered as freehold proprietor, that the documents are in proper
order, and that any required consents to registration have been given.
Subsections (1) to (4) provide that the promoter of a commonhold must, when he
applies for registration of the commonhold declaration, be or be entitled to be
registered as the freehold proprietor (with an absolute title) of the land in the
proposed commonhold; and that the commonhold declaration may not actually be
registered unless and until the promoter is registered as such a proprietor. The
"promoter" is the applicant for registration of the commonhold declaration or any
successor in title apart from the purchaser of an individual unit {subsections (2) and

(VI
Subsection (5) prevents any land from being included in more than one commonhold.
Subsections (6) and (7) provide for the registrar to refuse to register defective
commonhold declarations, or those made by disqualified persons or without the
necessary consents (though the registration of such a declaration would not be invalid
in all cases {subsection (9)).
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(6) The registrar shall not register a commonhold declaration
relating to any land unless he is satisfied that—
(a) the promoter is not disqualified for establishing a commonhold
on the land;
(b) the declaration meets the requirements of section 13, section
14 (where applicable) and section 16 below; and
(c) any consent to registration required by section 18 below has
been given or dispensed with in accordance with that section.
(7) The registrar may refuse to register a commonhold declaration
if it appears to him that any provision of the declaration is void by
virtue of section 17 below.
(8) A person whose estate in any land is liable to be divested by
virtue of the Lands Clauses Acts or any similar statute is disqualified
for establishing a commonhold on the land.
(9) The registration of a commonhold declaration relating to any
land shall not be invalid by virtue of the fact that any consent to
registration required by section 18 below has not been given or
dispensed with in accordance with that section.
(10) On the date of registration of a commonhold declaration the
commonhold association is established with the person or persons who
on that date constitute the promoter as its first member or members.
Required
contents of the
commonhold
declaration:
general.

13.—(1) A commonhold declaration shall—
(a) define the land designated as a commonhold by the declaration;
(b) specify the number of units; and
(c) define the land comprised in each unit.
(2) The number of units defined by the declaration must not be less
than two.
(3) Each unit as defined by the declaration must consist of or
include one or more buildings or parts of buildings.
(4) A commonhold declaration shall also specify—
(a) in the case of each unit—
(i) the number of votes allocated to the unit;
(ii) if a service charge contribution is to be payable in
respect of the unit, the number which is to constitute the
numerator of the unit’s service charge fraction (referred to
below in this Part as the service charge number for the
unit); and
(iii) the number which is to constitute the numerator of
the unit’s capital value fraction (referred to below in this
Part as the capital value number for the unit); and
(b) the aggregate for all units of their allocated votes, service
charge numbers and capital value numbers respectively.
(5) A number specified under subsection (4)(a) above must be a
positive whole number.
(6) A service charge contribution is payable in respect of any unit
for which a service charge number is specified in the commonhold
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Clause 13
This clause and clauses 14 to 17 lay down the detailed requirements as to the
contents of a commonhold declaration and (clause 15) the basis of calculation of the
service charge contribution and capital share on winding up. The most important
requirements as to the contents of the commonhold declaration are as follows.
The declaration must properly define the commonhold and units {subsection (1)).
There must be at least two of them {subsection (2)), and each must consist of or
include all or part of a building {subsection (3)). These last two requirements, which
are referred to in paragraph 3.10 of the Commonhold Report, reinforce the point that
commonholds are by definition concerned with the management of shared facilities and
buildings.
The declaration must also make provision for the votes and service charge
contribution, and for the capital share on winding up allocated to each unit
{subsections (4) to (6)^ and see Clause 15). It is not compulsory to specify a service
charge contribution for every unit, so long as one or more units are responsible for
the service charge burden {subsection (6)).
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declaration; and such a declaration must provide for a service charge
contribution to be payable (and accordingly specify a service charge
number) in respect of at least one unit.
(7) A commonhold declaration shall be in a form prescribed by
commonhold registration rules.
(8) Land shall be defined in a commonhold declaration in any
manner satisfactory to the registrar.
Additional
requirements as
to contents of
declaration in
case of phased
developments.

14.—(I) In the case of a phased development the commonhold
declaration shall define the land included in each phase and shall also
specify—
(a) the number of phases;
(b) the units and facilities included in each phase;
(c) the dates by which the works necessary before the structural
requirement can be met in relation to each phase are to be
respectively commenced and completed;
(d) in relation to each phase other than the last, the aggregate, for
all units which on the inception date for that phase will be
included in the operative part of the development, of their
allocated votes, their service charge numbers and their capital
value numbers respectively; and
(e) any rights reserved to the promoter until the commonhold is
fully operative.
(2) There must be a unit in respect of which a service charge
contribution is payable in the first phase of such a development (and
accordingly a service charge number must be specified under section
13 above in respect of a unit in that phase).
(3) The reference in subsection (l)(b) above to facilities shall be
read in accordance with section ll(2)(b) above.

Ser\dce charge
fractions and
capital value
fractions.

15.—(1) In the case of any unit which carries a service charge
contribution—
(a) the numerator of ihe fraction for determining the contribution
is the service charge number for the unit; and
(b) the denominator of that fraction is the aggregate service
charge number for the units in the commonhold.
(2) For the purposes of subsection (l)(b) above the aggregate
service charge number for units in the commonhold is—
(a) except in the case of a phased development at any time before
the commonhold is fully operative, the number specified in
the commonhold declaration under section 13(4)(b) above as
the aggregate for all units of their service charge numbers;
and
(b) in the case excepted from paragraph (a) above, the number
specified in the commonhold declaration under section
14(l)(d) above in relation to the phase last included in the
operative part of the development as the aggregate of the
service charge numbers for all units included in that part.
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Clause 14

This clause lays down certain additional requirements which apply to phased
commonholds, particularly as regards the proper identification of each phase and the
timetable for completion.

Clause 15
Under clause 13(4), thecommonholddeclaration would simply specify, for each unit, a
number to be used for the calculation of the unit’s service charge contribution and a
number (which will commonly be the same) for the calculation of the unit’s share of
the capital assets on winding up. This clause explains the basis for deriving from the
commonhold declaration each unit’s service charge fraction and capital value fraction:
in each case the fraction is derived by dividing the relevant number for the unit by
the total for all units in the commonhold or, in the case of a phased development,
the operative phases.
This approach ensures that, in the case of a phased
commonhold (see paragraph 3.29 of the Commonhold Report), or of a commonhold
which is varied so as to exclude units or include new ones, the fractions always add
up to 100%.
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(3) In the case of any unit—
(a) the numerator of the fraction for determining its commonhold
share (or so much of that share as does not fall to be
determined by reference to its service charge fraction) is the
capital value number for the unit; and
(b) the denominator of that fraction is the aggregate capital value
number for the units in the commonhold.
(4) For the purposes of subsection (3)(b) above the aggregate capital
value number for units in the commonhold is—
(a) except in the case of a phased development at any time before
the commonhold is fully operative, the number specified in
the commonhold declaration under section I3(4)(b) above as
the aggregate for all units of their capital value numbers; and
(b) in the case excepted from paragraph (a) above, the number
specified in the commonhold declaration under section
14(l)(d) above in relation to the phase last included in the
operative part of the development as the aggregate of the
capital value numbers for all units included in that part.
Provisions of the
commonhold
declaration with
respect to
commonhold
regulations.

16.—(1) Subject to sections 17 and 50(2) below, a commonhold
declaration may—
(a) exclude provisions of the standard regulations for the commonhold from applying in the case of the commonhold;
(b) make in any provisions of those regulations, for the purposes
of their application in the case of the commonhold, such
modifications as may be specified in the declaration; and
(c) include additional regulations for the commonhold conferring
rights and imposing obligations on any unit owner or unit
owners and the commonhold association in addition to those
conferred or imposed by the standard regulations for the
commonhold.
(2) Such additional regulations may in particular (but without
prejudice to the generality of subsection (l)(c) above) impose
obligations on the commonhold association with respect to the supply
of goods and the provision of services and facilities.
(3) Rights conferred and obligations imposed by such additional
regulations (otherwise than on the commonhold association) may be
conferred or imposed on—
(a) all unit owners;
(b) the owners of units of any description specified in the regulations; or
(c) the owner or owners of any unit or units so specified.
(4) Any exclusions or modifications of the standard regulations for
a commonhold made by a commonhold declaration shall take the form
of textual amendments of those regulations.
(5) The declaration shall set out those regulations as they have
effect subject to any exclusions and modifications made by the declaration.
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Clause 16
This clause and clause 17 deal with the extent to which a commonhold declaration
may amend or add to the commonhold regulations. The general rule is that the
declaration may exclude or modify the regulations, and add regulations providing
additional rights or obligations for some or all units, but there are a number of
restrictions in clause 17. In order to ensure that exclusions or modifications are
indicated in the clearest possible way, subsection (4) provides (in accordance with
paragraph 7.6 of the Commonhold Report) that they must be done by way of textual
amendment.
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(6) For the purpoJ?es of this Part, the requirements of this section
are to be regarded as being met in relation to a commonhold
declaration notwithstanding the inclusion in the declaration of any
provision which is void by virtue of section 17 or 50(2) below, if
those requirements are met apart from that provision.
(7) In this section and section 17 below references to the standard
regulations for a commonhold are references to regulations made
under section 6 above as they apply in relation to the commonhold
CORC 3rned.
Commonhold
declarations:
void provdsions.

17.—(1) Subject to subsection (3) below, section 16 above does not
authorise a commonhold declaration to make any provision—
(a) inconsistent with any provision made by or under this Part
(other than a provision of the standard regulations for the
commonhold);
(b) relating to any matter with respect to which rules may be
made under section 3 above (commonhold constitution rules);
(c) excluding or modifying any repairing obligation or indemnity
obligation imposed by the standard regulations for the commonhcld; or
(d) as regards reserve funds—
(i) excluding any requirement of those regulations for
such a fund to be maintained for any purpose specified in
the regulations;
(ii) varying any such purpose; or
(iii) requiring a single fund to be maintained for any
such purpose or purposes (or purposes which include any
such purpose or purposes) for which two or more separate
funds are required by the regulations;
or any provision which would have an effect prohibited by subsection
(2)
below; and
subsection is accordingly void.
(2) Effects prohibited by this subsection are any of the following,
that is to say, the effect of—
(a) preventing, restricting or inhibiting the exercise by the owner
of a unit in the commonhold in relation to the unit of any
power of disposition;
(b) divesting the estate of any owner of such a unit in the unit on
the occurrence of any event; or
(c) directly or indirectly discriminating, on the ground of sex,
colour, race, nationality or ethnic or national origins, in
relation to—
(i) the use or occupation of any unit; or
(ii) the use of any common parts or of any facilities in
or on any common parts.
(3) Subsection (l)(c) above shall not prevent provision transferring
any repairing obligation imposed by the standard regulations for the
commonhold, either entirely or with respect to either or both of the
following, that is to say—
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Clause 17
This clause imposes a number of restrictions on the extent to which the commonhold
declaration may amend or add to the commonhold regulations (see, eg, paragraph 7.20
of the Commonhold Report). These include restrictions on the power to include
provisions which might interfere unacceptably with the repairing and indemnity
obligations {subsections (l)(c) and (3)) ov the reserve funds {subsection (l)(d)), or
with the exercise of the unit owner’s power to dispose of his unit {subsection (2)(a)).
There is also a prohibition against provisions which might be discriminatory on
grounds of sex, colour, race, nationality, or ethnic or national origins {subsection
(2)(c)).
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(a) property of any description specified in the regulations; or
(b) any part so specified of any unit to which the transfer extends;
from the person on whom under those regulations it is imposed to the
commonhold association or to the owner of any unit so specified.
(4) Such a transfer may extend to—
(a) all units;
(b) units of any description so specified; or
(c) any unit or units so specified.
(5) Any provision made by a commonhold declaration transferring
any such obligation to the owner of a unit so specified is subject to
section 45(4)(a) below (duty of commonhold association to reinstate
loss or damage required to be covered by insurance excludes repairing
obligation).
(6) Nothing in subsection (l)(d)(i) or (ii) above shall be read as
preventing a commonhold declaration from—
(a) requiring two or more reserve funds to be maintained instead
of one for any purpose or purposes which together cover the
whole of any purpose or purposes for which a single reserve
fund is required by the standard regulations for the commonhold; or
(b) adding further purposes to any purpose or purpose.^ for which
a reserve fund is so required.
(7) For the purposes of this section—
(a) “power of disposition” means, in relation to a unit, any power
to transfer the fee simple of the unit or to grant any estate,
interest or right in, over or in relation to the whole or any
part of the land comprised in the unit; and
(b) a provision is to be regarded as being one which would have
the effect of discriminating in relation to any matter
mentioned in subsection (2)(c) above on any ground so
mentioned if it would operate so as to authorise or require
any person to be treated less favourably on that ground in
relation to that matter (whether or not it is in terms framed
so as to authorise or require such treatment).
The required
consents for
registration.

18.—(1) The following consents are required for registration of a
commonhold declaration—
(a) the consents of persons who at the time when the application
for registration is considered hold in the land to which the
declaration relates or any part of it a protected interest of
any description prescribed for the purposes of this section;
and
(b) the consents of all persons interested in any short lease of that
land or any part of it which is subsisting at that time, other
than any successor whose interest is bound by any consent or
dispensation given before that time under this section.
(2) Any consent required by this section (and not dispensed with in
accordance with this section) shall be signified in the prescribed form
and in the prescribed manner.
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Clause 18
This clause deals with the consents which are required before a commonhold
declaration may be registered. Various people with interests in land proposed to be
turned into a commonhold should have the opportunity to object. Tenants under long
leases would generally, of course, become the unit owners, and would, therefore, be
surrendering their leases in exchange for freehold interests in the commonhold units.
Their consent (as well as that of the landlord and of mortgagees of the freehold and
long leases) would be required under subsection (l)(a) (subject to what is said in Part
IV of this Paper about compulsion). The most important other class of person whose
consent would be required is existing tenants under short leases and their mortgagees
(subsections (l)(b) and 11(b)). The provisions of this clause broadly implement the
recommendations in paragraphs 4.9 to 4.13 of the Commonhold Report, except that this
clause applies whether or not there is an existing building.
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(3) A consent so signified—
(a) may not be withdrawn; but
(b) shall cease to have effect at the end of the period of twelve
months beginning with the date on which it is signified.
(4) An application for registration of a commonhold declaration
shall include a statement in the prescribed form giving such information with respect to—
(a) any short leases of the land to which the declaration relates or
any part of it; and
(b) persons interested in any such leases;
as may be prescribed.
(5) Subject to subsection (6) below, any person or persons may
apply to the court for an order under this section (a “dispensation
order”) dispensing with the consent, in relation to the registration of a
commonhold declaration specified in the order, of any person
interested in any short lease of the land concerned or any part of it
which is subsisting at the time of the application to the court.
(6) Such an application must be made in the prescribed manner,
and can only be made—
(a) in any case where an application for registration of the
declaration has been made, by the promoter; and
(b) in any other case, by a person or persons who at the time of
the application to the court are registered or entitled to be
registered under the Land Registration Act—
(i) as proprietor of a freehold estate in the whole of the
land concerned with an absolute title; or
(ii) as proprietors respectively of freehold estates in two
or more parcels of land which together constitute the
whole of the land concerned, in each case with an absolute
title.
(7) On any such application the court may make a dispensation
order if—
(a) it is satisfied that not more than twenty per cent, of the units
defined by the declaration will be the subject of such orders
if the order, together with any other orders which it proposes
to make on the same occasion, is made; and
(b) it considers it is fair and reasonable to dispense with the
consent of the particular person concerned.
(8) Any such order may be made—
(a) so as not to take effect unless before the end of such period as
may be specified by the court the applicant complies with
such conditions as may be so specified; and
(b) on such other terms as the court thinks fit.
(9) Conditions specified under paragraph (a) of subsection (8) above
may include in particular conditions—
(a) providing for compensation payments; or
(b) requiring an application for registration of the declaration to
be made in any case where that has not already been done;
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In accordance with paragraph 4.13 of the Commonhold Report, however, provision is
made in subsections (5) to (JO) and (11 )(b) to apply to the court to dispense with the
consent of any objecting tenants under short leases (and their mortgagees) if, between
them, they are tenants of fewer than twenty per cent of the units {subsection (7)(a)).
This is intended to ensure that a small number of objectors cannot unreasonably
oppose the creation of a commonhold where the owners and any tenants of the
overwhelming majority of units are in favour. It should be noted, however, that the
consent of the objectors can only be dispensed with if the court considers it fair and
reasonable to do so {subsection (7)(b)), and that the court may impose terms on the
dispensation, including provision for compensation {subsection (9)(a)).
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and the other terms referred to in paragraph (b) of that subsection
may in particular provide for the order to have effect for such period
only as may be specified by the court or to cease to have effect in
such circumstances as may be so specified.
(10) Any consent given under this section, so long as it is effective,
is binding on the interest in respect of which it is given; and any
dispensation from consent given by a dispensation order under this
section is binding on the interest of the person whose consent is
dispensed with by the order.
(11) For the purposes of this section—
(a) an interest is a protected interest if it is protected on the
register or is the subject of an application pending under the
Land Registration Act for first registration or for making,
rectifying or cancelling any entry in the register;
(b) the persons interested in a short lease are the tenant and any
mortgagee of the interest of the tenant;
(c) a person interested in a short lease whose interest is bound by
any consent or dispensation given under this section is a
successor if he is a successor in title of the person who gave
the consent or in respect of whose consent the dispensation
order was made; and
(d) “prescribed” means prescribed by commonhold registration
rules;
and for the purposes of this Part a unit defined by a commonhold
declaration is the subject of a dispensation order under this section if
any interest bound by a dispensation from consent given by such an
order subsists in the land comprised in the unit.
(12) Where any part of the land to which a commonhold declaration
relates is not included in any land defined as a unit by the declaration
subsections (7)(a) and (11) above shall apply as if the whole of the
land not so included were defined by the declaration as a single unit.
The structural
requirement.

19.—(1) For the requirements of this section to be met in the case
of buildings comprised in any land to which the requirements apply
(“the relevant land”) proof must be given to the satisfaction of the
registrar in the case of each such building that—
(a) it has reached the required stage of construction; and
(b) it has the required degree of structural independence.
(2) Regulations made by the Lord Chancellor shall define the
circumstances in which buildings of any description are to be
regarded for the purposes of subsection (l)(a) above as having reached
the required stage of construction.
(3) For the purposes of subsection (I)(b) above a building has the
required degree of structural independence if either—
(a) it is structurally detached; or
(b) it constitutes a vertical division of a building and is not structurally dependent to a material degree on any part of the
building not comprised in the relevant land.
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Clause 19
This clause imposes requirements about the structure of the buildings in a proposed
commonhold which must be met before the commonhold can become operative. These
requirements are described in paragraphs 3.12 to 3.22 of the Commonhold Report.
The first requirement {subsection (1)(a)) is that each commonhold building must have
reached the required stage of construction. That test will be defined in more detail
in regulations made by the Lord Chancellor (subsection (2)), but in principle its
purpose is to ensure that the building is at least structurally complete before the
commonhold (or phase) can become operative.
The second requirement, laid down in subsection (l)(b) and further explained in
subsections (3) to (5), is that the commonhold building or buildings must be
structurally independent of any part of any building outside the commonhold. As
explained in the Commonhold Report this is designed to avoid a number of problems
which may arise if different parts of the same building are under different
management.
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(4) For the purposes of subsection (3)(b) above a vertical division
of a building is not structurally dependent to a material degree on any
part of the building not comprised in the relevant land if no material
part of it lies above or below any such part.
(5) Where the relevant land is a phase of a phased development,
any part of a building comprised in any completed phase of the same
development shall be treated for the purposes of subsections (3)(b)
and (4) above as comprised in the relevant land.
Implied term for
completion of
worfe required
for a phased
development.

20.—(1) This section applies to any contract between the promoter
and any other person for an individual unit transfer in any case
where—
(a) the unit or prospective unit which is the subject of the transfer
is in a phase of a phased development; and
(b) the commonhold is not fully operative on the date of the
contract.
(2) In every contract to which this section applies a term shall be
implied to the effect that the promoter must carry out the works
necessary for meeting the structural requirement in relation to any
phase which is not on the date of the contract a completed phase by
the date specified in the commonhold declaration (as that declaration
has effect on the date of the contract) for completion of those works.
(3) The term implied by this section may be excluded by the
contract.

Revocation or
variation of the
commonhold
declaration
before the
commonhold’s
inception date.

21.—(I) Subject to the following provisions of this section, where a
commonhold declaration has been registered the promoter may by an
instrument in a form prescribed by commonhold registration rules
revoke or vary the declaration at any time before the commonhold’s
inception date.
(2) A revocation or variation made by the promoter has no effect
unless and until it is registered under the Land Registration Act.
(3) In the case of a variation altering the extent of the proposed
commonhold so as to include additional land the requirements of
section 12 above as to the promoter and the land to which a commonhold declaration relates shall apply in relation to—
(a) an application for registration of the variation; and
(b) registration of the variation;
as they apply in relation to an application for registration of such a
declaration and the registration of such a declaration respectively (but
reading references to the land to which the declaration relates as
references to the additional land).
(4) The reference in subsection (3) above to the requirements of
section 12 as to the promoter and the land to which a commonhold
declaration relates is a reference to subsections (1), (4) and (5) of that
section (which in effect require the promoter to be an absolute
freehold owner not subject to any disqualification for establishing a
commonhold and require the land to be registered freehold land not
subject to another declaration).
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Clause 20
This clause implies into contracts for the sale of units in all but the last phase of a
phased commonhold development a term for the due completion of the remaining
phases (but this term may be excluded by contract - subsection (3)). Subject to any
express exclusion, this implied term ensures that the purchaser of a unit in an earlier
phase has the appropriate remedies for failure duly to complete later phases (see
paragraph 3.31 of the Commonhold Report).

Clause 21
This clause enables the promoter of a proposed commonhold to vary or revoke a
commonhold declaration before the commonhold’s inception date. This is subject to
various formalities laid down in the section. In particular, the commonhold
declaration as varied must comply with all the various conditions applicable to the
making of an original commonhold declaration (subsections (3) to (5))^ and the
provisions of clause 18 as to consents apply to variations and revocations as they
apply to the making of a commonhold declaration (subsection (6)).
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(5) The registrar shall not register a variation unless he is satisfied
that—
(a) the declaration as varied meets the requirements of section 13,
section 14 (where applicable) and section 16 above; and
(b) any consent to registration required by section 18 above, as
applied by subsection (6) below, has been given or dispensed
with in accordance with that section.
(6) Section 18 above shall apply in relation to registration of a
variation as it applies in relation to registration of a commonhold
declaration (taking references to the declaration as references to the
declaration as varied); but a person’s consent is not required by that
section in respect of any interest by virtue of w'hich his consent is
required by subsection (8) below.
(7) The registrar shall not register a variation altering the extent of
the proposed commonhold, in any case where the structural requirement has been met in relation to the proposed commonhold as
currently defined, unless the structural requirement is met in the case
of all buildings comprised in the proposed commonhold as it would be
defined by the declaration as varied.
(8) The registrar shall not register a revocation or variation except
with the consent of any person who has a protected interest (within
the meaning of section 18 above) in any land to which the declaration
relates by virtue of—
(a) any mortgage of the whole of that land made by the promoter
on or after the date of the application for registration of the
declaration; or
(b) any contract for an individual unit transfer made by the
promoter on or after that date.
(9) References to the promoter in subsection (8) above include
references to any predecessor in title of his.
(10) The registrar may refuse to register a variation if it appears to
him that any provision of the declaration as varied is void by virtue
of section 17 above.
(11) The registration of a revocation or variation shall not be
invalid by virtue of the fact that—
(a) any consent to registration required by section 18 above (as
applied by subsection (6) above) has not been given or
dispensed with in accordance with that section; or
(b) any consent to registration required by subsection (8) above
has not been given.
(12) On registration of the revocation of a commonhold
declaration—
(a) the registrar shall cancel the registration of the declaration and
enter notice of cancellation in the commonhold association
constitution register; and
(b) the commonhold association is dissolved.
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Registration of
initial transfer
and vesting of
the common
parts.

22.—(1) In the case of any commonhold other than a phased development, on the first registration under the Land Registration Act as
proprietor of any unit of a person entitled to be so registered by
virtue of an individual unit transfer the fee simple of any common
parts shall vest in the commonhold association with effect as of the
commonhold’s inception date.
(2) In the case of a phased development, on the first registration
under that Act as proprietor of any unit in a phase of a person
entitled to be so registered by virtue of an individual unit transfer the
fee simple of any common parts in the phase shall vest in the commonhold association with effect as of the inception date for the phase.
(3) The registrar shall enter the commonhold association on the
register as the proprietor of any estate vested in the association by
virtue of this section immediately on making the registration by virtue
of which the estate vests.
(4) On and after the registration of the association as proprietor of
that estate the association shall in all respects (and in particular as
respects any registered dealings with the estate) be in the same
position as if it had taken the estate under a transfer for valuable
consideration.
(5) During the pre-registration period in any case to which
subsection (1) or (2) above applies the association shall be regarded
for the purposes of section 37 of the Registration Act (powers of
person entitled to be registered) as being a person on whom the right
to be registered as proprietor of the fee simple of the common parts
in question has been conferred by a disposition in accordance with
that Act.
(6) The reference in subsection (5) above to the pre-registration
period is a reference—
(a) in a case to which subsection (1) above applies, to the period
beginning with the commonhold’s inception date and ending
with the date immediately preceding registration of the
association as proprietor of the common parts; and
(b) in a case to which subsection (2) above
beginning with the inception date for
and ending with the date immediately
of the association as proprietor of the
phase.

applies, to the period
the phase in question
preceding registration
common parts in the

(7) The registrar shall not register as proprietor of a unit any
person claiming to be entitled to be so registered by virtue of an
individual unit transfer if—
(a) the transfer is the first such transfer in the case of the unit;
and
(b) the land comprised in the unit or any part of it is subject to a
mortgage.
(8) The registrar shall not register any person as proprietor of any
unit if any common parts which would thereby vest in the commonhold association would, after registration, be subject to any mortgage
or to any estate, interest or right granted by way of security for the
payment of any money or the performance of any obligation, other
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Clause 22
This clause makes various provisions as to the effect of the registration of the first
transfer of a unit in a proposed commonhold. This event is a key event because it
triggers the operation of the commonhold.
Subsection (I) provides that on the commonhold’s inception date (ie, the date of
application to register the transfer of the first unit in the commonhold - see clause 9
(1) and (2)) any common parts automatically vest in the commonhold association. In
the case of a phased project, any common parts in any phase become part of the
commonhold on the inception date of that phase {subsection (2), and see clause 10(6)).
This clause also contains certain provisions about charges to ensure that any
pre-existing charge affecting the common parts is properly discharged {subsection (7
and see clause 5(2)).
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than an excepted rentcharge.
1977 c. 30.

(9) In sub.section (8) above “excepted rentcharge” means a
rentcharge (within the meaning of the Rentcharges Act 1977) to
which section 3(1) of that Act (extinguishment of rentcharges) applies.
(10) Any instrument which has the effect of discharging any
mortgage so far as relates to any unit shall have effect, on first
registration as proprietor of that unit of any person entitled to be so
registered by virtue of an individual unit transfer, to discharge that
mortgage also in relation to any common parts which are subject to it
and which would vest by virtue of the registration in the commonhold
association.

Commonhold associations: general provisions
The commonhold association
constitution
register.

23.—(1) The Chief Land Registrar shall keep a register for the
purposes of this Part, to be known as the commonhold association
constitution register.
(2) The following shall be entered in the commonhold association
constitution register on registration of a commonhold declaration—
(a) a place of address in England and Wales for the commonhold
association; and
(b) an identification number assigned to the association by the
registrar.
(3) Such other matters as may be prescribed by commonhold
registration rules shall be entered in the commonhold association
constitution register at such times as may be so prescribed.
(4) Commonhold registration rules may provide—
(a) for regulating the mode in which the commonhold association
constitution register is to be made and kept;
(b) for requiring a place of address to be furnished for the commonhold association in an application to the registrar for
registration of a commonhold declaration; and
(c) for the notification to the registrar by the association of any
subsequent changes in that address.
(5) The commonhold association constitution register need not be
kept in documentary form.
(6) In the provisions of the Land Registration Act mentioned in
subsection (7) below references to the register (which relate to the
title register) shall include the commonhold association constitution
register.
(7) Those provisions are—
section 112 (right of any person to inspect entries on the register);
section 113 (office copies to be evidence);
section 113A (supplementary provisions about inspections, etc.);
and
section 116 (penalty for certain fraudulent acts in relation to the
register, etc.).
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Clause 23

This clause and clauses 24 to 27 set out a number of basic, and important, detailed
requirements concerning commonhold associations.
Under this clause^ the Chief Land Registrar is required to maintain a register of
commonhold associations, showing (amongst other things) a place of address in
England and Wales for each commonhold association, and its identification number
{subsection (2)).
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association.

24.—(I) A commonhold association shall be known as “Commonhold Association No.’\ with the addition of the identification number
assigned to the association under section 23(2)(b) above.
(2) Every commonhold association shall have its name mentioned in
legible characters—
(a) in all its letters;
(b) in all its notices and other official publications;
(c) in all its bills, invoices, receipts and letters of credit; and
(d) in all bills of exchange, promissory notes, endorsements,
cheques and orders for money or goods purporting to be
signed by it or on its behalf.
(3) A commonhold association which has a common seal shall have
its name engraved in legible characters on the seal.
(4) If a commonhold association fails to comply with subsection (2)
or (3) above it shall be guilty of an offence and liable on summary
conviction to a fine not exceeding level 3 on the standard scale.
(5) If any officer of a commonhold association or any person acting
on its behalf—
(a) issues or authorises the issue of any document such as is
mentioned in subsection (2)(a) to (c) above in which the
association’s name is not mentioned in legible characters;
(b) signs or authorises to be signed on behalf of the association
any document such as is mentioned in subsection (2)(d) above
in which the association’s name is not so mentioned; or
(c) uses or authorises the use of any seal purporting to be a seal of
the association on which its name is not engraved as required
by subsection (3) above;
he shall be guilty of an offence and liable on summary conviction to a
fine not exceeding level 3 on the standard scale.
(6) A person guilty of an offence under subsection (5)(b) above is
further personally liable to the holder of the document concerned for
the amount specified in the document (unless it is duly paid by the
association).

Prohibition of
improper use of
name of commonhold.

25.—(1) A person other than a commonhold association shall not,
without the consent of the Lord Chancellor, use with reference to
himself any name, description or title which consists of or includes
the word “commonhold” or any other word so closely resembling that
word as to be capable of being confused with it.
(2) Any person who contravenes subsection (1) above shall be guilty
of an offence and liable on summary conviction to a fine not
exceeding level 3 on the standard scale.
(3) Where an offence under this section committed by a body
corporate is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of, a
director, manager, secretary or other similar officer of the body
corporate, or a person purporting to act in any such capacity, he, as
well as the body corporate, shall be guilty of the offence and liable to
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Clause 24

This clause imposes various requirements as to the association’s name, most notably
that it is to be clearly identified as a commonhold association by the use of those
words and of its commonhold number {subsection (1)). The clause imposes various
related requirements similar to those imposed on companies.

Clau.se 25

This clause restricts the use by anyone other than a commonhold association of a
name which consists of or includes the word "commonhold" or any confusingly similar
word.

91

House of Commons Parliamentary Papers Online.
Copyright (c) 2007 ProQuest Information and Learning Company. All rights reserved.

Law of Property

be proceeded against and punished accordingly.

(4)
W
members, subsection (3) above applies in relation to the acts and
defaults of a member in connection with his functions of management
as if he were a director of the body corporate.
Contracts, bi
of exchange <
other instruments.

26.—(1) A contract may be made—
(a) by a commonhold association, by writing under its common
seal; or
(b) on behalf of a commonhold association, by any person acting
under its authority, express or implied;
and any formalities required by law in the case of a contract made by
an individual also apply (unless a contrary intention appears) to a
contract made by or on behalf of such an association.
(2) A bill of exchange or promissory note shall be regarded as
having been made, accepted or endorsed on behalf of a commonhold
association if made, accepted or endorsed in the name of, or by or on
behalf or on account of, the association by a person acting under its
authority, express or implied.
(3) A document is executed by a commonhold association by the
affixing of its common seal.
(4) A commonhold association need not have a common seal,
however, and the following provisions of this section apply whether it
does or not.
(5) A document signed by a person or persons authorised to execute
instruments on behalf of the association and expressed (in whatever
form of words) to be executed by the association has the same effect
as if executed under the common seal of the association.
(6) A document executed by a commonhold association which
makes it clear on its face (in whatever form of words) that it is
intended by the person or persons making it to be a deed has effect,
upon delivery, as a deed; and it shall be presumed, unless a contrary
intention is proved, to be delivered upon its being so executed.
(7) In favour of a purchaser a document—
(a) shall be regarded as having been duly executed by a commonhold association if it purports to be signed by a person or
persons authorised to execute instruments on behalf of the
association; and
(b) where it makes it clear on its face (in whatever form of words)
that it is intended by the person or persons making it to be a
deed, shall be regarded as having been delivered upon its
being so executed.
(8) References in this section, in relation to any commonhold
association, to a person or persons authorised to execute instruments
on behalf of the association are references to a person or persons who
in accordance with any provision of this Part (“the authorising
provision”) are so authorised for the purposes of this section.
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Clause 26
This clause sets out various provisions, similar to existing provisions relating to
companies, as to the making of contracts and other legal instruments on behalf of a
commonhold association. In particular, it includes provision to the effect that a
commonhold association need not have a corporate seal {subsection (4)) (a rule
recommended in principle in paragraph 8.18 of the Commonhold Report, and which is
introduced for registered companies by section 130 of the Companies Act 1989, the
details of which are generally adopted here).
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(9) For the purposes of subsection (7) above—
(a) a document does not purport to be signed by a person or
persons so authorised unless the person or persons by whom
it purports to be signed are described in the document in any
manner required by the authorising provision; and
(b) a “purchaser” means a purchaser in good faith for valuable
consideration and includes a lessee, mortgagee or other person
who for valuable consideration acquires an interest in
property.
Pre-re^tration
contracts and
deeds.

27.—(I) Where a contract purports to be made by or on behalf of a
commonhold association at a time when the association does not exist,
the contract has effect as one made with the purported agent, and he
is personally liable on the contract accordingly.
(2) Where a deed purports to be made by or on behalf of such an
association at such a time, the deed has effect as one made by the
purported agent, and he is personally liable on the deed accordingly.
(3) Subsections (1) and (2) above are each subject to any agreement
to the contrary.
(4) References in those subsections to the purported agent are
references to the person purporting to act for the association or as
agent for it in relation to the contract or deed in question.

General requirements as to
accounts.

28.—(1) Every commonhold association shall for each accounting
period prepare—
(a) a revenue account giving a true and fair view of the association's income and expenditure in that period; and
(b) a balance sheet giving a true and fair view as at the end of
that period of the state of the association’s affairs.

(2)
Eve
(a) cause to be kept proper accounting records showing its transactions and its assets and liabilities; and
(b) establish and maintain a satisfactory system of control of its
accounting records and its income and expenditure.

(3)
The
fair view to be given of the state of affairs of the association and to
explain its transactions.

(4)
For
monhold association is such period—
(a) as may be prescribed by commonhold constitution rules; or
(b) where those rules provide for the accounting period of any
commonhold association to be subject to variation by the
association, as may be determined by the association from
time to time in accordance with the rules.
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Clause 27
This clause makes provision as to the effect of contracts purported to be made on
behalf of a commonhold association which has not yet been incorporated. This is,
again, similar to existing provisions relating to companies.

Clause 28
This clause imposes on the commonhold association general accounting requirements
broadly in accordance with paragraph 8.33 of the Commonhold Report.
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Supplementary
powers and
general
restrictions on
powers.

29.—(1) For the purpose of or in connection with the exercise of
any of the functions conferred or imposed on it by or under any other
provision of this Part, a commonhold association shall have power to
do any of the following things, that is to say—
(a) to enter into contracts (including in particular contracts of
employment and contracts for the supply of goods or
services);
(b) to provide any necessary accommodation or equipment for its
employees or contractors;
(c) to bring and defend any legal proceedings;
(d) to borrow on such terms as it thinks fit; and
(e) to do any other thing which is incidental or conducive to the
performance of any of those functions.
(2) A commonhold association shall also have power to make any
authorised investment of any money belonging to it which is not
immediately required for the purpose of carrying out its functions and
to hold, sell or otherwise deal with any investments made by virtue of
this subsection.
Any such money belonging to such an association is referred to
below in this section as surplus funds of the association.
(3) Nothing in this section or any other provision of this Part shall
be read as conferring on a commonhold association power—
(a) to carry on any business which has for its object the
acquisition of gain by the association or its individual
members; or
(b) to hold (otherwise than pending registration under section 19
of the Land Registration Act of a transfer to the association)
any estate or interest (other than a subsidiary interest) in land
other than land comprised in any common parts.
(4) For the purposes of this section the following are authorised
investments in relation to surplus funds of a commonhold
association—
(a) any investments of a kind which trustees are for the time
being by law authorised to make; and
(b) any investments for the time being authorised in the case of
sums standing to the credit of any trust fund within the
meaning of section 45 of the 1987 Act (investment of service
charge contributions held in trust) by an order under
subsection (5) of that section.

1961 c. 62.

(5) For the purposes of subsection (4)(a) above, sections 1 to 6 of
the Trustee Investments Act 1961 shall apply as if the commonhold
association concerned were a trustee and its surplus funds were trust
property.
(6) In this Part—

1987 c. 31.

“the 1987 Act” means the Landlord and Tenant Act 1987; and
“subsidiary inte ist” means—
(i) an easement, land obligation, right or privilege in or
over land; and
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Clause 29
This clause sets out certain common form supplementary powers of the commonhold
association. In addition, and most importantly, subsection (3) lays down two
important principles: that a commonhold association may not carry on business for
gain, and that it may not own land other than its own common parts or a subsidiary
interest in other land, such as an easement. The former requirement, recommended in
paragraph 8.13 of the Report, is designed to ensure that commonhold associations, as
bodies intended to be run for the sole purpose of managing property for the exclusive
benefit of its unit owners, are not considered to be subject to the EC companies
directives which are framed with trading companies in mind. The latter requirement
as to the ownership of land other than its own common parts similarly reflects the
exclusive relationship between the commonhold association and its own commonhold.
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(ii) the benefit of any covenant or agreement restrictive
of the user of land entered into before Part II of this Act
comes into force.

Commonhold associations: pre-inception constitution, proceedings and
functions
Pre-inception
constituUon,
proceedings and
lunctions.

30.—(1) Subject to subsection (2) below, during any pre-inception
period in the case of a commonhold association—
(a) sections 32 and 33 and Schedule 1 below shall not apply in
relation to the association; and
(b) none of the provisions of this Part (other than this section) or
of any regulations made under this Part which confer or
impose functions on commonhold associations (so far as
capable in the context of applying before the commonhold’s
inception date) shall apply in relation to the association.

(2)
S
28 and 29 above from applying in relation to the association.

(3)
In
commonhold association, any period falling on or after the date of
registration of the commonhold declaration and before the commonhold’s inception date or the dissolution of the association under
section 21 above.
(4) During any pre-inception period the commonhold association
shall have power to do anything reasonably necessary for the purposes
of—
(a) the exercise of its functions in relation to the commonhold on
and after the commonhold’s inception date; or
(b) in the case of a phased development, the exercise of its
functions in relation to any phase of the development on and
after the inception date for the phase.
(5) During any such period—
(a) the promoter has authority by virtue of this section to act on
behalf of the association for any purpose for which it has
power to act; and
(b) the person or persons who for the time being constitute the
promoter are authorised for the purposes of section 26 above
to execute instruments on behalf of the association.
(6) A person or persons signing a document must be described in
the document as the promoter for the document to be (for the
purposes of subsection (7) of that section) one which purports to be
signed by a person or persons authorised as mentioned in subsection
(5)(b) above in accordance with this section.
(7) Any revenue account or balance sheet prepared in accordance
with section 28(1) above during any pre-inception period must be
signed by the person or persons who constitute the promoter at the
time when the account or balance sheet is prepared.
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