
 

 

375 

Chapter 17: High Court challenges 

INTRODUCTION  

17.1 Appeals against decisions of planning authorities may be made to the Welsh 

Ministers (as noted in Chapter 11). This is the most straightforward type of remedy, 

and the one most often encountered in practice. However, in addition, the making of 

decisions under the planning Acts – by authorities or by the Welsh Ministers (and the 

Inspectorate) – may generally be reviewed by the courts. This will generally consist 

of an application by the aggrieved party to the Planning Court, a specialist court within 

the Queen’s Bench Division of the High Court. 

17.2 Challenges to the validity of decisions may be brought: 

1) by an application under Part 12 of the TCPA 1990, or  

2) by an application for judicial review, under Part 54 of the Civil Procedure 

Rules (CPR).  

17.3 In Chapter 17 of the Consultation Paper, we considered the features of both 

procedures, and whether there might be scope for their simplification.  We also looked 

briefly at the procedure to enable the correction of minor errors in decisions.  

 

CHALLENGES AS TO THE VALIDITY OF DECISIONS 

17.4 Challenges as to the lawfulness of decisions by public authorities – including those 

under the planning Acts – will generally be challenged by way of an application for 

judicial review, unless there is a statutory right of appeal or application to the court. 

In our Consultation Paper, we provided a summary of the statutory appeals to the 

High Court may be brought.1  

17.5 Other decisions can only be challenged by way of judicial review under Part 54 of the 

Civil Procedure Rules (CPR).  In particular, this applies to decisions to grant planning 

permission or any other type of consent, decisions to call-in planning applications (or 

not to do so), and challenges to local authority policy and procedure generally.  

17.6 Successful applications may result in the grant of mandatory, prohibiting or quashing 

orders.2 Such orders can require that a public body do something, or desist from 

doing something, or can quash a decision. The High Court may also grant a 

                                                

1  Consultation Paper, paras 17.3 to 17.6 

2  Civil Procedure Rules, Rule 54.2. 
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declaration or an injunction,3 so as to declare certain acts invalid, pronounce on the 

rights that parties have or to prevent further acts from being undertaken.4 

We provisionally proposed that Part 12 of the TCPA 1990 should be replaced in the 

Planning Code by new provisions to the effect that a court may entertain proceedings 

for questioning any decision of a public body under the Code (other than one against 

which there is a right of appeal to the Welsh Ministers) – and any failure to make any 

such decision – but only if: (1) the proceedings are brought by a claim for judicial 

review; and (2) the claim form is filed before the end of the period of four weeks in the 

case of a challenge to the decision of the Welsh Ministers on an appeal against an 

enforcement notice (other than a decision granting planning permission), a tree 

replacement notice, an unsightly land notice or a decision refusing a certificate of 

lawfulness of existing use or development; or before the end of the period of six weeks 

in any other case, beginning with the day after the day on which the relevant decision 

was made (Consultation Question 17-3). 

17.7 In recent years there have been moves to standardise the two procedures. In 

particular, since 2013, applications for judicial review for planning decisions must be 

made within six weeks of the initial decision, in line with the time limit for statutory 

challenges under Part 12 of the TCPA 1990.5 Additionally, since the enactment of 

section 91 of the Criminal Justice and Courts Act 2015, applicants must now seek 

permission to bring a statutory planning challenge, as they have long been required 

to do in relation to applications for judicial review. 

17.8 However, the two types of application still require different documentation, which 

respondents to the Scoping Paper suggested created unnecessary complexity.6  We 

accordingly suggested that there was no continuing justification for the existence of 

a separate system of statutory challenge.   

17.9 Of the 31 consultees to the Consultation Paper who responded to this proposal, 30 

agreed with (and many warmly welcomed) the proposal to merge the procedures. 

Planning Aid Wales argued that “uniform rules and procedure for challenge aid 

understanding, and that the existing complexity of the law needs reform”. UK 

Environmental Law Association also described the process of statutory review as 

having “limited value and creates confusion around the processes of challenge and 

routes to access justice”. 

17.10 Friends of the Earth Cymru, which disagreed with the proposal in general, argued 

that the time in which applications must be made should be twelve weeks, rather than 

six weeks as at present (under either procedure).   

17.11 The approach until 2013 in relation to judicial review applications under Part 54 of the 

CPR was to have a flexible time limit – an application was to be made “promptly”, and 

                                                

3  Civil Procedure Rules, Rule 54.3. 

4  Administrative Law and the Administrative Court in Wales, Gardner, Univ of Wales Press, 2016, p 5-47 ff. 

5  Civil Procedure Rules, Rule 54.25(5) and the TCPA 1990 s 288, 287. The six-week limit only relates to 

challenges under “the planning Acts”, which do not include the PCPA 2004 or other Acts such as the 

Ancient Monuments Act 1979. 

6  Consultation Paper, para 17.22. 
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in any event within three months – but the three-month limit could be extended with 

permission.  That led to considerable uncertainty, and the Rules were accordingly 

amended to provide a fixed time limit.  That seems to us to be sensible in principle.  

As to what the fixed time limit should be, that will require balancing the desire of those 

mounting a challenge (especially third parties) to have sufficient time to do the job 

properly against the desire of those affected by the decision being challenged to be 

able to rely on it as soon as possible.  The present position, whereby the time limit 

for a challenge under Part 54 to a planning decision is six weeks, accords with the 

limit under Part 12 of the TCPA 1990.  We note that no-one else mentioned the point 

in their responses to our Consultation Paper, and consider that any move to alter the 

existing six-week limit would need to be the subject of a separate consultation 

exercise.   

17.12 Subject to that point, we remain of the view that assimilating the process of judicially 

reviewing planning decisions to the wider judicial review system, would make the 

system more accessible for potential applicants. We are therefore minded to continue 

with the proposal in its original form, as follows. 

Recommendation 17-1. 

We recommend that Part 12 of the TCPA 1990 (challenges in the High Court to the 

validity of actions and decisions under the Act) should be replaced in the Planning 

Bill by new provisions to the effect that a court may entertain proceedings for 

questioning any decision of a public body under the Code (other than one against 

which there is a right of appeal to the Welsh Ministers) – and any failure to make any 

such decision – but only if: 

(1) the proceedings are brought by a claim for judicial review; and 

(2) the claim form is filed: 

 before the end of the period of four weeks in the case of a challenge to 

the decision of the Welsh Ministers on an appeal against an 

enforcement notice (other than a decision granting planning 

permission), a tree replacement notice, an unsightly land notice or a 

decision refusing a certificate of lawfulness of existing use or 

development; or 

 before the end of the period of six weeks in any other case,  

beginning with the day after the day on which the relevant decision was 

made. 

 

CORRECTION OF MINOR ERRORS 

We provisionally proposed that Part 5 of the PCPA 2004 (relating to the correction of 

minor errors in decisions) should be included within the Bill, but amended so as to 

allow a 14-day period within which the Welsh Ministers or an inspector can respond to 
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a request to make a correction to their decision, and an applicant can respond to a 

notification by them that they propose to make such a correction (Consultation 

Question 17-2). 

17.13 In circumstances where a decision document issued by Welsh Ministers or an 

inspector contain a “correctable error”, Part 5 of the PCPA 2004 provides that they 

may correct it by issuing a notice to that effect.  A correctable error is defined as an 

error or omission “contained in any part of the decision document … but which is not 

part of any reasons given for the decision”.7 The procedure is designed to be used 

for “obvious clerical errors…not material errors going to the substance of the 

decision.”8 

17.14 A correction notice can be issued on request or on notice to the applicant of the 

intention to issue one.9 The procedure allows non-material errors to be corrected 

without expensive proceedings in the High Court.   

17.15 We suggested in our Consultation Paper that the time within which the Welsh Minister 

or inspector in question can take such action (normally six weeks from the date of the 

decision in question) hampers the use of correction notices as a response to a High 

Court challenge.10  

17.16 We proposed that a 14-day grace period should be provided for, in which the relevant 

decision-maker could respond to a request for a correction notice. Once the request 

or notification for a correction notice has been made, the six-week time limit would be 

put on hold until either a response had been made or the 14-day period for response 

had expired.  We suggested that this would prevent unnecessary applications to the 

High Court from having to be made where all involved parties were in agreement. 

17.17 All 24 consultees responding to this proposal were in support.  Allan Archer 

suggested that it “hopefully could avoid having to go through lengthy challenge 

procedures when a correction would resolve an issue”. The Law Society also 

described it as a “sensible proposal”. 

Recommendation 17-2. 

We recommend that Part 5 of the PCPA 2004 (relating to the correction of minor 

errors in decisions) should be included within the Bill, but amended so as to allow a 

14-day period within which the Welsh Ministers or an inspector can respond to a 

request to make a correction to their decision, and an applicant can respond to a 

notification by them that they propose to make such a correction. 

                                                

7  PCPA 2004, ss 59(5), 59(8). 

8  Hansard, HL Debs, 5 February 2004, Vol 657, col 885. 

9  PCPA 2004, s.56(2). 

10  Consultation Paper, para 17.32. 
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