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Chapter 13: Works affecting listed buildings and 

conservation areas 

INTRODUCTION  

The existing position  

13.1 The previous Chapters have focussed on planning applications and appeals – that 

is, applications for planning permission, and all the various matters that relate to 

them.  Such applications may relate to proposals for works that affect listed buildings 

and conservation areas; and our proposals for technical reforms apply in such cases 

just as in any others. 

13.2 Planning permission is needed for the carrying out of “development”, which includes 

making a material change in the use of a building or land, and the carrying out of any 

building or other operations.  “Building operations” include the demolition of buildings; 

rebuilding; structural alterations of or additions to buildings; and other operations 

normally undertaken by a person carrying on business as a builder.1  This applies to 

buildings that are listed or in a conservation area just as to any others. 

13.3 But planning permission is not required for the carrying out of works for the 

maintenance, improvement or other alteration of any building which affect only the 

interior of the building, or do not materially affect its external appearance.2  This 

means, in particular, that works affecting only the interior of a building do not require 

planning permission.3 

13.4 “Listed building consent” (LBC) must be obtained for the carrying out of any works for 

the demolition of a listed building (including a pre-1948 structure in its curtilage); and 

for the alteration or extension of a listed building in any manner that would affect its 

character as a building of special architectural or historic interest.4  A failure to obtain 

LBC for such works is a strict liability criminal offence.5   

13.5 “Conservation area consent” (CAC) is required, in addition to planning permission, 

for the demolition of an unlisted building in a conservation area in Wales; demolition 

without CAC is an offence.6  

                                                

1  Town and Country Planning Act (TCPA) 1990, s 55(1), (1A), as amended by Planning and Compensation 
Act 1991, s 13.  See paras 7.6 to 7.19. 

2  TCPA 1990, s 55(2)(a). 

3  With the possible exception of works to create additional space underground or in certain categories of retail 
stores (see para 7.15).  

4  Planning (Listed Buildings and Conservation Areas Act (P(LBCA)A) 1990, s 7.  

5  P(LBCA)A 1990, s 9.  

6  P(LBCA)A 1990, s 74.  
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Possible reform 

13.6 There is a significant overlap between the works for which planning permission is 

required and those for which either LBC or CAC is required.  And the policy basis for 

the determination of all such applications is effectively identical.  In our Consultation 

Paper, therefore, we considered whether there was some scope for simplifying the 

law, to minimise the number of consents required.  We considered five options as to 

the way in which this issue could be dealt with in the Bill: 

1) No change (retain planning permission, LBC and CAC); 

2) Retain two types of consent (planning permission and LBC/CAC), but in one 

piece of legislation; 

3) Retain two types of consent, but provide for only one to be needed; 

4) Merge planning permission and CAC, but retain LBC; 

5) Abolish LBC and CAC, and require that planning permission be obtained for 

all the types of works that currently require either type of consent. 

13.7 After carefully considering each of these options, we provisionally concluded (in 

Consultation Question 13-1) that the fifth would be most appropriate.  We suggested 

that the definition of “development” in the TCPA 1990 could be extended to include 

what we called “heritage development”, that is: 

1) the demolition of a listed building;  

2) the alteration or extension of a listed building in any manner that is likely to 

affect its character as a building of special architectural or historic interest; or 

3) the demolition of a building in a conservation area. 

13.8 The requirement for LBC and CAC for such works could then be removed.  But we 

recognised that it would be necessary to introduce certain additional measures to 

ensure that the existing level of protection for historic assets would be maintained; 

these were the subject of Consultation Questions 13-2 to 13-8. 

13.9 This proposal resulted in responses from 91 consultees (slightly over half of all those 

responding to the Consultation Paper).  Approximately one-third agreed with the 

merging of the three consents, and two-thirds disagreed.  We accordingly consider 

the issue in more detail in this Chapter.   

13.10 For simplicity, and because some consultees responded differently in relation to LBC 

and CAC, we consider first the merger of planning permission with LBC7 and secondly 

the merger of planning permission with CAC.8  We then consider Consultation 

Questions 13-2 to 13-9, which are consequential upon Consultation Question 13-1.  

                                                

7  See paras 13.15 to 13.147 below. 

8  See paras 13.148 to 13.172 below. 
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Finally, we deal with Consultation Questions 13-10 and 13-11, which deal with other 

topics relating to the historic environment. 

Statistics 

13.11 We have helpfully been supplied by the South Wales and Mid and West Wales 

Conservation Groups with relevant statistics as to applications for LBC and CAC, 

summarised in Table 13.1 below. These put the practical issues into context. 

 Table 13.1 Applications for permission and consent 2015 to 2017 

1. 2. 3. 4. 5. = 3 + 4 6. 7. = 6 /5 

Planning authority  Average number of applications per annum Concurrent 
applications 

for PP   for LBC  for CAC  Total LBC 
and CAC 

Concurrent 
(both PP and 

LBC/CAC)  

as % of all 
LBC/CAC 

applications 

Bridgend  798 29.3 1 30.3 25 82.5 

Cardiff   1,847 68 12 80 46 57.5 

Caerphilly   733 12 2 14 8 57.1 

Pembrokeshire  887 31.3 5 36.3 20 55.0 

Brecon Beacons NP 348 62.3 0 62.3 33 52.9 

Rhondda Cynon Taf   1083 8.6 0 8.6 4.3 50.0 

Monmouth   1135 95.3 9 104.3 51 48.8 

Pembrokeshire Coast NP  1196 78 5 83 38 45.7 

Ceredigion  1042 50 4 54 22 40.7 

Swansea  1637 26 6.7 32.7 13.3 40.6 

Newport  1359 34 2 36 14 38.8 

Carmarthenshire  1340 156 12 168 61 36.3 

Powys  1378 83 4 87 28 32.1 

Vale of Glamorgan 1048 42 9 51 16 31.3 

Total 15,831 776 72 848 380 45 

 
 Notes – Figures in columns 2 to 6 are the average numbers of applications per annum over three 

calendar years (2015 to 2017).   

 Column 2 gives the total number of applications for planning permission received by the authority (that 

is, not including applications for development consent under the Planning Act 2008, applications for 

non-material alterations to existing permissions, notification of works to agricultural buildings etc).   

 Column 3 gives the number of applications for LBC (excluding development consent).  Column 4 gives 

the number of applications for CAC.  Column 5 states the total number of applications for either LBC or 

CAC.   

 Column 6 gives the number of “concurrent applications” (that is, applications for PP and LBC, or for PP 

and CAC in respect of the same development).  Column 7 states the number of concurrent 

applications as a proportion of all applications for LBC or CAC. 

 Source: data collected from planning authorities by South Wales Conservation Group and Mid and 

West Wales Conservation Group. 
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13.12 The table relates to almost all of the planning authorities in South and Mid Wales – 

14 out of the 25 authorities in the whole of Wales – and covers three years.  There is 

no reason to suppose that it does not present a representative picture of the position 

in Wales as a whole.  It shows that the fourteen planning authorities typically received 

between them some 15,831 applications per annum for planning permission.  And 

there were on average 848 applications per annum for either LBC or CAC – the great 

majority of which (776) were for LBC.   

13.13 Column 6 shows that, of the 848 applications for LBC/CAC, some 380 were submitted 

concurrently with applications for planning permission.  We do not know how many 

of the 380 were for LBC and how many were for CAC.  It seems likely that many 

applications for CAC will be concurrent applications; so even assuming that all 72 

CAC applications were included in the figure of 380, that still leaves 308 applications 

for LBC that were concurrent with applications for planning permission – that is, 40% 

of the 776 applications for LBC. 

13.14 The figures in Table 13-1 relate to slightly over half the authorities in Wales.  they 

suggest that, in Wales as a whole, there are likely to be around 1,380 applications for 

LBC in a typical year.  Of these, at least 550 (40%) will be concurrent applications for 

LBC and planning permission, and the remaining 830 will be applications for LBC 

alone.  

 

UNIFYING PLANNING PERMISSION AND LISTED BUILDING CONSENT 

We provisionally proposed that the control of works involving historic assets be 

simplified by amending the definition of “development”, for which planning permission 

is required, to include “heritage development” which would include the demolition of a 

listed building and its alteration or extension in any manner likely to affect its character 

as a building of special architectural or historic interest; removing the requirement for 

listed building consent to be obtained for such works; and implementing the additional 

measures outlined in Consultation Questions 13-2 to 13-8 to ensure that the existing 

level of protection is retained  (Consultation Question 13-1 (part)). 

Existing law  

13.15 As noted above, by virtue of section 7 of the Planning (Listed Buildings and 

Conservation Areas) Act 1990 (“the Listed Buildings Act”) “listed building consent” 

must be obtained for the carrying out of any works for:  

8) the demolition of a listed building (including a pre-1948 structure in its 

curtilage); or  

9) for the alteration or extension of a listed building in any manner that would 

affect its character as a building of special architectural or historic interest.9   

                                                

9  Listed Buildings Act 1990, s 7. See Consultation Paper, paras 13.22 to 13.28. 
 



 

251 

13.16 A failure to obtain LBC for such works is a strict liability criminal offence.10   

13.17 The demolition of any building is “development”, requiring planning permission.  But 

permission is granted for demolition by the General Permitted Development Order 

(GPDO).11  So the demolition of a listed building only requires an application for LBC. 

13.18 The alteration or extension of a listed building is a building operation, and thus 

development requiring planning permission, unless it affects only the interior of the 

building.  Internal works therefore require LBC but not planning permission. 

13.19 All alterations or extensions to the exterior of a listed building (other than those so 

minor that they do not materially affect its external appearance) constitute 

development requiring planning permission.  External alterations to a listed building 

therefore require both LBC and planning permission.  Planning permission for some 

minor works is granted by the GPDO, but in many cases this does not apply in the 

case of a listed building.  It follows that almost all external works to a listed building 

require both LBC and planning permission.  And this also applies to works affecting 

a building considered to be part of a listed building by virtue of section 1(5) of the 

Listed Buildings Act.12 

13.20 The duties laid on those determining applications for LBC and planning permission 

are as follows: 

“In considering whether to grant listed building consent for any works, the local 

planning authority or the Secretary of State shall have special regard to the 

desirability of preserving the building or its setting or any features of special 

architectural or historic interest which it possesses.”  (Listed Buildings Act 1990, 

section 16(1)) 

“In considering whether to grant planning permission for development which 

affects a listed building or its setting, the local planning authority or, as the case 

may be, the Secretary of State shall have special regard to the desirability of 

preserving the building or its setting or any features of special architectural or 

historic interest which it possesses.”  (Listed Buildings Act 1990, section 66(1)) 

13.21 The statutory duties under the two regimes are thus identical.   

13.22 The policy basis for the two types of application is identical.13  Paragraph 1.1 of TAN 

24 states that: 

  PPW, the TAN, and the Welsh Government’s Historic Environment Service 

(Cadw) Best Practice Guides should be taken into account by local planning 

authorities in the preparation of their development plans and during the 

determination of planning applications.  They may be material to decisions on 

individual planning, listed building, scheduled monument and conservation 

                                                

10  P(LBCA)A 1990, s 9.  

11  TCP (General Permitted Development) Order 1995, Part 31.  See Consultation Paper, paras 13.16 to 13.18. 

12  Consultation Paper, para 13.35. 

13  Consultation Paper, paras 13.47 to 13.57. 
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area consent applications, and will be taken into account by the Welsh 

Ministers and Planning Inspectors in the determination of applications and 

appeals that come before them.14 

13.23 Planning Policy Wales (PPW) contains policies relating to both planning applications 

and applications for LBC.15  It builds on Conservation Principles, produced by Cadw, 

which contains very few references to either.  In spite of the statement in para 1.1 

quoted above, TAN 24 contains detailed policies explicitly relating to LBC16, but not 

to planning permission.  

Proposed reform 

13.24 In our Consultation Paper we suggested that LBC and planning permission could be 

unified into a single system – by extending the definition of “development” to include 

“any works for the alteration or extension of a listed building in any manner that would 

affect its character as a building of special architectural or historic interest”.  The result 

of that proposed change would be as follows. 

13.25 The demolition of any building would remain within the scope of “development”, 

requiring planning permission.  But permission would no longer be granted by the 

General Permitted Development Order (GPDO) for the demolition of a listed building.  

So the demolition of a listed building would in future require an application for 

planning permission, instead of an application for LBC.  That application would be 

dealt with by the same officer of the same authority, and would be notified to the same 

amenity groups and others, and determined on the same criteria (both statutory and 

non-statutory. 

13.26 The alteration or extension of a listed building, affecting only its interior, would in 

future be development, and would therefore require planning permission.  And 

permission would not be granted for such works by the GPDO.  As with demolition, 

internal works would therefore in future require an application for planning 

permission, instead of an application for LBC – which would be dealt with in the same 

way. 

13.27 All alterations or extensions to the exterior of a listed building (other than those so 

minor that they do not materially affect its external appearance) would continue to be 

development requiring planning permission.  Planning permission would not be 

granted by the GPDO for any works affecting the character of a listed building.  

External alterations to a listed building would therefore in future continue to require 

an application for planning permission, but would not also require LBC.   

13.28 This would mean that all of the legislation relating to LBC could be repealed. 

13.29 However, we recognised that, in order to ensure that there would be no loss of control, 

it would be necessary to retain criminal liability for unauthorised works, and make 

                                                

14  See also TAN 24, para 1.4. 

15  PPW, ninth edition, paras 6.5.1, 6.5.10 to 6.5.18. 

16  TAN 24, paras 5.9 to 5.32 
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some minor changes to the legislation relating to planning permission, so as to take 

on board the special features of the LBC regime.  

13.30 Some 91 consultees responded to this proposal.  Of those, 31 agreed and 60 

disagreed.   

 

RESPONSES IN FAVOUR OF THE PROPOSAL 

13.31 The Planning Inspectorate (“PINS”) in its response stated as follows:  

  PINS agrees that the control of works to historic assets could be simplified by 

amending the definition of ‘development’ to include ‘heritage development’. …  

It is agreed that removing the requirement for LBC and CAC to be obtained 

would certainly simplify the process of obtaining permission, and avoid 

unnecessary duplication which is an inevitable consequence of two systems 

of control which overlap. It would also be clearer to those seeking to obtain 

consent if there were only one regime. PINS see no reason why these 

measures would not ensure that the existing level of protection for historic 

assets is retained, since it would represent a change to the regime only and 

not the principles of conservation. 

13.32 The Planning and Environment Bar Association (PEBA) and the Law Society also 

supported the proposal.  The latter commented that experience that experience with 

nationally significant infrastructure projects (where a grant of development consent 

also acts as a grant of LBC, CAC and scheduled monument consent) has not led to 

any problems. Nigel Hewitson (formerly the legal director of English Heritage) 

observed that: 

  Provided that a combined s.16 / s. 66 / s. 72 duty applies to the consideration 

of all applications involving heritage development or other development 

involving any impact on the setting of a historic asset, I consider there will be 

adequate legal safeguards, and what one calls the consent needed to do 

works affecting the character of listed buildings and conservation areas is 

largely irrelevant. 

13.33 Martin Goodall, a planning solicitor and blogger on planning law, commented: 

  There would be considerable merit in unifying the three control regimes … 

within the overall development management system.  ..  there would appear 

to be no difficulty or disadvantage in making this change.  On the contrary, it 

would obviate the need to make separate applications where planning 

permission and LBC are both required for the same works.  There is no 

reason why this change should be seen as weakening the protection of listed 

buildings and conservation areas in any way. 

13.34 Neath Port Talbot CBC commented as follows:  

  Whilst NPT are a member of POSW and they have opposed the merger of 

the consenting procedures, we do not share that view.  Whilst option 5 is the 
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most radical, it is also the most sensible way of making the development 

process more efficient. It is not accepted that the merger of the two 

consenting procedures would dilute the protection of the historic environment 

if the legislation imposed strict/strong criteria upon planning authorities when 

determining planning applications involving listed buildings. i.e. there is no 

reason to dilute the issues requiring consideration just because the 

procedures have been merged. This should be viewed as a procedural 

change and not a dumbing down of the importance associated with protecting 

our historic environment. 

13.35 Others supported the proposed simplification, in many cases stressing the 

importance of ensuring that the special measures to protect historic buildings were 

not watered down.  For example, Huw Williams (Geldards LLP) highlighted the 

importance of maintaining the current position where a breach of LBC / CAC is a 

criminal offence.  And Rhondda Cynon Taf CBC agreed, subject to the Welsh 

Government funding authorities appropriately, or Cadw retaining its power of 

direction.  The Historic Houses Association, too, suggested that it would be important 

to retain the procedure whereby Cadw is consulted in relation to applications for LBC 

in respect of Grade I and II* buildings.   

13.36 As well as those mentioned above, the following also supported our proposal: 

Flintshire, Denbighshire, Gwynedd and Ynys Mon Legal Services; Lawyers in Local 

Government; six town councils; the North and Mid Wales Association of Local 

Councils; Douglas Hughes Architects Ltd; the Society of Antiquaries in London; the 

Chartered Institute of Architectural Technologists; the Institution of Civil Engineers; 

Llandaff Conservation Area Advisory Group; National Grid; Mineral Products 

Association; Glamorgan Gwent Archaeological Trust; Keith Bush QC; and Andrew 

Ferguson, a senior planning consultant writing in a personal capacity. 

13.37 An equivocal response was received from the Canal & River Trust.  

 

RESPONSES DISAGREEING WITH THE PROPOSAL 

13.38 As noted above, out of the 92 consultees who responded to this question, 60 

disagreed with the proposed reform.  These included  

1) POSW, the South Wales Conservation Group and the Mid and West Wales 

Conservation Officers Group;  

2) 11 planning authorities, and two community councils;  

3) the Royal Town Planning Institute (RTPI), the Chartered Institute of 

Archaeologists, the Institute of Historic Building Conservation (IHBC) and the 

Chartered Institute of Building (CIOB); 

4) the Royal Commission on the Historical Monuments of Wales, and some of 

the national amenity societies (the Society for the Protection of Ancient 

Buildings (SPAB), the Ancient Monuments Society (AMS), and the Council for 

British Archaeology (CBA));  
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5) two archaeological trusts; 

6) the Wales Heritage Group, Save Britain’s Heritage, RESCUE, the National 

Trust, the Theatres Trust, the Aberystwyth & District Civic Society, the 

Manchester Civic Society;  

7) 20 individuals (including 15 who are qualified as architects or in some other 

relevant profession); and  

8) the Country Land and Business Association (CLA), Redrow Homes, and 

Monmouth Diocesan Advisory Committee. 

13.39 Those who disagreed, in several cases strongly, did so for a variety of reasons; as 

would be expected, some points were made in a number of responses.  In the 

discussion below we have grouped together the responses under headings relating 

to each group of topics raised – broadly ranging from the general to the more specific.  

And some overlapped.  We have not mentioned every point made by each objector, 

but we have attempted to refer (if only briefly) to all of the points made, whether by 

one consultee or many, albeit in some cases in general terms.   

There is no problem to be solved 

13.40 The first ground on which consultees disagreed with our proposal was that there is 

no problem to be solved.  Some of the planning authorities who responded suggested 

that applicants were not challenging the requirement for two applications. 

13.41 The Chartered Institute of Archaeologists commented that the large number of 

legislative amendments required suggests that the proposed change would not 

simplify the legislative framework.  The Royal Commission also feared that the 

merged system would be more complex, not less; and the Wales Heritage Group and 

the CBA also feared increased bureaucracy, leading to a system that would be 

confusing and less accessible, especially for the public.   

Difference in concept between LBC and planning permission  

13.42 The second ground of disagreement, raised by a number of respondents – including 

the Chartered Institute of Building, the IHBC, the SPAB, and the AMS – was that the 

essential nature of planning permission and that of LBC are fundamentally different.  

The Royal Commission summed it up as follows: 

  Put simply, Planning Permission is permissive – its aim is to ‘encourage 

sustainable development’ – in other words the aim is not to stop development, 

but to try to ensure that is managed effectively. In planning, it is perfectly 

possible to say ‘yes’ to developments that result in the destruction or 

demolition of existing buildings in the interests of a greater benefit to society. 

Listed Building Consent is different: listed buildings have been specifically 

singled out for protection: society has made a decision that these very special 

buildings will not be demolished or altered even if persuasive arguments can 

be made that something better can take their place. 

13.43 IHBC (Wales) observes that “to have a single regime for the construction of a 

household garage and the demolition of a listed building would downgrade the 
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significance of the listed building”.  Similar points were made by the Wales Heritage 

Group, the SPAB, the AMS, the National Trust and some individual respondents.17  

The Manchester Civic Society noted: 

13.44 At the moment, any impact a proposal has on heritage issues is crystal clear to all 

concerned - the planners, any conservation officer, the councillors, the man in the 

street and the developer – because its status is flagged up by the procedure of listed 

building consent. 

13.45 Andrew Goodyear summed up this argument: 

  The underlying assumption to the proposal to merge listing building consent 

with planning consent seems to be that they are logically trying to meet the 

same ends. This is patently not so. Planning is about managing development; 

listed building consent concerns the protection of our built heritage. 

13.46 Mark Teale described the provisional proposal as “a damaging development free-for-

all in Wales”. 

Loss of protection for the heritage 

13.47 The third general point raised by a number of those who disagreed was that to do 

away with LBC would diminish or dilute the protection given to listed buildings.  As 

the CLA put it, 

  There is significant concern in the heritage sector that a merger, by abolishing 

the separate consent and making the special interest of listed buildings simply 

one of many planning considerations which might be material, would dilute 

the protection of listed buildings.  We have some sympathy with that view. 

13.48 The RTPI expressed the fear that “there would be significant risks that historic 

environment considerations would be diluted by, or become subordinate to, the wider 

considerations that would be material to the determination of a unified application”. 

13.49 Torfaen CBC suggested that “the special status and protection of listed buildings 

could be undermined and diluted if they are subject to the need for planning 

permission rather than separate LBC”.  Merthyr Tydfil CBC agreed.  Monmouthshire 

CC stated that the heritage will no longer be the primary focus where it is being 

balanced against other heritage issues rather than being a standalone consideration.  

SAVE Britain’s Heritage and the Theatres Trust echoed such concerns, particularly 

given the overarching presumption in favour of sustainable development set out in 

PPW. 

13.50 Newport Council observed:  

  It is clear that [planning permission and listed building consent] are very 

separate processes. It is considered that the proposed approach would make 

the impact on the historic asset merely one part of the assessment and that 

when weighing up the proposal as a whole, the impact on the historic asset 

                                                

17  Including some who did not wish to be named. 



 

257 

could be outweighed by matters such as economic investment, regeneration 

or the delivery of affordable homes.  

13.51 Pembrokeshire CC summarised its position as follows:  

  Over and above every other consideration we are worried that the special 

consideration given to a listed building under the Listed Buildings Act 1990 

would be lost, and that loss of focus would undo the increase in profile and 

protection the historic environment and its proven benefits for tourism, the 

economy, sense of place, education etc. as well as recognition of its intrinsic 

historic and cultural value since the inception of the 1990 Act.  

13.52 Barry Town Council observed that it would appear that Chapter 13 is attempting to 

downgrade heritage sites in Wales.   

13.53 Wales Heritage Group argued: 

  Without the specific Listed Buildings Act 1990, which triggers the need for 

LBC and for authorities to have ‘special regard to the desirability of preserving 

the [listed] building or its setting or any features of special architectural or 

historic interest which it possesses’, this duty would fail and the protection of 

the historic environment would be diluted in favour of the overarching 

planning principle of sustainable development. Listed buildings would simply 

become another ‘material consideration’ of equal or lesser weight.  

13.54 RESCUE believed that the merging of the two consents risks the special nature of 

listed buildings being subsumed by the bulk of the planning process.  Aberystwyth & 

District Civic Society observes that the merging of the two consents will inevitably 

erode the special public status of listed buildings. 

13.55 The directors of the national amenity societies also sent a letter to The Times, 

expressing concern about our proposal on these grounds.18 

13.56 Dr Martin Cherry FSA argued that: 

  By placing conservation generally within planning, LBC was seen by 

legislators as the key element in safeguarding those features of a listed 

building that gave it its 'special architectural or historic interest'. It is the only 

statutory mechanism that requires that specific consideration be given to a 

listed building's special interest. It takes specific (and carefully defined) 

conservation considerations temporarily out of the planning process which is 

concerned primarily with development 

13.57 Pippa Richardson argued that the proposal to merge consents would dilute the 

special status of listed buildings, in due course leading to the loss and damage of 

listed buildings all over Wales.   

13.58 Similar points were made, in many cases strongly, by many of the individuals who 

responded (largely conservation professionals).  Sir Donald Insall, for example, 

                                                

18  The Times, 28 February 2018 
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suggested that “the procedural changes under consideration would undeniably be 

most damaging for Wales and its unique heritage, while also incidentally in practice, 

by raising so many new problems, only make today’s planning control situation more 

difficult and complex, rather than less so”.   

Other points of principle 

13.59 Many respondents were very supportive of the Historic Environment (Wales) Act 

2016, as a progressive step in the management of the historic environment in Wales, 

but saw this proposal as a step backwards.  And a number (including Monmouthshire 

CC, Bridgend CBC, Gwynedd CC, Ceredigion CC, Pembrokeshire CC, the AMS) 

pointed out that the 2016 Act, and associated guidance in TAN 24, had only just been 

issued, along with a full suite of guidance documents.  Its effectiveness would be 

undermined if the law were to be changed.   

13.60 Similar points were made by Pembrokeshire Coast NPA, POSW, Wales Heritage 

Group, Churches’ Legislation Advisory Service, Monmouth DAC, and Andrew 

Goodyear. 

13.61 The Mid and West Wales Conservation Officers Group and Carmarthenshire CC, 

observed that Wales, for the first time, now has a Historic Environment Act, which 

demonstrates the value that the political community place on the built heritage.  And 

historic tourism is a benefit to the economy, as was pointed out by IHBC (Wales), the 

CBA, Janet Finch-Saunders AM and others.   

Loss of relevant expertise 

13.62 Many of those who objected to this proposal did so on the basis of a fear that it would 

lead to the loss of relevant professional expertise, particularly within planning 

authorities.  A number of authorities (including Pembrokeshire Coast NPA and 

Monmouthshire CC) raised this point, as did the South Wales Conservation Group 

and the IHBC, and local amenity groups (Manchester Civic Society, and Aberystwyth 

& District Civic Society). 

13.63 As the SPAB put it: 

  Any perceived diminution of the value of listed buildings, their status within 

the planning system and the regime that controls them can only aggravate the 

already alarming cuts to historic environment expertise in local authorities. 

The review makes it clear that it would be the role of guidance to ensure that 

beleaguered and resource-starved authorities do not cut or by-pass 

conservation officers but we wholly disagree with this assertion. It is the 

responsibility of the review not to introduce reforms that would diminish the 

existing levels of protection, and whilst it might be convenient to state that that 

responsibility stops at writing robust legislation, changes to legislation should 

not be made in a vacuum. It is well documented that the heritage expertise in 

local authorities is declining and it is simply obvious to those working in the 

sector that in the current environment, this reform would inevitably lead to 

cuts to specialist staff who are currently protected by being experts in heritage 

and a separate consent regime. 
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13.64 CBA Wales observed as follows:   

  If these proposals were enacted, we are concerned that there would be 

further loss of local authority conservation and archaeology specialists as 

conservation is side-lined and applications decided by planners with little or 

no experience or expertise in building conservation. The current trend of 

reducing specialist staff and making savings through staff reduction makes 

this a very real possibility.   

  There would therefore be a serious risk that consideration for preserving the 

historic environment is not given the ‘considerable weight’ or ‘special regard’ 

that is required in decision making, simply through lack of specialist 

knowledge and expertise. This would lead to a side-lining of heritage 

concerns, a reduction in the quality of decision making and would not fulfil the 

legal requirements for the protection of our heritage assets. 

13.65 Wales Heritage Group, the National Trust, RESCUE, British Archaeological Trust, the 

AMS, Gwynedd Archaeological Trust, Civic Trust Cymru and Monmouth Town 

Council raised similar concerns.   

13.66 Ceredigion CC commented that: 

  It is difficult to envisage a single officer – whether a planner or heritage 

professional – successfully determining an application for ‘heritage 

development’ in all but the simplest of cases. This of course is in the face of 

the required eight-week turnaround, and economic/political pressures.  … 

Also, as a single application conservation officers would have to deal with all 

aspects including ecology, flooding, highways etc during determination of an 

application. 

13.67 Some drew attention to research carried out by the RTPI in 2017 indicating that, of 

4,225 respondents, only 15% had been involved with heritage and conservation 

issues in the previous three years.19 

13.68 Several of the individuals who objected to this proposal mentioned the potential loss 

of specialist expertise. Lydia Inglis noted that “while [planning officers] are very 

skilled, they do not possess specialist knowledge of Welsh historic buildings”.  Others 

put it more strongly: “The further loss of the irreplaceable skills that Conservation 

Officers bring to decision making in the historic environment would be catastrophic to 

the fabric of this nation.” 

13.69 Further, as the Chartered Institute for Archaeologists observed, “such risks [are not] 

likely to be avoided by the use of guidance.  Such guidance has sought to protect the 

historic environment throughout the UK, but it does not have the force of statute, and 

has not prevented the loss of local authority and other historic environment services”.  

13.70 Linked to the above arguments, the Association of Local Government Archaeological 

Officers agreed with our observation that there is considerable variation between 

                                                

19  The Planner, 8 December 2017.  The survey presumably related to planning authority staff in England and 

Wales. 
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authorities as to the emphasis given to heritage issues, and considered that the loss 

of LBC would give those authorities giving them low priority an excuse for giving them 

even less emphasis, and shedding staff accordingly.   

13.71 Wales Heritage Group also observed that “over 90% of the historic environment is 

undesignated”, and argued that the loss of LBC would lead to a loss of local authority 

expertise, which might in turn result in potentially significant assets being 

unrecognised and lost. 

13.72 Sir Richard Buxton, a former Law Commissioner and Lord Justice of Appeal, also 

wrote to share the concern expressed by various amenity bodies, not least because 

of the likely degradation of specialist staff.  He considered that we were being 

extremely optimistic in saying in the Consultation Paper that the reduction in the 

salience of listed building protection will not reinforce the attitudes of authorities who 

do not give a high priority to protecting the heritage.  He also expressed the view that 

it would be wrong to recommend such a proposal for Wales only. 

Need for consent / permission 

13.73 Ceredigion CC questioned how the proposed new system would operate in cases 

where, at present, LBC is required but not planning permission.  The AMS also drew 

attention to internal works. 

13.74 We had suggested that it would be possible to seek authorisation for just one element 

of a complex proposal.20  The CLA indicated that this would be essential; others 

indicated that it would be helpful where, for example, essential repair works needed 

to be authorised in advance of a larger development scheme.  The same point was 

made by the Mid and West Wales Conservation Officers Group, and Pembrokeshire 

Coast NPA.   

13.75 The term “heritage development”, which we used in the Consultation Paper to 

describe the categories of works that currently needed LBC or CAC21, was disliked 

by a number of consultees (including the Mid and West Wales and the South Wales 

Conservation Groups, and the Association of Local Government Archaeological 

Officers.  Several (including Bridgend CBC and Carmarthenshire) pointed out that 

“heritage” covers a wider remit than just buildings, so the term could cause confusion.  

And the Chartered Institute for Archaeologists expressed concern, as “it would be 

unhelpful to have such a definition in legislation which on its face excludes 

development affecting such a large proportion of historic assets (both designated and 

undesignated)”.   

13.76 Several consultees pointed out that there would be some categories of development 

– such as new development in a conservation area, in or near a world heritage site, 

or affecting the setting of a listed building –  that would not be “heritage development”, 

as we defined it.   

13.77 Neil McKay, who was strongly concerned, observed that “in my experience 

householders are already frequently unclear as to the difference between LBC and 

                                                

20  Consultation Paper, para 13.107. 

21  See para 13.7 above. 
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planning permission.  Merging them will only add to the confusion.  And Mr Edward 

Lewis, a conservation architect who found the proposal “deeply disturbing”, noted 

that LBC is already at risk of being ignored by building owners because of a popular 

misconception of its complexity and stifling requirements. 

13.78 A number of respondents referred to permitted development rights; we deal with this 

below, in relation to Consultation Question 13-2. 

Processing of applications  

13.79 Linked to the concern as to the loss of professional expertise with authorities is the 

concern raised by some (Pembrokeshire Coast NPA, Monmouthshire CC and Mid 

and West Wales Conservation Officers Group) as to the importance of ensuring the 

retention of a robust system whereby applications can be referred to Cadw and, if 

appropriate, called in for decision by the Welsh Ministers.  At present, there are only 

five authorities to whom Cadw has delegated powers to determine certain categories 

of works to listed buildings; this would need to be rethought if the consents were to 

be unified. 

13.80 The South Wales Conservation Group and the Mid and West Wales Conservation 

Officers Group observed that the majority of submissions would be likely to be large 

and complicated, with numerous supporting documents required.  This is likely to 

present a more complex package of information for consultees to consider, and 

therefore a higher risk of heritage issues being downgraded or lost in the overall 

balance.  Bridgend CBC, Pembrokeshire Coast NPA, Carmarthenshire CC agreed.   

13.81 Newport City Council pointed out that application validation requirements are different 

in respect of heritage impact assessments and design and access statements. 

13.82 The South Wales Conservation Group, Bridgend CBC, the CLA, the Chartered 

Institute for Archaeologists and Mr Peter Thomas pointed out that, in practice, the 

online application system already generates an option for a single application for both 

PP and LBC, so that the benefit a merged system would not be as great as it would 

have been in the days of paper applications with two sets of drawings.  Monmouth 

CC made the same point, suggesting that there are only very few cases where 

duplicate applications, forms, reports, decisions, appeals, and enforcement notices 

would actually be involved.  

13.83 Finally, we sought data as to the number of cases where both types of consent were 

required – “concurrent applications, as defined in Table 13.1 – to see how often they 

resulted in a decision to refuse one form of consent and grant the other.  It appears 

that there were very few.  However, the South Wales Conservation Group, who 

supplied the figures in the Table, commented that split decisions were generally 

avoided by various procedural techniques.   

13.84 Thus in some cases applicants were given advice at pre-application stage that they 

would receive a split decision, which either caused the application to be not 

submitted, or amended to make it acceptable – for example, where a listed pub was 

proposed to be converted to a house, this could be acceptable from a historic 

buildings point of view, but not compliant with planning policy as to the loss of a 

community facility.  In other cases, both applications (for LBC and planning 
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permission) were refused on listed buildings grounds, given the same statutory duty 

to have special regard to such considerations – rather than the planning application 

being approved.  In some cases, split decisions resulted from applications submitted 

to regularise works that had been carried out not in accordance with submitted plans.  

Fees 

13.85 At present, an application for planning permission attracts a fee, calculated according 

to the scale of the project.  An application for LBC does not.  As the RTPI put it 

Unification of listed building and planning consents would result in an 

application fee for works to a listed building where there is currently no fee.  

There is a risk that some owners will avoid applying for consent due to a fee.  

Detecting internal works would be difficult and once these historic elements are 

destroyed/altered, it is very difficult if not impossible to replace them. 

13.86 A similar point, relating to the increased likelihood of unauthorised minor works 

generally, was made by the SPAB, Gwynedd Archaeological Trust, IHBC (Wales), 

Theatres Trust, CBA Wales, and Andrew Goodyear.  Others (including Dr Martin 

Cherry and Caroline James) argued that the absence of a fee recognised that owners 

of listed buildings were being asked to apply for consent for works that would not 

require consent if carried out to unlisted buildings.  

13.87 The AMS noted that one reason why fees are not charged for LBC applications is 

that where LBC and planning permission are both required, an applicant should not 

have to pay twice for the same proposal. 

13.88 Monmouthshire CC, on the other hand, argued that if the consent regimes were to be 

merged, that would provide an opportunity to consider whether heritage 

developments should be exempt. It noted that:  

  Work is being carried out in North Wales looking at cost recovery of LBC 

applications which should be taken into consideration. The cost to authorities 

is not insignificant and therefore, in the light of limited resources, due 

consideration should be given to the opportunity to look an element of cost 

recovery, however small.   

Ecclesiastical exemption from listed building control 

13.89 At present, the need for planning permission applies to works to churches, of any 

denomination, as it does in the case of any other building type.  Where a church of 

one of the six exempt denominations22 is listed – as is often the case – LBC is not 

required for works to the building itself or to any structures in its curtilage, provided 

they have been authorised by the internal procedure of the denomination concerned 

(such as a faculty granted by the Church in Wales).23   

                                                

22  The Church in Wales, the Roman Catholic Church, the Baptist Union, the Methodist Church and the United 

Reformed Church 

23  P(LBCA)A 1990, s 60; Ecclesiastical Exemption (Listed Buildings and Conservation Areas) Order 1994, 

currently under review. 
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13.90 A number of consultees made the point that the Consultation Paper did not mention 

the effect of a possible unification of consents on the ecclesiastical exemption from 

listed building control.  The Churches’ Legislation Advisory Service24 explained the 

thinking behind the exemption, and observed that it would not wish the issue to be 

swept up into any more general considerations.  In particular, it noted that the 

exemption is currently under review, so that it would be premature to make any 

recommendation until that review is complete. 

13.91 The Monmouth Diocesan Advisory Committee, and the Diocese of Llandaff made 

similar points.  Cardiff Council stated that it was not clear how the new system would 

operate, and suggested that it was difficult to envisage a system that would be simpler 

then the existing. 

13.92 IHBC (Wales), the AMS, Wales Heritage Group, and the CBA noted that the 

exemption was from LBC, not planning permission, suggested that it would lapse 

along with LBC, and sought clarification. 

Other points 

13.93 IHBC (Wales), the AMS, the CBA and others pointed out that carrying out works 

without LBC is a criminal offence, whereas a breach of planning permission is only a 

civil matter.  Wales Heritage Group considers that this would be simply confusing to 

the public.   

13.94 Pembrokeshire Coast NPA observed that: 

  In terms of the demolition of a listed building – a relatively rare event – we 

disagree that a single regime would be beneficial. The current requirements 

of listed building legislation are comprehensive in terms of requiring any 

proposal to be considered against the conservation principles and heritage 

values, based on a proper understanding of the listed building itself. This is 

balanced against the justification of the proposal to see whether it is desirable 

or necessary.  It is only right and proper that the loss of a building of national 

architectural and historic importance should be properly and specifically 

considered under special legislation. 

13.95 The Theatres Trust observed that if, contrary to their representations, the proposals 

do go ahead, at the very least the special regard for heritage assets should not be 

diluted, so that their protection continues to be given considerable weight in all 

decision-making. 

13.96 Monmouth CC noted that there is no scope in the legislation for making non-material 

amendments to listed building consents.  It also commented as to the need to 

advertise applications in the press (a point we have considered earlier25). 

13.97 The RTPI and Allan Archer both drew attention the example of Blackpool Mill (in the 

Pembrokeshire Coast National Park), where LBC was granted for restoration works 

                                                

24  The CLAS is an ecumenical body providing advice to all Christian churches in England and Wales. 

25  See para 8.79. 
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to the listed building, but planning permission was refused for a major proposal for 

leisure development. 

13.98 The Association of Local Government Archaeological Officers drew attention to the 

importance of works to undesignated historic assets, as did the Wales Heritage 

Group, and the SPAB.   

13.99 Finally, the CLA raised a slightly different point: 

  The principal practical objection to the proposal by the CLA is that it would 

‘freeze’ the LBC system, preventing any other reform for a decade or more.  

Merger of LBC and planning permission would not be politically plausible 

without a firm guarantee that there would be ‘no dilution of heritage 

protection’26  this would prevent not only actual change, but even the 

discussion of possible change, for a decade or more. This matters, because 

the system needs considerable change. 

 

CONSIDERATION: POINTS OF PRINCIPLE 

13.100 We have set out above, in some detail, the views of those responding to our proposals 

– and particularly the points raised by those who did not agree with our approach.  

We fully recognise that many consultees feel strongly (in some cases very strongly) 

on this issue, and so we have considered carefully, from first principles, all of the 

points that have been made – whether by one consultee or by several. 

13.101 It will be a matter for the Welsh Government and the National Assembly whether to 

proceed with the unification of LBC and planning permission in view of the concern 

expressed.  However, it remains our view, on balance, that merging the two types of 

consent would be a desirable simplification of the regime controlling works to listed 

buildings, removing duplication of processes and procedures.  If done in accordance 

with our recommendations in this Chapter, it should not in our view produce the 

adverse effects feared by those consultees who oppose it. 

13.102 In particular, it should go without saying that we have no intention of lessening the 

protection afforded by the planning system to the historic environment.  Clearly 

historic buildings are rightly cherished by many, and that is recognised by the special 

place given to them in the planning system; including the following features – 

1) specific authorisation is needed to demolish a listed building; in other cases, 

demolition is permitted by the GPDO; 

2) authorisation is needed for internal works to a listed building (but not for 

internal works to an unlisted building); 

                                                

26  As suggested in Consultation Paper, para 13.10, and guaranteed in Scoping Paper, para 6.61. 
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3) authorisation is needed for all external works to a listed building that affect its 

character, including quite minor works that would otherwise be permitted by 

the GPDO; 

4) carrying out unauthorised works to a listed building is a criminal offence; 

5) proposals for works to listed buildings are given extra publicity and notified to 

specialist amenity bodies; and  

6) there is a strong policy presumption against the demolition of listed buildings, 

and against unsuitable alterations, stated clearly in national and local policy 

and strongly emphasised on many occasions by the courts. 

13.103 We have no intention of altering or watering down any of those key features.  And we 

have been careful to ensure that our proposals retain intact the existing level of 

protection. 

13.104 However, as we noted in the Consultation Paper, many commentators have pointed 

out that the system that has grown up over the last seventy years to protect historic 

buildings is now very complex27 – as is the planning system as a whole.  We have 

sought in this Report to identify ways in which to simplify the planning system 

generally, whilst not jeopardising the key aims that it is designed to achieve.  In the 

same way, we have sought in this Chapter to simplify the system designed to control 

works to historic buildings, whilst not losing the protection that it affords. 

13.105 We have therefore sought to design legislation that retains all of the key features of 

the existing regime, whilst reducing its complexity.  We recognise that many (though 

not all) of those familiar with the existing system fear that some element of protection 

will be lost.  However, we are satisfied that the system that would result from our 

recommendations would be significantly simpler than the existing system, without the 

loss of any of the special protective features that it affords.  We explain below our 

reasons for that view by reference to the points of concern that have been raised.   

The principle of unifying consent regimes 

13.106 The first argument against the proposal to unify LBC and planning permission was 

that there is no problem at present; and that the proposed changes would make the 

system more complicated rather than simpler.  We consider that the existing system 

is only straightforward to those used to operating it; and we note that most of the 

concerns raised come from planning authorities, amenity groups, other specialist 

bodies and relevant professionals, all of whom are familiar with it.  We share the view 

of the Planning Inspectorate – which is, in short, that the proposed change would 

simplify the system, remove duplication, and make it clearer to applicants; and it 

                                                

27  See for example House of Commons ODPM Housing, Planning, Local Government and the Regions 

Committee, The Role of Historic Buildings in Urban Regeneration, eleventh report of session 2003-04, 

Volume I – Report, recommendation 81; Barker Review of Land Use Planning – Final Report, 2006, 

Recommendation 16;  Penfold Review of Non-planning Consents, Dept of Business Innovation and Skills, 

July 2010, para 4.57 – summarised at Consultation Paper, paras 13.58 to 13.63. 
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would retain the existing level of protection for historic assets, since it would be a 

change to the legislative regime, and not to the principles of conservation.28   

13.107 We see no reason to expect that the proposed change to the legislation would result 

in any change to the outcome of any particular application.  Authorisation (albeit of 

only one kind) would be needed for precisely the same categories of proposals that 

currently need to be authorised.  Applications for permission would be dealt with by 

precisely the same officers within the same authorities as at present.  They would be 

notified to the same specialist bodies as at present.  They would be determined by 

the same officers or committees as at present.  The same statutory duties (currently 

under the Listed Buildings Act) would apply as at present.29  The same rights of 

appeal would be available (although only one appeal would need to be submitted, 

rather than two as at present).  And unauthorised works would remain an offence, as 

at present.   

Difference in concept between LBC and planning permission  

13.108 The second ground of concern, raised by a number of consultees, was that planning 

permission and LBC are fundamentally different in concept – planning permission is 

to encourage development; LBC is to protect the heritage.  We do not share that view 

of the planning system.  As with a decision whether to grant LBC, a decision whether 

to grant planning permission involves a balance of considerations militating in favour 

of change (for example, in the case of a listed building, adapting it to modern patterns 

of use) against those militating in favour of conservation (specifically, preserving the 

significance of a listed building as a building of special architectural or historic 

interest).   

13.109 As noted above, the statutory requirements to have special regard to the desirability 

of preserving a listed building, its setting and its features of special interest30 - 

applying to the determination of applications for either planning permission or LBC – 

would be retained in the new Bill.31  And planning policy documents (notably PPW, 

TANs and development plans) contain many statements of policy in favour of 

conservation – whether in relation to listed buildings, conservation areas, national 

parks, AONBs or world heritage sites. 

13.110 In other words, we consider that it is the listing system that protects buildings of 

special architectural or historic interest in Wales, not the listing building consent 

system.  Anyone who owns a listed building is entitled to make an application for 

consent to alter or demolish it, however unreasonable it may be to expect success; 

just as anyone who owns any land can make an application for planning permission 

to develop it, however unsuitable may be the proposed development.  And we have 

made no suggestion for changing the listing system itself. 

                                                

28  See para 13.31. 

29  Listed Buildings Act 1990, ss 16, 66; see para 13.20. 

30  See fn 29.  

31  See Recommendation 5-4. 
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Loss of protection for the heritage 

13.111 Linked to that, many of those opposed to the unification of consents raised the point 

that an authority, when determining an application for planning permission, will 

balance a whole range of factors, of which the protection of the heritage will be only 

one.  In determining an application for LBC, by contrast, an authority will be solely 

concerned with protecting the heritage.  As one consultee put it, “[LBC] is the only 

statutory mechanism that requires that specific consideration be given to a listed 

building's special interest.”32  If the two consent regimes are merged, therefore, the 

importance of the heritage will be downgraded or, as some put it, “side-lined”. 

13.112 We do not see why the merger of the two regimes should have that effect.  In reality, 

although the historic environment is only one of many material considerations to be 

considered by authorities and inspectors dealing with applications for planning 

permission for development affecting it, the courts have on many occasions 

emphasised that it is a matter of “considerable importance and weight”. 

  Parliament in enacting section 66(1)33 intended that the desirability of 

preserving the settings of listed buildings should not simply be given careful 

consideration by the decision-maker for the purpose of deciding whether there 

would be some harm, but should be given “considerable importance and 

weight” when the decision-maker carries out the balancing exercise.34 

13.113 The same principle applies with even greater force to a proposal affecting a listed 

building itself rather than merely its setting.   

13.114 At present, the officers of an authority dealing with such a proposal – and making 

recommendations as to the determination of the applications for planning permission 

and LBC – will include a conservation officer or consultant (if one is available) 

alongside other officers as appropriate. And conservation issues will be balanced 

against others; in some cases they may indicate that both planning permission and 

LBC should be refused, and in others they may both be granted.  It is noticeable that 

there is little evidence as to authorities making split decisions – some suggest that 

they might do, but in practice they are rare. 

13.115 We see no reason why the proposed change of legislation would alter any of that.  

Where only LBC is required at present – for the demolition of a listed building or for 

the carrying out of internal alterations and certain external alterations – the scrutiny 

will remain as at present, and the heritage issues will almost always be the only 

consideration; the only change will be the name of the resulting permission.  Where 

both LBC and planning permission are required at present, there will usually be a 

range of issues to be considered, and conservation will remain as important an issue 

as it is at present.   

                                                

32  See para 13.56. 

33  The duty to have special regard to the desirability of preserving listed buildings when determining planning 

applications; see para 13.20. 

34  East Northamptonshire DC v Secretary of State for Communities and Local Government [2014] EWCA Civ 

137, [2015] 1 WLR 45, at [24]; see also R (Williams) v Powys CC [2017] EWCA Civ 427, [2018] 1 WLR 439 

at [66]. 
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13.116 We also note that there are a number of other categories of protected land – notably 

national parks, areas of outstanding natural beauty (AONBs) and (in England) green 

belts.  These are perfectly adequately protected by the need for planning permission 

to be obtained for development, and the great difficulty in practice in obtaining 

permission in such cases.  This is the result of a raft of restrictive national and local 

planning policies, similar to the restrictive national and local planning policies strongly 

discouraging development harmful to listed buildings and conservation areas.  But 

there is no additional “national park consent”, “AONB consent” or “green belt 

consent”.  

Loss of specialist expertise 

13.117 We have noted that a number of consultees were concerned as to the possible loss 

of specialist expertise.35  Here too, we understand the concern, but we do not see 

any reason why the change in the legislation will be used as a justification for 

shedding specialist staff – given that the procedures, and the criteria to be applied, 

will not alter.   

13.118 We note in particular the comment of CBA Wales, quoted above:  

  we are concerned that there would be further loss of local authority 

conservation and archaeology specialists as conservation is side-lined and 

applications decided by planners with little or no experience or expertise in 

building conservation. The current trend of reducing specialist staff and 

making savings through staff reduction makes this a very real possibility.36   

This suggests – as is supported by the comments from some of the other consultees 

– that the problem of declining emphasis on conservation already exists. But it need 

not be made any worse by the suggested change in legislation.   

Points of principle: conclusion 

13.119 We have considered carefully all of the various points of principle raised above.  We 

recognise that many of those with specialist expertise are concerned at a possible 

loss of protection for the historic environment – and, as already explained, we would 

not be pursuing this proposal if we thought that that would be the result.   

13.120 We reiterate that the result of our proposal would be as follows: 

1) where at present only LBC is required, in future planning permission will be 

required – which will be obtained from the same authority and considered by 

the same officers (and consultees) as at present; 

2) where at present both LBC and planning permission are required, in future 

only planning permission will be required – which will be obtained from the 

same authority and considered by the same officers (and consultees) as 

consider the two applications at present. 

                                                

35  See paras 13.62 to 13.72 above. 

36  See para 13.64 above; emphasis added. 
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13.121 We see no reason why the outcome of an application for planning permission should 

be any different from the outcome of an application for LBC, or applications for 

planning permission and LBC, at present.  We therefore remain of the view that there 

need be no loss of protection.  But there would be a considerable benefit in a major 

simplification of the legislation.  We accordingly see no reason in principle why the 

two types of consent could not be merged.   

13.122 However, many of those supporting the proposal (and by implication all of those 

opposed to it) emphasised that, if the consents are to be unified, it would be important 

to ensure that the existing protective measures are not watered down.  We agree, 

and therefore consider below the various specific points raised by consiultees, and 

further in the context of Consultation Questions 13-2 to 13-8. 

 

CONSIDERATION: POINTS OF DETAIL 

Need for consent / permission 

13.123 Our recommendation would have the effect that would mean that all works to a listed 

building that currently require to be authorised by the planning authority would still 

require to be authorised, but that in every case only one form of authorisation will be 

required.  The entire legislative code about LBC could then be repealed (the regime 

for listing would of course be retained). 

13.124 That could be achieved simply by extending the definition of “development” to include 

“any works for the alteration or extension of a listed building in any manner that would 

affect its character as a building of special architectural or historic interest”.  That 

would obviously include works to the interior of the building as well as those to the 

exterior.   

13.125 Works for the demolition of any building already come within the scope of 

development, and require planning permission, so no change to primary legislation 

would be required to ensure that the demolition a listed building remains within 

control.  But it would be appropriate to ensure that permission cannot be given by a 

development order for the demolition of a listed building. 

13.126 We accept that to introduce a concept of “heritage development” – as proposed in 

the Consultation Paper – is probably unhelpful, as that might seem to include a wider 

category of works than those that presently require LBC.  We therefore do not pursue 

that element of our proposal, and instead suggest simply including in “development” 

works for alteration etc of a listed building.   

13.127 We noted that a few consultees were tending to suggest that the need for works to 

be authorised should be extended to those affecting undesignated heritage assets.  

Such proposals may require planning permission in any event; and the status of the 

relevant building can therefore be taken into account in that context.  However, where 

at present works need neither an application for planning permission nor one for  LBC 
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– for example, the demolition of a locally listed building37 – we consider that it would 

not be appropriate as part of this exercise to suggest bringing them within control.   

13.128 In more complex schemes, there would be nothing to prevent an owner submitting a 

series of planning applications – just as, at the moment, it is possible to submit an 

application for LBC and then one for planning permission. 

Application procedure 

13.129 The processing of applications would be precisely as at present, with those in certain 

categories (to be prescribed in secondary legislation) being referred to Cadw or other 

specialist consultees – notably the national amenity societies – as appropriate.   

Fees 

13.130 Some consultees were concerned that the proposal would lead to the imposition of 

fees for applications for planning permission in cases where at present only LBC is 

required.  And a few suggested that the imposition of fees in such cases might be 

helpful.  Elsewhere in this report we recommend that the Welsh Ministers should have 

a power to impose fees for the performance of any functions under the Planning Act; 

and that would apply to all planning applications.   

13.131 However, merely because Ministers have such powers does not mean that they will 

necessarily exercise them.  There already exists an exemption in relation to 

applications for planning permission made necessary only as the result of an article 

4 direction;38 a similar provision could be introduced, if that was considered desirable, 

to exempt applications for works to the interior of a listed building, or applications for 

development that would be permitted by a development order in the case of an 

unlisted building – in other words for works that would currently require only LBC. 

That would remove the cause for concern; and it would also continue to identify listed 

buildings as being granted special treatment.   

13.132 In practice, any new Fees Regulations will be the subject of public consultation, and 

the concerns that have been aired in the context of the present exercise can be raised 

at that time. 

Ecclesiastical buildings and scheduled monuments 

13.133 We have noted that some consultees drew attention to the absence of any reference 

in the Consultation Paper to the ecclesiastical exemption.39  We accept that this was 

an oversight; we had no intention of changing the substance of the law from the 

position that exists at present.  To achieve that, all that is required would be to 

introduce a provision to the effect that, although planning permission is (under the 

new system) generally needed for all works for the alteration of a listed building, either 

external or internal40, permission would not be required for works affecting only the 

interior of an ecclesiastical building in ecclesiastical use by one of the denominations 

                                                

37  This would normally be development permitted by the GPDO. 

38  See TCP (Fees [etc]) Regulations 2015 (SI 1522), reg 5.   

39  See paras 13.89 to 13.92 above. 

40  See para 13.123 above. 
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specified in regulations.  That would replace section 60 of the Listed Buildings Act 

1990. 

13.134 Equally, there was no mention of the provision, currently in section 61 of that Act, 

whereby LBC is not required for works to a listed building that is also a scheduled 

monument under the Ancient Monuments Act 1979.  That could be replaced with a 

provision to the effect that planning permission is not required for such works. 

Ensuring no loss of control 

13.135 As will hopefully be clear from our comments earlier in this Chapter, we are very well 

aware of the concern underlying a number of the responses to this proposal, that it 

would lead to a loss of protection for listed buildings.  We have therefore considered 

carefully all of the provisions in the Listed Buildings Act 1990 relating to LBC, and the 

corresponding provisions of the TCPA 1990 that would replace them, to ensure that 

they would indeed provide for an equally effective system of control, retaining all of 

the key features we have identified above. 41 

13.136 First, the general provision in section 7 of the Listed Buildings Act as to the need for 

consent for works to listed buildings would be replaced by an amendment of the 

definition of development currently in TCPA 1990 to include works for the alteration 

or extension of a listed building.42  The need for LBC, in section 8, would then be 

replaced by the need for planning permission (in section 56 of the TCPA 1990).  A 

new provision would be required – either in the Planning Bill or in secondary 

legislation – to ensure that an application for permission to demolish a listed building 

is notified to the Royal Commission. 

13.137 The criminal sanction against unauthorised works to listed buildings, currently in 

section 9 of the Listed Buildings Act 1990, would need to be replaced with a new 

provision in the Bill such that the demolition or alteration of a listed building without 

planning permission is an offence – with penalties and defences equivalent to those 

currently in section 9.  This would be similar to section 196D of the TCPA 1990, which 

relates to penalties for the unauthorised demolition of an unlisted building in a 

conservation area in England.  We briefly consider the issue of unauthorised works 

to listed buildings below, in the context of Recommendations 13-6 and 13-7. 

13.138 There is currently no procedure to enable anyone to obtain a binding decision as to 

the need for LBC in Wales.43  This is considered below in relation to Recommendation 

13-4 (certificates of lawfulness). 

13.139 The provisions of sections 10 to 12, 16, 18 and 19 of the Listed Buildings Act, relating 

to applications for LBC, would be replaced by the restatement of the broadly similar 

provisions in sections 62, 65, 77, 70, 91, 73 of the TCPA 1990, which would be 

restated in the Bill.  Provisions similar to sections 13 and 15 of the Listed Buildings 

Act 1990 (notification of applications to Welsh Ministers) would need to be included 

                                                

41  See in particular para 13.102 above. 

42  See para 13.124 above. 

43  The unsatisfactory provisions in sections 26H to 26K apply only in England. 
 



 

272 

either in the Bill or in the GDMPO.  And a provision similar to section 17, providing a 

power to impose specific types of conditions, would need to be included in the Bill.44   

13.140 The provisions as to LBC appeals (in sections 20 to 22 of the Listed Buildings Act) 

are very similar to the more extensive provisions in sections 78 to 79 of the TCPA 

1990 relating to planning appeals, which would be restated within the Bill, as noted 

in Chapter 11.  A new provision would be required to replicate sections 21(3), (4) and 

22(1)(b) of the Listed Buildings Act, providing grounds of appeal relating to listed 

buildings, and the powers of the Welsh Ministers in determining appeals; we consider 

this below in relation to Recommendation 13-5.45  

13.141 Sections 23 to 26, 28, 30 and 31 of the Listed Buildings Act 1990 relate to the 

revocation or modification of LBC.  These are very similar to the provisions of sections 

79 to 100, 107 and 117 of the TCPA 1990 relating to the revocation etc of planning 

permission, which will be restated in the Bill.46   

13.142 Sections 26C to 26G, 28A and 31 provide for orders granting LBC (made either by 

planning authorities or the Secretary of State), but only in England.  We consider 

these at Recommendation 13-2 below.47  

13.143 The provisions of sections 32 to 36 of the Listed Buildings Act 1990 relating to the 

service of a purchase notice following the refusal or revocation of consent are virtually 

identical to those of sections 137 to 143 of the TCPA 1990, relating to purchase 

notices following planning decisions, which will be included in the Bill.  But a provision 

would be required (either in the Planning Bill or in the Historic Environment Bill) to 

replace section 37 of the Listed Buildings Act, which reduces the amount payable in 

response to a listed building purchase notice where compensation has been claimed 

for the imposition of a building preservation notice. 

13.144 The enforcement provisions in the Listed Buildings Act 1990, in sections 38 to 46, are 

virtually identical to those in the TCPA 1990.  The only new provisions that would be 

required would be to extend the time limit in cases involving listed buildings, and to 

introduce new grounds of appeal equivalent to grounds (a), (d), (i), (j) and (k) in 

section 39(1) and a power for the Welsh Ministers to remove a building from the list 

on determining an enforcement appeal (currently in section 41(6)(c)).  These 

provisions are considered briefly in relation to Recommendation 13-7 and 13-8 below. 

13.145 The provisions in sections 62 to 65 of the Listed Buildings Act 1990, which provide 

for High Court challenges to decisions under the Act, are in effect more or less 

identical to those of sections 284, 285, 288 and 289 of the TCPA 1990 (challenges 

to decisions under that Act).  We recommend in Chapter 17 that those provisions 

should not be restated in the new Bill; sections 62 to 65 equally need not be restated 

either in the Planning Bill or in the Historic Environment Bill. 

                                                

44  See Recommendation 8-12 above. 

45  See paras 13.206 to 13.213 below. 

46  See para 13.215 below. 

47  See paras 13.173 to 13.183 below. 
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13.146 It follows that, once the few new provisions noted above have been enacted, it would 

then be possible to repeal 52 sections of the Listed Buildings Act 1990 as they apply 

in Wales.48  We still consider that this would be a significant simplification of the law. 

13.147 Heritage partnership agreements in Wales are the subject of sections 26L and 26M 

of the Listed Buildings Act 1990, considered at Recommendation 13-3 below.  

Replacements for those provisions would be included in the Historic Environment 

(Wales) Bill.  That Bill would also restate sections 28B and 29 (compensation for loss 

or damage caused by interim protection or service of building preservation notice). 

Recommendation 13-1A. 

We recommend that the control of works to listed buildings should be simplified by:  

(1) amending the definition of “development”, for which planning permission is 

required, to include the carrying out of works for the alteration or extension 

of a listed building in any manner likely to affect its character as a building 

of special architectural or historic interest;  

(2) providing that planning permission is not required for works to  

- the interior of an ecclesiastical building in ecclesiastical use by one of 

the exempt denominations; or 

- a scheduled monument. 

(3) ensuring that the carrying out without permission of works for the 

demolition of a listed building, or for its alteration or extension in any 

manner likely to affect its character as a building of special architectural or 

historic interest, remains a criminal offence; 

(4) removing the requirement for listed building consent to be obtained for 

works to a listed building; and 

(5) implementing the additional measures outlined in Recommendations 13-2, 

13-3 and 13-5 to 13-8, to ensure that the existing level of protection for listed 

buildings is maintained. 

 

UNIFYING PLANNING PERMISSION AND CONSERVATION AREA CONSENT 

We provisionally proposed that the control of works to historic assets is simplified by 

amending the definition of “development”, for which planning permission is required, 

to include “heritage development”, [to include] the demolition of a building in a 

conservation area; removing the requirement for conservation area consent to be 

obtained for such works; and implementing the additional measures outlined in 

                                                

48  Listed Buildings Act 1990, sections 7 to 13, 15 to 26, 27 to 44D, 46, and 60 to 67.  Sections 14, 26A to 26K, 

and 68 apply only in England. 
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consultation questions 13-2 to 13-8, to ensure that the existing level of protection for 

listed buildings would be maintained (Consultation Question 13-1 (part)). 

Existing law  

13.148 It has already been noted that planning permission is required for the demolition of 

any building.  However, permission for the demolition of a building, including 

demolition in a conservation area, is granted by the GPDO.49   

13.149 In addition, conservation area consent (CAC) is required for the demolition of the 

whole or most of an unlisted building in a conservation area in Wales; and failure to 

obtain consent is an offence.50   

13.150 CAC is, however, not needed for the carrying out of certain categories of demolition 

listed in a direction by the Welsh Ministers – notably those that are relatively 

insignificant, or have been authorised under other procedures.51 

13.151 The details as to the submission and determination of applications for CAC are 

provided for by applying the legislation as to LBC (summarised at paragraphs 13.124 

to 13.132 above) to CAC, subject to amendments set out in regulations52 – which is 

a particularly convoluted statutory scheme. 

13.152 In England, the requirement to obtain CAC for demolition was recently abolished, by 

the Enterprise and Regulatory Reform Act 2013.  However, the requirement to obtain 

planning permission for such demolition remained, and a new offence was therefore 

introduced of failure to obtain planning permission for “relevant demolition” – that is, 

demolition of an unlisted building in a conservation area.53  The automatic planning 

permission for demolition granted by the GPDO specifically excludes demolition 

within a conservation area in England.54 

13.153 In Wales, by contrast, the requirement for CAC still exists.  As a result, the position 

in Wales is generally as follows: 

1) planning permission (only) is required for a material change of use of any 

building in a conservation area; 

2) both CAC and planning permission are required for the demolition of an 

unlisted building in a conservation area, but planning permission is granted by 

the GPDO; and 

                                                

49  TCP (General Permitted Development) Order 1995, art 3 and Sch 2, Part 31.  See paras 7.7 to 7.12 above. 

50  Listed Buildings Act 1990, s 74. The demolition of a listed building in a conservation area requires LBC. 

51  The current direction is the Conservation Area (Disapplication of Requirement for Conservation Area 
Consent for Demolition) (Wales) Direction (2017 No 27).  A direction in similar terms exempts minor 
demolition in England from the need for planning permission – see Conservation Areas (Applicability of 
section 74 of the Planning (Listed Buildings and Conservation Areas) Act 1990) Direction 2015.  

52  P(LBCA)A 1990, s 74(3); Planning (Listed Buildings and Conservation areas) (Wales) Regs 2012, reg 16, 

Sch 3. 

53  TCPA 1990, s 196D, inserted by Enterprise and Regulatory Reform Act 2013, Sched 17.  

54  GPDO 2015, Sched 2, Part 11, para B.1(b).  
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3) planning permission (only) is needed for almost all other building works in a 

conservation area (either the erection of a new building or the alteration of an 

existing unlisted one) – granted in some cases by the GPDO. 

13.154 There is no category of works that requires CAC but not planning permission 

(although this is the practical result of category (2) above). 

Proposed reform 

13.155 We suggested merging CAC with planning permission, so that planning permission 

(only) is required for each of the three categories of proposals in paragraph 13.147 

above.  This would, in effect, bring the law in Wales into line with the law in England, 

noted above. 

Responses from consultees 

13.156 All of those who agreed with the merger of LBC and planning permission also agreed 

with the merger of CAC and planning permission – either explicitly, and for the same 

reasons, or implicitly.   

13.157 In addition, several consultees who disagreed with the merger of LBC nevertheless 

did agree with the merger of CAC with planning permission.  The CLA commented 

as follows:  

  Merging CAC and planning permission would not be transformational: it does 

not greatly reduce workload either for the applicant or the local authority, 

because in practice where there are two applications they are usually identical 

and handled identically by the local authority.  It would however appear to be a 

worthwhile simplification. This change has already been made in England, 

where it appears to have been generally effective and popular, attracted little 

opposition, and does not seem to have led to any reduction in heritage 

protection or other substantive problems. In the absence of any such issues, 

this would (we assume) be uncontroversial in Wales, and the amendments 

made to English legislation should provide a helpful prototype for Welsh 

legislation. 

13.158 Carmarthenshire CC, Monmouthshire CC, Pembrokeshire Coast NPA, Merthyr Tydfil 

CBC, Ceredigion CC, Gwynedd Council, the Mid and West Wales Conservation 

Officers Group and Mr Allan Archer also supported this proposal.   

13.159 The response of Pembrokeshire CC was equivocal: 

  There is merit in placing the demolition of a building in a conservation area 

(Conservation Area Consent) under the umbrella of planning permission 

(although maybe not the proposed and confusing moniker “heritage 

development”) as the current system for dealing with Conservation Area 

Consent for demolition is effectively a replication of the system for dealing with 

listed building consent for demolition. This provides a blanket approach for this 

kind of application in a Conservation Area and means that structures of poor 

quality and relatively modern construction are brought into it also. It could 

effectively be dealt with via a planning condition, and consultation with the 

Conservation Officer in most cases. We do not agree with the proposal for it to 
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be brought under the definition of development for which planning permission 

is required. 

13.160 The SPAB and the Chartered Institute of Archaeologists were not opposed, but 

suggested that the changes that had been made in England should be given a chance 

to bed down in practice. 

13.161 Many of the 60 or so consultees objecting to our suggested reform in Consultation 

Question 13-1 (which related to both LBC and CAC) did so predominantly by 

reference to listed buildings; few mentioned conservation areas one way or the other.  

However, it seems likely that most of those consultees would have been equally, or 

at least to some extent, opposed to the merger of CAC.  Overall, 31 respondents to 

question 13-1 explicitly mentioned conservation area consent.  Of those, 16 agreed 

with merging CAC and planning permission, 10 disagreed, and five were equivocal. 

13.162 The South Wales Conservation Group and Bridgend CBC, whilst appreciating the 

position in England, expressed concern that keeping the approvals separate retains 

the focus on the two separate issues of demolition and development; otherwise there 

is unlikely to be special regard for the character and significance of the conservation 

area.  Cardiff Council took a similar line.   

13.163 And the AMS suggested that the fact that the change that had occurred in England 

had not occurred in Wales in the Historic Environment (Wales) Act 2016 presumably 

reflected fears about perceived loss of control and the downgrading of conservation 

areas. 

Conclusion 

13.164 Demolition in a conservation area may sometimes take place as a standalone 

operation.  But it is more likely to be followed by the erection of a new building, in 

which case the two operations will be considered together, with the planning authority 

granting CAC for the demolition only where it is also content to grant planning 

permission for a suitable replacement.   

13.165 Under our suggested reform, planning permission would be required for the 

demolition, and for the replacement (if any).  The two operations could form the 

subject of a single, composite application; or two separate applications could be 

submitted.  Which approach will be most appropriate would depend on all the 

circumstances. 

13.166 We do not repeat here all the arguments raised above in the context of LBC, but they 

apply equally to the consideration of doing away with CAC. 

13.167 Indeed, the arguments for removing an entire consent regime seem stronger in the 

cases of CAC, given that the number of applications for CAC would seem to be only 

a tenth of the number of LBC applications – between 100 and 150 throughout Wales 
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in a typical year.55 And the existing statutory mechanism regulating CAC is 

particularly unsatisfactory.56 

13.168 Further, the demolition of a building is already development requiring planning 

permission, so no change to primary legislation is required to bring within planning 

control all demolition in a conservation area.  And we accept that there would be no 

need to introduce a new concept of “heritage development”, as proposed in the 

Consultation Paper.   

13.169 It would be possible to ensure that permission cannot be given by a development 

order for the demolition of an unlisted building in a conservation area – as we 

recommend in relation to the demolition of listed buildings.57  However, there is 

already a power for Ministers to prescribe (in a direction) certain categories of 

demolition for which CAC does not need to be obtained.58  That result could most 

easily be replicated under the new system by granting permission for those 

categories of works in the general development order. 

13.170 As with LBC, we accept that the special features of the existing consent regime must 

be retained.  But, here too, we do not think that this raises any insuperable problems; 

we have touched on the changes that would be necessary in the following sections 

of this Chapter. 

13.171 We therefore consider that CAC and planning permission should be unified.   

13.172 Recommendations 13-2, 13,3 and 13-5 relate solely to LBC; we have adjusted the 

wording of Recommendation 13-1B accordingly. 

Recommendation 13-1B. 

We recommend that the control of demolition in conservation areas should be 

simplified by:  

(1) removing the requirement for conservation area consent to be obtained for 

the demolition of an unlisted building in a conservation area;  

(2) ensuring that the carrying out without planning permission of works for the 

demolition of an unlisted building in a conservation area, remains a criminal 

offence; and 

(3) implementing the additional measures outlined in Recommendations 13-6 to 

13-8, to ensure that the existing level of protection for unlisted buildings in 

a conservation area is maintained. 

 

                                                

55  See Table 13.1. 

56  See paras 13.148 to 13.154. 

57  See para 13.125, Recommendation 13-2. 

58  See para 13.150. 
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THE NEED FOR PERMISSION 

Works permitted by development order 

We provisionally proposed that the power to make general and local development 

orders be extended to enable planning permission for heritage development to be 

granted by such an order (Consultation Question 13-2). 

13.173 We noted in the Consultation Paper that one of the consequences of merging LBC 

and CAC is that the existing power (in the TCPA 1990) to grant planning permission 

for development in certain categories, by the use of general and local development 

orders, would automatically apply to works that currently require only LBC or CAC. 

13.174 We have suggested above that this should not apply to works for the demolition of a 

listed building, to ensure that such works should always be authorised only in 

response to a specific application.59   

13.175 We also noted in the Paper that provisions equivalent to general and local 

development orders were introduced into the Listed Buildings Act in relation to 

England in 2013, but that no corresponding provisions were introduced in Wales by 

the Historic Environment (Wales) Act 2016.  We suggested that a similar result could 

be achieved in Wales by extending the power to make general and local development 

orders to authorise works to listed buildings.  

13.176 Of 39 consultees who responded to this suggestion, 15 were in agreement; 24 

disagreed. 

13.177 Those in agreement included the CLA and the Historic Houses Association, each of 

whom suggested that such a provision should be introduced (as in England) whether 

or not the unification proposal goes ahead.   

13.178 The Canal & River Trust indicated that it would be helpful to have such a power, which 

could be used in relation to works to historic buildings in particular categories, such 

as the 223 locks and other listed structures that it owns across Wales.  The Trust 

pointed out that it was pursuing a LBC order authorising such works across its estate 

in England.  

13.179 Of those who disagreed, around half did so on the basis of opposition to the principle 

of unifying consents.  The remainder disagreed on the basis of the need for more 

focussed control over works to historic buildings.  Blaenau Gwent CBC, for example, 

noted:  

  It is difficult to envisage a scenario where an LDO would be a suitable approach 

given that listed buildings are often unique or require an individual approach 

rather than a generalised one. 

13.180 Nigel Hewitson, who agreed with the principle of unifying consents, commented: 

  I think granting planning permission for heritage development by development 

order is potentially problematic.  If one takes minor residential extensions as an 

                                                

59  See para 13.125. 
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example, the current GPDO focuses on the size of the extension and its 

proximity to neighbouring properties.  In the case of heritage development, 

there would need, on a case by case basis, to be consideration of the effect of 

an extension on the special architectural or historic interest the historic asset 

possesses which might be difficult to provide for in a development order. I 

would err on the side of caution and say heritage development should not be 

permitted by a development order. Indeed, I would go further and say that the 

opportunity should be taken to amend the existing GDPO to exclude works to 

or development affecting the setting of historic assets from ALL permitted 

development rights. As things stand there is a good deal of inconsistency as to 

which permitted development rights apply to historic assets and which do not.  

13.181 The IHBC, the Council for British Archaeology, and the Wales Heritage Group also 

raise general concerns as to the relationship of permitted development rights with 

listed buildings.  The latter points out that the use of Article 4 directions, by which 

such rights can be withdrawn in particular cases, is often difficult in practice. 

13.182 In the case of unlisted buildings, the ability to carry out minor works without 

permission is helpful to property owners, particularly householders, and this 

advantage outweighs the drawback that it may occasionally lead to the carrying out 

of unsuitable development.  However, that does not apply in the case of works to 

listed buildings or in their curtilage, where it will often be helpful to retain the power 

to exercise detailed design control over almost all works.   

13.183 On reflection, therefore, we see merit in the suggestion that general and local 

development orders should not be able to permit development consisting of works for 

the demolition, alteration or extension of a listed building or works in its curtilage 

(including the construction or alteration of a boundary wall).  

Recommendation 13-2. 

We recommend that the power to make general and local development orders 

should be limited so that they may not grant permission for development consisting 

of  

(1) the demolition, alteration, or extension of a listed building; 

(2) the carrying out of any operational development in the curtilage of a listed 

building; or 

(3) the construction, rebuilding or alteration a gate, fence or wall bounding the 

curtilage of a listed building. 

 

Heritage partnership agreements 

We provisionally proposed that heritage partnership agreements should be capable of 

granting planning permission by order for heritage development in such categories as 

may be prescribed (Consultation Question 13-3). 
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13.184 We noted in the Consultation Paper that, once the relevant provisions of the Historic 

Environment (Wales) Act 2016 are in force, it will be possible for LBC to be granted 

by a heritage partnership agreement.60  If LBC is merged with planning permission, it 

would be necessary to provide that such an agreement can in principle grant planning 

permission (rather than LBC).  It might be appropriate to limit the works for which 

permission can be granted in this way, by specifying that planning permission can 

only be granted for such categories of works as may be prescribed.  

13.185 We received 37 responses to this suggestion.  Of those, 20 agreed, although six did 

so whilst making plain their opposition to the principle of unifying consents.  One 

suggested that it could be delayed to see how heritage partnership agreements work 

out in practice – both in England and in Wales.  A further 17 disagreed, largely on the 

basis of their opposition to the principle of unifying consents. 

13.186 We consider this a modest reform, consequential on Recommendation 13-1.  All that 

would be required would be an amendment to section 26L(6) of the Listed Buildings 

Act 1990 (inserted by the Historic Environment (Wales) Act 2016) to replace the 

words “listed building consent” in subsection (6)(a) and (7) with “planning permission” 

and “consent” in subsection (6)(b) with “permission”.  The law would then be precisely 

as at present.  It also deals with the point made by the Canal & River Trust in response 

to Consultation Question 13-2,61 in that a heritage partnership agreement could relate 

to a range of listed properties in a particular category.   

Recommendation 13-3. 

We recommend that heritage partnership agreements should be capable of granting 

planning permission for development in such categories as may be prescribed. 

 

Uncertainty as to the need for permission   

We provisionally proposed that the provisions (currently in sections 191 and 192 of 

the TCPA 1990) relating to certificates of lawfulness should be extended to include 

works that currently require only listed building consent or conservation area consent 

(Consultation Question 13-4). 

13.187 In the Consultation Paper, we noted that the need to discover whether LBC or CAC 

is required for works is even more pressing than in the case of “ordinary” planning 

permission, since the carrying out of works without such consent, where it is required, 

is not just a breach of planning control but a criminal offence.  Further, it can be 

particularly difficult to be certain as to whether consent is required, due to the potential 

uncertainty as to  

                                                

60  A heritage partnership agreement is an agreement between the owner of a listed building and a planning 

authority, to ensure its long-term management; the agreement may grant LBC for certain works, or specify 

that certain works do not require the grant of LBC.  The relevant legislation (Listed Buildings Act 1990, ss 

26L, 26M) is to be introduced by in Historic Environment (Wales) Act 2016, s 28 from a date to be 

announced. 

61  See para 13.178 above. 
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1) what is included in a listing, by virtue of section 1(5) of the Listed Buildings Act 

1990, and  

2) whether particular works to a listed building would affect its special character.   

13.188 Provisions enabling a person to obtain a certificate of lawfulness of proposed works 

to a listed building were introduced in England in 2013.62  Corresponding provisions 

have not been introduced in Wales.  In any event, the model used in England is not 

satisfactory, in that it only relates to the question of whether proposed works would 

affect the special character of a listed building – the second of the two questions 

posed above.  They do not enable the resolution of the first, which may be at least as 

tricky.  The Court of Appeal has thus recently confirmed that the new procedure is 

significantly more limited than applies in connection with the obtaining of a certificate 

of lawfulness of proposed use or development (CLOPUD) or existing use of 

development (CLEUD).63  

13.189 We noted that, if LBC and CAC were to be subsumed into planning permission, as 

proposed earlier in the Chapter, the provisions as to CLOPUDs and CLEUDs 

(explained in Chapter 764) would automatically extend to works that currently only 

require LBC or CAC.  We considered that that would be a welcome step forward, 

removing uncertainty without the need for an application to the court for a declaration. 

13.190 Some 35 consultees responded to this question, of whom 21 were in agreement, and 

5 provided equivocal responses.   

13.191 Those who supported the unification of consents generally were, not surprisingly, in 

favour of this proposal.  But some of those who were in principle opposed to the 

unification of consents nevertheless supported this.  Torfaen CBC, for example, noted 

that “this would be helpful, as it is not always clear what does and does not need 

LBC.  Such applications should be subject to a fee”.  Caerphilly CBC, Neath Port 

Talbot CBC, Rhondda Cynon Taf CBC, POSW South East Wales, the CLA, and the 

Historic Houses Association, all supported the proposal; and the Theatres Trust, the 

SPAB, and the Chartered Institute for Archaeologists, whilst opposed to the principle 

of unification, accepted that this would be a welcome result. 

13.192 A few respondents objected to this proposal simply on the basis of opposition to the 

principle of unification.  Others expressed concern as to whether it was right to have 

a certificate procedure as an alternative to an application for LBC.  And a number 

suggested that it might be appropriate to have a certificate procedure in relation to 

proposed works, but not where works have been carried out – that is, they supported 

an equivalent to the CLOPUD procedure, but not to the CLEUD procedure. 

13.193 Our intention in putting forward this proposal was not to deal with the question of 

whether particular works to a listed building (or to an unlisted building in a 

conservation area) would be desirable or otherwise.  We entirely accept that this is 

                                                

62  As sections 26H to 26K of the Listed Buildings Act (introduced by section 61 of the Enterprise and 

Regulatory Reform Act 2013). 

63  France v Kensington and Chelsea RBC [2017] EWCA Civ 429, 1 WLR 3206. 

64  See paras 7.64 to 7.72; and Consultation Paper, para 7.83 to 7.91. 
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be a matter that can only be resolved by an application for LBC – either prospectively 

or, occasionally, after the works have been carried out.65   

13.194 However, the question still sometimes arises as to whether LBC or CAC is required.  

That is a wholly separate question from whether, if consent is (or was) required, it 

should be granted.  So, for example, where the owner of a listed house wishes to 

remove some panelling from one of the secondary rooms in the house, that may or 

may not require LBC, depending on a number of factors (including the history of the 

building, and an analysis of its special character).  In the absence of a certificate 

procedure, the owner can ask the planning authority for an opinion, but that may not 

be binding in the event of a subsequent dispute.66  And the courts are likely to decline 

to grant a declaration.67   

13.195 Where it appears to the owner that consent is not required, therefore, there may be 

no option but to carry out the works, and hope that there is no prosecution.  That is a 

very unsatisfactory conclusion, from the point of view of the owner; but it also leaves 

the decision as to what requires consent – and thus the liability to criminal conviction 

–  in the hands of the criminal courts, who are not well equipped to make such a 

decision.   

13.196 If there were to be a certificate procedure, an owner could apply for a certificate; the 

application would be determined by the planning authority (or on appeal by a planning 

inspector) on the basis of professional judgment (including a site inspection in most 

cases).  If a certificate is forthcoming, that is not saying that the works in question are 

desirable, but merely that, as a matter of law, they do not need consent.  That would 

mean that the owner could proceed with no fear of conviction.  But if a certificate is 

sought but is not forthcoming, then that is a clear statement that consent is required; 

and if the works proceed anyway, without consent having been obtained, it would be 

difficult for those responsible to avoid conviction.   

13.197 An application to the planning authority for a certificate might lead to advice being 

given to the effect that consent would be required if the works were to be carried out 

as proposed, but not if carried out in a different way – probably because they would 

then not affect the special character of the building.  That could be a desirable 

outcome. 

13.198 Where works have already been carried out, without consent, the same 

considerations still apply.  If consent was needed, and not obtained, a criminal 

offence has occurred; but if it was not needed, there was no offence.  It would still be 

preferable for the need for consent to be determined by the planning authority or an 

inspector rather than by the criminal courts.   

                                                

65  P(LBCA)A 1990, s 8(1)-(3). 

66  East Sussex CC v Reprotech (Pebsham) Ltd [2002] UKHL 8, [2003] 1 WLR 348; also Postermobile v PLC v 

Brent LBC (1997) The Times, 8 December. 

67  Chambers v Guildford BC [2008] EWHC 826 QB), [2008] JPL 1459. 
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13.199 In either case, the question is thus not whether the works are desirable, but simply 

who makes the decision as to whether they require authorisation – should it be the 

criminal courts, as at present, or the planning authority (or an inspector on appeal)? 

13.200 Clearly it would be necessary for such a certificate, if granted, to make clear precisely 

the works to which it relates – no doubt by reference to drawings and specifications.  

It would then be conclusive in any proceedings – as with a CLEUD and a CLOPUD.68  

Authorities would be able to decline to determine an application for a certificate if they 

consider that insufficient information has been supplied.  And no doubt a fee would 

be chargeable, as with applications for CLOPUDs and CLEUDs. 

13.201 If LBC and CAC are merged with planning permission, as recommended above, this 

change would occur automatically.  But even if the consents are not unified, we still 

consider that it would be desirable to introduce a certificate procedure.   

Recommendation 13-4. 

Regardless of whether planning permission is unified with listed building consent 

and conservation area consent, we recommend that the provisions (currently in 

sections 191 and 192 of the TCPA 1990) relating to certificates of lawfulness should 

be extended to include works that currently require only such consent. 

 

APPLICATIONS, APPEALS AND OTHER SUPPLEMENTARY PROCEDURE  

Applications  

13.202 In the Consultation Paper, we noted that our proposals regarding planning 

applications in earlier chapters would generally apply to applications for planning 

permission for works affecting listed buildings and conservation areas as to any 

others, whether or not planning permission is merged with any other consents.   

13.203 However, we drew attention to a few detailed points that would arise if the consents 

were to be merged.  These concerned: 

1) the submission of applications;69 

2) the notification of applications to the national amenity societies;70 

3) categories of applications to be referred to or decided by Cadw;71 

4) the payment of application fees;72 and 

                                                

68  TCPA 1990, ss 191(6), 192(4). 

69  Consultation Paper, paras 13.149 to 13.151; paras 13.76 to 13.79 above. 

70  Consultation Paper, paras 13.152 to 13.154. 

71  Consultation Paper, paras 13.152 to 13.154; see paras 13.79, 13.129 above. 

72  Consultation Paper, paras 13.155 to 13.158; see paras 13.85 to 13.88, 13.130 to 13.132. 
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5) the imposition of conditions.73 

13.204 In each case, we indicated that the existing position could simply be rolled forward, 

as a feature of the law and procedure related to planning permission, attached to the 

planning permission rather than LBC.  We therefore made no specific proposals in 

the Consultation Paper, and make no recommendations now.   

13.205 A number of consultees mentioned one or more of these specific points, in the context 

of the unification of consents generally. We have therefore dealt with these points 

earlier in this Chapter, in that context. We also touched upon them in our brief 

summary of the consent procedures.74   

Appeals  

We provisionally proposed that the Bill include provisions to the effect that, (1) where 

a planning appeal relates to works to a listed building, it may contain as a ground of 

appeal that the building in question is not of special architectural or historic interest, 

and ought to be removed from the list of such buildings maintained by the Welsh 

Ministers; and the Ministers, in determining such an appeal, may exercise their 

powers to remove the building from the list; and (2) where an appeal relates to a 

building that is subject to a building preservation notice, it may contain a claim that 

the building should not be included in the list; and in determining such an appeal, 

they may exercise their powers not to include it in the list (Consultation Question 13-

5). 

13.206 We made it clear in the Consultation Paper that our intention was that the unification 

of consents should not change the substance of the law more than strictly necessary.  

We therefore recognised that we would need to introduce into the provisions relating 

to planning appeals special provisions equivalent to those now applying in the case 

of LBC appeals.75   

13.207 We received 38 responses to this proposal; 16 agreed.  Four consultees disagreed 

on the basis of their objection in principle to the unification of consents.  A further 11 

disagreed, largely on the basis that an appeal was not the appropriate point in the 

procedure at which to challenge the listing of a building. 

13.208 The Planning Inspectorate (“PINS”) observed:  

  the Bill should include provisions which allow appeals to be made on the 

same basis as the current position. That is, equivalent powers should be 

retained. 

13.209 We note the concern that an appeal is not the appropriate forum for a claim that a 

building should not be listed, and an appeal decision is not the appropriate place for 

a decision as to whether the listing should be cancelled.  However, such provisions 

already exist in relation to LBC appeals.  Our intention was thus not to change the 

                                                

73  Consultation Paper, para 8.131, 8.132, 13.159 to 13.161. 

74  See paras 13.135 to 13.146 above. 

75  P(LBCA)A 1990, ss 21(3), (4), 22(1)(b). 
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law, but merely to ensure continuity by transferring those provisions across to the 

planning permission regime. 

13.210 In any event, it seems to us reasonable that an appeal relating to a listed building – 

whether against the refusal of planning permission or the refusal of listed building 

consent – could in some cases be based on a claim that the building is of little interest, 

and should not be listed.  That claim may be wholly unmerited, in which case it will 

fail, but nothing is lost by including it.   

13.211 Equally, once an inspector has heard a great deal of evidence as to the merit of a 

building – as is likely in the context of an appeal – that is an ideal time to consider 

whether it should continue to be listed. 

13.212 Equivalent provisions should be retained to deal with appeals relating to buildings 

subject to building preservation notices.  At present, there is a provision enabling an 

appeal relating to such a building to include as a ground of appeal a claim that it 

should not be listed.  But there is no explicit power for the Welsh Ministers to decline 

to list such a building as part of their decision – only a general power for them to notify 

the planning authority that they do not intend to list the building.76 

13.213 But there is no equivalent provision relating to CAC appeals, presumably because it 

is not realistic for an appellant to request that a building is removed from a 

conservation area. 

Recommendation 13-5. 

We recommend that the Bill should include provisions to the effect that: 

(1) any appeal relating to works to a listed building may contain as a ground of 

appeal that the building in question is not of special architectural or historic 

interest, and ought to be removed from the list of such buildings maintained 

by the Welsh Ministers;  

(2) where a building is subject to a building preservation notice (provisional 

listing), the notice of appeal may contain a claim that the building should 

not be included in the list;  

(3) the Welsh Ministers, in determining an appeal relating to a listed building, 

may exercise their powers to remove the building from the list; and 

(4) in determining an appeal relating to a building subject to a building 

preservation order, they may state that they do not intend to include it in the 

list. 

 

                                                

76  P(LBCA)A 1990, s 3(4)(b). 
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Other supplementary provisions  

13.214 In the Consultation Paper, we considered briefly various miscellaneous and 

supplementary provisions relating to listed building consent, to ensure the merger 

with planning permission would have no unintended consequences.77  We have 

carried out a similar exercise earlier in this Chapter.78 

13.215 As noted earlier, the provisions in the Listed Buildings Act 1990 relating to the 

modification and revocation of listed building consent are almost identical to those in 

the TCPA 1990 relating to the modification etc of planning permission.79  It follows 

that, if the three consents are unified, no new provision will be needed to ensure that 

the law continues to operate as at present.  The same is true of the service of listed 

building purchase notices.80 

13.216 No consultees suggested that this analysis was inaccurate. 

 

UNAUTHORISED WORKS AFFECTING LISTED BUILDINGS AND CONSERVATION 

AREAS  

The existing law 

13.217 The carrying out of development without planning permission is a breach of planning 

control, but not a criminal offence.  If such development has been carried out, the 

planning authority may if it considers it expedient issue an enforcement notice; and 

non-compliance with such a notice is an offence.  By contrast, the carrying out of 

works that require LBC or CAC without such consent having been obtained is from 

the outset a criminal offence, under the Listed Buildings Act 1990.81  It is a defence 

to a charge of such an offence that the works were urgently necessary for health or 

safety, and limited to the minimum necessary.82   

13.218 As we noted in the Consultation Paper, the logic behind that distinction may have 

reflected a policy decision by Parliament to emphasise the importance of the heritage.  

Alternatively, it may reflect the obvious fact that the unauthorised erection of a 

building can be regularised simply by requiring its removal, whereas the unauthorised 

removal of a historic building cannot be regularised by requiring it to be reinstated.  

                                                

77  Consultation Paper, paras 13.166, 13.177. 

78  See paras 13.135 to 13.147 above. 

79  See para 13.141. 

80  See para 13.143. 

81  P(LBCA)A 1990, s 9. 

82  “It shall be a defence to prove the following matters: (a) that works to the building were urgently necessary in 

the interests of safety or health or for the preservation of the building; (b) that it was not practicable to 

secure safety or health or, as the case may be, the preservation of the building by works of repair or works 

for affording temporary support or shelter; (c)  that the works carried out were limited to the minimum 

measures immediately necessary; and (d) that notice in writing justifying in detail the carrying out of the 

works was given to the local planning authority as soon as reasonably practicable.” (Listed Buildings Act 

1990, s 9(3). 
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And if the latter is not subject to a criminal penalty, there is nothing to deter future 

transgressors. 

13.219 Since the coming into effect of the changes made by the Enterprise and Regulatory 

Reform Act 2013, the demolition of a building in a conservation area in England 

remains a criminal offence (subject to a similar defence) – but under section 196D of 

the TCPA 1990 rather than the Listed Buildings Act.83   

13.220 Where unauthorised works are carried out to a listed building that are reversible, that 

may lead to the issue of a listed building enforcement notice (either as an alternative 

to prosecution or as a supplement to it).  Where such works also required planning 

permission, as with the construction of an extension to a listed house, that may result 

in the issue of two notices – a mainstream planning enforcement notice and a listed 

building enforcement notice.  That in turn will require two appeals, which may rely on 

slightly different grounds84, and in due course two decision notices. 

13.221 The carrying out of building works without planning permission is generally immune 

from enforcement action after four years; whereas there is no time limit for the taking 

of enforcement action in relation to the carrying out of building works without LBC or 

CAC.   

13.222 Where unauthorised demolition works are carried out in a conservation area, that 

may lead in theory to the issue of a conservation area enforcement notice.  However, 

that will not often occur, as demolition on a scale sufficient to require CAC85 is likely 

to be incapable of being reversed.   

13.223 Our general proposals relating to unauthorised development, in Chapter 12 of the 

Consultation Paper, would apply to cases relating to listed buildings and conservation 

areas just as to any others.  In Chapter 13, we indicated the changes to the 

enforcement regime that would be necessary to ensure that the unification of 

consents, outlined earlier there and in this Chapter, would not lead to any loss of 

protection.   

Possible change: prosecution 

We provisionally proposed that the Bill include provisions to the effect that the 

carrying out without planning permission of heritage development – defined along the 

lines indicated in Consultation Question 13-1 – should be a criminal offence, and that 

the defence to a charge of such an offence should be the same as currently applies in 

relation to a charge of carrying out works without listed building consent 

(Consultation Question 13-6.) 

13.224 We noted in the Consultation Paper that, if LBC and CAC were to be merged with 

planning permission, as outlined earlier in this Chapter, it would be necessary to 

ensure that unauthorised works to listed buildings and demolition in conservation 

areas should be made a criminal offence, for the reasons noted above.   

                                                

83  TCPA 1990, s 196D, introduced by Enterprise and Regulatory Reform Act 2013, Sch 17, para 6.  

84  See paras 13.234 to 13.238 below. 

85  See Consultation Paper, para 13.30. 
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13.225 We therefore proposed that a new provision should be inserted at the appropriate 

point in the Bill (presumably in the Part dealing with enforcement) to the effect that 

the carrying out of such works without planning permission is an offence. That would 

be similar to section 196D of the TCPA 1990 in England (providing that the demolition 

of an unlisted building in a conservation area without planning permission is an 

offence), but extended to include works to a listed building.  The penalties for such 

an offence, and the defence to a charge, would be the same as currently apply to an 

offence under section 9 of the Listed Buildings Act 1990.  

13.226 Thirty-nine consultees responded to this proposal, of whom 32 agreed – albeit that 

13 reserved their position as to the principle of unifying consents.  Seven disagreed, 

largely on the basis of opposition to unification. 

13.227 We understand the concern of those opposed to the principle of unification.  However, 

it follows from our Recommendation 13-1 earlier in this Chapter to unify the consents, 

and from our commitment to ensure that such a change should not lead to any loss 

of protection for historic buildings and areas, that the criminal sanctions currently 

available under the Listed Buildings Act should continue to be available under the 

new Bill. 

13.228 It may be noted that such a sanction would also apply to unauthorised works to a 

building that is subject to a building preservation notice, or interim protection.86   

Recommendation 13-6. 

We recommend that the Bill should include provisions to the effect that: 

(1) it is an offence to carry out without planning permission works for 

 the demolition of a listed building; 

 for the alteration or extension of a listed building in any manner likely 

to affect its character as a building of special architectural or historic 

interest; or 

 the demolition of an unlisted building in a conservation area; 

(2) such an offence is punishable: 

 on summary conviction by imprisonment for a term not exceeding six 

months or a fine or both; or 

 on conviction on indictment by imprisonment for a term not exceeding 

two years or a fine or both; and 

(3) the defence to a charge of such an offence is the same as currently applies 

in relation to a charge of carrying out works without listed building consent. 

                                                

86  P(LBCA)A 1990, ss 3(5) and 2B(2). 
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Possible changes: enforcement action 

We provisionally proposed that the Bill include provisions to the effect that heritage 

development be excluded from the categories of development that are subject to time 

limits as to the period within which enforcement action may be taken (Consultation 

Question 13-7). 

13.229 In order to ensure that the unification of consents does not lead to any relaxation of 

protection, it would need to be made clear that there is no time limit for the taking of 

enforcement action in relation to unauthorised development consisting of the carrying 

out of works for the demolition, alteration or extension of a listed building or the 

demolition of an unlisted building in a conservation area.  We proposed that this could 

be achieved by excluding such development from the categories of development that 

are subject to various time limits (currently specified in section 171B of the TCPA 

1990) as to the period within which enforcement action may be taken. 

13.230 Of the 39 consultees who responded to this proposal, 31 agreed, although about a 

third of those made clear their opposition to the principle of unification.  But generally 

respondents accepted that the substance of the existing law, whereby there was no 

time limit for prosecution, should be retained.   

13.231 Nigel Hewitson, who supported the principle of unification, queried the lack of a time 

limit on the basis that it might be in breach of article 6 of the ECHR, which provides 

for a right to a fair trial within a reasonable time.  However, all indictable offences may 

be prosecuted without limit of time; and the limitation under article 6 applies to avoid 

undue delay once a prosecution has started, rather than delay in bringing the 

prosecution in the first place.87 

13.232 The Central Association of Agricultural Valuers and the Historic Houses Association, 

along with Mr Hewitson, also queried whether an absence of time limit might be unfair 

to purchasers of listed buildings who may become liable to remedy the results of 

unauthorised works carried out by previous owners.  The Court of Appeal has 

accepted that this is the position.88  We accept that this may seem unfair, but if the 

works were carried out by a previous owner, the purchase price should have been 

adjusted to reflect the liability of the new owner to repair it in the event of subsequent 

enforcement action; if it was done by a vandal or trespasser, a conscientious property 

owner should carry appropriate insurance.   

13.233 We therefore remain of the view that this proposal is no more than a minor 

consequential change to ensure that the effect of the law does not change as a result 

of the unification of consents.  

                                                

87  Archbold, Criminal Pleading, Evidence and Practice, 2018, para 16-98.  

88  Braun v Secretary of State [2003] 2 PLR 90, CA, at [14], [15]. 
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Recommendation 13-7. 

We recommend that the Bill should include provisions to the effect that the 

categories of development that are subject to time limits as to the period within 

which enforcement action may be taken exclude works for: 

(1) the demolition of a listed building; 

(2) for the alteration or extension of a listed building in any manner likely to 

affect its character as a building of special architectural or historic interest; 

and 

(3) the demolition of an unlisted building in a conservation area. 

 

We provisionally proposed that the Bill include provisions to the effect that: (1) Where 

an enforcement notice is issued in relation to the carrying out of heritage 

development in breach of planning control, the grounds on which an appeal may be 

made against such a notice include grounds equivalent to grounds (a), (d), (i), (j) and 

(k) as set out in Section 39 of the Listed Buildings Act 1990; and (2) the Welsh 

Ministers, in determining an enforcement appeal relating to a listed building, may 

exercise their powers to remove the building from the list; and in determining an 

appeal relating to a building subject to a building preservation order, they may 

exercise their powers not to include it in the list (Consultation Question 13-8). 

13.234 If the consents were to be unified, the grounds on which an appeal may be brought 

against a planning enforcement notice would need to be adjusted to incorporate those 

on which an appeal may currently be made against a listed building enforcement 

notice or a conservation area enforcement notice.  Thus an appeal against a listed 

building enforcement notice may rely on the following grounds (in addition to those 

applying in the case of an appeal against a normal enforcement notice): 

1) that the building is not of special architectural or historic interest; 

2) that the works were urgently necessary for health or safety, and limited to the 

minimum necessary; 

3) that the required works would not restore the building to its previous state; 

4) that the required steps to alleviate the harm are excessive.89 

13.235 Where a conservation area enforcement notice is issued, and is the subject of an 

appeal, ground (a) becomes “that retention of the building is not necessary in the 

interests of preserving the character or appearance of the conservation area in which 

it is situated”; and ground (i) does not apply.90 

                                                

89  P(LBCA)A 1990, s 39(1)(a), (d), (i), (j), (k) (summarised).   

90  SI 2012/793, Sched 3 
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13.236 We accordingly proposed that such grounds of appeal should be available to those 

appealing against planning enforcement notices in appropriate cases.   

13.237 Of the 37 consultees who responded to this question, 28 agreed with our proposal 

(including eight who restated their opposition to the principle of unifying consents). 

Four disagreed, on the basis of opposing unification in principle.  We remain of the 

view that the introduction into the Planning Bill of grounds of appeal equivalent to 

those currently in the Listed Buildings Act merely continues the effect of the existing 

law, and is not a change of substance. 

13.238 Five made no comment as to the grounds of appeal, but disagreed with giving the 

Welsh Ministers an explicit power to remove a building from the list.  We have dealt 

with this argument earlier in this Chapter, in the context of appeals against the refusal 

of planning permission / listed building consent.91  Here too, we remain of the view 

that this merely continues the effect of the existing law, and is not a change of 

substance.  

Recommendation 13-8. 

We recommend that the Bill should include provisions to the effect that: 

(1) where an enforcement notice is issued in relation to the carrying out of 

works for  

 the demolition of a listed building; or 

 for the alteration or extension of a listed building in any manner likely 

to affect its character as a building of special architectural or historic 

interest;  

the grounds on which an appeal may be made against such a notice include 

grounds equivalent to grounds (a), (d), (i), (j) and (k) as set out in Section 39 

of the Listed Buildings Act 1990;  

(2) where an enforcement notice is issued in relation to the carrying out of 

works for the demolition of an unlisted building in a conservation area, the 

grounds on which an appeal may be made against such a notice include 

grounds equivalent to grounds (a), (d), (j) and (k) as set out in Section 39 of 

that Act, as amended by SI 2012/793;  

(3) the Welsh Ministers, in determining an enforcement appeal relating to a 

listed building, may exercise their powers to remove the building from the 

list. 

(4) in determining an enforcement appeal relating to a building subject to a 

building preservation order, they may state that they do not intend to 

include it in the list. 

                                                

91  See paras 13.210 to 13.212. 
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WORKS TO SCHEDULED MONUMENTS  

We provisionally proposed that planning permission should not be unified with 

scheduled monument consent (Consultation Question 13-9). 

13.239 In the Consultation Paper, we noted that scheduled monuments are much less 

commonly encountered in practice than listed buildings and conservation areas.  

They are almost always uninhabited; and they are equivalent in importance to listed 

buildings of Grades I and II*.92   

13.240 Under the Ancient Monuments and Archaeological Areas Act 1979, “scheduled 

monument consent” is required for the carrying out of almost any works to a 

scheduled monument, in addition to any planning permission that may be needed.  

Failure to obtain consent is an offence.  By virtue of the nature of a scheduled 

monument, and its importance, it is rare for an application for scheduled monument 

consent to be made for anything other than minor restoration works or visitor facilities.  

Applications the Welsh Ministers for consent are thus relatively infrequent, and only 

rarely overlap with applications to the planning authority for planning permission.93 

13.241 Planning permission, LBC and CAC are normally obtained from the planning authority 

(or the Welsh Ministers on appeal).  But scheduled monument consent is obtained 

directly from the Welsh Ministers.94   

13.242 We observed that it would be possible to take one step further the process of unifying 

consents, outlined above, by including within the definition of “development” all works 

to a scheduled monument.  – which would obviate the need for scheduled monument 

consent to be obtained.  That was the approach taken by the Planning Act 2008.95  

However, we suggested that, if every application for consent were to be made to and 

determined by a planning authority, authorities would need to be appropriately 

resourced, or to have arrangements in place to receive assistance from Cadw or the 

regional archaeological trusts. 

13.243 We therefore considered that to include within the definition of development all works 

that currently require scheduled monument consent under the 1979 Act would be a 

step too far, as it would have the result of transferring decisions relating to works to 

scheduled monuments, which are rare and require specialist expertise, from Cadw to 

planning authorities.   

13.244 44 consultees responded to this question.  Almost all agreed with our approach – for 

the reasons given in the previous paragraph.  

13.245 On the other hand, three disagreed.  The Mineral Products Association considered 

that the unification process could extend to include scheduled monuments.  The 

                                                

92  WO Circular 60/96, Annex 1, para 4.  See now Annex A to TAN 24. 

93  There were 57 applications for scheduled monument consent in Wales in the year 2013-14 – compared to 
525 applications for LBC received by Cadw, and 907 consultations on applications for planning permission 
(Cadw Annual Report, 2013-14, p 13).  

94  Or granted by a heritage partnership agreement (see the Ancient Monuments Act 1979, s 9ZA, to be 
inserted by HE(W)A 2016). 

95  Planning Act 2008 , 33(1); see Consultation Paper, para 13.93. 



 

293 

Planning Inspectorate also saw no reason why scheduled monument consent could 

not be merged with planning permission, but only provided that specialist expertise 

was available to planning authorities from Cadw or regional archaeological trusts.  

And one of those trusts (the Glamorgan Gwent AT), noted that the scheduled 

monument consent consultation process is slow compared with the planning process.   

13.246 The Society for the Protection of Ancient Buildings raised the question of how 

applications for scheduled monument consent should be treated, and whether they 

should be publicised or notified to the national amenity societies.  We would go 

further, observing that there is no requirement for an application to be publicised – 

ether to neighbours, or on site, in the press or on the web.   

13.247 We understand that Cadw does in practice consult local authorities and regional 

archaeological trusts; but we can see the advantage of a statutory requirement as to 

consultation.  However, if scheduled monument consent is not to be unified with 

planning permission, any changes to procedures (for example, by empowering the 

Welsh Ministers to make regulations as to the handling of applications) would have 

to be included within the Historic Environment Bill, which is outside our remit. 

13.248 The Central Association of Agricultural Valuers suggested that planning authorities 

should be required to notify applicants for planning permission of any possible 

requirement for scheduled monument consent.  We can see the force of this 

suggestion, but consider that it would be best incorporated as a recommendation in 

guidance, rather than made a statutory obligation.   

13.249 We consider that, if the process of scheduling were to be greatly expanded, so that 

many more monuments were to be affected, leading to a greater overlap with 

planning permission, there might be a case for unification of consents.  The same 

might apply if planning authorities were to be given access to appropriate specialist 

expertise.  Neither of those seems likely for the foreseeable future; and we therefore 

remain of the view that it is best to leave the position as it is. 

Recommendation 13-9. 

We recommend that scheduled monument consent should not be replaced by 

planning permission. 

 

THE HISTORIC ENVIRONMENT: OTHER POINTS 

13.250 As noted above and in the Consultation Paper, our brief did not extend to the reform 

of historic environment legislation generally.  However, we did note two detailed 

points that have consequences for mainstream planning control. 
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Definition of “listed building”  

We provisionally proposed that the definition of “listed building” should be clarified 

by making plain that it includes pre-1948 objects and structures if they were within the 

curtilage of the building in the list as it was (1) in the case of a building listed prior to 

1 January 1969, at that date; or (2) in any other case, at the date on which it was first 

included in the list (Consultation Question 13-10). 

13.251 In the Consultation Paper, we noted that the definition of “listed building” (in section 

1(5) of the Listed Buildings Act 1990) includes a reference to pre-1948 objects and 

structures in the curtilage of the building in the list, and suggested that it would be 

helpful if the law could be simplified by making plain the date at which the extent of 

the curtilage should be considered. 

13.252 Case law makes it clear that the relevant date is generally the date on which the 

building was first included in the list.96  We consider that it would be helpful for that to 

be made plain on the face of the statute, to distinguish the position from that which 

arises in relation to provisions such as those governing permitted development rights, 

where what is to be considered is the extent of the curtilage as at the date of the 

development in question.97 

13.253 Secondly, the provision that is now section 1(5) was introduced in the TCPA 1968, 

and came into effect on 1 January 1969.  It would appear that, in the case of buildings 

listed earlier, the curtilage to be considered was as at that date, although the point 

has never been definitively decided by the courts.  But that too could be clarified, for 

the avoidance of unnecessary litigation.  

13.254 We therefore suggested that the definition of “listed building” could be amended 

accordingly.   

13.255 Of the 34 consultees who responded to this question, the overwhelming majority 

agreed. Pembrokeshire Coast NPA, for example, agreed, commenting that “this may 

be done in isolation of the proposal to merge consents, however – the subject has 

been frequently aired among professionals over the years.” 

13.256 Two disagreed.  The IHBC pointed out that the proposal might seem to imply that the 

curtilage rule does not apply at all in the case of buildings listed before 1969.  That 

was not our intention.  And the Historic Houses Association indicated that curtilage 

structures should be listed in their own right.  We agree that, if resources were 

available, that would be desirable, but it is wholly impracticable for the foreseeable 

future; in the meanwhile, therefore, the curtilage rule should remain in place. 

13.257 Also relevant to the definition of a listed building is our discussion of the definition of 

“curtilage” generally; we consider this later in this Report.98 

                                                

96  Watts v Secretary of State [1991] 1 PLR 61 at p 72F; R v Camden LBC, ex p Bellamy [1992] JPL 255; 

Morris v Wrexham CBC and the National Assembly [2002] 2 P&CR 7. 

97  See, for example, Collins v Secretary of State [1989] EGCS 15; James v Secretary of State [1991] 1 PLR 

58; McAlpine v Secretary of State [1995] 1 PLR 16; Lowe v The First Secretary of State [2003] 1 PLR 81. 

98  See paras 18.91 to 18.99. 
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Recommendation 13-10. 

We recommend that the definition of “listed building” should be clarified by making 

plain that it includes pre-1948 objects and structures if they were within the 

curtilage of the building in the list as it was  

(1) in the case of a building listed prior to 1 January 1969, at that date; or 

(2) in any other case, at the date on which it was first included in the list. 

 

Areas of archaeological importance 

13.258 Where the site of proposed development is within an area of archaeological 

importance, designated as such under the Ancient Monuments and Archaeological 

Areas Act 1979, the planning application needs to be specially notified, to enable the 

“investigating authority” (in practice, a local archaeological unit) to consider whether 

it wishes to carry out archaeological investigations.   

13.259 In the Scoping Paper and the Consultation Paper, we noted that five areas of 

archaeological importance were designated in 1984 in England, and that no areas 

had ever been designated in Wales.99  We also noted that the UK Government had 

proposed over 20 years ago that Part 2 of the Act would be repealed at the first 

appropriate legislative opportunity.100  

13.260 We therefore suggested that this would be a good opportunity to amend the 1979 Act 

so that Part 2 no longer applies in Wales.   

13.261 Of the 40 consultees who responded to this question, 35 were in agreement – largely 

on the basis that archaeological areas had never been used in Wales, and were 

unlikely to be in the future.  However, several wondered whether this was the right 

time, some suggesting that such areas might be designated at some point in the 

future.   

13.262 Of the three archaeological trusts responding, two were in favour of the proposed 

abolition, and one against – the latter on the basis that the lack of areas in Wales 

might be due to administrative reluctance rather than because the legislation was 

inherently flawed.   

13.263 We acknowledge that of course any legislation of this kind might be used one day; 

but we still consider its use most unlikely.  We are not aware of any intention by the 

Welsh Government to designate an area of archaeological importance; and we note 

that none of the planning authorities has suggested that it has ever considered doing 

so, or is contemplating doing so in the future.   

13.264 We therefore continue to recommend that this procedure is abolished in Wales.   

                                                

99  Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.79. 

100  House of Commons Environment Committee, Session 1986-1987 (ref 146) vol 2, p 19.  
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Recommendation 13-11. 

We recommend that the Ancient Monuments and Archaeological Areas Act 1979 

should be amended so that Part 2 (areas of archaeological interest) does not apply 

in Wales.  
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