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Chapter 8: Applications to the planning authority 

INTRODUCTION 

8.1 Development proposals can be authorised in a number of ways: 

1) by permission granted by a development order, with no need for any details to 

be approved (usually for minor proposals such as small extensions to 

dwellings);1 

2) by permission granted in principle by a development order, subject to the 

approval of the relevant planning authorities (such as in relation to agricultural 

buildings or pipelines);2 

3) by permission granted in response to a specific application, with no need for 

the approval of details (either because there are no details to be approved, or 

because sufficient details have been supplied with the application such that 

the planning authority is satisfied that they are acceptable);  

4) by full permission, granted subject to a condition that details are to be 

approved subsequently (because the details submitted were unsatisfactory or 

because certain details were omitted); 

5) by outline permission, granted subject to certain reserved matters and other 

details being approved subsequently (usually used for larger developments). 

8.2 In England, a further type of permission, known as a “permission in principle”, was 

introduced by the Housing and Planning Act 2016; there is no equivalent in Wales.  

8.3 In our Consultation Paper, we noted that the statutory scheme underpinning the 

different types of authorisation is neither coherent nor consistent.3  The TCPA 1990 

is drafted by reference to the various types of permission, consent, approval or 

authorisation that may be granted, but makes no reference to the types of application 

that can be made,4 which renders the system unnecessarily complex. 

8.4 In Chapter 7, we considered the approval of development in principle by a 

development order.  In this Chapter, we consider the process of applying for approval 

by means of an application to the planning authority, including the process of seeking 

planning permission; the application procedure; the determination of planning 

applications, including the imposition of conditions; the approval of details required 

by conditions; and the variation of planning permissions. 

                                                

1  TCP (General Permitted Development) Order 1995, Sched 2, Part 1, Class A (SI 1995/418). 

2  TCP (General Permitted Development) Order 1995, Sched 2, Parts 6 (agriculture) and 24 
(telecommunications) (SI 1995/418). 

3  See Consultation Paper, para 8.3. 

4  Consultation Paper, para 8.3. 
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APPLYING FOR PLANNING PERMISSION  

We provisionally proposed that the law as to planning applications be simplified, by 

(1) abolishing outline planning permission; (2) requiring every application for 

planning permission for development – whether proposed, underway, or completed – 

to be accompanied by sufficient plans, drawings and information to describe the 

development; (3) enabling the items to accompany applications to be prescribed in 

regulations; (4) providing applicants with the ability to invite the planning authority to 

grant permission subject to conditions reserving for subsequent approval one or 

more matters not sufficiently particularised in the application; (5) providing 

authorities (whether or not invited to do so) with the ability to grant permission 

subject to such conditions; and (6) enabling authorities to notify the applicant that it 

is unable to determine an application without further specified details being supplied  

(Consultation Question 8-1), 

Possible simplification 

8.5 In the Consultation Paper, we noted that there were three types of application for 

planning permission: 

1) an application for “full” permission, under section 62 of the TCPA 1990;  

2) an application for permission to authorise development that has already been 

carried out, under section 73A; 

3) an application for outline permission, under section 92, reserving certain 

matters for subsequent approval. 

8.6 In the first and third situations, permission may be granted subject to conditions 

requiring certain details to be approved prior to the start of development. 

8.7 We observed that there was no obvious distinction in law or policy – or principle – 

between the grant of full permission, followed by the approval of matters required by 

one or more conditions, and the grant of outline permission followed by the approval 

of the reserved matters (and, possibly, other matters required by conditions).  In either 

case, the principle of the proposed development is approved by the initial grant of 

permission, but it may not lawfully proceed until the details have all been approved.5   

8.8 We noted that the days of outline applications simply identifying the site (“red line 

boundary” applications) have long gone; the DMP(W)O 2012 now sets a minimum 

standard as to the information that must be submitted with any application, full or 

outline.   

8.9 We observed too that there seemed to be no obvious reason why five specific matters 

may be reserved in an application for outline planning permission, but not any others.  

And one of these – landscaping –is regularly the subject of conditions in full 

permissions as well.6 

                                                

5  Consultation Paper, para 8.20. 

6  Consultation Paper, paras 8.20 – 8.22. 
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8.10 We accordingly suggested that it might be simpler for there to be a single procedure 

whereby anyone proposing to carry out development that is not permitted by a 

development order – or seeking to authorise development that has already been 

carried out – needs to make an application for planning permission (or, more simply 

a “planning application”).  Every application would need to be accompanied by plans, 

drawings and information necessary to describe the development – including any 

matters specified in regulations.  

8.11 Under this arrangement, an applicant would be able to invite the planning authority 

to grant permission subject to one or more conditions reserving for future approval 

certain matters not particularised in the application, apart from matters specified in 

the regulations.  And the authority would be able to impose such conditions of its own 

volition.   

8.12 Equally, an authority would be able in any case to notify the applicant within a short 

period of receiving an application that it is not able to determine the application 

without the submission of more details of certain matters. The procedure is currently 

available only in relation to applications for outline planning permission.7   

Responses in favour 

8.13 There were 65 responses to this proposal – more than almost any other proposal8 – 

of which roughly half were in agreement and half disagreed.   

8.14 Those who agreed did so on the basis that the merger of detailed and outlined 

permissions in effect recognises existing practice, and would simplify the legislation.  

Douglas Hughes Architects, for example, observed:  

  We were initially surprised by the proposal to abolish outline planning 

permission. However, in reflection, we see this as a positive outcome. In 

recent years, the supporting information that we have had to submit as part of 

an outline planning application has closely resembled that of a full planning 

application. The only difference between the two is that, more often than not, 

outline applications are made with all matters reserved apart from Highways. 

…  we see the abolition of outline planning as a simplification of the planning 

process and one that we would support. 

8.15 The Law Society and Huw Williams (Geldards LLP) expressed a slightly more 

nuanced view:  

  We agree with the analysis of the existing law and the view that the day of 

“red line boundary” applications is long gone. That said, developers may be 

reluctant to see the disappearance of the outline permission as it still 

enshrines in the planning system the notion that a “bankable” permission can 

be secured without designing a scheme in full.   

                                                

7  Consultation Paper, paras 8.23 – 8.25. 

8  The proposed unification of planning permission and listed building consent attracted more responses (see 
Chapter 13). 
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8.16 In addition to saving the developer time and money, there may also be legitimate 

practical reasons why full details are undesirable. For instance, a large scheme taking 

many years and consisting of several phases will almost inevitably change as market 

conditions and tastes change. It is a waste of the scarce resources of planning 

departments assessing full details too soon and in the knowledge that they will 

probably be replaced or varied significantly in due course.  

8.17 As a result of such concerns, they suggested a complex system for approving 

development to be implemented in stages. 

8.18 Many of those supporting the proposal recognised that there is a balance to be struck 

between:  

1) enabling developers to submit limited information initially, and to incur the cost 

of working up the details of a scheme only once the principle has been 

approved; and 

2) enabling planning authorities and other stakeholders to have enough detail at 

the outset to enable them to make an informed decision as to whether the 

development should be approved in principle. 

8.19 Unsurprisingly, some emphasised the desirability of the first, others the second.  A 

number referred to the difficulty of determining what was “sufficient” information to 

enable a proper decision to be made.   

8.20 The Mineral Products Association also observed that the development plan process, 

leading to the allocation of sites, routinely required levels of information tantamount 

to outline applications. 

Responses disagreeing 

8.21 The Planning and Environmental Bar Association (“PEBA”) summed up the concerns 

expressed by many as follows:  

  Outline planning permission is an important investment tool for landowners 

and developers. Its abolition would run the risk of unintended adverse 

consequences on development and investment in Wales. Such risks have not 

been assessed. There is no evidence that the availability of outline planning 

permission under the current law has resulted in adverse effects or 

undermined effective development management in Wales. Whilst, therefore, 

we understand the appeal to simplification, we consider that the current 

arrangements work satisfactorily and the need to avoid unnecessary concern 

to developers and their investors should prevail.   

8.22 Similar points were made, in some cases in strong terms, by a number of planning 

authorities.  Pembrokeshire CC, for example, commented as follows:  

  Whilst outline applications on allocated sites appear to be of little benefit, an 

outline application seeking to establish the principle of development on an 

unallocated site has the benefit of reducing costs for a developer where the 

acceptability of principle is a matter of contention. Whilst outline applications 
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contain more detail than previously, the majority are far from the detail 

associated with full applications.9  

8.23 A number of consultees broadly representing landowners and developers – the Home 

Builders Federation, Redrow Homes, the Country Land and Business Association 

(“CLA”), the Historic Houses Association, the Farmers’ Union of Wales, Central 

Association of Agricultural Valuers, Canal & River Trust, Arup, Boyer Planning, Sirius 

Planning – also objected. Sirius Planning observed:  

  We disagree with the proposal to remove outline planning permission, in 

favour of a single route to full planning; this will result in higher planning fees 

for applicants who are unable to fund a full application, and therefore creates 

a barrier to new sites coming forward. There is a further risk that planning 

authorities will impose onerous information requirements on applicants - on 

the basis that the application is for full planning permission - driving up the 

cost of applying for planning permission. 

Consideration 

8.24 The competing factors identified at paragraph 8.18 above will always be in play.  The 

process of identifying sites in the development plan is, at least in theory, one way to 

reduce uncertainty; but the delay in the production of local plans means that this is 

not a satisfactory solution in practice.  Outline planning permission, and the English 

system of permission in principle, is another.  Another is the increasingly common 

practice of planning authorities granting permissions described as full but subject to 

numerous conditions requiring approval of details.   

8.25 On reflection, we recognise that the right to reserve matters by making an outline 

application is valued by developers. It seems to us likely that, even if the law were to 

be simplified in the manner we have suggested, a similar mechanism would emerge 

again in due course, to meet the clearly expressed desire for landowners and 

developers for certainty as to the principle of development.   

8.26 We therefore do not recommend that outline permission is abolished.  However, at 

present the provisions of the TCPA 1990 relating to outline planning permission (in 

sections 91 and 92) are towards the end of Part Three.  We consider that the law 

would be significantly clearer if the provisions as to outline permission – and 

applications for such permission – were to be brought into the same part of the Act 

as those relating to the making and determination of applications for detailed 

permission (in sections 62 and 70).  It is noteworthy that this is the approach taken in 

the DMP(W)O. 

8.27 We also consider that, if outline permission is to be retained, there seems to be no 

particular reason to limit the categories of matters that may be reserved to the five 

that have been specified for many years.  We therefore suggest that, when the 

DMP(W)O is next updated, consideration should be given to including other 

                                                

9  Similar points were made by Blaenau Gwent, Caerphilly, Cardiff, Ceredigion, Merthyr Tydfil, Neath Port 
Talbot, Newport and Torfaen Councils. 
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categories alongside the traditional five – no doubt following a consultation exercise 

in the usual manner. 

Recommendation 8-1. 

We recommend that:  

(1) the provisions of the TCPA 1990 relating to outline planning permission 

should be retained in the Bill, but made clearer, and brought into the same 

part of the Act as those relating to detailed planning permission, currently 

in sections 62 and 70; and 

(2) when the DMP(W)O is next updated, consideration should be given to 

whether additional categories of matters should be added to the list of 

those that are currently capable of being reserved for subsequent approval. 

 

APPLICATION PROCEDURE 

Material to be submitted with applications  

We provisionally proposed that section 327A of the TCPA 1990 – providing that 

planning authorities must not entertain applications that do not comply with procedural 

requirements – should not be restated in the Planning Code (Consultation Question 8-

2). 

8.28 Section 327A of the TCPA 1990 provides that planning authorities “must not” 

entertain applications that do not comply with prescriptions as to the form or manner 

in which the application must be made or the form or content of any document or 

other matter which accompanies the application.10 

8.29 In our Consultation Paper, we noted the concern that had been expressed by the 

editors of the Encyclopedia of Planning Law, that section 327A could open up a new 

route of challenge by third parties to the validity of planning permissions;11 and we 

shared that concern.  The note in the Encyclopedia was considered in R (O’Brien) v 

West Lancashire BC,12 where the court held that the approach to be taken to 

establishing the validity of a planning permission, even following the enactment of 

section 327A, is the same as had applied previously, following the decision of the 

Court of Appeal in Main v City of Swansea.13   

8.30 That decision laid down a more discretionary test, whereby regard was to be had to 

all the circumstances; and the Court in O’Brien considered that a court retained a 

discretion as to whether to grant a remedy where a planning application had been 

                                                

10  Consultation Paper, paras 8.35 – 8.47. 

11  Consultation Paper, para 8.40. 

12  O’Brien v West Lancashire BC [2012] EWHC 2376 (Admin), at para 42. 

13  (1985) 49 P&CR 26. 
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found to be invalid.  We observed that in the light of the mandatory language of 

section 327A, it was by no means certain that the approach of the Court in O’Brien 

would be upheld in the event of any future dispute.14  We accordingly suggested that 

section 327A should not be included in the Bill. 

8.31 Thirty-three out of the 40 consultees who answered this question supported our 

proposal. The Law Society described the provision as having “no continuing utility”, 

and suggested that “it should have been repealed by the Planning (Wales) Act 2015”. 

Barratt & David Wilson Homes (South Wales) Ltd also suggested that this “unhelpful 

provision” undermined the capacity for “constructive dialogue between applicants and 

planning authorities”. 

8.32 Three consultees disagreed with the proposal. Allan Archer, an independent planning 

consultant, suggested that our concerns about collateral challenges by third parties 

“may not be so great as imagined”, and are likely to have been mitigated by the courts’ 

interpretation of the provision as containing a discretionary, rather than mandatory 

power.  

8.33 It is true that the courts have not adopted a strict interpretation of section 327A.  The 

approach in O’Brien has more recently been followed by R (Bishop) v Westminster 

Council,15 in which the deputy judge held that discretion could still be exercised in 

assessing whether an error rendered a grant of permission void.16 Thus, a mere 

clerical error or an incidental omission would not necessarily render a planning 

decision void. 

8.34 However, both O’Brien and Bishop are first instance decisions, and there is a risk that 

different courts will take a different approach to interpreting section 327A.  A strict 

reading of the provision could lead to a more rigid approach whereby all mistakes 

and omissions, even if insignificant, invalidate a grant of planning permission, leaving 

scope for collateral challenge by third parties on the basis of formal defects in 

planning applications.  

8.35 Allan Archer also disagreed with the proposal on the grounds that the removal of 

section 327A would undermine other aspects of the statutory framework. He 

suggested that it would limit the effectiveness of sections 62ZA to 62ZD, which confer 

upon planning authorities a power to serve on applicants a notice that their application 

has failed to comply with the necessary requirements. 

8.36 We suggested in our Consultation Paper that sections 62ZA to 62ZD (“notice 

provisions”) contradict the requirements of section 327A.17 Those provisions serve to 

bring mistakes and omissions to applicants’ attention, allow authorities to refer 

applications back to them; and prevent applications from “[sitting] on the books 

waiting for additional information to be received” (Ceredigion CC). They allow 

                                                

14  O’Brien is notably a first-instance decision. 

15  [2017] EWHC 3102 (Admin), which follows the court’s decision in O’Brien.  

16  [2017] EWHC 3102 (Admin), at p 37. 

17  Consultation Paper, paras 8.44 to 8.46. 
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planning authorities to accept amended applications even if they are originally 

submitted with errors or omissions.  

8.37 Allan Archer took a different view of the statutory scheme, arguing that both 

provisions are interoperable. He cited section 62ZA(7), which directly refers to section 

327A, as proof that the notice provisions are intended to provide formal indications 

that planning authorities do not intend to entertain an application, rather than an 

alternative power which can be exercised to bring omissions or errors to the 

applicant’s attention.18 

8.38 We tend to the view that the statutory framework is not used in the way that Allan 

Archer suggests.  Planning authorities have indicated that they have interpreted the 

notice provisions as warning mechanisms, rather than signals that a final decision to 

reject the application pursuant to section 327A has been taken. Notices are served 

to applicants as a means of opening up a dialogue about any omissions or mistakes 

within an application. 

8.39 Eliminating the duty to reject applications under section 327A could give rise to 

concerns that planning authorities’ powers to dismiss incomplete applications might 

be undermined. This concern was expressed by Welsh St. Donat’s Community 

Council, which disagreed with our proposal on the grounds that it would “[erode] the 

robustness and integrity of the planning approval process” if such powers were 

“watered down”. 

8.40 We do not consider that omitting section 327A will have the effect of reducing 

planning authorities’ ability to reject incomplete or defective applications. The existing 

law (following the decision in Main) confers upon authorities a power (rather than a 

duty) to refuse permission, on multiple grounds, including failures to provide sufficient 

documentation or information. It is important that the law should reflect the reality of 

the planning system. This includes the practice of authorities and the decisions of the 

courts, which suggest that the section 327A duty has very limited effect in practice.  

8.41 We consider that the Bill should not include provisions which probably have limited 

or no effect – and are in any event uncertain in their application. We have therefore 

decided to maintain our proposal not to include section 327A in the Bill.  

Recommendation 8-2. 

We recommend that section 327A of the TCPA 1990 – providing that planning 

authorities must not entertain applications that do not comply with procedural 

requirements – should not be restated in the Bill. 

 

                                                

18  Section 62ZA(7) sets out that “A requirement imposed under section 62 is a validation requirement in 
relation to an application for planning permission if the effect of the application failing to comply with the 
requirement is that the local planning authority must not entertain the application (see section 327A)”. 
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Ownership certificates 

We provisionally proposed that section 65(5) of the TCPA 1990 – providing that 

planning authorities must not entertain applications that are not accompanied by 

ownership certificates – should not be restated in the Planning Code (Consultation 

Question 8-3). 

8.42 Section 65(5) of the TCPA states that “a local planning authority shall not entertain 

an application for planning permission…unless any requirements imposed by this 

section have been satisfied”. These requirements include the requirement that 

applicants for planning permission provide certification that either they are the owner 

of the land that is the subject of the application, or that they have notified (or taken 

steps to notify) those who are the owners.19 

8.43 In our Consultation Paper, we suggested that this provision provided an unhelpful bar 

to planning authorities considering applications.20  As with Recommendation 8-2, we 

considered that the operation of such a rigid rule was unlikely to reflect what occurs 

in practice, or to provide planning authorities with the requisite flexibility when 

considering applications. 

8.44 Of the 33 consultees who responded to this proposal, 26 agreed. Pembrokeshire 

Coast National Park Authority and National Parks Wales described the provision as 

“more of a legal requirement”, while Blaenau Gwent County Borough Council 

suggested that land ownership certificates “remain a constant source of confusion for 

applicants”.  

8.45 However, several consultees expressed concern about the removal of section 65(5). 

Both the Planning Inspectorate (PINS) and Bridgend CBC suggested that removing 

the provision could result in planning authorities (or the inspectorate) making 

decisions on the basis of incorrect information. While Newport City Council agreed 

with the proposal in principle, they also suggested that problems could arise where 

“landowners are unaware that applications are being made and are unable to make 

representations on a proposal”. 

8.46 This concern is illustrated by the case of Hanily v Minister of Local Government and 

Planning,21 in which the court recognised that the absence of an express statutory 

provision regulating those who could apply for planning permission meant that 

“anybody who genuinely hopes to acquire the interest in the land can properly apply 

for planning permission”, with or without the owner’s knowledge and consent.22  The 

applicants in that case were a firm of metal workers who had obtained planning 

permission, without the knowledge of the landowner, for land which they were in 

negotiations to purchase.  As a result, the landowner was subjected to a compulsory 

purchase order, despite having a second, more lucrative offer. 

                                                

19  TCP (Development Management Procedure) (Wales) Order (SI 2012/801), arts 9, 10, 11, 13. 

20  Consultation Paper, para 8.50. 

21  [1952] 2 QB 444. 

22  [1952] 2 QB 444, at p 451. 
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8.47 PINS referred to our comment in the Consultation Paper that it is important that an 

authority is able to rely on ownership certificates being accurate.  It asked: 

  if it is important to be able to rely on them being accurate, why do we no 

longer want to make them mandatory?  If there is no compulsion to produce 

one, and it’s an offence to falsify one, then the incentive is not to bother 

producing one.  

8.48 These concerns and objections have led us to conclude that section 65(5) of the 

TCPA 1990 should be restated in its present form in the new Planning Code. We 

were persuaded by those who argued that removing the requirement could exclude 

or limit the participation of landowners or long-term occupiers in the application 

process, which we consider to be undesirable.  We therefore do not recommend 

omitting section 65(5) from the Bill. 

Recommendation 8-3. 

We recommend that section 65(5) of the TCPA 1990 (ownership certificates) should 

be restated in the Bill in its present form. 

 

Notification of applications to agricultural tenants and mineral owners 

We provisionally proposed that the requirements of section 65(2) of the TCPA 1990 and 

secondary legislation made under that provision as to the notification of planning 

applications to agricultural tenants and the notification of minerals applications be 

clarified so as to ensure that the provisions are only drawn to the attention of applicants 

in relevant cases (Consultation Question 8-4). 

8.49 We noted in our Consultation Paper that some applicants (and planning authorities) 

were confused by the provisions relating to the requirement under section 65(2) to 

notify planning applications to agricultural tenants and owners of mineral rights.  We 

suggested that the relevant provision in the Bill should be drafted so as to make it 

clear that the requirement only applies – and should be drawn to the attention of 

applicants –in relevant cases (which will not arise often).23 

8.50 All 32 consultees who responded to this question agreed with the proposal.  

Carmarthenshire CC noted that the provision “has always been an area of confusion 

[because of] the way it is written”. Blaenau Gwent CBC also agreed, as they 

suggested that clarification would eliminate the need to submit agricultural holdings 

certificates for “the majority of applications, where it is clearly not an issue”. 

8.51 We consider that the proposal should be maintained. 

                                                

23  Consultation Paper, para 8.55. 
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Recommendation 8-4. 

We recommend that the requirements of section 65(2) of the TCPA 1990 and 

secondary legislation made under that provision as to the notification of planning 

applications to agricultural tenants and the notification of minerals applications be 

redrafted to make clear the limited circumstances in which they apply. 

 

DETERMINING PLANNING APPLICATIONS 

The power to decline to determine applications 

We provisionally proposed that section 70A of the TCPA 1990 (power to decline similar 

applications) be restated in the Planning Code as its stands following amendment by 

PCPA 2004 (Consultation Question 8-5). 

8.52 Section 70A of the TCPA 1990, as first introduced by the Planning and Compensation 

Act 1991, provided planning authorities with the power to decline to determine 

applications that are “the same or substantially the same” as an application or appeal 

that has been dismissed by the Welsh Ministers in the previous two years, if there 

has been no significant change in the development plan or in any other material 

considerations. 

8.53 The provision was designed to prevent developers from trying to wear down 

opposition to a proposal by repeatedly submitting similar applications, but not to 

prevent the applicant from revising a proposal in an attempt to meet objections.24   

8.54 This provision has subsequently been amended by the Planning and Compulsory 

Purchase Act (PCPA) 2004 and by the Planning Act 2008, so as to allow a planning 

authority to decline to determine an application where:  

1) it has refused more than one similar application and there has been no appeal 

against any such refusal (or any such appeal has been withdrawn); or 

2) the Secretary of State has refused an application (in England) deemed to 

have been made in response to an enforcement notice. 

8.55 The version of section 70A amended by the 2004 Act has been in force in England 

since 2009, but is not in force in Wales.  And the amendments introduced by the 2008 

Act only apply in England.  Further amendments have been made by the P(W)A 2015. 

8.56 We suggested in our Consultation Paper that these provisions should be introduced 

in Wales, arguing that they provide a clear solution to a practical problem faced by 

planning authorities. 

                                                

24  R (Harrison) v Richmond-upon-Thames LBC [2013] EWHC 1677 (Admin).  
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8.57 We received 34 responses to this proposal, all of whom were supportive of the 

proposal in principle. The Royal Town Planning Institute (RTPI) suggested that it 

would “deal appropriately with a current omission” in the law. 

8.58 Two consultees expressed concern about the scope of the proposal. Huw Evans 

suggested that the power should be limited to applications “with no detail or 

information…[addressing] matters which led to a refusal of planning permission”. 

Conversely, the Llandaff Conservation Area Advisory Group suggested that it should 

be widened to include other applications submitted by vexatious developers, 

including applications for material changes to applications. 

8.59 While there are arguments to support shifts in both directions, we consider that the 

current framework as it stands strikes an appropriate balance between the needs of 

planning authorities and applicants.  Limiting or extending the power, in the ways 

suggested above, might render it too difficult for developers to submit successive 

applications or for planning authorities to avoid the costs associated with assessing 

multiple applications.  And it should be borne in mind that section 70A only provides 

a power for an authority to decline an application in any of the specified 

circumstances, not a duty to do so.   

8.60 We therefore consider that the section should be included in the Planning Code in 

the form in which it applies in England following amendment by the PCPA 2004 and 

the Planning Act 2008, and as amended by the P(W)A 2015.  

Recommendation 8-5. 

We recommend that section 70A of the TCPA 1990 (power to decline similar 

applications) should be restated in the Bill in the form in which it applies in England 

following amendment by the PCPA 2004 and the Planning Act 2008, and as 

amended by the P(W)A 2015. 

 

Twin-tracking 

We provisionally proposed that section 78A of the TCPA 1990, enabling a period of dual 

jurisdiction between the planning authorities and the Planning Inspectorate, be 

restated in the Planning Code (Consultation Question 8-6). 

8.61 The process of “twin-tracking” applications involves the submission of duplicate 

applications to a planning authority. It allows an applicant to appeal to the 

Inspectorate against the deemed refusal of one application, while continuing to 

negotiate with the planning authority over the other.   

8.62 The practice has both advantages and disadvantages.  It allows developers to gain 

leverage over planning authorities, and encourage them to speed up the decision 

process, resulting in fewer costs and less uncertainty. It also provides an opportunity 

for constructive dialogue to continue between the parties.  On the other hand, it can 

place substantial burdens on planning authorities by forcing them to respond to an 

appeal at the same time as negotiating. 
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8.63 In an attempt to curb such practices, two provisions were introduced into the 1990 

Act:  

1) section 70B of the TCPA 1990 (introduced by section 43 of the PCPA 2004), 

providing planning authorities with the power to decline to determine 

overlapping applications; and 

2) section 78A of the TCPA 1990, introduced by Section 50 of the PCPA 2004, 

which introduced a period in which dual jurisdiction can be exercised, allowing 

the planning authority to issue a decision even if an appeal has been lodged. 

8.64 Section 70B is in force in England, but not in Wales; whereas section 78A is now in 

force in Wales but not in England.25   

8.65 We suggested in our Consultation Paper that the introduction of section 70B in Wales 

was undesirable, as it effectively undermined the legitimacy of the twin-tracking 

procedure itself, which can be helpful in some cases. 26 We also suggested that the 

procedure under section 78A was preferable, as it allows the benefits of twin-tracking 

to be realised without the need for a second, identical application to have been 

submitted at the outset.  We therefore proposed that section 78A, but not section 

70B, should be restated in the Bill. 

8.66 We received 39 responses to this proposal, 38 of which expressed support for our 

proposal. Sirius Planning said twin-tracking helps to “speed up the planning process 

where there are more than one development options” and “encourages applications 

and planning authorities to work together to find agreeable solutions”. Accessible 

Retail also noted that twin-tracking “offers potential benefits to all parties”. 

Recommendation 8-6. 

We recommend that section 78A of the TCPA 1990, enabling a period of dual 

jurisdiction between the planning authorities and the Planning Inspectorate, should 

be restated in the Bill, but not section 70B (which effectively prevents twin-tracking). 

 

Consultation and publicity 

We provisionally considered that it would be helpful to include a provision in the Code, 

requiring each planning authority to prepare a statement specifying those within the 

community whom it will seek to involve in the determination of planning applications 

(Consultation Question 8-7). 

8.67 Community consultation requirements currently require that a planning authority 

creates a “community involvement scheme”, specifying the “general and specific 

                                                

25  2015 SI 340, art 2.  Similar provisions were inserted into the Listed Buildings Act in relation to applications 
for Listed Building Consent and Conservation Area Consent and consequential appeals (Listed Buildings 
Act 1990, ss 81A, 81B (inserted by PCPA 2004, s 43(2)); Listed Buildings Act 1990, s 20A (inserted by 
PCPA 2004, s 50(2)).  Those too are partially in force in Wales. 

26  Consultation Paper, paras 8.65 to 8.68. 
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consultation bodies” to be consulted during the formulation of the local development 

plan.27  In England, but not in Wales, such scheme will also specify those who are to 

be consulted in the determination of planning applications.28 In Wales, the only 

statutory requirements as to consultation in relation to planning applications are those 

contained in the DMP(W)O, which prescribes a list of nationally-determined 

authorities, bodies or persons to be consulted in relation to different categories of 

development.29 

8.68 In our Consultation Paper, we suggested that the provisions relating to “community 

involvement schemes” could usefully be extended to the determination of planning 

applications. Planning authorities would create a list of groups and individuals within 

the community, for example neighbours or community councils, who must be 

consulted in respect of developments in a particular area or of a particular type.30 

8.69 We received 55 responses to this proposal, of which 17 were in agreement. The 

Institution of Civil Engineers suggested that it would allow planning authorities to 

“achieve the confidence of the public in their decision making” and “openly 

demonstrate that submitted concerns from the community have been duly 

considered”. Planning Aid Wales also considered that it would “allow interested 

people and communities to notify the planning authority of their interest in being 

consulted on applications in a particular area and/or of a particular type”. 

8.70 The Theatres Trust suggested that the obligation would result in “greater regard being 

given to those with whom the authority should consult”, noting that there was a degree 

of non-compliance with the requirements of the DMP(W)O. Accessible Retail 

suggested that the statement would “assist developers in engaging in consultation”, 

while the National Trust suggested that it “would help to provide certainty over the 

extent and consistency of neighbour consultation”.  

8.71 Some 21 consultees (including 15 planning authorities, POSW and POSW South-

East Wales) disagreed with our proposal.  Criticism ranged from those who argued 

that it would be overly onerous to place such a requirement on planning authorities, 

to those who believed that the current statutory framework as to those who should be 

consulted in relation to applications was sufficient, particularly when considered 

alongside existing non-statutory guidelines. 

8.72 The additional work required by planning authorities is likely to include: 

1) preparing and amending the statement;  

2) complying with the requirements to consult those listed in the statement, and 

responding to any resulting representations; and 

                                                

27  Section 63, PCPA 2004 and reg 6, Town and Country Planning (Local Development Plan) (Wales) 
Regulations 2005 provide a duty for planning authorities to create a community involvement scheme and 
indicate its contents in relation to consultation, respectively. 

28  Compare PCPA 2004, s 18 (England); and s 63 (Wales). 

29  DMP(W)O 2012, Sch 4. 

30  Consultation Paper, paras 8.69 – 8.75. 
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3) responding to any additional litigation arising from the new requirement.  

8.73 We do not consider the process of preparing and amending the statement to be a 

significant task. Planning authorities are already required to have a similar list in 

relation to the formulation of the local development plan, so that they are likely to 

have an idea of the groups or persons whose views could be usefully canvassed. 

Additionally, as five planning authorities noted in their responses, planning authorities 

generally have a policy on consultation which includes those with rights of audience 

at planning committees.  The preparation of the statement itself is therefore unlikely 

to require significant resources. 

8.74 The creation of a statement is also likely to increase the number of those who must 

be consulted by planning authorities. The process of consultation includes a number 

of duties, which were set out as follows by McCullough J in Cran & Others v Camden 

LBC: 

  Consultation must take place while the proposals are still at a formative stage; 

those consulted must be provided with information which is accurate and 

sufficient to enable them to make a meaningful response; they must be given 

adequate time in which to do so; there must be adequate time for their 

responses to be considered; the consulting party must consider the 

responses with a receptive mind and in a conscientious manner when 

reaching its decision.31 

8.75 As to possible additional litigation, we noted in our Consultation Paper that the 

preparation of a formal statement can create a legitimate expectation of 

consultation.32  Those specified on the list could therefore bring an action for judicial 

review where they expect to be consulted as a result of the statement, but are not. 

However, that is likely to be less intractable than litigation brought by those who, in 

the absence of a formal statement claim that they should have been consulted. 

8.76 Moreover, increased consultation could avoid some work that would otherwise be 

required at a later stage.  By providing certain stakeholders with the opportunity to 

contribute to the decision-making process, planning authorities could limit opposition 

arising at a later stage and gather more information about the site and the likely 

effects of a development proposal.  Furthermore, by providing authorities themselves 

with the power to include or exclude groups from the statement the authorities can 

amend or expand the list, in line with the resources available to them. 

8.77 One specific point, raised by several community councils, was as to the involvement 

of such councils in the planning process.  Under the present law, a planning authority 

must notify a community council of all applications within any category specified by 

the community council in a formal request.33 That provision could be subsumed into 

the general requirement for the planning authority to produce a statement of 

community involvement.   

                                                

31  [1995] RTR 346, at p 374. 

32  Consultation Paper, para 8.71. 

33  TCPA 1990, Sched 1A, para 2, inserted by Local Government (Wales) Act 1994, Sch 4. 
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8.78 On balance, we consider that a requirement to prepare such a statement of 

involvement would in most case do no more than formalise existing best practice, 

and we therefore maintain our proposal. But we accept that such a requirement 

should be formulated so as to incorporate the current right of community councils to 

be involved where they so wish. 

Recommendation 8-7. 

We recommend that the Bill should include a provision requiring each planning 

authority to prepare a statement specifying those categories of people and 

organisations within the community (including community and town councils) 

whom it will seek to involve in the determination of planning applications. 

 

8.79 A further point made by several planning authorities in response to Consultation 

Question 8-7 was as to the need for applications in certain categories to be advertised 

in the local press. Such publicity can be surprisingly expensive, especially bearing in 

mind that every such notice needs to be in both languages; and in practice it results 

in very few, if any, responses.  The suggestion is that it would be more effective for 

applications to be advertised on the Planning Portal or on the authority’s own website.  

We have some sympathy with this, but note that the requirement for such publicity is 

in the DMP(W)O, and therefore consider that it is a matter that should be addressed 

when the DMP(W)O is next amended or replaced.34 

We provisionally proposed that the DMP(W)O be amended to make it clear that 

representations as to a planning application received after the end of the 21-day 

consultation but before the date of the decision should be taken into account if 

possible, but that there should be no requirement to delay consideration of the 

application (Consultation Question 8-8). 

8.80 Article 21 of the DMP(W)O provides that a planning authority “must, in determining 

an application for planning permission, take into account any representations made… 

within 21 days beginning with the date when the notice was first displayed”.35 The 

Development Management Manual suggests that representations made after this 

date should also be taken into consideration, if the application has not yet been 

determined.36  

8.81 Respondents to the Scoping Paper suggested that the provision was unclear as to 

whether representations made after the end of the 21-day consultation period can be 

considered.  We therefore proposed that the position currently set out in the 

Development Management Manual should be clarified by including it in the 

GDM(W)O 2012. 

                                                

34  DMP(W)O 2012, art 12. 

35  SI 2012/801.  

36  Welsh Government, Development Management Manual (May 2017), para 8.2.9. 
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8.82 We received 41 responses to this proposal, 19 of which were in agreement. The 

National Trust described it as “formalising current practices”, allowing the practice to 

be brought to the attention of consultees and members of the public.  Torfaen CBC 

also suggested that “embodying [the practice] in law could help provide consistency, 

and provide reassurance to applicants”. 

8.83 Eight consultees agreed in principle, but expressed concern about its capacity to be 

misused in order to incur delays or ensure that additional weight is placed on a 

particular response.  Blaenau Gwent CBC described how late submissions were used 

as 

  a tactic for objectors to deliberately submit late correspondence as this is 

often read out at the meeting and therefore assumes greater significance than 

earlier correspondence that is paraphrased in the body of a lengthy report. 

8.84 PINS suggested that some might argue that if later representations can be taken into 

account at the application stage, they should also be accepted at the appeal stage – 

which may undermine the tight (and rigidly enforced) statutory timetable. 

8.85 A further 14 consultees disagreed with the proposal.  The Canal & River Trust asked 

whether it could lead to an increase in the number of legal challenges if the term “if 

possible” is not sufficiently defined. Pembrokeshire Coast NPA described the 

proposal as seeking to “formalise the impossible”, and argued that the principle 

“should remain as a best practice approach rather than forming part of any 

legislation”.  A notable feature of consultees’ concern about the suggested 

amendment is that the proposal could result in planning authorities being held to 

ransom by late representations.   

8.86 We recognise that the status of late representations is always going to be 

problematic.  At one extreme, a relevant and helpful representation will have to be 

ignored if it is received a day after the decision has been made; at the other, a relevant 

and helpful representation should not be ignored merely because it arrived a few 

hours after the 21-day deadline.  On reflection, we consider that a duty to do 

something “if possible” is not capable of enforcement; and is likely to lead to 

allegations of impropriety if some late representations are taken into account and 

others ignored.  And we share the concern expressed by PINS. 

8.87 We therefore consider that the statutory duty to take representations into account 

should only apply to those received before the deadline; the obligation to consider 

late representations where possible should only be a matter of good practice, as at 

present.  

Recommendation 8-8. 

We recommend that no amendment should be made to the DMP(W)O in relation to 

representations relating to a planning application that are received after the end of 

the 21-day consultation period; any obligation to take into account later 

representations should remain, as at present, a matter of good practice. 
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CONDITIONS ON THE GRANT OF PLANNING PERMISSION  

Distinction between conditions and limitations 

We provisionally proposed that the distinction between conditions and limitations 

attached to planning permissions should be minimised, either by defining the term 

“condition” so as to include “limitation” or making it clear that planning permission 

granted in response to an application or an appeal (as opposed to merely permission 

granted by a development order, as at present) may be granted subject to limitations 

or conditions (Consultation Question 8-9). 

8.88 Planning permission may be granted by a planning authority (or in response to an 

appeal) subject to conditions, under sections 70(1)(a), 72 and 79(4)(a) of the TCPA 

1990.  Permission for development granted by development orders may be subject 

to conditions or limitations.37 Conditions or limitations may apply to the application 

site, land outside the application site but under the applicant’s control, or other land, 

provided that the applicant can reasonably comply with the condition. 

8.89 In our Consultation Paper, we noted that some distinctions are being drawn between 

conditions and limitations. Under section 57(3) of the TCPA 1990, where permission 

has been granted by a development order subject to a limitation (but not a condition), 

further permission is not required if the applicant owner decides to revert the use of 

the land to its normal use. 

8.90 We provided two alternative proposals for consultees, suggesting either that 

“conditions” should be defined as including “limitations” (Option 1), or that planning 

authorities should be empowered to grant permission subject to conditions or 

limitations (Option 2). 

8.91 The majority of the 38 consultees who responded to this proposal did not express a 

view as between Option 1 and Option 2.  Andrew Ferguson, a senior planning officer 

writing in a personal capacity, argued that it is “not clear what the distinction between 

conditions and limitations is”, and therefore suggested that both definitions should be 

integrated. Caerphilly CBC also adopted this view, arguing that  

  Most practitioners use, and understand, any requirement imposed upon a 

consent to be a condition, whether it requests the submission and agreement 

of additional information, limits the site area or scale of the development, or 

imposes an ongoing limitation such as hours of operation. 

8.92 PEBA drew attention to the decision in I’m Your Man Ltd v Secretary of State – which 

suggests that there is no power for a planning authority to grant permission subject 

to a limitation.38  But we note indications in sections 62ZA(1)(b) and 71ZA of the TCPA 

1990 that, in Wales at least, planning permission may be granted subject to 

limitations.  And section 74A, which relates to permission granted either by a 

development order or in response to an application – but which applies only in 

England – provides that, for that section, “condition” includes “limitation”.   

                                                

37  TCPA 1990, ss 56(5)(a), 57(3), 60(6), 61C(1)(b). 

38  [1999] 4 PLR 107 (CA).  
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8.93 We remain of the view that the distinction between “conditions” and limitations” serves 

no useful purpose. It would seem that the simplest way to do away with the 

unnecessary technicalities arising from the supposed distinction is simply to provide 

that “condition” includes “limitation”, and then do away with all references to 

limitations.   

Recommendation 8-9. 

We recommend that the term “condition” should be defined so as to include 

“limitation”. 

 

General requirements as to conditions  

We provisionally proposed that the Bill should contain a general power for planning 

authorities to impose such conditions [or limitations] as they see fit, provide that they 

are: (1) necessary to make the development acceptable in planning terms; (2) relevant 

to the development and to planning considerations generally; (3) sufficiently precise 

to make it capable of being complied with and enforced; and (4) reasonable in all 

other respects (Consultation Question 8-10). 

8.94 We noted in the Consultation Paper that there is a general power to impose 

conditions on planning permissions, under sections 70(1)(a) and 72 of the TCPA 

1990. The scope of this apparently unfettered power has been considered on a 

number of occasions by the courts, notably in Newbury District Council v Secretary 

of State,39 in which the House of Lords put forward three tests that must be complied 

with by any condition if it is to be valid. This has been elaborated by Welsh 

Government guidance; Circular 016/2014 puts forward six tests for the validity of 

planning conditions, similar to those outlined in Newbury. 

8.95 We suggested that it would be helpful for the Bill to contain a provision relating to the 

power to impose conditions, in terms similar to those used in the judgment in Newbury 

and in guidance.   

8.96 Forty-six consultees responded to this suggestion, none of whom disagreed with it; 

several made other comments or suggestions in relation to conditions generally. The 

RTPI and Mr Allan Archer questioned the use of the phrase “as they see fit”; but this 

has been in the statute for many years.40  PINS queried the phrase “sufficiently 

precise”. The test in Circular 016/2014 simply says “precise”; our intention was to 

clarify what was meant by that. The HBF expressed concern as to the phrase 

“relevant to planning considerations generally”. We intended by this to summarise the 

phrase in Newbury “for a planning purpose and not for an ulterior one”; and that in 

the Circular “relevant to planning”.   

8.97 Some consultees (in response either to this question or one of those following) 

emphasised the desirability of particular types of condition; but we consider that this 

                                                

39  [1981] AC 578 at 607 – 608 (see Consultation Paper, para 8.91).  See also Brent LBC v Secretary of State 
[1998] JPL 222; and M J Shanley Ltd v Secretary of State [1982] JPL 380. 

40  See, for example, TCPA 1947, s 14(1). 
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is a matter for guidance rather than statute.  Redrow Homes suggested that a 

schedule of conditions attached to a particular permission that require further 

information to be approved should make clear when the information is to be submitted 

(that is, whether it is pre-commencement, pre-building works, or pre-occupation).  

This is an eminently sensible approach, but again would be best encouraged in 

guidance, rather than required by statute.41  

Disclosure of draft conditions  

8.98 The Law Society and Huw Williams made a further suggestion in relation to conditions 

generally, as follows: 

  Making the disclosure of draft conditions mandatory would be problematic 

(see CP, para 8.133). However, I suggest that making requests for draft 

conditions is a matter for the applicant as this may delay an application 

coming before the decision-maker. If an applicant thinks that seeing the draft 

conditions is worth the delay then that should be their prerogative. I would 

therefore support a power to make regulations to enable an applicant to elect 

to request draft conditions and to specify a period for comments and a duty 

on the planning authority to consider the comments. Five working days should 

be a sufficient consultation period. I would also suggest a power to limit the 

right to specific types of development, for example "major developments" as 

defined in DMP(W)O. 

8.99 The Mineral Products Association, Sirius Planning and others also made similar 

points.  

8.100 We consider that this is a sensible suggestion; and we note that an element of 

negotiation as to the wording of conditions is normal practice at appeals and inquiries 

– and results in each side putting forward schedules of draft conditions, which the 

inspector may or may not accept.   

8.101 It might seem attractive to suggest that the desirability of such an approach is 

achieved simply by issuing suitable guidance.  However, it is already recognised as 

best practice, and that does not avoid authorities granting permissions subject to 

unsatisfactory conditions without negotiating.  We therefore consider that any right to 

see draft conditions needs to be contained in legislation. 

8.102 We realise that to introduce such a procedure would add an element of delay.  

However, any such delay would be at the instigation of the applicant – who would be 

able to balance the desirability of an earlier decision against the chance of it being 

subject to unhelpful conditions that might be capable of being altered or removed by 

negotiation.  Clearly the requirement as to performance targets would need to be 

adjusted, to ensure that authorities do not suffer as a result of applicants exercising 

their right to see draft conditions.   

8.103 One way in which such a procedure could work would be: 

                                                

41  See, for example, NPPG, para 21a-023. 
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1) the planning authority to be under a duty to give five working days’ notice of 

its intention to determine any application;  

2) the applicant to have a right to see the proposed conditions at any time during 

that period;  

3) the applicant to have the opportunity to submit a schedule of suggested 

conditions – with or without a meeting to discuss them – at any time in the 

following ten working days;  

4) the authority to be under a duty to consider those conditions (but not 

necessarily to agree with them).  

8.104 This would hopefully reduce the likelihood of appeals and, more importantly, the 

likelihood of poorly drafted conditions being imposed.  If the applicant’s suggested 

conditions (or some of them) are not accepted, the applicant could appeal against 

conditions in the normal way – with a costs application being presumably more likely 

in the event that the inspector imposes conditions similar to those originally proposed 

by the applicant. 

8.105 We recognise that careful consideration, and consultation, would be needed to devise 

a satisfactory procedure.  We therefore make a recommendation in very general 

terms, so that an appropriate enabling power can be included in the Bill, once a 

possible scheme has been worked out in more detail, to be introduced in regulations.  

The proposed procedure could initially be introduced on a trial basis only in relation 

to major development (“major” in this context to be defined), and possibly more 

widely, depending on how it is seen to work in practice. 

Recommendation 8-10. 

We recommend that: 

(1) the Bill should contain a general power for planning authorities to impose 

such conditions [or limitations] as they see fit, provided that they are:  

 necessary to make the development acceptable in planning terms,  

 relevant to the development and to planning considerations generally,  

 sufficiently precise to be capable of being complied with and enforced, 

and  

 reasonable in all other respects; 

(2) applicants should be afforded a right to see draft conditions proposed by a 

planning authority determining an application, with a limited period in which 

to respond, with a duty on the authority to have regard to any comments 

made. 
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Specific types of conditions   

In addition to the general power to impose conditions and limitations, it would be 

possible to make explicit in the Code powers to impose specific types of conditions 

and limitations, considered in Consultation Questions 8-12, 8-15, 8-16 and 8-18.42  We 

asked consultees whether the power to impose all or any of these types of conditions 

(or others) should be given a statutory basis – either in the Bill or in regulations – or 

whether they should they be incorporated in Government guidance on the use of 

conditions  (Consultation Question 8-11). 

8.106 In addition to the general power to impose conditions, we suggested in the 

Consultation Paper that certain specific types of conditions should be referred to in 

primary or secondary legislation; but that general advice as to conditions should 

otherwise be retained in guidance, as at present, rather than incorporated in the Bill.   

8.107 We noted certain types of conditions, in Consultation Questions 8-12, 8-15, 18-16 

and 8-18, which might be helpful to include in the Bill or in regulations.  We also asked 

consultees whether such conditions (or others) should be highlighted in legislation, 

or whether they should be in guidance. 

8.108 38 consultees responded to this question, of whom seven (including PEBA and the 

Law Society) considered that certain categories of conditions should have a statutory 

basis; and 25 considered they should be in guidance. We agree that, generally, 

detailed matters such as conditions should be in Government advice wherever 

possible – except where there is a clear reason for including a specific statutory 

power. 

8.109 The most obvious reason for including a statutory power to impose a condition would 

be where it may be necessary to enforce the condition against someone other than 

the applicant.  One example of this might be where a condition requires that a 

particular feature of a building to be preserved, after having been removed from it; 

there may be others.  However, on reflection, we consider that this does not apply to 

any of the types of conditions discussed in the four Consultation Questions mentioned 

above.   

Recommendation 8-11. 

We recommend that, in addition to the general power to impose conditions referred 

to in Recommendation 8-10, the Bill should only include an explicit power to impose 

conditions of a particular type where statutory authority is required – for example, in 

order to enable such a condition to be enforced against a person other than the 

applicant – otherwise, advice as to conditions should be contained in guidance. 

 

                                                

42  Question 8-11 in the Consultation Paper erroneously referred to questions 8-11, 8-14 and 8-16.  We are 
grateful to the consultee who pointed out the error. 



 

141 

Grampian conditions 

We provisionally proposed that the Code include a provision enabling the imposition 

of conditions to the effect: (1) that the approved works are not to start until some 

specified event has occurred (a Grampian condition); or (2) that the approved works 

are not to be carried out until a contract for some other development has been made; 

and planning permission has been granted for the development for which the contract 

provides (Consultation Question 8-12). 

8.110 Conditions can be imposed that require development to be delayed until a certain 

event has occurred.  Where the acceptability of a development depends on an 

external factor, such as a nearby road having been improved, permission can be 

granted, but made subject to a condition that it cannot be started until the preliminary 

matter has been satisfactorily resolved. 

8.111 The House of Lords has held that such conditions (known as Grampian conditions, 

following the decision of the House of Lords in Grampian Regional Council v City of 

Aberdeen) are valid.43  This remains true, even where the likelihood of the specified 

event occurring was very low – subject to the test of unreasonableness.44 

8.112 We suggested in our Consultation Paper that a provision should be included in the 

Planning Code which directly enables the imposition of Grampian conditions.45 Out 

of the 37 consultees who responded to this question, 31 agreed that it should, with 

the Chartered Institute of Archaeologists describing Grampian conditions as “key 

mechanisms to secure public benefit”.  Friends of the Earth Cymru also agreed with 

the proposal, suggesting that it should be applied more widely, to include flood 

mitigation infrastructure or other similar infrastructure development, so as to “create 

a level playing field for developers”. 

8.113 We also mentioned a specific type of Grampian condition, currently to be found in 

section 17(3) of the Listed Buildings Act 1990, whereby works for the demolition of a 

building that have been permitted are not to be started until it is reasonably certain 

that an acceptable replacement building will be erected.  We noted that such a 

condition might be attached to a planning permission as well as to a listed building 

consent; and might make the starting of development conditional on some other event 

actually occurring.   

8.114 Four consultees disagreed with the proposal. Caerphilly CBC and Cardiff Council 

suggested that the law already sufficiently empowers planning authorities to attach 

Grampian conditions to permissions, and that the suggested provision was therefore 

unnecessary.  This argument was also advanced by Redrow Homes, who “failed to 

see the requirement [for] this”. 

8.115 We agree that the courts have put beyond doubt the lawfulness of imposing 

Grampian conditions.  It follows that, by the same logic, a condition of the kind 

envisaged in section 71 of the Listed Buildings Act would be equally lawful.  On 

reflection, therefore, we consider that there is no need for a specific statutory power 

                                                

43  (1984) 47 P&CR 633 (HL). 

44  British Railways Board v Secretary of State [1993] 3 PLR 125 (HL). 

45  Consultation Paper, paras 8.102 to 8.105. 
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in either case.  But we agree that it would be appropriate to provide appropriate 

examples of such conditions in Welsh Government guidance. 

Recommendation 8-12. 

We recommend that the Bill should not include a provision expressly enabling the 

imposition of conditions to the effect that: 

(1) the approved works are not to start until some specified event has occurred 

(a Grampian condition); or 

(2) the approved works are not to be carried out until: 

 a contract for some other development has been made; and 

 planning permission has been granted for the development for which 

the contract provides, 

but that Welsh Government guidance should include advice as to the circumstances 

in which such conditions would be appropriate. 

 

Pre-commencement conditions: the Whitley principle 

We provisionally suggested that it would be helpful for: (1) planning authorities to be 

given a power (but not a duty) to identify from the outset the conditions attached to a 

particular planning permission that are “true conditions precedent”, which go the 

heart of the permission, so that they must have been complied with before the 

permission can be said to have been lawfully implemented (the second category 

identified by Sullivan J in Hart Aggregates v Hartlepool BC), as distinct from other 

conditions precedent; (2) applicants to have the right to request an authority to 

identify which of the conditions attached to a particular permission that has been 

granted are true conditions precedent; and (3) applicants to have, in either case, a 

right to appeal against such identification, without putting in jeopardy the substance 

of the condition itself.  We invited the views of consultees; and asked whether was 

any other way in which the status of pre-commencement conditions could be clarified 

(Consultation Question 8-13). 

8.116 In the Consultation Paper, we drew attention to the increasingly common practice of 

planning authorities imposing “pre-commencement conditions” on planning 

permissions – that is, conditions to the effect that development may not start until 

certain specified events have occurred (such as the approval of details, or the 

erection of protective site fencing).46 The courts have considered such conditions in 

a sequence of cases following the decision of the Court of Appeal in Whitley v 

Secretary of State for Wales47 – including Leisure Great Britain Ltd v Isle of Wight 

                                                

46  Consultation Paper, paras 8.106 to 8.107. 

47  (1992) 64 P&CR 296 (CA). 
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Council,48 R (Hart Aggregates) v Hartlepool BC,49 and Greyfort Properties v Secretary 

of State.50   

8.117 We suggested that, in determining the status of such a condition and the effect of a 

failure to comply with it, the key issue is not the precise wording of the condition in 

question, but whether, to use the phrase of Sullivan J in Hart Aggregates, it “goes to 

the heart of the permission”. If it does, and is thus what is sometimes described as a 

“true condition precedent”, any purported start of works without having complied with 

the condition will not implement the permission. If it does not, non-compliance may 

not have the same consequences – although what is the status in law of a condition 

in the latter category must remain a matter of conjecture. How any particular condition 

should be categorised is a question that can only be determined in the light of all the 

relevant circumstances.   

8.118 The resulting position in law is sometimes referred to as “the Whitley principle, 

although that is slightly misleading in view of the number of cases since Whitley itself 

in which the principle has been developed.  But the stream of litigation has rendered 

the law very uncertain.  We noted that, in an endeavour to alleviate the difficulties 

created, some planning authorities, (particularly in England) now identify all the 

conditions that they consider to be “true conditions precedent”. We suggested that it 

might be possible for all authorities to adopt such an approach, where appropriate, 

and asked for views as to whether it would be helpful to introduce a power for them 

to do so. 

8.119 This suggestion attracted 51 responses; it would be fair to say that few were 

enthusiastically in favour.  Thirteen were generally in favour.  Ten agreed with the 

first limb of the proposal (the power for an authority to categorise conditions), but not 

the second and third (the right to ask for a categorisation, and a right to appeal).  A 

further 10 respondents were equivocal; and 13 disagreed. 

8.120 A number of respondents doubted the need for the suggested reform, and many – 

both those generally supportive and those disagreeing – suggested that the use of 

guidance might be more appropriate.   

8.121 Others drew attention to a more fundamental problem.  PEBA commented as follows: 

  If a planning authority is in a position to decide that a condition framed as a 

condition precedent is not actually one which they would say should render 

commencement of development unlawful if carried out in breach of it, then 

that condition should not have been expressed in those terms in the first 

place.  The same applies to the suggestion that applicants should have a right 

to request such an identification.   

8.122 Similar concerns underlay the responses of others – Neath Port Talbot CBC, for 

example, noted that a landscaping requirement should clearly not be the subject of a 

pre-commencement condition, but should require details to be improved and 

                                                

48  (2000) 80 P&CR 370. 

49   (2005) 2 P&CR 31. 

50  [2011] EWCA Civ 908. 
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implemented before the occupation of the development.  Again, the role of guidance 

was emphasised, as was the desirability of applicants being able to review draft 

conditions if they wished.   

8.123 Those who disagreed with the second and third parts of the suggested reform 

considered that it would be very burdensome and bureaucratic to have a right of 

appeal.  However, in view of the legal difficulties in classifying conditions correctly, 

we consider that it would not be satisfactory for an authority to have an unfettered 

right to make a decision that is then binding without any right of appeal – the litigation 

makes it plain that, even if operated conscientiously and in good faith, any system is 

likely lead to some mistakes, and there must be some means to correct them.  We 

therefore consider that partial implementation of this proposal is not an option. 

8.124 On balance, we consider that the procedure we have outlined would indeed be 

burdensome and bureaucratic, and might lead to as much litigation as occurs under 

the current arrangements.  We tend to agree with those who suggested that the 

problem arises because some authorities impose too many conditions, framed as 

“pre-commencement” conditions, which are not needed in that form, or in some cases 

at all.  We therefore accept that the solution, insofar as there is one, is to discourage 

the imposition of any unnecessary conditions, and in particular to discourage the 

drafting of conditions by reference to commencement of development.  And that is 

clearly a matter for guidance, not legislation. 

8.125 We also note the suggestion made by PEBA in this regard, as follows: 

  One unintended consequence of the Whitley principle is that development 

which has been carried out in breach of a condition precedent and 

subsequently becomes immune from enforcement action is able to continue 

free from any conditional controls also imposed under the planning 

permission itself.51  We invite the Commission to consider whether this 

problem might be resolved through a new statutory provision that deems any 

such development to continue to be subject to the conditions imposed by the 

planning permission. 

8.126 We consider this to be sensible, and so recommend. 

8.127 On a related point, Community Housing Cymru commented as follows:  

  The issue is of developers not receiving proof of planning permission, 

including confirmation that they have fully and correctly discharged the stated 

pre-commencement conditions at or towards the end of the development. 

This confirmation is often required for lenders to have proof of compliance of 

the planning process, and members have experienced problems with this; 

records such as current decision notices or a lack of action on non-

compliance are not sufficient for lenders, and a lack of concrete confirmation 

of compliance can be a barrier to completion of a project.  

                                                

51  See Consultation Paper, para 8.116. 
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8.128 Clearly some conditions relate to the carrying out of works; some to matters that must 

be resolved prior to occupation, or prior to the start of subsequent phases; and some 

to the occupation of the development following completion.  But we can see that it 

might be helpful for developers to be able to seek a certificate stating in writing that 

they have at least complied with all the pre-commencement conditions (whether “true 

pre-commencement conditions” or others), and so are able to start work without fear 

of enforcement action.  Such an application could be subject to the payment of a fee 

– no doubt calculated on a cost-recovery basis. 

Recommendation 8-13 

We recommend that: 

(1) the Welsh Government should issue guidance discouraging the creation of 

any unnecessary burdens by the imposition of inappropriate conditions, 

and in particular by the drafting of conditions by reference to the 

commencement of development;  

(2) no legislative change should be made to enable pre-commencement 

conditions to be definitely categorised (as per Hart Aggregates); 

(3) where permission is granted subject to one or more conditions requiring 

that the development in question may not be commenced until certain 

matters have been resolved, an applicant should be able to apply for a 

certificate stating that all of those conditions have been complied with; and 

(4) where development has commenced in breach of a condition precedent, 

and subsequently becomes immune from enforcement action, the 

permission that would otherwise have authorised it should be deemed to 

have been granted with the omission of the condition in question, such that 

the remaining conditions may subsist and be enforceable. 

 

Conditions as to the period within which development may be started 

We provisionally proposed that a provision be included in the Code setting out that: 

(1) development must be commenced by the date specified in any relevant condition; 

(2) any phases must be commenced by the date specified in any condition relevant to 

that phase; and (3) in the absence of any such condition the development must be 

commenced within five years of the grant of permission (Consultation Question 8-14). 

8.129 Section 91(1) of the TCPA 1990 sets out that every permission is deemed to have 

been granted subject to the condition that the development in question must be 

commenced within five years of the grant of permission, unless the planning authority 

includes an explicit condition stating otherwise.52  

                                                

52  Planning authorities may amend the period where they consider it to be “appropriate, having regard to the 
provisions of the development plan and to any other material considerations” (TPCA 1990, s 91(2)). 
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8.130 The provision is silent as to the period in which phases of development must start. 

Where a major development is carried out in different stages, there is no provision 

requiring that phases be commenced by the date specified.  For delays to projects 

which are due to commence at different stages, the permission remains “live” until 

the entire permission expires.  

8.131 We noted in our Consultation Paper that the provision is often misinterpreted as a 

requirement that all development must be carried out within five years, without 

exception.53  We proposed that a new provision be inserted in the Planning Bill, 

clarifying that development must be commenced by the date specified in any relevant 

condition; that any phases must be commenced by the date specified in any condition 

relevant to that phase; and that in the absence of any such condition the development 

must be commenced within five years of the grant of permission. 

8.132 The proposal attracted responses from 36 consultees, 31 of whom supported it. 

These consultees were keen to emphasize that the five-year period should only be 

used as a default, where no commencement date is given. Consultees also generally 

considered the five-year period as being an appropriate length of time for which a 

permission should remain “live”.  The Law Society and Huw Williams suggested that 

the period should start on the discharge of the last pre-commencement condition, to 

be consistent with the general principle that a permission should remain “live” – 

capable of implementation, for a period of five years.   

8.133 Three consultees expressed support in principle, but concern as to the second 

provision within the proposal, relating to the start of subsequent phases. The CLA 

and the HBF both argued that “developers must be able to respond to market forces 

and should not be bound to start by a specific date” in relation to the commencement 

of particular phases. The RTPI suggested that the timing of subsequent phases 

should be by reference to a period of time starting with the commencement of the first 

phase.  

8.134 We accept that conditions relating to multi-phase developments raise different issues 

compared to more straightforward development.  They should be the subject of 

negotiation between the planning authority and the developer, and should not be 

subject to a default period.   

8.135 Subject to the above points, we consider that the proposal should remain. 

                                                

53  Consultation Paper, para 8.119. 
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Recommendation 8-14. 

We recommend that a provision should be included in the Bill setting out that:  

(1) development authorised by permission granted in response to an 

application must be commenced by the date or dates specified in any 

relevant condition; and 

(2) in the absence of any such condition the development must be commenced 

within five years of the grant of permission. 

 

Specific conditions: land under the control of the applicant (section 72(1)(a)) 

We provisionally proposed that the Code should include a provision empowering 

planning authorities to impose conditions providing that the development or use of 

land under the applicant’s control (whether or not it is land in respect of which the 

application has been made) should be regulated to ensure that the approved 

development is and remains acceptable in planning terms (Consultation Question 8-

15). 

8.136 Certain types of condition are specifically provided for in the TCPA 1990 to avoid any 

doubt that might otherwise arise as to their lawfulness, or as to the powers of a 

planning authority to enforce it in the event of non-compliance. 

8.137 Section 72(1)(a) is an example of such a provision.  It enables planning authorities to 

impose conditions which regulate the development or use of any land under the 

applicant’s control, whether it is included in the application or not, if the authority 

considers it necessary for the viability of the permission in general.54  So, for example, 

an authority can require that land adjacent to a highway is to be kept free of buildings 

and vegetation above a certain height, in order to ensure that there will always be a 

visibility splay.55  We noted in our Consultation Paper that the question of whether 

land falling within the scope of this provision is “under the control of the applicant” is 

not considered to require outright ownership, but is assessed as a matter of fact and 

degree.56  

8.138 We suggested that this provision should be restated in the Bill, along with section 

72(3).  Thirty-two consultees responded to this proposal; 30 were in favour, largely 

without comment. 

8.139 The CLA suggested that the lack of a requirement that there be “some relevant 

connection between the application site and ‘other land’” rendered the provision 

overly broad, and open to abuse.  However, the requirement that a condition must be 

                                                

54  Consultation Paper, para 8.123. 

55  A visibility splay is a clear, unobstructed area surrounding a junction or access point that allows those exiting 
the connecting road to see oncoming traffic. 

56  George Wimpey & Co Ltd v New Forest DC (1979) 250 EG 249. 
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relevant to the development being permitted would require there to be such a 

connection.   

8.140 We consider that there is a need for a statutory power to impose (and therefore to 

enforce) such a condition, as it may require activities to take place (or, more often, 

not to take place) on land in perpetuity, long after the original applicant has ceased 

to have control over it. 

Recommendation 8-15. 

We recommend that the Bill should include a provision to the effect that planning 

authorities may impose conditions providing that the development or use of land 

under the control of the applicant (whether or not it is land for which the application 

has been made) should be regulated to ensure that the approved development is 

and remains acceptable in planning terms. 

 

Specific conditions: time-limited permissions (Section 72(1)(b) TCPA 1990) 

We considered that the Code should include a provision setting out that planning 

authorities can require that buildings or works authorised by the permission be 

removed, or the authorised use be discontinued where permission has been granted 

for a limited period, and that works be carried out at that time for the reinstatement of 

land (Consultation Question 8-16). 

8.141 Section 72(1)(b) of the TCPA 1990 provides another example of a category of 

condition prescribed in primary legislation for the avoidance of doubt as to its 

legitimacy.  It enables planning authorities to require the removal of any buildings or 

works authorised by the permission, or the discontinuance of any use of land so 

authorised, at the end of a specified period, and the carrying out of any works required 

for the reinstatement of land at the end of that period. 

8.142 Section 72(2) goes on to define permissions granted subject to the conditions in 

section 72(1)(b) as “planning permission granted for a limited period”.57 

8.143 We proposed that this provision should be retained in the Bill, to ensure that there is 

no uncertainty as to the powers of a planning authority in relation to restoration 

requirements.58  In particular, it may transpire that the applicant may no longer have 

any involvement with the land by the time the condition comes to be enforced, hence 

the need for a specific statutory power. 

8.144 All 29 consultees who responded agreed, largely without comment. 

                                                

57  See Recommendation 8-9. 

58  Consultation Paper, para. 8.128. 



 

149 

Recommendation 8-16. 

We recommend that the Bill, or regulations under the Bill, should enable the 

imposition of conditions where permission has been granted for a limited period, to 

the effect that:  

(1) at the end of the period the buildings or works authorised by the permission 

be removed, or the authorised use be discontinued, and  

(2) works be carried out at that time for the reinstatement of land. 

 

Specific conditions: time-limited permissions (Section 72(3)). 

We provisionally proposed that a provision equivalent to section 72(3) of the TCPA 1990 

(as to time-limited conditions) be retained in the Code, but drafted so as to make clear 

that it applies only in the case of (1) time-limited permissions issued under what is now 

section 72(1)(a), and (2) certain time-limited permissions issued between 1960 and 1968 

(Consultation Question 8-17). 

8.145 The provision that is now section 72(3) of the TCPA 1990 was originally enacted as 

section 41(3) of the Caravan Sites and Control of Development Act 1960, which came 

into force on 29 August 1960.  It provides that a planning permission that is subject 

to a condition that operations be commenced by a specific date only applies so as to 

authorise development which is carried out before that date.  Section 41(3) of the 

1960 Act in due course became section 18(3) of the TCA 1962.   

8.146 Sections 65 and 66 of the TCPA 1968, which came into force on 1 January 1969, 

then introduced the standard conditions as to the duration of a planning permission 

(now in sections 91 and 92 of the TCPA 1990).  And section 67 of the 1968 Act 

provided that section 18(3) of the 1962 Act did not apply in relation to commencement 

conditions imposed by sections 65 and 66.   

8.147 However, there are still in existence some permissions, granted between 29 August 

1960 and 31 December 1968, that were subject to time-limiting conditions – 

particularly in relation to minerals.  Section 72(3) therefore applies to such 

permissions.   

8.148 Section 72(3) generally does not apply to permissions issued on or after 1 January 

1969, as they will usually be subject to conditions imposed under what are now 

sections 91 or 92 of the TCPA 1990.  But section 91 of the 1990 does not apply to 

planning permissions granted for a limited period.59  And therefore section 72(3) does 

apply to such permissions. 

                                                

59  TCPA 1990, ss 72(1)(b) and 91(4)(c). 
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8.149 We therefore proposed that section 72(3) be retained, but clarified to ensure that it 

only applies to permissions in these two limited categories.60 

8.150 Of the 29 consultees who responded to this question, all were in agreement, largely 

without comment.  

Recommendation 8-17. 

We recommend that a provision equivalent to section 72(3) of the TCPA 1990 (as to 

time-limited conditions) should be retained in the Code, but drafted so as to make 

clear that it applies only in the case of:  

(1) permissions issued between 29 August 1960 and 31 December 1968; and 

(2) time-limited permissions issued under what is now section 72(1)(b). 

 

Other conditions that may be enforced against those other than the applicant  

We provisionally proposed that the Bill, or regulations under the Bill, enable the 

imposition of conditions to the effect: (1) that particular features of the building or land 

to which the permission relates be preserved, either as part of it or after severance from 

it; (2) that any damage caused to the building or land by the authorised works be made 

good after those works are completed; or (3) that all or part of the building or land be 

restored following the execution of the authorised works, with the use of original 

materials so far as practicable and with such alterations as may be specified 

(Consultation Question 8-18). 

8.151 We noted that section 17 of the Listed Buildings Act 1990 provides examples of 

certain types of conditions that may need to be enforced against persons other than 

the original applicant.  We suggested that such conditions may be useful in 

circumstances other than those involving listed buildings.  If the Code is to contain 

any explicit provision as the types of condition that may be imposed, these might 

usefully be included. 

8.152 32 consultees responded to this question. All agreed with the suggestion in principle, 

but some questioned whether the conditions are precise enough to be enforced, so 

that they would fail to comply with the basic Newbury test.61  Some also suggested 

that it would be more appropriate to deal with such matters by means of a method 

statement.  We note the concerns, although the provision is already in statute, and 

has not apparently caused any problems.   

8.153 It is likely that the works required by a condition of this kind will often need to be 

carried out by, or on behalf of, the applicant – and in effect as part of the permitted 

works.  However, the land involved may be sold immediately on completion of the 

works, so that there could sometimes be a need to enforce the requirements of the 

                                                

60  Consultation Paper, para 8.130. 

61  See para 8.94 above. 
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condition against a new owner. It would therefore seem appropriate for the power to 

be statutory.  

Recommendation 8-18. 

We recommend that the Bill should enable the imposition of conditions to the effect 

that: 

(1) particular features of the building or land to which the permission relates be 

preserved, either as part of it or after severance from it;  

(2) any damage caused to the building or land by the authorised works be 

made good after those works are completed; or  

(3) all or part of the building or land be restored following the execution of the 

authorised works, with the use of original materials so far as practicable 

and with such alterations as may be specified. 

 

APPROVAL OF DETAILS 

We provisionally proposed that the Bill should clarify the existing law and procedures 

as to the approval of details required by a condition of a planning permission, whether 

imposed at the request of an applicant (in relation to matters not sufficiently 

particularised in the application) or instigated by the authority itself (Consultation 

Question 8-19). 

8.154 Full planning permission is often granted subject to one or more conditions requiring 

that certain details are subsequently approved by the planning authority.  And outline 

permission is granted requiring the approval of one or more reserved matters; and 

either the initial permission or the subsequent approvals may be subject to conditions 

requiring matters to be approved.  In response to such conditions and requirements, 

developers must make an application for the approval of the details in question. 

8.155 We noted that some provisions in the TCPA 1990 relating to “applications for planning 

permission” may not extend to “applications for the approval of reserved matters”, far 

less to “applications for the approval of details required by a condition”.  The present 

exercise provides an opportunity for the legislation to be clarified in regard to all such 

applications, to ensure that there is a statutory basis for the procedures that are 

currently operated.62   

8.156 We emphasised that it could be made clear that the determination of such an 

application is not an opportunity to revisit the question of whether the development in 

question is acceptable in principle, but should be based solely on the acceptability of 

the details in question.63   

                                                

62  Consultation Paper, para 8.137 to 8.142. 

63  As with s 73(2); and see Thirkell v Secretary of State [1978] JPL 844. 
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8.157 All 36 consultees who responded to this question were in agreement.  Planning Aid 

Wales and Friends of the Earth Cymru underlined the importance of ensuring that the 

approval of such details is by way of a transparent process.  We agree. 

Recommendation 8-19. 

We recommend that the Bill should clarify the existing law and procedures as to the 

approval of details required by a condition of a planning permission, whether 

imposed at the request of an applicant (in relation to matters not sufficiently 

particularised in the application) or instigated by the authority itself. 

 

We provisionally proposed that a planning authority be able in an appropriate case to 

decline to determine an application for the approval of one detailed matter without at 

the same time having details of another specified matter (Consultation Question 8-20). 

8.158 Linked to Recommendation 8-19, it may be that in some cases a planning authority 

is unwilling to approve one detailed matter without also having available the details 

of another, so that the approvals can be linked.  We noted in the Consultation Paper 

that this could ensure that the details of the brickwork of a new house are not 

approved separately from the roofing materials.   

8.159 We suggested that it might therefore be useful for an authority to decline to consider 

one detailed matter without at the same time having details of another specified 

matter.   

8.160 This proposal received 36 responses, 33 of which agreed.  Carmarthenshire CC, for 

example, noted that “a number of conditions may be interdependent and without 

details relating to those that are interrelated the other cannot be fully considered”. 

8.161 Two consultees expressed concern about the potential for planning authorities to use 

this power to delay developments. While the Home Builders Federation agreed with 

the proposal in principle, they suggested that an application should include “a 

specified time period in which to ask for the additional information and the right of 

appeal against any such request, similar to that in place at the application registration 

stage”. The Mineral Products Association opposed the proposal entirely, suggesting 

that it was “clearly open to abuse” by planning authorities. And the RTPI, the Canal 

& River Trust and Huw Evans suggested that there should be a requirement for 

planning authorities that wish to exercise the proposed power to provide reasons for 

doing so. They suggested that this could help to mitigate any concerns about the 

proposal’s potential misuse.  

8.162 We can see the attraction of a requirement to provide reasons, and a right of appeal.  

However, an additional right of appeal would be cumbersome.  We note the provision 

of article 3(2) of the DMP(W)O 2012, which provides that: 

  Where the [authority] who are to determine an application for outline planning 

permission are of the opinion that, in the circumstances of the case, the 

application ought not to be considered separately from all or any of the 
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reserved matters, they must within the period of one month beginning with the 

receipt of the application notify the applicant that they are unable to determine 

it unless further details are submitted, specifying the further details they 

require. 

8.163 The problem to which this Consultation Question relates could be the subject of an 

equivalent provision in the DMP(W)O, enabling an authority to decline to determine 

an application for the approval of details without further details being supplied – which 

could of course include the subject matter of another condition.  And a failure to 

determine an application for the approval of details is already subject to a right of 

appeal.64 

Recommendation 8-20. 

We recommend that a provision should be included within the DMP(W)O enabling a 

planning authority to decline to determine an application for the approval of a 

reserved matter or an approval required by a condition unless further details are 

supplied, by a procedure analogous to that in article 3(2) of the DMP(W)O 2012. 

 

Notification of development approved in principle by a development order 

We provisionally proposed that the Bill should clarify the existing law and procedures 

as to the approval of details required by a condition of a permission granted by a 

development order; or by a requirement imposed by a planning authority following a 

notification of proposed works under a development order (Consultation Question 8-

21). 

8.164 Just as many planning permissions are granted subject to conditions requiring further 

details to be approved, so too the permission granted by a development order for 

certain categories of development is subject to a requirement that details are 

approved before the start of the works (the “prior approval” procedure).  In some 

cases, all permissions in a particular category are subject to prior approval;65 in 

others, every proposal must be notified to the authority so that it can consider on a 

case-by-case basis whether it wishes to have an opportunity to approve the details.66  

8.165 In either case, where the details have to be approved by the authority, an application 

must then be submitted to it, broadly in accordance with the procedure outlined 

above.67  We noted that any adjustments made to that procedure would need to be 

considered carefully in the light of any implications for the prior approval procedure.  

                                                

64  TCPA 1990, s 78(1)(b), (2). 

65  GPDO 1995, Sched 2, Part 11 (development permitted by private Act etc); Part 17, Class F (gas pipelines), 
Class G (electricity cables); Parts 19, 20 (minerals). 

66  GPDO 1995, Sched 2, Part 6 (agriculture); Part 7 (forestry); Part 23 (minerals); Part 24 
(telecommunications); Part 30 (tolls); Part 31 (demolition). 

67  See paras 8.154 to 8.157. 
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8.166 This was supported by all of the 30 consultees who responded to this question. 

Recommendation 8-21. 

We recommend that the Bill should clarify the existing law and procedures as to the 

approval of details required:  

(1) by a condition of a permission granted by a development order; or  

(2) by a planning authority following a notification of proposed works under a 

development order. 

 

We provisionally proposed that the Code include a provision setting out a time limit 

within which the planning authority can respond to a notification of a proposal to carry 

out development in a relevant category (for example, buildings for agriculture and 

forestry), such that an applicant can proceed if no response has been received to the 

notification (Consultation Question 8-22). 

8.167 Under the second of the two prior-approval procedures referred to above,68 

permission is granted by a development order for all development in a particular 

category (for example, agricultural buildings), and an authority is notified of a 

particular proposal in that category so that it can consider whether it wishes to have 

an opportunity to approve details.  We suggested that it might be helpful if there were 

to be a statutory time limit within which the authority can respond. 

8.168 Of the 38 responses to this question, 18 were in agreement, and 6 were equivocal.  

A number pointed out that there already exists such a time limit in many of the 

relevant Parts of Schedule 2 to the GPDO 1995, and no further reform is necessary 

in this regard.  Fourteen disagreed, largely planning authorities concerned about 

possible abuses.  Blaenau Gwent CBC, for example, observed that:  

  the prior notification application procedure is confused, open to abuse and 

clear guidance on all forms of prior notification (from agriculture to telecoms to 

demolitions) should be issued or the entire approach to these sorts of 

applications re-thought. 

8.169 We agree that the prior approval process, which is meant to assist landowners by 

avoiding the need for a full planning application, can appear complex in practice.  

Welsh Government guidance, currently in section 3.3 of the Development 

Management Manual, may need to be updated.  And we do not recommend the more 

widespread use of this procedure, as has occurred in England.  But we make no 

recommendation for a change to the existing time limits, as they seem to operate 

satisfactorily at present. 

                                                

68  See para 8.164, and fn 66. 
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Recommendation 8-22. 

We recommend that no change should be made to the law regarding the time limits 

within which authorities should respond to notification of development permitted by 

certain Parts of the GPDO (for example, those relating to buildings for agriculture 

and forestry).   

 

VARIATION OF PLANNING PERMISSION  

The existing law 

8.170 Where planning permission has been granted for development, three procedures 

exist to allow for it to be amended.   

8.171 Firstly, the landowner (but not anyone else) may apply to the planning authority to 

make a non-material change to a planning permission under section 96A of the TCPA 

1990. To determine whether or not a proposed change is material, the planning 

authority must “have regard to the effect of the change, together with any previous 

changes made under this section, on the planning permission as originally granted”.69  

If the application is successful, the amended permission will replace (not supplement) 

the original permission. 

8.172 Secondly, anyone may apply for the variation of a condition attached to a planning 

permission, under section 73. If the application is successful, the result will be an 

additional permission, alongside the permission as originally granted – either may 

therefore be implemented. Section 71ZA imposes a condition to the effect that a 

permission must be implemented in accordance with the specified drawings; so 

section 73 in effect allows the substitution of different drawings. Section 91 imposes 

a condition as to the time within which the permitted development must be started; 

section 73 therefore allows for a possible extension.70 

8.173 Thirdly, anyone may invite the planning authority to modify a permission for 

development that has not yet been completed, under section 97. Or the authority may 

make such a modification of its own accord.  Either way, such a modification will result 

in a new permission, rendering the original permission invalid.   

8.174 We noted that it is not entirely clear why only landowners may apply under section 

96A to make non-material amendments, given the inconsequential nature of the 

issues involved.  And it is difficult to see why a planning authority would object to 

developers reverting back to their original permission, having previously granted it.   

8.175 Section 96A does not deal with an amendment that is material, but still minor.  And 

section 97 simply gives a power for an authority to modify a permission; there is no 

procedure for anyone to request it to consider doing so (and no provision for it to 

                                                

69  TCPA 1990, s 96A(2). 

70  This is a provision that applies in Wales but not in England; TCPA 1990, s 73(5), amended by P(W)A 2015, 
s 35(7). 
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require the payment of a fee). If the authority is not willing to modify a permission 

under section 97, anyone seeking an amendment that is material (whether minor or 

otherwise) must therefore do so by making a completely new application. 

Possible reform 

We suggested that it might be helpful to bring together the procedures for seeking 

amendments to planning permissions, currently under section 73 and 96A of the TCPA 

1990, into a single procedure for making an application for any variation of a permission 

– whether major or minor – which can be dealt with by the planning authority 

appropriately, in the light of its assessment of the materiality of the proposed 

amendment.  We envisaged that the authority would be able to choose to permit either 

(1) both the original proposal and a revised version, with the applicant able to 

implement either; or (2) only the revised version, which would thus supersede the 

original (Consultation Question 8-23). 

8.176 In our Consultation Paper, we suggested that the limitations placed on each 

procedure are irrational, and do not necessarily correspond with the needs of 

applicants.71   

8.177 We suggested that it might be preferable for there to be a single procedure for anyone 

to apply to the authority to vary a permission that has not yet been implemented (or 

not yet fully implemented).  In response to such an application, the authority could 

categorise the proposed amendment as: 

1) the renewal of a permission that has not yet expired; 

2) a non-material change to the development already permitted (in which case 

an amendment to the permission could quickly be approved without further 

ado); 

3) a material but minor change (in which case the application may need to be 

advertised or notified, but the authority should be required to consider only the 

proposed amendment, rather than the principle of the development); or 

4) a major change (in which case the authority should promptly advise the 

applicant to submit a new application, which will be considered from first 

principles in the normal way). 

8.178 We suggested that this would be simpler for applicants, and ensure more flexibility 

for planning authorities, who can respond to an application for variation in whatever 

way they consider appropriate, depending on the particular circumstances.72  We also 

suggested that it should be within the authority’s discretion to decide what “non-

material” or “material” should mean in this context. 

                                                

71  Consultation Paper, paras 8.154 – 8.158. 

72  Consultation Paper, para 8.159. 
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8.179 We received 45 responses to this proposal. Five consultees strongly supported the 

proposal, with the National Trust noting that it would “help to simplify what is quite a 

complex mix of procedures”. 

8.180 Twenty-five consultees agreed in principle, but expressed concerns about the 

proposal’s precise details. Monmouthshire CC asked whether the procedure would 

add complexity to enforcement, if a developer were to implement part of the original 

scheme and part of the revised one. Andrew Ferguson asked whether the proposal 

would create confusion about the status of section 106 agreements. 

8.181 Eleven consultees disagreed with the proposal entirely. The Canal & River Trust 

emphasised that 

  It is important to keep a distinction between the two procedures given that 

they have different timescales for determination, and different requirements 

for information and consultation. 

8.182 This sentiment was also expressed by a number of other consultees, who were 

particularly concerned about the loss of section 96A, which has in their view provided 

a quick, easy way of achieving a non-material amendment.  Several emphasised that 

section 96A results in an amendment to the original permission, whereas section 73 

results in the issue of a new permission alongside it, which minimises enforcement 

problems.   

8.183 The Mineral Products Association supported the introduction of a unified procedure, 

but questioned how it would operate in relation to a minerals permission, which may 

subsist for many years. 

Recommendations 

8.184 On reflection, we agree that the procedure for applications for non-material 

amendments, under section 96A, should be retained as a separate procedure, as it 

provides a speedy route to achieve minor amendments.  And it is probably preferable 

for such an application to result in a variation of the original permission, since that will 

lead to greater clarity in the event of any subsequent enforcement action.  Any 

conditions (including those as to time limits for implementation) and any planning 

obligations would remain in place – save insofar as they were the subject of the 

approved amendment. 

8.185 Section 73 applications seem to provide a useful procedure for achieving some 

variation to a planning permission.  However, they are subject to limitations. 

8.186 We note that Sullivan J held in Pye v Secretary of State that the determination of an 

application under section 73 was a matter to which the duty (under section 70(2)) to 

have regard to the development plan would apply.73  We question whether this is 

correct; but in any event our recommendation in Chapter 5 (bringing all functions 

under the planning Acts within the scope of the development plan duty – and indeed 

other duties) would remove uncertainty in this regard.  And it would also make plain 

                                                

73  [1998] 3 PLR 72, approved by the Court of Appeal in R (Powergen) v Leicester CC (2001) 81 P&CR 5, at 
[26]. 
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that consideration must be given to the development plan as it is at the time of the 

amendment application, not as it was at the time of the original decision.74 

8.187 We also note that one possible response to an application under section 73 is that an 

authority may grant planning permission unconditionally.75 This may seem to 

contradict sections 91 and 92, whereby every permission is subject to a time-limit 

condition. The Court of Appeal, in R (Powergen) v Leicester CC, indicated that this 

was not a problem; but we consider that it should be made plain that a new permission 

granted under section 73 should be subject to a new time limit – either as specified 

or, by default, five years – but in either case measured from the grant of the new 

permission, not from that of the original permission.  

8.188 More significantly, we have already observed above that an application under section 

73 may be used in a variety of ways, but we consider that it should be possible to 

make an application under a restated section 73 not merely for a variation to 

conditions but also for any other variation to the permission.  In considering such an 

application, the planning authority should be under a duty to consider only the part of 

the planning permission to which the variation application relates – although it must 

not ignore the wider considerations affected by the proposed amendment, as a 

successful application would result in a new permission.76   

8.189 Furthermore, if the authority decides that the amendment is sufficiently minor that it 

could have been dealt with by an application under the provision restating section 

96A, it should generally be able to treat the application that has been made under the 

restatement of section 73 as if it had been made under the restated section 96A.  The 

fees consequences of this would need to be adjusted appropriately. 

8.190 An application under section 96A can only be made by or on behalf of someone who 

has an interest in the relevant land; and someone who has made an application under 

section 73 might not want it to be dealt with under section 96A.  The power to convert 

an application under section 73 to one under section 96A should therefore be 

exercisable only with the written consent of both the applicant and (if different) the 

owner.   

8.191 If on the other hand the authority concludes that the amendment is sufficiently major 

that it should be the subject of a completely new application – with consequential 

implications for notifications and fees – it should notify the applicant straight away.   

8.192 We accept that special provision may need to be made to reflect the special 

circumstances applying in the case of minerals permissions. 

8.193 The discretionary power of an authority to modify a permission of its own volition, 

under what is currently section 97 of the TCPA 1990 – possibly subject to the payment 

of compensation in appropriate cases – would remain as it is.  

                                                

74  See Stefanou v Westminster CC [2017] EWHC 908. 

75  TCPA 1990, s 73(2)(a). 

76  Pye v Secretary of State [1998] 3 PLR 72. 
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Recommendation 8-23 

We recommend that section 73 of the TCPA 1990, governing the procedures for 

seeking amendments to conditions attached to a planning permission, should be 

restated in the Bill in an amended form so as to allow the making of an application 

for any amendment to a permission, including but not limited to a change of 

conditions, provided that: 

(1) in considering such an application, the planning authority should be under 

a duty to consider only the part of the planning permission to which the 

variation application relates; 

(2) if it decides that the proposed amendment is sufficiently minor that it could 

have been dealt with by an application under the provision restating section 

96A (non-material minor amendments), the authority can treat the 

application as if it had been made under that provision; and 

(3) if it decides that the proposed amendment should be the subject of a new 

application, it should notify the applicant as soon as possible. 

 

We provisionally proposed that the Planning Code should extend the scope of section 

96A (approval of minor amendments) to include approvals of details (Consultation 

Question 8-24). 

8.194 We noted in the Consultation Paper that it might be helpful to extend the scope of the 

procedure under section 96A (non-material minor modifications) to applications for 

the approval of details. So, for example, where one type of brick has been approved, 

a similar one could readily be substituted. 

8.195 Of the 36 responses to this suggestion, 29 were in agreement, largely without 

comment.  Several authorities disagreed, simply commenting that the current process 

works well.   

8.196 Section 96A allows for the making of non-material minor amendments to an existing 

permission, including to conditions attached to a permission. This would also 

arguably include amendments to the details approved in response to a condition. If 

that is right, our suggested reform would not be required. But it would be helpful to 

clarify that this is so. 

Recommendation 8-24. 

We recommend that the Bill should make it clear that the scope of the provision 

restating section 96A (approval of minor amendments) includes the making of non-

material minor amendments to the details of a development approved in response 

to a condition of a permission. 
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Variation in case of urgency 

We provisionally proposed that there be available an expedited procedure for the 

determination of an application to vary a permission where the permitted development 

is under way (Consultation Question 8-25) 

8.197 In the Consultation Paper we noted the particular problems that may arise where a 

need to amend a planning permission arises with building works about to start, or 

indeed under way. We suggested that it might be helpful for the amendment 

procedures discussed above to be operated in an expedited manner in such cases – 

possibly subject to the payment of an enhanced fee. 

8.198 This proposal resulted in 41 responses – 18 in support, 17 in opposition, and six 

equivocal. National Grid welcomed it, commenting that “we believe this recognises 

the challenges of development, and helps to make Wales an attractive area for 

investment”. The RTPI suggested that a form of expedited procedure is already in 

place in some areas. Some emphasised the need to ensure that the interests of 

consultees were not harmed by such an expedited procedure.   

8.199 A number of planning authorities disagreed, preferring to use the existing procedures 

under section 96A and section 73. They also cited lack of resources – pointing out 

that an increase in fee income cannot be instantly translated into additional staff. 

8.200 We note that the section 96A procedure (non-material amendments) results in a 

decision being made within 28 days – 14 days to allow for representations to be made 

in response to notices on site and delivered to neighbours, and 14 days to process 

the application. That may still be an excessive period in cases of urgency. On the 

other hand, it would be unfortunate if amendments were too easily made in cases 

where the initial application had been controversial – even small amendments may 

be equally controversial.   

8.201 We therefore consider that the restatements of both section 96A and section 73 

(assuming that they remain separate) should facilitate an expedited procedure, to be 

available in any case where the original application produced no response at all, or 

no response in relation to the particular element of the scheme now sought to be 

amended. Secondary legislation (currently article 28A of the DMP(W)O 2012) could 

then be amended to allow for a 14-day turnaround time in such cases where the 

proposed amendment is non-material; and perhaps 28 days where the application 

was for a more substantial amendment, under section 73. 

8.202 There would be no requirement for a specific provision in primary legislation relating 

to a higher fee, as that would be covered by the general power to require the payment 

of different fees in different circumstances.77 

                                                

77  TCPA 1990, s 303A; see para 18.51 and Consultation Paper, paras 18.74 to 18.79. 
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Recommendation 8-25 

We recommend that there should be available an expedited procedure for the 

determination of an application to vary a permission – under the provisions 

restating either section 96A or section 73 – where the implementation of the 

permitted development is imminent or under way, limited to cases that have not 

attracted representations in relation to the part of the development now sought to 

be varied. 

 

REGULATIONS FOR CALLING-IN APPLICATIONS 

We provisionally proposed that the Welsh Ministers should have powers to make 

regulations requiring applications in a particular category to be notified to them, and to 

make a direction requiring a particular application to be so notified, so that they may 

decide whether to call it in for their decision (Consultation 8-26). 

8.203 Under section 77 of the TCPA 1990, Welsh Ministers have the power to direct that 

applications in certain categories are referred to them, so that they can “call in” an 

application where that seems appropriate.78 

8.204 The principal direction requiring the notification to the Welsh Ministers of applications 

in certain categories is the TCP (Notification) (Wales) Direction 2012. This replaces 

previous directions issued in 1992 and 1993.79 It includes applications for 

development in flood risk areas, residential development containing over 150 units, 

minerals, waste disposal, and the extraction of aggregates in national parks or areas 

of outstanding natural beauty. Circular 07/12, accompanying the 2012 Direction, 

observed that only 15 per cent of applications referred to the Welsh Ministers under 

the previous arrangements were in the end “called in”, and the direction had been 

revised in consequence.   

8.205 In our Consultation Paper, we proposed that this power should be transposed into 

secondary legislation, in the form of regulations, rather than being based in directions, 

as at present. We made no suggestion as to Welsh Ministers’ power to call in 

individual planning applications, noting that a direction remained the most appropriate 

vehicle for that purpose. 

8.206 This suggestion provoked 33 responses, of which 32 were in favour (largely without 

further comment). The RTPI, who agreed with our proposal, suggested that it would 

“help with the transparency of the call-in process”.   

8.207 It has been suggested that it is quicker to make a direction than to produce 

regulations.  However, we emphasise that a new power to impose by regulations the 

general requirements as to notifying the Welsh Ministers of applications in certain 

categories is not intended to detract from their power to issue directions in particular 

                                                

78  Planning Policy Wales (Edition 9), Chapter 3: Development Management (November 2016). 

79  TCP (Development Plan ands and Consultation) Directions 1992; TCP (Shopping Development) (England 
and Wales) (No 2) Direction 1993. 
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cases – there will always be situations that will require their intervention on an urgent 

basis.   

8.208 What we had in mind was that the power to call in applications should be framed by 

reference both to directions (to be used in specific cases, if necessary at very short 

notice) and to regulations, for applications in certain categories.  So, for example, if 

the Welsh Ministers take a policy decision that all applications involving the creation 

of more than 1000 sq m of retail floorspace should be called-in for their decision, that 

should be in regulations.  But if they decide to call-in a specific application, perhaps 

because of substantial local controversy, that should be done by a direction. 

Recommendation 8-26. 

We recommend that the Bill should include a provision which empowers Welsh 

Ministers to: 

(1) make regulations requiring applications in a particular category to be 

notified to them, and  

(2) make a direction requiring a particular application to be so notified, so that 

they may decide whether to call it in for their decision. 

 

We provisionally proposed that, where the Welsh Ministers decide to call in an 

application for planning permission, they (rather than, as at present, the planning 

authority) should be under a duty to notify the applicant (Consultation Question 8-27). 

8.209 In relation to the proposal outlined above, we also suggested in our Consultation 

Paper that the duty to notify an applicant that their application has been called in 

should lie with the Welsh Ministers, rather than the planning authority. We suggested 

that this would ensure that the procedure was consistently carried out.  Such a duty 

would apply only where an application is actually called in, not where it is simply 

referred to the Welsh Ministers.80 

8.210 This was supported by all but one of the 35 consultees who responded to this 

suggestion, with the RTPI arguing that it would “provide clarity of the process and 

who is responsible”. Lawyers in Local Government also agreed, as “it is their 

decision”. 

8.211 Only one consultee, Sirius Planning, disagreed.  It argued that “there would be less 

room for error if all communication comes from the council”.  We do not agree.  Welsh 

Ministers have responsibility for processing and making decisions about the case.  By 

requiring the planning authority, or council, to notify the applicant, there is room for 

errors to arise due to communication failures between the authority and the Ministers. 

Requiring the council to notify applicants would therefore add an unnecessary layer 

of bureaucracy to the process. 

                                                

80  Consultation Paper, para 8.186. 
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8.212 Additionally, as the Planning Encyclopedia notes, more and more applications are 

being processed through electronic submission, and there is provision for Welsh 

Ministers to be sent information electronically. The process of notification can 

therefore be carried out with ease, ensuring that communications are less easily 

missed out or lost. 

8.213 This could be achieved by an amendment to the GPDO. 

Recommendation 8-27. 

We recommend that, where the Welsh Ministers decide to call in an application for 

planning permission, they (rather than the planning authority) should be under a 

duty to notify the applicant. 

 

PLANNING APPLICATIONS: MISCELLANEOUS POINTS 

Procedural details to be moved from primary to secondary legislation  

We provisionally proposed that the following provisions currently in the TCPA 1990 

should not be restated in the Planning Bill, but that equivalent provisions be included 

in the DMP(W)O if considered necessary: (1) section 71(3) (consultation as to caravan 

sites); and (2) section 71ZB (notification of development before starting, and display of 

permission whist it is proceeding) (Consultation Question 8-28). 

8.214 We noted that the requirement in section 71(3) of the TCPA 1990 as to consultation 

in relation to applications for caravan sites would more appropriately be located in 

secondary legislation.81  All but one of the 31 consultees who responded to this 

question agreed. 

8.215 We also suggested that the requirements of 71ZB, to notify the authority before 

starting and to display a copy of the permission until it is complete, would be better in 

regulations.82 This too was agreed by almost all.   

8.216 However, the Mineral Products Association observed that minerals permissions often 

ran to many pages, and the development lasted for many years, so that the 

requirements of section 71ZB as to site notices were wholly impractical.  We consider 

this a perfectly reasonable point, which underlines the desirability of including such 

procedural requirements in secondary rather than primary legislation.  We suggest 

that the regulations could make special provisions for applications in particular 

categories, including minerals. 

                                                

81  Consultation Paper, para 8.189. 

82  Consultation Paper, paras 8.190 – 191. 
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Recommendation 8-28. 

We recommend that the following provisions currently in the TCPA 1990 should not 

be restated in the Bill, but that equivalent provisions should be included in secondary 

legislation if considered necessary: 

(1) section 71(3) (consultation as to caravan sites); and 

(2) section 71ZB (notification of development before starting, and display of 

permission whist it is proceeding) 

and that such secondary legislation takes account of the special features of 

development in particular categories, including in particular minerals.  

 

Redundant provisions  

We provisionally proposed that the following provisions currently in the TCPA 1990, 

which appear to be redundant (at least in relation to Wales), need not  be restated in the 

Bill: sections 56(1) (initiation of development); section 70(3) (applications for private 

hospitals); section 74(1)(b) (proposals not in accordance with the development plan); 

section 74(1A) (applications handled by different authorities); section 76 (provisions 

for disabled people); and section 332 (planning applications to be treated as 

applications under other legislation) (Consultation Question 8-29). 

8.217 In the Consultation Paper, we drew attention to a variety of miscellaneous provisions 

that appeared to be entirely redundant.83  All of the 30 consultees responding to this 

question agreed that these provisions could all be omitted.   

8.218 PEBA agreed, but drew attention to the desirability of there being a provision to 

enable the developer and the planning authority to know when development has been 

begun.  We understand that, especially in the light of the plethora of case law over 

the years as to what constitutes the start of development.  However, this is the subject 

of section 56(2) of the TCPA 1990, which relates to the time when development is 

“begun”, which we accept should be restated in the Bill, rather than section 56(1), 

which refers to the date when development is “initiated”, which we suggest is not 

required.   

8.219 The last of the provisions to which we were referring, section 332 of the TCPA 1990, 

enables the Welsh Ministers to produce regulations under which a single application 

to a local authority may serve both as a planning application and as an application 

under some other legislation.  The Welsh Government has drawn our attention to the 

Economic Action Plan under the Well-being Act objective of achieving modern and 

connected infrastructure, which identifies the desirability of reducing the number of 

consents required for development, and suggests that section 332 might assist in 

achieving that aim. 

                                                

83  Consultation Paper, paras 8.196, 8.207. 
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8.220 However, we note that section 332 has apparently never been relied on at any time 

in the 70 years since it was first introduced.84  We consider that, if the Welsh Ministers 

were to wish to bring together particular statutory regimes, it would be almost 

inevitable that they would do so by introducing new primary legislation, and not simply 

by making use of this little-known power to make regulations. 

8.221 We therefore consider that all of the provisions we have identified should be repealed. 

Recommendation 8-29. 

We recommend that the following provisions currently in the TCPA 1990, which 

appear to be redundant (at least in relation to Wales), should not be restated in the 

Bill: 

(1) section 56(1) (the initiation of development); 

(2) in section 70(3), the reference to the Health Services Act 1976 (applications 

for private hospitals); 

(3) section 74(1)(b) (to make provision for the grant of permission for proposals 

not in accordance with the development plan); 

(4) section 74(1A) (planning applications being handled by different types of 

planning authority); 

(5) section 76 (duty to draw attention to certain provisions for the benefit of 

disabled people); and 

(6) section 332 (power of Welsh Ministers to direct that planning applications 

should also be treated as applications under other legislation). 

 

OTHER POINTS RAISED BY CONSULTEES 

Split decisions  

8.222 The Law Society and the Radio Society of Great Britain both made the point that it is 

possible for a planning inspector to make a split decision in response to an appeal, 

under section 79(1)(b) of the TCPA 1990; and a planning authority can make a split 

decision in response to an application for advertisements consent.85  There appears 

to be no reason why this should not also be possible for planning authorities 

determining applications for planning permission (or for listed building consent, or for 

consent for works to protected trees).   

8.223 We agree.  It will often not be appropriate to allow an application in part, but it may 

be.  Where, for example, an application is submitted for a loft conversion and a rear 

                                                

84   As TCPA 1947, s 102(2).   

85   TCP (Control of Advertisements) Regulations 1992, reg 13(1)(a). 
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extension to a house, the authority may wish to allow one and not the other.  It may 

be said that there is an inherent power to allow an application in part,86 but it would 

be more satisfactory if the power were explicit.  

Recommendation 8-30. 

We recommend that the power to determine an application for planning permission, 

currently in section 70(1) of the TCPA 1990, should be clarified to make explicit the 

power of an authority to grant permission for all or part of the development that is 

the subject of the application. 

 

Reasons for decisions  

8.224 The Law Society and Allan Archer both drew attention to the need for a planning 

authority to provide reasons for its decision on a planning application, and to the 

decision of the Supreme Court in R (CPRE Kent) v Dover DC, handed down after the 

publication of the Consultation Paper.87  There has always been a statutory duty for 

an authority to provide reasons for refusing to grant permission, and for the imposition 

of any conditions on a grant of permission.  A general duty to give reasons for a grant 

of permission was introduced (in England) in 2003, but withdrawn in 2013.88   

8.225 In Dover, Lord Carnwath considered that, notwithstanding the absence of a statutory 

duty (since 2013), there could nevertheless be a common law duty in certain cases.  

He observed: 

  The court should respect the exercise of ministerial discretion, in designating 

certain categories of decision for a formal statement of reasons. But it may 

also take account of the fact that the present system of rules has developed 

piecemeal and without any apparent pretence of overall coherence. It is 

appropriate for the common law to fill the gaps, but to limit that intervention to 

circumstances where the legal policy reasons are particularly strong. 

8.226 As for the circumstances where that common law duty would apply, Lord Carnwath 

observed as follows: 

  It should not be difficult for councils and their officers to identify cases which 

call for a formulated statement of reasons, beyond the statutory requirements. 

Typically they will be cases where, as in Oakley and the present case, 

permission has been granted in the face of substantial public opposition and 

against the advice of officers, for projects which involve major departures 

from the development plan, or from other policies of recognised importance 

(such as the “specific policies” identified in the NPPF …). Such decisions call 

                                                

86  R (McAlpine Homes) v Staffordshire CC [2002] 2 PLR 1 (application to register land as a town or village 
green may be allowed in part). 

87  [2018] 1 WLR 108, SC. 

88  TCP (General Development Procedure) (England) (Amendment Order 20013, art 5; TCP (Development 
Management Procedure) (England) (Amendment) Order 2013, art 7.  
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for public explanation, not just because of their immediate impact; but also 

because, as Lord Bridge pointed out [in SAVE Britain’s Heritage v Secretary 

of State [1991] 1 WLR 153], they are likely to have lasting relevance for the 

application of policy in future cases. 

8.227 We consider that it would be of assistance to planning authorities, applicants and 

third parties if there were to be an explicit statutory basis as to the circumstances in 

which there is a duty to give reasons.  We suggest that, on the basis of the reasoning 

in Dover, the duty applies where  

1) permission has been granted  

 in the face of substantial public opposition, and  

 against the advice of officers;  

2) for projects which involve major departures  

 from the development plan, or  

 from other policies of recognised importance (such as those in the 

PPW). 

8.228 We recognise that it would be difficult if not impossible to produce a statutory formula 

to encapsulate satisfactorily the terms “in the face of substantial public opposition”; 

“major departures”; and “policies of recognised importance”.   

8.229 However, a key element in the Dover formulation is that the permission will have been 

granted against the advice of officers, which will be readily ascertainable.  Further, 

there will be relatively few cases where this occurs.  And just as it is helpful to 

developers to know the reasons for the refusal of permission, so that they can decide 

whether or not to appeal to the Welsh Ministers, so it would equally be helpful for third 

parties to know the reasons for the grant of permission against officers’ 

recommendations, so that they can decide whether to pursue an application for 

judicial review. 

Recommendation 8-31. 

We recommend that there should be a duty on planning authorities to provide a 

reason for a decision to grant planning permission in the face of a recommendation 

by officers to refuse permission. 

 

Power to dispose of applications 

8.230 POSW, and five individual planning authorities, suggested that the power for 

authorities to dispose of dormant applications should be extended.  Neath Port Talbot 

CBC commented as follows:  
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  The ability to finally dispose of applications was amended in Wales when the 

DM Procedures Order was amended in 2015 and as such whilst LPAs can 

finally dispose of applications submitted before that date, they can’t do so for 

those submitted after that date.  It would be good to reinstate the powers for 

LPAs to finally dispose of applications that are lying dormant without progress 

being made by the applicants/agents. 

8.231 We consider that, if negotiations in relation to an application have come to an end 

without leading to a solution acceptable to the planning authority, the correct course 

is for the authority to refuse the application, since it must be, by definition, 

unacceptable.  That refusal will have to be accompanied by reasons in the usual way; 

and may lead to an appeal – which will at least resolve the matter one way or another.  

However, if there is indeed a significant problem for authorities, substantiated by 

evidence, a suitable amendment could be made to the DMP(W)O 2012 when it is 

next amended or replaced.  

Completion notices 

8.232 Finally, PINS drew attention to the provisions of sections 94 and 95 of the TCPA 

1990, relating to completion notices.  It observed:  

  Though it is not known how much LPAs use these provisions, appeals in this 

respect are rare and do not appear to serve much of a practical purpose. On 

appeal, Completion Notices are unlikely to lead to any significant change in 

progressing development. Such situations are an issue, and maybe 

worthwhile in reviewing. 

8.233 A completion notice enables a planning authority to take action where development 

has been started, in reliance on planning permission, but not completed – where, for 

example, a builder becomes insolvent half way through the erection of a house.  

Where it seems clear that no further action will take place, the issue of a completion 

notice at least stops the clock, and means that no further action can take place in the 

distant future.  Once the notice has come into effect, the authority can then serve a 

discontinuance notice (under section 102) to bring about the removal of the half-

completed building.  An example of the procedure in action is afforded by the decision 

in Cardiff City Council v National Assembly and Malik.89 

8.234 We agree with PINS that completion notices are probably only used rarely, but we 

can see that they might occasionally have a useful function, and we recommend that 

the provisions currently in sections 94 to 96 of the TCPA 1990 should be restated in 

the Bill. 

8.235 However, we note that the provisions as to completion notices should be adjusted to 

refer to notices being “issued” rather than “served” (in accordance with our 

recommendations in Chapter 12).90 

                                                

89  [2006] EWHC 1412 (Admin), [2007] 1 P&CR 9, JPL 60. 

90  See Recommendations 12-8, 12-17. 
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Recommendation 8-32 

We recommend that the provisions in the TCPA 1990 relating to the service of 

completion notices be restated in the Bill, amended so as to refer to a notice being 

“issued” rather than “served”. 
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