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HOUSING, COMMUNITIES AND LOCAL GOVERNMENT SELECT COMMITTEE 

LEASEHOLD REFORM INQUIRY 

EVIDENCE FROM THE LAW COMMISSION FOR ENGLAND AND WALES 

Summary 

1.1 The Law Commission is currently undertaking a significant body of work on leasehold 

and commonhold reform. In the first instance, the project has three workstreams 

covering: 

(1) the process by which people who own property on a long lease may extend the 

lease, or buy the freehold (called “leasehold enfranchisement”). We published 

our “Solutions for Leasehold Houses” paper in July 2018, and will be publishing 

a detailed consultation paper on enfranchisement reform for houses and flats on 

20 September 2018 with our provisional proposals for public consultation. The 

reforms resulting from this project will assist existing and future leaseholders. 

(2) the right to manage, which allows leaseholders to take over from their landlord 

the management functions in respect of their block We will be publishing a 

consultation paper on reform later in 2018. Our proposed reforms will assist 

existing and future leaseholders. 

(3) an alternative basis for the ownership of flats (called “commonhold”) which does 

not involve leases or landlords, but instead enables the freehold ownership of 

flats. We published a call for evidence in February 2018 and will be publishing a 

consultation paper on commonhold reform later in 2018. Our proposed reforms 

will assist future home owners, if commonhold becomes more widely used by 

developers. Additionally, the project includes consideration of how leaseholders 

can convert from leasehold to commonhold, so it will also assist existing 

leaseholders. 

1.2 The Commission may also undertake a future project examining the way in which unfair 

terms law applies to long leases. The aim of the project would be to extend the 

availability of unfair terms remedies under the Consumer Rights Act 2015 to more 

leaseholders. It has the potential to assist both existing and future leaseholders. This 

project will be resourced from our core budget. Since 2010 the Commission’s core 

budget has been cut by 54% so our ability to undertake core funded projects of this 

nature has been reduced. As such, no commencement date has yet been set. 

1.3 We hope that our current work on leasehold reform is the first stage of wider systemic 

reform of residential leasehold law. Our longer-term ambition is for a comprehensive 

programme of leasehold reform, addressing other concerns raised with us by 

consultees, and culminating in a streamlining and consolidation project. We set out 

below areas of potential work which have been drawn to our attention. Future work is, 

however, dependent on support (including funding) from the Ministry of Housing, 

Communities and Local Government (“MHCLG”) and, insofar as matters are devolved, 

the Welsh Government.1  

                                                

1  In accordance with the statutory protocol between the Law Commission and the UK Government, and the 

statutory protocol between the Law Commission and the Welsh Government. 
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About the Law Commission 

1.4 The key statutory role of the Law Commission is to keep all the law of England and 

Wales under review and recommend reform where it is needed. 

1.5 We appraise problems in the law, carry out wide consultation, develop policy, draft 

legislation (by working with members of the Office of Parliamentary Counsel), and assist 

Government with the passage of our Bills through Parliament. The Law Commission 

has a strong track record of developing robust, evidence-based, recommendations 

which lead to reforms that stand the test of time.  

1.6 The driving principle of our work is to ensure that the law is fair, modern, accessible and 

as cost-effective as possible. We believe that, for the law to be fair, it must be capable 

of being understood. We strive to remove ambiguity and make the law easier to 

understand and use for the courts, legal practitioners and citizens. 

1.7 The Law Commission is an advisory Non-Departmental Public Body sponsored by the 

Ministry of Justice, and is independent of Government. The Lord Chancellor is 

accountable to Parliament for the Law Commission. 

The background to our project on residential leasehold and commonhold reform 

1.8 In July 2016, we launched a public consultation asking which areas of law should be 

included in our Thirteenth Programme of Law Reform. We identified residential 

leasehold law as an area which might benefit from reform and sought views on the 

problems being faced in practice. We received over 150 responses to our consultation 

from a wide range of stakeholders which supported a review of one or more aspects of 

residential leasehold law. This Programme consultation was not the first time that 

concerns about residential leasehold law had been raised with us; they have been 

raised in previous Programme consultations. But the calls for reform have become 

louder and more urgent, and the issues have become of much greater interest to 

Government.  

1.9 Following discussions with Government, a project on residential leasehold and 

commonhold reform was included in our Thirteenth Programme, published in December 

2017.2 MHCLG supported the project as required by our statutory Protocol with 

Government. The project is also supported by the Welsh Government in so far as it 

relates to devolved matters.3 MHCLG is funding the Law Commission to undertake the 

work. 

1.10 In the first instance, our project focusses on reform to enfranchisement, commonhold 

and the right to manage. As we explain below, we hope that our work on leasehold 

reform will, in the longer term, extend beyond these topics.  

                                                

2  Thirteenth Programme of Law Reform (2017) Law Com No 377, available at 

https://www.lawcom.gov.uk/project/13th-programme-of-law-reform/.   

3  Statutory protocol between the Law Commission and the UK Government, available at 

https://www.lawcom.gov.uk/document/protocol-between-the-lord-chancellor-on-behalf-of-the-government-

and-the-law-commission/, and statutory protocol between the Law Commission and the Welsh Government, 

available at https://www.lawcom.gov.uk/document/protocol-rhwng-gweinidogion-cymru-a-comisiwn-y-

gyfraith-protocol-between-the-welsh-ministers-and-the-law-commission/. 

https://www.lawcom.gov.uk/project/13th-programme-of-law-reform/
https://www.lawcom.gov.uk/document/protocol-between-the-lord-chancellor-on-behalf-of-the-government-and-the-law-commission/
https://www.lawcom.gov.uk/document/protocol-between-the-lord-chancellor-on-behalf-of-the-government-and-the-law-commission/
https://www.lawcom.gov.uk/document/protocol-rhwng-gweinidogion-cymru-a-comisiwn-y-gyfraith-protocol-between-the-welsh-ministers-and-the-law-commission/
https://www.lawcom.gov.uk/document/protocol-rhwng-gweinidogion-cymru-a-comisiwn-y-gyfraith-protocol-between-the-welsh-ministers-and-the-law-commission/
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Wholescale reform – not sticking plasters 

1.11 Historically there have been various legislative reforms to leasehold, some of which 

could be described as piecemeal. Indeed, the preponderance of such reform is a 

significant cause of the complexity of the current law. Wholesale reform is needed, 

rather than attempting “quick fix” sticking plasters, which would perpetuate some of the 

underlying problems with the existing law. With the need for wholesale reform in mind, 

we are, notwithstanding, working to an exceptionally tight timescale. 

Our Terms of Reference 

1.12 While we work independently from Government, our project is designed to pursue 

certain policy objectives, which have been laid down for our work by Government and 

which are set out in our Terms of Reference. The general objectives of reform that we 

have been asked to achieve are set out in Figure 1. 

Figure 1: General policy objectives of leasehold reform identified by Government 

- to promote transparency and fairness in the residential leasehold sector; and 

- to provide a better deal for leaseholders as consumers. 

1.13 In addition, each of our three projects has specific policy objectives which are set out 

below.  

Leasehold reform in the spotlight 

1.14 Our projects are being undertaken against the backdrop of an increasingly prominent 

policy debate in which particular issues within residential leasehold law have been 

hitting the headlines. For example, concerns have been raised about (i) high and 

escalating ground rents in leases; (ii) houses being sold on a leasehold, as opposed to 

freehold basis, for no apparent reason other than for developers to extract a profit from 

owning the freehold; and (iii) the charging by landlords of unreasonable permission fees 

to carry out alterations to a property. 

1.15 While these issues provide the backdrop to our work, and (as we highlight below) in 

some respects our recommendations for reform will address these points, our projects 

on residential leasehold reform are not intended simply to remove abuse. Those 

practices have served to highlight long-standing concerns with leasehold, the root of 

which lies deeper than isolated instances of bad practice. Our Terms of Reference refer 

generally to providing “a better deal for leaseholders as consumers”. Our proposals for 

reform are therefore intended to make the law work better for all leaseholders. 

Relationship between our work and Government’s leasehold reforms 

1.16 The UK Government and Welsh Government are themselves pursuing reform on 

particular aspects of leasehold. For example, in response to concerns mentioned above 

about onerous ground rents, and about houses being sold on a leasehold basis, 

MHCLG has announced its intention to ban the sale of houses on a leasehold basis, 

and prohibit the reservation of ground rents with any financial value when homes 
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(whether houses or flats) are sold on a leasehold basis.4 Measures to address problems 

faced by leaseholders have also been announced by the Welsh Government. 

1.17 These measures are being taken forward by the UK and Welsh Governments 

separately from our projects, though there is overlap with our work. We have regular 

discussions with the UK and Welsh Governments to identify areas of overlap. We think 

that one area of overlap – with our enfranchisement project – will be of particular interest 

to the Select Committee.  

Existing leaseholders with onerous terms in their leases 

1.18 Our enfranchisement project is not designed to address directly the problems that have 

recently been in the spotlight concerning onerous terms in leases granted by certain 

developers, such as ground rents that double every 10 years. The enfranchisement 

process does, however, provide a route by which existing leaseholders can free 

themselves from certain onerous terms. For example: 

(1) a statutory lease extension of a flat does not include an ongoing ground rent, so 

obligations to pay doubling ground rents can be “bought out” by the leaseholder; 

and  

(2) the purchase of the freehold of a house can result in certain covenants in an 

existing lease falling away.  

1.19 Currently, onerous ground rent obligations (for example, where the ground rent is 

particularly high, or where it will increase significantly in the future) make the need to 

enfranchise and buy out that ground rent more imperative, whilst at the same time 

significantly increasing the price the leaseholder has to pay. One issue on which we will 

be consulting is the way in which ground rent obligations should be treated in the 

calculation of the enfranchisement premium that must be paid by a leaseholder. We will 

consult on options for reform that will reduce the impact of onerous ground rent 

obligations on the premium payable. 

Leasehold enfranchisement 

What is leasehold enfranchisement? 

1.20 Leasehold enfranchisement is the process by which people who own property on a long 

lease may extend the lease, or buy the freehold.  

1.21 The regime applies to both existing and future leaseholders. 

                                                

4  Department for Communities and Local Government (now Ministry of Housing, Communities and Local 

Government), Tackling unfair practices in the leasehold market: A consultation paper (July 2017) available 

at https://www.gov.uk/government/consultations/tackling-unfair-practices-in-the-leasehold-market, and 

Tackling unfair practices in the leasehold market: Summary of consultation responses and Government 

response (December 2017) available at 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/670204/Tackling_Unfair_Prac

tices_-_gov_response.pdf.  
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Criticisms of the current law 

1.22 Broadly speaking, the key concerns with the current regime that we have heard fall into 

five main categories: 

(1) Inherent unfairness of leasehold tenure. Underlying some criticisms of the 

enfranchisement regime is the view that leasehold ownership is inherently unfair 

for leaseholders.  

(2) An inconsistent, disjointed and unclear regime. The current enfranchisement 

regime is the product of over 50 Acts of Parliament, totalling over 450 pages. 

There are numerous anomalies and unintended consequences resulting from 

piecemeal changes over time.  

(3) Complexity and uncertainty. Many aspects of the regime are incredibly complex. 

It can be difficult even to work out whether a leaseholder qualifies for 

enfranchisement rights. The procedure for exercising enfranchisement rights is 

not straightforward, and varies depending on the enfranchisement right being 

claimed. 

(4) Costly procedure. The complexity of the process gives rise to legal costs, and the 

complexity of valuation gives rise to valuation costs. Both sets of costs can be 

significant, and can be disproportionate to the property value. 

(5) Undesirable incentive structures. The regime can encourage an unhelpful tactical 

“gaming” approach to negotiations, which tends to favour more experienced 

landlords over leaseholders. Moreover, there can be incentives for leaseholders 

to agree to voluntary transactions (that is, outside the statutory enfranchisement 

regime) which can expose them to significant risks, such as (in the case of a 

lease extension) onerous terms in the new, extended lease. 

Our Terms of Reference 

1.23 The specific objectives of enfranchisement reform that we have been asked to achieve 

are set out in Figure 2. 

Figure 2: Policy objectives of enfranchisement reform identified by Government 

- to simplify enfranchisement legislation;  

- to consider the case to improve access to enfranchisement and, where this is not possible, 

reforms that may be needed to better protect leaseholders, including the ability for leaseholders 

of houses to enfranchise on similar terms to leaseholders of flats; 

- to examine the options to reduce the premium (price) payable by existing and future 

leaseholders to enfranchise, whilst ensuring sufficient compensation is paid to landlords to 

reflect their legitimate property interests;  

- to make enfranchisement easier, quicker and more cost effective (by reducing the legal and 

other associated costs), particularly for leaseholders, including by introducing a clear prescribed 

methodology for calculating the premium (price), and by reducing or removing the requirements 

for leaseholders (i) to have owned their lease for two years before enfranchising, and (ii) to pay 

their landlord's costs of enfranchisement;  
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- to ensure that shared ownership leaseholders have the right to extend the lease of their house 

or flat, but not the right to acquire the freehold of their house or participate in a collective 

enfranchisement of their block of flats prior to having “staircased” their lease to 100%; and 

- to bring forward proposals for leasehold flat owners, and house owners, but prioritising 

solutions for existing leaseholders of houses. 

1.24 In summary, our project is designed to provide a comprehensive review of 

enfranchisement with a view to improving the position of leaseholders as consumers.  

1.25 In our forthcoming consultation paper, we will make provisional proposals to rationalise, 

streamline and expand the existing enfranchisement rights and to improve the 

procedure for claiming enfranchisement rights. These reforms would help leaseholders, 

but in many cases would not do so at the expense of landlords who would also benefit 

from clarity and efficiency in the system. 

1.26 In respect of valuation, however, our Terms of Reference are different. We have been 

asked to set out the options for reducing the premium payable by existing and future 

leaseholders to enfranchise, whilst ensuring sufficient compensation is paid to landlords 

to reflect their legitimate property interests. This aspect of our project warrants special 

mention.   

Valuation and human rights 

1.27 When a leaseholder exercises the right to enfranchise, the total cost to the leaseholder 

includes the “premium” – the price the leaseholder needs to pay to the landlord for the 

lease extension or the freehold. Lower premiums would be beneficial to leaseholders, 

at the expense of the landlord who would receive less money for the lease extension or 

the freehold.   

1.28 The question whether premiums should be reduced involves considerations of law, 

valuation and, ultimately, political judgement. Our task is to set out the options for 

reducing premiums that are payable by leaseholders while ensuring sufficient 

compensation is paid to landlords. It will then be for Government to decide whether, and 

if so how, to reduce premiums.  

1.29 Views will invariably differ on what constitutes “sufficient compensation”. In deciding 

whether and if so how the calculation of premiums should be reformed, Government 

will need to take into account a range of factors, including Government’s assessment 

of the direct and indirect impacts of that change. In legal terms, however, one significant 

and unavoidable aspect of sufficient compensation is consideration of human rights. 

1.30 Human rights law confers a right to respect for the home (Article 8 of the European 

Convention of Human Rights) and a right to peaceful enjoyment of property (Article 1 of 

the First Protocol to the European Convention of Human Rights (“A1P1”)). These rights 

are incorporated into English law by the Human Rights Act 1998. While leaseholders 

alone in this context can point to Article 8, landlords (as well as leaseholders) have a 

property interest which is protected under A1P1. As a matter of law, in enfranchisement 

claims the landlords’ rights under A1P1 come to the fore as the landlord is being 

required by legislation to extend a lease or sell the freehold.   
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1.31 All landlords – including private individuals, on-shore and off-shore investors, pension 

funds, developers, private family estates, charities, and leaseholder-owned companies 

– are entitled to the protection of A1P1. 

1.32 The European Court of Human Rights has previously confirmed that enfranchisement 

is a deprivation of the landlord’s property and so engages A1P1.5 The premium, or 

compensation, paid to the landlord under the enfranchisement legislation is a key 

aspect of determining whether an interference with his or her A1P1 rights is justified.  

1.33 We will be developing our human rights analysis of the valuation options available to 

Government over the course of the project. Part of the aim of our forthcoming 

consultation is to inform our views on what is, and what is not, sufficient compensation 

in accordance with the Terms of Reference, having regard to human rights 

considerations. 

Forthcoming consultation paper 

1.34 We published a paper summarising our proposed solutions for leaseholders of houses 

in July 2018.6 This paper provided an initial insight into our thinking as it applies only to 

leasehold houses which have been a particular concern. 

1.35 We will launch a consultation on enfranchisement reform on 20 September 2018 which 

will set out in more detail our provisional reform proposals for both houses and flats and 

ask for views.  

1.36 We think that it is imperative that the legislation is simplified, and that the exercise of 

enfranchisement rights is made easier, quicker and cheaper. Our project is a root-and-

branch review of enfranchisement law. Our forthcoming consultation paper will 

therefore make provisional proposals, and ask questions, about reforms in respect of 

four key questions: 

• What should the enfranchisement rights be?  

• Who should be entitled to exercise enfranchisement rights?  

• How should enfranchisement rights be exercised?  

• What should it cost to enfranchise? 

1.37 We are keen to receive comments from as many stakeholders as possible, whether 

they agree or disagree with our provisional proposals. As explained above, consultation 

is at the heart of how the Law Commission operates and we will be greatly assisted in 

preparing our final recommendations for reform by having the input of all those with an 

interest in enfranchisement reform.  

                                                

5  James v United Kingdom (1986) 8 EHRR 123. 

6  Leasehold enfranchisement: A summary of proposed solutions for leaseholders of houses (19 July 2018), 

available at https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2018/07/Solutions-for-Leasehold-Houses.pdf. 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/07/Solutions-for-Leasehold-Houses.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/07/Solutions-for-Leasehold-Houses.pdf
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1.38 After the close of our public consultation, we will review our proposals and options for 

reform in the light of consultees’ comments on them. We will then publish a final report 

setting out our recommendations for reform, and – in relation to valuation– setting out 

the options that are available to Government. 

Commonhold 

What is commonhold? 

1.39 Commonhold was introduced by the Commonhold and Leasehold Reform Act 2002 as 

a new way to own property. It allows a person to own a freehold “unit” – like a flat within 

a building – and at the same time be a member of the company which manages the 

shared areas. Commonhold allows for the ownership of flats without the existence of 

leases or landlords.7  

1.40 Commonhold has a number of potential advantages over leasehold. These are: 

(1) freehold ownership does not run out – unlike leases which expire and can be 

costly to extend; 

(2) standard rules and regulations apply – which should make homeowners’ rights 

and responsibilities easier to understand, and make conveyancing simpler and 

cheaper; and 

(3) owners have a stake in the wider building and do not have a landlord – instead, 

owners run the shared areas together. 

1.41 Despite these advantages, fewer than 20 commonhold developments have been 

created.  

Criticisms of the current law 

1.42 Our Thirteenth Programme consultees told us that there are a number of issues within 

the current commonhold model. These issues could make commonhold unattractive to 

homeowners, developers, mortgage lenders and others across the wider property 

sector. 

Our Terms of Reference 

1.43 The specific objectives of commonhold reform that we have been asked to achieve are 

set out in Figure 3. 

Figure 3: Policy objectives of commonhold reform identified by Government 

- to re-invigorate commonhold as a workable alternative to leasehold, for both existing and new 

homes. 

1.44 Our project examines the aspects of the current law that have hindered the update of 

commonhold and the changes that can be made to the current law to make it an 

attractive and workable alternative to leasehold. 

                                                

7  Although an exception may be required for certain leases, such as shared ownership leases. 
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1.45 It is widely accepted that the reasons that commonhold has so far failed to be widely 

adopted are not limited to legal deficiencies. Government will also be considering wider 

issues which could affect the success of commonhold, including a lack of consumer 

awareness and difficulty obtaining finance. It is also possible that Government may 

consider introducing incentives for developers to use commonhold or compel its use in 

certain circumstances. 

Forthcoming consultation paper 

1.46 We published a call for evidence on commonhold in February 2018.8 The call for 

evidence did not set out proposals for reform, but was designed to obtain information 

from the sector to help shape the provisional proposals in our forthcoming consultation 

paper. We received 143 responses, and separately we heard from 20% of all existing 

commonhold owners who shared their experiences with us. These responses have 

assisted us as we have analysed the problems with the current law and formulated 

provisional proposals for reform.   

1.47 Later this year, we will launch a full consultation which will discuss, in detail, the 

technical legal reforms that may be necessary to help commonhold succeed. 

1.48 Our proposed reforms will assist future home owners (if commonhold becomes more 

widely used), but also includes consideration of how existing leaseholders can convert 

from leasehold to commonhold so will assist existing leaseholders. 

1.49 Our commonhold project overlaps with enfranchisement reform, since leaseholders of 

flats may need to acquire the freehold of their block through enfranchisement as a 

stepping stone towards converting the leasehold structure of their block to a 

commonhold structure.  

Right to manage 

What is the right to manage? 

1.50 The right to manage was introduced by the Commonhold and Leasehold Reform Act 

2002. It is a right granted to leaseholders to take over the landlord’s management 

functions through a company set up by the leaseholders for this purpose. Once the right 

to manage has been acquired, the leaseholders’ company becomes responsible for 

things such as collecting and managing the service charge and the upkeep of communal 

areas. 

Criticisms of the current law 

1.51 We have been told about numerous problems with the current law, including: 

(1) an overly technical and rigid process for leaseholders to follow when making a 

claim to acquire right to manage. The process can trip leaseholders up and give 

landlords the opportunity to raise technical objections; 

                                                

8  Commonhold: A Call for Evidence (22 February 2018), available at https://s3-eu-west-

2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/02/Commonhold-Call-For-

Evidence.pdf. 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/02/Commonhold-Call-For-Evidence.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/02/Commonhold-Call-For-Evidence.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/02/Commonhold-Call-For-Evidence.pdf
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(2) inflexible eligibility conditions to acquire the right to manage, including a 

requirement for the relevant building to have less than 25% commercial space 

and the inability for one right to manage company to manage multiple blocks on 

the same estate; 

(3) difficulties with managing shared appurtenant property such as access roads and 

gardens used by other properties on the estate; and 

(4) uncertainty of the effect of acquiring the right to manage on existing management 

contracts and practical management difficulties after acquisition of the right to 

manage. 

Our Terms of Reference 

1.52 The specific objectives of reform of the right to manage that we have been asked to 

achieve are set out in Figure 4.9 

Figure 4: Policy objectives of right to manage reform identified by Government 

To facilitate and streamline the exercise of the right to manage, and in particular: 

- to consider the use currently made of the right to manage legislation and how far it meets the 

needs of users; 

- to consider the case to improve access to the right to manage, including by modifying or 

abolishing existing qualification criteria; and 

- to make recommendations to render the right to manage procedure simpler, quicker and more 

flexible, particularly for leaseholders. 

Forthcoming consultation paper 

1.53 Later this year, we will launch a full consultation on reform of the right to manage.  

1.54 Our proposed reforms will assist both existing leaseholders who may wish to exercise 

their right to manage, and future leaseholders.  

1.55 Our right to manage project also overlaps with enfranchisement reform, since the right 

to manage allows leaseholders to take control of the management of their block, without 

having to acquire (and pay for) the freehold. Leaseholders might therefore choose to 

exercise the right to manage instead of, or prior to, enfranchisement.  

Potential project: Application of unfair terms law to leases on assignment 

1.56 We have previously published recommendations concerning event fees in leasehold 

retirement properties, and we await Government’s response to those 

recommendations.10 In our report, we identified certain difficulties in applying unfair 

terms legislation in the leasehold context. In addition, the Law Commission has heard 

                                                

9  The Terms of Reference for our right to manage project have not yet been formally agreed with the Welsh 

Government.  

10  Event Fees in Retirement Properties (2017) Law Com No 373, available at 

https://www.lawcom.gov.uk/project/event-fees-in-retirement-properties/. 

https://www.lawcom.gov.uk/project/event-fees-in-retirement-properties/
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from stakeholders about many potentially unfair terms in leases, including ground rents 

which increase exponentially, fixed service charges and fees on assignment of leases. 

These types of terms in leases are currently unregulated and cannot be challenged by 

leaseholders under landlord and tenant law. However, it may be possible to use unfair 

terms law to fill this gap. 

1.57 Currently, only the original leaseholder can effectively challenge a term under the unfair 

terms provisions in the Consumer Rights Act 2015. When the lease is assigned or sold, 

the subsequent leaseholder cannot effectively challenge the fairness of the term. There 

is doubt as to whether the new leaseholder can rely at all on the unfair terms legislation 

because of the effect of the assignment under property law. In addition, under the 2015 

Act, whether a term is fair is to be determined by “reference to all the circumstances 

existing when the term was agreed”. When considering whether a term is fair, the court 

may only look at the circumstances surrounding the agreement of the term between the 

original landlord and original leaseholder. The circumstances surrounding the later 

assignment to the subsequent leaseholder cannot be considered. 

1.58 The purpose of this project would be to consider whether, each time a lease is assigned, 

this assignment should be seen as creating a new contract between the landlord and 

leaseholder for the purposes of unfair terms law. The aim would be to provide that, on 

assignment, potentially unfair terms would be challengeable by the current leaseholder 

(who would have to demonstrate that the term was unfair under the 2015 Act).  

1.59 Further work by the Law Commission is required to look at feasibility and legality in 

order to establish whether this approach is likely to offer a tangible benefit to existing 

leaseholders. 

1.60 The project has the potential to assist both existing and future leaseholders. 

Current status of the project 

1.61 Our proposed project on unfair terms in leases has not yet commenced. There is no 

project-specific funding for the project, so it was included in our Thirteenth Programme 

on the basis that it would be undertaken as and when our own resources are available.   

Wider residential leasehold reform 

1.62 As explained above, in response to our Thirteenth Programme consultation, consultees 

raised concerns about various aspects of leasehold law. Enfranchisement, 

commonhold, the right to manage, and unfair terms, were just four. Some other issues 

are being taken forward by Government. Significant concerns with leasehold raised with 

us by consultees included:  

(1) Service charges. These are the sums leaseholders pay towards the landlord’s 

costs of providing services, such as the cost of maintaining shared areas. 

Stakeholders complained about the complexity of legislation, lack of 

transparency and ineffective consultation procedures.  

(2) Right of first refusal. This is the right for leaseholders of flats to be offered the 

freehold of their building before it is sold to a third party. Stakeholders complained 

that the right is of limited practical importance and that the legislation is poorly 
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drafted. There were suggestions that the right should be abolished or, if retained, 

improved. 

(3) Lease administration fees (such as the cost of obtaining the landlord’s consent 

to an assignment). Stakeholders complained that these fees are disproportionate 

and cause delays in the conveyancing process. 

(4) Energy efficiency. There are problems in seeking to improve the energy efficiency 

of leasehold blocks, because (a) energy efficiency measures will generally be 

improvements and so the costs cannot be recovered from the leaseholders 

through the service charge, and (b) landlords do not have any incentive to pay 

the installation costs since it is leaseholders (and not landlords) who gain the 

benefits of energy efficient measures from reduced energy bills.  

(5) Consolidation/streamlining. There was general dissatisfaction with the 

complexity of the leasehold legislation which is partly the result of frequent 

piecemeal reform. 

1.63 We hope that our current enfranchisement, commonhold and right to manage projects 

will be the first step in realising a longer-term ambition for a comprehensive programme 

of leasehold reform, addressing other concerns raised with us by consultees in 

response to our Thirteenth Programme consultation, and culminating in a streamlining 

and consolidation project which could commence immediately after reform work had 

been completed.  

1.64 There are numerous statutes governing residential leases, with frequent amendments 

over time, resulting in a lengthy, complex and confusing statute book, which is wholly 

inaccessible to the general public. The overall complexity of the regime makes it more 

difficult and expensive for people to obtain advice on, prompts mistakes and disputes, 

and causes unnecessary conflict, stress, uncertainty, costs, and delay.  

1.65 Ultimately we think there would be great value in bringing all of the law concerning 

residential leasehold together in a streamlined and accessible modern law. A single, 

up-to-date piece of legislation would be clearer and easier for people to use. We think 

that is vital for an area of law that has such a fundamental impact on people’s homes 

and lives. 

Professor Nick Hopkins, Law Commissioner 

Stephen Lewis, Law Commissioner 

14 September 2018 


