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Commonhold Call for Evidence Response
Introduction
This form accompanies the commonhold call for evidence, available at
https://www.lawcom.gov.uk/project/residential-leasehold-and-commonhold/. Please answer
as many questions as you can, in as much detail as you can. However, you do not need to
answer all the questions.
Please save a copy of your completed form and
propertyandtrust@lawcommission.gov.uk by 19 April 2018.
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We would prefer it if you could use this form to send us your comments. However, comments
can also be sent in an email to propertyandtrust@lawcommission.gov.uk, or by post to: Rachel
Preston, Law Commission, 1st Floor, Tower, 52 Queen Anne’s Gate, London, SW1H 9AG.
Consultation principles
The Law Commission follows the Consultation Principles set out by the Cabinet Office,
which provide guidance on type and scale of consultation, duration, timing, accessibility and
transparency. The Principles are available on the Cabinet Office website at:
https://www.gov.uk/government/publications/consultation-principles-guidance
We treat all responses as public documents in accordance with the Freedom of
Information Act and we may include the names of respondents and attribute comments in
any publication relating to this consultation. If you want your submission to remain
confidential, you should contact us before sending your response. (Please note that we
disregard automatic IT-generated confidentiality statements.)
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Your details

Name:
Address:

Postcode:
Email:

Tel:

Role: (Please tick one or more box)
Member of the public
Third sector/voluntary sector

Nature of organisation:

Commercial sector/business

Nature of business:

Practising lawyer

Specialist area:

Academic

Specialist area:

Member of the judiciary

Court or tribunal:

Government official

Department:

Local authority staff member
Parliamentarian
Other (please state):
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Chapter 2, Section A: Difficulties creating or converting to commonhold
Question 1.
(a) If you have previously tried to convert to commonhold: Did the requirement to
obtain everyone’s consent prevent you from converting to commonhold? What was your
experience and what difficulties did you come across?
(b) If you have never tried to convert to commonhold: Do you think the requirement
to obtain everyone’s consent would prevent you from converting to commonhold in your
building or development? If so, why and what difficulties could you foresee?
Please provide details about your particular building or development, for instance the
number and type of units (such as flats) within each building.

Question 2.
Are you aware of any difficulties in the process of creating a commonhold as a new
development or any other difficulties in the process of converting to commonhold (other
than the consent requirement)?
Please give as much detail as you can.
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Chapter 2, Section B: Making commonhold work for homeowners
Question 3.
There are a number of issues which may need to be addressed to make commonhold
work for homeowners. These include issues relating to:
•

Application of company law. Stakeholders tell us that company law is too complex and
that the commonhold association may require a different corporate structure.

•

Consumer protection in new developments. Stakeholders tell us that the right balance
has not been struck between providing flexibility to the developer and protecting
consumers.

•

Degree of flexibility in the commonhold community statement. Stakeholders tell us that
the right balance has not been struck between the terms which must apply to all
commonholds and those which can be changed.

•

Commonhold costs. Stakeholders tell us that there should be more flexibility in the way
costs of managing and maintaining the commonhold can be shared.

•

Dispute resolution. Stakeholders tell us that the dispute resolution procedure is
ineffective and that a body other than the county court should assist with resolving
disputes.

•

Termination and insolvency. Stakeholders tell us that the law surrounding termination is
unclear and that homeowners may not be adequately protected if the commonhold
association becomes insolvent.
(a) If you have previous involvement with commonhold: Have you encountered
problems in practice relating to any of the above aspects of commonhold?
Please provide as much detail as you can about your experience.
(b) If you have not had previous involvement with commonhold: Have any of the
issues above deterred you from using commonhold? If so, why?
(c) Are you aware of any issues not referred to above which might make commonhold
undesirable for homeowners?
Please provide as much detail as possible.
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Question 4.
There are similarities between commonhold associations and leaseholder-owned
companies which own and/or manage their building.
If you have experience of a leaseholder-owned company:
(a) Has the application of general company law to leaseholder-owned companies caused
any issues in practice?
(b) Do you have any experience of a leaseholder-owned company becoming insolvent?
What was the situation, and to what extent (if at all) were the leaseholders responsible
for paying the debts of the company?
Please give as much detail as possible.
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Chapter 2, Section C: Making commonhold work across the property sector
Question 5.
If you are involved in creating residential or mixed-use developments:
(a) Have you previously considered using commonhold or would you consider using it
for a new development?
(b) Did (or would) commonhold offer sufficient flexibility to meet the needs of your
development?
(c) Were you (or would you be) affected by the incompatibility of commonhold with shared
ownership?
(d) What other factors influenced (or would influence) your decision whether or not to
use commonhold?
(e) What aspects of commonhold could be improved to make it more usable for new
developments?
Please provide a description of the development in question, for instance the number of
buildings in the development, the number of units within each building, and specifying
the use of such units.

Question 6.
If you have experience with affordable housing schemes:
Do you foresee any issues within the current commonhold model which could make it
difficult to incorporate forms of affordable housing other than shared ownership?
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Question 7.
If you are a mortgage lender:
(a) Do you currently lend on commonhold?
(b) What influenced your decision to lend or not to lend on commonhold property?
(c) What would make commonhold more satisfactory security?

Question 8.
Are you aware of any other issues which makes commonhold unsuitable or unattractive
to any part of the property sector (for example, mortgage lenders, developers,
commercial tenants, landlords)?
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Chapter 2, Section D: Wider issues creating a barrier to commonhold’s
success
Question 9.
Government is considering wider issues which may affect the success of commonhold
including:
•

financial incentives to prefer leasehold

•

lack of consumer awareness

•

difficulty obtaining finance

(a) Do you think these issues may prevent the take up of commonhold?
(b) What other issues need to be addressed in order to re-invigorate commonhold?
(c) Should there be incentives to use commonhold (financial or otherwise), if so what
should those incentives be?
(d) Should commonhold be compelled? If so, in what circumstances?
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Chapter 3: General Questions
Question 10.
If you have experience of both commonhold and leasehold:
How does your experience of commonhold compare to your experience of leasehold?

Question 11.
If you only have experience of commonhold:
How would you describe your experience?

Question 12.
If you only have experience of leasehold:
What advantages do you think commonhold could offer?
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