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Chapter 9: Applications to the Welsh Ministers  

INTRODUCTION  

9.1 Planning applications, and applications for the approval of details, are normally made 
to planning authorities – as described in the previous Chapters.  They may, in 
exceptional cases, be called in by the Welsh Ministers.  However, there are several 
situations where applications may, or must, be made direct to the Welsh Ministers.   

9.2 Firstly, the Planning (Wales) Act 2015 (P(W)A 2015) introduced a procedure whereby 
applications for development could be made directly to the Welsh Ministers in the 
areas of underperforming planning authorities.  The relevant legislation is now in 
sections 62M to 62O of the TCPA 1990.  This is similar, but not identical, to the 
equivalent procedure in England under sections 62A to 62C. 

9.3 Secondly, applications for developments of national significance (DNSs) must be 
made to the Welsh Ministers, under a new procedure to be found in sections 62D to 
62L of the TCPA 1990, also introduced by the P(W)A 2015.  There is no equivalent 
procedure in England.   

9.4 We consider each in turn, and also refer briefly to other special procedures for dealing 
with major infrastructure projects – planning inquiry commissions and major 
infrastructure inquiries. 

9.5 Thirdly, urgent applications for development by the Crown may be made to the Welsh 
Ministers, under section 293A of the TCPA 1990.1 

 

APPLICATIONS IN THE AREAS OF UNDERPERFORMING PLANNING AUTHORITIES  

9.6 Section 23 of the P(W)A 2015 inserted an option for applicants in certain 
circumstances to choose to make applications direct to the Welsh Ministers, rather 
than to planning authorities.2  This is quite distinct from the provisions, considered 
below, as to applications for development of national significance, although the two 
sets of legislative provisions were introduced by the same Part of the P(W)A 2015.   

9.7 The new procedure will apply where a planning authority has been designated as 
underperforming, in accordance with criteria to be published by the Welsh Ministers 
under section 62N of the TCPA 1990.  In the area of such an authority, an applicant 
will in some cases have the option to make an application for planning permission, 
and any connected application for other types of consent (such as listed building 

                                                
1  See para 18.46. 
2  In force from 6 July 2015 for the purpose of making regulations (P(W)A 2015, s 58(2)(b)), but not yet 

otherwise. 
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consent) direct to the Welsh Ministers.  This avoids the delay that might occur by 
applying to the authority and then appealing against non-determination. 

9.8 The new procedure has not yet been brought fully into effect; and no relevant 
secondary legislation has been produced. But it is reasonably similar to the 
corresponding procedure introduced in relation to England by the Growth and 
Infrastructure Act 2013 and recently amended by the Housing and Planning Act 
2016.3  The procedure in England is regulated in detail by the TCP (Section 62A 
Applications) (Procedure and Consequential Amendments) Order 2013, which is 
essentially an appropriately modified version of the TCP (Development Management 
Procedure) Order 2015.  A similar Order will presumably be introduced in Wales when 
the relevant primary legislation is brought fully into effect.   

9.9 The legislation in England initially restricted the availability of the new procedure to 
major development; but it was subsequently amended so as to apply to any 
development prescribed by the Secretary of State.4  Similarly, in Wales, the 
procedure applies only to development of a description prescribed by Welsh 
Ministers;5 although it was expected that it would initially be restricted to “major 
development” as defined in the DMPWO 2012.6   

9.10 It appears that the purpose underlying the introduction of the equivalent procedure in 
England may have been achieved, in that English planning authorities are 
determining applications for major development more speedily than before.7  And 
very few applications have actually been made to the Secretary of State under the 
procedure. 

9.11 We have not identified any scope for technical reform of the law currently contained 
in sections 62M to 620 of the TCPA 1990, beyond adaptation where appropriate to 
take account of our proposals in the previous Chapters.   

Consultation question 9-1. 

We provisionally consider that sections 62M to 62O of the TCPA 1990, enabling a 
planning application to be made directly to the Welsh Ministers in the area of an 
underperforming planning authority, should be restated in the new Planning Code, 
subject to appropriate adjustments to reflect our proposals in Chapters 7 and 8. 

Do consultees agree?  

 

                                                
3  It is noteworthy that the English provisions explicitly limit the availability of the procedure under section 62A 

to the area of an authority that is “underperforming” – the Welsh legislation simply refers to meeting 
published criteria, without stating the basis of such criteria (TCPA 1990, s 62N). 

4  TCPA 1990, s 62A, amended by Housing and Planning Act 2016. 
5  TCPA 1990, s.62M(3). 
6  DMPWO 2012, art 2(1); see Explanatory Note to P(W)A 2015, para 100. 
7  HC Hansard, 22 November 2016, Vol 617, Col 28WS. 
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DEVELOPMENTS OF NATIONAL SIGNIFICANCE 

Development consent for nationally significant infrastructure projects  

9.12 The Planning Act 2008 introduced a new system by which nationally significant 
infrastructure projects (“NSIPs”) could be approved.  Instead of submitting a planning 
application, those promoting such a project were to submit an application for 
“development consent” under the 2008 Act, which would be determined by the 
Infrastructure Planning Commission.  The development consent process is not a form 
of planning permission, but rather an entirely new form of statutory consent 
authorising the whole of the proposed project. Development consent overrides the 
need for any other consent or permission which would otherwise be required.8 

9.13 The Localism Act 2011 subsequently abolished the Commission, and transferred the 
responsibility for determining applications for development consent to the Secretary 
of State (not the Welsh Ministers).  They are in practice now handled by the Major 
Infrastructure Planning Unit within the Planning Inspectorate, which appoints an 
inspector to conduct a hearing and report to the Secretary of State. 

9.14 The 2008 Act specifies categories of projects that require development consent.9  Of 
those, as at the date of this report, only five relate to development in Wales –  

(1) the construction or extension of a electricity generating station  

- with capacity of more than 50 MW (onshore) or 100 MW (offshore), or 

- that does not generate electricity from wind, whatever its capacity; 

(2) the installation of an electric line above ground;  

(3) development relating to underground gas storage in natural porous strata by 
gas transporters,  

(4) the construction of a pipeline (other than by gas transporter), and  

(5) the construction or alteration of harbour facilities.10   

Planning permission for developments of national significance in Wales 

9.15 For other types of major development projects in Wales, a procedure was introduced 
– for which there was no equivalent in England – by which planning permission would 
still be required, but was to be sought by means of an application made direct to the 
Welsh Ministers.11  Following amendments made by the Wales Act 2017, to be 

                                                
8  Planning Act 2008, s 33. 
9  Planning Act 2008, ss 14 to 30A; 2015 SI 949. 
10  Planning Act 2008, ss 15, 16, 17, 21 and 24, subject to amendments in  the Wales Act 2017. These 

amendments are not yet in force.. 
11  TCPA 1990, s 62D, inserted by P(W)A 2015, s 19. 
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brought into force in 2018, the relevant categories of development (“developments of 
national significance” or “DNSs”) are, in brief, as follows: 

(1) the construction, extension or alteration of an electricity generating station, 
other than an onshore wind generating station, with a capacity between 10 
and 50 MW 

(2) the construction, extension or alteration of an onshore wind generating 
stations with a capacity over 10 MW; 

(3) development relating to underground gas storage facilities in cavities or in 
natural porous strata subject to conditions being met; 

(4) the construction or alteration of an LNG facility, subject to capacity 
thresholds; 

(5) the construction or alteration of a gas reception facility with a maximum flow 
rate of at least 4.5 million standard cubic meters per day; 

(6) airport-related development, subject to capacity thresholds; 

(7) the construction or alteration of a railway longer than 2km; 

(8) the construction or alteration of a rail freight interchange; 

(9) the construction or alteration of a dam or reservoir holding at least 10 million 
cubic metres of water; 

(10) development relating to the transfer of water resources where the volume of 
water transferred exceeds 100 million cubic metres per year; 

(11) the construction or alteration of a waste water treatment plant or of 
infrastructure for the transfer or storage of waste water, in both cases 
subject to capacity thresholds; and 

(12) the construction or alteration of a hazardous waste facility, subject to 
capacity thresholds.12 

9.16 The new system was introduced by Part 5 of the P(W)A 2015, which inserted sections 
62D to 62L into the TCPA 1990, which were brought fully into force on 1 March 2016.  
As might be expected, they are supplemented by a number of pieces of secondary 
legislation – in particular the DNSs (Procedure) (Wales) Order 2016 – providing for 
the procedural details.13   

                                                
12  TCPA 1990, s 62D(3); DNSs (Specified Criteria and Prescribed Secondary Consents) (Wales) Regulations 

2016 (SI 53), amended by 2016 SI 358.  The distinction between the types of electricity generating stations 
that are NSIPs (and thus require development consent under the Planning Act 2008) and those that will  
require planning permission (and are DNS) will change following the coming into force of the relevant 
provisions of the Wales Act 2017. 

13  2016 SIs 53 – 57 and 358. 
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9.17 This requires a proposal to be the subject of extensive pre-application publicity and 
consultation; and that the application contains supporting information to an 
appropriate level of detail (including a design and access statement and, in most 
cases, an EIA).14  An inspector will take account of written material, hold an inquiry 
(where appropriate), and write a report to the Welsh Ministers with conclusions and 
the evidence.  The Welsh Ministers will then issue a reasoned decision within the 
prescribed time limits.  

9.18 The relevant primary and secondary legislation is thus of very recent origin, and may 
be amended or replaced in due course, in light of experience gained as the new 
system is used in practice, and to take account of the legislative changes to be 
introduced by the Wales Act 2017.  Therefore, our proposals are limited to a few 
detailed points that have emerged. 

Outline applications  

9.19 An application to the Welsh Ministers under the new DNS procedure must contain 
enough material to describe the proposed development.15  This is similar to the 
requirement relating to planning applications made to the planning authority, noted in 
the previous Chapter.16  Further, section 62D(5) of the TCPA 1990 provides that 
outline permission may not be given under the new DNS procedure.  This is to ensure 
that the community has sufficient certainty as to the nature and impact of what is 
proposed.  

9.20 The restatement of section 62D(5) in the Bill will have to be considered in light of our 
proposals in the previous Chapter as to the abolition of outline planning permission 
in favour of the grant of permission subject in appropriate cases to conditions 
reserving some details for future approval.17   

Variation of permissions for DNSs 

9.21 The combined effect of section 62D(6) and(7) of the TCPA 1990 and regulation 51 of 
the DNS (Wales) Regulations 2017 is that an application can generally be made to 
the planning authority (rather than to the Welsh Ministers) to vary the conditions of a 
planning permission already granted for a DNS.  The only exception to this is that an 
application to vary a time-limit condition, and thus in effect to extend the life of a 
permission, has to be made to the Welsh Ministers, as if it were for a new proposal. 

9.22 We provisionally consider that this is a sensible division, and does not need to be 
amended in the Bill.   

                                                
14  DNSs (Procedure) (Wales) Order 2016, TCP (Environmental Impact Assessment) (Wales) Regulations 

2017. 
15  DNS (Procedure) (Wales) Order 2016 (SI No 55), art 12(1)(b)(ii). 
16  See paras 8.9, 8.15. 
17  This is purely a drafting point – the prohibition in section 62D(5) on the grant of outline permission, as 

currently phrased, will cease to have any meaning if outline permission is abolished (see Consultation 
question 8-1).   
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Applications for secondary consents 

9.23 Section 62F of the TCPA 1990 allows the Welsh Ministers to make decisions on 
applications for secondary consents which they consider to be connected to an 
application for a DNS, in place of the normal consenting authority.  Such consents 
may include planning permission for other development (such as highway works) on 
land away from the main site of the DNS itself.  But they would also include listed 
building consent, scheduled monument consent, hazardous substances consent, and 
possibly other consents altogether outside the scope of the planning system.18 

9.24 The P(W)A 2015 introduced (as sections 61Z to 61Z2 of the TCPA 1990) new 
procedures whereby  

(1) applicants must carry out pre-application consultation in relation to certain 
applications for planning permission; and 

(2) pre-application services can be provided by the relevant planning authority or 
by the Welsh Ministers in connection with certain applications under Part 3 of 
the TCPA 1990.19   

9.25 Such pre-application consultation may be particularly appropriate in connection with 
proposals for DNSs.  But it can at present be the subject of requirements in relevant 
secondary legislation only if it relates to “applications for planning permission”.20  That 
might not include some connected applications.21 

9.26 Similarly, pre-application services may also be appropriate in connection with 
proposals for DNSs, but only if they relate to “applications under or by virtue of Part 
3 of the Act”.22  Applications for secondary consents are arguably made “under” 
section 62F of the TCPA 1990, which is within Part 3; but it is also arguable that 
applications for certain types of consent are made under another Part of the TCPA 
1990 or under the relevant non-planning legislation (for example, relating to 
scheduled monuments or highways), so that the legal basis for the provision of pre-
application services is not entirely clear. 

9.27 We provisionally consider that there may be a case for clarifying which applications 
can be the subject of pre-application consultation and pre-application services, to 
ensure that there is a sound basis for the procedures relating to the making and 
determination of applications for planning permission for DNSs and applications for 
secondary consents.  

                                                
18  DNSs (Specified Criteria and Prescribed Secondary Consents) (Wales) Regulations 2016 (SI 53), amended 

by 2016 SI 358. 
19  TCPA 1990, ss 61Z, 61Z1, 61Z2 (introduced by P(W)A 2015, ss 17, 18). 
20  TCPA 1990, s 61Z(1)(a), inserted by P(W)A 2015, s 17. 
21  TCPA 1990, s 62O(3). 
22  TCPA 1990, s 61Z1(4), inserted by P(W)A 2015, s 18; SI 2016 No 61, reg 4. 
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Consultation question 9-2. 

We provisionally consider that the law relating to pre-application consultation and 
pre-application services in connection with developments of national significance 
should be reviewed and, where appropriate, clarified. 

Do consultees agree?  

 

Assessors  

9.28 Paragraph 14 of Schedule 4D to the TCPA 1990 allows an assessor to be appointed 
to assist at a hearing or inquiry.  But it does not allow an assessor to be appointed to 
assist with written representations.  Given the greater role and focus given to the 
written representations procedure in the system (especially in scrutinising DNS 
applications), we provisionally consider that it would be beneficial for the use of 
assessors to be extended to written representations. Such an amendment would 
regularise the practice of assessors being appointed to assist with written 
representations   

Consultation question 9-3. 

We provisionally propose that the power to appoint assessors to assist inspectors to 
determine DNS applications that are the subject of inquiries or hearings should be 
extended to allow their appointment in connection with applications determined on 
the basis of written representations. 

Do consultees agree?  

 

Fees 

9.29 We consider the topic of fees more generally in Chapter 18.23 

General approach 

9.30 The new system of handling planning applications for DNSs is of very recent origin, 
and it will take time for any procedural or other problems to emerge.  It is likely that 
they will in most cases be capable of resolution by adjustment to the relevant 
secondary legislation.   

9.31 Further, it is likely that once the new provisions relating to energy consenting powers, 
introduced in the Wales Act 2017, have been brought fully into force, a need for more 
fundamental reforms will emerge.   

                                                
23  See paras 18.74 to 18.79. 
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9.32 In the meantime, we provisionally consider that sections 62D to 62L of the TCPA 
1990 are appropriate to be restated in the new Code – possibly subject to adaptation 
to take account of our proposals in the previous Chapters, and the minor points noted 
above.   

Consultation question 9-4. 

We provisionally propose that sections 62D to 62L of the TCPA 1990 should be 
restated in the new Planning Code, subject to appropriate adjustments to reflect our 
proposals in Chapters 7 and 8. 

Do consultees agree?  

 

 

OTHER MEANS OF HANDLING PROPOSALS FOR MAJOR DEVELOPMENT 

9.33 The special procedures in the TCPA 1990 as to DNSs (and the Planning Act 2008 in 
relation to NSIPs) are only the latest in a long line of procedures created to enable 
major proposals to be considered expeditiously whilst ensuring that representations 
from those likely to be involved are fully taken into account. 

Planning inquiry commissions 

9.34 An early attempt to grapple with this problem resulted in the introduction, in the TCPA 
1968, of the concept of a “planning inquiry commission”.  The relevant law subsequently 
became sections 47 to 49 of the TCPA 1971, and is now to be found in section 101 of 
the TCPA 1990, with the details in Schedule 8 to the Act.  The legislation applies in 
Wales as well as England, and is still in force.  There is no relevant secondary legislation 
in either England or Wales.   

9.35 A planning inquiry commission was to comprise three to five members instead of the 
customary single inspector, to act as a tribunal at special inquiries involving matters of 
national or regional importance, or those that raise novel technical or scientific 
considerations.  It could deal with applications that had been referred to the Welsh 
Ministers and with appeals against decisions of planning authorities. 

9.36 In the Scoping Paper, we noted some of the criticisms that had been made of the 
procedure.24  We also noted that no such commission had ever been set up, either in 
England or in Wales. The UK Government has accepted that there is no prospect of 
one.25  Further, the more recent introduction of the NSIP and DNS procedures to a 
significant extent sought to deal with the same problems by different means.  We 

                                                
24  Scoping Paper, para 5.53. 
25  Planning Bill 2008, Public Bill Committee, 5 February 2008, col 652. 
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accordingly expressed a preliminary view that the legislation relating to planning inquiry 
commissions could be repealed as it applies in Wales.26 

9.37 In response, Persimmon Homes, PEBA, and Richard Harwood QC agreed; and no 
respondent expressed disagreement.  

Consultation question 9-5. 

We provisionally propose that section 101 of and Schedule 8 to the TCPA 1990 
(planning inquiry commissions) should not be restated in the new Planning Code. 

Do consultees agree?  

 

Major infrastructure inquiries 

9.38 For completeness, it should be noted that that another special procedure was 
introduced (by the PCPA 2004) to enable the Secretary of State to call in any application 
for development that was of national or regional importance.  However, the procedure 
never applied to development in Wales.  Even in England, the relevant procedural rules, 
made in 2005, were revoked without replacement ten years later.  We do not propose 
introducing any equivalent procedure in the new Code.   

  

                                                
26  Scoping Paper, para 5.54. 
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