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Chapter 8: Applications to the planning authority 

INTRODUCTION 

8.1 Once it has been established that a proposed project constitutes development, and 
that permission for development of that category is not granted by a local or general 
development order, an application for permission will be required – usually to the 
planning authority.1 

8.2 The term “planning application” is not defined in the TCPA 1990; although a “planning 
decision” is defined to be “a decision made on an application under Part 3 or section 
293A”; and a “planning permission” means “permission under Part 3 or section 
293A”.2 

8.3 It is noticeable that, whereas the TCPA 1947 contained only one section relating to 
“applications to planning authorities for permission” and one containing 
“supplementary provisions as to the grant of permission”3, the current legislation 
contains a wide range of provisions relating to planning applications and permissions, 
scattered throughout Part 3 of the TCPA 1990 and the Listed Buildings Act 1990.4  
The resulting statutory scheme is neither coherent nor consistent.  In particular, the 
TCPA 1990 is drafted principally by reference to the various types of permission, 
consent, approval or authorisation, but is curiously reticent as to the types of 
application that can be made. 

8.4 The underlying tension is between the interests of those proposing to carry out 
development and the concerns of planning authorities and other interested parties.  
The former, understandably, seek to spend as little time and money as possible on 
producing detailed supporting material until the principle of a development is agreed; 
the latter, by contrast, want to see as much information as possible as to the details 
of a proposal before it is approved in principle.  And European directives (particularly 
as to environmental assessment) have also stressed the importance of providing 
enough information. 

8.5 This has led to the emergence of a variety of ways in which a development proposal 
can be authorised: 

                                            
1  Applications to the Welsh Ministers, for developments of national significance, are considered in Chapter 9.  

This Chapter does not deal with the various other circumstances where planning permission may be granted 
other than by application – see paras 7.55 to 7.58. 

2  TCPA 1990, s 336.  Section 293A refers to applications for urgently necessary development on Crown land. 
3  TCPA 1947, ss 14, 18. 
4  Listed building consent is largely dealt with in Chapter 13; but provisions relating to listed building consent 

(LBC) and conservation area consent (CAC) that are identical or very similar to provisions relating to 
planning permission are noted in footnotes in this Chapter. 
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(1) the most minor proposals (for example, a small extension to a dwelling) are 
such that they are likely to have minimal impact, and are therefore permitted 
by a development order, with no need for any details to be approved; 

(2) some categories of proposals are approved in principle by a development 
order, but subject to a procedure known as “prior approval” 

- in some instances (such as proposals for agricultural buildings), each 
such proposal needs to be notified to the planning authority, to afford the 
authority an opportunity to decide whether it wishes to have an opportunity 
to approve certain details5; 

- in others (such as certain pipelines and cables), the general approval is 
subject to a condition requiring the approval of certain details by the 
authority in every case6; 

(3) some proposals need to be the subject of a specific application, but can be 
approved with no need for approval of details – either because (as with some 
changes of use) there are no details to be approved, or (as with some 
straightforward building proposals) sufficient details are supplied with the 
application to enable the planning authority to be satisfied that they are 
acceptable; 

(4) some proposals are submitted in the hope that satisfactory details have been 
submitted, but are approved in principle subject to a condition requiring the 
details to be approved subsequently (because the details submitted were 
unsatisfactory for some reason, or because certain details were omitted); 

(5) some proposals (generally for larger schemes) are such that the applicant 
only wants approval in principle, having not yet worked up the details, and 
invites the authority to grant permission subject to the reserved matters being 
approved subsequently – and the authority may itself grant permission subject 
to a condition requiring the subsequent approval of matters additional to those 
reserved by the applicant.7 

8.6 In case (1) approval is granted by a development order; in case (2), approval in 
principle is granted by a development order; in cases (3), (4) and (5), it is granted by 
a planning authority or by the Welsh Ministers in response to an application or appeal.  
In cases (2), (4) and (5) various details are approved in response to a further 
application. 

8.7 Subsequently, once planning permission has been granted, there may be a desire – 
usually by the applicant, but occasionally by the planning authority – to amend it.  

                                            
5  GPDO 1995, Sched 2, Part 6 (agriculture); Part 7 (forestry); Parts 22, 23 (minerals); Part 24 

(telecommunications); Part 30 (tolls); Part 31 (demolition).   
6  GPDO 1995, Sched 2, Part 11 (development permitted by private Act etc); Part 17, Class F (gas pipelines), 

Class G (electricity cables); Parts 19, 20 (minerals).   
7  There is in England a further species of “permission in principle”, introduced by the Housing and Planning 

Act 2016, but this does not apply in Wales; see para 8.28 below.   
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8.8 In the previous Chapter, we considered the approval of development in principle by 
a development order.  In this Chapter, we consider the process of applying for 
approval by means of an application to the planning authority, under the following 
headings, relating to the successive stages of the procedure: 

(1) seeking planning permission; 

(2) application procedure; 

(3) determining planning applications; 

(4) conditions attached to planning permission; 

(5) approval of details required by conditions; and 

(6) variation of planning permissions. 

We then consider briefly a range of supplementary matters – including deemed 
planning permission, environmental impact assessment, and call-in by the Welsh 
Ministers. 

 

SEEKING PLANNING PERMISSION  

The existing law 

8.9 Applications for planning permission to authorise development will normally take the 
form of an application for full planning permission, under section 62 of the TCPA 1990 
containing enough detail (at least in the eyes of the applicant) to enable a permission 
to be granted with no requirement for anything to be subsequently approved.  The 
detailed requirements are in the TCP (Development Management Procedure) 
(Wales) Order (“DMP(W)O”) 2012.  Article 5 of the Order provides that an application 
must be accompanied by “plans, drawings and information necessary to describe the 
development”.8   

8.10 In reality, of course, the resulting “full” permission may well be subject to conditions 
requiring more (or different) details of particular matters – such as materials, or 
landscaping – to be submitted before development starts.9   

8.11 The second situation is where development has already been carried out without 
planning permission (or in breach of permission that has been granted), when no 
further details need to be supplied, since the development is completed – although 
the authority may wish to grant permission subject to a condition requiring that a 

                                            
8  DMP(W)O 2012, art.5(1)(c)(ii) 
9  Equivalent provisions for works at present requiring only LBC are in section 10 of the Listed Buildings Act 

1990. 
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particular detail (for example, the type of roof tile) is amended, or that a missing 
element of the scheme (such as landscaping) be carried out.10   

8.12 Section 73A of the TCPA 1990 (“planning permission for development already carried 
out”) governs the permission that may be granted in such cases, and was inserted in 
substitution for section 63 (“applications in connection with existing buildings and 
uses”).11  However, it did not include explicit provisions relating to applications for 
such permission, equivalent to section 63(1), (2).12  Article 5 of the DMP(W)O 2012 
applies equally to such applications.13 

8.13 There is no specific procedure for an application for planning permission for 
development that is currently under way; but it is presumably considered as a hybrid 
between an application under section 62 and an application for permission under 
section 73A. 

8.14 Thirdly, an application for outline planning permission is a variation of the first type of 
application – an application for permission for proposed development but with details 
of certain matters kept back for approval as “reserved matters”.  This procedure, 
envisaged by section 92 of the TCPA 1990, is used where a developer wishes to 
obtain permission for the principle of a development before committing resources to 
working up the detailed design.  The five categories of matters that may be reserved 
in this way are: access, appearance, landscaping, layout, and scale - each of which 
is defined in more detail in the DMP(W)O.14 

8.15 Article 5 of the DMP(W)O 2012 also applies to outline applications, which must 
therefore be accompanied by plans, drawings and information necessary to describe 
the development.15  Further, where layout is a reserved matter, the application must 
still state the approximate location of proposed buildings, routes and open spaces; 
where scale is reserved, it must state the upper and lower limit for the height, width 
and length of each building proposed; and where access is reserved, it must state 
the area or areas where access points will be situated.16 

8.16 The planning authority may grant outline permission, subject to a condition specifying 
reserved matters for its subsequent approval.  Alternatively, it may (within one month 
of receiving the application) require further details to be submitted.17 

8.17 The authority may choose to grant permission subject to a condition requiring the 
subsequent approval of matters additional to those reserved by the applicant – so, 

                                            
10  Equivalent provisions for works to listed buildings that have already been carried out are referred to, but only 

briefly, in section 8(3) of the Listed Buildings Act. 
11  By Planning and Compensation Act 1991, Sched 7, para 11, 16.   
12  Hence, perhaps, the change in the title of the section.   
13  Except where the application relates to a proposal to retain development already carried out with 

permission, but without complying with one or more conditions imposed on the permission (s.73A(2)(c)). 
14  DMP(W)O 2012, art 2(1). 
15  DMP(W)O 2012, art.5(1)(c)(ii) 
16  DMP(W)O 2012, art.3(3)-(5). 
17  DMP(W)O 2012, art.3(2). 
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for example, where the landscaping of a site is reserved, but the appearance of a 
development is not reserved, the authority may still wish to see further details of 
building materials. 

8.18 We noted in the Scoping Paper that the treatment of reserved matters is 
unsatisfactory18; and PEBA and Persimmon agreed that the Planning Code should 
clarify the definition of reserved matters.   

Possible simplification 

8.19 Applications in the three situations referred to above are all “applications for planning 
permission”.  We see no reason of principle why there should be any distinction 
between them.  An applicant should be entitled to seek authorisation of development 
whether it is still in the future, or under way, or complete – although of course if it is 
under way or complete, there is a risk of an application leading not to permission but 
to enforcement action.   

8.20 It is thus not clear what is the distinction in law or policy – or in principle – between:  

(1) the grant of “full” permission, followed by the approval of matters required by 
one or more conditions, and  

(2) the grant of “outline” permission, followed by the approval of the reserved 
matters (and, possibly, any other matters required by conditions). 

In either case, the principle of the development is approved by the initial grant of 
permission, but the development may not lawfully proceed until the details have all 
been approved. 

8.21 In practice, the only difference is the amount of information that is required at the 
point of submission of the application.  Thus, the days of outline applications simply 
identifying the site (“red line boundary” applications) have long gone. As noted above, 
the DMP(W)O 2012 sets a minimum standard of information required to be submitted 
in relation to all applications – for full or outline permission – and even outline 
applications must provide some details as to layout, scale and access.  It is true that 
in some cases developers may not provide some details, notably as to matters such 
as landscaping and drainage.  These can be the subject of conditions requiring 
subsequent approval – but only when the authority considers that a viable solution 
exists should the principle of development be acceptable. 

8.22 Nor is there any particular logic as to why five specific matters are capable of being 
“reserved” by an outline permission19, but not any others – such as hours of operation, 
or details of future phases of a larger development.  And landscaping, in particular, 
is regularly the subject of conditions requiring subsequent approval. 

8.23 We consider that it would be simpler for there to be a single procedure whereby 
anyone proposing to carry out development that is not permitted by a development 
order – or seeking to authorise development that has already been carried out – 

                                            
18  Scoping Paper, para 5.12 to 5.19. 
19  See para 8.14.  
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needs to make an application for planning permission (or, more simply a “planning 
application”).  Every application would need to be accompanied by plans, drawings 
and information necessary to describe the development – including any matters 
specified in regulations.  Those would presumably include (so far as relevant) details 
of the approximate location of all proposed buildings, routes and open spaces, the 
upper and lower limit for the height, width and length of each building proposed, and 
the area or areas where access points will be situated. 

8.24 Under this arrangement, an applicant would be able to invite the planning authority 
to grant permission subject to one or more conditions reserving for future approval 
certain matters not particularised in the application, although not any of the matters 
specified in the regulations.  And the authority would be able to impose such 
conditions of its own volition.   

8.25 Equally, an authority would be able in any case to notify the applicant within a short 
period of receiving an application that it is not able to determine the application 
without the submission of more details of certain matters. The procedure currently 
available only in relation to applications for outline planning permission.20  We 
consider below the possible response by an applicant to such a notification.21   

8.26 Once planning permission has been granted, subject to one or more conditions 
reserving details for subsequent approval, it will then be necessary to submit an 
application for the approval of those details.  We consider that later in this Chapter.22  

                                            
20  DMP(W)O 2012, art 3. 
21  See para 8.143. 
22  See paras 8.137 to 8.145.  We emphasise, for the avoidance of doubt, that the phrase “approval of details” 

in this Chapter does not refer merely to architectural and design details, but to any more detailed aspects of 
a proposed development, such as levels of parking provision, landscaping, or hours of operation. 
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Consultation question 8-1. 

We provisionally consider that the law as to planning applications could be 
simplified, by: 

(1) abolishing outline planning permission; 

(2) requiring that every application for planning permission for development – 
whether that development is proposed, or is under way, or has been 
completed – being accompanied by plans, drawings and information 
sufficient to describe the proposed development; 

(3) enabling the items to accompany applications to be prescribed in 
regulations, so as to include (so far as relevant) details of  

- the approximate location of all proposed buildings, routes and 
open spaces,  

- the upper and lower limit for the height, width and length of each 
building proposed, and  

- the area or areas where access points will be situated; 

(4) enabling an applicant to invite the planning authority to grant permission 
subject to conditions reserving for subsequent approval one or more 
matters not sufficiently particularised in the application;  

(5) enabling an authority  

- to grant permission subject to such conditions (whether or not 
invited to do so); and 

- to notify the applicant that it is unable to determine an application 
without further specified details being supplied. 

Do consultees agree?  

 

Other types of planning application  

8.27 There are further categories of application, namely “householder applications” and 
“minor commercial applications”; but these are terms appearing only in the 
DMP(W)O, to identify applications for relatively minor development that can be 
exempted from some of the more demanding requirements as to material to be 
submitted and procedures to be followed; they are not defined in primary legislation, 
and we do not propose that they should be. 23 

                                            
23  See DMP(W)O 2012, art 12 (applications); art 26 (appeals). 
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8.28 There is in England a further procedure known as “permission in principle”, introduced 
by the Housing and Planning Act 2016,24 but this does not apply in Wales.  This 
enables permission to be granted for housing development, either in a development 
plan or other such document or in response to an application.  There has hitherto 
been no suggestion that a similar provision should be introduced in Wales, and in 
view of our provisional proposal as to the simplification of planning applications 
generally, noted above, we make no such suggestion.  

 

APPLICATION PROCEDURE 

Pre-application procedure 

8.29 Sections 61Z, 61Z1 and 61Z2 of the TCPA 1990 were inserted by Part 3 of the P(W)A 
2015.  The first requires applicants to consult with those likely to be affected by 
proposed development.  Sections 61Z1 and 61Z2 require planning authorities to 
make available “pre-application services”, which enable prospective applicants to 
discuss proposals and iron out potential problems at an early stage in the process.   

8.30 In view of the recent introduction of these procedures, there has not yet been a 
chance to see how they operate in practice.  We accordingly make no proposals as 
to any reforms. 

Alternative Dispute Resolution 

8.31 In its response to the Scoping Paper, the Town and Country Planning Association 
thought it was important to highlight the advantages of the use of mediation in plan-
making, decision-making and enforcement as a means of building greater trust in the 
planning system as well as helping to devise more sustainable outcomes. Planning 
Aid Wales also welcomed our proposal to include a legislative ‘signpost’ to the 
possibility of non-statutory remedies such as mediation.  

8.32 It was also raised by the Independent Advisory Group report that provided the 
evidence base to support the P(W)A 2015. The Group’s recommendation as to 
alternative dispute resolution was not taken forward on the basis that changes to 
legislation focusing on pre-application, and accompanying changes to guidance, 
were considered to be a better means to identify and seek consensus on points of 
potential dispute. 

8.33 We note that the Civil Procedure Rules explicitly refer to the desirability of 
encouraging parties to a dispute in the civil courts to use an alternative dispute 
resolution procedure if the court considers that to be appropriate, as part of the 
process of active management.25  Mediation may be appropriate in settling a dispute 
as to compensation, and possibly in relation to refining some development proposals.   
And the Barker Review recognised that there was a role for mediation in planning 

                                            
24  See TCPA 1990, s 58A, 59A, introduced by Housing and Planning Act 2016, s 150. 
25  Civil Procedure Rules, rule 1.4(2)(e). 
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disputes, although it rejected the possibility of requiring mediation to have been tried 
before the lodging of an appeal.26 

8.34 On balance, we consider that it would be entirely appropriate for guidance to be 
issued by the Welsh Government or PINS to draw attention to the possibility of 
alternative dispute resolution procedures, and to point to other appropriate 
publications.27  But we do not propose the introduction of a provision in the Planning 
Bill equivalent to the reference in the Civil Procedure Rules. 

Material to be submitted with applications  

8.35 Sections 62 and 65 contain the principal provisions relating to what information must 
be submitted with an application.  Section 62 relates to supporting information 
generally, including design and access statements; it was replaced by a new version 
in 2004, subsequently amended on several occasions.28 

8.36 The law in this area is inevitably a compromise, given the tension already noted 
between the desire of applicants to produce the minimum necessary until the principle 
of a development has been approved and that of planning authorities (on behalf of 
the community, and to enable meaningful consultation to take place with other 
stakeholders) to see as much as possible before issuing the approval.  And some 
planning authorities have produced extensive lists of the material they wish to see 
accompanying particular applications or applications in particular categories – 
including statements as to the impact on the built heritage, biodiversity, traffic and a 
variety of other issues. 

8.37 The majority of the statutory requirements as to what must accompany an application 
are to be found in subordinate legislation, currently the DMP(W)O 2012, which can 
be relatively easily updated from time to time, to accord with current practice.  And 
guidance is provided in the Development Management Manual, produced by the 
Welsh Government in 2016.29   

8.38 The significance of clarifying what has to be submitted with a planning application in 
order for it to be accepted is partly that the period within which an authority is to make 
a decision on an application starts at the date on which it is accepted as valid.30  And 
that date also determines the date on which an appeal may be made against non-
determination.31 

8.39 The law was significantly changed in 2007, with the coming into force of section 327A 
of the TCPA 1990 (inserted by the PCPA 2004), which provided that a planning 

                                            
26  Barker Review of Land Use Planning: Final Report, HM Treasury, 2006, para 6.16. 
27  See, for example, Mediation in Planning: A Short Guide, National Planning Forum, June 2011.  There 

appears to be no such guidance specifically geared to the position in Wales. 
28  Listed Buildings Act 1990, s.10 includes broadly equivalent provisions in relation to applications for listed 

building consent and conservation area consent. 
29  Development Management Manual, Section 7, Annex Planning Applications, List of Validation 

Requirements.  
30  DMP(W)O 2012, art 22. 
31  DMP(W)O 2012, art 26. 
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authority “must not entertain” an application if it does not comply with requirements 
in primary or secondary legislation as to the form or manner in which it must be made 
and the form or content of supporting material to accompany it.32  The court has 
indicated that this means that a planning authority must not deal with an application 
until it is complete, in light of any requirements imposed by section 62 or by 
regulations under that section.33 

8.40 The editor of the Planning Law Encyclopaedia comments that section 327A may well 
have unintended side-effects, as it may open up a new route of challenge by third 
parties wishing to challenge the validity of a planning permission.  We share that 
concern.  However, the note in the Encyclopaedia was considered by the Court in R 
(O’Brien) v West Lancashire BC,34 which held that the approach that should be taken 
to establishing the validity of a planning permission, even under section 327A, is the 
same as had applied previously, relying on the judgment of the Court of Appeal in 
Main v City of Swansea.35   

8.41 The Court in Main had declined to accept that the validity of a planning permission 
should hinge on the distinction between serious or minor irregularities.  It laid down a 
more discretionary test, whereby regard was to be had to all of the circumstances – 
including not only the nature of the procedural irregularity but also such matters as 
the identity of the person applying for relief, the lapse of time and the effect on other 
parties and public.  In particular, the Court in O’Brien considered that a court retained 
its discretion as to whether to grant a remedy where an application was found to be 
invalid. 

8.42 We agree that an absolutely rigid rule would be unhelpful.  It is inevitable that from 
time to time there will be material inadvertently omitted from applications; it would not 
be appropriate for such mistakes to lead in all cases to an application – and possibly 
any resulting permission – being found to be invalid.  But in light of the mandatory 
language of section 327A, it is by no means certain that the approach of the Court in 
O’Brien would be upheld in the event of any future dispute.36 

8.43 Respondents to the Scoping Paper suggested that the law be clarified in relation to 
what constitutes a valid planning application as the requirements of planning 
authorities are sometimes at variance with those set out in Welsh Government 
guidance.37.  It is unlikely that it would be possible to lay down general rules as to 
what constitutes a valid application partly because the requirements will vary with 
particular circumstances; and partly because any general requirements are likely to 
be much more appropriately contained in secondary legislation or in guidance. 

                                            
32  Inserted by PCPA 2004, s 42.  Section 327A also applies to applications for LBC and CAC (Listed Buildings 

Act 1990, s 89(1)). 
33  R (Bizzy B Management Ltd) v Stockton-on-Tees BC [2011] EWHC 2325 (Admin), at para [137]. 
34  O’Brien v West Lancashire BC [2012] EWHC 2376 (Admin), at para 42. 
35  (1985) 49 P. & C.R. 26. 
36  O’Brien is a first-instance decision, and thus not binding. 
37  See now Development Management Manual, section 7.  
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8.44 Further, the P(W)A 2015 introduced a new procedure (which does not apply in 
England) in sections 62ZA to 62ZD of the TCPA 1990. An authority can serve on an 
applicant a notice that an application fails to comply with a validation requirement – 
that is, a requirement in or under the Act as to: 

(1) the form or manner in which an application must be made; and 

(2) the form or content of any document or other matter which must accompany 
the application.38 

8.45 An applicant in receipt of such a notice can appeal to the Welsh Ministers.   

8.46 In light of the existence of sections 62ZA to 62ZD, we provisionally consider that 
section 327A – with its mandatory language – has no continuing utility, and may in 
any event lead to unproductive litigation.  We therefore provisionally propose that it 
is not restated in the Bill.   

8.47 Respondents to the Scoping Paper also suggested that requirements as to the 
material to be submitted with applications (under section 62(3) of the TCPA 1990) 
should be abolished entirely (rather than merely curtailed, see section 28 of the 
P(W)A 2015).   We are not convinced that this would be appropriate, in light of the 
existence of a right of appeal against validation requirements; it may be helpful in 
some cases for an authority to make plain requirements as to material to be submitted 
either in connection with a particular application or in relation to all applications for a 
particular category of development.39 

Consultation question 8-2. 

We provisionally propose that section 327A of the TCPA 1990 – providing that 
planning authorities must not entertain applications that do not comply with 
procedural requirements – should not be restated in the new Bill. 

Do consultees agree? 

 

Ownership certificates 

8.48 It is inevitable that in some cases – particularly in connection with land occupied by 
those other than its owner, and land currently up for sale – there will be applications 
for development by those other than the owners of the land in question.  It follows 
that it is essential that, where an application is submitted by someone other than the 
owner of the land, owners of that land are notified of it.  But the only way in which a 
planning authority can know whether landowners have been informed is by applicants 
asserting either that that they own all of the land that is the subject of the application, 
or that they have notified everyone who is an owner of any of it.   

                                            
38  TCPA 1990, ss 62ZA(7)(a), 327A(1). 
39  So, for example, applications relating to development affecting listed buildings or conservation areas should 

be accompanied by heritage impact statements rather than design and access statements. 
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8.49 That is the basis of the system, imposed largely by secondary legislation under 
section 65 of the TCPA 1990, requiring applicants to submit certificates as to 
ownership of the land, and as to the notification of owners other than the applicant.  

8.50 Section 65(5) imposes an absolute bar on planning authorities entertaining 
applications that are not accompanied by the certificates required by these 
provisions.  For the same reasons as noted above in connection with section 327A, 
we provisionally consider that the absolute bar imposed by section 65(5) is not 
helpful; and suggest that it should not be restated in the new Bill.   

8.51 Section 65(6) makes it an offence to provide a false certificate as to ownership and 
notification.  It was suggested by respondents to the Scoping Paper that the new 
Planning Bill should omit this as being unnecessary.40   

8.52 However, we consider that it is important that an authority is able to rely on ownership 
certificates being accurate; and we consider that this is best achieved by retaining 
the criminal penalties for providing false information.  It may well be that few if any 
prosecutions are ever brought in relation to this offence, but that does not mean that 
it is not operating as a spur to good behaviour.   

8.53 We recognise that this offence might in some cases overlap with mainstream 
dishonesty offences (including false accounting, forgery and fraud) – where there was 
an element of falsehood, leading to an improper financial gain.  Where that could be 
shown to be the case, particularly if it could be proved to have resulted in an improper 
grant of planning permission, prosecution on such a charge might remain available 
as an alternative.  However, that would be rare.  More often, a false certificate is likely 
to arise as a result of idleness or ignorance, and the mere possibility of a prosecution 
operates largely as a spur to encourage applicants to take trouble to supply the 
necessary information accurately 

8.54 We therefore do not propose making any change in this regard. 

8.55 We are also aware that some applicants (and planning authorities) are confused by 
the requirement for agricultural tenants to be notified of planning applications, under 
section 65(2) and article 10 of the DMP(W)O 2012.  We suggest that this requirement 
is recast as a separate provision, applying only where land is subject to an agricultural 
tenancy under the Agricultural Holdings Act 1986 or the Agricultural Tenancies Act 
1995.  A similar approach might also be adopted in relation to the requirement to 
notify the owner of an interest in minerals in, on or under the land in question.  Both 
requirements are of course irrelevant in the great majority of cases.  

                                            
40  Section 11 of the Listed Buildings Act is broadly to the same effect as TCPA 1990, s.65.  It does not contain 

an absolute bar on an authority entertaining an inaccurate application, equivalent to TCPA 1990, s. 65(5); 
but it does contain an offence equivalent to s.65(6). 
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Consultation question 8-3. 

We provisionally propose that section 65(5) of the TCPA 1990 – providing that 
planning authorities must not be entertain applications that are not accompanied by 
ownership certificates – should not be restated in the new Bill. 

Do consultees agree?  

 

Consultation question 8-4. 

We provisionally propose that the requirements of section 65(2) of the TCPA 1990 
and secondary legislation made under that provision as to  

(1) the notification of planning applications to agricultural tenants and  

(2) the notification of minerals applications 

should be clarified, to ensure that they are only drawn to the attention of applicants 
in relevant cases. 

Do consultees agree?  

 

Fees  

8.56 We consider fees in Chapter 17, as they now are potentially payable in a range of 
circumstances, not just in respect of planning applications.41 

 

DETERMINING PLANNING APPLICATIONS  

8.57 The primary legislation on this topic is currently to be found in Part 3 of the TCTPA 
1990, as amended by the PCPA 2004 and other legislation.  Secondary legislation is 
in the DMP(W)O 2012, also much amended.  Relevant guidance is now principally in 
the Development Management Manual, the first edition of which was issued by the 
Welsh Government in November 2016. 

Procedure on receipt of an application  

8.58 On receipt of an application for planning permission, the planning authority is required 
to check whether all required items have been submitted, a process known as 
“validation”. This has been considered earlier in this Chapter.   

                                            
41  See paras 18.74 to 18.79. 
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The power to decline to determine applications 

8.59 Section 70A of the TCPA 1990, as it was originally inserted (by the Planning and 
Compensation Act 1991) and still applies in Wales, provides that a planning authority 
may decline to determine an application for planning permission for the development 
of any land if within the previous two years the Welsh Ministers have dismissed an 
appeal against the refusal of a similar application (or refused a similar application 
made or referred to them), and there has been since the dismissal no significant 
change in the development plan, or in any other material considerations. 

8.60 This provision was designed to prevent an applicant from trying to wear down 
opposition to a proposal by repeatedly submitting similar applications, but not to 
prevent the applicant from revising a proposal in an attempt to meet objections.42   

8.61 Section 43 of the PCPA 2004 inserted a new version of section 70A, which also 
enables a planning authority to decline to determine a similar application if within the 
previous two years: 

(1) the Secretary of State has refused an application deemed to have been made 
in response to an enforcement notice; or 

(2) the authority has refused two or more similar applications but without there 
having been an appeal.   

8.62 Section 43, and thus the revised version of section 70A of the TCPA 1990, have not 
yet been brought into force in Wales.  It is not entirely clear why not; the revised 
version of section 70A seems to deal with a practical problem.  In Wales, further 
amendments have been made to the original section 70A, by the P(W)A 2015, to take 
account of the special DNS regime.   

8.63 In England two further amendments have been made to section 70A, by the Planning 
Act 2008, to include two other situations that might justify an authority in refusing a 
subsequent application.  The first is where there has been an appeal that was 
subsequently withdrawn.  The second is where there has been a deemed application 
by virtue of a ground (a) appeal against an enforcement notice.43  These amendments 
both seem to be sensible, and could with advantage also be adopted in Wales. 

8.64 We therefore provisionally consider that the Planning Bill should include section 70A 
as amended by the PCPA 2004, the Planning Act 2008 and the P(W)A 2015.  The 
drafting will also need to take account of our proposal to remove the existing provision 
whereby an application is deemed to have been made when a ground (a) 
enforcement appeal is made.44 

                                            
42  R (Harrison) v Richmond-upon-Thames LBC [2013] EWHC 1677 (Admin).  
43  See para 12.97. 
44  See Consultation question 12-12. 
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Consultation question 8-5. 

We provisionally propose that section 70A of the TCPA 1990 (power to decline 
similar applications) should be restated in the Planning Bill as its stands following 
amendment by PCPA 2004, the Planning Act 2008 and the P(W)A 2015.  

Do consultees agree?  

 

Twin-tracking 

8.65 Section 43 of the PCPA 2004 also introduced a new section 70B into the TCPA 1990, 
giving to a planning authority the power to decline to determine overlapping 
applications.  This was to deal with the practice known as “twin-tracking”, whereby 
two applications were submitted at or around the same time; one proceeded to an 
appeal against deemed refusal as soon as the relevant time limit for determination 
has expired, and the other was the subject of continuing negotiations with the 
authority.   

8.66 Section 78A – inserted by section 50 of the P(W)A 2015 – allows an authority, once 
an appeal has been made, to continue to negotiate on the application for a period of 
four weeks, without there having to be a second application in existence.45  There is 
thus no need for a second application to be submitted, and the authority can simply 
continue to negotiate with the developer as to the details of the development, for a 
period of four weeks after an appeal has been submitted, and thus hopefully achieve 
a better final result.  From the developer’s perspective, the section 78A procedure 
allows an appeal to be submitted – thus starting the clock ticking on the appeal 
process, and gaining some leverage to encourage the authority to speed up the 
negotiation process.  The result is that the process is speeded up, the likelihood of 
an operative appeal (with consequent cost and uncertainty) is reduced, to everyone’s 
advantage.   

8.67 Section 70B is in force in England, but not in Wales; whereas section 78A is now in 
force in Wales but not in England.46   

8.68 We provisionally consider that the practice of twin-tracking does not cause any 
administrative or other problems.  If the two applications in question are indeed 
identical, the second one can continue to be processed, and if necessary amended, 
without any time limit; and if appropriate two similar but not identical applications can 
be submitted to test the water.  And the fees structure can reflect the fact that in reality 
there is only one application.  We therefore provisionally consider that section 70B of 
the TCPA 1990 does not need to be restated in the new Bill.47  On the other hand, 

                                            
45  DMP(W)O 2012, art 26A, inserted by 2015 SI 1330. 
46  2015 SI 340, art 2.  Similar provisions were inserted into the Listed Buildings Act in relation to applications 

for LBC and CAC and consequential appeals (Listed Buildings Act 1990, ss 81A, 81B (inserted by PCPA 
2004, s 43(2)); Listed Buildings Act 1990, s 20A (inserted by PCPA 2004, s 50(2)).  Those too are partially in 
force in Wales. 

47  The amendments to section 70B made by PCPA 2004, Sched 7 are also therefore redundant. 
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the ability for a planning authority to continue to determine an application for a limited 
period after the submission of an appeal may be useful in certain circumstances, and 
should be retained.  

Consultation question 8-6. 

We provisionally propose that section 70B of the TCPA (designed to discourage or 
prevent twin-tracking) should not be restated in the Planning Bill.  

Do consultees agree?  

 

Consultation and publicity 

8.69 It has already been noted48 that an applicant for planning permission must notify any 
(other) owners of the land in question, and accompany the application with a 
certificate stating that this has been done.  However, the combined effect of section 
71 of the TCPA 1990 and the DMP(W)O 2012 is that the planning authority must 
consult various people and bodies.  An extensive list of precisely who is to be 
consulted in particular cases is contained in the DMP(W)O.49 

8.70 The new Bill will continue to provide the basic requirements as to consultation, and 
the details will be in regulations.50   

8.71 As to more general publicity, section 63 of the PCPA 2004 states that a planning 
authority in Wales may have a “community involvement scheme” setting out its policy 
as to the involvement of specified people in the exercise of its functions with respect 
to the development plan.  This contrasts with section 18 of the 2004 Act, which states 
that an English authority must have a policy as to the involvement of the community 
in the exercise of its functions with respect to the development plan and planning 
applications.  The courts have held that such a statement of policy creates a 
legitimate expectation as to who (for example, neighbours) will be informed of 
planning applications.51 

8.72 We provisionally consider that it might be helpful for authorities in Wales to prepare 
a statement relating to the involvement of the community in the determination of 
planning applications.52  And the power (or duty) to prepare such a document would 

                                            
48  See paras 8.48 to 8.55. 
49  Listed Buildings Act 1990, ss.13, 15 make equivalent provisions as to the notification of applications for LBC 

and CAC (s.14 relates to London); although in that case most of the details are provided in Ministerial 
directions, requiring consultation with Cadw and the national amenity societies (Ancient Monuments Society, 
Council for British Archaeology, Georgian Group, the SPAB, and the Victorian Society (Welsh Ministers 
Direction (2017 No 26). issued in May 2017. 

50  This is in line with trying to avoid the use of directions as far as possible. See para 4.49. 
51  R (Majed) v Camden LBC [2009] EWCA Civ 1029. 
52  Such a statement could also relate to community involvement  in development planning (as in England), or 

may be a separate document 
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presumably be contained alongside those parts of the new Bill dealing with planning 
applications.   

8.73 According to the DMP(W)O 2012, a planning authority is required, when determining 
an application for planning permission, to take into account any representations made 
within 21 days beginning with the date when the notice was first displayed.53  
Respondents to the Scoping Paper suggested that the law be clarified in relation to 
the status of representations made after the end of the 21-day consultation period.   

8.74 The Development Management Manual indicates that such late representations 
should be taken into account if the application has not yet been determined.  We 
agree that a statutory clarification of the position could be a useful addition to the 
DMP(W)O, but need not appear on the face of the Bill.   

8.75 One specific requirement as to the giving of publicity for planning applications applies 
in areas of archaeological importance.  We deal with this in Chapter 13.54 

Consultation question 8-7. 

We provisionally consider that it would be helpful to include in the Bill a provision 
requiring each planning authority to prepare a statement specifying those within the 
community whom it will seek to involve in the determination of planning 
applications.   

Do consultees agree? 

 

Consultation question 8-8. 

We provisionally propose that the DMP(W)O 2012 should be amended to make it 
clear that representations as to a planning application received after the end of the 
21-day consultation but before the date of the decision should be taken into account 
if possible, but that there should be no requirement to delay the consideration of the 
application. 

Do consultees agree?  

 

The grant of planning permission  

8.76 We have proposed above that the statutory provisions as to the making of 
applications for planning permission be made clearer, by providing for a single type 
of application.  It follows that the range of types of authorisation that can be granted 
would be correspondingly simplified – there would simply be “planning permission”, 

                                            
53  DMP(W)O 2012, article 21. 
54  See paras 13.191-13.193. 
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whether the development authorised has started or not.  The grant of such permission 
would be subject in appropriate cases to the following statutory provisions: 

(1) those now in section 75 relating to the effect of permission;55 

(2) those relating to the imposition of conditions: 

(a) conditions as to time limits for starting development;56 

(b) conditions requiring certain matters to be approved subsequently by the 
planning authority (whether the matters specified in the application, or 
others);57 

(c) any other conditions imposed by the authority;58 and 

(3) where the development has already started, the provisions currently in section 
73A.59 

8.77 The provisions as to the effect of permission (in sections 75 and 73A(3) of the 
TCPA60) apply to any permission granted – whether in response to an application or 
an appeal or by virtue of a general or local development order.   

8.78 Sorting out these provisions into a more coherent pattern would itself be a significant 
improvement, although we recognise that this may only be possible to a limited 
extent.  But we make no proposal for reform.  

Considerations to be taken into account in determining applications  

8.79 In our Scoping Paper, we invited consultees to identify additional matters to be 
defined or clarified in the new Planning Code.  In response, it was suggested that  it 
might be helpful to clarify certain specific matters that might be considered by 
planning authorities when determining applications, notably: 

(1) the significance of the “fall-back position”;  

(2) the assessment of community benefits in relation to proposals for wind farms; 
and 

(3) the significance of the Welsh language. 

8.80 The “fall-back position” refers to the practice of applicants encouraging decision-
makers to take into account the existing use of the land in question, which could be 
continued lawfully, or other development for which planning permission already 

                                            
55  Listed Buildings Act 1990, s 16(3) is similar. 
56  See paras 8.118 to 8.120. 
57  See paras 8.102 to 8.105. 
58  See paras 8.89 to 8.98. 
59  And those in Listed Buildings Act 1990, s 8(3).  
60  And ss. 16(3) and 8(3) of the Listed Buildings Act. 
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exists, as an alternative to the proposed development for which permission is now 
being sought. 

8.81 The first two are examples of particular considerations that may be material in the 
context of particular planning applications.  We have already noted that we consider 
that it would not be helpful to define the phrase “material [or relevant] considerations”, 
or to specify specific considerations that may be relevant in particular cases.61  We 
therefore do not propose any reform specifically in response to these suggestions. 

8.82 The third of these has been considered in the context of duties applying to the 
exercise of any function under the Planning Code.62   

8.83 More generally, we have already suggested that the duties of authorities to consider 
various matters63 when determining applications – in sections 70(2), (3) of the TCPA64 
– should be widened so as to apply to the exercise of any functions under the Code.  
They therefore do not need to be repeated specifically in relation to decision-making. 

Reasons for decisions 

8.84 There is a statutory duty on authorities determining planning applications to provide 
reasons for a refusal of permission and for any conditions attached to a grant of 
permission.  That seems sensible.  However, it was noted by the Court of Appeal in 
1997 that a duty to give reasons for the grant of permission (not just for any conditions 
attached to a grant) was “conspicuously absent” from the statute.65   

8.85 Such a duty was introduced in England in 2003, but was withdrawn in 2013.66  The 
local government planning community had suggested that it was both burdensome 
and unnecessary because it duplicated material documented elsewhere.67  We 
provisionally agree that a duty to provide reasons for a grant of permission seems 
unnecessary.  

 

CONDITIONS AND LIMITATIONS 

Distinction between conditions and limitations 

8.86 At present, planning permission may be granted in response to an application or an 
appeal, subject to conditions.68  And it may be granted by a development order 

                                            
61  See paras 5.28 to 5.40. 
62  See paras 5.57 to 5.66. 
63  Notably the development plan, national policies, the use of the Welsh language, and other relevant 

considerations; see Chapter 5. 
64  and sections 16(2) and 72 of the Listed Buildings Act. 
65  R v Aylesbury Vale DC, ex p Chaplin [1997] 3 PLR 55, CA. 
66  TCP (General Permitted Development ) Order 1995, art 31, amended by SIs 2003 No 2047, art 5, and 2013 

No 1238, art 7.    
67  Explanatory Memorandum to SI 2013/1238, paras 7.17, 7.18) 

68  TCPA 1990, s.70(1)(a), 79(4)(a). 
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subject to conditions or limitations.69  Failure to comply with either a condition or a 
limitation is a breach of planning control.70 

8.87 Permission for a limited time is clearly permission subject to a limitation.  But it is far 
from clear what else would constitute a limitation, as opposed to condition.  The only 
distinction seems to be that where planning permission has been granted by a 
development order subject to a limitation, permission is not required for the use of 
land which (apart from the limitation) would be its normal use.71   

8.88 This seems to be an unnecessary complication.  If it were possible for any planning 
permission to be granted subject to limitations, as well as conditions, there would be 
no need for any distinction to be made between them.  Alternatively, the term 
“condition” could be defined so as to include a “limitation”. 

Consultation question 8-9. 

We provisionally consider that the distinction between conditions and limitations 
attached to planning permissions should be minimised, either: 

(1)  by defining the term “condition” so as to include “limitation”, or 

(2) by making it clear that planning permission granted in response to an 
application or an appeal (as opposed to merely permission granted by a 
development order, as at present) may be granted subject to limitations or 
conditions. 

Do consultees agree?  

 

General requirements as to conditions  

8.89 Every planning permission72 is subject to one or more conditions, even if only as to 
the period within which it can be implemented.  In practice, most permissions are 
subject to a large number of other conditions, which may regulate a wide variety of 
matters, of which the most frequently encountered are: 

(1) the matters that still need to be approved; 

(2) the manner in which approved works must be carried out; 

(3) the identity of the persons who may have the benefit of the permission; and 

(4) the operation of the premises following implementation of the permission. 

                                            
69  TCPA 1990, ss. 60(1), 61C(1)(b). 
70  TCPA 1990, 171A(1)(b). 
71  TCPA 1990, s.57(3). 
72  And every LBC. 
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8.90 The general power to impose conditions is found in sections 70(1)(a) and 72 of the 
TCPA 1990.73  In particular, section 70(1)(a) gives planning authorities a wide power 
to impose such conditions “as they think fit”.  However, this has to be interpreted in 
light of court decisions and general public law principles.  Thus, in Pyx Granite Co 
Ltd v Ministry of Housing and Local Government, Lord Denning said that:  

the law requires that those conditions fairly and reasonably relate to the 
permitted development. The planning authority are not at liberty to use their 
powers for an ulterior object, however desirable that object may seem to them 
to be in the public interest.74  

8.91 In Newbury District Council v Secretary of State for the Environment, the House of 
Lords held that, in order to be valid, conditions must comply with the following tests: 

(a) they must be imposed for a planning purpose and not for an ulterior one; 

(b) they must fairly and reasonably relate to the development permitted; and 

(c) they must not be so unreasonable that no reasonable authority could 
have imposed them.75  

8.92 The Welsh Government Circular 016/2014 on The Use of Planning Conditions for 
Development Management replaces the previous Circular on The Use of Conditions 
in Planning Permission, which was produced in 1995 and applied in both England 
and Wales.  Chapter 3 of the 2014 Circular suggests six tests for the validity of 
planning conditions.  These tests are similar but not identical to those outlined in 
Newbury, and indicate that conditions should be necessary, relevant to planning, 
relevant to the development to be permitted, enforceable, precise, and reasonable in 
all other respects.  The Circular also provides a large number of sample conditions 
that may be appropriate in particular circumstances. 

8.93 We were told by those responding to our Scoping Paper that planning authorities 
sometimes attach additional conditions which do not meet the six tests identified in 
the Circular – this applies particularly where decisions are made by committees of 
elected members rather than by officers acting under delegated powers.  We were 
also told that authorities sometimes simply copy sample conditions from the Circular 
without giving much thought to whether they are necessary and reasonable, 
enforceable, precise, relevant or suitable.  

8.94 Section 100ZA of the TCPA 1990, to be introduced by the Neighbourhood Planning 
Act 2017 but only in England, empowers the Secretary of State to impose restrictions 
as to the types of conditions that may be imposed, either generally or in particular 
circumstances.  However, such restrictions may be imposed only if they have the 
result of ensuring that conditions comply with four requirements, set out in section 
100ZA(2), which are similar to those set out in Newbury and in Government guidance. 

                                            
73  Equivalent provisions are in sections 16(1) and 17 of the Listed Buildings Act 1990. 
74  [1958] 1 QB 554.  
75  [1981] AC 578 at 607 – 608 
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8.95 In the Scoping Paper, we suggested that it might be appropriate to clarify the extent 
of the power of a planning authority to impose conditions, in light of case law and 
guidance.   In response, Monmouthshire County Council, RTPI Cymru and the 
Planning Officers Society Wales (“POSW”) –  South West Wales thought that the 
tests as to the validity of planning conditions should be included on the face of the 
statute.  Persimmon Homes West Wales (“Persimmon”) agreed, but suggested that 
they should be incorporated only once further technical reform had taken place 
focussing on the drafting, agreeing and discharging of them. 

8.96 On reflection, we provisionally consider that it would be appropriate for the 
requirements as to the validity of conditions, which are of long standing and generally 
agreed to be helpful, should be incorporated into the Planning Code.  We 
provisionally consider that the procedural approach adopted in the 2017 Act in 
England is unduly cumbersome, and that all that is required is a provision to the effect 
that planning authorities, in granting planning permission, may only impose 
conditions that are: 

(a) necessary to make the development acceptable in planning terms, 

(b) relevant to the development and to planning considerations generally, 

(c) sufficiently precise to make them capable of being complied with and 
enforced, and 

(d) reasonable in all other respects. 

8.97 Subject to those considerations, our provisional view is that general advice as to 
conditions that would be appropriate would best be retained in guidance, as at 
present, rather than incorporated in the Bill.  We accept that such guidance may be 
ignored or misapplied; but it would be difficult to include it within the statutory Code 
in such a way as to apply to a very wide range of factual situations; and might in any 
event give rise to a fertile ground for unmeritorious court challenges.  

8.98 However, we consider below a number of specific types of condition that may be 
appropriately imposed in certain situations, which might usefully be referred to in 
primary or secondary legislation.   
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Consultation question 8-10. 

We provisionally propose that the provisions in the TCPA 1990 as to the imposition 
of conditions should be replaced in the Bill with a general power for planning 
authorities to impose such conditions or limitations as they see fit, provide that they 
are:  

(1) necessary to make the development acceptable in planning terms, 

(2) relevant to the development and to planning considerations generally, 

(3) sufficiently precise to make it capable of being complied with and enforced, 
and 

(4) reasonable in all other respects. 

Do consultees agree?  

 

Consultation question 8-11. 

In addition to the general power to impose conditions and limitations, it would be 
possible to make explicit in the Code powers to impose specific types of conditions 
and limitations, considered in consultation questions 8-11, 8-14 and 8-16.   

Do consultees consider that the powers to impose all or any of these types of 
conditions (or others) should be given a statutory basis – either in the Bill or in 
regulations – or should they be incorporated in Government guidance on the use of 
conditions?  

 

Conditions requiring subsequent approval of details 

8.99 As noted earlier in this Chapter, many “full” planning permissions are granted subject 
to conditions requiring certain matters to be approved before the development is 
started.  Clearly in such a case it is not open to the planning authority when 
determining an application for such approval to question the principle of the 
development, however much it might now wish to.76   

8.100 This process of obtaining the approval of details under any of the above mechanisms 
can be time-consuming both for the applicant and for the planning authority.  
Governments have therefore often sought to discourage their use when not strictly 

                                            
76  The power to impose such conditions on a grant of listed building consent is the contained in Listed 

Buildings Act, s.17(2); there seems to be no equivalent power relating to applications for planning 
permission. 
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necessary.  Most recently, authorities in England have been required to give reasons 
explaining why a pre-commencement condition is a pre-commencement condition.77 

8.101 We have already proposed that the procedure for granting planning permission 
subject to such conditions be brought together with the current procedure for outline 
permission and subsequent approval of reserved matters; this is the subject of 
consultation question 8-1.  We provisionally consider that any more detailed 
requirement to justify the imposition of pre-commencement conditions is best dealt 
with by policy and guidance rather than by law, and therefore do not propose 
importing into the Planning Bill any requirement similar to the new one introduced in 
England.  

Grampian conditions  

8.102 Quite apart from conditions requiring approval of details, conditions are often imposed 
on planning permissions requiring that works are not to start until some event has 
occurred – such conditions are usually referred to as Grampian conditions, following 
the decision of the House of Lords in Grampian Regional Council v City of 
Aberdeen.78  A common example is a condition that an approved development is not 
to be constructed until a nearby highway has been improved.  The House of Lords 
subsequently confirmed that such a condition would be valid even if the likelihood of 
the specified event occurring was very low – subject to the test of unreasonableness, 
referred to above.79 

8.103 Here too we provisionally consider that policy considerations as to when such 
conditions would be appropriate would be best included in Government guidance, 
and not in the Bill. 

8.104 A particular category of Grampian condition is the type of condition envisaged by 
section 17(3) of the Listed Buildings Act 1990.  This can be attached to a consent for 
the demolition of a listed building, and requires that the building shall not be 
demolished before— 

(a)  a contract for the carrying out of works of redevelopment of the site has been 
made; and 

(b)  planning permission has been granted for the redevelopment for which the 
contract provides. 

8.105 A condition along similar lines might be equally useful in other cases (not involving 
listed buildings) where it is desirable that the project being permitted should only be 
carried out provided that some other project has been permitted and is actually going 
ahead. 

                                            
77  Town and Country Planning (Development Management Procedure) Order 2015, art 35(1).  
78  [1983] 1 WLR 1340, (1984) 47 P&CR 633, HL. 
79  British Railways Board v Secretary of State [1993]  3 PLR 125, HL. 
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Consultation question 8-12. 

We provisionally propose that the Code should include a provision enabling the 
imposition of conditions to the effect: 

(1) that the approved works are not to start until some specified event has 
occurred (a Grampian condition); or 

(2) that the approved works are not to be carried out until: 

- a contract for some other development has been made; and 

- planning permission has been granted for the development for 
which the contract provides. 

Do consultees agree?  

 

Pre-commencement conditions: the Whitley principle 

8.106 Much litigation has resulted, generally in the context of enforcement proceedings, 
from the imposition of pre-commencement conditions – that is to say, conditions 
requiring something to be done before development commences.  The problem that 
arises is where development is said to have commenced without the developer 
having complied with one or more such conditions – either conditions requiring details 
to be approved or others.  In Whitley v Secretary of State for Wales, which concerned 
a mineral extraction scheme that had been permitted subject to a condition requiring 
a restoration scheme to be approved before the extraction started, Woolf LJ noted 
that “permission is controlled by and subject to the conditions” subject to which it is 
granted.80  The development (which had been started before a scheme had been 
approved) therefore amounted to unauthorised development.  But an appeal against 
enforcement action was allowed, because the approval required by the condition had 
been applied for within the time limit for commencing development, and obtained 
before the enforcement proceedings began. 

8.107 A number of exceptions to the Whitley principle have subsequently been identified by 
the courts.81  In R (Hart Aggregates) v Hartlepool BC, the High Court reviewed the 
authorities, and held: 

Condition 10 is a “condition precedent” in the sense that it requires 
something to be done before extraction is commenced, but it is not a 
“condition precedent” in the sense that it goes to the heart of the 
planning permission, so that failure to comply with it will mean that the 
entire development, even if completed and in existence for many years, 

                                            
80  (1992) 64 P&CR 296, CA. 
81  For example, by Keen J in Leisure Great Britain v Isle of Wight PLBCAA 1990 (2000) 80 P&CR 370. 
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or in the case of a minerals extraction having continued for 30 years, 
must be regarded as unlawful.82   

8.108 The distinction postulated in Hart is often far from clear in practice.  Thus the Court 
of Appeal, in Greyfort Properties v Secretary of State, approving the decision in Hart 
Aggregates, noted: 

It is clear that condition 10 [in Hart Aggregates] was rejected as a 
condition precedent engaging the Whitley principle – not because it 
used the second form of words rather than the first, but for the deeper 
reasons explained at length in the judgment.83 

8.109 In other words, the key issue is not the precise wording of the condition in question, 
but whether, to use Sullivan J’s phrase, it “goes to the heart of the permission”.  That 
is a question that can only be determined in light of all the relevant circumstances.   

8.110 We consider that the present state of the law is confused, and would benefit from 
clarification.  Further, we consider that this is a problem that does arise reasonably 
frequently in practice.  It becomes critical in the context of enforcement, but it should 
be resolved much earlier than that, at the time when the permission is first granted.  
We have therefore considered how the law could best be clarified, to assist both 
planning authorities and developers. 

8.111 We consider first that it might be simpler both for applicants and for authorities if 
conditions precedent “that go to the heart of the permission” were identified as such 
from the outset, so that all concerned can be clear as to what must be done, or what 
must occur (in the case of some Grampian conditions), before the approved 
development can be said to have been lawfully commenced.   This could be 
particularly appropriate, for example, in the case of larger developments.  We also 
note that some authorities, at least in England, now do exactly that, by routinely 
classifying some conditions as “true conditions precedent” (as opposed to “other pre-
commencement conditions”).  But such a practice, whilst it may be helpful, does not 
carry with it any right of appeal against the classification adopted.         

8.112 It would be possible to require a planning authority, whenever it grants any permission 
subject to one or more conditions precedent, to identify all such conditions that go to 
the heart of the permission (“true conditions precedent”).  Alternatively, authorities 
could be given a discretionary power (but not a duty) to do so in appropriate cases.  
Thirdly, it would be possible to introduce a right for an applicant to require the 
authority to do so in a particular case.   

8.113 It would be necessary for there to be a right of appeal to the Welsh Ministers against 
the classification of a condition as a true condition precedent.  Such a right of appeal 
would be in addition to the (existing) right to appeal against the terms of a condition. 
And it would presumably need to be subject to a restriction (similar to the one in 

                                            
82  (2005) 2 P&CR 31, per Sullivan J at [59]. 
83  [2011] EWCA Civ 908, [2012] JPL 34, at [32].  The two forms of words were (1) words requiring that no 

development should take place before an approval had been obtained and (2) words requiring the approval 
to have been obtained before the development commenced.  The courts regarded the two formulations as 
equivalent. 
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section 73(2) relating to the duties of an authority on determining an application to 
vary a condition) whereby the Welsh Ministers on determining such an appeal were 
only able to consider the status of the condition in question as a true condition 
precedent.  And there would then be the usual right to challenge the validity of their 
decision by way of an application to the High Court. 

8.114 We recognise that it might seem that this proposal would effectively enable a planning 
authority by administrative action to over-ride the decision that would be reached by 
a court as to the status of a condition, were the matter to result in litigation.  However, 
the existence of a right of appeal to the Welsh Ministers, and on to the High Court, 
should discourage authorities from inappropriately classifying conditions as true 
conditions precedent.   

8.115 If an authority were to decide that a condition was not a true condition precedent, that 
would not be subject to a right of appeal by a third party, in the same way that a grant 
of planning permission is not subject to a right of appeal.  But it would be possible for 
a third party to seek judicial review of such a decision – just as with a grant of 
permission.  We thus provisionally consider that the court would retain ultimate 
control. 

8.116 That may not, however, be a complete solution.  In Hart Aggregates the Court 
observed that, taken to its logical conclusion, the Whitley principle produced the result 
that development carried out without prior compliance with a pre-commencement 
condition attached to a permission did not amount to implementation of the 
permission.  The permission therefore lapsed after five years.  Where the 
development took the form of building operations, it could not be enforced against 
after the enforcement time limit expired.  But other conditions of the permission, such 
as those regulating the hours of operation of an industrial development, would have 
lapsed with the permission and could not be enforced either. 

8.117 We would therefore welcome the views of consultees on the Whitley principle 
generally.  A possible solution to the deeper problem identified in Hart Aggregates 
could be the introduction of qualifications to the rule that any non-compliance with a 
condition of a permission renders a development unauthorised.  The qualifications 
could cover cases such as those where the terms of a condition require compliance 
at an earlier point in time than is practically necessary, or those where the damage 
to planning policy done by non-compliance with a condition could be rectified by 
enforcement measures falling short of enforcing against the  entire development.   
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Consultation question 8-13. 

We consider that it might be helpful:  

(1) for a planning authority to be given a power (but not necessarily a duty) to 
identify from the outset the pre-commencement conditions attached to a 
particular planning permission that  are “true conditions precedent”, which 
go the heart of the permission, so that they must have been complied with 
before the permission can be said to have been lawfully implemented (the 
second category identified by Sullivan J in Hart Aggregates v Hartlepool 
BC), as distinct from other conditions precedent; 

(2) for an applicant to have a right to request an authority to identify which of 
the conditions attached to a particular permission that has been granted 
are true conditions precedent; and 

(3) for an applicant to have, in either case, a right to appeal against such 
identification, without putting in jeopardy the substance of the condition 
itself. 

Do consultees agree?  Is there any other way in which the consequences of non-
compliance, or belated compliance with commencement conditions could usefully 
be clarified?  

 

Conditions as to the period within which development may be started 

8.118 Section 91 of the TCPA 1990 provides that every permission is deemed to have been 
granted subject to a condition that the development in question must be commenced 
within five years of the grant of permission, unless an explicit condition states 
otherwise.84 

8.119 It is common to find that a permission is granted subject to an explicit condition stating 
that the development must be commenced within five years, with the reason for the 
condition stated to be “as required by section 91”.  That represents a 
misunderstanding of section 91, as the section does not “require” any particular 
commencement date, and merely provides five years as a back stop if no other period 
is specified.  It is also not entirely clear in some cases how the commencement 
provisions apply in the case of a development to be carried out in more than one 
phase.   

8.120 We provisionally consider that the position would be clearer if the Bill were to state 
that development must be commenced by the date specified in any relevant 
condition; that any phases must be commenced by the date specified in any condition 
relevant to that phase; and that in the absence of any such condition the development 
must be commenced within five years of the grant of permission.   

                                            
84  Listed Buildings Act 1990, s 18 is similar. 
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Consultation question 8-14. 

We provisionally propose that the Bill makes plain: 

(1) that development must be commenced by the date specified in any relevant 
condition;  

(2) that any phases must be commenced by the date specified in any condition 
relevant to that phase; and  

(3) that in the absence of any such condition the development must be 
commenced within five years of the grant of permission.   

Do consultees agree? 

 

Specific conditions: land under the control of the applicant (section 72(1)(a))  

8.121 Certain types of condition are specifically provided for, in section 72(1) of the TCPA 
1990, to avoid any doubt that might otherwise arise as to their lawfulness, or as to 
the powers of a planning authority to enforce it in the event of non-compliance. 

8.122 Section 72(1)(a) provides that a planning authority may impose conditions: 

for regulating the development or use of any land under the control of the 
applicant (whether or not it is land in respect of which the application was 
made) or requiring the carrying out of works on any such land, so far as 
appears to the planning authority to be expedient for the purposes of or in 
connection with the development authorised by the permission. 

8.123 Such conditions may require works to be carried out on other land that is in the control 
of the applicant, or the use of such land to be regulated.  A common example is where 
land adjacent to a proposed access to the highway is to be kept free of buildings and 
vegetation above a certain height, in order to ensure that there will always be a 
visibility splay.85  In order for land to be in the ‘control’ of the applicant, the applicant 
does not necessarily have to own an estate or interest in the land.86  It is for this 
reason that applicants commonly submit with their application a plan indicating with 
a red boundary land in their ownership, and with a blue boundary other land in their 
control. 

8.124 In George Wimpey & Co Ltd v New Forest DC, it was held that the question whether 
land is in the applicant’s control is a question of fact and degree for the decision-
maker, and depends on whether the control was of a degree and kind sufficient to 
ensure that the condition could be complied with.  That test is similar to the test 
applied by the courts in deciding who is the person liable under the Occupiers’ 

                                            
85  A visibility splay is the area to either side of an entrance, kept from obstructions to ensure that drivers of 

vehicles leaving a site can see oncoming traffic on the road they are seeking to enter.   
86  [1979] JPL 313.  
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Liability Acts of 1957 and 1984.87  It would therefore be possible to insert a provision 
into the Bill to the effect that land is for these purposes “controlled” by the person who 
is the occupier of the land for purpose of the Occupiers’ Liability Acts.  However that 
would probably confuse as much as it would assist, and we do not therefore propose 
it. 

8.125 However, we provisionally consider that section 72(1)(a) should be retained in the 
Bill, to ensure that there is no uncertainty as to the powers of a planning authority to 
impose such a condition in appropriate cases on land not owned by the applicant – 
and, more particularly, to enforce the requirements of the condition against a person 
other than the applicant.  And it should be accompanied by a restatement of section 
72(3) as it applies to such conditions, as time-limited conditions under section 
72(1)(a) are one of the few situations where section 72(3) still has relevance. 

8.126 Alternatively, it could be argued that it would be sufficient to include such a condition 
amongst the sample conditions that are the subject of Government guidance.88  

Consultation question 8-15. 

We provisionally propose that the Bill, or regulations under the Bill, should enable 
the imposition of conditions to the effect that the development or use of land under 
the control of the applicant (whether or not it is land in respect of which the 
application has been made) should be regulated to ensure that the approved 
development is and remains acceptable in planning terms. 

Do consultees agree?  

 

Specific conditions: time-limited permissions (section 72(1)(a))  

8.127 According to Section 72(1)(b), planning authorities may impose conditions for the 
following  

for requiring the removal of any buildings or works authorised by the 
permission, or the discontinuance of any use of land so authorised, at the 
end of a specified period, and the carrying out of any works required for 
the reinstatement of land at the end of that period. 

Under the existing law, the period must be specified with a sufficient level of precision 
if it is to be regarded as a condition, rather than a ‘limitation’ – the distinction being 
important in that a breach of a limitation is not capable of being enforced against.89  

                                            
87  Wheat v E Lacon & Co Ltd [1966] A.C. 552 at [578].  
88  Currently  in Welsh Government Circular 016/2014, The Use of Planning Conditions for Development 

Management. 
89  I’m Your Man Ltd v Secretary of State for the Environment [1999] PLCR 109.  
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That difficulty would largely disappear if the distinction between limitations and 
conditions were effectively to be abolished, as proposed above.90 

8.128 Here too, we provisionally consider that section 72(1)(b) should be retained in the 
Code, to ensure that there is no uncertainty as to the powers of a planning authority 
to require restoration works to be carried out – or included in guidance.  Again, this 
may require enforcement against a person other than the original applicant.   

8.129 It may be noted that such conditions may be particularly appropriate in the case of 
permissions granted for mineral operations; we accordingly return to them in that 
context later in this Consultation Paper.   

Consultation question 8-16. 

We provisionally propose that the Bill, or regulations under the Bill, should enable 
the imposition of conditions where permission has been granted for a limited period, 
to the effect that the buildings or works authorised by the permission be removed, or 
the authorised use be discontinued at the end of the period, and that works be carried 
out at that time for the reinstatement of land. 

Do consultees agree?  

 

Specific conditions: time-limited permissions (section 72(13))  

8.130 We also note that what is now section 72(3) originated as section 41(3) of the 
Caravan Sites and Control of Development Act 1960, before the TCPA 1968 imposed 
a time-limit of all planning permissions.  There are therefore certain permissions still 
in existence, issued between 29 August 1960 (when the 1960 Act came into force) 
and 31 December 1968 (the day before the 1968 Act came into force) to which section 
72(3) will therefore still be relevant.   

Consultation question 8-17. 

We provisionally consider that a provision equivalent to section 72(3) of the TCPA 
1990 (as to time-limited conditions) should be retained in the Code, but drafted so as 
to make clear that it applies only in the case of  

(1) time-limited permissions issued under what is now section 72(1)(a), and 

(2) certain time-limed permissions issued between 29 August 1960 and 31 
December 1968. 

Do consultees agree?  

 

                                            
90  See Consultation question 8-9. 
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Other conditions requiring to be enforced against those other than the applicant  

8.131 In addition to the conditions noted above, referred to in the TCPA 1990, the Listed 
Buildings Act 1990 also provides for conditions that may require to be enforced 
against a person other than the original applicant.  That Act thus enables listed 
building consent to be granted subject to conditions with respect to— 

(a) the preservation of particular features of the building, either as part of it or after 
severance from it; 

(b) the making good, after the works are completed, of any damage caused to the 
building by the works; 

(c) the reconstruction of the building or any part of it following the execution of any 
works, with the use of original materials so far as practicable and with such 
alterations of the interior of the building as may be specified in the conditions.91 

8.132 Such conditions may be useful in cases other than those involving listed buildings; 
and if the Code is to contain any explicit provision as to types of condition that may 
be imposed, these might usefully be imposed. 

Consultation question 8-18. 

We provisionally propose that the Bill, or regulations under the Bill, should enable 
the imposition of conditions to the effect: 

(1) that particular features of the building or land to which the permission 
relates be preserved, either as part of it or after severance from it; 

(2) that any damage caused to the building or land by the authorised works be 
made good after those works are completed; or 

(3) that all or part of the building or land be restored following the execution of 
the authorised works, with the use of original materials so far as practicable 
and with such alterations as may be specified. 

Do consultees agree?  

 

Approval by applicants of draft conditions  

8.133 Circular 016/2014 states that planning authorities should look favourably on requests 
from applicants to view draft conditions, as it may be possible for them to submit 
further information prior to a decision being issued which could potentially remove the 
need for the condition altogether.92  Engagement with an applicant prior to the 
submission of an application and during the application process can reduce the need 
for conditions, although it is at the authority’s discretion as to whether it awaits 

                                            
91  Listed Buildings Act 1990, s 17(1). 
92  Circ 016/2014, paras 4.1-4.3. 
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submission of this additional information prior to issuing a decision.  However, this 
practice is not a statutory requirement.  

8.134 In response to our Scoping Paper, we were alerted to a concern that planning 
authorities can be reluctant to provide applicants with a draft of proposed conditions, 
preventing discussion prior to the granting of permission or approval of reserved 
matters – despite the guidance in the Circular. 

8.135 In its technical consultation on planning in England, DCLG consulted on whether 
there should be a new requirement for a planning authority in England to share draft 
conditions with an applicant for major development before it reaches a decision on 
the application.  There was broad support for such a requirement, which is already a 
practice in some areas.  The Government accepted that sharing draft conditions is in 
principle desirable but it considered that making such practice compulsory in all cases 
could reduce flexibility for applicants and planning authorities and, if not done 
correctly, could slow down decision-making.  It accordingly concluded that it would 
consider the matter further.   

8.136 We provisionally agree that the sharing of draft conditions would reduce the number 
of pre-commencement conditions needing to be imposed, and would reduce the need 
for applicants to submit an application to vary or delete conditions or appeal against 
them.  However, we share the concern expressed by the Government in England as 
to the problems that might flow from making such a practice mandatory.  We therefore 
provisionally consider that it should remain a matter of guidance.     

 

APPROVAL OF DETAILS 

The existing law  

8.137 Where “full permission” (sometimes referred to as “detailed permission”) is granted, 
it may be subject to one or more conditions requiring that certain details are 
subsequently approved by the planning authority.  Authorities have been discouraged 
from imposing too many conditions of this kind, but the practice is nevertheless 
widespread.  And where outline permission has been granted, the reserved matters 
must be approved (as well as, possibly, details of matters not reserved).   

8.138 In all of the above cases, an application has to be made for the approval of details – 
whether or not they are formally classified as “reserved matters”.   

8.139 In the Scoping Paper, we noted that there is considerable ambiguity surrounding the 
treatment of reserved matters.  In response, PEBA and Persimmon agreed that the 
Planning Code should clarify the definition of reserved matters and how they are to 
be approved; and Rhondda Cynon Taf CBC suggested that the Code should clarify 
whether an application under section 73 and 96A of the TCPA 1990 can be submitted 
for a reserved matters application.  We have also been alerted to concerns by the 
Welsh Government and by the DCLG on this score.  The same applies to the approval 
of matters required by conditions. 

8.140 In particular, it appears that some provisions in the TCPA 1990 relating to 
“applications for planning permission” may not extend to “applications for the approval 
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of reserved matters”, far less to “applications for the approval of details required by a 
condition”.93  The P(W)A 2015 has been drafted to take account of such concerns.94  
Nor is it entirely certain that there are powers to make provision by a development 
order for applications for the approval of reserved matters – although an order may 
make provision for the grant of outline permission itself.   

8.141 We have proposed earlier in this Chapter that the law be simplified by doing away 
with the current distinction between outline permission and full permission.95 Whether 
or not that proposal is accepted, we consider that the production of the Code provides 
an opportunity to clarify and simplify the legislation in regard to applications for the 
approval of details, and to ensure that there is a statutory basis for the procedures 
that are currently operated (including appeals to the Welsh Ministers in relation to 
such applications). 

8.142 It could be made clear that the determination of such an application is not an 
opportunity to revisit the question of whether the development in question is 
acceptable in principle, but should be based solely on the acceptability of the details 
in question.96   

8.143 It would also be helpful for there to be a provision whereby an authority in appropriate 
cases could inform an applicant that it is not willing to determine one set of details 
without also determining another category of outstanding detail – so as to ensure, for 
example, that the details of the brickwork of a new house is not approved in isolation 
from an approval of the roofing materials. 

8.144 Given the understandable concern as to the potential for delay occurring at this stage 
of the procedure, it might at first glance seem attractive for there to be a time-limit 
within which an authority has to respond to an application for the approval of details.  
However, whilst some details (for example, the materials to be used for a single 
house) can be readily approved, others (the layout of a future phase of a large 
housing scheme) may be the subject of extensive negotiations, taking considerable 
time.   

8.145 Our provisional view is therefore that it would not be appropriate to prescribe a 
mandatory time-limit, applicable to all applications for approval of details.  Instead, 
we consider the existing position should be retained, whereby there is a period after 
which applicants can appeal against non-determination, with authorities able to 
negotiate for extra time in appropriate cases.  

                                            
93  In particular, TCPA 1990, s 62. 
94  See, for example, TCPA 1990, s 62M(4), inserted by P(W)A 2015, s 23; and TCPA 1990, s 100A, inserted 

by P(W)A 2015, s 37. 
95  See Consultation question 8-1. 
96  As with section s. 73(2); and see Thirkell v Secretary of State [1978] JPL 844. 
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Consultation question 8-19. 

We provisionally consider that the Bill should clarify the existing law and 
procedures as to the approval of details required by a condition of a planning 
permission, whether imposed at the request of an applicant (in relation to matters 
not sufficiently particularised in the application) or instigated by the authority itself. 

Do consultees agree?  

 

Consultation question 8-20. 

We provisionally propose that a planning authority should be able in an appropriate 
case to decline to determine an application for the approval of one detailed matter 
without at the same time having details of another specified matter. 

Do consultees agree?  

 

Notification of development approved in principle by a development order97 

8.146 Where development in certain categories is permitted by a development order, such 
permission is subject to the “prior approval procedure”.  In a few cases, a condition 
of the permission granted by the order requires that the details of every proposal in 
the category in question are approved by the planning authority.98   

8.147 The prior approval procedure has also been used in England in connection with 
recently introduced permitted development rights for changes of use, but not in 
Wales.  And it remains to be seen what types of conditions, if any, will be attached to 
permission granted by local development orders; they may well introduce a prior 
approval procedure in certain cases. 

8.148 Where the details have to be approved by the authority, an application must then be 
submitted to it, broadly in accordance with the procedure outlined above.99  Any 
adjustments made to that procedure will therefore need to be considered carefully in 
light of any implications for the prior approval procedure.   

8.149 A variation of this is where the condition requires that every such proposal must be 
notified to the authority, so that it can decide on a case-by-case basis whether it 
wishes to have an opportunity to approve the details.100 In such cases, it might be 

                                            
97  This is the process sometimes known as “prior approval”. 
98  GPDO 1995, Sched 2, Part 11 (development permitted by private Act etc); Part 17, Class F (gas pipelines), 

Class G (electricity cables); Parts 19, 20 (minerals). 
99  See paras 8.137 to 8.145. 
100  GPDO 1995, Sched 2, Part 6 (agriculture); Part 7 (forestry); Parts 22, 23 (minerals); Part 24 

(telecommunications); Part 30 (tolls); Part 31 (demolition). 
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helpful to introduce a time limit within which the authority has to respond to such a 
notification.  

8.150 A suitable model might be the notification to planning authorities of proposed works 
to trees in a conservation area (to enable the authority to decide whether it wishes to 
impose a tree preservation order on the trees in question101).  That confers on the 
person who has notified the authority a right to proceed with the works if no response 
has been received from the authority within six weeks.  A similar procedure could be 
introduced whereby anyone who has notified the planning authority of an in intention 
to carry out development in a relevant category permitted by a development order 
could proceed without further ado if no response has been received from the authority 
within a prescribed period. 

Consultation question 8-21. 

We provisionally propose that the Bill should clarify the existing law and 
procedures as to the approval of details required by: 

(1) a condition of a permission granted by a development order; 

(2) a requirement imposed by a planning authority following a notification of 
proposed works in a relevant category of development permitted by a 
development order. 

Do consultees agree?  

 

Consultation question 8-22. 

We consider that it might be helpful for there to be a time-limit within which the 
planning authority can respond to a notification of a proposal to carry out 
development in a relevant category (for example, buildings for agriculture and 
forestry), such that an applicant can proceed if no response has been received to 
the notification. 

Do consultees agree? 

 
 

                                            
101  TCPA 1990, s 211. See paras 15.120 to 15.123. 
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VARIATION OF PLANNING PERMISSION  

Applications to vary a permission  

8.151 Once permission has been granted, and details approved where necessary, it may 
be that the developer now wishes to do something different from what has been 
permitted.   

8.152 There are at present a number of ways in which an authority can approve an 
amendment to what has been approved. 

(1) it may grant permission (under section 96A of the TCPA 1990) to carry out 
development that is different from the development already permitted, but 
such that the difference is non-material;   

(2) where planning permission has been granted subject to conditions, it may 
grant permission (under section 73) to carry out the development without 
complying with some or all of those conditions – or possibly subject to 
additional conditions; and 

(3) where planning permission has been granted for development that has not yet 
been completed, it may modify the permission (under section  97).102 

8.153 In each case, the request is not for planning permission for a totally new proposal, 
but rather for the amendment or extension of a permission that has already been 
granted.   

8.154 A successful application under section 73 results in an additional permission, so that 
the developer can implement either the original permission (for scheme A) or the 
varied permission (for Scheme B).  By contrast, a successful application under 
section 96A results in a replacement permission, such that the original permission is 
no longer capable of being implemented.  However, if the authority originally granted 
permission for a development (“scheme X”), and then allowed a variation of the 
permission to allow the development to be carried out in a slightly modified form 
(scheme Y”), it is difficult to see why it would object to a reversion back to scheme X.   

8.155 The phrasing of section 96A is helpful, insofar as it allows an land owner (but not 
anyone else) to invite the planning authority to make a non-material amendment to a 
permission that has been granted; but it does not deal with an amendment that is 
material, but still minor.   

8.156 Section 73 of the TCPA 1990 is less helpful, in that it applies to “an application for 
planning permission for the development of land without complying with conditions” 
rather than an application to vary a permission that has already been granted.  Such 
an application can be submitted by anyone, and not just an owner, and can be used 
in a variety of ways, including: 

                                            
102  The second and third also apply to the amendment of proposals for which listed building consent has been 

granted (Listed Buildings Act 1990, ss 19, 23). 
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(1) an application to extend the time limit of a permission that has not yet 
expired103 (“a renewal application”); 

(2) an application to make minor material amendments to a permission that has 
been granted; 

(3) an application to vary or remove any other condition. 

8.157 In particular, section 71ZA (inserted by the P(W)A 2015) requires every permission 
to specify the plans or other documents describing the approved development, and 
deems that the permission is subject to a condition requiring that the development is 
carried out in accordance with those drawings etc.104  It follows that an applicant can 
apply under section 73 to amend such a condition by the substitution of one or more 
different drawings, and thus in effect to modify the development that has been 
permitted.  

8.158 Where a planning permission is about to expire (or has already expired) without the 
development having been started, an applicant may wish to apply for the permission 
to be renewed.  In many cases this will be a formality.  However, where circumstances 
may have changed – or the development plan updated – the planning authority may 
wish to revisit the whole principle of the approved development, and consult 
stakeholders again.  Applications for the renewal of planning permission are therefore 
normally treated as applications for full planning permission.   

Possible simplification 

8.159 We provisionally consider that it might be preferable for there to be a single procedure 
whereby an application can be made for the variation of an existing permission that 
has not yet been implemented (or not fully implemented).  That variation might be 
non-material, minor material or material; and it might relate to one or more of the 
conditions, or it might relate to the substance of the development.   

8.160 In response to such an application, the authority would be able to categorise the 
proposed change as:  

(1) the renewal of a permission that has not yet expired (in which case an authority 
will normally be able to agree without further ado, unless material 
considerations have significantly changed); 

(2) a non-material change to the development already permitted (in which case an 
amendment to the permission can quickly be approved without further ado); 

(3) a material but still minor change (in which case the application may need to be 
advertised or notified, but the authority should be required to consider only the 
proposed amendment, rather than the principle of the development); or 

                                            
103  A permission that has expired cannot be extended by an application under TCPA 1990, s.73, but must be 

the subject of a new application.  See s.73(4). 
104  There appears to be no equivalent provision relation to applications for listed building consent. 
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(4) a major change (in which case the authority should promptly advise the 
applicant to submit a new application, which will be considered from first 
principles in the normal way). 

8.161 In other words, from the point of view of the applicant, who may not be able readily 
to categorised the proposed change as minor or major, material or non-material, there 
is one type of application.  But the planning authority can respond to such an 
application in whatever way it considers appropriate, depending on the particular 
circumstances.   

8.162 In addition, the authority may in some situations be content to allow the applicant to 
implement either the original permission or the modified version.  Thus, for example, 
where the permitted drawings originally specified a particular pattern of windows, and 
the amended permission specified another, the authority may be equally content with 
either.  However, in other cases, where for example new information suggests that 
the original scheme would be unsatisfactory, the authority may be willing to allow only 
the modified version.   

8.163 We recognise that care would need to be taken to reflect the differences between the 
procedures under sections 73 and 96A.  In particular, it would be necessary to ensure 
that the procedure neither becomes unnecessarily bureaucratic in relation to minor 
changes, not provides insufficient scrutiny for major changes. 

8.164 We note that the Development Management Manual defines a “minor material 
amendment” as “one whose scale and nature results in a development that is not 
substantially different from that which has been approved”.  That is helpful, but does 
not seem to take the matter a great deal further forward.  We do not believe that there 
should be a definition of non-material or minor included within the new Planning Code 
as the appropriate procedure to be followed by the planning authority would be best 
left as a matter for its discretion.  

8.165 We also consider there is merit in the suggestion which we received at consultation 
that section 96A (non-material modifications) should be extended to applications for 
the approval of details.  Thus, for example, when one type of brick has been 
approved, a similar one could readily be substituted.  
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Consultation question 8-23. 

We provisionally consider that it might be helpful to bring together the procedures 
for seeking amendments to planning permissions, currently under section 73 and 96A 
of the TCPA 1990, into a single procedure for making an application for any variation 
of a permission – whether major or minor – which can be dealt with by the planning 
authority appropriately, in light of its assessment of the materiality of the proposed 
amendment. 

We envisage that the authority would be able to choose to permit either: 

(1) both the original proposal and a revised version, with the applicant able to 
implement either; or 

(2) only the revised version, which would thus supersede the original. 

Do consultees agree? 

 

Consultation question 8-24. 

We provisionally propose that the Planning Code should extend the scope of section 
96A (approval of minor amendments) to include approvals of details.  

Do consultees agree?  

 

Variation in case of urgency 

8.166 A particular problem can arise where planning permission has been granted, and the 
implementation of the permitted development is imminent – or has indeed already 
started, with contractors on site – and the developer now wishes to make an 
amendment to the permitted scheme.  This may arise from pre-commencement site 
investigations, or more detailed design development, or possibly as a result of on-
site discovery (particularly in the case of altering an existing building).  A developer 
who proceeds without seeking an amendment to the permission risks receiving an 
enforcement notice; an application for an amendment (particularly if the authority 
considers it to be non-material) may lead to unwelcome delay; and to proceed with 
the scheme as permitted may lead to a result that is unsatisfactory both to the 
developer and to others.  

8.167 In such cases, an application to amend, as outlined under the previous heading, will 
need to be made; but there should be the possibility of an expedited procedure in 
appropriate cases – possibly subject to the payment of an enhanced fee. 
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Consultation question 8-25. 

We provisionally propose that an expedited procedure should be available for the 
determination of an application to vary a permission where the implementation of 
the permitted development is under way. 

Do consultees agree?  

 

 

DEEMED PLANNING PERMISSION  

8.168 Under section 90 of the TCPA 1990, a Government department authorising a project 
under legislation other than the TCPA 1990 may direct that planning permission is 
deemed to be granted.  However, the duty as to public consultation in relation to such 
authorisation is not as wide as the corresponding duty in relation to the processing of 
normal planning applications.  Further, it has been held that such an authorisation is 
not a determination under the TCPA 1990, so that the duties as to matters to be 
considered (under section 70 of the TCPA 1990 and section 38(6) of the PCPA 2004) 
do not apply to it.105   

8.169 In response to our invitation in the Scoping Paper to suggest possible technical 
reforms, Richard Harwood QC suggested that section 90 should be amended so as 
to provide for an authorisation process that is just as rigorous (that is, it should be 
made in accordance with the development plan, so far as material, and other material 
considerations).  We provisionally consider that this would be sensible.  However, we 
consider that the necessary legislative changes would be beyond the scope of the 
present exercise, as they would extend to matters that are outside the legislative 
competence of the Assembly, and we therefore make no proposal for amendment.  

 

ENVIRONMENTAL IMPACT ASSESSMENT 

8.170 Alongside the normal requirement for planning permission to be obtained for the 
carrying out of development, there is a further requirement for an environmental 
impact assessment (EIA) to be produced in connection with any significant project.  
This was initially a result of an EC Directive in 1985, and the relevant primary 
legislation was accordingly in section 2 of the European Communities Act 1972.  
However, the Planning and Compensation Act 1991 introduced a freestanding 
provision into the TCPA 1990, as section 71A of that Act, which enables the Welsh 
Ministers by regulations to make provision about the consideration to be given to the 
likely environmental effects of proposed development. 

                                            
105  R (Samuel Smith Old Brewery (Tadcaster) Ltd v Secretary of State for Energy and Climate Change [2012] 2 

All ER 849. 
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8.171 The 1985 Directive was subsequently amended three times, and has now been 
replaced by Directive 2011/92/EU106, which has itself been amended by Directive 
2014/52/EU.  The latter requires the relevant domestic legislation to state that it is 
implementing the Directive.107 

8.172 Section 71A explicitly states that regulations under it may make the same or similar 
provision as would be required under the relevant EU directive, or different provision.  
The current regulations applying in Wales are the TCP (Environmental Impact 
Assessment) (Wales) Regulations 2017, which came into force on 16 May 2017.108  
The purpose of the EIA regime generally, and the changes made by the 2017 
Regulations, are set out in the Regulatory Impact Assessment produced in 
connection with the Regulations.   

8.173 The number of development proposals for which an EIA is required represents 
around 0.1% of all planning applications.109  And by definition they will be the more 
significant ones.   

8.174 Corresponding regulations have been made – generally on an England and Wales 
basis – in relation to various categories of projects that are outside the scope of 
“development”, or for some other reason do not require planning permission.110  They 
are outside the scope of this present exercise. 

8.175 As a result of the forthcoming departure of the United Kingdom from the European 
Union, the requirements of the relevant European directives will in due course no 
longer apply.  However, as a result of the enactment of section 71A, the EIA 
requirements are already only indirectly related to the requirements of European 
legislation; and the departure from the EU will therefore have no effect in this regard.   

8.176 It is possible that, at some point in the future following the conclusion of the process 
of exit from the EU, it might be appropriate to review the entire EIA regime, to examine 
whether it is sensible to retain it as a separate code rather than amalgamating its 
requirements with those of the mainstream planning process; but this exercise does 
not seem to be the right time to do so. 

8.177 The same point is likely to apply to the assessment of proposed development in light 
of the Habitats Regulations, which transpose into domestic legislation the 
requirements of the relevant EU direction. Again, this is not the appropriate time to 
carry out a thorough review of those Regulations. 

                                            
106  Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the 

assessment of the effects of certain public and private projects on the environment. 
107  Directive 2014/52/EU, art 2(1) (see also Directive 2011/92/EU, art 13); see TCP (Environmental Impact 

Assessment) (Wales) Regulations 2017, preamble. 
108  The 2017 Regulations continue to apply in limited circumstances, mainly relating to minerals. 
109  Explanatory Memorandum to TCP (EIA) Regulations 2017.  Those Regulations apply only to England, but 

there is no reason to suppose that the percentage will be significantly different in Wales.   
110  Fish farming, forestry, land drainage, decommissioning of nuclear reactors, offshore petroleum extraction, 

gas pipelines, harbour works, and other projects related to electricity, pipelines and water resources.  
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Detailed points 

8.178 In the meanwhile, respondents to the Scoping Paper raised some matters of detail 
relating to environmental assessment.  They suggested clarification as to whether, 
under the EIA regulations then in force, further publicity and public consultation was 
required where a previously provided environmental statement remained fit for 
purpose.  That point has been dealt with by regulation 17 of the 2017 Regulations.   

8.179 And the point made below111 as to the need for clarification as to the procedural 
requirements relating to applications for development on land straddling the border 
between England and Wales could have particular force where the development is 
likely to have impacts that require assessment under the EIA regulations.   

8.180 More generally, it was suggested that the DMP(W)O could be amended to clarify the 
requirements to consider environmental information both under the under the Order 
and under the EIA Regulations. 

8.181 These seem to be sensible points, but would best be dealt with when the Order and 
the 2017 Regulations are next amended or replaced.  

 

CALL-IN OF APPLICATIONS BY WELSH MINISTERS  

8.182 The Welsh Ministers have the power, under section 77 of the TCPA 1990, to direct 
that planning applications and other applications are referred to them for their own 
decision.  The Welsh Ministers will normally only call in an application if they think 
that there are planning issues of more than local importance.112  Such directions may 
be given either to a particular authority or to planning authorities generally, and may 
relate either to a particular application or to applications of a specified class.  Over 
the last three years, an average of two applications were called in each year.113   

8.183 Generally, we have proposed that requirements as to how particular categories of 
applications are to be dealt with should be in regulations, to maximise transparency 
and accountability114; but that a requirement relating to a particular case should be in 
a direction.  In line with that approach, we provisionally consider that the Welsh 
Ministers should have a powers: 

(1) to make regulations requiring that particular categories of applications should 
be referred to them, so that they consider whether to call in any specific 
application; and 

(2) to make a direction requiring a specific application to be referred, so that they 
can consider whether to call it in.   

                                            
111  See paras 8.193, 8.194. 
112  Planning Policy Wales (Edition 9), para 3.7.3. They have a similar power under Listed Buildings Act 1990, 

s.12 to call in for their own decision applications for LBC and CAC. 
113  Source: Welsh Government.  
114  See para 4.49. 
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8.184 In either case, the requirement to refer an application will need to be known by the 
authority before it reaches a final decision on the application; but the referral itself will 
occur after the authority has gone through the whole process of notification and 
consultation, and has reached its own view. 

8.185 We emphasise that this proposed regulation-making power is intended as a 
replacement for the existing power to make a general direction.115  We anticipate that 
it would be used where, as a matter of policy, Ministers always or often call in 
applications in a particular category (for example, buildings of more than a certain 
size in the green belt).  They would thus be able to specify in regulations that such 
applications should be notified to them, so that developers – and other interested 
parties – can know in advance that the application will need to be referred, and may 
be called-in. But the power to make a  direction would remain in place, and could be 
used in relation to specific cases. 

8.186 The Scoping Paper made no specific mention of call-in powers, but one consultee 
noted that the duty to notify the applicant that an application had been called in by 
the Welsh Ministers should lie with them, and not with the planning authority.  We 
agree that this would bring consistency to the call-in procedure.  Such a duty would 
apply only where an application is actually called in, not merely where the application 
is initially referred to the Welsh Ministers. 

8.187 The power of the Welsh Ministers to determine planning applications is normally 
exercised in relation to applications for major development; this is the subject of the 
next Chapter. 

Consultation question 8-26. 

We provisionally propose that the Welsh Ministers should have powers  

(1) to make regulations requiring applications in a particular category to be 
notified to them, and  

(2) to make a direction requiring a particular application to be so notified,  

so that they may decide whether to call it in for their decision.  

Do consultees agree?  

 

                                            
115  Most recently exercised by the issue of the TCP (Notification) (Wales) Direction 2014, as an Annex to Welsh 

Government Circular 07/12. 
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Consultation question 8-27. 

We provisionally propose that, where the Welsh Ministers decide to call in an 
application for planning permission, they (rather than, as at present, the planning 
authority) should be under a duty to notify the applicant.  

Do consultees agree?  

 

 
PLANNING APPLICATIONS: MISCELLANEOUS POINTS 

Procedural details to be moved from primary to secondary legislation  

8.188 We have already noted that it would seem to be generally more suitable for details of 
procedure to be governed by regulations, rather than by order.116  There are several 
such points that have emerged in the course of our work.  

8.189 First, Section 71(3) of the TCPA 1990 requires that before a planning authority grants 
planning permission for the use of land as a caravan site, it shall consult the local 
authority with power to issue a site licence for that land, unless it has that power itself.  
We provisionally consider that this level of detail is unnecessary on the face of the 
Planning Bill. A requirement to consult with a caravan site licence authority can be 
addressed in the DMP(W)O if necessary.  

8.190 Secondly, section 71ZB of the TCPA 1990, s 71ZB (inserted by section 33 of the 
P(W)A 2015) requires that a person proposing to carry out development that has 
been approved must notify the planning authority before starting, and must display a 
copy of the permission whilst the development is proceeding.   

8.191 We provisionally consider that this too is a detailed procedural requirement more 
suitable to be incorporated into secondary legislation than in the Act itself. 

8.192 We recognise that these changes may require slight adjustments to the Bills to ensure 
that there is an appropriate enabling power. 

                                            
116 See para 4.49. 
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Consultation question 8-28. 

We provisionally consider that the following provisions currently in the TCPA 1990 
should not be restated in the Planning Bill, but that equivalent provisions should be 
included in the DMP(W)O 2012 if considered necessary: 

(1) section 71(3) (consultation as to caravan sites); and  

(2) section 71ZB (notification of development before starting, and display of 
permission whist it is proceeding). 

Do consultees agree?  

 

New provision in secondary legislation  

8.193 Respondents to the Scoping Paper suggested that the law could be clarified as to the 
treatment of applications for development on land straddling the border between 
England and Wales.  This seems to be no more than a particular example of the 
problems that may arise where development is proposed on land straddling the 
border between two local authority areas.   

8.194 Insofar as special provisions need to be made, this is a matter that should be dealt 
with in the relevant subordinate legislation – notably the DMP(W)O 2012 – when it is 
next updated. 

Apparently redundant provisions  

8.195 There are a number of apparently redundant provisions within the TCPA 1990, which 
we provisionally consider need not be restated in the Bill. 

The initiation of development  

8.196 Section 56(1) of TCPA 1990 related to the “initiation” of development, a term that was 
only used in Part 5 of the TCPA 1990, relating to compensation.  That Part was 
repealed by the PCA 1991, and section 56(1) should have been repealed with it.  It 
accordingly need not be restated in the new Bill. 

Planning applications for private hospitals  

8.197 Section 70(3) of the TCPA 1990 provides that the power to grant or refuse planning 
permission is to be exercised subject to section 15 of the Health Services Act 1976.  
That provision required Government authorisation for planning applications for 
private hospitals.117  It was repealed by section 63 of the National Health Services 
and Community Care Act 1990; and that Act was in turn largely repealed by the 
National Health Service (Wales) Act 2006.  Neither the 1990 Act nor the 2006 Act 
contained any provision equivalent to section 15 of the 1976 Act.   

                                            
117  See Dept of the Environment, Circ 2/81, Appendix E. 
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8.198 The reference to the latter in section 70 of the TCPA 1990 is accordingly no longer 
required, and need not be restated in the Planning Code.   

Development not in accordance with the development plan 

8.199 Section 74(1)(b) of the TCPA 1990 makes provision for a development order to 
regulate the grant of planning permission for development not in accordance with the 
development plan.118   

8.200 The matters that are to be taken into account by an authority determining a planning 
application are as set out in section 70 of the TCPA 1990.119  Whilst the development 
plan is pre-eminent amongst those, there is nothing in that section that restricts the 
ability of the planning authority to determine applications in a way which is 
inconsistent with the development plan, where relevant considerations indicate that 
this would be appropriate.   

8.201 It follows that section 74(1)(b) is unnecessary; and we provisionally consider that it 
need not be restated in the Code.  

Authorities dealing with applications  

8.202 Section 74(1A) of the TCPA 1990, inserted by the Planning and Compensation Act 
1991, provides that a development order may prescribe “the persons to whom 
applications are to be sent”.  This appears to be relate to the situation where there is 
a two-tier system of local government, so that certain categories of applications can 
be sent to county or district authorities. 

8.203 It follows that section 74(1A) is redundant in relation to Wales, and need not be 
restated in the Bill. 

Facilities for disabled people 

8.204 Section 76 of the TCPA 1990 (duty to draw attention to certain provisions for the 
benefit of disabled people) was to be repealed by Schedule 6 to the PCPA 2004.  
Schedule 6 has not yet been brought into force; but Schedule 9 to the PCPA 2004 
(repeals) has.  It is therefore not entirely clear whether, as was clearly intended, 
Section 76 has in fact been repealed.  In any event, section 76 has in effect been 
overtaken by the provisions of the Equality Act 2010; and we have already proposed 
that guidance should draw attention to the 2010 Act.   

8.205 Insofar as it has not already been repealed, therefore, section 76 does not need to 
be restated in the Bill. 

Applications for other consents 

8.206 Section 332 of TCPA 1990 enables regulations to be made by the Welsh Ministers to 
enable a planning application to also constitute an application under some other 

                                            
118  Article 20 of the DMP(W)O 2012, made under this power, currently provides for this. 
119  See para 5.16. 
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procedure (for example, building regulations).  Broadly similar provisions have been 
included in every planning Act since 1947.120  

8.207 It appears that no regulations under this provision or any of its predecessors have 
ever been made in England and Wales.  We provisionally consider that the provision 
is redundant and should not be restated in the Bill. 

Consultation question 8-29. 

We provisionally propose that the following provisions currently in the TCPA 1990, 
which appear to be redundant (at least in relation to Wales), should not be restated in 
the Bill: 

(1) section 56(1) (referring to the initiation of development); 

(2) in section 70(3), the reference to the Health Services Act 1976 (applications 
for private hospitals); 

(3) section 74(1)(b) of the TCPA 1990 (to make provision for the grant of 
permission for proposals not in accordance with the development plan); 

(4) section 74(1A) (planning applications being handled by different types of 
planning authority); 

(5) section 76 (duty to draw attention to certain provisions for the benefit of 
disabled people); and 

(6) section 332 (power of Welsh Ministers to direct that planning applications 
should also be treated as applications under other legislation). 

Do consultees agree? 

 

                                            
120  See, for example, TCPA 1947, s.102. 
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