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PART TWO 
SPECIFIC TOPICS 

 

Chapter 5: Introductory provisions  

INTRODUCTION 

5.1 The new Planning Bill will incorporate a number of general provisions underlying its 
operation.  These are likely to include: 

 an overview of the scope of the Bill, and possibly that of the Planning Code 
(“the Code”) as a whole; 

 references to the principles forming the basis of decision-making under the 
Code; 

 an indication of the key agencies operating the Code – notably planning 
authorities and possibly the Planning Inspectorate; 

 the application of the Code in special cases (such as in relation to Crown land, 
local authority land, and statutory undertakers); 

 the definitions of terms within it. 

5.2 The scope of the Bill has been considered in Part One of this Consultation Paper.  
Special cases and definitions are dealt with in Chapter 17. 

5.3 In this Chapter we consider whether there is a need for an explicit statutory purpose 
within the Planning Bill (and by extension the Planning Code), and how to rationalise 
and simplify the various statutory duties that currently apply to the exercise of 
planning functions. We then discuss those provisions which deal with the 
administration of the planning system. 

 

PRINCIPLES UNDERLYING THE PLANNING CODE 

Statutory statement of purpose for the planning system 

5.4 One of the earliest statutes relating to town and country planning expressed the task 
of the Minister of Town and Country Planning as being “securing continuity in the 
framing and execution of a national policy with respect to the use and development 
of land throughout England and Wales".1  The TCPA 1947 contained no such 

                                                
1  TCPA 1943, s 1. 
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overarching principle as to the basis on which the Minister – or planning authorities – 
should act.  Nor was any such principle contained within any of the numerous 
planning Acts that followed it. 

5.5 In our Scoping Paper, we suggested including a statutory statement as to the purpose 
of the planning system – both plan-making and decision-taking.  This received 
considerable support.  The Town and Country Planning Association agreed that the 
new Planning Code should include a statutory purpose for planning and suggested 
that this should take into account the definition used in the Planning (Wales) Act 
(“P(W)A”) 2015 as well as other relevant Welsh legislation, in particular the Well-
being of Future Generations (Wales) Act (“Well-being Act”) 2015.  It suggested the 
following definition:  

The planning system in Wales exists to promote and enable 
sustainable development by effective plan-making, decision-making 
and enforcement systems operated in the public interest by local 
planning authorities, and Welsh Government and its agencies. 

5.6 The inclusion of a statutory statement of purpose was also supported by the Country 
Land and Business Association (CLA), Persimmon Homes West Wales, Planning Aid 
Wales and Innogy Renewables.   

5.7 The Independent Advisory Group (IAG) report of 2012 also recommended that there 
should be a statutory statement as to the purpose the planning system, along the 
following lines:   

The purpose of the town and country planning system is the regulation 
and management of the development and use of land in a way that 
contributes towards the achievement of sustainable development. 2 

This led to the introduction in the P(W)A 2015 of the sustainable development 
principle, considered below, but only in relation to certain functions under the TCPA 
1990. 

5.8 After careful consideration, our provisional view is that, providing the various statutory 
duties which apply to decision-making within the planning system are rationalised 
and clarified, there will be no need in the Planning Bill for an explicit statutory purpose 
for the planning system as a whole. We discuss this further below.3 

Statutory duties applicable to the exercise of planning functions 

5.9 There are at present two general principles specifically relating to planning in Wales.  
The first, which has existed since the planning system was introduced 70 years ago, 
is the duty of decision-makers to have regard to: 

 the development plan, so far as material, and  

                                                
2  Towards a Welsh Planning Act: Ensuring the System Delivers, Report to the Welsh Government by the 

Independent Advisory Group, June 2012, recommendation 1-3. 
3  See paras 5.119 to 5.121. 

93



79 
 

 to all other material considerations. 

5.10 There are also certain specific material considerations that are highlighted in one way 
or another: 

 the preservation or enhancement of listed buildings and conservation areas; 

 the use of the Welsh language; and 

 Welsh Government policy. 

5.11 The second general principle, introduced by the Well-being Act 2015 and the P(W)A 
2015, relates to sustainable development.  Section 2 of the P(W)A 2015 provides that 
any function relating to the formulation of the development plan or the management 
of development must be exercised as part of carrying out sustainable development 
in accordance with the Well-being Act. 

5.12 In addition to those two general principles, there are a number of general duties in 
other legislation that will at least to some extent be relevant to the exercise of 
functions under planning legislation.  

5.13 We noted in the Scoping Paper that there are at present, both within legislation 
specifically relating to planning and elsewhere, a surprisingly large number of duties 
laid upon the Welsh Ministers, planning authorities and other public bodies in the 
exercise of their functions.  We suggested that it might be helpful to local planning 
authorities if the various duties which apply to them when making planning decisions 
were brought into one place.4  We suggested that, at the very least, the Planning 
Code could contain signpost provisions that point to other legislation in which these 
various duties may be found. 

5.14 We noted in our meetings with stakeholders that many were largely unaware of some 
of the duties in question – particularly those referred to in paragraph 5.12 above.  All 
knew about the duty to have regard to the development plan, and the duties relating 
to listed buildings; however, few knew about, for example, the requirements to 
consider the countryside, and national parks; and almost none were aware of the 
provisions of the Crime and Disorder Act 1998 relating to crime prevention. 

5.15 The National Grid agreed with our provisional view. But the Planning and 
Environmental Bar Association (PEBA) considered that the “signposting” might be 
better achieved through non-statutory guidance rather than by being included in the 
Planning Bill itself. 

 

                                                
4  See Planning Law in Wales: Scoping Paper, Law Commission Consultation Paper No 228, 2015, para 5.28. 
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THE DUTY TO HAVE REGARD TO THE DEVELOPMENT PLAN  

The existing law 

5.16 Section 70 of the 1990 Act has been significantly amended since it was first enacted.  
It now applies in Wales as follows:  

(1) Where an application is made to a local planning authority for 
planning permission— 

(a)  subject to section 62D(5) and sections 91 and 92, they may 
grant planning permission, either unconditionally or subject 
to such conditions as they think fit5; or 

(b)  they may refuse planning permission. 

(2) In dealing with an application for planning permission the 
authority shall have regard to— 

(a) the provisions of the development plan, so far as material 
to the application, 

(aa) any considerations relating to the use of the Welsh 
language, so far as material to the application; … and 

(c)  any other material considerations. 

(3)  Subsection (1) has effect subject to section 65 and to the 
following provisions of this Act, to sections 66, 67, 72 and 73 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990 and to 
section 15 of the Health Services Act 1976.6 

5.17 Section 65 of the TCPA 1990 and sections 67 and 73 of the Listed Buildings Act 1990 
relate to the need to publicise certain categories of applications; and section 15 of 
the 1976 Act relates to applications for certain categories of NHS development; they 
are accordingly dealt with in a later Chapter.7  Sections 66 and 72 of the Listed 
Buildings Act 1990 are dealt with below.8 

5.18 Section 70 of the TCPA 1990 is applied by sections 77(4) and 79(4), which govern 
the determination of applications called-in by the Welsh Ministers for their own 
decision, and the determination by them of appeals against the decisions of planning 
authorities.   

                                                
5  Section 62D relates to applications for developments of national significance, and is dealt with in Chapter 9 

of this Consultation Paper.  Section 91 deals with planning conditions, and section 92 with outline 
permission; they are dealt with in Chapter 8. 

6  Subsection (4) contains definitions; other subsections apply only in England. 
7  See paras 8.197, 8.198, Consultation question 8-29. 
8  See paras 5.41 to 5.56, Consultation question 5-4. 
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5.19 It will be noted that the duty laid on the planning authority is to have regard to the 
whole development plan, not merely parts of it; but only so far as the plan is relevant 
to the application in question. 

5.20 In addition, a duty to have regard to the development plan, so far as material, explicitly 
applies in relation to the exercise by an authority of various other powers under the 
planning Acts.  The complete list of functions to which the duty relates is thus as 
follows: 

 the determination of planning applications and appeals (under sections 70, 77 
and 79 of the TCPA 1990); 

 the imposition of conditions limiting the duration of a planning permission (under 
section 91); 

 the imposition of conditions on an outline planning permission (under section 
92); 

 the revocation or modification of a planning permission (under section 97); 

 the making of a discontinuance order (under section 102 or Schedule 9); 

 the issue of an enforcement notice (under section 172);  

 the grant or modification of a planning permission when determining an appeal 
against an enforcement notice (under section 177); and 

 the determination of applications for hazardous substances consent (under 
section 9 of the Planning (Hazardous Substances) Act 1990).   

5.21 A similar duty applies in relation to the exercise of functions relating to the display of 
advertisements, but only in England.9 

5.22 The formulation of the development plan is considered in the following Chapter of this 
Consultation Paper.  But the importance of the plan in decision-making is 
fundamental.  Further, the PCPA 2004 gave extra emphasis to this principle, by 
providing that,  

If regard is to be had to the development plan for the purpose of any 
determination to be made under the planning Acts, the determination 
must be made in accordance with the plan unless material 
considerations indicate otherwise.10 

However, it is noteworthy that this emphasis is contained only in the 2004 Act, and 
not in the 1990 Act itself.  The phrase “the planning Acts” refers to the TCPA 1990, 
the Listed Buildings Act 1990, and the Hazardous Substances Act 1990.  

                                                
9  TCP (Control of Advertisements) Regulations (England) 2007, reg. 3(1). 
10  PCPA 2004, s 38(6) – superseding TCPA 1990, s.54A (inserted by Planning and Compensation Act 1991). 
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Possible reform 

5.23 Although the duty to have regard to the development plan is applied to a significant 
range of functions under the TCPA 1990 and other legislation, listed above, the list is 
by no means comprehensive.  It omits, for example, the approval of details required 
by a condition attached to a planning permission or in a development order; the 
negotiation of a planning obligation; the exercise of any enforcement powers other 
than the issue of an enforcement notice; and the withdrawal of an enforcement 
notice.11  It also omits the exercise of any functions under Parts 8 to 15 of the TCPA 
1990 – relating to, for example, protected trees, unsightly land notices, advertising 
(at least in Wales), and highways – and all functions under the Listed Buildings Act 
1990.   

5.24 In reality, the exercise of many of those powers is in fact carried out by planning 
authorities with regard to the development plan, insofar as it contains any policies 
that are relevant.  Where, for example, an authority is considering the terms of a 
proposed planning obligation under section 106 of the TCPA 1990, or taking various 
forms of enforcement action, or withdrawing an enforcement notice that has been 
issued, it will almost inevitably have regard to the provisions of the development plan.  
On the other hand, if it is considering an application for a certificate of lawfulness, the 
development plan will not be relevant.12 

5.25 It is also noteworthy that the duty applies at present to only to the exercise by a 
planning authority of any of various functions, and not to the exercise of such a 
function by any other public body. 

5.26 In any event, if such provisions were relevant to the exercise of a particular function, 
a public body would be required to take them into account as part of its general 
common law duty to take into account anything that is relevant when making any 
decision.13   

5.27 We therefore provisionally consider that the duty currently in section 70 (and in the 
other provisions listed at paragraph 5.20 above) to have regard to the development 
plan should be applied to the exercise by any public body of any functions under the 
Planning Code – not just to those specifically named duties.   It should therefore be 
included at the outset of the Bill, along with the principle as to the primacy of the plan, 
now currently only found in section 38(6) the PCPA 2004.  

                                                
11  TCPA 1990, s 79(1) provides merely that the Welsh Ministers when dealing with an appeal, may deal with it 

is if it were an application made to them in the first instance.  
12  Subject to the decision in Richmond-upon-Thames v Secretary of State [2002] 2 PLR 115 (see para 7.51). 
13  See paras 5.28 to 5.32 above.   
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Consultation question  5-1. 

We provisionally propose that a provision should be included in the Bill, to the effect 
that a public body exercising any function under the Code: 

 must have regard to the development plan, so far as relevant to the exercise 
of that function; and 

 must exercise that function in accordance with the plan unless relevant 
considerations indicate otherwise. 

Do consultees agree? 

 

THE GENERAL DUTY TO HAVE REGARD TO OTHER MATERIAL CONSIDERATIONS  

The existing law 

5.28 In addition to the development plan, each of the various statutory provisions referred 
to in paragraph 5.20 above also refers to the duty to take into account “any other 
material considerations”.  This is arguably no more than a statutory statement of a 
basic principle of administrative law: 

A person entrusted with a discretion must, so to speak, direct himself 
properly in law.  He must call his own attention to the matters which he 
is bound to consider.  He must exclude from his consideration matters 
which are irrelevant to what he has to consider.  If he does not obey 
those rules, he may truly be said, and often is said, to be acting 
‘unreasonably’.14 

5.29 This principle is of critical importance, as decision makers must in many cases to take 
into account a whole host of factors that are only partially dealt with by the 
development plan, or as to which the plan is either out-of-date or totally silent.  There 
is also a need to balance different provisions of a plan, or of overlapping plans, which 
may pull in opposite directions; and this should be done in light of all material 
considerations.   

5.30 As to what types of consideration might be material, the classic formulation is 
contained in the much-quoted dictum of Cooke J in Stringer v Minister of Housing 
and Local Government: 

Any consideration which relates to the use and development of land is 
capable of being a planning consideration.  Whether a particular 

                                                
14  Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223, CA, per Lord Greene MR 

at p.229; see also Padfield v Minister of Agriculture, Fisheries and Food [1968] AC 997, HL, per Lord Reid at 
p 1030, and R v Alconbury Developments Ltd v Secretary of State [2003] 2 AC 295 at [50]. 
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consideration falling within that broad class is material in any given 
case will depend on circumstances.15 

5.31 Lord Bingham commented as follows, in Tesco Stores v Secretary of State and West 
Oxfordshire DC: 

I take “material” in this context to mean “relevant”.  Thus the subsection 
expresses the familiar rule that a decision-maker must take account of 
relevant considerations and not take account of irrelevant 
considerations.  …  The weight to be given to any consideration 
properly regarded as relevant is, of course, a matter for the planning 
decision-maker.16 

5.32 More recently Lord Carnwath of Notting Hill JSC, in R (Health and Safety Executive) 
v Wolverhampton CC), held: 

“Material” in ordinary language is the same as “relevant”. Where the 
exercise of the power, in the manner envisaged by the statute, will have 
both planning and financial consequences, there is no obvious reason 
to treat either as irrelevant.17 

Possible reform 

5.33 As with the development plan, the list of functions that are explicitly subject to the 
duty to have regard to “other material considerations” is extensive, but by no means 
comprehensive.  But, again, the duty to have regard to everything that is relevant 
applies to the exercise by a public body of any function under any legislation, 
regardless of whether or not that is stated. 

5.34 We have already noted that it is helpful in practice for there to be an explicit reference 
to the duty to have regard to other material considerations.18   But it seems arbitrary 
and unhelpful for it to be mentioned only in relation to certain duties.  We provisionally 
consider that the duty should be explicitly applied to the exercise of any function 
under the new Planning Code.   

5.35 As to what is a material consideration, the principle in Stringer19 does not seem at 
first glance to provide a particularly useful test.  The Scoping Paper therefore noted 
that there might be scope for improving the accessibility of the law by codifying the 
case law on material considerations, with the caveat that careful thought would need 
to be given to whether the result would actually be greater clarity.20   

5.36 RTPI Cymru thought that more detail on “the principles of what is and what is not a 
material consideration” would be useful. Similarly, Merthyr Tydfil County Borough 

                                                
15  [1970] 1 WLR 1281, at p 1294. 
16  (1994) 68 P&CR 219, CA, at p.227. 
17  [2012] UKSC 34, 1 WLR 2264, at [26]. 
18  See para 5.29 above.   
19  See para 5.30 above. 
20  Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 7.36. 
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Council suggested that the new Planning Code should codify the “need” for a 
development as a material planning consideration.  The Planning Inspectorate, on 
the other hand, noted that concept of “material considerations” (as with the definition 
of “curtilage”) does not lend itself well to being set down in law.  

5.37 Further, if reference is made to particular topics – either within the 1990 Act itself or 
by reference to other Acts – it may have the result that those topics are likely to be 
given greater importance (in some cases, much greater importance) in the decision-
making process than other topics not so named.  The principle explained by the Court 
of Appeal in the East Northamptonshire and Bath Society cases, noted below21 – as 
to the weight to be given to certain material considerations – apply strictly only in 
relation to those considerations to which an authority must “pay special attention” or 
“have special regard”.  But it is likely that any relevant consideration that is mentioned 
will be given priority in practice, unless that is explicitly discouraged. 

5.38 On reflection, therefore, we consider that the principle outlined in Stringer still 
accurately summarises the position in law; but that it is not readily capable of being 
worded as a statutory provision.  We therefore do not recommend that the phrase 
“material considerations” is defined in more detail.  And, generally, we recommend 
that the Code does not explicitly refer to specific categories of considerations (subject 
to the two exceptions noted below.22 

5.39 On the other hand, we consider that, in light of the increasing tendency of the courts 
(and others) to refer to particular considerations being “relevant” rather than 
“material”23, we consider that it might be more helpful if the phrase “relevant 
considerations” were used. 

5.40 Subject to those points, we therefore provisionally consider that the duty currently 
under each of the provisions listed at paragraph 5.20 above to have regard to “other 
relevant [material] considerations” should be applied to the exercise by any public 
body of any functions under the Planning Code – not just those functions to which it 
is currently explicitly applied.    

                                                
21  See paras 5.46 and 5.49. 
22  See Consultation question 5-5 (Welsh language) and Consultation question 5-6 (Government policy). 
23  See the extracts from decisions of the Supreme Court at paras 5.31 and 5.32 above. 
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Consultation question 5-2. 

We provisionally consider that; 

(1) to attempt to define relevant or material considerations in the Planning 
Code would cause as many problems as it would solve; and 

(2) the term “relevant considerations” would be more appropriate than 
“material considerations.”  

Do consultees agree? 

 

Consultation question 5-3. 

We provisionally propose that a provision should be included in the Bill, to the effect 
that a public body exercising any function under the Code must have regard to any 
other relevant considerations. 

Do consultees agree? 

 

 

SPECIFIC MATERIAL CONSIDERATIONS (1): LISTED BUILDINGS AND 
CONSERVATION AREAS  

Listed buildings: the existing law 

5.41 It has been noted above that section 70(3) of the TCPA 1990 (determination of 
applications: general considerations) explicitly provides that the power to determine 
planning applications is to be exercised subject to sections 66 and 72 of the Listed 
Buildings Act 1990.24 

5.42 Section 66 of the Listed Buildings Act 1990 (entitled “general duty as respects listed 
buildings in exercise of planning functions”) provides, in Wales, as follows: 

(1) In considering whether to grant planning permission for 
development which affects a listed building or its setting, the local 
planning authority or, as the case may be, the Welsh Ministers shall 
have special regard to the desirability of preserving the building or its 
setting or any features of special architectural or historic interest which 
it possesses.  

(2) Without prejudice to section 72, in the exercise of the powers 
of appropriation, disposal and development (including redevelopment) 
conferred by [the TCPA 1990], a local authority shall have regard to 

                                                
24  See para 5.16 above. 
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the desirability of preserving features of special architectural or historic 
interest, and in particular, listed buildings.25 

5.43 Section 16 imposes a duty on planning authorities and the Welsh Ministers to have 
special regard to the desirability of preserving a listed building or its setting or any 
features of special interest – in identical terms to the duty in 66(1) – when dealing 
with applications for listed building consent.   

5.44 Neither duty is explicitly applied to the determination of planning or listed building 
consent appeals26, although such a duty is implicitly applied by section 79(1) of the 
TCPA 1990 and section 22(1)(a) of the Listed Buildings Act 1990. 

5.45 It is apparent that, in spite of the title of section 66, the duty to consider listed buildings 
applies only to the determination of applications for planning permission and listed 
building consent, and the acquisition and disposal of land – and in one case the duty 
is to have “special regard” to the desirability of preservation etc’ and in the other only 
to have “regard” to it.  It does not apply to the exercise of other functions under the 
TCPA 1990, nor to the exercise of functions under the PCPA 2004 (relating to 
development plans).   

5.46 As to the weight to be given to the duty, the Court of Appeal has noted that: 

Parliament's intention in enacting section 66(1) was that decision-
makers should give ‘considerable importance and weight’ to the 
desirability of preserving the setting of listed buildings when carrying 
out the balancing exercise.27 

Conservation areas  

5.47 Section 72 of the Listed Building Act 1990 (“general duty as respects conservation 
areas in exercise of planning functions”) provides: 

(1) In the exercise, with respect to any buildings or other land in a 
conservation area, of any [functions under or by virtue of] any of the 
provisions mentioned in subsection (2), special attention shall be paid 
to the desirability of preserving or enhancing the character or 
appearance of that area.  

(2) The provisions referred to in subsection (1) are the planning 
Acts and Part I of the Historic Buildings and Ancient Monuments Act 
1953 and sections 70 and 73 of the Leasehold Reform, Housing and 
Urban Development Act 1993.28  

5.48 The duty to consider conservation areas is more widely framed than the 
corresponding duty relating to listed buildings, as it applies to the carrying out of any 

                                                
25  Duty first introduced in TCPA 1968, s 41, drafted so as to relate both to applications for planning permission 

and applications for listed building consent. 
26  There is thus no provision in either case equivalent to TCPA 1990, s.79(4) (see para 5.18). 
27  East Northamptonshire DC v Secretary of State [2014] EWCA Civ 137, [2015] 1 WLR, CA, per Sulivan LJ at 

[29], approved in Mordue v Secretary of State [2015] EWCA Civ 1243, [2016] 1 WLR 2682, CA. 
28  Duty first introduced in Civic Amenities Act 1967, s 1(5), drafted so as to refer to all functions under the 

TCPA 1971 (now TCPA 1990 and Listed Buildings Act 1990). 
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function under the planning Acts, and not just to the determination of applications for 
planning permission and listed building consent.  It also applies to limited functions 
under the 1953 Act (largely related to grants and land acquisition) and the 1993 Act 
(leasehold enfranchisement), but not to those under the PCPA 2004 (development 
plans).   

5.49 The Court of Appeal has considered the significance of this provision, as follows: 

… in a conservation area the requirement under [section 72 of the 
Listed Buildings Act 1990] to pay “special attention” should be the first 
consideration for the decision-maker. It is true that the desirability of 
preserving or enhancing the character or appearance of the 
conservation area is, in formal terms, a “material consideration” within 
[section 70 of the TCPA 1990].  Since, however, it is a consideration to 
which special attention is to be paid as a matter of statutory duty, it 
must be regarded as having considerable importance and weight.29 

Listed building and conservation areas: possible reform  

5.50 As noted above, the statutory duties relating to listed buildings and conservation 
areas are contained in the Listed Buildings Act 1990, and referred to in the TCPA 
1990.30 

5.51 It is noteworthy that there is no statutory duty, general or otherwise, relating to 
categories of heritage asset (as they are now sometimes referred to) other than listed 
buildings and conservation areas – notably world heritage sites, scheduled 
monuments, and registered gardens and landscapes.  Given that world heritage sites, 
in particular, are sites of “of outstanding interest, and therefore need to be preserved 
as part of the world heritage of mankind as a whole”31, and that scheduled 
monuments are stated to have a status equivalent to that of Grade I and II* listed 
buildings32, that seems surprising.  

5.52 We provisionally consider that the duties relating to listed buildings and conservation 
areas should be widened so as to apply equally in relation to any historic asset 
(including world heritage sites, scheduled monuments, and registered parks and 
gardens).  It would also be appropriate to insert a power to enable the Welsh Ministers 
to add other categories of land to the definition of “historic asset”, as to enable the 
inclusion of, for example, registered battlefields. 

5.53 Further, it seems illogical that the duty relating to conservation areas applies to the 
exercise of any function under any of the planning Acts – which is significantly wider 
than the functions subject to the duty to have regard to the development plan.  The 
duty relating to listed buildings, by contrast, applies only in relation to some of those 

                                                
29  Bath Society v Secretary of State [1991] 1 WLR 1303, CA, at pp 1318-1319.  The case related to TCPA 

1971, s 277 (the predecessor to Listed Buildings Act 1990, s 72). 
30  See paras 5.41 to 5.49. 
31  World Heritage Convention, 1972, preamble. 
32  WO Circular 60/96, Annex 1, para 4.  
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functions – and is expressed in slightly different terns in section 66(1) (planning 
decisions) and section 66(2) (acquisition of land).   

5.54 This is in contrast with the duties, considered below33, to have regard to various 
aspects of the natural environment, and other matters, each of which applies to any 
relevant public body when exercising any of its functions.   

5.55 It may be noted that the High Court has recently held (in R v (McClellan) v Lambeth 
LBC) that although the duty in section 72 would not apply to the felling by a local 
authority of a tree in a conservation area where it was not acting in the exercise of 
any of the functions listed in section 72(2), the existence of the conservation area 
would nevertheless be a material consideration, which should have been taken into 
account by the authority.34    

5.56 We provisionally consider that the duties relating to listed buildings, conservation 
areas and other historic assets should be applicable to the exercise by any relevant 
public body when exercising any of its functions in circumstances likely to affect an 
asset or its setting or its features.  We do not consider that the making explicit of such 
a duty would involve an authority in any significant extra expense – as emphasised 
by decisions such as McClennan, the duty applies in any event when exercising such 
a function in relation to a heritage asset or its setting.   

Consultation question  5-4. 

We provisionally propose that a provision or provisions should be included to the 
effect that:  

 a body exercising any statutory function must have regard to the 
desirability of preserving or enhancing historic assets, their setting, and 
any features of special interest that they possess; and  

 a body exercising functions under the Planning Code and the Historic 
Environment Code must have special regard to those matters;  

and that “historic assets” be defined so as to include world heritage sites, scheduled 
monuments, listed buildings, conservation areas, registered parks and gardens, and 
such other categories of land as the Welsh Ministers may prescribe. 

Do consultees agree? 

 

 

                                                
33  See paras 5.96 to 5.113. 
34  [2014] EWHC 1964 (Admin), considered in R (Dillner) v Sheffield CC [2016] EWHC 945 (Admin), [2016] Env 

LR 31, per Gilbart J at [168]. 
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SPECIFIC MATERIAL CONSIDERATIONS (2): THE USE OF THE WELSH LANGUAGE 

The existing law 

5.57 One of the elements of the sustainable development principle is that a public body 
must act so as to achieve “a Wales of vibrant culture and thriving Welsh language”.35  
However, in addition, the P(W)A 2015 introduced certain specific duties into the 
planning system.  

5.58 Section 3 of the P(W)A 2015 inserted section 60B(2) into the PCPA 2004, so as to 
require the sustainability appraisal produced in connection with the National 
Development Framework to include “an assessment of the likely effects of the policies 
in the draft Framework on the use of the Welsh language”.  A similar provision was 
inserted into the PCPA 2004 in relation to the preparation of strategic and local 
development plans.36 

5.59 Section 31 of the P(W)A 2015 inserted into the TCPA 1990 section 70(2)(aa), 
requiring those determining planning applications (and appeals) to have regard to 
“any considerations relating to the use of the Welsh language, so far as material to 
the application.”   

5.60 However, subsection (4) of section 31 provides that: 

(4) The amendments made by this section do not alter— 

(a)  whether regard is to be had to any particular consideration 
under subsection (2) of section 70 of the TCPA 1990, or 

(b)  the weight to be given to any consideration to which regard 
is had under that subsection. 

5.61 In other words – as with the sustainable development principle, below – the explicit 
reference to the Welsh language does not give it a primacy over and above any other 
material consideration.   

5.62 The duty to have regard to the effect of planning policy and decisions on the use of 
the Welsh language thus applies to the formulation of the National Development 
Framework and strategic and local development plans, and to the determination of 
planning applications.  But it does not apply to other functions under the TCPA 1990, 
nor to any functions under the Listed Buildings Act 1990.   

Effect on the use of the Welsh language: possible reform 

5.63 As with the development plan, the duty to have regard to the effect of the exercise of 
a function on the use of the Welsh language applies explicitly only to certain functions 
under the TCPA 1990 and the PCPA 2004 – principally the formulation of 
development plans and the determination of planning applications and appeals.  As 

                                                
35  Well-being Act 2015, s 4.  See para 5.81 below. 
36  PCPA 2004, s 60I(8), inserted by P(W)A 2015, s 6 (strategic development plans); PCPA 2004, s 62(6A), 

inserted by P(W)A 2015, s 11 (local development plans); see also PCPA 2004, s 61(2)(a). 
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with the development plan, therefore, it does not explicitly apply to the exercise of 
any other functions under the planning Acts.   

5.64 However, as will be apparent from the commentary above in relation to other 
considerations37, any consideration – whether explicitly mentioned in the relevant 
statute or not – must be taken into account if it is relevant to the exercise of a particular 
statutory function, and must be ignored if it is irrelevant.  That applies to the effect of 
a decision on the use of the Welsh language just as to any other consideration.      

5.65 We recognise that it is probably desirable that there should be some mention in the 
Planning Bill of the effect of planning decisions on the use of the Welsh language.  
We therefore accept that this is an exception to the principle, noted above, of 
generally not mentioning specific relevant considerations.38  However, there seems 
to be no reason to limit the range of functions to which the duty applies.  If, as we 
propose, the Planning Bill explicitly requires regard to be had to “other relevant 
considerations” when exercising any function under the Code, all that would be 
needed in addition would be the inclusion of a provision to the effect that such 
considerations would include the effect of the decision in question on the use of the 
Welsh language, where relevant to that decision.   

5.66 For the avoidance of doubt, it would also be appropriate to include in the Bill a 
provision equivalent to section 31(4) of the P(W)A 2015, to the effect that the 
reference to the Welsh language does not affect whether regard is to be had to any 
particular consideration, or the weight to be given to any such consideration.  

Consultation question 5-5. 

We provisionally propose that a provision should be included in the Bill, to the effect 
that:  

 the relevant considerations, to which a public body must have regard (in 
accordance with Consultation question 5-3) when exercising any function 
under the Code, include the likely effect, if any, of the exercise of that 
function on the use of the Welsh language, so far as that is relevant to the 
exercise of that function; and 

 the duty to consider the effect on the use of the Welsh language is not to 
affect:  

- whether regard is to be had to any other consideration when 
exercising that function or  

- the weight to be given to any such consideration in the exercise of 
that function. 

Do consultees agree? 

                                                
37  See paras 5.28 to 5.32. 
38  See para 5.38. 
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SPECIFIC MATERIAL CONSIDERATIONS (3): WELSH GOVERNMENT POLICY 

The existing law 

5.67 The Wales Spatial Plan, entitled People, Places, Future, was approved by the 
Assembly most recently in an updated version on 8 July 2008.39  In due course, that 
Plan will be replaced by the National Development Framework, currently being 
produced by the Welsh Ministers.40  It forms part of the development plan, and has 
weight in development management decisions accordingly. 

5.68 In practice, alongside the Wales Spatial Plan and the Framework, the published 
policies of the Welsh Government, and in particular Planning Policy Wales – regularly 
updated, most recently in November 2016 – and the technical advice notes (TANs) 
are also hugely influential in providing the policy basis for both plan-making and 
decision-taking.   

5.69 As to the status of Government policy in plan-making, the PCPA 2004 requires that, 
in preparing a local development plan, a planning authority in Wales must have 
regard to “current national policies”.41  That phrase is nowhere defined; but Beatson 
J, in R (Persimmon Homes Ltd) v Vale of Glamorgan Council, stated that: 

I have referred to the requirement in section 62(5) of the 2004 Act that 
local planning authorities must have regard to current national policies; 
that is the policies of the Welsh Assembly Government. These have 
been revised from time to time. … 

… In light of that, the officers in preparing their report for the elected 
members were entitled and indeed required to take into account the 
Welsh Assembly Government's policy on new settlements and to test 
emerging ideas and options against that policy.42 

5.70 But there is no equivalent duty in relation to the determination of planning 
applications, nor to the exercise of any other functions under the TCPA 1990 or the 
Listed Buildings Act 1990.   

5.71 However, the courts have stated clearly that:  

There have been some earlier cases in relation to this question, and I 
have been referred to three authorities.  … they do make it clear that 
policy statements of the Secretary of State are material considerations 
to which regard should be paid in considering the outcome of a 
planning application or a planning appeal, and they also make it clear 
that if there is to be a departure from such a policy statement then clear 

                                                
39  PCPA 2004, s 60 (as originally enacted). 
40  PCPA 2004, s 60 (as substituted by P(W)A 2015, s 3, from a date to be appointed). 
41  PCPA 2004, s 62(5). 
42  [2010] EWHC 535 (Admin), at [20], [118]. 
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reasons should be given as to why there is to be a departure from the 
stated policy.43 

5.72 More recently, the Supreme Court has clarified the status of the NPPF (the principal 
statement of central Government policy in England), as follows: 

The Framework itself makes clear that as respects the determination 
of planning applications (by contrast with plan-making in which it has 
statutory recognition), it is no more than “guidance” and as such a 
“material consideration” for the purposes of section 70(2) of the 1990 
Act: see R (Cala Homes (South) Ltd v Secretary of State.44  It cannot, 
and does not purport to, displace the primacy given by the statute and 
policy to the statutory development plan.  It must be exercised 
consistently with, and not so as to displace or distort, the statutory 
scheme.45  

5.73 Presumably planning policies of the Welsh Government would similarly need to be 
taken into account in relation the exercise of any other planning function to which they 
are relevant. 

 

Welsh Government policy: possible reform 

5.74 Given that, in reality, national policies – that is the policies of the Welsh Government 
relating to the use and development of land – are of such significance in the day-to-
day operation of the planning system, it seems surprising that they are not mentioned 
on the face of the TCPA 1990 as a consideration to be taken into account.  As noted 
above, the Courts have, on a number of occasions, accepted that Government policy 
is a material consideration in the determination of planning applications.   

5.75 We therefore provisionally consider that, as with the Welsh language (above), the Bill 
should state explicitly that such policies, so far as relevant, are amongst the matters 
to which public bodies are to have regard when exercising any functions under the 
Planning Code.  Given that such policies are already a relevant consideration, this 
proposal does no more than to make that explicit.  We therefore do not consider that 
it would introduce any additional burden on planning authorities or other bodies. 

5.76 However, we are mindful of the observations of the Supreme Court in Hopkins Homes 
to the effect that the relevance of Government policy in planning decisions is not to 
displace the primacy given to the development plan.46  We therefore consider that 
Government policy should be mentioned in the Bill as one of the relevant 
considerations to which consideration should be given, rather than as a freestanding 
matter alongside the development plan.  

                                                
43  Gransden (E C) Ltd v Secretary of State (1987) 54 P&CR 86 per Woolf J at p 87. 
44  [2011] 1 P&CR 22, per Lindbom J at [50]. 
45  Hopkins Homes v Secretary of State; Cheshire East BC v Secretary of State [2017] UKSC 37, PTSR 623, at 

[21].  
46  See para 5.72. 
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Consultation question  5-6. 

We provisionally propose that a provision should be included in the Bill, to the effect 
that:  

 the relevant considerations, to which a public body must have regard (in 
accordance with Consultation question 5-4) when exercising any function 
under the Code, include the policies of the Welsh Government relating to 
the use and development of land, so far as they are relevant to the exercise 
of that function; and 

 the duty to consider Welsh Government policies is not to affect:  

- whether regard is to be had to any other consideration when 
exercising that function, or  

- the weight to be given to any such consideration in the exercise of 
that function. 

Do consultees agree? 

 

 

THE SUSTAINABLE DEVELOPMENT PRINCIPLE 

The existing law 

5.77 The enactment of the P(W)A 2015 immediately followed that of the Well-being Act 
2015.  In order to provide a link between the two statutes, what is now section 2 of 
P(W)A 2015 was added during the course of the passage of the Bill through the 
Assembly.   

5.78 Section 2 of the P(W)A 2015 provides as follows: 

(1) This section applies to the exercise by the Welsh Ministers, a 
local planning authority in Wales or any other public body— 

(a) of a function under Part 6 of PCPA 2004 in relation to the 
National Development Framework for Wales, a strategic 
development plan or a local development plan; 

(b) of a function under Part 3 of TCPA 1990 of in relation to an 
application for planning permission made (or proposed to 
be made) to the Welsh Ministers or to a local planning 
authority in Wales. 

(2) The function must be exercised, as part of carrying out 
sustainable development in accordance with the Well-Being Act, for the 
purpose of ensuring that the development and use of land contribute 
to improving the economic, social, environmental and cultural well-
being of Wales. 
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(3) In complying with subsection (2), a public body must take into 
account guidance issued by the Welsh Ministers (including relevant 
guidance issued under section 14 of the Well-being Act). 

(5) Nothing in this section, as it applies in relation to functions 
under Part 3 of the TCPA 1990, alters— 

(a) whether regard is to be had to any particular consideration 
under subsection (2) of section 70 of that Act 
(determination of applications for planning permission), or 

(b)  the weight to be given to any consideration to which regard 
is had under that subsection.47 

5.79 Section 2 of the Well-being Act 2015 provides that:  

‘sustainable development’ means the process of improving the 
economic, social, environmental and cultural well-being of Wales by 
taking action, in accordance with the sustainable development principle 
(see section 5), aimed at achieving the well-being goals (see section 
4). 

5.80 Section 5(1) provides that:  

 any reference to a body acting ‘in accordance with the sustainable 
development principle’ means that the body must act in a manner 
which seeks to ensure that the needs of the present are met without 
compromising the ability of future generations to meet their own needs. 

Section 5(2) then elaborates this principle in more detail. 

5.81 The “well-being goals” are defined in section 4 of the Well-being Act 2015, as follows: 

(1) a prosperous Wales; 

(2) a resilient Wales; 

(3) a healthier Wales; 

(4) a more equal Wales; 

(5) a Wales of cohesive communities; 

(6) a Wales of vibrant culture and thriving Welsh language; and 

(7) a globally responsible Wales. 

Each of the goals is defined in more detail in Table 1 in section 4. 

5.82 Finally, under section 3(1) of the Well-being Act 2015, each public body must “carry 
out sustainable development”.  That includes identifying well-being objectives that 

                                                
47  Subsections (4) and (6) are definitions and consequential amendments. 
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are designed to maximise its contribution to achieving each of the well-being goals, 
and taking all reasonable steps to meet those objectives, but the duty is not limited 
to such objectives.  “Development” in this section clearly is not limited to 
“development” as defined in the TCPA 1990 (building [etc.] operations and changes 
of use of land), although it may include it.  

5.83 This set of duties under the Well-being Act and the P(W)A 2015 effectively replaces 
the duty of planning authorities in Wales under section 39 of the PCPA 2004 to 
contribute to the achieving of sustainable development in preparing national or local 
development plans, and the more general duty laid upon the Welsh Ministers by 
section 79 of the Government of Wales Act 2006 (as first enacted) to produce an 
annual scheme setting out how they propose, in the exercise of their functions, to 
promote sustainable development.   

5.84 Section 79 of the 2006 Act now provides simply that the Welsh Ministers must make 
appropriate arrangements to promote sustainable development.48 

5.85 Section 3(1) of the Well-being Act 2015 does not seem to confer upon public bodies 
a new function; rather, it lays upon such bodies a new duty to exercise the functions 
that they already have as part of their duty to carry out sustainable development.  And 
amongst those functions are all of their various powers and duties under the planning 
Acts.   

5.86 Section 2 of the P(W)A 2015 thus seems to have been enacted for the avoidance of 
doubt, to make it clear that the new duties under the Well-being Act apply to the 
exercise by any public body of functions under Part 3 of the TCPA 1990 (planning 
applications and appeals), as well as to development planning under Part 6 of the 
PCPA 2004, and does not extend the duty under section 3 of the Well-being Act.  And 
it is noteworthy that section 2(5) explicitly states that the principle of sustainable 
development does not alter whether regard should be had as to whether a particular 
matter is “material” to a particular planning decision (see below), nor as to the weight 
to be given to any such matter. 

Sustainable development: possible reform 

5.87 We have noted that section 2 of the P(W)A 2015 refers specifically to the 
determination of planning applications and development planning.  However, we 
have also noted that the more general duty under section 3 of the Well-being Act 
2015 applies equally to the performance of any planning functions under any Act – 
including the TCPA 1990, the Listed Buildings Act 1990, the Hazardous Substances 
Act 1990, and the PCPA 1990. 

5.88 We therefore consider that is not particularly helpful for there to be a specific provision 
linking only some of the provisions in the Codeto the Well-being Act.   

5.89 It would be possible for the Bill to include a provision equivalent to section 2 of the 
P(W)A 2015 , but enlarged in its application so as to apply clearly to the exercise by 
a public body of any function under the Code.  We do not consider that such a change 

                                                
48  Government of Wales Act 2006, s 79(1), substituted by Well-being Act 2015, s 16. 
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would in practice lead to any extra burden on planning authorities or others, but it 
would clarify the legislation.  

5.90 However, we consider below a number of other statutes (for example, those relating 
to the natural environment) that impose duties on public bodies, in the exercise of 
any of their functions, to have regard to various matters.  On balance, we conclude 
that is not helpful for there to be a reference to each of those duties in the Planning 
Bill, in addition to the reference that already exists in the statute in question. Instead, 
the existence of those duties should be referred to in guidance.  There seems no 
obvious reason why the duty under section 3 of the Well-being Act (albeit slightly 
differently phrased) is any different in principle. 

5.91 We therefore provisionally consider that there is no reason for section 2 of the P(W)A 
2015 to be restated in the Bill, either in its present form or extended so as to apply 
explicitly to the exercise of other functions under the Code.   

Consultation question  5-7. 

We provisionally consider that it is not necessary for the Bill to contain a provision, 
equivalent to section 2 of the P(W)A 2015, to the effect that any public body exercising 
some of the functions under the Code must do so as part of its duty under the Well-
being of Future Generations (Wales) Act 2015 to carry out sustainable development. 

Do consultees agree?  

 

   

DUTIES UNDER OTHER STATUTORY SCHEMES 

5.92 In addition to the duties considered above, which apply directly to the exercise of 
functions under the planning Acts, there are a number of other statutes that impose 
duties that are directly relevant to the exercise of those functions.   

5.93 We have noted above that there are duties under the Listed Buildings Act 1990 that 
apply to the exercise of some functions under the planning Acts; and we have 
provisionally proposed that they be extended to become a general duty, applying to 
the exercise of any statutory function by any public body. 

5.94 We have also noted the general duty of public bodies, under section 3 of the Well-
being Act 2015, to carry out sustainable development. 

5.95 However, in addition to those duties, there are a number of others, under a wide 
range of statutes.  We mention below some of those that seem to be most relevant 
to the exercise of planning functions.49 

                                                
49  The duties under each heading are listed in the order of their original introduction. 

112



98 
 

Duties relating to the natural environment  

5.96 Under section 11 of the Countryside Act 1968, any public body exercising functions 
relating to land under any enactment is to have regard to the desirability of conserving 
the natural beauty and amenity of the countryside.   

5.97 Under section 11A of the National Parks and Access to the Countryside Act 1949, as 
inserted by section 62 of the Environment Act 1995, in exercising any function in 
relation to land in a national park, any relevant authority shall have regard to the 
purposes of 

 conserving and enhancing the natural beauty, wildlife and cultural heritage of 
the areas [suitable for designation as national parks]; and 

 promoting opportunities for the understanding and enjoyment of the special 
quality of those areas by the public.50 

5.98 Under section 85 of the Countryside and Rights of Way Act 2000, in exercising or 
performing functions in relation to land in an area of outstanding natural beauty 
(AONB), authorities are to have regard to the purpose of conserving and enhancing 
the natural beauty of the AONB.   

5.99 Finally, under section 6(1) of the Environment (Wales) Act 2016 (biodiversity and 
resilience of ecosystems duty): 

A public authority must seek to maintain and enhance biodiversity in 
the exercise of functions in relation to Wales, and in so doing promote 
the resilience of ecosystems, so far as consistent with the proper 
exercise of those functions. 

5.100 The nature of the duty is elaborated in section 6(2).  It replaces the duty that used to 
apply under section 40 of the Natural Environment and Rural Communities Act 2006, 
which continues to apply in England. 

5.101 These duties are clearly just as relevant to the exercise of planning functions in 
appropriate cases as are the duties under the Listed Buildings Act 1990, but they 
have not yet been the subject of any litigation or academic comment. 

Duties currently under European directives relating to the environment  

5.102 There are a number of EU directives relating to the environment that are relevant to 
the exercise of functions under planning legislation in certain cases.  The most 
notable of those are as follows. 

                                                
50  National Parks and Access to the Countryside Act 1949, s 5; applied to Wales by s 4A (inserted by 

Environment Act 1990, Sched 8, para 1).  Where there is a conflict between the two specified purposes, 
priority is to be given to the first (s 11A(2)). A “relevant authority” includes the Welsh Ministers, local 
authorities, national park authorities, statutory undertakers and those holding a public office (subs (3), (4)). 
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5.103 Under regulation 9 of the Conservation of Habitats and Species Regulations 2010, 
any relevant authority, in exercising any of its functions, must have regard to the 
requirements of the Habitats Directive and the Wild Birds Directive.51   

5.104 Regulation 18 of the Waste (England and Wales) Regulations 2011 provides that 
planning authorities, when exercising any of their planning functions in relation to 
waste must have regard to certain specified provisions of the Waste Framework 
Directive.  Regulation 20 imposes similar requirements in relation to the Landfill 
Directive and the Mineral Waste Directive.52 

5.105 The Water Environment (Water Framework Directive) (England and Wales) 
Regulations 2017 do not contain any duties directly relevant to planning, but the 
provisions in them relating to the quality of water bodies (lakes, rivers etc) may be 
relevant in some cases.  

5.106 It remains to be seen precisely how these requirements will be transposed into 
domestic legislation following the UK’s withdrawal from the European Union, but it is 
highly unlikely that the substance of the various duties mentioned above will simply 
disappear.   

Duties under other legislation  

5.107 Section 17 of the Crime and Disorder Act 1998 imposes a duty on public authorities 
to exercise their various functions, under any legislation, with due regard to the need 
to do all they reasonably can to prevent crime and disorder in the area (including anti-
social and other behaviour adversely affecting the local environment), the misuse of 
drugs, alcohol and other substances, and re-offending.53  In response to the Scoping 
Paper, the Four Welsh Police Forces indicated that this needs to be reflected in any 
future planning laws in Wales. 

5.108 By virtue of section 149 of the Equality Act 2010, authorities are also under a duty to 
exercise their functions with due regard to the need to eliminate discrimination against 
those with protected characteristics under the Act (including disability) and other 
conduct prohibited under the Act; and to advance equality between persons sharing 
a protected characteristic and others.  

5.109 Under section 6 on the Human Rights Act 1998, public authorities are forbidden to 
act in a way which is incompatible with a right under the European Convention of 
Human Rights. 

Duties under other statutory schemes: conclusion 

5.110 Given that many of those using planning legislation are unaware of some or all of the 
duties discussed above, it might at first sight seem appropriate to restate them in the 

                                                
51  This replaces the duty under the Conservation of Habitats and Species Regulations 1994, which only related 

the exercise of functions relating to nature conservation. 
52  Council directive 1999/31/EC (Landfill of waste); Directive 2006/21/EC (Management of waste from 

extractive industries). 
53  Crime and Disorder Act 1998, s 17(1). 
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Bill.  However, to do so would add to the length of the Bill, and might lead to a number 
of problems, including the following: 

 it would initially duplicate the provisions in the non-planning statutes, but 
would lead to a risk that, when those statutes were updated, amended or 
replaced, the Planning Act would not be amended identically; 

 it might be difficult to know which duties to include in such a list, and which to 
exclude; 

 it would lead to a risk of one or more of such duties being omitted, 
inadvertently or otherwise, especially as further duties are added in future 
legislation – with the consequence that duties not mentioned might be come 
to be ignored or at least given less weight; 

 the order of any such list might be seen to imply greater weight being given to 
some duties than to others. 

5.111 It would, secondly, be possible not to repeat the wording of each duty, but simply to 
include a “signpost” provision as to where the duty is to be found.   That would still 
give rise to most of the above problems.   

5.112 On balance, therefore, whilst we considered (and suggested in our Scoping Paper) 
that there might be merit in the second approach outlined above, we consider on 
reflection that the inclusion of such a list in the Bill might cause as many problems as 
it solves.   

5.113 We therefore consider that it would be more appropriate for consideration to be given 
to the inclusion of such a list within the guidance forming part of the Code – possibly 
along with appropriate commentary outlining the likely relevance of each category to 
various types of planning functions.  That accords with the suggestion made by PEBA 
in response to the Scoping Paper.54  

Consultation question  5-8. 

We provisionally propose that a series of signpost provisions to duties in non-
planning legislation that may be relevant to the exercise of functions under the Code 
should be included at appropriate points within Ministerial guidance. 

Do consultees agree?  

 

 

COAL MINING 

5.114 Section 53(3) of the Coal Industry Act 1994 – which was enacted at the time the coal 
industry was being privatised – requires that those who formulate proposals for coal 

                                                
54  See para 5.15 above. 
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mining, land restoration following mining, and incidental operations must have regard 
to the desirability of preserving natural beauty, conserving flora and fauna and 
geological or physiographical features of special interest, and protecting sites, 
buildings, structures and objects of architectural, historic or archaeological interest.   

5.115 That is in line with similar duties in relation to the exercise by other nationalised 
industries and public bodies of any of their functions.55  However, the duty under the 
1994 Act applies only in relation to the formulation of proposals.  Further, when a 
planning authority is considering a planning application for such mining etc proposals, 
it is required by s. 53(2) of the 1994 Act to have regard to the desirability of the 
preservation of the various matters referred to in s.53(3) (natural beauty etc).   

5.116 In practice, the authority is in many cases required to do that by other legislation – 
including the statutory provisions considered in the previous section of this Chapter.  
Even where it is not explicitly under such a duty, it will be under the general duty, 
already noted, to take into account everything relevant – which will always include 
the matters mentioned in section 53.  Further, it is inconceivable that the development 
plan will not have relevant policies on those matters – which the planning authority 
will of course have to take into account.   

5.117 And if the planning authority is required to take those matters into account when 
assessing proposals, those formulating the proposals will equally have to take them 
into account – either avoiding any adverse impacts or mitigating them as far as 
possible. 

5.118 We accordingly consider that section 53 adds nothing, and could be repealed so far 
as it applies in Wales. 

Consultation question  5-9. 

We provisionally propose that section 53 of the Coal Industry Act 1994 (environmental 
duties in connection with planning) should be amended so that it no longer applies 
in Wales.  

Do consultees agree?  

 

 

A STATUTORY PURPOSE FOR PLANNING 

5.119 We noted at the outset of this Chapter that we had suggested in the Scoping Paper 
that it might be appropriate for the Bill to set out a statutory purpose for the planning 
system in Wales.56   

                                                
55  For example, housing authorities, internal drainage boards, water and sewerage undertakers; electricity 

suppliers; and telecommunications systems operators. 
56  See paras 5.4 to 5.8. 
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5.120 If our proposals above are accepted, they would result in the various references to 
the development plan and other material considerations, currently scattered 
throughout the TCPA 1990 and elsewhere, being replaced with a single duty (or set 
of duties), perhaps at the outset of the new Bill, to the effect that: 

(1)  A public body exercising any function under the Code:  

(a) must do so having regard to: 

- the development plan, so far as relevant to the exercise of 
the function in question; and  

- all other relevant considerations; 

(b) and must exercise the function in question in accordance with the 
development plan, unless relevant considerations suggest 
otherwise;  

(2) The considerations to which regard must be had (under (1)(a)) include:  

(a) the polices of the Welsh Government relating to the use and 
development of land, so far as they are relevant to the exercise of 
the function in question; and 

(b) the likely effect, if any, of the exercise of that function on the use 
of the Welsh language.  

(3) The consideration of the matters mentioned in (2) is not to affect:  

(a) whether regard is to be had to any other consideration when 
exercising that function, or  

(b) the weight to be given to any such consideration in the exercise of 
that function. 

5.121 On reflection, we provisionally consider that such a set of provisions would 
encapsulate much if not all of the matters that might be included in a statutory 
provision as to the overall purpose of the planning system.  Further, to include a 
statutory purpose alongside such a set of provisions would possible cause 
unnecessary and unhelpful duplication and possible conflict.  We therefore do not 
propose the inclusion of such a purpose.  

Consultation question 5-10. 

In light of the previous proposals in this Chapter, we provisionally consider that there 
is no need for the Bill to contain a provision explaining the purpose of the planning 
system in Wales. 

Do consultees agree? 
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THE ADMINISTRATION OF THE PLANNING SYSTEM 

The Welsh Ministers  

5.122 The TCPA 1990 as originally enacted referred to the functions of central Government 
being exercised by “the Secretary of State”.  Almost all of those functions were 
transferred to the National Assembly for Wales by a Transfer of Functions Order in 
1999.57  Those functions were then transferred to the Welsh Ministers by the 
Government of Wales Act 2006.58  Other pieces of primary and secondary legislation 
refer variously to functions being exercised by the Minister, the Secretary of State, 
the National Assembly for Wales, and the Welsh Ministers. 

5.123 Clearly the Planning Code will refer throughout to “the Welsh Ministers”; and that will 
in itself be a significant clarification for users of the system.   

The Planning Inspectorate 

5.124 Schedule 6 to the TCPA 1990 is titled somewhat obliquely “Determination of certain 
appeals by persons appointed by the [Welsh Ministers]”; and there are other 
references, particularly in secondary legislation, to “appointed persons”.  But there is 
at present no other provision in primary legislation relating to the role of the Planning 
Inspectorate in the planning system.  This might seem surprising, in view of its 
critically important role.   

5.125 We note that the equivalent body in Northern Ireland is the subject of relatively brief 
provisions in section 203 of the Planning Act (Northern Ireland) 2011, describing its 
continuing governance arrangements, senior structure, impartiality and 
administration.59  That derives in part from the different constitutional arrangements 
in Northern Ireland.  Until recently, planning applications were made to the 
Department of the Environment, which was in effect a single-tier planning authority, 
so that appeals had to be made to a body distinct from the Department – which then 
had to be created by statute. 

5.126 By contrast, the equivalent body in the Republic of Ireland, An Bord Pleanála, is the 
subject of much more extensive provisions in Part VI of the Planning and 
Development Act 2000, going into considerable detail as to its day-to-day operation.  
Those provisions too were the result of constitutional arrangements unique to the 
Republic.   

5.127 We have also considered whether there should be a brief provision in the Code, 
perhaps following the Northern Ireland model, recognising the existence and role of 
the Planning Inspectorate (yr Arolygiaeth Gynllunio).  And we have had discussions 
on this issue with the Inspectorate, which suggested that the legislation does not need 

                                                
57  National Assembly for Wales (Transfer of Functions) Order 1999 (SI No 672), art 2, Sch.1. 
58  GOWA 2006, s 162(1), Sched. 11, para.30. 
59  Northern Ireland Government’s Explanatory Notes to the PNIA 2011. 
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to refer to the Inspectorate explicitly; the only desirable change would be to refer to 
“an inspector appointed by the Welsh Ministers”, rather than “a person appointed”.   

5.128 We have considered whether there is an alternative word, other than “inspector”, to 
make it clear that the person appointed by the Welsh Ministers need not be an 
employee of the Inspectorate; and may be an employee other than an inspector.60  
“Examiner” would seem to the most appropriate of the possible synonyms.  The word 
“reporter”, used in Scotland, would not seem to be suitable, as in the great majority 
of cases the person in question will actually be making the decision, rather than 
submitting a report to the Welsh Ministers to enable them to make a decision. 

5.129 We note that the Planning Inspectorate is an executive agency funded jointly by the 
relevant departments of central Government in England and Wales.  We note too that 
in exceptional cases the Welsh Ministers may wish to appoint as an inspector 
someone other than an employee of the Inspectorate, and that in due course it may 
be considered appropriate to create an equivalent body or agency operating only in 
relation to Wales.   

5.130 We accordingly agree that those persons appointed by the Welsh Ministers to 
discharge various functions – whether employees of the Inspectorate, independent 
contractors or others – should be referred to in primary and secondary legislation not 
as “persons appointed” but as “inspectors”, so as to conform to current practice61, or 
possibly as “examiners”; but that otherwise no changes should be made. 

Consultation question 5-11. 

We provisionally consider that persons appointed by the Welsh Ministers for the 
purpose of determining appeals, conducting inquiries and other similar functions 
should be referred to in the Planning Code as “inspectors” or “examiners”, but in 
either case in such a way as to make it clear that this does not prevent the Welsh 
Ministers appointing for a particular purpose a person other than an employee of 
the Planning Inspectorate. 

Do consultees agree, and if so which term do consultees think is most appropriate? 

 

Local authorities, national park authorities and joint planning boards   

5.131 The TCPA 1990 and associated legislation refer at various places to “local planning 
authorities” and to “local authorities”.  The two terms should not be confused. 

5.132 The statutory provisions as to the identity of local planning authorities, currently found 
in Part 1 of the TCPA 1990, are in general very complex.  However, as demonstrated 
in Table 1-2, the provisions actually applying in Wales are significantly simpler, not 
least because Wales has a unitary system of local government – unlike England, 
which retains a two-tier system at least in some areas.   

                                                
60  Some relevant tasks are apparently carried out in practice by administrative support staff. 
61  And see, for example, PCPA 2004, s 59(2). 
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5.133 The basic rule is in section 1(1B) of the TCPA 1990: the “local planning authority” for 
a county is the county council; the planning authority for a county borough is the 
county borough council.62  More detailed provisions relating to specific situations are 
in Schedule 1A to the TCPA 1990.63   

5.134 Each of the national parks in Wales is looked after by a national park authority.  Each 
such authority has members drawn from county or county borough councils and from 
community councils, and some appointed by the Welsh Government.  It is thus not in 
itself a “local authority” (within the meaning of the Local Government Act 1972) – 
although national park authorities are defined as local authorities for the purposes of 
certain legislation.  And “local authorities” include a variety of bodies other than simply 
local councils – such as joint boards and committees, with members appointed by 
councils.  Section 4A of the TCPA 199064 provides that the local planning authority in 
a national park is generally the national park authority; and this is indeed the case in 
respect of each of the three national parks in Wales.65     

5.135 Under section 2(1B) of the TCPA 199066, the Welsh Ministers may by order constitute 
as a united district all or part of the areas of two or more county or county borough 
councils outside a national park, and may then constitute a joint planning board as 
the local planning authority for that united district.  Here too, a joint board is not a 
“local authority” as such, although it may be treated as one if all of its constituent 
authorities are local authorities.67  It may be that this arrangement will be used more 
in future, in light of the suggestions made recently as to the possibility of joint working 
by neighbouring authorities.68  And thought may need to be given as to the 
interrelationship between joint planning boards established under such provisions 
and strategic planning panels to be established under the new arrangement 
introduced by the P(W)A 2015.69 

5.136 By virtue of section 1(4B), every local planning authority – county council, county 
borough council or national park authority – is also the mineral planning authority.   

5.137 There is no reason to change these arrangements; and the omission of provisions 
that apply only in England will make this part of the Planning Code much simpler than 
it is at present.   

Other types of local planning authority  

5.138 Enterprise zone authorities, created under powers in the Local Government, Planning 
and Land Act 1980, can be designated as local planning authorities for the purposes 
of the TCPA 1990.  No enterprise zone has been created under the 1980 Act for over 

                                                
62  Inserted by LGWA 1994, s.18. 
63  Inserted by LGWA 1994, Sch 4, and amended by P(W)A 2015, Sch 4, para 22. 
64  Inserted by EA 1995, s 67 (replacing TCPA 1990, s 4). 
65  1995 SI 2803. 
66  Inserted by LGWA 1994, s 19. 
67  TCPA 1990, s 336. 
68  White Paper, Reforming Local Government: Resilient and Renewed, Welsh Government, 31 January 2017.  
69  See para 6.19. 
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30 years.  We accordingly propose in Chapter 16 that the power to designate 
enterprise zones is abolished in Wales.70 

5.139 Whether or not the power to create enterprise zones is abolished, it is noteworthy 
that no enterprise zone authority in England or Wales has ever been designated as 
a local planning authority (other than one which was a planning authority already).  
We consider that it is extremely unlikely that the provision enabling an enterprise 
zone authority to be designated as a planning authority (under section 6 of TCPA 
1990) will be used in the future, and we propose that it is not included in the new 
Code.  

5.140 We also consider the position as to urban development corporations and housing 
action trusts in more detail in Chapter 16.  In each case, we provisionally propose 
that the existing statutory code is of no continuing utility, and should not be restated 
as part of the new Code.   

5.141 We note that only one urban development corporation (Cardiff Bay) was ever created 
in Wales, in 1987, and that it was not designated as the local planning authority.  As 
with enterprise zones, we consider that it is unlikely that the provision (currently in 
section 7 of TCPA 1990) enabling an urban development corporation to be 
designated as a planning authority will be used in the future, and we propose that it 
is not included in the new Code. 

5.142 We also note in Chapter 19 that although six housing action trusts were constituted 
in the 1990s, all were in England, and none of those was designated as the local 
planning authority.  Here too, we consider that it is unlikely that the provision enabling 
a housing action trust to be designated as a planning authority (in section 8 of TCPA 
1990) will ever be used in the future, and we propose that it is not included in the new 
Code. 

5.143 We also note that new town development corporations have never been designated 
as planning authorities within their areas. 

5.144 The remainder of section 1 of TCPA 1990, and Schedule 1, apply only to local 
authorities in England.  Sections 2A to 2E, 3 and 7A apply only to London.  Section 
5 relates to the Norfolk and Suffolk Broads. Section 8A applies to the Homes and 
Communities Agency, which only operates in England.  It follows that none of those 
provisions needs to be restated in a Planning Code for Wales. 

5.145 Section 9 of TCPA 1990 (consequential and supplementary provisions about 
planning authorities), as amended by section 42 of P(W)A 2015, will need to be 
adjusted accordingly.   

                                                
70  As noted in that Chapter, it may appear that there are currently eight enterprise zones in Wales, but these 

are zones that have been designated under the Capital Allowances Act 2001, as amended by the Finance 
Act 2012 (see para 16.70). 
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Consultation question 5-12. 

We provisionally consider that the Bill should not include the provisions currently in 
the TCPA 1990 enabling enterprise zone authorities, urban development 
corporations and housing action trusts to be designated as local planning 
authorities. 

Do consultees agree?  

 

Planning authorities: terminology  

5.146 As noted, the planning Acts refer both to local planning authorities and to local 
authorities.  As would be expected, the term “local planning authority” appears 
throughout the 1990 Planning Acts, the PCPA 2004, the Planning Act 2008, the 
P(W)A 2015, and the Historic Environment (Wales) Act 2015 – all of which are to be 
incorporated into the Planning Code.   It is in essence a hangover from the TCPA 
1947, which provided for local planning authorities, minerals planning authorities, 
waste planning authorities, district planning authorities and county planning 
authorities.  In Wales, in any area, there can now be only one planning authority – 
which may be a local authority or a national park authority or a joint planning board. 

5.147 By contrast,  “local authorities”, as defined in the Local Government Act 1972 and the 
Local Government (Wales) Act 199471 – as opposed to “local planning auth orities” – 
are referred to in the TCPA 1990 only in very limited contexts, notably: 

 action by a local authority in response to purchase notice or blight notice;72 

 development carried out by a local authority;73  

 compulsory acquisition of land by a local authority;74 

 local authorities as consenting authorities under other legislation;75 

 notices issued by local authorities;76 and 

 works executed by local authorities under the Public Health Act.77 

                                                
71  And see TCPA 1990, s 336. 
72  TCPA 1990, ss 139-141, 143, 147A, 169, 170, 305, 306. 
73  TCPA 1990, ss 55, 90, 101, 235, 253, 306. 
74  TCPA 1990, ss 226, 227, 229-233, 235, 240-244, 244A, 246, 251, 252, 258, 260, 261, 271, 272, 274-276, 

278, 336. 
75  TCPA 1990, ss 9, 71, 332. 
76  TCPA 1990, ss 329, 330, 333. 
77  TCPA 1990, s 178, 190, 207, 219. 
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5.148 These are all outside the main scheme of the planning Acts – and a number of them 
will accordingly not be included in the new Code.78  But these references to local 
authorities should not simply be translated into references to “local planning 
authorities” when the provisions in question are incorporated into the Planning Code.  

5.149 We note that when a unitary system of local government was introduced in Scotland, 
in 1974, the term “local planning authority” was replaced by “planning authority”.79  
This seems to be a helpful change, as it makes it clearer that a planning authority will 
not always be a local authority – as well as being a simpler  (and shorter) term.   

5.150 It is true that a number of statutes other than those directly relating to planning also 
refer to “local planning authorities”.80  It would be relatively straightforward for those 
to be amended accordingly.   

5.151 And every “local planning authority” is a “minerals planning authority” – so that phrase 
is not required either. 

5.152 Finally, it may be noted that the Welsh Ministers, who are of course given a number 
of functions under the planning legislation, are never referred to as “planning 
authorities”.81 

Consultation question 5-13. 

We consider that the term “planning authority” should be used in the Planning Code 
in place of the terms “local planning authority” and “minerals planning authority” in 
existing legislation.  

Do consultees agree? 

 
 

                                                
78  See Chapter 3. 
79  Local Government (Scotland) Act 1973, s 172(2). 
80  The phrase “local planning authority” thus occurs in 21 other environmental, local government and related 

statutes (of which one third apply only in Wales), most if not all of which will need to be amended as a result 
of the introduction of the Planning Code – National Parks and Access to the Countryside Act 1949, 
Countryside Act 1968, Land Compensation Act 1961, Local Government Act 1972, Welsh Development 
Agency Act 1975, Local Government, Planning and Land Act 1980, Wildlife and Countryside Act 1981, 
Environmental Protection Act 1990, Transport and Works Act 1992, Leasehold Reform, Housing and Urban 
Development Act 1993, Coal Industry Act 1994, Local Government (Wales) Act 1994, Environment Act 
1995, Public Audit (Wales) Act 2004, Government of Wales Act 1998, Countryside and Rights of Way Act 
2000, Clean Neighbourhoods [etc] Act 2005, Local Government Byelaws (Wales) Act 2012, Mobile Homes 
(Wales) Act 2013, Environment (Wales) Act 2016 – and once or twice in around 35 other statutes. The 
phrase also occurs in 50 other statutes, applying only in England or Scotland, but they would not need to be 
amended. 

81  The Welsh Ministers are a “planning authority” for the purposes of section 53 of the Coal Industry Act 1994; 
but we have proposed amending this so that it no longer applies in relation to Wales (see Proposal 5-9 
above). 
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