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Chapter 4: Technical reforms to the legislation 

INTRODUCTION 

4.1 In Chapter 2, we noted that our terms of reference include consolidation, together 
with the streamlining and rationalising of the existing legislation, and also the bringing 
into statute of propositions derived from case law.1  This is consistent with our 
recommendation, in our earlier report on The Form and Accessibility of the Law 
Applicable in Wales, that codification should involve: 

(1) bringing together legislation, whose subject matter is within the competence of 
the Assembly and which is currently scattered across various pieces of 
legislation of the UK Parliament and/or the Assembly, in a single piece of 
Assembly legislation; and 

(2) reform of the legislation as appropriate.2 

4.2 In this Chapter, we consider how and to what extent the codification exercise should 
involve reform of the legislation, in addition to mere restatement.  We consider first 
technical reforms generally, including the specific issue of the balance between 
primary and secondary legislation, and then possible reforms to codify case law. 

4.3 Each specific change referred to in this Chapter is dealt with in more detail in the 
relevant topic chapter in Part Two of this Consultation Paper. 

 

TECHNICAL REFORMS GENERALLY 

The Scoping Paper  

4.4 In Chapter 5 of the Scoping Paper, we noted that the law on all topics that formed 
part of the proposed Planning Code would need to be reviewed in order to identify 
areas where technical improvements might be beneficial, although we observed that 
those parts of the system that are more frequently used and amended would be likely 
to need closer attention.  We also indicated that this project did not aim to extend to 
issues that might require reform of planning principle or policy; we would therefore 
consider reform only so far as it would further the broader aim of the project: clearer, 
simpler and more accessible planning law for Wales.   

4.5 We suggested that this exercise provides an opportunity to simplify areas of 
unnecessary complexity and remove obvious redundancy or duplication.  We invited 

                                                
1  See para 2.4. 
2  Form and Accessibility of the Law Applicable in Wales, Law Com No 366, Recommendation 2.   
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the views of stakeholders as to whether technical reform of that kind should be 
pursued in principle, and as to desirable areas for such reform.3   

4.6 In particular, we identified four (to some extent, overlapping) categories of possible 
technical improvements to the current legislative framework: 

(1) clarification where words or phrases used in the legislation lack clarity or 
consistency; 

(2) improvements to streamline procedure or amend discrepancies; 

(3) amendment where provisions do not reflect established practice; and 

(4) rationalisation or removal of duplicative, obsolete or uncommenced provisions. 

4.7 Under each of those headings, we noted some areas of the law that seemed 
appropriate for technical reform, and invited the views of stakeholders on those, and 
on any other topics they considered appropriate – under those or any other headings. 

4.8 As to the general principle of technical reform, almost all consultees were in favour.4   
Some made this explicitly clear; others implicitly supported the principle, by accepting 
our proposals or proposing others.  

4.9 However, a few consultees raised concerns.  Some considered that technical reforms 
of the kind we proposed in the Scoping Paper did not go far enough.  The Country 
Land and Business Association (CLA), for example, considered that the project to be 
“a missed opportunity, as it merely seeks to tidy up around the edges, as opposed to 
delivering change”.  Others thought that reforms should be identified separately from 
the consolidation exercise, so as to provide a clearer picture of the law as it stands 
without attempting any alteration at this stage.5 

Categories of technical reform proposed in the Scoping Paper 

4.10 The first three of the categories noted above concerned areas of planning legislation 
that should be retained, but which might with advantage be amended to ensure that 
they operated more effectively. 

4.11 The first related to clarifying provisions in the current legislation that are unclear in 
their application or inconsistent in their wording.  As examples of this problem, we 
cited the provisions relating to the considerations to be taken into account in making 
planning decisions, the approval of reserved matters, the operational land of statutory 
undertakers, and the contents of an enforcement notice.  These suggestions were 
generally supported.   

4.12 The one possible exception was in relation to our suggestion that it might be 
preferable to identify matters to be taken into account in the determination of 

                                                
3  Planning Law in Wales: Scoping Paper, Chapter 5. 
4  25 consultees responded to this question: 23 agreed that we should be pursuing technical reform in the 

substantive phase of the project; 2 were equivocal.  
5  Torfaen CBC; the Residential Landlords Association made similar comments.   
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applications and appeals; one consultee suggested that this might be better achieved 
by way of guidance than legislation.   

4.13 The second category related to improving provisions in the current law that have the 
potential effect of slowing down the operation of the system, producing 
inconsistencies and anomalies, and hindering the ability of people to take part in the 
planning process.  As examples, we cited problems with amendments to planning 
permissions, conditions as to time limits, other specific types of conditions, the 
consequence of non-compliance with procedural requirements as to applications, 
twin-tracking appeals, and concealed breaches of planning control.  Our suggestions 
were generally supported. 

4.14 Thirdly, we noted the importance of ensuring that there are no gaps in the legislative 
scheme, and eliminating existing provisions that do not reflect established practice.  
By way of example, we noted that there was no right to appeal against a condition 
imposed on a reserved matters approval.  This approach was also supported.   

Obsolete, duplicative and uncommenced provisions 

4.15 The fourth category of technical reform suggested in the Scoping Paper was the 
repeal of proposals that were for one reason or another redundant.  It is an 
unfortunate feature of the legislative process that Parliament has hitherto been more 
inclined to introduce new legislation than to dispose of old legislation that is no longer 
required.   

4.16 We noted that rural development boards (introduced in 1967) had only been used 
once, in England, and that planning inquiry commissions (1968) had never been used 
at all.  Areas of archaeological importance (1979) had never been created in Wales, 
and were proposed for abolition by the Government in 1996.  Only one urban 
development corporation had ever been created in Wales (in 1987), and simplified 
planning zones (introduced in 1986) had only been introduced, very rarely, in 
England.  We suggested that all of these could be removed; none of the consultees 
to the Scoping Paper suggested otherwise.   

4.17 We also suggested that, following the changes made to the Civil Procedure Rules in 
2013, and the enactment of the Criminal Justice and Courts Act 2015, there was now 
no justification for separate systems of statutory challenges to planning decisions, 
and we suggested that Part 12 of the TCPA 1990 did not need to be brought forward 
into the Code.  This too was generally supported.   

4.18 More generally, we noted in the Scoping Paper the importance of distinguishing 
between provisions that are used rarely, but which need to be retained, and those 
that are in reality never going to be used.  POSW (South East) agreed with that, 
commenting that, before deleting what appear to be obsolete areas of existing 
legislation, it might be worth asking whether they could be one day be revived to good 
purpose. 

Reforms suggested by respondents to the Scoping Paper 

4.19 In the Scoping Paper, as well as putting forward a number of proposals for possible 
change, we also asked stakeholders to identify further areas of legislation that could 
with advantage be amended or deleted. 
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4.20 In relation to the need for planning permission, respondents suggested that there is 
scope for clarification as to whether (or in what circumstances) “development” 
includes the conversion of two dwellings into one, or material change of use by 
intensification, and whether a separate use class should be introduced for holiday 
homes.   

4.21 Other possible changes suggested by respondents included the following:    

(1) the rules as to development authorised by Government departments should be 
brought into line with other types of development authorised by permission; 

(2) the rules as to the making of planning applications and the submission of 
environmental statements should be rationalised;   

(3) the criteria for validating applications should be clarified, and the power of 
planning authorities to produce a local list of required supporting information 
should be abolished; 

(4) the charging of fees for listed building consent applications should be 
considered;  and 

(5) the status of objections made after the end of the stipulated 21-day period 
should be clarified.   

4.22 Respondents also suggested that secondary legislation should be consolidated, 
including in particular the orders relating to permitted development rights and 
development management procedure (as occurred in England in 2015) and appeals 
and inquiries.    

4.23 A number of further suggestions were made as to the imposition of conditions on 
planning permissions, as to the mechanics of planning obligations, and as to the 
reversion to a previous use of land following enforcement. 

4.24 Further provisions that were said to be redundant, and which could therefore simply 
be abolished, were identified.  These included provisions as to war-time breaches of 
planning control, providing false certificates to support applications, the initiation of 
development, and the power to permit development not conforming with the 
development plan. 

4.25 Each of these points is dealt with in the relevant topic Chapter in Part Two.  We 
generally support the suggestions that have been made, but not in all cases. 

Unifying consent regimes 

4.26 One specific reform to which we referred in the Scoping Paper was in relation to the 
overlap between planning permission and other statutory consents – particularly 
those relating to listed buildings and conservation areas.  We identified some of the 
issues, and expressed a view that the drawing together of such consents – either as 
a single system or within a single Code – would be likely to deliver a system that 
would be more open, accessible, and consistent.   
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4.27 We invited the views of stakeholders on the practical benefits that might be derived 
from such an exercise, and as to which of the various statutory consents would be 
most appropriate for such an approach.6 

4.28 This suggestion provoked a high level of response.  We accordingly consider it in a 
separate Chapter in Part Two (Chapter 13) in relation to listed buildings and 
conservation areas; and touch upon it in Chapters 14 and 15 in relation to consents 
for advertising and works to trees. 

 

THE BALANCE BETWEEN PRIMARY AND SECONDARY LEGISLATION  

4.29 This project is primarily focussed on primary legislation – that is, the possible reforms 
that might be incorporated in a new Planning Bill.  However, we noted in our report 
on the form and accessibility of the law in Wales that the benefits of codification will 
be enhanced if relevant secondary legislation is also made more accessible.7   

4.30 We have accordingly made a number of references throughout this Consultation 
Paper to possible improvements to secondary legislation.  This is particularly 
significant in relation to topics where the law that is used in practice is almost entirely 
contained in regulations – such as the control of outdoor advertising and works to 
protected trees.8   

4.31 In addition, one particular category of possible technical reform to which we drew 
attention in our Scoping Paper was adjusting the balance between primary and 
secondary legislation in this area of the law.  We noted that the proposed creation of 
a Planning Code offers a unique opportunity to review the desirability of this.9 

4.32 Clearly, Acts would become very unwieldy if they contained all of the more detailed 
provisions currently found in statutory instruments.  On the other hand, whilst 
secondary legislation is subject to approval by the Assembly, it inevitably receives 
less scrutiny, due to limitations of time.  And users sometimes find it unsatisfactory to 
have statutory material split between primary and secondary legislation. 

4.33 We therefore asked consultees to the Scoping Paper to express views as to the 
distribution of provisions between primary legislation (either in the body of an Act or 
in a Schedule to it) and in secondary legislation made under it.10 

                                                
6  Planning Law in Wales: Scoping Paper, Chapter 6. 
7  Form and Accessibility of the Law Applicable in Wales, Law Com No 366, 29 June 2016, para 5.7. 
8  See Chapters 14 and 15. 
9  Planning Law in Wales: Scoping Paper, para 3.38. 
10  Planning Law in Wales: Scoping Paper, Question 3-2 
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Response to the Scoping Paper  

4.34 The majority of consultees who responded to this question agreed that the balance 
is broadly correctly struck between primary and secondary legislation.11  

4.35 Planning Aid Wales, which also thought that the balance was broadly correct, noted 
the following:  

A particular need is for members of the public and community councils to 
be able to identify applicable provisions contained in a Schedule and 
those in secondary legislation.  It is generally easier to find provisions 
where the primary legislation refers to a Schedule in it, rather than 
conferring a power to make orders, rules or regulations at a later date. 

4.36 The Woodland Trust supported the use of secondary legislation, as this “prevents the 
creation of unwieldy and lengthy acts and allows more flexibility in altering and 
updating secondary legislation going forward”.  

4.37 National Grid agreed that there would be advantages in having a single piece of 
legislation but commented that there would be benefits of using secondary legislation 
to complement primary legislation.  It also noted that “the consolidation and 
simplification exercise should also exploit the opportunities offered by online media 
and how these can be utilised to have an integrated, up-to-date resource”. 

4.38 Some consultees qualified their broad support for the current division. For example 
the Town and Country Planning Association considered that the current division 
between primary and secondary elements of planning law is broadly appropriate, but 
it agreed with the caveats listed in the Scoping Paper, particularly with the suggestion 
that statutory provisions should wherever possible be contained in a Schedule to a 
piece of primary legislation, rather than primary legislation conferring on the Welsh 
Ministers a power to make orders or regulations at some later date.12  

4.39 Innogy Renewables UK also considered that the current balance between primary 
and secondary planning legislation is broadly appropriate, subject to the caveats 
identified in the Scoping Paper.13  However, it suggested that some planning 
procedures currently in secondary legislation should be brought into primary 
legislation, such as those relating to the Environmental Impact Assessment (EIA) and 
the development plan making process. 

4.40 Those consultees who disagreed with the current division thought that there is 
currently too much detail put in secondary legislation. For example, RWE Generation 
thought that the split between primary and secondary legislation is “not necessarily 
right” and that certain provisions, especially relating to the development plan making 
process, should be brought into primary legislation. It also observed that there are 

                                                
11  24 consultees responded to this question: 10 agreed that the balance is broadly correct, 7 consultees 

thought that the balance is not broadly correctly and 7 consultees held equivocal positions.  
12  Planning Law in Wales: Scoping Paper, para 3.52.  
13  Planning Law in Wales: Scoping Paper, para 3.52. 
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many provisions as to planning procedure that are currently in secondary legislation 
which could be brought together in primary legislation.   It also commented: 

Matters such as EIA should be brought into primary legislation, given that 
after Brexit it may no longer be necessary to make frequent changes to 
transpose EU Directives (although it would be sensible to implement such 
changes after the “Brexit” strategy for the UK becomes clearer).  On the 
other hand, permitted development rights are subject to frequent 
amendment and secondary legislation is appropriate for this, and for the 
definitions of types of development subject to EIA. 

4.41 Similar concerns on the overuse of secondary legislation were expressed by 
Rhondda Cynon Taf CBC.  It reported that locating secondary legislation can 
sometimes be a difficult task and that, whilst it is accepted that some requirements 
will be of a technical nature or subject to more frequent review, this should be limited 
to where “necessary”.  

4.42 Cardiff Council expressed a preference for the provisions of the Planning Code to be 
contained, so far as is reasonably practicable, in a single piece of legislation.  

4.43 The Residential Landlords Association stressed the importance of including 
secondary legislation in any Planning Code:  

Planning law is probably unique in that its implementation very much 
depends on Ministerial policy which, of course, can change quite regularly 
either because of a change of Government or to meet changing 
circumstances and evolving Government policies.  We would strongly 
argue that the implementation of a Code can only be a success if the vast 
amount of matter contained in statutory instruments is also incorporated 
in the Code. A clear example of this is the important role which is played 
by permitted development rights.  These are fundamental, especially in 
the householder context. 

4.44 The Association also supported the inclusion of guidance:  

A planning policy framework, such as the National Policy Framework in 
England, needs to be an integral part of any Code, even if there is a 
different procedure for amending/updating it.  Without addressing the 
issue of the important role of statutory instruments (and their volume) and 
the incorporation of planning policy, any proposed Code would be nothing 
of the sort. 

4.45 This is the approach adopted by the Welsh Government in its decision that guidance 
and policy should be an integral part of the Planning Code. 

Primary and secondary legislation: conclusions 

4.46 Secondary legislation is normally used to provide for the fine detail of statutory 
requirements.  This could, for example, provide the minutiae of what is within the 
definition of development and what requires specific planning permission – as with 
the Use Classes Order and the General Permitted Development Order.  It could 
regulate procedural requirements, as with the General Development Management 
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Procedure Order, and the various appeals and inquiries rules.  In each case, the 
broad principles are approved by Parliament or the Assembly, subject to periodic 
debates, and are enshrined in general terms within primary legislation, but the detail 
can sensibly be left to regulations. 

4.47 So, for example, the TCPA 1990 provides that the Welsh Ministers can grant 
automatic permission by means of a development order for various categories of 
development that are either of limited significance (such as small extensions to 
private houses) or are approved under other procedures (such as works by statutory 
undertakers).  The detailed limits of such categories (such as whether the domestic 
extensions thus approved can be 10% or 15% of the volume of the original, and what 
conditions should be attached to such approval) can then be provided in an order, 
which can be changed from time to time in accordance with current policy 
imperatives. 

4.48 Secondly, a set of regulations can usefully provide a complete freestanding code to 
govern the regulation of a particular activity – for example, as noted above, the 
display of advertisements or works to protected trees.  The precise details of what 
does or does not require consent and how such consent is to be obtained may change 
from time to time, but it is convenient for those using the code to find all the details 
they require in a single location.  We have also suggested that the law on certain 
other matters – such as graffiti and fly-posting – should be in secondary legislation.14 

4.49 Thirdly, minor procedural and administrative details can be provided in secondary 
legislation.  We consider that it is easier for that to be, as far as possible, in the form 
of “regulations” rather than “rules” or “orders”, as this provides flexibility for provisions 
to be moved from one piece of secondary legislation to another.  We also consider 
that it would be better for matters to be prescribed by the Welsh Ministers in the form 
of regulations, where they relate to a wide range of cases; “directions” should be 
reserved for matters that relate only to a specific case. 

4.50 However, overall, we consider that the present balance between primary and 
secondary legislation is broadly correct.  We further recognise that change for its own 
sake can be confusing to users.  But we have identified one or two areas where we 
consider that it might be appropriate to provide more information in primary 
legislation.15  And we also make some suggestions as to the transfer of very detailed 
provisions from primary to secondary legislation.16 

 

                                                
14  See para 16.55. 
15  For example, in relation to the matters that may form the subject of a planning obligation (currently in 

secondary legislation) (see Consultation question 10-3). 
16  For example, in relation to the inclusion of energy policies in development plans (see Consultation 

question 6-2). 
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CODIFICATION OF CASE LAW  

General principles 

4.51 A further category of possible technical reform is to incorporate into the legislation 
principles established in decisions that have been made over the years by the courts.   

4.52 Planning law, unlike some other areas of law, is largely based on statute.  That is, 
the various Acts of Parliament (and, more recently, the Assembly) together provide a 
“comprehensive code imposed in the public interest”.17  However, over the last 
seventy years there have been a large number of judicial decisions that have 
examined, in the context of particular cases, certain parts of the statutory code that 
are unclear – either generally, or possibly in relation to particular factual situations – 
and some topics that are not dealt with exhaustively, or at all, in the relevant 
legislation.    

4.53 In the Scoping Paper, we asked stakeholders to express views on whether the 
Planning Code should incorporate some of the rules currently to be found in such 
case law, in particular:  

(1) to make explicit the principles of planning law;  

(2) to clarify the meaning of undefined statutory terms; and  

(3) to fill gaps where the scope of statutory provisions is unclear.18   

And we invited suggestions as to items of case law that they considered particularly 
suitable for codification.19 

4.54 We also outlined a list of criteria that we proposed to use to select case law for 
codification, as follows:  

(1) how settled the case law is; 

(2) whether the proposition or principle for which the case law stands is sufficiently 
clear and precise to enable it to be drafted in the form of a legislative provision; 
and 

(3) whether there are exceptions to the proposition or principle, or any other 
substantive reasons for not attempting to draft it in legislative form.20 

4.55 In relation to the first of these, what we had in mind was the extent to which a 
proposition has been consistently followed by the courts, and accepted more widely 
by practitioners, so as to have become uncontroversial.  This would clearly apply 
were, for example, it formed the basis of a decision of the House of Lords some years 
ago, and has often been cited, possibly elaborated but never been questioned – as 

                                                
17  Pioneer Aggregates v Secretary of State [1985] AC 132, HL, per Lord Scarman at p 141. 
18  Planning Law in Wales: Scoping Paper, Question 7-1 
19  Planning Law in Wales: Scoping Paper, Question 7-2. 
20  Planning Law in Wales: Scoping Paper, para 7.7. 
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with the test for conditions on planning permissions.21  But a proposition may also be 
regarded as “settled” where it has been adopted over a number of years in decisions 
of the lower courts, without any challenge – probably on the basis that it helpfully 
clarifies the law and accords with common sense – as with the date at which the 
curtilage of a building should be considered.22  The key factor is the extent to which 
the principle in question has, as expressed in some cases, hardened into a rule of 
law.23  

4.56 We also explored some examples of principles established in case law that might be 
appropriate for incorporation within the statutory code; and invited stakeholders to 
suggest others. 

Response to the Scoping Paper  

4.57 Whereas 25 out of 26 respondents to the Scoping Paper who expressed a view as to 
the inclusion of technical changes in the preparation of the new Planning Code 
supported that idea, only 18 of the 29 who expressed a view on case law thought that 
the new Code should seek to codify case law; 11 either disagreed or were 
equivocal.24  Further, a large number of those who agreed with the principle of 
codifying case law qualified their support, emphasising the need to ensure that the 
case law which is codified reflects accurately and definitively the current legal 
position. The support for codifying case law was thus significantly less than for 
incorporating technical amendments generally.  We therefore set out below some of 
the comments made. 

4.58 Amongst those who supported codification, POSW (South West) thought that the idea 
of codification was “welcome news”, noting that “a new Code should include a 
glossary of terms, definitions and where there is clear case law that is fully established 
this should also be referred to”.  The Residential Landlords Association thought that 
without an understanding of the principles that have emerged from case law “it is 
impossible to understand the current planning system”. 

4.59 As to the criteria for selecting case law principles for codification, RTPI Cymru 
considered that those we had suggested appeared sensible.  And it proposed two 
further criteria, namely:  

(1) where it would be helpful to provide clarity on a particular issue; and  

(2) where there are recognised to be gaps in the current statutory provisions.  

4.60 However, as noted above, some of those who supported codification in principle 
expressed some caution.  For example, RWE Generation and Innogy Renewables 
UK welcomed the inclusion of specific rules into the Planning Code that would simplify 

                                                
21  Laid down by the Lords in Newbury DC v Secretary of State [1981] AC 578 at pp 607-608 – see para 8.91. 
22  See the decisions cited in Chapter 13, footnotes 109 and 110. 
23  As with the “rule of etiquette” – relating to a barrister not being able to sue for fees – that had hardened into 

a rule of law (noted in Rondel v Worsley [1969] 1 AC 191 at p 197, or the “practice of the judges “ – as to the 
anonymity of police informers – which had hardened into a rule of law (noted in D v NSPCC [1978] AC 171, 
at p 218). 

24  29 consultees responded to this question: 18 agreed with this question, 4 disagreed and 7 were equivocal. 
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and consolidate the most accurate definitions and interpretations of planning law 
principles, but urged that “only longstanding and well-established case law is 
codified”.  

4.61 Similarly,  the Public Services Ombudsman for Wales commented on codification of 
case law in the following terms:  

Whilst I believe it would be useful if codification of case law formed part 
of the wider codification exercise, with everything in one place, I wish to 
strike a cautionary note.  It is my view that if this approach is to be 
undertaken it will be important that the Code is updated frequently. This 
in turn means that it will need to be properly resourced to ensure that this 
happens. Care will also need to be taken to ensure that whatever is 
included in the Code is generally agreed to reflect the definitive position. 
Therefore, where there is any ambiguity surrounding case law and / or 
the matter has potential to evolve further, this should not be included. 

4.62 The National Grid expressed its support for the principle of seeking to increase clarity 
of terms, but only where there is clear evidence that the existing definitions in statute 
or case law are insufficient, and where there are benefits of having a clearer definition 
in Welsh law.  Neath Port Talbot Council said that definitions are not necessarily easy 
to put in place and accepted that a criteria-based approach might be appropriate.  A 
similar comment was made by a number of other consultees.  

4.63 Six consultees held an equivocal view.  For example, Planning Aid Wales questioned 
whether it would be practical to go beyond defining key principles deriving from case 
law, noting that this could inhibit desirable flexibility in meeting new situations. 
Rhondda Cynon Taf CBC accepted that the introduction of these rules into the 
Planning Code can provide clarity but thought that “care needs to be taken on the 
drafting and the application of such rules”.  

4.64 Torfaen CBC held an equivocal view in that it generally agreed that, in the case of 
exhaustive definitions, codification would be appropriate in relation to settled case 
law; but in the case of non-exhaustive definitions, careful consideration would have 
to be given to the specific nature of the provisions. It also noted that codifying 
principles of planning law might result in complex judicial decisions being rigidly 
applied and adhered to, rather than being basic foundations on which to build 
answers to difficult questions.  

4.65 Similar caution was expressed by the Planning and Environment Bar Association 
(PEBA):  

We share the Commission’s caution over the risks and potential 
unintended consequences of seeking to codify case law.  On balance, we 
consider that the opportunities to codify case law in the context of the 
Commission’s current project may be limited.  We bear in mind that 
formulating a new Planning Code is a challenging project in itself, for the 
reasons given by the Commission early in the Scoping Paper. Although 
the various elements of the current planning legislation are fragmented 
and complex, they are also fairly comprehensive, as noticed by the House 
of Lords as long ago as its decision in Pioneer Aggregates v Secretary of 
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State.  We suggest that this aspect of the project might best be confined 
to very clear-cut cases, where there is a need to codify principles from 
case law in order to fill obvious “gaps” in the statutory code. 

4.66 Four consultees disagreed with the principle of codification of case law.  The Town 
and Country Planning Association thought that whilst wider codification as specified 
is a useful longer term aim, it may be a bridge too far to include case law in the wider 
codification.  It noted the following: 

The implications of codifying case law principles will need to be 
considered carefully. It may produce unintended difficulties if new 
decisions arise that conflict with previous interpretations. 

4.67 Similarly, the Planning Inspectorate stated that it did not consider case law 
appropriate for codification.  It described the task as a huge undertaking, requiring 
much consideration and that ultimately the consolidation of case law would be 
unnecessary.  For example, the definition of “curtilage” does not lend itself well to 
being set down in statute law; it is very much a matter of fact and degree.  This is 
also the case for “material considerations”. 

4.68 The British Property Federation expressed particular concern about the differences 
which may emerge in doing this exercise in Wales, but not in England: 

This divergence in the two regimes could result in not only two entirely 
different and competing strands of case law emerging from the then 
separate legislative systems, but including case law itself may then also 
lead to unintended re-interpretations of that case law as the new 
legislation itself will be open to detailed scrutiny and interpretation by the 
Courts. Ultimately, unless a joined-up, cross-border approach is taken, 
and a very careful approach taken to the integration of case law with 
legislation, revisions of the nature described may cause more 
unanticipated complications and confusion which is precisely what the 
consultation is seeking to resolve. 

Definitions  

4.69 We made several suggestions in the Scoping Paper as to principles from case law 
that it might be possible to include in the new Code.  We noted, for example, that 
“curtilage” is not defined in the TCPA 1990 or in associated secondary legislation, 
and suggested that this omission should be rectified, incorporating some of the many 
judicial decisions considering the point.25  It might also be helpful to clarify the date 
on which the extent of the curtilage is to be considered.  Most respondents agreed in 
principle, but a number considered that it would be very difficult in practice.  We 
expand on this later in this Consultation Paper. 

4.70 We suggested that it might be possible to expand upon the meaning of the terms 
“engineering operations” and “building” in the TCPA 1990.   Our preliminary view, in 
each case, was that it might be preferable to leave the definition as it is, in case law 

                                                
25  For example, Sinclair-Lockhart’s Trustees v Central Land Board [1951] SC 258 at p 264; AG ex rel Sutcliffe 

v Calderdale BC (1983) 46 P&CR 399, CA; and Dyer v Dorset CC [1988] QB 346 at p 353. 
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– not least in light of a lack of any discernible confusion, at least as to the former.26  
The few who responded on this point tended to agree.   Respondents also made the 
point that any change to such statutory definitions in relation to Wales might cause 
confusion elsewhere in the UK.   

4.71 One key feature of planning law is that many planning decisions are to be made with 
regard to “material considerations”; that term has been extensively considered by the 
courts over many years, and in the Scoping Paper we considered whether there might 
be some advantage in incorporating some of the resulting conclusions into the Code. 
We noted, as an example, decisions of the Supreme Court in relation to the relevance 
of financial considerations to decision-making.27  However, we also observed that 
careful thought would need to be given as to whether codifying such case law would, 
in truth, result in greater clarity.  Few responded on this point, but the RTPI Cymru 
thought that some guidance might be useful; the Planning Inspectorate, on the other 
hand, firmly disagreed.   

4.72 A few respondents went further and suggested additional considerations that should 
be made explicitly material – such as the need for development, the existence of a 
fall-back position, the community benefits to be provided by a development, and the 
impact on the Welsh language.   

Planning law principles 

4.73 We observed in the Scoping Paper that planning law principles are, by their nature, 
mutable, evolutionary and non-exhaustive; and that particular care must therefore be 
taken when selecting for codification cases that apparently establish such principles. 

4.74 We gave as an example what has become known as the Whitley principle, relating to 
the lawfulness of development commenced before full compliance with all the 
conditions attached to the relevant permission.28  This has been the subject of much 
analysis in the courts, which have sought to clarify exceptions to the so-called 
“principle”.29  We expressed a preliminary view that, given the number and scope of 
the qualifications to the Whitley principle, it may not be possible to codify it 
satisfactorily.  Respondents to the Scoping Paper tended to share our hesitation; we 
consider this later in the Consultation Paper.30 

4.75 By contrast, we considered that it would be appropriate to codify the principle 
established by the courts that a decision-maker considering an application for the 
approval of reserved matters is not entitled to refuse it on grounds that go to the 

                                                
26  For example, in Fayrewood Fish Farms v Secretary of State [1984] JPL 267; Cheshire CC v Woodward 

[1962] 2 QB 126;  Barvis v Ltd v Secretary of State (1971) 22 P&CR 710. 
27  R (Sainsbury’s Supermarkets) v Wolverhampton CC [2010] UKSC 20, [2011] 1 AC 437; Health and Safety 

Executive v Wolverhampton CCC [2012] UKSC, [2012] 1 WLR 2264. 
28  Whitley v Secretary of State for Wales (1992) 64 P&CR 296; also Handoll v Warner, Goodman & Streat 

(1995) 70 P&CR 627.  See paras 8.106 to 8.117 for a fuller explanation. 
29  For example, Agecrest v Gwynedd CC [1998] JPL 325; Leisure GB plc v Isle of Wight CC (2000) 80 P&CR 

370; Greyfort Properties v Secretary of State [2011] EWCA Civ 908, [2012] JPL 34. 
30  See Consultation question 8-13. 
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principle of the development itself.31  The few respondents who commented on this 
were generally supportive. 

4.76 We also suggested that there was scope for incorporating into the Code the principle 
that an enforcement notice relating to an unauthorised change of use may lawfully 
require the removal of incidental operational development.32  Here too, respondents 
were supportive.   

4.77 The need for planning permission for a change in the use of land to a use that may 
have previously been abandoned is also a point that has been the subject of some 
judicial attention over many years.33  In the Scoping Paper, we suggested that there 
might be some scope for codification of the law relating to abandonment, but we 
needed to understand the extent of any uncertainty caused by the present state of 
the law.  Several respondents noted that this was an area fraught with doubt, which 
might usefully be clarified; others urged caution.  On reflection, we decided not to 
pursue this. 

Filling gaps in the statutory provisions  

4.78 As well as seeking to clarify ambiguities in the existing legislation, at least in relation 
to particular factual circumstances, the courts have also sought to fill in some gaps 
where the legislation says nothing, or not enough.  It is noticeable that very few 
respondents to the Scoping Paper commented on the suggestions we made under 
this heading. 

4.79 For example, we noted the law as to time limits for High Court challenges to planning 
decisions.  These must generally be made within six weeks of the decision in question 
– but it is not entirely clear how that period is to be calculated.  The relevant rules 
applying (for example, as to the inclusion of public holidays) have been the subject 
of various judicial decisions.34  We suggested in the Scoping Paper that this could 
usefully be clarified on the face of the Code.   

4.80 We also noted that the TCPA 1990 provides that a planning authority or the Welsh 
Ministers may grant planning permission subject to “such conditions as they think fit”, 
without specifying what conditions are lawful.  This was considered by the House of 
Lords many years ago, which held that conditions must be imposed for a planning 
purpose, they must relate to the development permitted, and they must be 
reasonable.35   Government guidance has added to that, by requiring conditions to 
be necessary, enforceable, and precise.36  In the Scoping Paper, we hesitantly 
indicated that it may be best to leave the position as it is. 

                                                
31  Thirkell v Secretary of State [1978] JPL 844; see Chapter 8, and particularly para 8.142. 
32  Murfitt v Secretary of State (1980) 40 P&CR 254; Somak Travel v Secretary of State (1988) 55 P&CR 250; 

see para 12.77. 
33  For example, in Hartley v Minister of Housing and Local Government [1970] 1 QB 413; Trustees of the 

Castell-y-Mynach Estate v Secretary of State for Wales [1985] JPL 40. 
34  Griffiths v Secretary of State [1983] 2 Ac 51; Stainer v Secretary of State (1993) 65 P&CR 310. 
35  Newbury DC v Secretary of State [1981] AC 578, HL. 
36  Welsh Government Circular 016/2014, The Use of Planning Conditions for Development Management.  
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4.81 Related to that is possible uncertainty as to the effect of an invalid condition – can it 
simply be severed from the permission and ignored, or does it invalidate the entire 
permission?  The courts have suggested that the answer depends on whether the 
condition is incidental or fundamental.37  We suggested in the Scoping Paper that 
there might be scope for incorporating that rule into the legislation. 

Other proposals 

4.82 We also asked respondents to the Scoping Paper to propose other points established 
in case law that might usefully be codified.  A few suggestions were made, although 
generally without much elaboration. 

4.83 As to the need for planning permission, respondents suggested that the meaning of 
“material change of use” and the extent of the “planning unit” could be codified, as 
well as the correct method of calculating “ground level”.  As to applications, 
suggestions included the codifying of the Wheatcroft principle,38 whereby an applicant 
for planning permission can change the extent of development following the 
submission of an application if to do so would not deprive any third parties of an 
opportunity to object. 

4.84 Others asked for more clarification as to the definition of terms such as “abutting”, 
“adjacent”, “amenity”, “dwelling”, “dwellinghouse”, and “highway”. 

Codification of case law: conclusions 

4.85 We have considered carefully the issue of codification of case law, in light of the 
responses to the Scoping Paper and more generally.  

4.86 The purpose of this exercise is not to codify case law for its own sake – there are 
many hundreds of judicial judgments relating directly or indirectly to planning law, and 
it would be both impractical and unhelpful to seek to codify all of them.  And any 
selection of judgments to be codified is bound to be to some extent arbitrary.  Nor is 
it appropriate to include in the statutory code principles derived from Government 
policy, which will often change as the years go by. 

4.87 However, we are seeking to make the statutory code as clear as reasonably possible, 
whilst ensuring that it does not become unmanageably lengthy.  In that endeavour, 
an examination of case law has several distinct purposes.   

4.88 Firstly, some statutory provisions are the subject of attention by the courts to a much 
greater extent than others.  A casual glance through the Encyclopedia of Planning 
Law and Practice, for example, reveals that the commentary on most sections of the 
TCPA 1990 extends to a page or two; but the commentary on a few is considerably 
longer – the notes on section 70 (determination of planning applications) extend to 
over ninety pages.  That in turn indicates that those sections are constantly in use; it 
also demonstrates that for some reason they are sufficiently uncertain in their 
meaning as to render justifiable the costs of litigation.  And anyone who writes legal 
textbooks or gives lectures to practitioners knows that one or two provisions engender 

                                                
37  Hall & Co v Shoreham-by-Sea UDC [1964] 1 WLR 240, CA; Kent CC v Kingsway Investments (Kent) [1971] 

AC 72, HL. 
38  Bernard Wheatcroft Ltd v Secretary of State for the Environment [1982] JPL 37. 
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far more uncertainty and interest than almost all of the others – for example, section 
198(6)(b) of the TCPA 1990 (the meaning of “nuisance” in relation to protected 
trees)39 and section 1(5) of the Listed Buildings Act 1990 (the extent of listing)40.   

4.89 In the remainder of this Consultation Paper, we have paid particular attention to those 
key provisions. 

4.90 Secondly, however, judicial decisions explore the correct interpretation of the current 
law, regardless of whether that interpretation is helpful or not.  Judges rightly 
emphasise that the making of changes to the law is the job of the legislature, not that 
of the courts.  As the House of Lords expressed it in Pioneer Aggregates: 

It will be an impermissible exercise of the judicial function to go beyond 
the statutory provision by applying such principles merely because they 
may appear to achieve a fairer solution to the problem being considered.  
As ever in the field of statute law, it is the duty of the courts to give effect 
to the intention of Parliament as evinced by the statute or statutory code 
considered as a whole.41 

4.91 It does not necessarily help, therefore, simply to incorporate into a statute decisions 
that are intrinsically unsatisfactory.  And of course successive cases – or a single 
case, as it progresses through successive stages of appeal – may yield differing 
results.   

4.92 It was with such considerations in mind that we put forward criteria for when it was 
appropriate to incorporate case law, as outlined earlier.42  But to those we might add 
a further consideration, namely, whether the position established by case law reflects 
what is generally felt to be the “best” or most “satisfactory” interpretation of the 
provision in question, however one might assess that.  And indeed it might in some 
cases be appropriate to incorporate in the Code a rule that is not established in case 
law, in order to achieve a better result.  However, clearly, if there is an element of 
controversy as to how a provision is best to be interpreted, that would suggest that it 
may be inappropriate to codify that provision at this stage. 

4.93 Thirdly, case law may fill in gaps left by legislation. So, for example, as noted above, 
the TCPA 1990 itself allows for the imposition of conditions on planning permissions, 
but makes no provision as to what types of condition are lawful.  The courts have 
filled that gap, as has Government guidance.43  And such case law or guidance may 
in practice be entirely uncontroversial. 

4.94 In such cases, and there may not be many of them, the existence of a widely followed 
rule based in case law suggests that there is simply a gap in the statutory code that 
could easily be filled.  It is thus noteworthy that in England the power of planning 
authorities to impose conditions on planning permissions is in future to be constrained 

                                                
39  See paras 15.70 to 15.80. 
40  See paras 13.187 to 13.190, 18.139 to 18.145.168. 
41  [1985] AC 132, per Lord Scarman at p 141. 
42  See para 4.54 above. 
43  See paras 8.90, 8.91 above. 
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by section 100ZA of the TCPA 1990.44  This will introduce into statute the test 
currently found in Government guidance, which itself expands upon the rule in 
Newbury v Secretary of State.45   

4.95 The same position arises in relation to the test for the lawfulness of planning 
obligations, which used to be in guidance, and is now contained in secondary 
legislation.46   

4.96 In light of the considerations above, we suggest that the key is not to codify case law 
as an end in itself, but rather to explore where the legislation is currently unclear, and 
how that can best be resolved, in light of case law (if any). 

4.97 Finally, in each case, we are well aware that our recommendations and proposals 
only relate to the law as it applies in Wales.  If they are accepted, the existing position 
would remain unaltered in England.  That might lead to an unsatisfactory position, 
until corresponding changes are made in England – which might not occur for some 
time, or at all.  That would not be a problem where we are proposing simply to codify 
an existing non-controversial and widely known rule from case law or guidance; but 
it could be problematic in other cases.   

4.98 In light of the responses to the Scoping Paper, and in the spirit of the general 
observations above, we have reviewed the case law in relation to each of the topics 
considered in Part Two, and put forward proposals where we consider that to be 
appropriate.  However, in line with the caution expressed in the Scoping Paper, and 
by a number of those responding to it, we have generally concluded that codification 
of case law is not as helpful as it might at first sight appear to be. 

 

 

 

 

 

 

 

 

 

 

                                                
44  To be introduced by Neighbourhood Planning Act 2017, s 14 (see para 8.94). 
45  See para 4.91 above. 
46  Community Infrastructure Regulations 2010, reg.122; see, formerly, Welsh Office Circular 13/97, Annex B. 
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