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Chapter 3: Scope of the codification exercise 

INTRODUCTION 

3.1 In the Scoping Paper, we explained that some thought had been given as to the 
phasing of a more extensive codification exercise.  We expressed a provisional view 
that a workable scheme of codification could proceed in five phases, covering: 

(1) development planning and development management; 

(2) the historic environment; 

(3) the rural environment; 

(4) regeneration and development; and 

(5) hazardous substances.1 

3.2 We sought the views of consultees as to whether this was the best way forward, both 
as to the first phase and as to the subsequent programme.   

3.3 A number of consultees expressed views on particular aspects of the exercise (for 
example, the historic environment, or the rural environment), but there was generally 
little comment on the overall scope of the exercise. RTPI Cymru thought that five 
phases would be too many in terms of completing the project within a reasonable 
timescale.  Instead, it suggested three phases of work would be better, either by 
combining phases two and three, and phases four and five or by leaving phase two 
as is proposed and then combining phases three, four and five.  

3.4 We have considered the question of scope in light of the responses we received, and 
in light of our further work on the project generally.  We have also taken into account 
the altered powers available to the Assembly in light of the amendments to the 
Government of Wales Act 2006 made by the Wales Act 2017, and the pilot 
programme of consolidation announced by the Counsel General for Wales in 
December 2016.  

3.5 As will become clear, we now recommend a slightly different approach from what we 
suggested in the Scoping Paper. In particular, we recommend that more material 
should be brought into the Planning Bill from the outset, but we are less prescriptive 
about what later stages of the codification process might contain.  

3.6 Our proposal to focus on development planning and development management 
received strong support from stakeholders; and we are still of the view that that should 
be at the heart of the present exercise.  We also see advantages in codifying the 
provisions of the Town and Country Planning Act (“TCPA”) 1990 that deal with 
regeneration, and at the same time discarding a number for redundant provisions, as 

                                                
1 Planning Law in Wales: Scoping Paper, para 4.8. 
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part of the present exercise.  We therefore now consider that it would be preferable 
for the present codification exercise to encompass the law on development planning, 
development management (including works to historic buildings, the display of 
advertisements, and works to protected trees), and regeneration – that is, Phases (1) 
and (4) of the five provisionally identified in the Scoping Paper. 

3.7 The general legislation on the historic environment (Phase (2)) is the subject of a 
codification exercise being carried out in parallel with the production of the Planning 
Code, as a separate part of the Welsh Government’s pilot programme.2  We suggest 
that the law on the rural environment and hazardous substances (Phases (3) and (5)) 
be considered for codification in due course.   

3.8 In the remainder of this Chapter we discuss each of the five topics listed in paragraph 
3.3 above.  We then refer briefly to some other topics that we have considered for 
inclusion but rejected. Finally we set out the possible shape of a Bill giving effect to 
our provisional proposals. 

 

GENERAL APPROACH 

3.9 Before proceeding further, it may be helpful to reiterate some general principles that 
have informed our approach. 

3.10 First, it is desirable that, as far as possible, all legislation that affects any particular 
area of activity should be within a single statute.  It is not a problem that, for example, 
the legislation relating to planning is separate from the Building Act 1984 and the 
Building Regulations, as the latter are conceptually quite distinct, and relate to a 
different phase of the development process.  But it is unsatisfactory that the law 
governing the formulation of development plans in Wales is currently contained in the 
Planning and Compulsory Purchase Act (“PCPA”) 2004 whereas the legislation 
relating to the application of that policy is in the TCPA 1990 – in both cases, as 
amended by the Planning (Wales) Act (“P(W)A”) 2015.   

3.11 Secondly, the more that is incorporated in a codification exercise, or any phase of a 
larger codification, the more satisfactory will be the overall clarity – in principle – of 
the resulting code.  Equally obviously, the larger the scope of any such exercise, the 
more complex it will be, and the greater the demands it will place on the resources of 
all involved – including policy officials, lawyers, drafters, and legislators.  From the 
point of view of the users of the Code, too many apparently unrelated pieces of 
legislation are unsatisfactory; but one enormous consolidated Act may also be 
unwieldy and hard to use.  Such considerations mean that a balance has to be struck 
as to how much should be included. 

3.12 Thirdly, it is clear that the codification of planning and development management on 
its own would require significant amendment to be made to other related legislation 
– for example, the provisions relating to the historic environment, trees, and 

                                                
2  See paras 3.87 to 3.100. 
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regeneration.  If all or at least some of that other legislation is included in the Code at 
the outset, that would avoid the need for possibly complex amending provisions.   

3.13 Thus for example the Tax Law Rewrite project introduced a completely new tax code; 
but because of the sheer scale of that exercise, the new code was introduced in a 
number of tranches, resulting in complex amendments in the transitional phases.3  
Learning from the experience of that exercise, we consider that it would be better if 
as much as possible of the relevant legislation were to be included in the exercise at 
the outset, with the number of subsequent phases minimised.  But “as much as 
possible” means precisely that – the scope of any exercise of this kind has to be 
considered in light of the drafting and other professional resources available to 
produce the Code.   

3.14 Fourthly, the introduction of new legislation on any scale will also require a significant 
administrative exercise on the part of those operating the planning system on a day-
to-day basis – including the production of explanatory material for users of the 
legislation, and the undertaking of appropriate training – which would have to be 
repeated to some extent at each further phase of a multi-phase codification exercise.  
That too suggests that the more that can be achieved in each phase, the simpler it 
will be overall for the users of the system.  Again, however, that principle should not 
be taken too far, as trying to absorb too many changes at once would become difficult 
for users. 

3.15 Finally, it is important to remember that much of the relevant law in this field is to be 
found in secondary legislation – currently regulations, rules and orders.  There are 
almost 100 directly relevant pieces of secondary legislation4, alongside other pieces 
that are indirectly relevant.  It would be helpful – and consonant with the Welsh 
Government’s concept of a Code – for as many as possible of these to be updated, 
consolidated and rationalised alongside the reshaping of the primary legislation; but 
that too is obviously a major, resource-intensive operation.  

3.16 It is noteworthy that the relatively recent consolidation of planning law in Northern 
Ireland involved the appearance of a new Planning Act, which gained Royal assent 
in 2011 and came into effect in 2015, accompanied by a complete suite of new 
secondary legislation. 

3.17 For all these reasons, it seems sensible, at this stage, to embark on a reasonably 
ambitious programme of codification – whilst having regard to the resources available 
to the Welsh Government to achieve it. 

 

                                                
3  This was a major consolidation exercise, carried out by a large team drawn from both the HMRC and the 

Office of Parliamentary Counsel, resulting in the replacement of a large number tax statutes with seven 
major Acts, from the Capital Allowances Act 2001 to the Taxation (International and Other Provisions Act) 
2010.  For an independent assessment, see Review of Rewritten Income Tax Legislation, Ipsos MORI (on 
behalf of HMRC) Research Report 104, 2011. 

4  See the Encyclopedia of Planning Law, Vol 8. 
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DEVELOPMENT PLANNING AND DEVELOPMENT MANAGEMENT 

Responses to the Scoping Paper 

3.18 In our Scoping Paper, we proposed that the focus of the first phase of codification 
should be on development planning and development management – in particular,  

(1) core planning provisions;  

(2) ancillary planning provisions; and  

(3) other consent regimes.5 

3.19 We invited the views of consultees to the Scoping Paper as to the proposed scope of 
an initial piece of planning law, focussing on planning and development 
management.6 

3.20 The majority of  those who responded supported the proposed scope.7  For example, 
Richard Harwood QC agreed with the broad scope of the project identified in the 
paper, noting that “development management is the key part of the regime, and there 
is plenty to be done”.  

3.21 According to the Town and Country Planning Association, the initial focus of the code 
should be on preparing a planning code for plan-making and development 
management.  Similarly, Monmouthshire CC noted that concentrating on the areas 
of everyday use would be a more manageable exercise than attempting to tackle the 
whole gamut of planning legislation.  The Bar Council noted that: 

We agree with the Law Commission that this would represent quite an 
exceptional and extensive piece of work, with all the accompanying costs 
and in terms of both time and resource. In light of this, we have 
considered whether it is workable to further divide up the proposed initial 
phase. We have concluded that, on balance, the Law Commission is 
correct in its identification of the issues to be included in the first phase 
and this should address development management. 

3.22 Torfaen CBC told us that “the initial scope for the codification of planning law should 
be manageable”.  It noted that the topic of development planning and development 
management is ‘a significant and sizeable area of law’.  It suggested that the topic 
should be further broken down into discrete, stand-alone areas. They suggested the 
following further categorisations:  

(1) appeals 

(2) enforcement  

                                                
5  Planning Law in Wales: Scoping Paper, Chapter 4. 
6  Planning Law in Wales: Scoping Paper, question 4-1. 
7 36 consultees expressed a view on the scope of the planning code: 24 agreed, 5 disagreed and 7 held 

equivocal positions.  
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(3) planning permissions 

3.23 RTPI Cymru thought that five phases would be too many in terms of completing the 
project within a reasonable timescale.  Instead, it suggested three phases of work 
would be better, either by combining phases two and three, and phases four and five 
or by leaving phase two as is proposed and then combining phases three, four and 
five.  

3.24 We now consider in turn each of the three broad areas referred to in Paragraph 3.18 
above. 

 

CORE PLANNING PROVISIONS  

3.25 In the first category of topics to be included in the new Code – described as “core 
planning provisions” – the Scoping Paper identified a number of topics, including the 
following: 

(1) the purpose of the planning system; 

(2) how the planning system is administered; 

(3) the plan-making process; 

(4) the nature of development; 

(5) the process of seeking planning permission;  

(6) remedies; and 

(7) enforcement.8 

The purpose of the planning system, and how it is administered  

3.26 The current legislation does not make any explicit statement as to the purpose of the 
planning system; and the general duties that are laid upon all public authorities – 
including those determining planning applications – are widely scattered.  Provisions 
have been introduced in what now seems to be a somewhat random manner over 
the last 70 years, and we consider in Chapter 5 of this Consultation Paper the extent 
to which they should be brought together into a coherent statement as to what is the 
basis of the system, at the start of the new Code.   

3.27 The law governing the administration of the planning system is partly to be found in 
Part 1 of the TCPA 1990, although this has been significantly amended and is now 
very unclear in its application to Wales.  It is also the subject of various pieces of 
secondary legislation.  This too is considered in Chapter 5. 

                                                
8  Planning Law in Wales: Scoping Paper, paras 4.20 – 4.52. 
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Plan-making 

3.28 The plan-making process was originally in Part 2 of the TCPA 1990; that was 
repealed by the PCPA 2004.  The new arrangements, now governed by Part 6 of the 
2004 Act (not, it will be noted, the 1990 Act), were then substantially amended by 
P(W)A 2015.  These provisions are too new for their effectiveness to be realistically 
reviewed, but they do need to be brought together into the main Planning Bill.  This 
is considered in Chapter 6, along with the associated topic of planning blight. 

The nature of development 

3.29 The nature of development – that is, building, engineering, mining and other 
operations, and the making of a material change in the use of land – lies at the heart 
of the planning system.  Much development is relatively trivial, and is permitted by a 
development order; more substantial projects need to be the subject of a planning 
application.   

3.30 The law on this subject is currently not particularly clearly presented; and we explain 
in in Chapter 7 (the need for a planning application) our proposals to present it in a 
way that is more readily intelligible to users. 

The process of seeking planning permission (including remedies) 

3.31 The process of managing development (formerly referred to as “development 
control”) is the subject of Part 3 of the TCPA 1990.  But it has been significantly 
amended by numerous subsequent Acts, some applying just in England, some just 
in Wales, and some in both, and elaborated by complex secondary legislation.  It has 
been further complicated by the introduction, in the P(W)A 2015, of a new consent 
procedure for developments of national significance; and that may itself be revisited 
in light of the changes made by the Wales Act 2017.9 

3.32 We thus conclude that the statutory provisions relating to development management 
should form the heart of the new Planning Bill. 

3.33 We explain our proposals to present the law in a way that is readily intelligible to users 
– principally in Chapter 8 (applications to planning authorities); and Chapter 9 
(applications to the Welsh Ministers).  The TCPA 1990 also includes a number of 
other provisions, necessary to the smooth running of the planning system as a whole 
– in particular, those relating to appeals.  These are all dealt with in Chapter 11. 

3.34 That Chapter also deals with a number of other provisions that are supplementary to 
the main provisions for development management.  It thus touches on the provisions 
relating to: 

(1) the modification and revocation of planning permission, and the consequential 
right to compensation; 

(2) the discontinuance of existing uses (with associated compensation); 

                                                
9  See Chapter 9. 
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(3) the service of purchase notices; (where land is rendered useless as a result of 
a planning decision); and 

(4) the treatment of highways affected by the planning process. 

3.35 These provisions are rarely encountered in practice, but they do need to be stated in 
such a way that they do not hinder access to and comprehension of the more 
commonly used provisions governing the development management process. 

Unauthorised development  

3.36 The final topic identified in the Scoping Paper as a “core provision” was 
enforcement.10  

3.37 It would also be helpful to include the provisions relating to applying for and granting 
planning permission for development that has already been carried out.11  No-one 
challenged the view, expressed in the Scoping Paper, that the Code should include 
the provisions relating to unauthorised development. 

3.38 We set out our proposals in relation to unauthorised development and enforcement 
in Chapter 12.  

 

PROVISIONS ANCILLARY TO THE DEVELOPMENT MANAGEMENT SYSTEM 

Topics identified in the Scoping Paper  

3.39 The second category of topics to be included was described in the Scoping Paper as 
“ancillary planning provisions”.  Under this heading, we noted that there are a number 
of other, ancillary provisions that are necessary to the efficient operation of the core 
provisions.  Some of these, directly linked to the development management system, 
have been mentioned above.12   

3.40 There are in addition a range of other provisions in the TCPA 1990 and linked 
legislation, that relate to the planning system as a whole.  They include the following:  

(1) the provisions, currently in Parts 11 and 13 of the TCPA 1990, adjusting the 
process to incorporate the special requirements of statutory undertakers and 
Crown land ;  

(2) the application of the planning system to the special requirements of mining 
development;  

(3) the provisions, principally in Part 12 of the TCPA 1990, governing the making 
of challenges in the courts to the validity of various planning decisions; and 

                                                
10  Planning Law in Wales: Scoping Paper, paras 4.47 – 4.52. 
11  TCPA 1990, s 73A. 
12  Planning blight (see para 3.28); modification and revocation, discontinuance, purchase notices, and 

highways (para 3.34). 
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(4) the general provisions in the remainder of the TCPA – notably Part 14 (financial 
provisions) and Part 15 (miscellaneous and supplementary provisions, 
including interpretation).  

3.41 It is perhaps no surprise that few of those responding to the Scoping Paper referred 
to these ancillary provisions.  Persimmon Homes West Wales agreed that they should 
be included in the Code.  The inclusion within the Code of the special provisions 
relating to statutory undertakers was supported by RWE Generation, Innogy 
Renewables, and Dŵr Cymru (Welsh Water).  But the Residential Landlords 
Association suggested that there was enough substance in the core provisions, 
without also including the rather specialised topics listed above (other than, perhaps, 
validity).    

3.42 These provisions generally relate to matters that are rarely encountered in practice, 
but are essential to the operation of the whole planning system, and thus cannot 
simply be abolished.  Nor can they sensibly be located anywhere other than in the 
same piece of legislation as those core provisions.  However, the way in which they 
are presented within the Bill can have significant effect on its overall legibility, and so 
needs to be given careful thought.  A number are now otiose or redundant, and need 
not be restated in the new Code.   

3.43 These general provisions are considered in the final Chapters 17 and 18. 

The provision of infrastructure  

3.44 One topic not mentioned by the Scoping Paper was infrastructure funding, because 
at that time the Community Infrastructure Levy (CIL) was not devolved to the Welsh 
Assembly.13  However, it soon will be (once the changes made in the Wales Act 2017 
have been implemented), and we accordingly consider here whether the relevant 
legislation should be included in the Planning Code, as it is in practice one of the 
more significant of the provisions ancillary to the development management system. 

3.45 The bulk of the legislation relating to CIL is contained in secondary legislation, which 
can be updated and rewritten for Wales – along with supporting policy and guidance 
– as time allows.  But it would be unfortunate if this opportunity were to be lost to 
include the relevant primary legislation within the main Planning Bill, to ensure that 
the two funding mechanisms (site-specific planning obligations and CIL) are seen as 
parts of an integrated package.  In addition, planning obligations may deal with 
matters other than funding. 

3.46 We therefore propose that both funding mechanisms, considered together, should be 
amongst the topics included in the codification, as part of the consideration of 
mainstream development management.  We discuss this further in Chapter 10. 

 

                                                
13  See para 1.44. 
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OTHER CONSENT REGIMES 

3.47 Under the third heading referred to above14, “other consent regimes”, the Scoping 
Paper considered the controls relating to works affecting listed buildings, 
conservation areas, advertisements and trees.   

Works to listed buildings and in conservation areas  

3.48 Most works to listed buildings and demolition in conservation areas require planning 
permission; but in addition they need special consent, also obtained from the planning 
authority (or, on appeal, from the Welsh Ministers) – under the Listed Buildings Act 
1990.  The two applications are dealt with together, and decided in parallel.  The 
Scoping Paper explored the desirability of incorporating some or all of those special 
regimes into mainstream planning control.15   

3.49 In light of the many comments that we received in response, we consider this issue 
further in Chapter 13.  We therefore propose that – subject to a number of relatively 
minor technical amendments being made to the legislation to ensure that there is no 
loss of protection – it would be both possible and desirable to merge listed building 
consent and conservation area consent with planning permission.   

Works to scheduled monuments  

3.50 Works to scheduled monuments, on the other hand, are somewhat different.  Such 
works almost always require “scheduled monument consent”, under the Ancient 
Monuments and Archaeological Areas Act (“Ancient Monuments Act”) 1979. 

3.51 As we explain in Chapter 13, we do not recommend that scheduled monument 
consent is unified with planning permission.16  

Outdoor advertising  

3.52 Outdoor advertising generally requires separate consent, which is almost entirely the 
subject of separate Advertisements Regulations.  That system seems to works 
broadly satisfactorily, and we see no reason to propose any major change.17  In 
particular, we do not consider that it would be appropriate for consent for advertising, 
under the Regulations, to be subsumed into mainstream planning permission.   

3.53 However, it would be helpful if the primary legislation governing the control of 
advertising were to be included within the main Planning Code.  In particular, it is 
important to emphasise the policy basis of such control, and to ensure that the regime 
fits in with other planning controls (for example, in relation to statutory undertakers).  
It follows that primary legislation – which is in any event relatively limited in extent – 
should be contained within the Code.   

3.54 No respondents to the Scoping Paper disagreed with the inclusion of advertising 
consent within the Code; although POSW (South West Wales) considered that 

                                                
14  See para 3.18. 
15  Planning Law in Wales: Scoping Paper, paras 4.65 – 4.71. 
16  See paras 13.181 to 13.185. 
17  Although see para 14.75 to 14.84 on the provisions for the removal of unauthorised billboards. 
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advertising should be explicitly included within the definition of development, so that 
control of advertising would then come within mainstream planning control.  We 
consider this further in Chapter 14.18   

Works to trees and hedgerows 

3.55 Works to trees are the subject of Chapter 15.  They may need to be the subject of 
consent under a tree preservation order (obtained from the planning authority or the 
Welsh Ministers on appeal) or may need to be notified to the authority if within a 
conservation area, or may require a felling licence from National Resources Wales.  
The legislation relating to the controls of such works is scattered in various places.   

3.56 In the Scoping Paper, we suggested that controls relating to trees, in the form of 
TPOs, would be better codified elsewhere within the wider programme of work, but 
not within the core areas.19  The Town and Country Planning Association, Planning 
Aid Wales, Persimmon Homes West Wales and the Bar Council agreed that controls 
relating to trees should not be included in the first part of the Code.   

3.57 The Woodland Trust disagreed, and pointed to the strong links between the TPO 
system and the control of development – a point also made by Newport BC.  RTPI 
Cymru also had reservations about removing controls relating to trees from the scope 
of the first stage of the project, noting that the contribution of trees to the landscape 
and biodiversity and green infrastructure generally are an ”increasingly important 
aspect within the development management process and should not be overlooked”.  

3.58 We do not consider that it would be appropriate for consent for works to trees to be 
subsumed into mainstream planning permission.20  However, it would be helpful if the 
legislation was to be brought together into a coherent, simplified system of control, 
and if the legislation governing that system were to be included within the Planning 
Bill.   

3.59 As for the felling licence provisions currently in the Forestry Act 1967, their inclusion 
would indeed be desirable.  However, they fall largely within the ambit of the Natural 
Resources Management Team, a section of the Welsh Government distinct from the 
Planning Division.  The relevant provisions are also currently the subject of a 
consultation exercise relating to wildlife and countryside more generally, which is 
likely to result in new legislation.  We have therefore concluded that the inclusion of 
those provisions would not be appropriate, at least at this stage; but the Bill should 
be drafted in such a way as to enable equivalent provisions to be included in the 
future. 

3.60 The Country Land and Business Association (“CLA”) noted that, if the present 
codification exercise were to extend to include the regulation of works to trees, then 
it would be worth considering including the Hedgerow Regulations 1997.  We agree 
that that would be desirable.  However, we note that the relevant primary legislation 
is very limited in extent, and that the Regulations (almost untouched since they were 

                                                
18  See paras14.50 to 14.56. 
19 Planning Law in Wales: Scoping Paper, para 4.75.  
20  See paras 15.53 to 15.58. 
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first made) will in due course be ripe for revisiting, to see if they are still fit for purpose.  
We consider that that exercise would best be carried out as part of the review of 
countryside legislation generally, referred to later in this Chapter.21  

Other consent regimes: conclusion 

3.61 We have accordingly concluded that the Planning Code should include the primary 
legislation regulating the management of: 

(1) works to listed buildings and in conservation areas;  

(2) outdoor advertising; and  

(3) works to protected trees. 

3.62 But we do not consider that the legislation relating to the management of works to 
scheduled monuments should be included.  Instead, that should be restated, along 
with the other primary legislation relating to the historic environment generally, in a 
separate Historic Environment Code.  We discuss this in more detail later in this 
Chapter. 

 

IMPROVEMENT, REGENERATION AND RENEWAL 

Positive planning  

3.63 The statutory provisions considered so far relate to: 

(1) the overall structure of the Planning Code,  

(2) the preparation of planning policy,  

(3) the obtaining of consent (in one form or another) by those who wish to carry out 
development on their land, and 

(4) the financial and other consequences of development being carried out. 

3.64 In addition, there are in the TCPA 1990 and associated legislation a number of 
provisions that relate to the powers of public authorities to intervene positively to bring 
about change to the physical environment.   

3.65 In short, many of the powers thus created have been introduced over the last seventy 
years as a result of various policy-driven initiatives by governments of various political 
complexions to bring about regeneration and renewal – largely but not exclusively in 
urban areas.  It has thus been recognised that it is not enough to rely on schemes 
being promoted by private landowners; in some cases, the public sector, in one form 
or another, must intervene to bring about improvement. 

3.66 This is clearly an integral part of the planning system – indeed, the reason why it is 
known as “the planning system”, rather than the “development control system”, is 

                                                
21  See para 3.101 to 3.105. 
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because it was based on the notion of positive action by “planners”, rather than simply 
reacting to proposals by landowners and developers. 

3.67 The initiatives under this heading are broadly in three categories: 

(1) powers for public authorities to encourage or enable improvement works to be 
carried out by private landowners;  

(2) powers for authorities to carry out such works on land remaining in private 
ownership; and 

(3) powers for authorities to acquire private land, with a view to carrying out works 
themselves or passing it to others for them to do so. 

3.68 It will be noted that there are no duties, but only discretionary powers, to take action. 
This is partly because the possibility of such action is constrained by the limited ability 
of public authorities to acquire private land required to implement the desired 
initiatives.  In practice, of course, it is also severely dependent upon the availability 
of the finance necessary either to enable such acquisition or to fund the carrying out 
of works or other activity. 

3.69 There are also potential problems in relation to the compatibility of the exercise of 
such powers with the rights of property owners concerned, particularly in light of the 
Human Rights Act 1998. 

Statutory powers 

3.70 The statutory powers are to be found scattered throughout the TCPA 1990 itself, and 
in a number of other statutes – notably the National Parks and Access to the 
Countryside Act 1949, the Local Authorities (Land) Act 1963, the Welsh Development 
Agency Act 1975, the Local Government, Planning and Land Act 1980, the Derelict 
Land Act 1982, the Housing Grants, Construction and Regeneration Act 1996, the 
Anti-social behaviour Act 2003, and the Localism Act 2011.  They form no remotely 
logical statutory scheme.  It may be noted in particular that the 1975 Act has for some 
years not related to the Agency itself, as that body was wound up in 2006; but it now 
provides the authority for action by the Welsh Ministers. 

3.71 Under the first of the three headings above, local authorities have powers to make 
financial advances to promote development;22 to require owners to maintain their land 
and buildings23; to require them to remove or obliterate graffiti24; and to remove high 
hedges25.  If owners do not comply with such requirements, the authority may enter 
the land and carry out the necessary action itself.  The Welsh Ministers too, may give 
financial assistance; give advice, and take other action to promote development.26   

                                                
22  Local Authorities (Land) Act 1963, ss 3, 4. 
23  TCPA 1990, Part 8, Ch 2. 
24  TCPA 1990, ss 225F to 225K. 
25  Anti-social behaviour Act 2003, Part 8. 
26  TCPA 1990, ss 304, 304A; Welsh Development Agency Act 1975; Derelict Land Act 1982, s 2. 
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3.72 Under the second heading, planning authorities have a general power to carry out 
development on private land27; and a slightly oddly assorted collection of specific 
powers to reclaim or improve derelict land, to plant trees, and to provide garages and 
hard standings for vehicles.28  The Welsh Ministers may carry out reclamation and 
improvement works.29 

3.73 Under the third heading, planning authorities may acquire land for planning 
purposes30; and Welsh Ministers have similar powers.31 

Obsolete provisions  

3.74 Alongside the powers noted above, which at least can be used and are still used – 
albeit in some cases not frequently – there are a number of statutory provisions that 
have been used rarely or not at all since they were first introduced; or which were 
used initially but not in recent years. 

3.75 There have been a number of procedures introduced to enable public authorities to 
bring about new development on a large scale, usually by the creation of special 
bodies in place of the conventional planning authorities – perhaps in recognition of 
the fact that democratically controlled local authorities seem to be less effective than 
new executive agencies specifically created as agents of change.  And in most cases 
planning control could be exercised either by the special body thus created, or by the 
Secretary of State (now the Welsh Ministers).32   

Proposal in the Scoping Paper 

3.76 In the Scoping Paper we provisionally proposed that the law relating to regeneration 
and development should be codified as the fourth of the five stages of codification.33  
We also suggested the removal of some of the obsolete legislation. 

3.77 Persimmon Homes West Wales agreed that a subsequent phase of codification 
should include regeneration and development. And the Planning and Environment 
Bar Association (PEBA) agreed that there was a case for the inclusion of powers 
enabling authorities to bring forward or facilitate schemes of development or 
improvement in their area.34 

3.78 The Woodland Trust observed that ‘urban woods and trees’ did not seem to fit 
obviously into any phase of codification; but street trees are of particular concern as 
they make an important contribution to the urban streetscape.  The Trust also noted 
that the wider urban environment seems to have been excluded from consideration 

                                                
27  Local Authorities (Land) Act 1963, s 2. 
28  National Parks and Access to the Countryside Act 1949, s 89; Local Authorities (Land) Act 1962, s 5; 

Derelict Land Act 1982, s 3. 
29  Welsh Development Agency Act 1975, s 16; Derelict Land Act 1982, a 2. 
30  TCPA 1990, Pt 9. 
31  TCPA 1990, s 228; Welsh Development Agency Act 1975, ss 16, 21A. 
32  TCPA 1990, ss 7, 8; New Towns Act 1981 s 7. 
33  See para 3.1 above. 
34  See paras 3.119 to 3.120. 
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as it falls between the historic environment and the rural environment; an explicit 
reference should be made to greening of the built environment under the heading of 
Regeneration and Development. 

Conclusion 

3.79 We suspect that there is very limited awareness of the powers already available to 
public authorities to achieve improvement, regeneration and renewal.  We conclude 
that, alongside the codification and simplification of the widely dispersed law relating 
to the formulation of the development plan and the management of development, it 
would be desirable for the new Planning Bill to include a clear restatement of the law 
relating to the powers of public authorities to bring about improvement on private 
land.   

3.80 However, once again we are well aware of the limitations of resources; and we 
therefore consider that the emphasis at this stage should be on the inclusion of the 
powers and duties currently in the TCPA 1990, with provisions from other Acts 
included only insofar as they are necessary to make sense of those powers and 
duties.  This will enable the TCPA 1990 to be almost completely discarded insofar as 
it relates to Wales.  It would also be worth seeking to abolish as far as reasonably 
possible the redundant provisions noted above as far as they apply in Wales.   

3.81 However, we consider that it would not be appropriate to include in the Bill, at least 
at this stage, the powers of compulsory acquisition currently in the TCPA 1990. 

3.82 Our proposals in this regard are in Chapter 16. 

 

PLANNING BILL: CONCLUSION 

3.83 As a result of the considerations set out above, we accordingly conclude that the new 
Planning (Wales) Bill should include as far as possible all of the primary legislation 
relating to: 

(1) the planning and management of development (including works affecting listed 
buildings and conservation areas);  

(2) the provision of infrastructure and other improvements; and 

(3) outdoor advertising, and works to protected trees;  

(4) public-sector led improvement and regeneration (insofar as currently included 
within the TCPA 1990); and 

(5) supplementary and miscellaneous provisions. 

3.84 We set out in Table 3-1 a preliminary indication of a possible shape for a new 
Planning (Wales) Bill, to form the centrepiece of the new Code.  The chapters of Part 
Two of this Consultation Paper broadly follow this outline.   
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Table 3-1:   
Indicative contents of a possible Planning (Wales) Bill 

Introductory provisions  
Elements forming part of the Planning 
Code 
Principles underlying the Planning 
Code 
Administration of the planning system 

Formulation of planning policy  
National development framework 
Strategic planning 
Local development planning 
Planning blight 

Applying for planning permission 
The need for planning permission 
Operational development 
Changes of use 
Ways in which planning permission 
may be granted 
Permission granted by development 
order 
Other forms of planning permission 
Applications for certificate of lawful 
development 

Planning applications to the 
planning authority  
Application procedure 
Determining planning applications 
Conditions 
Approval of details 
Variation of planning permission 
Deemed planning permission 
Environmental impact assessment 
Call-in of applications by the Welsh 
Ministers 

Applications to the Welsh Ministers  
Applications in the area of 
underperforming authorities  
Developments of national significance 
 

Provision of infrastructure and other 
improvements 
Community infrastructure levy (CIL) 
Planning obligations 

Appeals 
Appeals to the Welsh Ministers 

Unauthorised development 
Enforcement warning notices 
Temporary stop notices 
Breach of condition notices 
Enforcement notices 
Stop notices 

Outdoor advertising 
Definition of advertisements  
Consent for advertising 
Unauthorised advertising  

Works to trees and hedgerows 
Tree preservation orders  
Works to protected trees 
Unauthorised works to trees 
Trees in conservation areas 

Improvement, regeneration and 
renewal 
Improvement of unsightly land and 
buildings 
Graffiti and fly-posting 

Miscellaneous and supplementary 
provisions 
Statutory undertakers  
Other special cases 
Minerals 
Interpretation 
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3.85 This should be set alongside Table 1-1, which summarises the present, 
unsatisfactory state of the law.   

3.86 We emphasise that this is only an indicative idea of what might be possible, and is 
not intended to restrict in any way the eventual form and content of the new Planning 
Bill; clearly the detailed drafting process is likely to throw up suggestions for an 
alternative structure.  But it does indicate our view as to the overall scope of the 
exercise.  

 

THE HISTORIC ENVIRONMENT 

The law relating to the historic environment generally 

3.87 We have already recommended that the provisions governing the control of works to 
listed buildings and in conservation areas be included within the Planning Code.35  As 
noted in the Scoping Paper, this results in a number of provisions being “left behind”.36   

3.88 Some of these provisions are in the Listed Buildings Act 1990, as amended by the 
Planning and Compensation Act 1991 and the Historic Environment (Wales) Act 
2016.  They deal with the listing of buildings of special interest, the designation of 
conservation areas, heritage partnership agreements, the prevention of deterioration 
and damage, and grants and loans.  The legislation relating to these matters, from its 
first appearance in the 1940s right up until 1990, was always embedded within the 
main planning Act – both in England and Wales and in Scotland.   

3.89 The general legislation relating to listed buildings and conservation areas has always 
been in the main Planning Order in Northern Ireland, and still is in the main planning 
Act.  It has also always been in the main Planning Act in the Republic of Ireland.  

3.90 There are similar provisions relating to the protection of ancient monuments – again, 
including those relating to heritage partnership agreements, the prevention of 
deterioration and damage, and grants and loans – as well as scheduled monument 
consent.  These are generally in the Ancient Monuments and Archaeological Areas 
Act 1979, as amended by the 2016 Act.   

3.91 There are also related provisions in other legislation, notably the Historic Buildings 
and Ancient Monuments Act 1953 and the Civic Amenities Act 1967 

3.92 When the Historic Environment (Wales) Bill was going through the Assembly, a 
number of those giving evidence expressed the view that that Bill was a missed 
opportunity to bring about a general consolidation of the legislation relating to the 
historic environment – monuments, buildings and areas.   

3.93 In response to our Scoping Paper, Planning Aid Wales agreed that legislation on the 
historic environment would fit into the wider scheme of consolidation of mainstream 
planning legislation, but suggested that it should be pursued as a subsequent phase.  

                                                
35  See paras 3.48, 3.49, and Chapter 13. 
36  Planning Law in Wales: Scoping Paper, para 4.66. 

65



 

49 
 

Persimmon Homes West Wales agreed that the historic environment should be the 
subject of a later phase of codification. The CLA agreed in principle that it would be 
beneficial to consolidate historic environment law. 

3.94 RTPI Cymru, on the other hand, commented that there may be considerable debate 
about ‘unpicking listed building and conservation area provisions’ between this first 
phase and the proposed second phase dealing with the historic environment.  

3.95 It is noticeable that, of all the duties laid upon planning authorities by various pieces 
of legislation, noted earlier and in more detail in Chapter 5 of this Consultation Paper, 
the only ones that are actually referred to in the TCPA 1990 itself are those (currently 
to be found in various sections of the Listed Buildings Act 1990) relating to listed 
buildings and conservation areas.  And in practice the substantial quantity of litigation 
relating to the historic environment in recent years has arisen almost entirely in 
connection with its interaction with mainstream planning control.37 Such 
considerations suggest that at the very least those duties should continue to be 
referred to in the new Planning Code, alongside the various other duties applying to 
the exercise of planning powers and duties.38   

3.96 More fundamentally, however, we have already noted that the degree of overlap 
between the provisions relating to planning permission, listed building consent and 
conservation area consent mean that they should be brought together.39  That would 
result in around three-quarters of the Listed Buildings Act 1990 being superseded 
insofar as it applies in Wales.   

3.97 The remainder of the Listed Buildings Act 1990 – that is, the provisions in it other than 
those governing the control of works to listed buildings and demolition in conservation 
areas – along with the remaining provisions in the Historic Buildings and Ancient 
Monuments Act 1953 and the Civic Amenities Act 1967 – could form the subject of a 
separate consolidation exercise.   

3.98 In December 2016 the Counsel General for Wales announced that the Welsh 
Government would undertake a pilot programme of consolidation, codification and 
better publication of law. In May 2017, in evidence to the Constitutional and 
Legislative Affairs Committee of the Welsh Assembly, he indicated that the historic 
environment legislation had been selected for codification on account, amongst other 
reasons, of its relationship with planning law.40 

3.99 The changes introduced in the Historic Environment (Wales) Act 2016 – amending 
both the Ancient Monuments Act 1979 and the Listed Buildings Act 1990 – were 
deliberately designed to bring together the various types of historic assets, and it 

                                                
37  East Northamptonshire DC v Secretary of State [2014] EWCA Civ 137, and related litigation; see para 

13.50. 
38  See paras 5.41 to 5.56. 
39  See Chapter 13, Consultation question 13-1. 
40  See the paper presented by the Counsel General to the Welsh Assembly Constitutional and Legislative 

Affairs Committee to the Welsh Assembly Constitutional and Legislative Affairs Committee, and the minutes 
of 8 May 2017, paras. 233, 272, 273. 
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would be unfortunate if that were to be undone by the two legislative codes being 
separated.  If therefore the legislation regarding listed buildings and conservation 
areas is to be consolidated, we would recommend that the corresponding provisions 
relating to ancient monuments be included as well. 

3.100 It seems likely that the result of this exercise could therefore be a new Historic 
Environment Code, emerging at (or around) the same time as the Planning Code that 
is the subject of this Consultation Paper – although the precise timetable for any new 
legislation is obviously subject to resource constraints.  Again, we set out (in Table -
3-2) a preliminary indication of how we see the possible shape of a possible Historic 
Environment (Wales) Bill, to form the centrepiece of such a Code; but we emphasise 
that we have not been involved in its preparation.   

 

Table 3-2:   
Indicative contents of a possible Historic Environment (Wales) Bill 

Introductory provisions  
Elements forming part of the Code 
Administration  

World heritage sites 
Definition 
General duty  

Ancient monuments 
Definitions 
Schedule of monuments of national 
importance 
Interim protection 
General duty  
Works affecting scheduled 
monuments 

Listed buildings 
List of buildings of special interest 
Interim protection 
Extent of listing 
General duty  
Listed buildings in poor repair 
Acquisition of listed buildings  

Conservation areas 
Designation of conservation areas 
General duty 
Urgent works 

Other heritage assets 
Historic parks and gardens 
Other registers 

Supplementary provisions   
Heritage partnership agreements 
Financial assistance 
Historic environment records 
Historic place names 
Advisory panel 

Miscellaneous and supplementary 
provisions 
Special cases 
Interpretation 
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THE COUNTRYSIDE AND RIGHTS OF WAY 

3.101 The primary legislation relating to the protection of the countryside, public access to 
private land, and pedestrian rights of way is contained in largely the same group of 
Acts: notably, the National Parks and Access to the Countryside Act 1949, the 
Countryside Act 1968, the Wildlife and Countryside Act 1981, the Countryside and 
Rights of Way 2000, and the Natural Environment and Rural Communities Act 2006.  
Related provisions are to found in the Highways Act 1980 and (in relation to England 
only) the Deregulation Act 2015. 

3.102 These various statutory provisions might well be appropriate for codification insofar 
as they apply in Wales.  And that code could be freestanding, as a Countryside and 
Rights of Way (Wales) Code, or it could form a further part of the Planning Code – 
although the former approach would seem to be preferable, given the relatively 
modest overlap between the two.  However, in either case, they would need to be the 
subject of considerable further thought.  And if the Welsh Government is 
contemplating further legislation relating to environmental matters, it would be 
sensible for such codification to follow the conclusion of that exercise. 

3.103 Much of this law also links in with the legislation relating to protecting wildlife, which 
was the subject of a recent Law Commission review.41 That law is in turn strongly 
influenced by EU Directives relating to the protection of species and habitats, which 
are likely to be the subject of further review in light of Britain’s impending departure 
from the European Union. 

3.104 For all those reasons, we recommend that this area of law is not included within the 
proposed Planning Code at this stage, but that it be kept under review and considered 
for codification in due course – either as further part of the Planning Code or as a 
separate Countryside and Rights of Way Code.  

3.105 We do recommend in a later Chapter that the general duties in the Code to have due 
regard to various matters could usefully be incorporated into each of the statutes 
mentioned under this heading. 

  

HAZARDOUS SUBSTANCES 

3.106 The storage of certain substances (such as industrial chemicals and certain powders) 
on land may be inherently hazardous.  To introduce such substances onto land for 
the first time may amount to a material change in the use of the land, which will 
therefore be subject to the need for planning permission.  Such permission, if granted, 
can be subject to appropriate conditions, designed to ensure that the substances are 
stored safely.  In the Scoping Paper, we provisionally proposed that the law relating 
to hazardous substances could form the fifth and final phase of the present 
codification exercise.   

3.107 Planning Aid Wales, the Town and Country Planning Association, and Persimmon 
Homes West Wales thought hazardous substances should not be included in the first 

                                                
41  Wildlife Law: Report, November 2015, Law Commission Report No 362. 
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part of the code. The Health and Safety Executive (HSE) noted that for hazardous 
substances consent to be outside the scope of the code would not present any 
problems for them.  It observed:  

In relation to hazardous substances consent, we note the guidance 
regarding consultation with HSE on proposed development in the vicinity 
of hazardous installations contained in Circular 20/01 - Planning Controls 
for Hazardous Substances. HSE suggests that consideration is given to 
including some guidance for LPAs on the need to ensure that their land-
use, or other relevant policies, takes account of controls set out in Article 
13 of the Seveso III Directive aimed at preventing major accidents and 
limiting the consequences of such accidents for human health and the 
environment. 

3.108 The Wales Planning Consultants Forum, however, thought that even though 
hazardous substances consent is not an everyday challenge for most planning 
authorities or consultants, it nevertheless forms an important part of the current 
planning legislation.  

3.109 The legislation on hazardous substances appears to be operating satisfactorily. It is 
a relatively self-contained topic and is covered by a single piece of legislation.42  
There does not appear to be a pressing need to incorporate it into the Planning Code 
at this stage. 

 

OTHER TOPICS WE HAVE CONSIDERED BUT EXCLUDED 

3.110 Finally, we briefly mention some other topics that we have decided should not form 
part of the Planning Bill, at least at this stage.  This is either:  

(1) because they are not within the legislative competence of the Assembly, as it 
will be following the coming into force of the Wales Act 2017; or  

(2) because, while related to planning, they are self-contained topics that are best 
dealt with in separate legislation.   

3.111 As to the topics in the second category, primary legislation covering some of them 
might usefully be included within the Planning Code at some future stage; in others, 
the legislation is probably best located elsewhere.  Decisions on that will be 
influenced by how the pattern of Codes in Wales develops in the future. 

3.112 In short, we have concluded that the Code should not include the law and guidance 
relating to the following topics: 

(1) major infrastructure projects; 

(2) compulsory purchase and compensation; 

                                                
42 The Planning (Hazardous Substances) Act 1990. 
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(3) control under the Building Regulations; and 

(4) other self-contained codes (transport infrastructure, mobile homes, high 
hedges, and protected wrecks) 

We consider each of these topics briefly below. 

Major infrastructure projects 

3.113 Relevant nationally significant infrastructure projects requiring “development 
consent” are reserved to the UK Government,43 reflecting perhaps the desire of the 
UK Government to ensure that projects of national importance are planned and 
approved on a UK-wide basis. Planning permission in relation to “developments of 
national significance” is within the National Assembly’s competence, however, and 
will be considered further in Chapter 9. 

Compulsory purchase and compensation  

3.114 The ability for public authorities to acquire land to use in the public interest, and the 
assessment of a fair and reasonable amount of compensation payable for such 
acquisition, is of vital social and economic importance.  It is also clearly related to the 
process of planning and regeneration.   

3.115 Under the Government of Wales Act 2006 – both as introduced and as amended 
following the referendum in 2011 – the power to legislate as to compulsory purchase 
procedure and compensation was not devolved.44  That was possibly because it was 
considered desirable that there should be a uniform code operating throughout 
England and Wales, especially in relation to the entitlement to compensation.  For 
that reason, the Scoping Paper in respect of the present project made little reference 
to it.   

3.116 However, in the final stages of the passage of the Wales Bill through Parliament, the 
Government implicitly accepted that the power to legislate on compulsory purchase 
procedure should be devolved, by amending the Bill so as to reserve to the UK 
Parliament legislative powers relating to compensation only in respect of:  

(1) the interference with rights in land by exercise of a statutory power; and 

(2) depreciation in the value of land as a result of works or land provided or used 
in the exercise of a statutory power. 

3.117 That formulation remains in the Wales Act as it was finally enacted. 45  In other words, 
the UK Parliament has reserved to itself the right to legislate in relation to 
compensation for compulsory purchase, severance and disturbance, but not in 
relation to compulsory purchase more generally. It would therefore be possible for 
the Welsh Assembly to legislate for the procedural aspects of compulsory purchase, 

                                                
43 See the Government of Wales Act 2006, Sch 7A, para 184(a). 
44  Although some statutes relating to devolved matters may contain provisions enabling the acquisition of land 

either using compulsory powers or by agreement.  
45  Government of Wales Act 2006, Sched 7A, para 185, as inserted by Wales Act 2017, Sched 1. 
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subject to potential problems in relation to the modification of general property law, 
which is outside the powers of the Assembly. 46 

3.118 The general law as to compulsory purchase is clearly linked to planning law, by virtue 
of its subject matter.  But it remains a substantial topic in its own right, considered by 
the Law Commission in two reports some ten years ago.47  We therefore do not 
consider that it would be within the scope of the present exercise. 

3.119 However, in addition to that general law, a number of statutes relating to devolved 
matters contain provisions enabling the acquisition of land, either using compulsory 
powers or by agreement.48  The TCPA 1990 is no exception, and section 226 
empowers a local authority to acquire compulsorily any land in its area  

(1) if the acquisition will facilitate the carrying out of development, re-development 
or improvement on or in relation to the land, or  

(2) if the land is required for a purpose which it is necessary to achieve in the 
interests of the proper planning of the area.   

The remainder of Part 9 of the TCPA 1990 then elaborates that principle in more 
detail. 

3.120 It would be possible to restate the provisions of Part 9 (and related provisions in Parts 
10 and 11) in the new Bill.  However, after discussion with the Welsh Government, 
we consider that this would add significantly to the complexity of the exercise, and 
thus delay the production of the Bill.  We have accordingly concluded that it should 
not be included in the Bill; although it may be that it could be included at a later stage, 
possibly along with other provisions currently in the Welsh Development Agency Act 
1975 and related legislation mentioned earlier in this Chapter.49 

Approval under the Building Regulations  

3.121 Those wishing to carry out a building project generally require both planning 
permission and approval under the Building Regulations.  It might therefore seem at 
first sight that a codification and simplification exercise of the kind envisaged here 
should also include the Building Regulations – and the relevant primary legislation, 
under the Building Act 1984.   

3.122 However, the two legislative codes are conceptually quite distinct.  Control under the 
planning Acts is to enable the relevant local authority to ascertain the desirability of a 
particular type of building or land use in principle. Control under the Building 
Regulations, by contrast, is to enable the authority to regulate the physical details of 
the building works involved – including structural safety, safety in relation to fire, 
ground conditions, sound insulation, ventilation, services, drainage and so forth.   

                                                
46  Government of Wales Act 2006, Sched 7B, para 7, as inserted by Wales Act 2017, Sched 2. 
47  Towards a Compulsory Purchase Code: (1) Compensation, 2003, Law Com 286; and Towards a 

Compulsory Purchase Code: (2) Procedure, 2004, Law Com 291. 
48  For example, Public Health Act 1875, s 164; Forestry Act 1967, s 39; Highways Act 1980, s 239(3). 
49  See para 3.70. 
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3.123 The two processes are usually relevant at different stages in the evolution of a project, 
and are controlled by different local authority officers. 

3.124 Additionally, it may be noted that, under the Wales Bill as originally introduced into 
Parliament, one of the matters reserved to the UK Parliament was “the regulation of 
the design and construction of buildings and related matters the demolition of 
buildings, and services, fittings and equipment provided in or in connection with 
buildings”. 50 As a result of amendments made to the Bill, that reservation was limited 
only to such regulation as it applied to land held or used by the Crown, a Government 
department, or certain statutory undertakers.  Legislation that might one day be 
passed by the Assembly could not regulate buildings on such land. 

3.125 In the Scoping Paper, we did not envisage including in the Planning Code the 
legislation governing control under the Building Regulations; and we remain of the 
view that it should be excluded. 

Other self-contained codes 

Transport infrastructure 

3.126 The authorisation of certain transport projects (notably railways, tramways, guided 
transport systems, and works interfering with navigation rights) is more complex than 
simply the grant of planning permission, as frequently the implementation of such a 
scheme will involve not just the carrying out of engineering or other works, but also a 
variety of ancillary matters such as the acquisition of land, the extinguishment of 
rights, the charging of tolls or fares, and the making of bye-laws.  

Mobile homes 

3.127 Some mobile homes, commonly referred to as “park homes”, are used by their 
owners all year round as their primary residence.  The stationing of mobile homes 
has been a constant source of problems over many years, and has accordingly been 
the subject of much litigation – although that seems to have diminished in recent 
years.  The law relating to the licensing of caravan sites and regulating mobile home 
occupation is generally separate from mainstream planning law, although it is linked 
by virtue of the provision in the General Permitted Development Order whereby 
planning permission is granted for the stationing of caravans in circumstances where 
a site licence is not required. 51 

3.128 Other caravans are stationed on domestic or other property, typically in suburban 
front gardens.  These too can cause planning problems, but they are dealt with by 
normal planning controls. 

High hedges 

3.129 Disputes about high hedges on the boundary between neighbouring residential 
properties used to be a major source of anxiety and irritation.  After much public 
pressure and a series of private members’ Bills, they were dealt with in Part 8 of the 
Anti-social Behaviour Act 2003, which applies in both England and Wales.  That 

                                                
50  Government of Wales Act 2006, Sched 7B, para 7, as inserted by Wales Act 2017, Sched 2. 
51  Planning (General Permitted Development) Order 1995, Sched 2, Pt 5, Class A; Caravan Sites and Control 

of Development Act 1960, Sched 1, paras 2-10. 
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provides that the owner (A) of a garden that is overshadowed by a high hedge may 
ask the local authority to issue a notice on the owner of the hedge (B).  If such a 
notice is issued, B may appeal to the Planning Inspectorate; if it is not, A may 
appeal.52 

Protected wrecks 

3.130 We discuss archaeology generally elsewhere in the Consultation Paper. 53  One 
particular category that currently enjoys protection under a wholly separate statutory 
regime is off-shore wrecks, protected under the Protection of Wrecks Act 1973.  
There are currently six wrecks off the coast of Wales, designated under the Act and 
protected by Cadw. 54  The system of protection under the 1973 Act is entirely 
separate from other forms of protection for the historic environment.  And the 
protected wrecks are not likely to be affected by development proposals.  

Conclusion 

3.131 The various statutory schemes considered above seem to be operating reasonably 
satisfactorily.  Given the limitations on resources, there seems to be no particular 
need to incorporate the relevant legislation into the Planning Bill at this stage –
although they could be brought within the Code at a later stage, perhaps when a 
particular body of legislation is being brought together for other reasons. 

 

CONSEQUENTIAL AMENDMENTS AND REPEALS 

3.132 Alongside the two new Bills envisaged above – relating to planning and the historic 
environment – there would need to be a further piece of legislation, introducing the 
necessary changes to other legislation remaining in force.  

3.133 First, there will be a number of pieces of legislation – either in whole or part – that 
apply only in Wales, and can simply be repealed.  The Planning (Wales) Act 2015 
can be repealed in its entirety, along with portions of a further eight, listed in Table 
B-2 in Appendix B.  

3.134 In addition, it will be necessary to ensure that the existing legislation that is to be 
replaced by the new Bills, in relation to Wales, is amended so as to ensure that it 
continues to operate coherently in England.  We envisage that there will be around 
20 pieces of legislation that will continue to apply in England, but which will (at least 
in part) no longer apply in Wales, listed in Table B-4 in Appendix B.55 

                                                
52  High Hedges (Appeals) (Wales) Regulations 2004 (SI 3240); High Hedges (Fees) (Wales) Regulations 2004 

(SI 3241). 
53  See paras 3.199, 13.181 to 13.185. 
54  The Royal Yacht Mary, off the Skerries, Ynys Mon (wrecked 1675, protected 1974); the Pwll Fanog Wreck, 

in the Menai Strait (wrecked in medieval times, protected 1979); the Tal-y-Bont Wreck, in Cardigan Bay 
(wrecked 1677, protected 1989); the Small Reefs Wreck (wrecked c.1100, protected 1995); Resurgam, at 
Rhyl (wrecked 1880, protected 1996); and The Diamond, in Cardigan Bay (wrecked in the nineteenth 
century, protected 2002). 

55  If a similar exercise were to be subsequently undertaken in England, it would be possible to repeal the 
pieces of legislation in Table B-4 in their entirety. 
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3.135 And there will be a substantial number of amendments will need to be made to other 
legislation applying (ranging from the Acquisition of Land Act 1981 to the Zoo 
Licensing Act of the same year).  These will come to light as the detailed drafting of 
the Code progresses.  They are not considered further at this stage. 

3.136 We envisage that this third piece of legislation would not form part of a  Code, and 
would not need to be considered in practice by users of the Codes in Wales, or by 
users of the relevant legislation as it continues to apply in England. 
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