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Chapter 2: Towards a new planning code 

INTRODUCTION  

2.1 Our terms of reference were initially to review the law relating to Town and Country 
Planning in Wales, and make recommendations to simplify and modernise the law.1  
We carried out a critical examination of the way in which the development 
management process operates, and spoke with a range of key stakeholders.   

2.2 We did not find that there was a need for further fundamental policy-driven reform.  
That exercise had largely been done by the Welsh Government, resulting in the 
passing of a number of pieces of significant legislation, including the Well-being of 
Future Generations (Wales) Act 2015, the Planning (Wales) Act 2015 and the Historic 
Environment (Wales) Act 2016. 

2.3 However, widespread concern was expressed as to the complexity and inaccessibility 
of the law in this area. 

2.4 In agreement with the Welsh Government, therefore, the project was accordingly 
reformulated, to encompass the consolidation and simplification of planning 
legislation for Wales, including:  

(1) the restatement of existing law in single code, so as to be easily accessible;  

(2) the making of adjustments to make a satisfactory consolidated text; 

(3) the simplification of the law by way of streamlining and rationalising 
unnecessary process and procedure; and 

(4) the writing into statute of propositions derived from case law. 

 

THE 2016 SCOPING PAPER  

2.5 In light of our discussions, we published in July 2016 a Scoping Paper, setting out 
our provisional views as to the nature and scope of a possible codification and 
simplification exercise, and giving stakeholders an opportunity to comment on them.  
This was to enable us to establish that the project would be manageable, and likely 
to result in a product that has substantial public benefit.  

2.6 The Scoping Paper was made available online, and a wide range of key stakeholders 
– including planning authorities and other public bodies, professional organisations, 
heritage and other third sector groups, and individual practitioners – were sent a copy 
or notified of its existence. 

2.7 Since the publication of the Scoping Paper, we have continued to consult with officers 
of the Welsh Government, as well as with a selection of stakeholders, including 
Planning Officers Society Wales (POSW), the Planning Inspectorate, Cadw, the 

                                                
1  Twelfth Programme of Reform (2014), Law Com 354. 
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Planning and Environment Bar Association (PEBA), the Law Society, and Natural 
Resources Wales – both generally and in response to specific points.  And we have 
given presentations at various conferences and seminars. 

Responses to the Scoping Paper 

2.8 Over 60 organisations and individuals responded to that Scoping Paper, or met us to 
discuss its contents.  They are listed at Appendix A to this Consultation Paper, and 
include the following: 

(1) the Planning Inspectorate; 

(2) the three branches of the Planning Officers Society Wales (“POSW”), and eight 
individual planning authorities; 

(3) seven community councils; 

(4) a range of public bodies; 

(5) all of the relevant professional organisations; 

(6) representatives of landowners, including the Country Landowners and 
Business Association (“CLA”); 

(7) heritage bodies, and third sector groups; 

(8) a selection of prominent individual practitioners. 

2.9 A full analysis of the responses is available separately and key points are noted at 
appropriate points throughout this Paper.2   In this Chapter we highlight the key points 
made by respondents in relation to the project as a whole. 

 

PROBLEMS CAUSED BY THE PRESENT SYSTEM 

2.10 In the Scoping Paper, we asked stakeholders to provide us with any available figures, 
estimates or experience of costs caused by over-complicated or otherwise defective 
planning legislation.3  

2.11 Sixteen consultees responded to this question. They commented on the following 
principal monetised and non-monetised costs arising from defective planning 
legislation: delays to the work and decisions of local planning authorities; the costs 
associated with needing to seek legal advice; the errors which local planning 
authorities are making; and the inconsistencies of practice as between local planning 
authorities.  

                                                
2  Planning in Wales: Scoping Paper Consultation Analysis, available online at 

https://www.lawcom.gov.uk/project/planning-law-in-wales . 
3  Planning Law in Wales: Scoping Paper, Question 1-1. 
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Delays to local planning authorities’ work 

2.12 Ten consultees, including six local planning authorities, told us that the over-
complicated legislative framework causes delays in that local planning authorities 
have to spend time in trying to identify the correct legislative framework.  

2.13 One council explained how trawling though the legislative framework ‘results in a 
significant waste of time for officers’. And another commented on this delay, noting 
that ‘cross-referencing between documents which have not been consolidated is 
slow, and gives rise to uncertainty that might require consultation with legal 
colleagues’. Similar comments were made by other authorities, and by POSW (South 
West Wales). 

The need to seek legal advice 

2.14 Five consultees commented on the need to pay for legal advice.  Various planning 
authorities helpfully gave details of the amount of money they had spent on legal 
advice because of legislative planning issues; one told us that legal advice is not 
explicitly costed, as it is provided in-house, but it is ‘likely to be significant over the 
financial year’.  And examples were provided of where complicated legislation had 
necessitated paying for legal advice. RWE Generation also noted that overly-
complicated or defective planning processes can lead to additional professional costs 
of legal and technical experts.  Natural Resources Wales commented on the financial 
implications in the following terms:  

From our experience the absence of definitions to clarify certain terms 
within the current suite of legislation can lead to different interpretations 
of those terms by different actors within the planning system.  This may 
lead to legal advice being sought to clarify terms.  This process, time 
spent and costs associated with it, can potentially be avoided if 
ambiguous terms are defined in appropriate legislation. 

Local planning authority errors 

2.15 Four consultees commented on the errors which are currently being made by local 
planning authorities as a result of the complicated legal framework.  One council said 
that the differences between the English and Welsh versions of the same legislation 
can lead to mistakes being made which can lead to judicial review, which is both time-
intensive and costly.  It provided an example of a decision that had been wrongly 
made on the basis of the law and guidance applying only in England, leading to a 
successful court challenge that resulted in the decision having to be made again.4   

2.16 Newtown and Llanllwchaiarn Town Council thought that any clarification of the law is 
likely to reduce the number of appealed decisions, with resulting staff cost reductions.  
Similar comments were made by the CLA and POSW (South West Wales).  

Inconsistencies between different local planning authorities  

2.17 Three consultees told us that inconsistencies can arise amongst local planning 
authorities because of, at least in part, the over-complicated planning framework. The 

                                                
4  The Council had relied on TCPA 1990, s 70A (power to decline a subsequent planning application for similar 

development), but had used the version of s 70A inserted by PCPA 2004, s 43, which had only been 
brought into force in England.  Following counsel’s opinion, the matter was settled out of court. 
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CLA informed us that research that it has conducted suggests that the charging 
regimes differed amongst local planning authorities. 

2.18 RTPI Cymru commented on inaccuracies in the Encyclopaedia of Planning Law and 
Practice, suggesting that local planning authorities have difficulties in keeping up-to-
date with the changing position as to planning law and guidance in Wales.5   

 

BENEFITS OF CONSOLIDATION AND SIMPLIFICATION  

2.19 In the Scoping Paper, we asked stakeholders to provide us with examples of benefits 
that could be gained from consolidation and simplification of planning legislation.6  

2.20 Twenty eight consultees responded to this question. Consultees commented on the 
following principal benefits that could be gained from consolidation and simplification: 
clarity, a better use of resources and a better understanding and accessibility of the 
planning system in Wales. 

Clarity  

2.21 Nine consultees told us that the consolidation and simplification of planning legislation 
would lead to greater clarity.  Neath Port Talbot BC and POSW (South West Wales) 
thought that a codified and simplified system would make it far more straightforward 
to train future planning officers.  POSW (South East Wales) believed that the process 
would lead to better decision making because the legislation would be clearer. This 
would also result in ‘less room for dispute about the meaning of legislation’.  
According to Rhondda Cynon Taf CBC:  

The codification of the law would establish and set out the law solely as 
it applies to Wales which would be a great benefit.  It would provide clarity 
for those who may not deal in legal issues on a day to day basis but 
require clarity on the law as it applies to them.  It would be of benefit to 
developers who propose to operate in Wales, especially those that 
operate on both sides of the border, as we frequently deal with developers 
who assume the law in Wales is the same as in England which expends 
officer time in separating and explaining the separate jurisdictional issues. 

2.22 National Trust Wales thought that ‘the continuation of this process will undoubtedly 
provide clarity’, which in turn would make planning law more accessible and hopefully 
increase engagement.  

Better use of resources 

2.23 Thirteen consultees thought that consolidation and simplification of the planning 
system would lead to a better use of resources including saving time and money. 
Merthyr Tydfil CBC thought that time and money would be saved in not needing to 
seek legal advice.  Monmouthshire CC also thought that consolidation and 
simplification of planning legislation would make more efficient use of resources.  

                                                
5  And see the comment from Natural Resources Wales at para 2.14. 
6  Planning Law in Wales: Scoping Paper, Question 1-2. 
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2.24 Newport BC thought that consolidation and simplification would reduce the time spent 
in checking codes and would reduce the risk of missing important details, such as in 
relation to enactment or extent of geographical application. 

2.25 Torfaen BC noted that simplification of the legislation would mean that resources 
would be able to be used more productively, in that less time might be spent 
researching an ever-changing legal position, in England-orientated publications.  For 
example, the Planning Law Encyclopaedia (which deals in some sections with Welsh 
planning law) costs about £1,700 for an initial subscription and £1,300 for annual 
updates; but much of the contents do not apply in Wales. 

Greater understanding and accessibility of the planning system in Wales 

2.26 Eleven consultees thought that consolidation and simplification of the planning 
system would lead to better public understanding and accessibility of the planning 
system in Wales.  Rhondda Cynon Taf BC said that the simplification of planning 
legislation would make it more-user friendly for both the legal and non-legal 
professional. Torfaen CBC said that the major benefit of a consolidation and 
simplification of planning would be a system which benefits everyone; professionals 
and the public alike.  They told us the following:  

From the public perspective the law in relation to planning should be more 
understandable and easier to access, this will mean that the public will be 
able to engage better with the system from a “householder” perspective. 

2.27 Newtown and Llanllwchaiarn Town Council suggested that a lack of public 
understanding of the planning process during a public inquiry into the Mid-Wales wind 
farms had led to local people feeling that their views had been disregarded.  
Monmouthshire CC thought that consolidation and simplification of planning 
legislation would be welcome, as it should be more accessible (for practitioners and 
the public); it should also be more user-friendly, which would hopefully facilitate more 
consistency in the interpretation of the law to aid decision making and make more 
efficient use of resources.  Cardiff Council thought that consolidation and 
simplification would potentially lead to a reduction in enquiries [from the public] as it 
would improve the ability of users to access and interpret the law.  

Other benefits of codification 

2.28 A number of consultees used this question to comment on the codification and 
simplification process more generally.  For example, the response from the National 
Grid to this question noted the following:  

Planning in Wales is undergoing a significant change.  This process of 
change will continue for a number of years.  This process could be aided 
by having a clearly articulated strategy which makes the direction of 
travel, and the intended outcomes of the many changes, clear.  This 
would help those operating and using the system as it evolves. It is also 
likely to help build investor confidence in the outcome that Wales seeks 
to achieve.  

2.29 The CLA said the following:  

Unnecessary legislation that is no longer needed and that adds to the 
cost of providing new houses and enterprise in rural areas should be cut 
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as part of this consolidation exercise to reduce and consolidate primary 
planning legislation.  The changes must aim to simplify the planning 
process, but should not change planning policy or environmental 
protections.  The outcomes must deliver sensible changes to regulatory 
burdens that deliver a smooth/streamlined journey through the planning 
application process, from pre-application advice, validation, decision-
making and conditions, to planning permissions for applicants. 

 

THE CASE FOR A NEW PLANNING CODE 

2.30 The discussion above highlights specific benefits that would arise from codification.  
In the light of those benefits, or simply as a more generalised opinion, we asked 
stakeholders whether they agreed with our provisional view that there was a strong 
case for creating a new Planning Code.7    

2.31 A large majority of those who responded to this question agreed that there is a strong 
case for a new Planning Code for Wales.8  For example, the Town and Country 
Planning Association thought a new Planning Code would help to “clarify differences 
from planning law in England” and “reduce the likelihood of there being anomalies or 
incompatibilities between parts of the legislation”.  Richard Harwood QC also 
endorsed the view that there is a need to reform planning legislation: 

A problem in both Wales and England has been its increased complexity 
as a result of bolt-ons which do not materially assist the process.  
Planning legislation ought to be sufficiently clear that it can be operated 
by non-lawyers, in particular planners, architects, councillors and 
interested members of the public, without regular recourse to the 
legislation.  It is not in that condition. 

2.32 All of the local planning authorities that responded agreed that there is a strong case 
for a new Planning Code.  Rhondda Cynon Taf CBC saw a clear need to review the 
existing law, which has become very convoluted, noting that “a Planning Code which 
sets out clearly and succinctly as possible the law as it applies in Wales will be a 
benefit to the public and practitioners”.  POSW (South West Wales) noted that there 
is a need to secure clarity and consistency going forward; the new Code ‘needs to be 
future proof’.  It commented on the future-proofing of the Planning Code in the 
following terms:  

If this consolidation exercise is to be successful going forward, legislation 
needs to be designed so that any updates and future amendments 
replace the original legislation.  For example Planning Policy Wales is a 
living document which is available as an electronic document on the 
Welsh Government website.  Every time it is updated it is given a different 
version number.  

2.33 Torfaen CBC, whilst acknowledging that moving towards a more streamlined 
framework would ‘reduce complexity and increase accessibility and transparency’, 

                                                
7  Planning Law in Wales: Scoping Paper, Question 3-1. 
8  48 consultees responded to this question: 45 agreed that there is a strong case for a new Planning Code, 2 

disagreed and 1 held an equivocal position.  
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warned that what is proposed in the Scoping Paper is ‘a large project which may need 
considerable resources’.  

2.34 All professional bodies or groups that wrote to us agreed that there was a strong case 
for a Planning Code.  The Bar Council agreed with the simplification of the planning 
system, noting that ‘it ought to be made more accessible, whether this is through the 
creation of a new Planning Code as envisaged in the Scoping Paper, or by other 
means’.  It did however give a word of warning in the following terms:  

The process required to achieve this Planning Code nevertheless may 
well ‘suffer’ from the necessary complexity of ‘unpicking’ existing 
legislation and reflecting the latest reforms. 

2.35 One consultee held an equivocal position.  According to the CLA: 

It is difficult to make comment on the merit of the creation of a planning 
code.  Whilst on the surface it would appear to be a good idea, it is only 
in knowledge of the intended outcomes and whether they will deliver a 
streamlined process that full comment can be made. 

2.36 Two consultees did not see a strong case for a new Planning Code.  The Residential 
Landlords Association told us that they “agree that codification of the law has the 
potential to provide benefits of clarity and accuracy of the law”, provided that 
“adequate protections” are put in place.  Instead, the Association would rather 
introduce a better system of interacting between common law and statutory law, and 
clarification of which law applies to the different regions in the UK.  The most 
reasonable route to achieving these objectives would be to organise existing 
databases to cope better with common and statute law, rather than introducing a 
system of codification.  

We are dubious about the whole “tear it up and start again” approach 
which is implicit in the Scoping Paper.  Perhaps more significantly, we are 
very concerned about the substance of current planning law with the 
restrictions which it places on development, particularly the need for new 
homes to house people in Wales. 

2.37 One community council merely stated that it was opposed to the reforms outlined in 
the Scoping Paper as it feared that they could be prejudicial to local democracy and 
decision making – although it offered no more detailed reasons in support of that 
view.   

2.38 In agreement with the overwhelming majority of consultees, we are convinced of the 
benefits of codifying, simplifying and modernising the legislation relating to Planning 
in Wales. 

 

THIS CONSULTATION EXERCISE 

2.39 The preceding sections of this Chapter have highlighted a general awareness 
amongst respondents to the Scoping Paper of the costs arising from over-
complicated or otherwise defective planning legislation, and the benefits that would 

48



32 
 

flow from an exercise of consolidation and simplification.9  We also received 
overwhelming support from respondents for the principle of such an exercise.10  We 
have accordingly not sought to revisit those broader questions in this Consultation 
Paper. 

2.40 We also expressed in the Scoping Paper our preliminary view as to the possible 
scope of such a codification exercise.  At that stage, we envisaged that the resulting 
Code would contain all the primary legislation on planning and related matters 
applying in Wales – in line with the approach we had outlined in our Report on The 
Form and Accessibility of the Law in Wales.11  And we noted that a Code might be 
enacted in several phases.  We therefore invited stakeholders to express a view as 
to the scope of an initial piece of codified planning law, focussing on planning policy 
and development management, and on the subject matter of later phases and a 
suggested wider scheme of codification.12 

2.41 Since the publication of that Scoping Paper, the Welsh Government has broadly 
accepted the recommendations of our Form and Accessibility report, but has decided 
that codification will involve the drawing together of Assembly Acts, secondary 
legislation and related Government guidance on a particular topic.  We therefore now 
envisage the present exercise as geared towards the production of a Planning Bill, to 
form the principal element in the new Planning Code.  We have also been in extensive 
discussions with the Welsh Government as to the scope of such a Bill.   

2.42 As a result of the views expressed in response to the Scoping Paper, and in the light 
of those discussions, Chapter 3 of this Consultation Paper sets out our conclusions 
as to the extent of the present exercise.   

2.43 Finally, we sought views as to possible technical reforms – both generally13 and in 
relation to three specific issues: the balance between primary and secondary 
legislation, the unifying of overlapping consent regimes and the codifying of case 
law.14  In Chapter 4, we set out our conclusions as to the general principles of making 
technical reforms to the legislation.  And in the second part of the Consultation Paper, 
we outline a number of provisional proposals and consultation questions relating to 
specific reforms, grouped by subject matter.   

2.44 It is the description of those detailed technical reforms that forms the bulk of the 
Consultation Paper, and it is in relation to those reforms that we seek the views of 
stakeholders. 

 

                                                
9  Scoping Paper, consultation questions 1-1, 1-2; see paras 2.10 to 2.29 above. 
10  Scoping Paper, consultation question 3-1; see paras 2.30 to 2.38 above. 
11  Form and Accessibility of the Law Applicable in Wales (Law Com No 366). 
12  Scoping Paper, consultation question 4-1, 4-2. 
13  Scoping Paper, consultation questions 5-1, 5-2. 
14  Scoping Paper, consultation questions 3-2, 6-1 to 6-4, and 7-1, 7-2. 

49


