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Chapter 18: Miscellaneous and supplementary 
provisions 

INTRODUCTION  

18.1 This Chapter deals with a collection of miscellaneous provisions that relate to 
functions under the TCPA 1990 (and associated legislation) generally – as opposed 
to those relating only to the management of development, which were the subject of 
Chapter 11, or other specific functions.  They fall into four broad categories.   

18.2 First, the law in the preceding Chapters of this Consultation Paper broadly applies to 
development on any land in Wales, regardless of who owns the land and who is to 
carry out the development.  But certain categories of land and development are 
treated slightly differently – notably those relating to statutory undertakers and the 
Crown (in Parts 11 and 13 of the TCPA 1990), local authorities and the Church of 
England (in Part 15). 

18.3 Secondly, the planning system treats mining operations slightly differently from other 
forms of development (also in Part 15). 

18.4 Thirdly, there are other miscellaneous and general provisions as to fees and charges 
for the performance of planning functions (in Part 14 of the TCPA 1990); as to 
inquiries and other proceedings (in Part 15); and as to the application of provisions in 
the Public Health Act for the purposes of various provisions of the TCPA 1990. 

18.5 Finally, there are definitions of various terms used throughout the Act.   

18.6 As with the provisions discussed in Chapter 11, most of those discussed in this 
Chapter will not be encountered often.  But, here too, the relevant legislation (as it 
applies in Wales) must be fit for purpose, just as much as the legislation encountered 
more often in practice. 

 

STATUTORY UNDERTAKERS 

The definition of “statutory undertakers”  

18.7 Part 11 of the TCPA 1990 deals with the application of planning law to the land and 
works of statutory undertakers – that is, in broad terms, bodies that undertake the 
provision of public services.  They used to be thought of, and are still sometimes 
referred to, as “public bodies” or “public utilities”, but some have now been partly or 
wholly privatised, and some have never been taken into public ownership. 

18.8 The question of which bodies are “statutory undertakers” for the purpose of the Act 
is not particularly straightforward.  The basic definition is in section 262 of the  TCPA 
1990, the wording of which is as follows: 
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(1) [bodies] authorised by any enactment to carry on any railway, light railway, 
tramway, road transport, water transport, canal, inland navigation, dock, 
harbour, pier or lighthouse undertaking or any undertaking for the supply of 
hydraulic power; and  

(2) a relevant airport operator (within the meaning of Part 5 of the Airports Act 
1986).1 

18.9 For many (but not all) purposes, the Act provides that the following are also statutory 
undertakers in Wales: 

(1) any gas transporter, water or sewerage undertaker2;  

(2) the Natural Resources Body for Wales3;  

(3) any universal postal service provider in connection with the provision of a 
universal postal service4;  

(4) the Civil Aviation Authority5; and 

(5) a body that holds a licence under Chapter 1 of Part 1 of the Transport Act 
2000 (air traffic control services).6 

18.10 And the Act provides that providers of electricity services licensed under section 6 of 
the Electricity Act 1989 are also deemed to be statutory undertakers for various 
purposes under the TCPA 1990, depending on the extent of the powers conferred on 
them by their licence.7 

18.11 For the purposes of the TCP General Permitted Development Order 1995, a statutory 
undertaker is defined as follows: 

(1) a statutory undertaker as defined in section 262(1) of the TCPA 1990; and 

(2) a universal service provider in connection with the provision of a universal 
postal service, the Civil Aviation Authority … the Natural Resources Body for 

                                                
1  TCPA 1990, s 262(1),(2). The only relevant airport in Wales is Cardiff Airport. 
2  TCPA 1990, s 262(3),(4), amended by Utilities Act 2000, s 76. 
3  TCPA 1990, s 262(3),(4), amended by Natural Resources Body for Wales (Functions) Order 2013 (SI No 

755), Sched 2. 
4  TCPA 1990, s 262(3),(4), amended by Postal Services Act 2000 (Consequential Modifications No. 1) Order 

2001 (SI No 1149), Sched 1.  See also TCPA 1990, s 262(5)(a),(b),(5B). 
5  TCPA 1990, s 262(3),(4), amended by Transport Act 2000, Sched 5.  See also TCPA 1990, s 262(5)(b). 
6  TCPA 1990, s 262(3),(4), amended by Transport Act 2000, Sched 5.  See also TCPA 1990, s 

262(5)(b),(5A). 
7  TCPA 1990, s 262(6),(7). 
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Wales, any water undertaker, any gas transporter, and any licence holder 
within the meaning of section 64(1) of the Electricity Act 1989.8 

18.12 It will be appreciated that this is very similar (but not quite identical) to the combined 
effect of the definitions in section 262 of the TCPA 1990.9  The differences are that 
providers of air traffic control services (licensed under the Transport Act 2000) and 
sewerage undertakers are statutory undertakers for most purposes under the Act, but 
not under the GPDO; providers of electricity services, and the services listed in 
paragraph 18.9 above (other than air traffic control) are statutory undertakers for the 
purposes of the GPDO, but only for certain purposes under the TCPA 1990.   

18.13 In addition, the GPDO automatically permits development not only by “statutory 
undertakers” (as defined in the previous paragraph), but also by drainage bodies, 
sewerage undertakers and electronic communications code operators, as well as 
“aviation development”.10   

The general position of statutory undertakers in planning law  

18.14 Section 55(2)(c) of the TCPA 1990 provides that some minor works by statutory 
undertakers – for the purpose of inspecting or renewing any sewers, mains, pipes 
cables or other apparatus (including the breaking open of streets) – are not 
“development”.  They thus do not require planning permission, and do not even need 
to be permitted by the GPDO. 

18.15 Secondly, as noted above, many other works by statutory undertakers – some 
relatively minor and some potentially quite significant – are permitted by various 
classes in Schedule 2 to the GPDO.11  This usually applies only in relation to the 
operational land of the undertaker in question (see below).  They can be the subject 
of article 4 directions12 in particular cases, to ensure that they are only permitted (if 
at all) in response to a specific planning application, but where such a direction is 
made, compensation may be payable by the planning authority.13 

18.16 Unless it is a condition of the permission in the GPDO that the statutory undertaker 
should notify the planning authority, it does not have to give any notice before carrying 
out work.  However, if development is likely to have a significant local effect then, to 

                                                
8  TCP (General Permitted Development) Order, art 1(2), amended by Utilities Act 2000, s 76, Postal Services 

Act 2011 (Consequential Modifications and Amendments) Order 2011 (SI 2085), Sched 1, and Natural 
Resources Body for Wales (Functions) Order 2013 (SI No 755), Sched 4. 

9  See paras 18.9 to 18.11.  Section 64 of the 1989 Act defines a licence as being a licence under s 6 of that 
Act; a licence holder for the purposes of the GPDO is thus the same as a licence holder for the purposes of 
s 262 of the TCPA 1990. 

10  TCP (General Permitted Development) Order, Sched 2, Parts 14 to 18, 24, amended by SIs 1996 no 252, 
1996 no 528, 2001 no 1149, 2003 no 2155, and 2013 No 755. 

11  See para 18.13.   
12  See para 7.59. 
13  TCPA 1990, s 279(1)(a).  Compensation is also payable in the event of the revocation or modification of a 

permission for such development that has been granted in response to a planning application (s 279(1)(b)).  
See also s 279(5)-(7) as to the entitlement to compensation; and ss 280-282 as to the assessment of 
compensation payable. 
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provide fair warning to persons likely to be affected (including other statutory 
undertakers), these should be discussed with the authority.14 

18.17 Thirdly, planning applications for development by statutory undertakers are generally 
dealt with by planning authorities in the normal way.  However, by virtue of section 
266, the Welsh Ministers and the “appropriate minister” may issue a direction to the 
effect that particular matters are to be dealt with jointly by the Welsh Ministers and 
“the appropriate minister”.15  This can apply in relation to any of the following, insofar 
as they relate to development on operational land (or on land that is intended to 
become operational land):  

(1) applications that are called in by the Welsh Ministers for their own decision;  

(2) appeals;  

(3) applications associated with enforcement appeals; 

(4) modification and revocation orders; and 

(5) discontinuance orders.16  

18.18 The term “the appropriate minister” refers to the minister responsible for the field of 
activity in which the undertaking operates – for example, the Secretary of State for 
Transport in relation to a railway company.17   

18.19 Such applications etc are rare, presumably due to the extensive permitted 
development rights enjoyed by statutory undertakers. 

18.20 Applications for planning permission for development of national significance (DNS), 
or other applications for planning permission made directly to the Welsh Ministers18, 
do not engage section 266, since section 266 applies only in relation to called-in 
applications and planning appeals after refusal by a planning authority.  This means 
that applications for planning permission by statutory undertakers made directly to 
the Welsh Ministers are determined by them alone, with no involvement by other 
ministers; the appropriate minister only becomes involved where the application is 
made initially to the planning authority – which by definition will normally be in a less 
significant case. 

18.21 Fourthly, where planning permission is granted for development by a statutory 
undertaker on its operational land, its consent is required before conditions can be 
imposed requiring the removal of permitted buildings, or the discontinuance of the 

                                                
14  See for example guidance issued by the Department for Communities and Local Government in England, in 

Planning Practice Guidance, para 13-068-20140306 
15  TCPA 1990, s 266. 
16  TCPA 1990, s 266, 269, 270.  See also s 291. 
17  TCPA 1990, s 265. 
18  See Chapter 9. 
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permitted use.19  This means that a temporary permission can only be granted with 
the consent of the undertaker. 

Operational land 

18.22 A number of the above provisions apply only in respect of development by statutory 
undertakers on operational land.  Section 263 of the TCPA 1990 defines “operational 
land” as land which is used by the undertaker for the purpose of carrying on its 
undertaking, and in which an interest is held for that purpose.20  But it excludes land 
which “is comparable rather with land in general” than with land used for statutory 
undertakings.21  This exclusion refers to premises such as showrooms, offices, and 
employees’ dwellings, even if they are used in some way for the undertaking.  The 
legislation thus attempts to draw a distinction between land held by an undertaking 
for general purposes or for investment, and land actually used for carrying on the 
core activity of the statutory undertaker.  

18.23 Further, section 264(3)-(6) provides that land will only be operational land if one or 
more of the following apply: 

(1) it was held by the undertaker before 6 December 1968, and used then as 
operational land;  

(2) it was transferred to the undertaker from another undertaker under any of the 
reorganisation / privatisation legislation specified in section 264(4), and was 
held as operational land immediately before that transfer; 

(3) it has been the subject of a grant of planning permission in response to an 
application for development for the purposes of the undertaker; 

(4) it is the subject of a special development order or a local development order 
granting permission for such development; 

(5) it is the subject of a private or local Act authorising such development; or 

(6) such development has been authorised by a Government department under 
section 90 of the TCPA 1990. 

18.24 The Act makes special provisions as to “operational land” in relation to: 

(1) universal postal service providers22; 

(2) the Civil Aviation Authority23; and 

                                                
19  TCPA 1990, s 267. 
20  TCPA 1990, s 263(1). 
21  TCPA 1990, s 263(2). 
22  TCPA 1990, s 263(2D),(2E),(3), amended by Postal Services Act 2000 (Consequential Modifications No. 1) 

Order 2001 (SI No 1149), Sched 1.  And see TCPA 1990, s 264(7). 
23  TCPA 1990, s 263(3),(4).  And see TCPA 1990, s 264(8). 
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(3) bodies holding licences to provide air traffic control services.24   

Responses to Scoping Paper 

18.25 In our scoping paper, we suggested that the application of the TCPA 1990 to statutory 
undertakers should be covered in the first phase of the project.  RWE Generation, 
Innogy Renewables and Persimmon Homes West Wales agreed.  

18.26 We suggested clarifying the exclusion in relation to operational land contained in 
section 262 of the TCPA 1990.25  Persimmon Homes West Wales thought that we 
should clarify the exclusion.  The Planning and Environmental Bar Association 
(PEBA) was ‘not so convinced’ of the need for further legislative clarification in 
relation to operational land.  National Grid commented on the clarification of the 
exception in the following terms:  

Statutory undertakers, including National Grid, should be involved in 
this review to ensure that the outcomes enable them to meet their 
statutory duties and do not undermine the development, operation and 
maintenance of essential infrastructure. 

18.27 Welsh Water told us that the definition of statutory undertakers which we suggested 
in our scoping paper should be amended to include water and sewage undertakers 
as referred to in section 262(3) of the TCPA 1990.    

Simplification 

18.28 The application of planning law to statutory undertakers is of limited relevance to most 
users of the planning system; but to the undertakers themselves, and to others who 
interact with them (albeit in most cases relatively rarely) it is of considerable 
significance.  There also seems to be a perennial tendency for governments, of all 
persuasions, to amend the administrative arrangements relating to the running of 
public services, with various sectors being brought into or taken out of public control, 
or reorganised, from time to time.  This is reflected in the number of amendments that 
have been made to the primary and secondary legislation outlined so far – not all of 
which are readily discoverable from standard reference works. 

18.29 It is also noticeable that the provisions of the GPDO 1995 dealing with statutory 
undertakers26 take up a considerable proportion of its length, but are rarely 
encountered by most users of the GPDO. 

18.30 On the other hand, the statutory provisions in question represent a modification to 
normal planning requirements that are applicable only to organisations specified by 
the UK Parliament, generally on a UK-wide basis.  We recognise, therefore, that any 
reforms in this field could be problematic in that they might impact on areas that are 
outside the legislative competence of the Assembly. 

                                                
24  TCPA 1990, s 263(2A)-(2C), inserted by Transport Act 2000, s 37.  And see TCPA 1990, s 264(8), amended 

by SI 2001 No 4050, Sched 1. 
25  Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.20 to 

5.22.  
26  See paras 18.13, 18.15. 
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18.31 Subject to that point, we provisionally consider that it would significantly simply the 
Code if the Bill were to:  

(1) rationalise as far as possible the bodies or categories of bodies that are to be 
treated as statutory undertakers for the purpose of some or all of the Code 
(and for which provisions); and 

(2) provide in relation to each undertaker or category of undertaker what is to be 
regarded as “operational land”27 and who is “the appropriate Minister”.28 

18.32 It might also be helpful if, when the GPDO is next updated, the provisions relating to 
development by statutory undertakers, the Crown, mineral operators, and other 
similar bodies29, were in a separate order from those relating to development 
generally.   

18.33 Section 283 of the TCPA 1990 provides that sections 266 to 270 and 279(1), (5) and 
(6) – all of which apply to the grant of planning permission – do not apply to the display 
of advertisements on the operational land of statutory undertakers.  But such displays 
require consent (deemed or express) under the Advertisements Regulations, and are 
then deemed to be granted planning permission automatically (by section 222).  We 
therefore provisionally consider that section 283 is otiose, and need not be restated 
in the Code. 

Consultation question 18-1. 

We provisionally propose that the Bill should:  

(1) rationalise as far as possible the bodies or categories of bodies that are to 
be treated as statutory undertakers for the purpose of some or all of the 
Code (and for which provisions); and 

(2) provide for each undertaker or category of undertaker what is to be 
regarded as “operational land” and who is “the appropriate Minister”. 

Do consultees agree? 

 

                                                
27  TCPA 1990, ss 263(1) and (2), and 264(1) to (4), (5) and (6); see paras 18.22 to 18.24. 
28  TCPA 1990, ss 265(4); see paras 18.17 to 18.19.  
29  Currently in TCP(GPDO 1995, Sched 2, Parts 12, 13 (local authorities and highway authorities); Parts 14 to 

18 (statutory undertakers); Part 20 (Coal Authority); Part 24 (electronic communications code operators); 
and Parts 34 to 38 (the Crown). 
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Consultation question 18-2. 

We provisionally propose that, when the GPDO is next updated, consideration should 
be given to separating those provisions relating to development by statutory 
undertakers, the Crown, mineral operators, and other similar bodies, from those 
relating to development generally.   

Do consultees agree? 

 

Consultation question 18-3. 

We provisionally propose that section 283 of the TCPA 1990 (relating to the display 
of advertisements on the operational land of statutory undertakers) should not be 
restated in the Bill. 

Do consultees agree? 

 

Statutory undertakers that are local authorities  

18.34 Section 316A relates to statutory undertakers that are planning authorities.  It might 
be relevant in the case of, for example, a light railway or tramway run by a local 
authority.30  The section makes provision for the application of certain provisions in 
the TCPA 1990 to the activities of such undertakers: 

(1) sections 266 to 270 and 279(1), (5) and (6) (planning permission);31 and 

(2) section 283 (advertising) ,32 

subject to such modifications as may be prescribed.   

18.35 Section 316A was inserted by the Planning and Compensation Act 1991, and it 
appears that no regulations have ever been made under it.  We provisionally consider 
that it is otiose, and need not be restated in the Bill. 

                                                
30  The Great Orme Tramway, for example, is run by the Conwy CBC, under powers in the Great Ormw 

Tramways Act 1898. 
31  See paras 18.17 to 18.21 above. 
32  See para 18.33 above. 
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Consultation question 18-4. 

We provisionally propose that section 316A of the TCPA 1990 (which enables 
regulations to be made relating to planning permission for development by local 
authorities that are statutory undertakers and the display of advertisements on their 
operational land) should not be restated in the Bill. 

Do consultees agree? 

 

Other provisions in the TCPA 1990 relating to statutory undertakers 

18.36 For completeness it should be noted that sections 271 to 274 of the TCPA 1990 relate 
to the rights of statutory undertakers in respect of land compulsorily purchased either 
under Part 9 of the TCPA 1990 or under the Listed Buildings Act 1990.  Sections 275 
to 278 relate primarily to the extension of the functions of statutory undertakers in 
respect of such land. 

18.37 Sections 279(2) and (3) provide for a right to compensation where action is taken 
under sections 271 and 272.  Sections 280 to 282 provide for the measure of such 
compensation.33 

18.38 Given that the Planning Bill will not be including the provisions relating to acquisition 
of land, it seems appropriate that much of sections 271 to 281 should not be included 
in the Bill, and should remain in the TCPA 1990 applying to both England and 
Wales.34   

 

APPLICATION OF THE CODE IN OTHER SPECIAL SITUATIONS  

Local authorities  

18.39 In principle, planning control applies to development carried out by local authorities, 
and to development carried out by others on land owned by local authorities, as it 
does to any other development.  This leads to obvious potential for conflict of interest 
where an authority has (or is perceived to have) a financial stake in the outcome of a 
planning application affecting its land, but that is largely dealt with by the courts on a 
case-by-case basis.   

18.40 In recognition of such concerns, the normal procedures as to the determination of 
planning applications are slightly modified where the planning authority is either the 
developer or the landowner.  This is largely achieved by regulations made under 
powers in section 316 of the TCPA 1990, the current version of which was substituted 

                                                
33  Ss 280-282 are also applicable to compensation for the revocation of a planning permission that has been 

granted to a statutory undertaker (see footnote 13). 
34  See para 3.114 to 3.118. 
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by section 20 of the Planning and Compensation Act 1991 and more recently 
amended by the P(W)A 2015; the current regulations are the TCP General 
Regulations 1992.35 

18.41 We are not aware of any outstanding problems with the operation of section 316 in 
practice, although it would be helpful if the 1992 Regulations were to be replaced with 
a new set of Regulations incorporating all the amendments made to them and 
applying specifically to practice and procedure in Wales. 

18.42 We have already considered the position of local authorities that are statutory 
undertakers.36  

The Crown 

18.43 Until 7 June 2006, Crown land – that is, in short, land owned by Her Majesty or by a 
Government department – was exempt from planning controls.  That was brought to 
an end by the PCPA 2004, which introduced section 292A of the TCPA 1990, 
providing simply that “this Act binds the Crown”.  That section, together with section 
293 (which defines more precisely what is meant by “Crown land”), will need to be 
included in the Planning Bill.   

18.44 There are in addition several other provisions in Part 13 of the TCPA that are still in 
force, applying (with modifications) the statutory provisions dealing with particular 
topics to Crown land and development by the Crown.   

18.45 For example, section 298A, inserted by the PCPA 2004, deals with applications for 
certificates of lawful development (CLOPUDs and CLEUDs37) and applications for 
planning permission, and enables the Welsh Ministers to modify the normal 
procedures in relation to such applications insofar as they relate to Crown land.  An 
equivalent provision will need to be included in the Code – possibly in the Part of it 
dealing with such applications.38 

18.46 Section 293A relates to urgent Crown development, and will also need to be included 
– possibly in the Part of the Code dealing with planning applications generally.39  And 
section 296A, dealing with enforcement in relation to the Crown, will need to be 
included – along with other provisions dealing with unauthorised development.40  

18.47 We provisionally consider that it would be helpful for these few remaining provisions 
to be included in the Code along with the statutory provisions to which they relate, 
rather than as a separate Part.  

                                                
35  1992 SI 1492, amended in SIs 1992 No 1982, 1996 No 525, 1998 No 2800, 1999 No 1810, 1999 No 1892, 

2011 No 1589, 2013 No 2145, 2015 No 807.  
36  See paras 18.34, 18.35. 
37  See paras 7.83 to 7.97. 
38  See Chapters 7 and 8. 
39  See Chapter 8. 
40  See Chapter 12. 
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Property of the Church of England 

18.48 Section 318 of the TCPA 1990 provides for the application of the Act to “ecclesiastical 
property” – that is, property owned by incumbents of Church of England parishes – 
and requires the relevant diocesan board of finance to be involved.   

18.49 At the time of the disestablishment of the Church in Wales, every parish that was 
wholly in England or wholly in Wales was allocated to the appropriate national church.  
Parishes straddling the border were allocated to one or other, and dealt with 
accordingly.41  As a result, there are a small number of parishes of the Church of 
England lying partly within Wales.42  Section 318 therefore still applies to them, and 
will need to be restated in the new Bill (save for section 318(2), which relates to the 
acquisition of property under Part 9.  

 

MINERALS 

Relevant definitions  

18.50 At the outset, we note that there are a number of interlocking definitions in the TCPA 
1990 and the GPDO relating to mining and associated activities; and we have 
considered whether they could usefully be rationalised. 

18.51 The starting point is section 336 of the TCPA 1990, which defines “minerals” to 
include all substances of a kind ordinarily worked for removal by underground or 
surface working, except that it does not include peat cut for purposes other than sale.  
It also defines “mineral-working deposit”, as “any deposit of material remaining after 
minerals have been extracted from land or otherwise deriving from the carrying out 
of operations for the winning and working of minerals in, on or under land”.   

18.52 As to activities relating to minerals, the term most often used in the TCPA 1990 is 
“the winning and working of minerals”.43  Section 336 does not provide an exclusive 
definition of this, but states that it includes “the extraction of minerals from a mineral 
working deposit.” 

18.53 The term “mining operations” is not often used in the TCPA 1990.44  This term too is 
not exhaustively defined in the Act; but section 55(4) states that it includes:  

                                                
41  Welsh Church Act 1914, s 9. 
42  Within the Dioceses of Chester, Lichfield and Hereford.   
43  TCPA 1990, ss.72(5), 91(4), Sch.5 (conditions); s.97(5),(6),116(1) (modification or revocation of 

permission); ss.102(8), 111(2), 189(1), Sch.9 (discontinuance); s. 315 (general provisions); s, 336 
(definitions).  Also s 58A (permission in principle) and Sch.1 (county matters) (both England only). 

44  It is used in TCPA 1990, s 55(4) (definition of development), s 116 (compensation), and Sch. 9 ((prohibition 
of resumption of mineral working). 
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(1) the removal of material of any description from a mineral-working deposit, or a 
deposit of pulverised fuel ash or other furnace ash or clinker, or from a deposit 
of iron, steel or metallic slag; and 

(2) the extraction of minerals from a disused railway embankment. 45 

18.54 In the Scoping Paper, we noted that “mining operations” is defined in the GPDO – as 
“the winning and working of minerals in, on or under land, whether by surface or 
underground working”.46  By virtue of the definition of “the winning and working of 
minerals” in the Act, this GPDO definition also includes the various operations 
referred to in section 55. 

18.55 In view of the significant overlap of the two terms “mining operations” and “winning 
and working of minerals”, we provisionally consider that it would be more appropriate 
for the Bill to be generally drafted solely by reference to one.  The former term would 
seems to be the more appropriate, as being the one more commonly encountered in 
everyday language as well as being the term that has always been used in the 
definition if “development” in section 55.  The term “mining operations” could then 
also be used in the new Bill wherever the term “the winning and working of minerals” 
occurs in the corresponding provision of the TCPA 1990, and the latter term would 
no longer be required in the Act other than possibly in the general definition of mining 
operations. 

18.56 A single definition of “mining operations” could be included in the Bill, possibly at the 
start of the special provisions relating to minerals, to include both the winning and 
working of minerals in, on or under land, whether by surface or underground working, 
and also the various operations mentioned in section 55(4).  That definition would 
then automatically carry across to the GPDO, without any change in the substantive 
law.   

18.57 Finally, the TCPA 1990 provides for the existence of a “minerals planning authority”, 
which will be the county council in England (where there is one).  But in Wales, with 
its unitary system of local government, that will simply be the planning authority (that 
is, the local authority or, in a national park, the national park authority).47 

                                                
45  TCPA 1990, s 55(4).  “Minerals” are exhaustively defined at TCPA 1990, s 336. 
46  TCP(GPD)O 1995, art 1(2). 
47  It is noteworthy that the definition of “mineral planning authority” in the Sched 13 to the Environment Act 

1995 refers simply to the “planning authority” in relation to Scotland.  See also para 5.151, Consultation 
question 5-13. 
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Consultation question 18-5. 

We provisionally propose that the new Bill should generally use – in place of the 
term “winning and working of minerals” – the term “mining operations”, defined so 
as to include:  

(1) the winning and working of minerals in, on or under land, whether by surface 
or underground working; 

(2) the removal of material of any description from:  

- a mineral-working deposit;  

- a deposit of pulverised fuel ash or other furnace ash or clinker; or  

- a deposit of iron, steel or metallic slag; and 

(3) the extraction of minerals from a disused railway embankment. 

Do consultees agree? 

 

Planning control over mining operations 

18.58 It has long been recognised that mineral working is different from other forms of 
development in a number of respects:  

(1) extraction can only take place where the mineral is found to occur; 

(2) it is a time-limited use of land, even though it may occur over a very long 
period of time; 

(3) an approved site may lie dormant for some years; 

(4) while mineral working is under way, it can be very intrusive and 
environmentally harmful; 

(5) once it has ceased, it may be followed by waste tipping, which can be 
even more environmentally challenging; 

(6) the land eventually needs to be restored, at the expense of the mineral 
operator; 

(7) a beneficial after-use must then be found. 

18.59 In principle, planning law applies to the control of mining operations as to other forms 
of development.  However, it has always been recognised that modifications will be 
required to deal with the problematic aspects of mining activity noted above, in 
particular the existence of permitted operations dating back many decades.   

18.60 The report of the Stevens Committee on Planning Control over Mineral Workings 
made a number of recommendations, which were translated into the Town and 
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Country Planning (Minerals) Act 1981 and incorporated into mainstream planning 
legislation when it was consolidated in 1990.  The TCPA 1990 was then amended by 
Schedule 1 to the Planning and Compensation Act 199148; and Schedule 2 to that 
Act introduced a freestanding new procedure allowing for the review of minerals 
permissions granted in the period from 1943 to 1948. 

18.61 The Environment Act 1995 then introduced a system requiring the review on a one-
off basis of all minerals permissions granted between July 1948 and 22 February 
1982, and a continuing review of all minerals permissions whenever granted.   

Old mineral permissions  

18.62 The procedure introduced by Schedule 2 to the Planning and Compensation Act 1991 
required that permissions for minerals development granted by interim development 
orders in the period from 22 July 1943 to 30 June 1948 would cease to have effect 
unless they were registered by 25 March 1992.  Following such registration, they 
would have to be subject to the imposition by the planning authority of new conditions, 
in line with modern environmental standards as to the operation of the site and its 
subsequent restoration and after-care, if they were to continue to have effect.   

18.63 The time for registration of permissions under the scheme, and for the imposition of 
new conditions, has long passed.   

18.64 Under the scheme imposed by Schedule 13 to the Environment Act 1995, 
permissions granted between 1 July 1948 and 22 February 198249 were to be 
reviewed and updated.  The planning authority had to prepare by 31 January 1996 a 
list of all active minerals sites where permission had been granted between 1 July 
1948 and 31 March 1969.  By 31 October 1998, the authority had to prepare a list of 
all sites where permission had been granted between 1 April 1969 and 22 February 
1982.  In each case, an application for the approval of new conditions had to be 
submitted by the date specified in the list in relation to the site in question. 

18.65 Here too, the time for applications to the planning authority for the initial review of old 
permissions has long since passed, save possibly in relation to dormant sites.  It may 
be noted, however, that a permission for the use of dormant site cannot be re-
activated unless it has been reviewed and updated, and no compensation is payable 
for the imposition of any revised or new conditions in such a case.   

18.66 Schedule 2 to the 1991 Act and Schedule 13 to the 1995 Act both imposed 
requirements in relation to the compiling of registers, to be carried out by dates now 
in the distant past.  But those registers, now long since prepared, will continue to be 
of relevance for the foreseeable future.  Active sites included in the register are now 
subject to the requirement for periodic review, under Schedule 14 to the 1995 Act 
(see below); and dormant sites could, at least in theory, be re-activated at some point 
in the future.   

                                                
48  See TCPA 1990, ss 72(5), 91(4), 97, 100, 102(8), 105, 107, 116, 117, 189(1) and 336(1), and Sched 1. 
49  Environment Act 1995, Sched 13.  22 February 1982 was the principal commencement date of the TCP 

(Minerals)  Act 1981. 
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18.67 We thus provisionally consider that the provisions in those two Schedules should not 
be restated in the new Planning Code, but should simply be updated by the making 
of appropriate consequential amendments to refer to the Code. 

Consultation question 18-6. 

We provisionally consider that Schedule 2 to the Planning and Compensation Act 
1991 (minerals permissions granted prior to 1 July 1948) and Schedule 13 to the 
Environment Act 1995 (minerals permissions granted from 1 July 1948 to 22 February 
1982) no longer serve any useful purpose, and should not be restated in the Planning 
Code. 

Do consultees agree? 

 

Continuing review of minerals permissions 

18.68 Schedule 14 to the Environment Act 1995 introduced a new system requiring the 
continuous review of minerals permissions, to ensure that the conditions attached to 
them remain up-to-date, in line with current environmental standards.  That review 
takes place every 15 years in Wales.   

18.69 This may be the subject of a separate review in due course, but for the moment we 
consider that it should be retained in the Planning Code, possibly in a Schedule 
together with the provisions relating to the discontinuance of mineral working and the 
prohibition of its resumption (currently in Schedule 9 to the TCPA 1990). 

Consultation question 18-7. 

We provisionally propose that the Bill should include: 

(1) the provisions currently in Schedule 14 to the Environment Act 1995 
(periodic review of minerals permissions); and 

(2) those currently in Schedule 9 to the TCPA 1990 (discontinuance of minerals 
permissions). 

Do consultees agree? 

 

Minerals regulations 

18.70 Section 315 of the TCPA 1990 allows the Welsh Ministers to prescribe adaptations 
and modifications to the sections of the TCPA 1990 listed in Schedule 16, so as to 
relate them to the particular circumstances of minerals development.   
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18.71 The regulations currently in force are the TCP (Minerals) Regulations 1995.50  These 
amend the TCPA 1990 by providing: 

(1) that the term “use” of land (save in the context of discontinuance notices) 
does not include the use of land for the winning and working of minerals; 

(2) an amendment to section 56 of the TCPA 1990 as to when development 
“begins” in the context of minerals; and 

(3) an additional provision as to the compensation payable under section 107 for 
the revocation or modification of permission for mineral development. 

18.72 The Regulations are not easy to understand.  For example, it is not entirely clear what 
is the implication of the first of the above amendments in relation to sections 55 and 
57, which provide the definition of “development” and govern the need for planning 
permission. 

18.73 We provisionally consider that it would be more straightforward if the substance of 
the modifications to the TCPA 1990 set out in the 1995 Regulations were included in 
the Act itself.  It is also worth noting that there have been no substantive amendments 
to the 1995 Regulations in the 22 years since they were made, which tends to suggest 
that there is no need for Ministers to have the flexibility to deal with these issues in 
subordinate legislation. 

Consultation question 18-8. 

We provisionally propose that the provisions of the TCPA 1990 in the form in which 
they apply as modified by the TCP (Minerals) Regulations 1995 (so as to apply to 
minerals development) should be included in the Bill itself rather than in secondary 
legislation.  

Do consultees agree? 

 

 

FINANCIAL PROVISIONS  

Fees 

18.74 For many years now fees have been charged for most applications for planning 
permission and advertisements consent.  When fees were first introduced, they were 
opposed by some, on the basis that planning control is an exercise undertaken in the 
interests of the good of the whole community, but the prevailing view was that fees 
should be paid by applicants to defray some or all of the cost of processing 
applications. Section 303 of the TCPA 1990, as originally enacted, thus provided that 
regulations could be made to enable planning authorities to charge a fee for any 

                                                
50  SI No 2863. 
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application under the Act (or any regulations under the Act) for permission, consent, 
approval, determination or certificate.51   

18.75 The power has now been extended to enable the Welsh Ministers to make regulations 
to enable planning authorities to charge for the performance of “any function they 
have” – that is, presumably any of their functions under the Act.52   That would include, 
for example, dealing with pre-application enquiries, making site inspections, and 
negotiating planning obligations.  And the Welsh Ministers may also charge for 
performing their functions in relation to applications made to them.53   Such 
regulations are currently to be approved by the Assembly under the affirmative 
resolution procedure.54 

18.76 The regulations made under these powers have always made a number of exceptions 
to the general principle of charging for planning services – either arising from the 
nature of the land or development in question or due to the circumstances of the 
applicant.55 

18.77 It has been suggested to us that it might be more convenient if levels of fees could 
be amended simply by the publication of the new rates on a web-site, which would 
be less onerous than making a statutory instrument.  This would remove the power 
of the Assembly to scrutinise draft regulations. 

18.78 On the other hand, the TCPA 1990 explicitly provides that the power of the Welsh 
Ministers to prescribe levels of fees is subject to section 303(10), which requires that 
the income to planning authorities and to the Welsh Ministers from the fees so 
charged does not exceed the cost of performing the relevant function.  

18.79 We consider that the existence of a provision equivalent to section 303(10) provides 
an upper limit to the level of fees that may be charged, such that this suggestion 
raises no major issue of principle.  Subject to that, this seems to be a reasonable 
suggestion. 

                                                
51  There is no corresponding power under the Listed Buildings Act 1990 to enable the Welsh Ministers to 

provide for fees to be payable for applications for LBC or CAC.   
52  TCPA 1990, s 303, as substituted by Planning Act 2008, s.199 (in force in Wales since 8 August 2014). 
53  TCPA 1990, s 303(1B),(1C), inserted by P(W)A 2015, Sch. 4, para 18.  See Chapter 9. 
54  TCPA 1990, s 303(8). 
55  See in particular paras 13.155 to 13.158 as to the charging of fees for applications for listed building 

consent. 
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Consultation question 18-9. 

We provisionally propose that the Bill should include a power for the Welsh Ministers 
to provide for a scale of fees for the performance by them or by planning authorities 
of any of their functions under the Code, by publication rather than prescription, 
provided that it also includes a restriction equivalent to section 303(10) of the TCPA 
1990, ensuring that the income from the fees so charged does not exceed the cost of 
performing the relevant function.  

Do consultees agree? 

 

Disputes as to compensation 

18.80 There are a number of provisions in the TCPA 1990 as to the determination by the 
Upper Tribunal of disputes as to the compensation payable in relation to various 
matters – including sections 117 and 118 (revocation, modification and 
discontinuance); section 171H (temporary stop notices); section 186 (stop notices); 
section 191 (damage caused by entry for enforcement purposes); section 203 (tree 
preservation); section 250 (highways); and section 282 (statutory undertakers). 

18.81 Each of those provisions directly or indirectly applies section 4 of the Land 
Compensation Act 1961, subject to such modifications as may be prescribed by 
regulations.  In each case, as far as we are aware, no such modifications have ever 
been prescribed. 

18.82 We provisionally consider that it would be more straightforward for the Bill to include 
a single provision to the effect that any question as to disputed compensation under 
any of these provisions is to be determined by the Upper Tribunal under section 4 of 
the 1961 Act.  

Consultation question 18-10. 

We provisionally propose that there should be a single provision in the Bill providing 
for the determination by the Upper Tribunal of disputes as to compensation under 
provisions in the Bill relating to revocation, modification and discontinuance of 
planning permission, temporary stop notices, stop notices, damage caused by entry 
for enforcement purposes, tree preservation, highways, and statutory undertakers, 
under the provisions in the Land Compensation Act 1961. 

Do consultees agree? 
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INQUIRIES, HEARINGS AND OTHER PROCEEDINGS 

General provisions   

18.83 General provisions relating to inquiries, hearings and other proceedings in Wales – 
including those noted in Chapter 11 as to the determination of procedure56 – are to 
be found in in sections 303ZA, 319B, 320, 321, 321A, 321B, 322C, 323A of the TCPA 
1990, and section 250(2),(3) of the Local Government Act 1972.57  Many of these are 
now distinct from the corresponding provisions applying in England.   

18.84 Rationalising the organisation of this material within the Bill would in itself be a 
significant improvement.  However, although the relevant provisions are used in 
practice primarily in the context of planning appeals under section 78, it would be 
better for them to remain, as at present, in the part of the Bill dealing with 
miscellaneous and supplementary provisions, as they also relate to inquiries etc held 
for a variety of other purposes.  

Expert evidence  

18.85 Evidence at inquiries, hearings and other proceedings is usually not taken on oath; 
although it may be where there is a significant dispute as to fact58.   

18.86 However, it is becoming increasingly common practice for the statement (often 
referred to as a “proof of evidence”) produced by a professional witness to contain a 
“statement of truth”.  The relevant RICS guidance note indicates that a written 
statement of evidence produced by a surveyor at planning appeals and similar 
proceedings should contain such a statement, the wording of which should be based 
on that in the Civil Procedure Rules applying to expert evidence, as follows: 

‘I confirm that insofar as the facts stated in my report are within my own 
knowledge I have made clear which they are and I believe them to be true, and 
that the opinions I have expressed represent my true and complete professional 
opinion.’59  

18.87 The guidance from the Planning Inspectorate on expert evidence also suggests that 
should be endorsed with a statement to that effect, and should accord with the 
requirements of any professional body of which the witness is a member.60   

18.88 We provisionally consider that the inclusion of such a statement in expert evidence 
should be made a statutory requirement, rather than just a rule of good practice.  The 
circumstances in which such a statement should be required, and the detailed form 

                                                
56  See paras 11.14 to 11.20. 
57  Applied to LBC and CAC by Listed Buildings Act 1990, s 89. 
58  Notably in the context of enforcement proceedings. 
59  Surveyors acting as expert witnesses, RICS, January 2009, para 5.1(i), based on the wording in the Civil 

Procedure Rules, Practice Direction 35, para 3.3. 
60  Procedural Guide: Planning Appeals – England, 5 August 2016, Para O.2.1 (a Procedure Guide for Wales is 

expected to be published later in 2017). 
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of wording, would best be included in secondary legislation, but the relevant powers 
in primary legislation should be wide enough to enable this to be achieved. 

18.89 The Civil Procedure Rules also contain a requirement that a number of specific 
documents produced in connection with court proceedings should be accompanied 
by a statement of truth, to the effect that the person producing the document believes 
that the facts stated in it are true.  We do not consider that it would be appropriate to 
introduce such a requirement in relation to planning proceedings, since many 
representations are made by unrepresented lay people.  

Consultation question 18-11. 

We provisionally propose that the Code should include a power to require that expert 
evidence at inquiries and other proceedings (including appeals decided on the basis 
of written representations) to be accompanied by a statement of truth in accordance 
with the requirements of the Civil Procedure Rules in force for the time being. 

Do consultees agree? 

 

Costs of parties 

18.90 As to the costs of the parties to such proceedings, section 322C(6) simply provides 
that the Welsh Ministers may make orders as to the costs of the parties, and as to 
the party by whom they are to be paid.  However, longstanding practice has made it 
plain that an award of costs is only made where: 

(1) one party to an appeal has behaved unreasonably; and 

(2) that unreasonable behaviour has led other parties to incur unnecessary or 
wasted expense. 

18.91 This is distinct from the practice in court proceedings, where losing parties are 
generally required to pay for costs of the winners; and from compulsory purchase 
proceedings, where acquiring authorities are generally liable to pay the costs of those 
whose land is being acquired.  The way in which the principles work in practice is 
contained in Welsh Government guidance.61   

18.92 We consider that it would be preferable for this basic principle, which is 
uncontroversial and of long standing, to be enshrined on the face of the statute, as 
section 322C(6), providing merely a general power to award costs, is potentially 
misleading for those unfamiliar with the position in practice. 

                                                
61  Development Management Manual , Welsh Government, May 2017, Section 12 Annex: Awards of Costs 

(replacing Welsh Office Circular 23/93 Awards of Costs incurred in Planning and Other (Including 
Compulsory Purchase Order) Proceedings).   See in particular para 1.2 of the Annex. 
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Consultation question 18-12. 

We provisionally propose that the power to make orders as to the costs of parties to 
proceedings, currently in section 322C(6) of the TCPA 1990, should be amplified to 
make explicit that such an order is only to be made where: 

(1) one party to an appeal has behaved unreasonably; and 

(2) that unreasonable behaviour has led other parties to incur unnecessary or 
wasted expense.  

Do consultees agree? 

 

 

APPLICATION OF PROVISIONS IN THE PUBLIC HEALTH ACT 1936 

18.93 Various provisions in the TCPA 1990 – section 178(3) (execution and costs of works 
required by enforcement notice), section 209(3) (works required by a tree 
replacement notice) and section 219 (works required by an unsightly land notice 
under section 215) – state that regulations made under the TCPA 1990 may provide 
that sections 276, 289 and 294 of the Public Health Act 1936 shall apply to works 
carried out by the planning authority to ensure compliance with the notice in question.  
Those powers have been exercised in the TCP General Regulations 1992.62     

18.94 There are similar powers under the Listed Buildings Act 1990 for the Welsh Ministers 
to make regulations applying those sections of the 1936 Act in relation to works 
required by a listed building enforcement notice.63  Those powers have been 
exercised in the Planning (Listed Buildings and Conservation Areas (Wales) 
Regulations 2012.64     

18.95 Section 190 of the TCPA 1990 provides that section 276 of the 1936 Act (but not 
sections 289 and 294) shall apply to works executed by a local authority to secure 
compliance with a discontinuance notice – with no need for Regulations.   

18.96 Most of the 1936 Act has been repealed.  However, section 276 contains the powers 
of a local authority to sell materials removed in executing works; section 289 contains 
the power to require the occupier of any premises not to prevent the works being 
carried out; and section 294 limits the liability of landlords and agents in respect of 
expenses recoverable. 

18.97 The relevant provisions in the 1936 Act between them only amount to five 
subsections, and seem to be perfectly sensible.  We provisionally consider that they 

                                                
62  SI 1992 No 1492, reg.14, as amended by SI 1997 No 3006. 
63  Listed Buildings Act 1990, s 42(3). 
64  SI 2012/793, reg.15. 
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should simply be incorporated into the Planning Bill, to the extent that they are not 
incorporated already, without the need for secondary legislation.   

Consultation question 18-13. 

We provisionally propose that the Planning Code should incorporate provisions 
equivalent to those currently in: 

(1) section 276 of the Public Health Act 1936 (the powers of a planning 
authority to sell materials removed in executing works);  

(2) section 289 of that Act (power to require the occupier of any premises not to 
prevent works being carried out); and  

(3) section 294 of that Act (limit on the liability of landlords and agents in 
respect of expenses recoverable), 

to be applicable to the carrying out by the authority of works required by 
discontinuance notices, enforcement notices, tree replacement notices, and 
unsightly land notices. 

Do consultees agree? 

 

INTERPRETATION 

18.98 Section 336 of the TCPA 1990 contains a number of definitions of key words and 
phrases used throughout the Act.  Certain words and phrases – such as 
“development” and “purchase notice” – are defined in the part of the Act to which they 
most directly relate65, and section 336 then simply refers to those definitions.  Other 
terms – such as “listed building” and “gas transporter” – are the subject of definitions 
in other pieces of legislation, which are adopted for the purposes of the TCPA 1990.   

18.99 Some pieces of secondary planning legislation, notably the GPDO, also contain 
substantial definition sections.   

18.100 These definitions will obviously need to be carried over into the Planning Code.  The 
approach of including the substantive definition of a term in the body of an Act – rather 
than merely in an interpretation section at the end – is helpful where the term is 
principally used in a particular context; and we have suggested that this is done in 
relation to “advertisement”66, and possibly “tree”.67  We have also suggested that, as 
far as possible, the definitions in primary and secondary legislation are brought into 
line, and included within the primary legislation, so that they do not have to be 

                                                
65  Respectively, TCPA 1990, ss 55, 137. 
66  See paras 14.11 to 14.20. 
67  See para 15.22 to 15.26.  
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repeated in secondary legislation.  And we commend those techniques more 
generally.  

18.101 In our Scoping Paper, we noted that the courts have defined some terms, but 
retaining flexibility through their insistence that the application of the law to the facts 
of individual cases is a matter for the relevant decision-maker.  But we expressed the 
view that there is nevertheless some scope for codifying definitions settled in case 
law.  We highlighted in particular the terms “curtilage”, “engineering operations”, 
“building” and “material planning considerations”; and we invited suggestions as to 
further terms that must usefully be defined or clarified in the new Code.  In response, 
we received several suggestions, often without further comment, as to terms that 
could usefully be defined – including “abutting”, “adjacent”, “amenity”, 
“dwellinghouse”, and “highway”.  We have already considered the definition of 
“amenity”, in the context of advertisements and trees.68   

18.102 In the course of our work, we have become aware of terms whose meaning can 
sometimes be uncertain in practice – notably “local authority”, “planning authority”, 
“advertisement” and “tree”.   

18.103 We have considered many of these earlier in this Consultation Paper, in the relevant 
topic chapter.  “Adjacent” and “abut” largely occur in the GPDO rather than in primary 
legislation.  And the definition of “highway” in the TCPA 1990 is the same as in the 
Highways Act 1980; we consider that it would not be appropriate to amend that in the 
context of the present exercise.   

18.104 In the context of the general interpretation section of the Bill, therefore, we now 
consider a few further terms, used throughout the Act – “dwellinghouse” and 
“dwelling”; “curtilage”; and “agriculture” and related expressions. 

18.105 Save for the above points, we have not become aware of terms whose meaning 
needs to be clarified.  But we invite suggestions from those responding to this 
Consultation Paper, particularly if accompanied by a suggested definition for the term 
in question.  

Consultation question 18-14. 

Are there any terms used in the TCPA 1990 that need to be defined (or defined more 
clearly), other than those explicitly referred to in other consultation questions?  

 

 

                                                
68  See paras 14.91 to 14.92 and 15.29 to 15.38. 
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DEFINITION OF “DWELLINGHOUSE” AND “DWELLING” 

Definition of “dwellinghouse” in the TCPA 1990 

18.106 The term “dwellinghouse” is not one used in everyday English.  However, it is 
extensively found in planning legislation, but unfortunately not always with the same 
meaning.  There are also a few references to a “dwelling”.  

18.107 In the TCPA 1990, it is first used in section 55(2)(d), which defines the term 
“development”, so as to exclude (amongst other things) “the use of buildings or other 
land within the curtilage of a dwellinghouse for any purpose incidental to the 
enjoyment of the dwellinghouse as such.”  Section 55(3)(a) also provides that the use 
as two or more separate dwellinghouses of a building previously used as a single 
dwellinghouse involves a material change of use, which therefore generally requires 
planning permission.  

18.108 Secondly, in Part 4 of the TCPA 1990, relating to entitlement to serve a blight notice, 
section 168 refers to a person occupying all or most of a hereditament “as a private 
dwelling”.69  Section 171 defines “agricultural unit” so as to include “any 
dwellinghouse or other building occupied by [the farmer]”.  And paragraph 19 of 
Schedule 13 refers to the inclusion in highway proposals of land that is or is within 
the curtilage of a “dwelling”. 

18.109 Thirdly, various enforcement provisions are modified in relation to residential 
property.  Section 171B amends the time limit for enforcement action in relation to 
the change of use of any building to “use as a single dwellinghouse”.70  Sections 171F 
and 183 provides that temporary stop notices and stop notices may not be served to 
prohibit the use of any building as a dwellinghouse.71  Sections 196A and 214B allow 
entry by authorised persons for enforcement purposes onto land, without a search 
warrant, but prohibit admission to any building used as a dwellinghouse without 24 
hours’ notice.72   

18.110 Fourthly, Schedule 3 states that development not ranking for compensation in certain 
circumstances includes “the use as two or more separate dwellinghouses of a 
building that was used as a single dwellinghouse”. And it includes the rebuilding of a 
dwellinghouse provided that its volume is not increased by more than ten per cent. 

18.111 The term “dwellinghouse” is not defined in the general interpretation section of the 
TCPA 1990, nor specifically in relation to any of the above provisions.  In relation to 
each of them, however, it seems from the context that “dwellinghouse” does, or at 
least should, include a flat, and a building that includes one or more flats.  Thus, in 
section 55(2)(d), it would be odd if the use for domestic purposes of the land attached 
to a ground floor flat might amount to development, whereas the use of the land 
attached to a conventional family house would not.  Section 55(3)(a) and Schedule 3 

                                                
69  TCPA 1990, s.168(3). 
70  TCPA 1990, s. 171B(2), inserted by Planning and Compensation Act 1991, s.4. 
71  TCPA 1990, s.171F(1), inserted by PCPA 2004, s.52; TCPA 1990, s.183(4), inserted by Planning and 

Compensation Act 1991, s. 9. 
72  TCPA 1990, ss.196A(4), 214B(7), inserted by Planning and Compensation Act 1991, ss. 11, 23. 
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clearly envisage the splitting up of a single building into several “dwellinghouses”.  
Section 171 envisages the use of a “building”, which includes “part of a building” as 
a dwellinghouse.  And sections 183, 196A and 214B all refer to a building used as a 
dwellinghouse, which would include a flat – and seem to be designed to prevent 
disruption of domestic occupation, which would apply to flats as much as to undivided 
houses. 

Other references to “dwellinghouse” and “dwelling” in the TCPA 1990  

18.112 It may also be noted that there are three recent amendments to the TCPA 1990, 
applying only in England, that refer to dwellinghouses and dwellings.  Whilst any 
definition in the new Bill in Wales would not apply to these, we have briefly considered 
whether it might inadvertently cause any problems. 

18.113 Sections 60(2B) of the TCPA73 introduces a requirement to ensure that development 
permitted by a development order on land in England that is a dwelling house (or 
within the curtilage of one) does not have an unacceptable impact on the amenity of 
adjoining premises.  “Dwelling house” is not there defined, but the context would 
seem to imply that it includes a flat as well as a house. 

18.114 Secondly, section 106ZB (applying in England) defines “affordable housing” by 
reference to various categories of “new dwellings”.74  The definition of “new dwelling” 
explicitly relates to a building or a part of a building. 

18.115 Sections 225C and 225F of the TCPA 1990 allow planning authorities in England to 
reclaim from property owners the expenses of removing unauthorised 
advertisements and graffiti from a building, but not where it is used as a flat or a 
dwellinghouse.75  “Dwellinghouse” is defined in that context, only, inasmuch as it 
“does not include a building containing one or more flats, or a flat contained within 
such a building”.76  “Flat” is in turn defined as in the General Permitted Development 
Order.77.  This means that the restriction on an authority being able to recover the 
cost of works applies where the building in question is a flat, or a house that has not 
been divided; but not where a house has been divided to create a separate flat in the 
basement or attic. The policy basis for that is unclear; but it does emphasise the need 
for precision. 

 

References to “dwellinghouse” in secondary legislation  

18.116 The term “dwellinghouse” is used in a number of pieces of secondary planning 
legislation. 

                                                
73  TCPA 1990, s. 60(2B), (2C), Inserted by Growth and Infrastructure Act 2013, s. 4.  This appears to be the 

one example in the TCPA 1990 of the use of “dwelling house” (two words), rather than “dwellinghouse”. 
74  TCPA 1990, s.106ZB, to be inserted by Housing and Planning Act 2016, s. 159. 
75  TCPA 1990, ss 225C(14), 225F(8), inserted by Localism Act 2011, s.127(2). 
76  TCPA 1990, ss 225C(16), 225F(12), inserted by Localism Act 2011, s.127(2). 
77  See paras 18.118, 18.123. 
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18.117 In some cases – notably the Fees Regulations and the EIA Regulations – 
“dwellinghouse” is defined to mean “a building or part of a building which is used as 
a single private dwelling and for no other purpose”.78   

18.118 More frequently – including in the General Permitted Development Order and 
Development Management Procedure Order – “dwellinghouse” excludes “a building 
containing one or more flats, or a flat contained within such a building.79  And a flat is 
defined as “a separate and self-contained set of premises constructed or adapted for 
use as a dwelling and forming part of a building from some other part of which it is 
divided horizontally”. 

18.119 There is no definition of “dwellinghouse” in the Use Classes Order 1987, but it would 
seem that the first of these two definitions applies in article 3, which refers to “the use 
as a separate dwellinghouse of any part of the building”.  But Class C4 refers to the 
“use of a dwellinghouse … as a house in multiple occupation”, which might relate 
more naturally to the second definition.   

18.120 It will be readily appreciated that the two definitions of “dwellinghouse” are 
significantly different, not least in that the first includes a flat; and the second excludes 
a flat.  The same Welsh word (ty annedd) is used in both cases.80   

18.121 The result this discrepancy is that, for example, a semi-detached house that has been 
divided into two flats – a common occurrence in practice – is a dwellinghouse for the 
purpose of the first definition, but it is not a dwellinghouse for the purpose of the 
second one.  As a result, the construction of a garden shed in the garden of the 
downstairs flat (or the erection of a dish aerial) is not permitted development, and 
therefore needs to be the subject of a planning application – whereas similar 
development associated with a physically identical house that has not been 
subdivided would be permitted automatically.81  Further, the application necessary in 
the case of the flat is not a “householder application”, and therefore does not benefit 
from the expedited appeals procedures available to development relating to a 
dwellinghouse.82  However, because the Fees Regulations use the first definition, the 
application does benefit from reduced fees, whether or not the house has been 
subdivided.83   

18.122 Nor is it always entirely clear how the relevant statutory provisions apply in the case 
of buildings containing flats above shops, holiday homes, caretakers’ flats, and many 

                                                
78  TCP (Fees for Applications, Deemed Applications and Site Visits) (Wales) Regulations 2015 (SI 1522); TCP 

(Environmental Impact Assessment) (Wales) Regulations 2016 (SI 567), reg 2 
79  DMPWO  2012 arts 2, 7, Sched 4; Developments of National Significance (Procedure) (Wales) Order 2016 

(SI 55), Sched 5, para 1; TCP (Referred Applications and Appeals Procedure) (Wales) Regulations 2017 (SI 
No 544), reg 3; TCP (General Permitted Development) Order 1995, art 1.  That definition is also used in the 
Building Regulations 2010 (SI 2214), art 2. 

80  TCP (Environmental Impact Assessment) (Wales) Regulations 2017, reg 2(1); TCP (Development 
Management Procedure) (Wales) Order 2012, art 2(1) 

81  Permitted development rights under GPDO 1995, Sched 2, Part 1 and Part 24 only apply to 
“dwellinghouses”. 

82  DMPWO 2012, art 26.  
83  TCP (Fees for Applications, Deemed Applications and Site Visits) (Wales) Regulations 2015, reg 4(1). 
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other forms of residential accommodation.  And the courts have explored some 
aspects of these problems on various occasions, with mixed results.  This is an 
important issue, which would merit a much fuller examination, but one that is beyond 
the scope of this Consultation Paper.  

18.123 In addition, the above definition of “flat” is unsatisfactory in the case of a house that 
has been divided so that the basement or the attic forms a separate residential unit.  
The remainder of such a house – which may be a substantial dwelling of several 
storeys – is divided from that basement or attic flat, and would therefore also be 
strictly within the definition of a “flat”, even though it would not be classified as a flat 
for any other purpose. 

Conclusion 

18.124 For the purposes of all of the provisions of the TCPA 1990 that are in force in Wales84 
– the term “dwellinghouse” seems to be used to refer to a building or part of a building 
that is used as a single private dwelling and for no other purpose.  That is, it relates 
to the residential use of the building or part, and is not dependant on the number of 
units in the building that are in such use.  Given the inconsistent definitions of the 
term in secondary legislation, highlighted above, we provisionally consider that it 
would be helpful to make this clear in the interpretation section of the Bill. 

18.125 Further, it might also be more in line with current usage of the English language if the 
English language version of the Bill were to use the term “dwelling” instead of 
“dwellinghouse”.  That would reflect the fact that the term is referring to a building or 
part of a building that is used in a particular way, rather than to a particular type of 
building.  It would also be in line with recent Assembly Bills, where the term “dwelling” 
has generally been used.   

18.126 Finally, we note that the Building Regulations includes the following definitions: 

“dwelling” includes a dwelling-house and a flat; 

“dwelling-house” does not include a flat or a building containing a flat.85 

18.127 This seems to us to encapsulate succinctly the concepts we have been considering 
above, and we suggest that a definition along those lines would be appropriate for 
inclusion in the Bill.  However, since the only occurrence of the word “dwellinghouse” 
would then be within the definition of “dwelling”, it would appear that the definition of 
“dwelling” could simply be to the effect that it includes a house and a flat.  A “house” 
and a “flat” would then be ordinary English words, not requiring a specific definition. 

                                                
84  See paras 18.106 to 18.111. 
85  Building Regulations 2010, reg 2. 
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Consultation question 18-15. 

 We provisionally propose that:  

(1) the provisions of the English language version of the Bill equivalent to 
sections 55, 171, 183, 196A and 214B and Schedule 3 of the TCPA 1990 
should be framed by reference to a “dwelling”, rather than a 
“dwellinghouse”, and 

(2) the interpretation section of the Bill should include a definition of the term 
“dwelling”, to the effect that it includes a house and a flat.   

Do consultees agree? 

 

DEFINITION OF “CURTILAGE” 

Use in planning and other legislation  

18.128 The word “curtilage” is used in a number of places in the TCPA 1990.  Firstly, there 
are references, noted above, to “the curtilage of a dwellinghouse” and “the curtilage 
of a dwelling”.86  And some of the provisions of the TCPA 1990 applying only in 
England, also noted above, refer to the curtilage of a dwellinghouse.87  Secondly, 
there is a reference to the curtilage of land used by statutory undertakers for their 
works.88    

18.129 Thirdly, “curtilage” has particular significance in the context of listed buildings, as 
section 1(5) of the Listed Buildings Act states that a “listed building” includes a pre-
1948 structure in the curtilage of the building in the list.   

18.130 Fourthly, more widely, the term “curtilage” appears more than 1,500 times in a wide 
variety of pieces of primary and secondary legislation.89  A significant number of 
those, but by no means all, relate to planning.90  And most references are to land “in 
the curtilage of” a building of a specified description.   

18.131 So, for example, in the GPDO 1995, there are 128 references to “curtilage” – in 
general provisions, such as “curtilage of a building”, “buildings within the same 
curtilage”, “curtilage of the original building”, “boundary of the curtilage of the 
premises”, “curtilage of a listed building”, and “curtilage of a protected building”; and 

                                                
86  TCPA 1990, s.55(2)(d) (see para 18.107); Sch.13, para.19 (see para.18.108). 
87  TCPA 1990, s. 60(2B), (2C) (see para 18.113), ss 225C(14) and 225F(8) (see para 18.115). 
88  TCPA 1990, Sched. 14, para 3(5),(7) 
89  From the Pluralities Act 1838 to the Neighbourhood Planning Act 2017; and from the Industrial Training 

(Construction Board) Order 1964 to the Commons Act 2006 (Correction, Non-Registration or Mistaken 
Registration) (Wales) Regulations 2017.  See, for example, Dyer v Dorset CC [1989] QB 346, CA (Housing 
Act 1980);  Methuen-Campbell v Walters [1979] QB 525 (conveyancing);. 

90  See Sinclair-Lockhart’s Trustees v Central Land Board (1951|) 1 P&CR 195 at 204 (development charge); 
Stephens v Cuckfield RDC [1959] 1 QB 516 at p 526; upheld at [1960] 2 QB 373. 
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in more specific provisions, such as “curtilage of a dwellinghouse”, “curtilage of an 
existing industrial building or warehouse”, “curtilage of an existing school, college 
[etc]”, “curtilage of an operational Crown building”, “curtilage of an office building”, 
“curtilage of a shop”, and “curtilage of more than one stand-alone solar”.  The courts 
have clarified that, in applying such provisions, it is necessary to consider what is the 
curtilage of the building in question at the date on which the proposed development 
is to be carried out; but what is the extent of the curtilage will be “quintessentially a 
matter of fact”.91 

18.132 There appears to be no difference between the meaning of the term in primary and 
secondary legislation. 

18.133 Planning policy documents sometimes refer to development being acceptable within 
the curtilage of existing buildings. Planning Policy Wales, for example, refers to the 
curtilage of previous development; and defines “curtilage” as “the area of land 
attached to a building”.92   

Responses to the Scoping Paper  

18.134 In the Scoping Paper, we noted that the word “curtilage” is not defined in statute; we 
expressed a preliminary view that such a definition would improve the transparency 
of the law.  The majority of consultees who passed comment on whether a definition 
of curtilage should be included in the new Planning Bill agreed that it should.93  For 
example, the Residential Landlords Association thought that the very fact that there 
is uncertainty in the law is a reason to codify principles so as to improve the current 
state of the law:  

We agree that the vexed issue of what is in the “curtilage” should be 
addressed. As it covers many different circumstances clearly it can only 
set down principles but anything would be an improvement on the 
current uncertainty around this issue. Non-exhaustive examples could 
be employed where appropriate. 

18.135 RTPI Cymru noted that their members expressed support for the view that a definition 
of “curtilage” would improve the transparency of the law and would improve matters 
from an operational point of view. They noted the following:  

Defining a curtilage, in the absence of any clear statutory definition, is 
extremely complicated and difficult – both in dealing with residential 
curtilage issues in relation to permitted development and in dealing with 
defining the extent of listed building protection (i.e. including fixtures 
and buildings within the curtilage).  

                                                
91  James v Secretary of State [1991] 1 PLR 58; see also Collins v Secretary of State [1989] EGCS 15, 

McAlpine v Secretary of State [1995] 1 PLR 16; Lowe v Secretary of State [2003] 1 PLR 81. 
92  PPW, Edition 9, November 2016, Figure 4.4; Withers v Secretary of State [2002] 4 PLR 102; Wheeler v 

Secretary of State [2002] 4 PLR 102. 
93  Seven consultees commented on whether curtilage should be defined in the new Planning Code: five 

agreed and two disagreed.  
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18.136 Persimmon agreed that a definition of “curtilage” should be included but noted that 
there should be further consultation regarding its meaning and the date at which the 
meaning should apply, pointing out:  

The curtilage of a listed building should reflect the date the building was 
listed whereas the curtilage associated with a current planning 
application should be taken from the date the application was 
submitted. 

18.137 Neath Port Talbot Council, Merthyr Tydfil County Borough Council, Planning Officers 
Society Wales (POSW) (South West Wales) also agreed that curtilage should be 
defined in the new Planning Bill.  

18.138 However, we also received two responses suggesting we do not codify the definition 
of curtilage.  The Planning Inspectorate thought that the matter of curtilage does not 
lend itself well to being set down in law, given that ‘it is very much fact and degree’. 
Similarly, the Country Land and Business Association (CLA) also explained that 
producing a definition of curtilage is not desirable, given that the concept of curtilage 
in a rural context may be completely different to that of a curtilage in a more urban 
context.  It noted that “it would depend on how this was done, and this may well apply 
to other codifications / definitions”.  It suggested that definitions such as this might be 
better addressed using guidance and referred to the recent Historic England 
guidance on listed building curtilage. According to the CLA:  

Curtilage undoubtedly causes confusion, but case law does often 
provide a degree of certainty, for example in making it clear that if 
building B is not and has never been ancillary to building A, then 
building B is unlikely to be in the curtilage of building A. In contrast, the 
approach suggested in 7.17 appears to be “here is a bullet-point list of 
about 10 factors, any of which might potentially be relevant in deciding 
this question, but the Code will not indicate either what each bullet point 
means in practice, or which factors might be more relevant in any 
particular case”. That could be manifestly unhelpful and much worse 
than the current position. Any codification therefore needs to be 
carefully designed to increase certainty for all parties, not reduce it.  

The term “curtilage” in case law   

18.139 “Curtilage” is not a word in ordinary English usage; both it and its Welsh equivalent 
(cwrtil) occur only in legal contexts.94 It encapsulates a relatively straightforward 
concept: the land reasonably closely associated for most purposes with a building.  
Simply to replace it with another term would not remove the problem, which is to 
define with precision which land is to be considered as being associated with the 
building at a particular date.   

18.140 As to whether one structure (B) is in the curtilage of another principal building (A), the 
courts have considered this on many occasions; and they have thereby provided 
useful guidance that can be applied in other cases.  Perhaps the most notable 

                                                
94  Both derive from the medieval French word courtil, meaning “small court”. 
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decision is that of the Court of Appeal in Attorney-General v Calderdale BC,95 which 
related to whether a structure was within the curtilage of a building in the list.  The 
Court referred to a number of decisions showing that different facts might lead to 
different conclusions, and indeed that the same facts might lead to different judicial 
opinions.96  However, it concluded that: 

Three factors had to be taken into account in deciding whether a 
structure (or object) was within the meaning of [section 1(5) of the 
Listed Buildings Act], whatever might be the strict conveyancing 
interpretation of the ancient and somewhat obscure word “curtilage”.  
They are: 

(1) the physical ‘layout’ of the listed building and the structure; 

(2) their ownership, past and present; and 

(3) their use and function, past and present.97 

18.141 And the courts have also confirmed that not all the land in the same ownership as the 
principal building will be included;98 that some land in separate ownership may be 
included in certain cases;99 and that not every building has a curtilage.100   

18.142 The difficulty, as discovered by inspectors and judges in many cases, is applying any 
formula to a wide range of different factual situations.  Thus, where a house adjoins 
a patio, which in turn adjoins a lawn, then a shrubbery, then a walled kitchen garden 
(now used for a swimming pool), then a paddock, then a woodland, where precisely 
is the boundary of the curtilage?   

Conclusion 

18.143 We provisionally consider that it would not be possibly to devise an exhaustive 
definition of the term “curtilage”, applicable in every situation.  Further, there seems 
to be no other word in current English that is a suitable synonym for it.  However, we 
recognise that “curtilage” – unlike “dwelling” – is not a word that is in common use, 
and consider that it would be helpful to include a definition of it, to the effect that it is 
the land closely associated with a building.  That is of course, on its own, not a precise 
definition; and it should be amplified by a provision to the effect that the question of 

                                                
95  (1982) 46 P & CR 399. 
96  Methuen-Campbell v Walters [1979] QB 325; Vestry of St Martin’s in the Fields v Bird [1985] 1 QB 428; and 

Pilbrow v Vestry of the Parish of St Leonard Shoreditch 1985] 1 QB 433. 
97  [1983] JPL 310, AC, per Stephenson LJ.  See also Watson-Smyth v Secretary of State [1992] JPL 451; 

Skerritts of Nottingham Ltd v Secretary of State [2001] QB 59, CA.  
98  Collins v Secretary of State [1989] EGCS 15; James v Secretary of State [1991] 1 PLR 58; Lowe v The First 

Secretary of State [2003] 1 PLR 81. 
99  Calderdale [1983] JPL 310, AC, CA. 
100  R (Hammerton) v London Underground Ltd [2003] JPL 984. 
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whether one structure is within the curtilage of another is to be determined with regard 
to the three factors referred to in the Calderdale decision, noted above.101    

18.144 That would not pre-empt the role of the courts in applying those basic principles to 
the facts of particular cases arising in the future, but it would at least establish the 
principles to be considered.  And more detailed, non-statutory guidance could 
continue to be issued, as at present, showing how those principles might be applied 
in particular situations.  

18.145 It would also be helpful to clarify the date at which the extent of a building’s curtilage 
is to be considered.  However, that would best be done in the context of the Historic 
Environment Code.  We have accordingly already touched upon this briefly in 
Chapter 13 of this Consultation Paper.102  

Consultation question 18-16. 

We provisionally consider that it would be helpful for the Bill to include a provision 
to the effect that the curtilage of a building is the land closely associated with it, and 
that the question of whether a structure is within the “curtilage” of a building is to be 
determined with regard to:  

(1) the physical ‘layout’ of the building, the structure, and the surrounding 
buildings and land; 

(2) the ownership, past and present, of the building and the structure; and 

(3) their use and function, past and present. 

Do consultees agree? 

 

DEFINITION OF “AGRICULTURE” AND RELATED TERMS 

“Agriculture” and “agricultural” 

18.146 The terms “agriculture”103 and “agricultural” 104 are defined comprehensively in section 
336 of the TCPA 1990: 

“agriculture” includes horticulture, fruit growing, seed growing, dairy 
farming, the breeding and keeping of livestock (including any creature 
kept for the production of food, wool, skins or fur, or for the purpose of its 
use in the farming of land), the use of land as grazing land, meadow 
land, osier land, market gardens and nursery grounds, and the use of 
land for woodlands where that use is ancillary to the farming of land for 

                                                
101  For a comparable provision, see Corporation Tax Act 2010, s.730C, inserted by Finance Act 2013,  Sch.14. 
102  See paras 13-187 to 13.190. 
103  Used in TCPA 1990, ss 55, 147 and 315, Scheds 5 and 9. 
104  Used (other than in terms such as “agricultural unit”) in TCPA 1990, s 171. 

441



431 
 

other agricultural purposes, and “agricultural” shall be construed 
accordingly; 

18.147  “Agricultural”105 is also defined: 

(1) in section 147 of the TCPA 1990, for the purposes of sections 145, 146 and 
147 (purchase notices), and 

(2) in section 171, for the purposes of Chapter 2 of Part 6 (blight notices). 

18.148 In both cases, the provision in the TCPA 1990 imports the definition of “agricultural” 
in section 109 of the Agriculture Act 1947, which is in precisely the same terms as 
the definition in section 336 of the TCPA 1990.  Both section 147 and section 171 
add that “references to the farming of land include references to the carrying on in 
relation to the land of any agricultural activities”.  Subject to that addition, the 
definitions of “agricultural” add nothing to that in section 336, and need not be 
included in the Bill. 

18.149 Part 6 of Schedule 2 to the GPDO contains extensive references to “agriculture”, but 
does not further define the term, save to include certain activities for certain purposes. 

“Agricultural land” 

18.150 Chapter 1 of Part 6 of the TCPA 1990 relates to the service of a purchase notice in 
respect of “agricultural land”, where the claimant also has an interest in other 
agricultural land in the same unit.  Section 147 imports the definition of “agricultural 
land” from section 109 of the 1947 Act, which is as follows:  

The expression “agricultural land” means land used for agriculture which 
is so used for the purposes of a trade or business, or which is 
designated by the Minister for the purposes of this subsection, and 
includes any land so designated as land which in the opinion of the 
Minister ought to be brought into use for agriculture:  

Provided that no designation under this subsection shall extend— 

(a) to land used as pleasure grounds, private gardens or 
allotment gardens, or 

(b)  to land kept or preserved mainly or exclusively for the 
purposes of sport or recreation, except where the Minister is 
satisfied that its use for agriculture would not be inconsistent 
with its use for the said purposes and it is so stated in the 
designation. 

18.151 It is not known whether the Minister has designated any or, if so, how much land 
under section 109.  It would seem that the very specific definition of agricultural land 
in section 147 of the TCPA 1990 adds nothing to the general phrase “agricultural 
land”, interpreted solely in light of the definition of “agriculture” considered above.    

                                                
105  Used (other than in terms such as “agricultural unit”) in TCPA 1990, s 171. 
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And the oblique reference to the scheme of Ministerial designation is likely to be 
confusing for users of the Bill.   

18.152 Part 6 of Schedule 2 to the GPDO – which provides for permitted development rights 
for agricultural land – defines the term “agricultural land” as follows: 

Land which, before development permitted by this Part is carried out, is 
land in use for agriculture and which is so used for the purposes of a 
trade or business, and excludes any dwellinghouse or garden. 

18.153 This is a slightly more specific definition than the general one indicated above, but 
we consider that it would be appropriate for the interpretation of both Part 6 of the Act 
and also Part 6 of Schedule 2 to the GPDO. 

Other terms relating to agriculture  

18.154 The term “agricultural unit” is used in a number of places in the TCPA 1990 in relation 
to purchase notices and blight notices.106  It is defined, for both purposes, in section 
171 of the TCPA 1990107, as follows:    

land which is occupied as a unit for agricultural purposes, including any 
dwellinghouse or other building occupied by the same person for the 
purpose of farming the land. 

18.155 The term is also used in a number of places in Part 6 of Schedule 2 to the GPDO – 
which provides for permitted development rights for agricultural land.  That defines it 
in the same terms as in the Act, save that it also explicitly includes any dwelling on 
that land occupied by a farmworker. 

18.156 It would seem that that the two definitions are seeking to refer to the same concept, 
and that it would be more satisfactory for the definition in the GPDO, or one broadly 
to the same effect, to be included in the Bill.  

18.157 The terms “agricultural tenant” and “agricultural holding” are used only in section 65, 
and defined there (by reference to the Agricultural Holdings Act 1986 and the 
Agricultural Tenancies Act 1995).  It would seem sensible for these to be included at 
along with the provisions currently in that section. 

Conclusion 

18.158 We provisionally consider that it would be of assistance to users of the Code for all 
of these related definitions – so far as they are still required – to be brought together 
in one place, probably within the general interpretation section of the Bill.   

                                                
106  Used in TCPA 1990, ss 145, 149 to 151, 154, 155, 157, 158, 160 to 164, 166, 168, 171, and 307. 
107  TCPA 1990, s 147 imports the definition in s.171. 
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Consultation question 18-17. 

We provisionally propose that the interpretation section of the Bill should contain 
definitions of the following terms: 

(1) “agriculture” and “agricultural”, along the lines of the definition currently in 
section 336 of the TCPA 1990, with the addition of a reference to farming in 
line with those currently in section 147 and 171; and 

(2)  “agricultural land” and “agricultural unit”, broadly in line with the definition 
in Part 6 of Schedule 2 to the GPDO; 

and we provisionally propose that no further definitions of those terms be provided 
in relation to purchase notices and blight notices. 

Do consultees agree? 

 

MISCELLANEOUS PROVISIONS   

18.159 Section 314 of the TCPA 1990 enables a county council to direct that certain 
expenses incurred by it may be treated as having been incurred in respect of only 
part of its area, so that they can be appropriately reflected in council tax demands on 
different parts of the county.  Given the existence of a unitary system of local 
government in Wales, this provision seems to be otiose. 

18.160 Section 335 of the TCPA 1990 relates to the relationship between the modern 
scheme of planning control and legislation in force at or about the time of the passing 
of the TCPA 1947.  It appears to be obsolete. 

18.161 Parts 1 and 2 of Schedule 16 to the TCPA 1990 relate to sections 314 and 315 of the Act; 
Part 3 relates to section 315 and 318; and Part 6 to section 318.  In view of our 
consultation questions earlier in the Chapter,108 we provisionally consider that the 
Schedule is otiose.   

                                                
108  See paras 18.48, 18.49 (TCPA 1990, s 318 – ecclesiastical property),  paras 18.70 to 18.73 (s 315 – 

minerals regulations) and para 18.159 (s 314 – county council expenses). 
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