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Chapter 17: High Court challenges 

INTRODUCTION  

17.1 The normal means by which planning decisions can be challenged is by way of an 
appeal to the Welsh Ministers (considered in the first part of Chapter 11).  However, 
decisions of the Welsh Ministers, and some decisions of planning authorities – 
notably the grant of planning permission – can be challenged by an application to the 
High Court.  Such a challenge is in some cases by way of an application made under 
the provisions of Part 12 of the TCPA 1990; in other cases it will be by way of an 
application for judicial review, under Part 54 of the Civil Procedure Rules (CPR). 

17.2 In this Chapter we consider those two procedures, to see whether there is scope for 
simplification. We also look briefly at the procedure to enable the correction of minor 
errors in decisions.  

 

CHALLENGING VALIDITY OF DECISIONS  

Statutory challenges 

17.3 A person aggrieved by an order revoking or modifying a planning permission, or by a 
discontinuance order, a tree preservation order, or an order designating an area of 
special control of advertisements (or a costs order relating to any of those) may 
challenge it in the High Court by making an application under section 288(1)(a).1  But 
the validity of such orders may not be challenged in any other proceedings;2 that is, 
for example, a person being prosecuted for felling a tree protected by a tree 
preservation order may not challenge the validity of the order in the criminal 
proceedings. 

17.4 A person aggrieved by certain decisions of the Welsh Ministers (and any related costs 
orders) may challenge them in the High Court by making an application under section 
288(1)(b).3  The decisions in question are: 

(1) on an application called in by them for their decision, or an application for 
urgent Crown development; 

(2) on an appeal (relating to applications for certificates of lawful development, 
planning permission, consent to display advertisements, or consent to carry 
out works to protected trees);  

                                                
1  TCPA 1990, ss 284(1)(g),(2), 288(1)(a), (4).   
2  TCPA 1990, s 284(1)(e), (2). 
3  TCPA 1990, ss 284(1)(g),(3), 288(1)(b), (4).   
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(3) to confirm or not to confirm a purchase notice, or to confirm a completion 
notice; 

(4) in relation to an application for development of national significance (or for a 
secondary consent related to such development);  

(5) to grant planning permission or to discharge a condition or limitation on a 
permission, following an appeal against an enforcement notice; or  

(6) in relation to any direction under the regulations relating to advertisements.4 

Here too, the validity of such decisions may not be challenged in any other 
proceedings.5 

17.5 A person aggrieved by an order stopping up or diverting a highway (under section 
247 or 248 of the TCPA 1990) or a footpath or bridleway (under section 257) may 
challenge it in the High Court by making an application under section 287, but not 
otherwise.6   

17.6 The validity of the National Development Framework for Wales, a strategic or local 
development plan, and any revision of any of those, may be challenged by an 
application to the High Court under section 113(3) of the PCPA 2004, but not in any 
other legal proceedings.7 

17.7 In each case, the challenge must be made on the grounds that: 

(1) the decision was not within the relevant power under the relevant legislation, 
or 

(2) a procedural requirement has not been complied with.8 

17.8 Until relatively recently, there used to be an automatic right to make an application to 
the High Court under section 287 or 288.  However, as a result of amendments made 
by the Criminal Justice and Courts Act 2015, such applications must now not be made 
without the permission of the Court.9  The time limit for making such applications has 
always been six weeks from the date of the order or decision in question.10  

                                                
4   TCPA 1990, s 284(3)((h)(iii) also refers to certificates under regulations relating to advertisements or trees, 

but there are no such certificates in the current advertisements regulations , and neither certificates nor 
directions in the TCP (Tree Preservation) (England) Regulations  2012. 

5  TCPA 1990, s 284(1)(f), (3). 
6  TCPA 1990, ss 284(1)(c), (d), 287(1). 
7  PCPA 2004, s 113(2). 
8  TCPA 1990, ss 288(1), 287(2); PCPA 2004, s 113(3). 
9  TCPA 1990, ss 288(4A), 287(2A); PCPA 2004, s 113(3A) – all inserted by Criminal Justice and Courts Act 

2015, s 91, Sched 6, with effect from 26 October 2015 (SI 2015 No 1778). 
10  See now TCPA 1990, ss 288(4B), 287(2B); PCPA 2004, s 113 (3B) – all inserted by Criminal Justice and 

Courts Act 2015, s 91, Sched 6.  That time limit may not be extended (Smith v East Elloe RDC [1956] AC 
736; R v Secretary of State ex p Kent [1990] 1 PLR 128. 
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17.9 An appeal to the High Court on a point of law may also be made, under section 289 
of the TCPA 1990, against a decision of the Welsh Ministers on an appeal against: 

(1) an enforcement notice11;  

(2) a tree replacement notice; or 

(3) an unsightly land notice under section 215.12 

Such appeals have always required the permission of the High Court.13  And they 
must be made within 28 days of the decision in question (although that limit may be 
extended).14 

17.10 Further statutory rights of appeal to the High Court against similar types of decisions 
are contained in sections 62 to 65 of the Listed Buildings Act 1990, section 22 of the 
Planning (Hazardous Substances) Act 1990, and section 55 of the Ancient 
Monuments and Archaeological Areas Act 1979.  In almost all cases, there are similar 
procedural requirements15, and similar provisions preventing challenges in the course 
of other proceedings. 

17.11 It may be noted in passing that the House of Lords in Boddington v British Transport 
Police explicitly accepted that the provisions of the TCPA relating to enforcement 
were an example of a particular context in which an administrative act triggering 
consequences for the purposes of the criminal law was held not to be capable of 
challenge in criminal proceedings, but only by other proceedings: 

The Town and Country Planning Act 1990 contained an elaborate code 
including provision for appeals against [enforcement] notices, and that on 
the proper construction of section 179(1) of the Act all that was required 
to be proved in the criminal proceedings was that the notice issued by the 
local planning authority was formally valid.16 

17.12 The same principle would apply in relation to challenges to planning decisions 
generally.  That is, they may be challenged by an application to the High Court under 
Part 12 of the TCPA 1990, but not otherwise.  

Challenge by way of judicial review 

17.13 Other decisions made under the TCPA 1990, the PCPA 2004 and similar legislation 
cannot be challenged by the statutory procedures referred to above, but must be 

                                                
11  Other than a decision granting planning permission in response to an enforcement notice appeal, which 

must be brought within six weeks, under s 288. 
12  TCPA 1990, s 289. 
13  TCPA 1990, s 289(6). 
14  Civil Procedure Rules (“CPR”), Part 52, Practice Direction para 22.6C(1). 
15  The only exception is that the requirement for permission does not apply to appeals under the 1979 Act. 
16  [1998] UKHL 13; [1999] 2 AC 143, per the Lord Chancellor at p 161, referring to the speech of Lord 

Hoffmann in R v Wicks [1998] AC 92 at p 120. 
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challenged by an application for judicial review under Part 54 of the Civil Procedure 
Rules (“CPR”). 

17.14 Decisions in this category include most decisions and orders by planning authorities, 
including in particular decisions to grant planning permission or other consents – so 
that challenges by third parties to the grant of permission must be by way of judicial 
review.  Judicial review is also the appropriate procedure by which to challenge 
decisions taken by the Welsh Ministers in interim proceedings, or under informal 
arrangements, or as to whether to call in a planning application, or as to the procedure 
by which to determine an appeal or call-in, or to take no action.  And it is appropriate 
for challenges to central and local government policy and procedure generally. 

17.15 An application must also be brought under Part 54 where an applicant is seeking a 
mandatory, prohibitory or quashing order – that is, an order requiring a public body 
to do something, or to desist from doing something, or to quash a decision that it has 
made.  And the Part 54 procedure may be used where the claim is for a declaration 
(a court order declaring the effect of the law in relation to a particular matter) in 
relation to a decision or other action by a public body under the planning Acts.17   

17.16 A challenge under Part 54 has always required the permission of the High Court.18  
The position used to be that such a challenge had to be made “promptly, and in any 
event within three months”.  Since 2013, it must be made within six weeks.19  

Comparison between the two procedures 

17.17 Most Acts contain no special statutory procedure providing for a review of decisions 
by public authorities.  There was no such special procedure, equivalent to section 
288 of the TCPA 1990, in the TCPA 1947; and there is still no such procedure in the 
corresponding legislation applying to Northern Ireland.  The statutory procedure that 
now exists in the 1990 Acts was first introduced in the TCPA 1959, in response to the 
recommendations of the Committee on Administrative Tribunals and Inquiries (the 
Franks Report) as to the perceived inadequacy of the judicial review system at that 
time.20   

17.18 However, in the succeeding 50 years since the Franks Report, the judicial review 
system has been extensively developed, not least as a result of the changes made 
to the Rules of the Supreme Court in 1977 and the Supreme Court Act 1981.  It is 
now widely recognised as a satisfactory mechanism for the review of administrative 
decisions.   

17.19 Further, the distinctions between the statutory procedure under Part 12 of the TCPA 
1990 and the judicial review procedure under Part 54 of the Civil Procedure Rules 
have now almost entirely disappeared.  In particular, the Civil Procedure Rules were 

                                                
17  CPR, rr 54.2, 54.3. 
18  CPR, r 54.4 (replacing Rules of the Supreme Court, Order 53, r 3, as amended in 1978). 
19  CPR, r 54.5(5), inserted by SI 2013 No 1412.  The six-week limit only relates to challenges under “the 

planning Acts”, which do not include the PCPA 2004 or other Acts such as the Ancient Monuments Act 1979 
(see CPR, r 54.5(A1), TCPA 1990, s 336). 

20  TCPA 1959, s 31; see Report of the Committee on Administrative Tribunals and Enquiries (the Franks 
Report, 1957), Cmnd 218, para 359. 
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amended in 2013 so as to require all judicial review challenges under the planning 
Acts to be brought within six weeks – the same time limit for applications under Part 
12; and Part 12 was itself amended by the Criminal Justice and Courts Act 2015 to 
require permission to be obtained for all High Court challenges.  

17.20 Richard Harwood QC accordingly noted, in his book Planning Permission, that “there 
is an overwhelming case for legislative reform to deal with all planning challenges by 
judicial review, subject to statutory time limits where appropriate.”21 

17.21 In the Scoping Paper, we accordingly stated that we would consider whether Part 12 
of the TCPA 1990 should continue to exist alongside judicial review.22  

17.22 Only one consultee commented on this suggestion.  The Planning and Environmental 
Bar Association (PEBA) agreed that there was a need to review the interrelationship 
between the two procedures:   

We share the Commission’s view that, within the scope of this project, 
there is a need to review both the provisions of section 288 of the 1990 
Act and the interrelationship between part 12 of the 1990 Act and the 
judicial review procedure.  We note that the law on the exercise of 
judicial discretion in both statutory challenges to and applications for 
judicial review of planning decisions continues to be the subject of 
relatively frequent judicial commentary.      

Procedure for challenges to validity of other planning decisions  

17.23 By way of comparison, it is noticeable that sections 61N and 106C of the TCPA 1990 
and sections 13 and 118 of the Planning Act 2008 contain a series of provisions 
relating to challenges to various categories of decisions and other matters.  In each 
case, the provision is to the effect that:  

“a court may entertain proceedings for questioning [the relevant decision or 
other matter] only if – 

(a) the proceedings are brought by a claim for judicial review, and 

(b) the claim form is filed before the end of the period of six weeks 
beginning with the day after the day on which [the relevant 
decision was made or matter arose].”23 

Possible simplification 

17.24 We provisionally consider that it would be a significant improvement for there to be 
only one procedure by which to challenge all decisions under the Planning Bill – 
namely, judicial review.  This could be achieved by introducing a provision along the 
lines of those noted in the previous paragraph, stating that all decisions of any public 

                                                
21  Harwood, Planning Permission, para 25.12. 
22  Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.91. 
23  TCPA 1990, s 61N (neighbourhood development orders in England) and s 106C (planning obligations 

relating to development consent); Planning Act 2008, s 13 (national policy statements), s 118 (development 
consent orders) – all as amended by Criminal Justice and Courts Act 2015, s 92. 
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body under the Code (other than those where there is available a right of appeal to 
the Welsh Ministers24) – and all failures to make any such decision – may be 
challenged in the courts, but only by way of an application for judicial review.   

17.25 Such a provision would prevent a collateral challenge being made to the validity of 
such a decision – for example, in the course of criminal proceedings – as at present.25 
It would also automatically introduce the procedures under Part 54 of the CPR.   

17.26 The relevant time limits, to be prescribed in the Bill, would presumably continue to be 
six weeks in most cases.  The only exceptions would be in relation to enforcement 
proceedings, where public policy decisions indicate that shorter time limits are 
desirable.  As noted above26, a four-week limit currently applies in the case of a 
challenge to a decision of the Welsh Ministers on an appeal against an enforcement 
notice27, a tree replacement notice and an unsightly land notice.  We provisionally 
consider that the same principle would apply equally to decisions to refuse a 
certificate of lawfulness of existing use or development.   

17.27 Such a change would not lead to any alteration in the right of any person to apply to 
the courts to challenge the planning decisions and related actions of public bodies, 
but would mean that all such challenges would in future be brought under a single 
procedure. This is likely to require the approval of the UK Government department 
responsible for court procedures. 

                                                
24  Notably appeals against a notice that an application is invalid (under TCPA 1990, s 62ZA), the decision of a 

planning authority on a planning application (s 78), an enforcement notice (s 175); the decision on an 
application for a lawful development certificate (s 195) – or the corresponding provisions relating to listed 
buildings, conservation areas, advertisements and trees – or a tree replacement notice (s 203), and an 
unsightly land notice (s 217). 

25  See paras 17.10, 17.11 above. 
26  See para 17.9 above. 
27  Other than a decision granting planning permission in response to an enforcement notice appeal. 
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Consultation question 17-1. 

We provisionally propose that the provisions currently in Part 12 of the TCPA 1990 
(challenges in the High Court to the validity of actions and decisions under the Act) 
should be replaced in the Planning Code by new provisions to the effect that a court 
may entertain proceedings for questioning any decision of a public body under the 
Code (other than one against which there is a right of appeal to the Welsh Ministers) 
– and any failure to make any such decision – but only if: 

(1) the proceedings are brought by a claim for judicial review; and 

(2) the claim form is filed: 

- before the end of the period of four weeks in the case of a challenge to 
the decision of the Welsh Ministers on an appeal against an enforcement 
notice (other than a decision granting planning permission), a tree 
replacement notice, an unsightly land notice or a decision refusing a 
certificate of lawfulness of existing use or development; or 

- before the end of the period of six weeks in any other case,  

beginning with the day after the day on which the relevant decision was 
made. 

Do consultees agree? 

 

Cross-border applications  

17.28 Section 286(1) of the TCPA 1990 prevents a challenge being made to a decision by 
a planning authority on the grounds that it should have been made by another 
authority.  This might be relevant where an application relates to land crossing the 
border between the areas of two authorities, in which case the two authorities will 
reach an agreement as to which is to determine the application.   

17.29 We thus consider that an equivalent provision should be included in the Code – 
possibly alongside the introductory provisions dealing with planning authorities 
generally.28   

17.30 Section 286(2) need not be restated in the Code, as it only relates to England. 

 

CORRECTION OF MINOR ERRORS 

17.31 Under Part 5 of the PCPA 2004, where the Welsh Ministers or an inspector issue a 
decision under the planning Acts that contains a correctable error, they may correct 
the error if they are requested to do so by any person (under section 56(2)(a)) or if 

                                                
28  See paras 5.131 to 5.137. 

408



 

398 
 

they notify the applicant of their intention to do so (under section 56(2)(b)).29  The 
procedure relates to a wide variety of decisions, notably those relating to various 
types of appeals.30  This enables decision-makers to correct errors in a decision letter 
without having to go through the complex and expensive procedure of a High Court 
challenge.  The procedure was designed to be used in connection with “obvious 
clerical errors … not material errors going to the substance of the decision.”31 

17.32 However, decision-makers may only take such action within the period allowed for a 
High Court challenge (normally six weeks from the date of the decision in question32).  
This has the disadvantage that where, as commonly occurs, a High Court challenge 
to such a decision is made just before the expiry of the relevant time-period, there is 
no scope for the decision-maker to respond by issuing a correction notice, so that the 
only option open to them may be to consent to judgment.   

17.33 We provisionally consider that it would be appropriate to retain the existing provision 
whereby a request cannot be made (under section 56(2)(a)) and a notification cannot 
be given (under section 56(2)(b)) after the end of the statutory challenge period. 
However, there should be a period of, say,14 days within which the decision-maker 
can respond to such a request and the applicant can respond to such a notification.  
Once the request or notification has been made, the six-week time limit would be put 
on hold until either a response had been made or the 14-day for response had 
expired. 

17.34 In addition, because the correction provisions are in the PCPA 2004, rather than in 
the planning Acts themselves, they may not be used to correct an error in the 
correction notice itself.  That would be resolved if the provisions currently in Part 5 of 
the PCPA 2004 were to be brought into the Planning Bill, and the scope of the 
decisions that could be corrected were to be extended accordingly. 

Consultation question 17-2. 

We provisionally consider that the provisions of Part 5 of the PCPA 2004 (relating to 
the correction of minor errors in decisions) should be included within the Bill, but 
amended so as to allow a 14-day period within which the Welsh Ministers or an 
inspector can respond to a request to make a correction to their decision, and an 
applicant can respond to a notification by them that they propose to make such a 
correction. 

Do consultees agree? 

 

                                                
29  PCPA 2005, s, 56.  It seems from the wording of s.57(1) that the two paragraphs of s. 56(2) are to be read 

disjunctively (that is, as if they were alternatives).   
30  TCPA 2004, s.59(4). 
31  Hansard, HL Debs, 5 February 2004, Vol 657, col 885. 
32  See para. 17.8 above. 
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