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Chapter 14: Outdoor advertising  

INTRODUCTION  

14.1 The control of outdoor advertising is one of the more successful, if sometimes 
unappreciated, aspects of the planning system in the UK.  It is based on a self-
contained legislative scheme, largely contained in secondary legislation.  

14.2 The relevant primary legislation is in Chapter 3 of Part 8 of the TCPA 1990.  This 
provides that Regulations under the Act shall make provision for restricting or 
regulating the display of advertisements so far as appears to be expedient to the 
Welsh Ministers in the interests of amenity and public safety.  The relevant 
Regulations are the TCP (Control of Advertisements) Regulations 1992 (“the 1992 
Regulations”).1  When they were first made, they were applied in England and Wales, 
but they now apply only in Wales since the appearance of the TCP (Control of 
Advertisements) (England) Regulations 2007.   

14.3 Section 336 of the TCPA 1990 provides a very wide-ranging definition of 
“advertisement”.2  Regulation 1 of the 1992 Regulations then excludes from control 
altogether the display of an advertisement in any of the categories in Schedule 2 – 
largely items that are outside the generally understood meaning of the word 
“advertisement” or are almost always unobjectionable, such as advertisements inside 
buildings, promotional material on vending machines, and traffic signs.  Regulation 6 
grants “deemed consent” for an advertisement in any of the categories of 
advertisements listed in Schedule 3 that are acceptable in most but not necessarily 
all cases – such as brass plates outside doctors’ surgeries, estate agents’ boards, 
and shop fascia signs – although a planning authority can withdraw that deemed 
consent in a particular case by serving a discontinuance notice under regulation 8.  
Other advertisements – in particular roadside hoardings – require “express consent”, 
obtained from the planning authority or on appeal from the Welsh Ministers.   

14.4 The categories of advertisements in Schedules 2 and 3 are generally subject to strict 
limitations as to the size of the display in question, and other details; and those 
limitations may be more stringent in more sensitive areas. 

14.5 The display of an advertisement may sometimes amount to “development”, which 
would, in principle, require planning permission.3  Section 222 of the 1990 Act 
accordingly provides that permission is deemed to be granted, where required, for 
any display that is in accordance with the Regulations.  The display of an 
advertisement attached to a listed building may amount to an alteration of a listed 
building, for which listed building consent would be required. 

                                                
1  SI 1992 No 666, amended by SIs 1994 No 2351 and 1999 No 1810; amended by TCP (Control of 

Advertisements) (England) Regulations 2007 (SI  No 783), reg 32 so as to apply only in Wales; 
subsequently amended by SIs 2012 No 791 and 2017 No 553. 

2  See para 14.11. 
3  See para 7.12. 
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14.6 The display of an advertisement without the required consent is not just a breach of 
planning control – as with other unauthorised development – but constitutes a strict 
liability offence. 4 

Possible reforms 

14.7 Given that the focus of this Consultation Paper is on the primary legislation to be 
contained in the new Planning Code, the emphasis of this Chapter is on changes to 
that legislation, currently in the TCPA 1990.   

14.8 However, the details of the law as to the display of outdoor advertising are largely 
contained in the relevant secondary legislation.  It is to be expected that the 1992 
Regulations applying in Wales, now 25 years old, will be updated in due course; and 
at that time it will no doubt be appropriate to consider whether it would be appropriate 
to make amendments.  Any proposals for such changes will obviously need to be the 
subject of consultation with those directly involved (including planning authorities and 
advertisers).   

14.9 In particular, the changes made in 2007 in England generally derived from proposals 
first included in a Government consultation paper issued in 1999 – apparently in 
relation to both England and Wales.5  Many of those seem to have resulted in an 
improved system, and we consider that they should be considered carefully when the 
Regulations are updated.   

14.10 We also make some reference below to other possible changes to the Regulations.6 

 

BASIC CONCEPTS 

Definition of “advertisement” 

14.11 The starting point of the statutory provisions relating to advertising is the definition of 
the word “advertisement”.  This is defined in section 336 of the TCPA 1990 as follows: 

“advertisement”  

[a] means any word, letter, model, sign, placard, board, notice, 
awning, blind, device or representation, whether illuminated or 
not, in the nature of, and employed wholly or partly for the 
purposes of, advertisement, announcement or direction, and  

[b] (without prejudice to the previous provisions of this definition), 
includes any hoarding or similar structure used or designed, or 

                                                
4  Presumably because advertisements are easy to put up and take down, so that conventional enforcement 

action would be insufficient to deter unauthorised displays. 
5  Modernising Planning: Outdoor Advertisement Control, Department of the Environment, Transport and the 

Regions, July 1999.   
6  See Consultation questions 14-3, 14-7, 14-8, 14-9 and 14-10.  
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adapted for use, and anything else used, or designed, or 
adapted principally for use, for the display of advertisements; 

and references to “the display of advertisements” shall be construed 
accordingly.”7 

14.12 The definition has been split into two parts [a] and [b] to assist clarity. 

14.13 It will be noted, firstly, that each part of this definition is circular, in that the term 
“advertisement” is defined by reference to, amongst other things, the term that is 
being defined.  As has been pointed out in the High Court:  

“There is a degree of circularity in this definition ...  In this respect the 
definition of an advertisement is like the definition of the proverbial 
elephant.  One knows an elephant (or advertisement) when one sees 
it because it is in the nature of an elephant (or advertisement).”8 

This is intrinsically unsatisfactory. 

14.14 Secondly, part [a] is an exclusive definition – that is, for something to be an 
advertisement, it must come within it; and includes the items mentioned in part [b].  
Thus, for example, a beam of light produced by a searchlight is clearly not a placard, 
board, notice, awning or blind; but it has been held by the High Court that it is a “sign”, 
and could therefore be included within the definition if it were to be used for the display 
of advertisements, that is, words, letters etc., employed wholly or partly for the 
purposes of advertisement.9 

14.15 The “advertisement” that is to be controlled is thus not the message being put forward 
(in words or pictures) by the advertiser; it is rather the physical means by which that 
message is put across – be it a paper poster on a conventional roadside hoarding, a 
brass plate outside a doctor’s surgery, a fascia over a shop window, a blind over the 
window of a café or an umbrella on its forecourt (if, in either case, it is carrying 
advertising material), a freestanding sign announcing the presence of a car dealer, a 
“For Sale” sign, a flag, or a balloon being used for advertising – or, it would seem, a 
searchlight beam. 

14.16 The definition in the Act is therefore seeking to encapsulate a concept along the 
following lines – 

“advertisement” means any sign, placard, board, notice, hoarding, awning, 
blind, or other object or structure, whether illuminated or not, that is  

(a) designed, or adapted for use for the purpose of announcement, 
publicity or direction, and  

                                                
7 TCPA 1990, s 336, as amended by the Planning and Compensation Act 1991, s 24. 
8 Butler v Derby CC [2006] 1 WLR 1346, per Sullivan J at [18].  
9 Newport BC v Secretary of State; Great Yarmouth BC v Secretary of State (1997) 74 P&CR 147 at p 155.  

The Newport (Wales) case related to an unfocussed beam of light projecting into the sky; the Great 
Yarmouth case related to a searchlight located at an amusement arcade, producing a beam that moved 
across the base of the clouds to form a “space-flower” pattern.   
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(b) used wholly or partly for such a purpose. 

14.17 The definition in the Act applies equally to the interpretation of the Regulations.10  
However, there is also a definition of “advertisement” in the Regulations, which 
excludes memorials (including funerary memorials) and railway signals.11  The 
corresponding definition in the Regulations applying in England additionally excludes 
placards and other objects borne by people or animals. 

14.18 We provisionally consider that it would be helpful to include in the Bill, alongside the 
provisions dealing with advertising, a single non-circular definition of “advertisement”, 
to include both the essence of the definition currently in the Act and the refinements 
currently in the Regulations.   

14.19 Finally, the definition of “advertisement” in the Act concludes with the words “… and 
references to the display of advertisements shall be construed accordingly”.  And 
both the TCPA 1990 and the 1992 Regulations refer in many places to the “display 
of advertisements”. 

14.20 No further definition of the term “display” is provided.  However, this seems to cause 
no problem in practice.  Further, given the many different kinds of advertisements, it 
is unlikely that there is any definition of “display” that would be particularly helpful.  
We therefore provisionally consider that the closing words of the definition of “advert” 
are simply omitted. 

Consultation question  14-1. 

We provisionally propose that the definition of “advertisement” in the TCPA 1990 
should be clarified, and included in the Bill alongside other provisions relating to 
advertising. 

Do consultees agree? 

 

Consultation question  14-2. 

We provisionally consider that the reference to “the display of advertisements”, 
currently included in the statutory definition of “advertisement” in the TCPA 1990, 
could be omitted. 

Do consultees agree? 

 

                                                
10  Interpretation Act 1978, s 11. 
11  1992 Regulations, reg 2(1). 
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Definitions: the site of a display of advertisements  

14.21 The Act also refer to the “site” on which an advertisement is displayed.12  “Site” is not 
defined in the Act; but it is defined in the Regulations, as “any land or building, other 
than an advertisement, on which an advertisement is displayed”.13  And section 336 
of the Act defines “land” as meaning any corporeal hereditament, including a 
building”, and “building” to include “any structure or erection, and any part of a 
building, as so defined”.    

14.22 We provisionally consider that there is no instance in either the Act or the Regulations 
where the word “land” could not be used in place of “site” – bearing mind that “land” 
includes “building”.  To do so would lead to no change in the substantive law, but 
would avoid introducing a different technical term in either the Act or the Regulations, 
and lead to both clarity and simplicity.  For example, section 220(2)(a) of the TCPA 
1990 provides that regulations may regulate “the sites on which advertisements may 
be displayed and the manner in which they are to be affixed to the land”; this would 
become “the land on which advertisements may be displayed and the manner in 
which they are to be affixed to it”. 

14.23 Since, as noted, the term “site” is defined in the existing Regulations, it could be 
replaced with “land” when they are next updated.  Alternatively, given that there are 
almost inevitably going to have to be regulations amending all the relevant secondary 
legislation to take account of the coming into force of the new Act, those regulations 
could amend the various references in the Advertisements Regulations so as to refer 
to “land”. 

Consultation question 14-3. 

We provisionally propose that the word “land” should be used in place of “site” and 
“sites”: 

(1) in the provisions of the Bill relating to the control of advertisements; and 

(2) in the Regulations when they are next updated. 

Do consultees agree? 

 

Definitions: the person displaying an advertisement  

14.24 It is important to know: who is responsible for obtaining consent for the display of an 
advertisement, and for complying with any conditions subject to which consent 
(deemed or express) may have been granted; who is liable for prosecution in the 
event that consent has not been granted for a particular display, or those conditions 
or limitations have not been complied with; and on whom a discontinuance notice 
must be served if the authority wishes to bring about its removal. 

                                                
12  TCPA 1990, ss 220(2)(a), 221(7)(b),(8)(b), 223(1)(b), 224(1)(b). 
13  1992 Regulations, reg 2(1). 
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14.25 Section 224(4) of the TCPA 1990 provides as follows:  

“a person shall be deemed to display an advertisement for these purposes if: 
(a) he is the owner or occupier of the land on which the advertisement is 

displayed; or 
(b) the advertisement gives publicity to his goods, trade, business 

or other concerns.”  

14.26 Regulation 2(3)(b) of the 1992 Regulations provide as follows: 

Any reference in these Regulations to a person displaying an advertisement 
includes—  
(a) the owner and occupier of the land on which the advertisement is 

displayed; 
(b) any person to whose goods, trade, business or other concerns publicity 

is given by the advertisement; and 
(c) the person who undertakes or maintains the display of the 

advertisement. 

14.27 It will be noted that the definition in the Regulations is not exclusive; and that the third 
category is not mentioned in section 224(4).  That seems surprising, as the person 
undertaking the display – that is, in conventional terms, the advertising contractor – 
is in many cases the one principally responsible.  Presumably such a person is liable, 
in addition to those in the two categories mentioned in section 224(4).   

14.28 There are in fact few references in the Regulations specifically to a person displaying 
an advertisement14, but regulation 27 provides that “a person displaying an 
advertisement in contravention of these Regulations shall be liable on summary 
conviction of an offence under section 224(3) of the Act to a fine …”.   

14.29 We provisionally consider that it would be preferable for there to be a single definition 
– in the primary legislation – which would apply both to assist in the interpretation of 
the Regulations and to determine who is liable to conviction for unlawful display.  That 
definition should be based on the inclusive definition currently in the Regulations.   

                                                
14  1992 Regulations, reg 7(2)(b),(8) (notification of directions restricting deemed consent); reg 8(2),(6) (service 

of discontinuance notice); reg 27 (liability); Class A, condition 4 (display of balloon advertisement); Class 3C, 
condition (4), Class 8, condition (4) (categories of deemed consent). 
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Consultation question 14-4. 

We provisionally propose that a definition of “person displaying an advertisement” 
in the TCPA 1990 should be included in the Bill alongside other provisions relating to 
advertising, to include: 

(1) the owner and occupier of the land on which the advertisement is 
displayed; 

(2) any person to whose goods, trade, business or other concerns publicity is 
given by the advertisement; and 

(3) the person who undertakes or maintains the display of the advertisement. 

Do consultees agree? 

 

CONSENT FOR ADVERTISING  

Deemed consent 

14.30 The most significant feature in practice of the system of advertisement control is the 
deemed consent granted by the Regulations for numerous categories of advertising 
prescribed in 14 Classes in Schedule 3 to the 1992 Regulations.  These categories 
have been widened over the years since the first Regulations were made in 1948.  
Advertising being displayed with deemed consent can be brought to an end by the 
planning authority serving a discontinuance notice, subject to a right of appeal to the 
Welsh Ministers. 

14.31 As noted above, it is to be expected that the Regulations applying in Wales, now 25 
years old, will be updated in due course15; and at that time it will no doubt be 
appropriate to review the classes of deemed consent, and in particular to consider 
whether to include new classes equivalent to those that have been introduced in 
England in and since 200716; or others particular to Wales.  We therefore make only 
limited proposals for technical reform in relation to the classes of deemed consent.17    

Discontinuance notices 

14.32 Where an advertisement is being displayed with the benefit of deemed consent, the 
planning authority may seek to bring it to an end by serving a discontinuance notice, 
requiring a particular display to be removed, or the site no longer to be used for such 
display.   

                                                
15  See paras 14.8 to 14.10. 
16  Including those in SIs 2007 No 783 (advertisements on balloons and on the exterior of telephone kiosks – 

new Classes 15 and 16), 2011 No 2057 (advertisements on electric vehicle charging points – new Class 17) 
and 2012 No 2372 (flags – amended Class 7). 

17  Exceptions relate to advertisements benefitting from planning permission (Consultation question 14-7), 
advertisements on vehicles (question 14-8) and advertisements on sites used for advertising for more than 
10 years (question 14-10). 
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14.33 There is no requirement in the 1992 Regulations that a discontinuance notice should 
contain any statement of the right to appeal against it.  This may be contrasted with 
the requirement in section 173(10) of the TCPA 1990 that every enforcement notice 
shall be accompanied by an explanatory note giving prescribed information as to the 
right of appeal under section 174. 

14.34 The High Court, in Swishbrook Ltd v Secretary of State for the Environment,18 
considered that the absence of such a requirement (in the 1989 Regulations) was 
“curious”, but made it clear that it should not be implied.  The opportunity to insert 
such a requirement was not taken when the Regulations were consolidated in 1992 
and (in England) in 2007; although a note to that effect was included in the precedents 
at Appendix F to the Annex to DCLG Circular 03/2007.19 

14.35 We provisionally consider that this omission should be rectified when the regulations 
are next updated. 

14.36 Secondly, a discontinuance notice must specify the period at the end of which it will 
take effect.20  That is crucial, partly because any appeal to the Welsh Ministers 
against the notice must be made before it comes into effect, and partly because, in 
the absence of any such appeal, any display will be unauthorised, thus rendering 
those responsible liable to prosecution. 

14.37 That period must be at least eight weeks from the date on which the notice is served.21  
However, since it is currently the notice itself, and not a copy, that is to be served on 
each of the various recipients, and since (in the absence of an appeal) it comes into 
effect at the end of the period specified in it, the periods specified in each of the 
notices at the end of which it comes into force must be calculated so as to expire 
simultaneously.  Otherwise, if different recipients of a notice relating to the same 
advertisement are told (in effect) that it will take effect on several different dates, the 
notice may be found to be a nullity (see below), and all who have received it may then 
ignore it with impunity.   

14.38 This somewhat unsatisfactory situation arises because the wording of this regulation 
follows the pre-1981 code as to the enforcement of mainstream planning control.  The 
effect of that was considered by the Divisional Court in Bambury v Hounslow LBC,22 
a case where enforcement notices relating to a single breach were “served” on 
various interested parties on different dates, with each stating that it was to come into 
effect within a certain period after the date of “service”.  The court held that, as a 
result, each notice was a nullity.  However, the Court in Nahlis v Secretary of State23 
declined to follow that approach in a case where discontinuance notices under 
regulation 8 of the 1992 Regulations had been served on nine different interested 
parties, some on different dates, as it considered that no prejudice had been caused.  

                                                
18 [1989] JPL 137, upheld in the Court of Appeal at [1990] JPL 824. 
19  There is no corresponding detailed guidance applying in Wales (TAN 7 is much briefer) 
20 1992 Regulations, reg 8(3). 
21 1992 Regulations, reg 8(4). 
22 [1966] 2 QB 204; also Stevens v Bromley LBC [1972] Ch 400, CA; affirming [1972] Ch 39. 
23 [1995] 3 PLR 95; (1995) 71 P&CR 553. 
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No explanation was given by the Court in Nahlis for departing from the approach in 
Bambury. 

14.39 The current provisions relating to the service of planning enforcement notices now 
envisage the “issue” of a single enforcement notice, coming into effect on a particular 
date specified in it, with copies of that being served as appropriate.24  In that way, 
there is no date as to the date by which the notice must be complied with.  The same 
approach was unfortunately not adopted in either the 1992 or the 2007 Regulations.  
We provisionally consider that suitable amendments should be made when the 
regulations in Wales are next updated, since irregularities in service can sometimes 
cause uncertainty, and may be argued to cause prejudice.  

Consultation question 14-5. 

We provisionally propose that a discontinuance notice under the advertisements 
regulations: 

(1) should contain a notice as to the rights of any recipient to appeal against it;  

(2) should come into force on a particular date specified in it (rather than at the 
end of a specified period from the date of service); and 

(3) should be “issued” (rather than “served” as at present), with a copy served 
on all those deemed to be displaying the advertisement in question. 

Do consultees agree? 

 

Express consent 

14.40 Where an advertisement is not the subject of deemed consent, it will require express 
consent.  The details as to the submission and determination of applications for 
express consent – and associated appeals – are largely to be found in the 
Regulations, and are thus not considered further here.   

14.41 The statutory mechanism governing the making of advertisements regulations is not 
entirely satisfactory.  At present, the TCPA 1990 provides as follows: 

(1) by virtue of section 220(2)(a), the regulations may regulate the dimensions, 
appearance and position of advertisements that may be displayed, the sites 
on which advertisements may be displayed, and the manner in which they are 
to be affixed to the land;  

(2) by virtue of section 220(2)(b), they may require the consent of the local 
planning authority to be obtained for the display of advertisements, or 
advertisements of any specified class; 

                                                
24 TCPA 1990, s 172(5), (6). 
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(3) by virtue of section 220(2)(c), they may apply, in relation to any such consent 
and to applications for such consent, any of the provisions mentioned in 
section 220(3), “subject to such adaptations and modifications as may be 
specified in the regulations”; and 

(4) by virtue of section 220(2A), they may make provision as to the form and 
manner in which an application for consent must be made; the matters to be 
included in the application; and the documents or other materials that must 
accompany the application.  

14.42 The provisions mentioned in section 220(3) are some of those in Part 3 of the TCPA 
1990 relating to planning applications, and those in Part 6 relating to purchase notices 
following the refusal of planning permission.  It is notable that section 220(2)(c) limits 
the regulation-maker to applying those provisions subject to modifications that must 
be actually specified in the Regulations.   

14.43 This is in contrast to section 220(2A), which creates a general power to make 
provision for the matters referred to, without any need for modifications to the Act to 
be spelled out in the Regulations.  Section 220(3) is the result of an amendment made 
to the TCPA 1990 made by section 42(4) of the PCPA 2004.   

14.44 The regulations in fact provide a more or less self-contained code of control in relation 
to applications for express consent, with provisions as to applications, decisions and 
appeals – very roughly corresponding to those in the Act relating to planning 
applications and appeals.  It is noticeable that in some cases – power of the planning 
authority to decline applications, appeals against refusal of consent, and appeals 
against discontinuance notices – the modifications are set out in Parts of Schedule 4 
to the Regulations; and in the first and second cases, but not the third, the provisions 
as thus modified are set out in further Parts of that Schedule.  That is not particularly 
convenient for the user of the Regulations.  In the case of other provisions relating to 
consent, the Regulations simply sets them out, with no attempt to relate them to the 
provisions of Part 3 of the Act from which they are derived.   

14.45 Further, as might be expected, there are many provisions relating to planning 
permission in Part 3 of the TCPA 1990, mentioned in s 220(3), that are not in fact 
included in the Regulations, with or without modifications.   

14.46 We consider that a much more straightforward approach would be simply to specify 
the nature of the provisions that may be included in secondary legislation, as has 
been done in section 220(2A).25  That would make the enabling provisions in the Act 
slightly longer, but clearer; and the Regulations much clearer, and briefer.  And those 
enabling provisions need only refer to the types of provisions that have in fact been 
included in regulations made since 1948 – notably as to:  

(1) the dimensions, appearance and position of advertisements that may be 
displayed, and the manner in which they are to be affixed to the land; 

                                                
25  And also in the new provisions governing the contents of tree preservation regulations (TCPA 1990, ss 202A 

to 202G, inserted by the Planning Act 2008); see para 15.8. 
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(2) the prohibition of advertisements being displayed or land being used for the 
display of advertisements without either deemed or express consent;  

(3) the discontinuance of deemed consent;  

(4) the making and determination of applications for express consent, and the 
revocation or modification of consent; 

(5) appeals against discontinuance orders and decisions on applications for 
express consent; 

(6) areas of special control over advertising; and 

(7) consequential and supplementary provisions.   

14.47 In particular, it will be noted that the first of these is worded so as to make it clear that 
the effect of consent is to authorise either the display of a particular advertisement or 
the use of land for the display of advertisements generally.  This would echo 
regulation 5 of the 2007 Regulations applying in England, to which there is no 
equivalent in the 1992 Regulations in Wales, but which is arguably of sufficient 
importance that it should be in primary rather than secondary legislation in any event.  

Consultation question 14-6. 

We provisionally propose that section 220(2), (2A) and (3) should be replaced with a 
provision enabling regulations to be made providing for: 

(1) the dimensions, appearance and position of advertisements that may 
be displayed, and the manner in which they are to be affixed to the 
land; 

(2) the prohibition of advertisements being displayed or land being used for 
the display of advertisements without either deemed or express consent; 

(3) the discontinuance of deemed consent; 

(4) the making and determination of applications for express consent, and the 
revocation or modification of consent; 

(5) appeals against discontinuance orders and decisions on applications for 
express consent; 

(6) areas of special control over advertising; and 

(7) consequential and supplementary provisions.   

Do consultees agree? 
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The development plan 

14.48 Many planning authorities include policies relating to advertising in their local plans.  
And many authorities refer to the local plan in decisions on applications for express 
consent, and in decisions to take discontinuance action to bring about the removal of 
advertisements displayed with deemed consent.  This is in spite of the development 
plan, at least in Wales, not being directly relevant to such decisions (other than by 
virtue of general public law principles.26  In England, this has been recognised by the 
2007 Regulations providing that the development plan is to be taken into account27 – 
whether or not that is allowed under the enabling provisions in section 220 as they 
currently stand.   

14.49 One result of widening the duty to have regard to the development plan to the 
exercise of any function under the TCPA 1990, as proposed earlier,28 would be that 
it would automatically apply to the exercise of any function (under either the Act or 
the 1992 Regulations) relating to the control of advertisements, without the need for 
any explicit provision in the Regulations.   

Overlap with planning permission  

14.50  As noted above; planning permission is deemed to be granted for any display of 
advertisement that constitutes “development”, provided that it has deemed or express 
consent under the Regulations.29 

14.51 In the Scoping Paper, we noted that in the Republic of Ireland, under the Planning 
and Development Act 2000, the display of advertisements is development, for which 
planning permission is required.  That enables permission to be granted by the 
Planning and Development Regulations 2001 (the equivalent to the GPDO 2015) for 
certain categories of advertisements, as with any other class of “exempted 
development” (the equivalent of “permitted development” in Wales).   

14.52 As a result of the categories of advertising that have been defined as exempted 
development, the control regime in Ireland is in effect equivalent to the regime in 
Wales as it was prior to 1969.  But the crucial difference is that advertising is firmly 
within mainstream planning control, rather than being the subject of a discrete 
statutory code as in the UK.   

14.53 It would obviously be possible to introduce a similar system in Wales, so that the 
definition of “development” is extended to include the display of advertisements, 
which therefore requires planning permission under the TCPA 1990; but to provide 
that permission is granted by the GPDO for categories of advertising similar to those 
currently in the 1992 Regulations.  That would be somewhat similar to the approach 
we have proposed in relation to works to listed buildings.30 

                                                
26  See paras 5.28 to 5.32. 
27  TCP (Control of Advertisements) (England) Regulations 2007, reg 3(1)(a). 
28  See Consultation question 5-1. 
29  TCPA 1990 s 222; see para 14.5.  
30  See Scoping Paper, Chapter 6; and Chapter 13 of this paper. 
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14.54 However, whereas many building projects require both listed building consent and 
planning permission, there are not many displays of advertisements that require both 
planning permission and consent under the Regulations.  Those that do – such as 
roadside poster hoardings – are automatically deemed to have received planning 
permission provided that they have the benefit of deemed or express consent under 
the Regulations.  That means that the decision to allow or prevent a proposed display 
is taken in response to an application for express consent (where required), rather 
than a planning application.  That makes sense, as the issues involved in assessing 
such a proposal are likely to be entirely site-specific, raising no wider planning issues.   

14.55 There will be a few cases in which planning permission is granted for a building 
project that necessarily includes an element of advertising – for example, a new 
shopfront that includes a fascia sign.  It would be helpful to avoid the need to apply 
for two types of consent by introducing a new class of deemed consent, “the display 
of an advertisement that forms part of a building or other operation for which planning 
permission has been granted”.  That could be considered when the Regulations are 
next updated. 

14.56 Apart from that, we do not propose changing the law so as to bring the display of 
advertisements in Wales within the scope of development requiring planning 
permission.  

Consultation question 14-7. 

We provisionally propose that deemed consent under the Advertisements 
Regulations should be granted for a display of advertisements that has the benefit 
of planning permission. 

Do consultees agree? 

 

Advertisements on and in vehicles 

14.57 One category of display that continues to present problems is advertising on and in 
vehicles.  At present, consent is not required for the display of an advertisement on 
“a site”, which means any land or building on which it is displayed.31  That would not 
include an advertisement displayed on a vehicle.  However, the Regulations put the 
matter beyond doubt by providing that the display of an advertisement “on or in a 
vehicle” does not require consent – express or deemed – provided that the vehicle is 
“normally employed as a moving vehicle” and is not used principally for the display of 
advertisements.32   

14.58 This is designed to permit advertising in the form of paper posters on the outside or 
the inside of buses or taxis and, indeed the painting or other treatment of a bus or 
taxi so as to form in effect one large advertisement.  It also allows the display of the 
operator’s name and other promotional artwork on commercial vehicles generally; 

                                                
31  TCP (Control of Advertisements) Regulations 1992, regs 3, 2. 
32  TCP (Control of Advertisements) Regulations 1992, Sched 2, Class C. 
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many companies understandably take advantage of the opportunity for free publicity 
provided by the sides of their lorries and vans.   

14.59 However, the same provision also permits advertising on stationary vehicles and 
trailers parked in fields next to major roads and railways, which may be detrimental 
to amenity in rural areas, provided that the vehicle or trailer is capable of being driven 
or towed on and off the land.  This was confirmed by the Divisional Court in 
Calderdale MBC v Windy Bank Dairy Farm Ltd and Quinn.33   

14.60 One way to avoid the problem of unsightly advertising on parked vehicles would be 
to amend the Regulations so as to provide that: 

(1) no consent (express or deemed) is required for the display of an 
advertisement inside a vehicle, or on the exterior of a vehicle on a public 
highway; 

(2) deemed consent is granted for the display of an advertisement the display of 
on a vehicle not on a highway, provided that the vehicle is normally employed 
as a moving vehicle and is not used principally for the display of 
advertisements. 

14.61 That would mean that in the great majority of cases such advertising could continue 
to be displayed without the need for an application to be made to the planning 
authority for express consent under the Regulations.  However, a planning authority 
could issue a discontinuance notice in respect of the use of a particular site for such 
advertising, which would bring the display to an end (subject to a right of appeal to 
the Welsh Ministers).34   

14.62 If there were to be as a persistent problem in relation to a site, the authority could 
seek a direction from the Welsh Ministers withdrawing the deemed consent 
altogether.  Such a direction could apply just to a particular site, or to a larger area of 
land – it could, for example, apply to the fields to either side of a trunk road or railway 
running through a national park.  It would have to be publicised in draft, and the Welsh 
Ministers would have to consider objections before confirming it; but that would 
enable an authority to control the problem.35 

14.63 We provisionally consider that this would be a worthwhile change to introduce when 
the regulations are next updated. Clearly the making of a discontinuance notice or 
the seeking of a direction in a particular case would involve the authority in the 
expenditure of resources, but that would a matter for its discretion in each case. 

                                                
33  [2010] EWHC 2929 (Admin), [2011] JPL 754. 
34  1992 Regulations, reg 8.   
35  1992 Regulations, reg 7.  Such directions are rare, but one was made in 2015 withdrawing the deemed 

consent for estate agents boards in the Cathays and Roath areas of north Cardiff. 
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Consultation question 14-8. 

We provisionally propose that the display of advertisements on stationary vehicles 
and trailers should be brought within control by the Regulations being amended so 
as to provide that: 

(1) no consent (express or deemed) be required for the display of an 
advertisement inside a vehicle, or on the outside of a vehicle on a public 
highway; 

(2) deemed consent be granted for the display of an advertisement on a vehicle 
not on a highway, provided that the vehicle is normally employed as a 
moving vehicle and is not used principally for the display of 
advertisements. 

Do consultees agree? 

 

Need for consent 

14.64 There can be considerable uncertainty as to whether consent is required for a specific 
display of advertisements, and particularly as to whether it falls within one or more of 
the classes benefitting from deemed consent.  This arises not least as a result of the 
constantly changing nature of modern advertising, which means that it is not always 
clear whether new types of display are within such a class. 

14.65 In some cases, a display of advertisements may constitute development, for which 
planning permission will be deemed to be granted by section 222 of the TCPA 1990 
where it benefits from consent under the Regulations36.  The need for planning 
permission thus depends on the need for consent under the Regulations; and that 
entitles an advertiser to seek to put the matter beyond doubt by applying for a 
certificate of lawfulness – a certificate of lawfulness of existing use or development 
(CLEUD) where the display has already started or a certificate of lawfulness of 
proposed use or development (CLOPUD) where it has not.37  In practice, some 
authorities are not keen to entertain such applications; and not all displays 
necessarily constitute development. 

14.66 It is of course possible to seek an informal opinion from an authority.  However, such 
an opinion will not necessarily bind it in the event of subsequent enforcement 
proceedings, which is particularly unfortunate given that the display of 
advertisements without consent is a criminal offence.  

14.67 The Divisional Court has held that it is an abuse of process for a planning authority 
to bring, or to continue, a prosecution where an advertiser has acted on an assurance 
by its officers that consent was not required for the display in question.38  However, it 

                                                
36  See para 14.5. 
37  See paras 7.83 to 7.97. 
38  Postermobile v Brent LBC, The Times, 8 December 1997. 
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has also subsequently held that it is not necessarily unfair for an authority, realising 
that it has made a mistake in the past, to seek to correct it.39    Neither decision can 
therefore be relied on with complete safety.  In any event, it should be possible for an 
advertiser to seek a definitive ruling without having to await prosecution. 

14.68 It is in theory possible to apply for a declaration from the High Court as to the need 
for consent, but the Court has made it plain that it does not welcome such 
applications.40   

14.69 We provisionally consider, therefore, that it would be more straightforward for there 
to be a mechanism, similar to that governing applications for CLEUDs and CLOPUDs, 
whereby anyone can seek a binding decision as to the lawfulness of an existing or 
proposed display of advertisements – that is, as to whether it amounts (or, if carried 
out, would amount) to an offence under section 224 of the TCPA 1990.  Such a 
certificate, if issued, would then prevent the authority from instituting a prosecution. 

14.70 However, although an application for a certificate would assist the applicant, it would 
be a new procedure to be operated by the authority.  It is not clear how many such 
applications there might in fact be, nor whether the burden of processing them would 
be greater or less than the benefit that would arise from having an easy means of 
achieving certainty.  We would welcome the views of consultees on this. 

14.71 The procedure as to such applications would probably best be included in the 
Regulations when they are next updated; but the enabling provisions in the Bill would 
need to be adjusted accordingly.  

Consultation question 14-9. 

We provisionally propose that : 

(1) a provision should be introduced in the Advertisements Regulations to 
enable a certificate of lawfulness to be issued in relation to a display of 
advertisements; and  

(2) an appropriate enabling provision should be included in the Bill, in line with 
the approach indicated in consultation question 14-6.  

Do consultees agree?  And what might be the resources implications of this 
proposal? 

 

 

                                                
39  R (Westminster CC) v National Car Parks [2002] 21 February, unreported. 
40  Chambers v Guildford BC [2008] JPL 1459, QB. 
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BREACH OF ADVERTISEMENTS CONTROL 

14.72 In practice, many signs and advertisements are unauthorised; but many in fact cause 
no problem.  There are therefore three mechanisms to deal with unauthorised 
displays: 

(1) deemed consent is granted for the display of advertisements on sites that 
have been used for advertising, with or without consent, for many years;  

(2) planning authorities have some powers to remove unauthorised displays; and 

(3) they may prosecute those responsible. 

We consider each in turn. 

Deemed consent  

14.73 Deemed consent is granted for the display of advertisements on sites that have been 
used for advertising, with or without consent, for many years (currently by virtue of 
Class 13 of Schedule 3 to the 1992 Regulations).  This is a helpful provision, as it 
regularises many displays after there has been an opportunity for the planning 
authority to take action.  And the possibility of discontinuance action enables an 
authority to retain at least some measure of control in relation to particular displays 
that are now considered harmful to amenity or safety – not least where the character 
of an area changes.   

14.74 In Wales, Class 13 includes advertisements being displayed on sites that have been 
used for advertising since 1 April 1974.41  The corresponding provision in England 
authorises advertisements on sites that have been used for ten years.42  As 1974 
recedes gradually into history, it becomes increasingly difficult to be certain when a 
site was first used for advertising; and the same would apply in due course if a more 
recent date were to be substituted.  The rolling ten-year period applying in England 
seems greatly preferable; and we provisionally consider that this should be adopted 
in Wales when the Regulations are next amended or replaced.  

Consultation question 14-10. 

We provisionally propose that what is now Class 13 in Schedule 3 to the 1992 
Regulations should be amended to provide that deemed consent is granted for the 
display of advertisements on a site that has been used for that purpose for ten 
years, rather than by reference to a fixed date (currently 1 April 1974). 

Do consultees agree? 

 

                                                
41  1992 Regulations, Sched 3, Class 13.  That date may have been selected as it was the date on which new 

local authorities came into existence (in England and Wales) under the Local Government Act 1972. 
42  2007 Regulations, Sched 3, Class 13. 
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Removal of advertisements 

14.75 In most cases where advertisements are displayed without consent, the principal 
concern of the planning authority – on behalf of the local community – is not so much 
to punish those responsible as to remove the offending display.  Further, many 
displays are unauthorised, possibly reflecting the fact that to display advertisements 
is relatively straightforward, and can result in very substantial income to advertisers, 
particularly in urban areas.43  For that reason, authorities use their powers to take 
direct action more frequently in connection with unauthorised advertisements than 
they do with other forms of unauthorised activity. 

14.76 The TCPA 1990 (in common with all its predecessors) provides that regulations may 
apply the general enforcement provisions of the Act to the control of advertisements, 
to enable a planning authority to issue an enforcement notice to bring about the 
removal of any unauthorised advertising.44  There is just such a procedure in 
Scotland, under the corresponding provision of the legislation north of the border45; 
but none of the regulations applying in England and Wales since 1948 have contained 
such a procedure.   

14.77 We provisionally consider that this is not necessary, and the enabling powers in 
sections 224(1) and (2) need not be restated in the Bill. 

14.78 Instead, section 225 of the TCPA 1990 enables a planning authority to remove or 
obliterate any placard or poster that is being displayed in its area without consent 
under the Regulations (other than one within a building).  Before taking such action, 
the authority must give two days’ notice to those responsible for the display – where 
they can be identified – or to those whose goods or services are being publicised.46  
There is no right of appeal against such a notice – other than by way of an action for 
judicial review in the High Court – but compensation may be claimed if the exercise 
of the power causes loss or damage to any person other than the person responsible 
for the display.   The Court of Session in Scotland has suggested that the intention of 
Parliament in enacting section 187 of the TCP (Scotland) Act 1997 (the equivalent of 
section 225) was to enable the removal of fly-posting47; but there is nothing in section 
225 to suggest that it cannot be used in connection with any unauthorised poster or 
placard. 

14.79 A more extensive power was introduced in relation to unauthorised advertising in 
areas of special control and conservation areas in Ceredigion, Carmarthenshire and 
Pembrokeshire.  Section 43 of the Dyfed Act 1987 provides that a planning authority 
may remove any unauthorised advertisement other than a poster or placard (to which 

                                                
43  The rent payable in 2017 by an advertising contractor to the owner of a small patch of land next to a large 

roundabout in central London, to be used for the display of a hoarding, is in the region of £20,000 to £45,000 
per annum, depending on the type of display, yielding £200,000 to £500,000 over the term of a 10-year 
lease (source: Lambeth Council planning report).  The net income received by the contractor is unknown.   

44 TCPA 1990, s 224(1), (2); and see Wyatt v Jarrad [1998] 2 PLR 81, QBD, at p 87H. 
45 TCP (Scotland) Act 1997, s 186(1)(2).  This may be because of the difficulties experienced by planning 

authorities in achieving convictions for unauthorised advertising, due to the need to persuade the Local 
Procurator Fiscal to proceed with a prosecution. 

46  TCPA 1990, s 225(3),(5). 
47  Baillie Lite Ltd v Glasgow City Council [1999] 3 PLR 64, at p 72E. 
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section 225 of the TCPA 1990 would apply) after giving 14 days’ notice to those 
responsible.  Here too there is no right of appeal against such a notice, but during the 
14-day period, anyone may make representations to the authority stating why the 
advertisement in question is not unauthorised, and the authority must then consider 
those representations and tell the person making them what it proposes to do.  If it 
subsequently transpires that the advertisement was not unauthorised, the authority 
is to pay compensation to anyone who suffers any loss as a result of its removal. 

14.80 A somewhat similar power was introduced in section 11 of the London Local 
Authorities Act 1995, enabling planning authorities in Greater London to remove any 
unauthorised advertisement (not just a poster or placard) after giving 21 days’ notice 
to those responsible.  That power was subsequently extended to all parts of England 
by the Localism Act 2011, which repealed section 11 of the 1995 Act and inserted 
sections 225A, 225B and 225K into the TCPA 1990.   

14.81 Section 225A enables a planning authority to remove any “display structure” – that 
is, any structure used for the purpose of the display of advertisements – which would 
itself amount to an “advertisement” under the Act (see above) where the erection of 
that structure does not benefit from consent under the advertisements regulations. 
Before removing the structure, the authority must give at least 22 days’ notice to those 
responsible.   

14.82 Under section 225B, there is a right of appeal to the magistrates’ court against such 
a notice by those on whom it is served and by owners and occupiers of the site of the 
advertisement.48  The principal grounds of appeal are that the display is not in 
contravention of the regulations; that the notice is defective; or that the time for 
removal is insufficient.  Here too, if the authority ends up removing the advertisement 
itself, it is liable to pay compensation for any damage, other than to the structure 
itself.  Under section 225K of the 1995 Act, statutory undertakers are able to serve a 
counter-notice in respect of removal works to be carried out on their operational land.    

14.83 There is clearly a need for planning authorities to be able to remove unauthorised 
advertisements.  The existing powers available in most of Wales, other than parts of 
West Wales, are limited to the removal (or obliteration) of posters and placards – but 
do not enable the removal of the structures used for their display.  In England and in 
some of West Wales, by contrast, it is possible to remove any unauthorised 
“advertisement” – in the broadest sense of that term.   

14.84 We provisionally consider that it would be helpful to replace the existing provisions in 
section 225 of the TCPA 1990 and section 43 of the Dyfed Act 1987 by a single 
procedure allowing for the removal or obliteration of any advertisement displayed 
without consent or in breach of conditions attached to consent.  It would need to 
involve provisions similar to those in section 225B and 225K of the TCPA 1990, as 
inserted in 2011, requiring:  

(1) no advertisement to be removed without 21 days’ notice having first been 
given to those responsible; 

                                                
48  It may be noted that there was no such right of appeal under the 2011 Act.   
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(2) a right of appeal to be available to recipients of such a notice, and to owners 
and occupiers of the site of the offending advertisement, as under section 
225B of the TCPA 1990 – on grounds relating to the lawfulness of the 
advertisement, the service of the notice, and the time for its removal; 

(3) compensation to be payable for damage caused to land or chattels by the 
removal of the advertisement (other than damage to the advertisement itself); 
and 

(4) protection for statutory undertakers to be afforded as under section 225K.    

Consultation question 14-11. 

We provisionally propose that the power (currently in section 224(1), (2)) for the 
Welsh Ministers to include in Regulations provisions similar to those governing 
enforcement notices should not be restated in the Bill. 

Do consultees agree? 

 

Consultation question 14-12. 

We provisionally propose that the powers currently in section 225 of the TCPA 1990 
(removal of unauthorised posters and placards) and in section 43 of the Dyfed Act 
1987 (removal of other unauthorised advertisements) should be replaced with a new 
single procedure allowing the removal of any unauthorised advertisements, subject 
to 

(1) no advertisement being removed without 21 days’ notice having first been 
given to those responsible; 

(2) a right of appeal being available to recipients of such a notice and to 
owners and occupiers of the site of the offending advertisement, as under 
section 225B of the TCPA 1990 – on grounds relating to the lawfulness of 
the advertisement, the service of the notice, and the time for its removal; 

(3) compensation being payable by the planning authority for damage caused 
to land or chattels by the removal of the advertisement (other than damage 
to the advertisement itself); and 

(4) protection for statutory undertakers to be afforded as under section 225K.   

Do consultees agree? What are the likely resource implications of this proposal? 

 

Prosecution 

14.85 As noted earlier, the display of advertisements without the necessary consent – unlike 
the carrying out of unauthorised development – constitutes a criminal offence.  This 
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too may reflect the fact that to display advertisements is relatively straightforward, 
resulting in very substantial income to the advertiser.  It follows that prosecutions are 
by no means uncommon, and the relevant law needs to be fit for purpose. 

14.86 In particular, the maximum sentence needs to be appropriate.  It may be noted that, 
when the legislation was first introduced in England and Wales, the maximum fine for 
displaying an advertisement in breach of the Regulations was initially £50;49 the 
equivalent in 2017 would be around £1,920.  In 1968, that was doubled to £100, 
although the real value had fallen so as to be only £1,670 at 2017 rates.50  The level 
of the fine in real terms had fallen substantially by 1982, when it was changed to 
“Level 3” on the new standard scale, initially £200 (£710 today).51  It was doubled two 
years later, and then increased to £1,000 in 1992 (£1,970 in 2017 prices).52  The fine 
was then was increased by the Anti-social Behaviour Act 2003 from Level 3 to Level 
4 – £2,500 (£3,730 in 2017 prices).53  It is still £2,500. There was a proposal in 2014 
to increase Level 4 from £2,500 to £10,000, but it was not pursued.54 

14.87 The maximum has thus fluctuated significantly in real terms since 1947 – from a low 
of around £350 (at today’s values), just before the introduction of the standard scale, 
up to £3,730, and now down to £2,500.  And it is 25 years since the last order was 
made increasing the fine at each level on the standard scale, so the maximum fine is 
likely to continue to fall in real terms.   

14.88 By way of comparison, the penalties for other offences under the TCPA 1990 – the 
carrying out of unauthorised works to a listed building and the felling of a protected 
tree – used to be a maximum fine of £20,000 on summary conviction and an unlimited 
fine on indictment.55  Since 2015, the penalty in each case is an unlimited fine, either 
on summary conviction or on indictment.56   

14.89 There has been no directly relevant guidance from the Sentencing Council in relation 
to planning offences, but the Council has issued guidelines in relation to 
environmental offences (including waste tipping and water pollution).  Those suggest 
that the starting point for sentencing following the conviction of a large corporate 
defendant for a deliberate offence involving minor localised damage to amenity value 
(category 3) would be £180,000.57  And recent decisions of the Court of Appeal 

                                                
49  TCPA 1947, s 32(3). 
50  TCPA 1962, s 63(2); TCPA 1968, s 101, Sched 8. 
51  TCPA 1971, s 109(2); Criminal Justice Act 1982, s 37. 
52  SI 1984 No 447; Criminal Justice Act 1991, s 17; SI 1992 No 333. 
53 TCPA 1990, s 224(3); Anti-social Behaviour Act 2003, s 53. 

54  Draft Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Amendment of Standard Scale of Fines 
for Summary Offences) Order 2014, made under Legal Aid [etc] Act 2012, s 87(6); laid before Parliament, 
but not approved, in the light of a change of policy. 

55  Listed Buildings Act 1990, s 9(4); TCPA 1990, s 210(2). 
56  Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Fines on Summary Conviction) Regulations 

2015 (SI 664), Sched 4, paras 18, 19. 
57  Environmental Offences: Definitive Guideline, Sentencing Council, 2014. 
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suggest that larger fines may be appropriate in relation to offences by wealthy 
corporations and individuals.58   

14.90 We provisionally consider that it would be more appropriate to increase the maximum 
penalty for unauthorised advertising in line with those applying to other planning 
offences, especially in view of the very substantial financial gains that can be made 
from such offence, to an unlimited fine.59  The actual level of the fine in any particular 
case would of course be determined in line with normal sentencing principles.   

Consultation question 14-13. 

We provisionally propose that the maximum sentence on conviction for 
unauthorised advertising should be increased to an unlimited fine, in line with other 
offences under the TCPA 1990 and the Listed Buildings Act 1990. 

Do consultees agree? 

 

Policy basis for action against unauthorised advertising  

14.91 Regulation 4 of the 1992 Regulations provides that a planning authority exercising its 
powers under the Regulations must do so in the interests of amenity and public 
safety.  However, that principle does not extend to the exercise of functions relating 
to advertising under the TCPA 1990 itself.  Functions under the Act include 
prosecutions for unauthorised advertising brought under section 224 and the removal 
of unauthorised advertisements under section 225 (and section 225A in England, and 
in Wales as proposed above60). 

14.92 In some cases, those accused of displaying unauthorised advertisements rely on an 
unmeritorious argument that the display in question does not cause any harm to 
amenity, and the breach of Regulations is merely “technical”.  Bingham LJ, as he 
was, noted in Kingsley v Hammersmith and Fulham LBC that  

“Regulation 4 is clearly intended to ensure that in exercising the specific 
powers to give or refuse consent which are conferred on a local authority 
under the regulations, they should exercise those powers in the interests 
of amenity and public safety.  But there is nothing in the Regulations which 
confer on the local authority a power to prosecute. I am unpersuaded that 
the exercise of a prosecuting function is subject to the duties specified in 
regulation 4.  It appears to me that in the interests of maintaining control 
over [the display of advertisements] for which there has been no consent, 

                                                
58  R v Sellafield Ltd [2014] EWCA Crim 49, Env LR 19; applied in Natural England v Day [2014] EWCA Crim 

2683, [2015] Env LR 15.  Both related to offences under environmental legislation – in Day, the penalty was 
a fine of £450,000 (plus costs of £457,000) for unlawful tree felling in an area of special scientific interest; 
the Court of Appeal noted that a fine of over £1 million would not have been inappropriate. 

59  See footnote 32 above. 
60  See Consultation question 14-12. 
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a local authority are entitled to take a strict view and to insist on 
compliance with that which the statute and the regulations provide.” 61   

14.93 However, in practice, a very large number of advertisements are displayed that are 
technically in breach of the Regulations for one reason or another – in particular, the 
classes of deemed consent are drafted by reference to numerous detailed conditions 
as to dimensions and other matters, which are often not complied with.  But it does 
not seems to be appropriate for an authority to bring a prosecution where there is 
merely a technical breach.   

14.94 We therefore provisionally consider that it would be sensible to remove this problem 
by transferring from the regulations to the Bill the principle that any functions under 
the Code relating to advertising (thus including the removal of unauthorised displays 
and the prosecution of those responsible for them) are to be exercised in the interests 
of amenity and public safety.  The regulations could still, as at present, prescribe the 
detailed matters that are to be taken into account when considering amenity and 
public safety. 

14.95 That would have the incidental effect that a planning authority proposing policies in a 
development plan relating to the control of advertising would only be able to do so if 
those policies were in the interests of amenity and public safety.  So, for example, it 
would not be possible to include a policy as to the content of an advertisement.  That 
would effectively make explicit the existing law.  

Consultation question 14-14. 

We provisionally propose that it be made clear on the face of the Bill, rather than (as 
at present) in the Regulations, that all functions under the Code relating to 
advertising should be exercised in the interests of amenity and public safety. 

Do consultees agree? 

 

MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS  

Advisory committees and tribunals  

14.96 Section 220 of the TCPA 1990 (in common with all planning Acts since 194762) 
provides that advertisements regulations may provide for special advisory 
committees, and for independent tribunals to determine appeals in place of the Welsh 
Ministers.63  No such committees or tribunals have ever been set up.64 

                                                
61  62 P&CR 589 at p 592. 
62  See TCPA 1947, s 31(1)(e),(2). 
63  TCPA 1990, s 220(2)(d),(4). 
64  It was argued in O’Brien v Secretary of State and Doncaster MBC [2001] JPL 375, at [11] that the omission 

rendered the whole system in breach of human rights, but that argument did not succeed. 
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14.97 We provisionally consider that there is no need for these provisions, which have not 
been used for seventy years.  

Consultation question 14-15. 

We provisionally propose that the provisions in section 220 of the TCPA 1990 
relating to advisory committees and tribunals should not be included in the Bill. 

Do consultees agree? 

 

Experimental areas 

14.98 Section 222(1)(b) of the TCPA 1990 provides that advertisements regulations may 
make special provision for the display of advertisements in “experimental areas”.  An 
experimental area may be defined as such for the purpose of assessing the effect of 
particular types of advertising over a specific period.65   

14.99 This provision was first introduced by the Housing and Planning Act 1986; the 
intentions of the Government at the time was set out in the White Paper Building 
Businesses not Barriers.66  The first experimental area to be defined, in consultation 
with the relevant local planning authorities, was in Kent, and was to have effect for a 
period of two years from 1 July 1987.  During that period, deemed consent was 
granted for brown signs directing tourists to attractions, to enable their effect to be 
assessed.67  This remains the only area to have been defined, and it was not renewed 
when the two-year experimental period ended in 1989.  The relevant Class of deemed 
consent for such signs was accordingly withdrawn.68  However, the power to define 
further experimental areas remains on the statute book in both England and Wales. 

14.100 We provisionally consider that this provision, now unused for thirty years, is no longer 
required.  

Consultation question 14-16. 

We provisionally propose that the provisions in section 221(1)(b), (2) of the TCPA 
1990 relating to experimental areas should not be included in the Bill. 

Do consultees agree? 

 

                                                
65  TCPA 1990, s 221(2). 
66  Cmnd 9794, para 5.11. 
67 1989 Regs, reg 6 and Sched 3, Class 11B, inserted by SI 1987 No 804. The brown signs in question are 

now included in the Traffic Signs Manual, and are thus outside the scope of the Advertisements Regulations 
(1992 Regulations, Sched 2, Class H). 

68 SI 1990 No 881, reg 5(c). 
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Compensation for removal of advertisements  

14.101 Compensation is not normally payable when the use of a site for advertising has to 
be discontinued, or when a particular advertisement has to be removed.  However, it 
may be possible to claim very limited compensation in certain cases, where the site 
in question was being used for advertising on 1 August 1948, or the particular 
advertisement was being displayed on that date, under section 223 of the TCPA 
1990.69  In either case, it does not matter what happened in the years between 1948 
and the date on which the removal or discontinuance has to take place. 

14.102 Deemed consent is automatically granted for the display of an advertisement on a 
site that has been used continually for such display since 1 April 1974.70  However, a 
planning authority may bring to an end the display of advertisements on such a site, 
or the display of a particular advertisement there, by serving a discontinuance notice.  
Unless the person on whom the notice is served successfully appeals against it, the 
use of the site for advertising must then cease, or the particular advertisement must 
be removed, as the case may be.  Where the site was being used for advertising not 
just since 1974 but also on 1 August 1948, or the particular advertisement to be 
removed was being displayed on that date, limited compensation may be recovered 
by virtue of section 223.  Note that it would not matter for this purpose if the 
advertising use was temporarily in abeyance at some stage between 1948 and 1974, 
provided that it was in existence both in 1948 and throughout the period since 1974.  

14.103 Compensation under these provisions may also be recoverable where a site was 
being used for advertising in 1948, and is still being used for that purpose, but the 
deemed consent under Class 13 now no longer applies – because there was a break 
in the advertising use, or because the nature of that use was at some stage after the 
start of the relevant period altered or its extent increased – and one of the following 
applies:  

(1) the present use of the site for advertising is such that it still attracts deemed 
consent (under one of the other Classes in Schedule 3), but a discontinuance 
notice is now served and comes into effect; or  

(2) that the present use for advertising is such that it attracts deemed consent 
under Class 4A, Class 4B or Class 8, but now has to cease because the site is 
included within an area of special control, a conservation area, a national park 
or an area of outstanding natural beauty; or  

(3) the advertising use is now of a kind for which express consent is required, but 
such consent is not applied for (or is applied for and refused) and the 
advertising thus has to cease. 

14.104 As a result, it will be appreciated that the circumstances where compensation can be 
claimed under section 223 are now very few.   

                                                
69  The significance of that date is that that was when the first Advertisements Regulations came into effect in 

(England and) Wales.   
70 1992 Regulations, reg 6, Sched 3, Class 13.  This applies as much in an area of special control or other 

sensitive area (conservation area, etc.) as elsewhere. 
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14.105 Further, the amount that can be claimed is very limited.  It is restricted to the expenses 
that have been reasonably incurred on the works that have actually been carried out 
to discontinue the advertising (or to remove the particular advertisement, as the case 
may be).71  It does not, in particular, extend to loss of income from the use of the site 
for advertising – which may, in the case of a prominent site, be considerable.  There 
has never been any compensation for such loss where it arises due to discontinuance 
or enforcement action under the Regulations. 

14.106 A claim for compensation under section 223 is to be made by the person who actually 
incurred the cost of the relevant works – which will usually be the advertising 
contractor. There is no provision for a separate claim by the landowner, if different.  

14.107 We suspect that few, if any, claims for compensation are now made under section 
223.  We therefore provisionally consider that it need not be restated in the Bill. 

Consultation question 14-17. 

It appears that section 223 of the TCPA 1990, providing for the payment of 
compensation in respect of the costs of removing advertisements on sites that were 
in use for advertising in 1948 is no longer of any practical utility, and should not be 
included in the Bill.   

Do consultees agree? 

 

 
 

                                                
71 TCPA 1990, s 223(1). 
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