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Chapter 13: Works affecting listed buildings and 
conservation areas 

INTRODUCTION  

The existing position  

13.1 The previous Chapters have focussed on planning applications and appeals – that 
is, applications for planning permission, and all the various matters that relate to 
them.  Such applications may relate to proposals for works that affect listed buildings 
and conservation areas; and our proposals for technical reforms apply in such cases 
just as in any others. 

13.2 However, as explained below, there has grown up over the last fifty years an 
increasing awareness of the importance of the historic environment.  This has led to 
changes to the planning system, designed to ensure that there is adequate control 
over works affecting buildings and areas that may be particularly sensitive to even 
relatively minor changes.   

13.3 As a result, there are now three relevant types of authorisation for building works in 
Wales:  

(1) planning permission (under the Town and Country Planning Act (“TCPA”) 1990; 

(2) listed building consent (under the Planning (Listed Buildings and Conservation 
Areas) Act (“Listed Buildings Act”) 1990; and  

(3) conservation area consent (also under the Listed Buildings Act 1990). 

13.4 In the first section of this Chapter, we consider in turn each of these three consent 
systems, and look at how they overlap.  We also outline the policy basis underlying 
each system. 

Possible reform 

13.5 We have considered earlier in this Consultation Paper1 the general desirability of 
making of technical changes to the law, to bring about a simpler planning code, easier 
to use in practice.  We also noted the responses of stakeholders to suggestions made 
in the Scoping Paper for possible changes of that kind.   

13.6 In our Scoping Paper, we described one possible change – unifying overlapping 
consent regimes – which might streamline procedure and amend discrepancies in 
the law.2  However, we recognised that this might be on the border between technical 
reform and reform that amounts to a change in policy.  We accordingly explored the 

                                                
1  See Chapter 4. 
2  Planning Law in Wales: Scoping Paper , Law Commission Consultation Paper No 228, 2015, Chapter 6, 

Unifying Consent Regimes. 
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relevant issues in more detail, and sought stakeholders’ views.  This issue provoked 
more responses than any other specific reform proposal, and we therefore consider 
it again in more detail in this Chapter, in light of the points made by respondents.   

13.7 It may also be helpful if, at the start of this Chapter, we reiterate the principles we set 
out in our Scoping Paper.  First, drawing together or merging certain separate 
consent regimes should result in efficiency savings and improvements to procedures.  
Secondly, the simplification of the legislative framework should improve the clarity, 
accessibility and coherence of the planning system.  Thirdly, any reform of the 
consent regime must achieve five aims: 

(1) it must maintain at least the current level of protection; 

(2) it must operate effectively alongside existing management systems; 

(3) it must make the system more accessible;  

(4) it must reduce bureaucracy, and make the system more efficient; and  

(5) it must simplify the legislative framework.3 

13.8 In the Scoping Paper, we considered the possibility of unifying consents primarily in 
the context of works affecting listed buildings and conservation areas, and in this 
Chapter we consider further such works.  We also briefly touched upon consent for 
outdoor advertising; we return to that in the following Chapter.4 

13.9 After our analysis of the existing law as to the need for various forms of authorisation, 
and the policy basis underlying each statutory regime, we then consider the 
arguments for and against possible change, and outline various options for possible 
reform.  We finally deal with a number of more detailed points. 

13.10 But we emphasise that we are not seeking in any way to dilute the level of protection 
afforded by the existing arrangements, but rather to achieve the most appropriate 
legal framework within which to carry out the balancing exercise between the need 
for new development against the desire to protect historic buildings and areas; and 
to remove unnecessary complexity or inconvenience for those who have to use it.   

 

WORKS AFFECTING LISTED BUILDINGS AND CONSERVATION AREAS: THE EXISTING 
LAW  

Planning permission  

13.11 As noted in Chapter 7, planning permission is needed for the carrying out of 
“development”, which includes making a material change in the use of a building or 
land, and the carrying out of any building or other operations.  “Building operations” 
include:  

                                                
3  Planning Law in Wales: Scoping Paper, 2015, paras 6.61 – 6.65. 
4  See paras 14.50 to 14.56 
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(1) demolition of buildings;  

(2) rebuilding; 

(3) structural alterations of or additions to buildings; and 

(4) other operations normally undertaken by a person carrying on business as a 
builder.5 

13.12 This applies to buildings that are listed or in a conservation area just as to any others. 

13.13 But planning permission is not required for the carrying out of works for the 
maintenance, improvement or other alteration of any building which: 

(1) affect only the interior of the building, or 

(2) do not materially affect its external appearance.6 

13.14 This means, in particular, that works affecting only the interior of a building do not 
require planning permission.7 

13.15 As for what materially affects the external appearance of a building, this will depend 
to some extent on whether it is listed or in a conservation area.8 

13.16 It was generally considered until 1991 that demolition was outside the scope of 
development.  However, the Court of Appeal, in Cambridge CC v Secretary of State, 
held that demolition was included.9  The TCPA 1990 was accordingly amended to 
make that explicit, but at the same time a procedure was introduced whereby the 
Secretary of State could make a direction exempting certain categories of 
development from the need for planning permission.10   

13.17 Exercising his powers under that provision, the Secretary of State in 1992 issued a 
direction exempting from the need for planning permission the demolition of a listed 
building, any building in a conservation area or a scheduled monument.  The rationale 
was that all of these required consent under one of the other regimes. The fact that 
the complexity of the statutory scheme led to four directions being issued in four years 
is indicative of the unsatisfactory state of this statutory scheme.11 

                                                
5  TCPA, s 55(1), (1A), as amended by Planning and Compensation Act 1991, s 13.  
6  Town and Country Planning Act 1990, s 55(2)(a). 
7  With the possible exception of works to create additional space underground.  
8  Burroughs Day v Bristol City Council  [1996] 1 PLR 78. 
9  (1992) 64 P&CR 257, CA.  
10  TCPA 1990, s 55(2)(g), inserted by Planning and Compensation Act 1991, s 13.  
11  TCP (Demolition – Description of Buildings) Direction 1992, replaced by TCP (Demolition – Description of 

Buildings) (No 2) Direction 1992, and in due course TCP (Demolition – Description of Buildings) Direction 
1994, replaced in turn by TCP (Demolition – Description of Buildings) Direction 1995, issued as Appendix A 
to Welsh Office Circular 31/95.  
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13.18 The most recent of those directions was largely quashed by the Court of Appeal in 
2011.12  The result is that almost all demolition – including the demolition of a listed 
building or of an unlisted building in a conservation area – now requires planning 
permission.  However, permission is automatically granted by the TCP (General 
Permitted Development) Order 1995, subject to a condition that the planning authority 
be given an opportunity to control the method of demolition and the restoration of the 
site.13 

13.19 Planning permission is also granted by article 3 of the 1995 Order for many other 
categories of minor building operations, usually known as “permitted development”.  
In many cases, permitted development rights that would otherwise apply are modified 
or removed altogether in relation to operations within the curtilage of a listed building 
or in a conservation area.  So, for example, the construction of a garden building in 
the curtilage of a dwellinghouse, which would normally be permitted by article 3 of 
the GPDO,14 is not permitted where the dwellinghouse is listed, and there are 
restrictions on the extent of such structures that can be erected under permitted 
development rights in a conservation area.15 

13.20 In some cases, the permission under the Order for particular categories of works can 
be withdrawn by the planning authority making a direction under article 4 of the Order 
in respect of particular properties.  And that is sometimes done in conservation areas. 

13.21 In other cases, planning permission has to be sought from the planning authority (or, 
on appeal, from the Welsh Ministers).   

Listed building consent 

13.22 As noted above, at the time that historic buildings were first protected – by 
“preservation orders” under the TCPA 1932 (later the TCPA 1947 and 1962) – it was 
generally believed that “demolition” was outside the scope of “development”, for 
which planning permission would be required.  And internal works were always 
outside the scope of development.  It was therefore necessary to introduce a 
requirement for consent to be obtained under the order for the demolition of a 
protected building, and for the carrying out of works that would “seriously affect the 
character of the building”.16 

13.23 That requirement was formalised by the TCPA 1968, which introduced for the first 
time the concept of a “listed building”, and required that “listed building consent” must 
be obtained for the carrying out of any works for  

(1) the demolition of a listed building (including a pre-1948 structure in its curtilage); 
or  

                                                
12  Save Britain’s Heritage v Secretary of State for Communities and Local Government [2011] EWCA Civ 334; 

for details, see Dear Chief Planning Officer letter issued by Welsh Government on 18 April 2011.  
13  GPDO 1995, art 3, and Sch 2, Part 31. 
14  Under TCP (General Permitted Development) Order 1995, art 3; and Sched 2, Part 1, Class A. 
15  TCP (GPD)O 1995, Sched 2, Part 1, paras E.1(i), E.2 
16  A phrase that first appeared in TCPA 1944, s 29(3).  
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(2) for the alteration or extension of a listed building in any manner that would affect 
its character as a building of special architectural or historic interest.17   

13.24 That formulation is still in place today. A failure to obtain listed building consent for 
such works is a strict liability criminal offence.18   

13.25 It was on this basis that the Government sought in 1992 to exempt the demolition of 
a listed building from the need for planning permission – since it already required 
listed building consent.  However, as noted above, the direction intended to achieve 
that was recently quashed.   

13.26 It will also be possible for listed building consent to be granted in Wales by a heritage 
partnership agreement, under section 26L of the Listed Buildings Act, inserted by 
section 28 of the Historic Environment (Wales) Act 201619, for specific categories of 
works specified in the agreement.20 

13.27 As for alterations and extensions to the exterior of a listed building, it is not entirely 
clear what the difference is between those that “materially affect the external 
appearance of the building” (which generally require planning permission21) and 
those that “affect its character as a building of special architectural or historic interest” 
(which require listed building consent22) – but they in most cases likely to be very 
similar.   

13.28 It is sometimes wrongly supposed that listed building consent is required for the 
erection of a freestanding structure within the curtilage of a listed building.23  It is not; 
but planning permission normally will be.  Indeed, that is why many of the classes of 
permitted development do not apply in relation to works in the curtilage of a listed 
building, to ensure that such works can still be controlled by the planning authority. 

Conservation area consent 

13.29 Following the introduction of conservation areas in 1967, a requirement was 
introduced whereby consent was required for the demolition of an unlisted building in 
a conservation area (the demolition of a listed one would of course require listed 
building consent).  That consent was initially still referred to, confusingly, as “listed 
building consent”; in the 1990 consolidation of planning legislation, the opportunity 
was taken to introduce the term “conservation area consent”.24 Failure to obtain such 
consent, under whatever name, was a strict liability criminal offence. 

                                                
17  TCPA, s 40.  
18  Listed Buildings Act 1990, ss7, 9.  
19  Not yet fully in force 
20  In England, listed building consent can also be granted by a listed building consent order (similar in effect to 

a permitted development order) – but not in Wales. 
21  See para 13.13 
22  See para 13.23. 
23  Cotswold DC v Secretary of State [1985] JPL 407.  
24  This term was originally introduced in the TCPA 1984, in relation to Crown land.  
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13.30 The House of Lords has clarified that “demolition” in this context only extends to “the 
removal of the whole building, [or] works to a … building which will produce a site for 
redevelopment.”25 

13.31 Because conservation area consent is required only for demolition, and not for 
alteration, the number of applications is modest.  And there is considerable confusion 
as to when consent is required  The Vale of Glamorgan CBC, for example, noted that 
over a five-year period, it had received 53 applications for conservation area consent, 
of which 14 were for works for which consent was not required.  

13.32 In England, the requirement to obtain conservation area consent for demolition was 
recently abolished, by the Enterprise and Regulatory Reform Act 2013.  However, the 
requirement to obtain planning permission for such demolition remained, and a new 
offence was therefore introduced of failure to obtain planning permission for “relevant 
demolition” – that is, demolition of an unlisted building in a conservation area.26  The 
automatic planning permission for demolition granted by the GPDO specifically 
excludes demolition within a conservation area in England.27 

13.33 In Wales, conservation area consent is still required for the demolition of an unlisted 
building in a conservation area in Wales; and failure to obtain consent is an offence.28   

13.34 Conservation area consent is, however, not needed for the carrying out of certain 
categories of demolition listed in a direction by the Welsh Ministers – notably those 
that are relatively insignificant, or have been authorised under other procedures.29 

The overlap between the various forms of authorisation 

13.35 The result of this complex set of provisions is that the authorisation that is required 
for various categories of works in Wales is generally as follows: 

(1) planning permission (only) is required for a material change of use of any 
building; 

(2) planning permission (only) is required for the erection of a new building, 
including one in the curtilage of a listed building;  

(3) listed building consent (only) may be required for works to the interior of a listed 
building, but only if they would affect its character as a building of special 
architectural or historic interest; 

                                                
25  Shimizu (UK) Ltd v Westminster CC [1997] 1 WLR 168, at p 183.  
26  TCPA 1990, s 196D, inserted by Enterprise and Regulatory Reform Act 2013, Sched 17.  
27  GPDO 2015, Sched 2, Part 11, para B.1(b).  
28  Listed Buildings Act 1990, s 74.  
29  The current direction is that issued by the Secretary of State for Wales in para 20 of Circular 1/98.  It is likely 

that this will soon be replaced, following the update of legislation (in the Historic Environment (Wales) Act 
2016) and associated policy; but the principle will remain unchanged.  A direction in similar terms exempts 
minor demolition in England from the need for planning permission – see Conservation Areas (Applicability 
of section 74 of the Planning (Listed Buildings and Conservation Areas) Act 1990) Direction 2015.  
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(4) both planning permission and listed building consent are required for the 
demolition of a listed building, but planning permission is granted by the GPDO, 
(so that an application only has to be made for listed building consent); 

(5) neither planning permission nor listed building consent is required for external 
works to a listed building that do not materially affect its appearance; 

(6) minor works to the exterior of a listed building that are permitted by the GPDO 
do not require the submission of an application for planning permission, but will 
usually require listed building consent; 

(7) both planning permission and listed building consent are required for almost 
any other building works affecting a listed building,  

(8) both planning permission and listed building consent are required for works 
(external or internal) to a building in the curtilage of a building in the list, where  

- the building is deemed to form part of that building by virtue of section 
1(5) of the Listed Buildings Act and  

- where the works affect the special character of that building  

(9) planning permission but not listed building consent is required for works 
(external or internal) to a building in the curtilage of a building in the list in other 
circumstances;  

(10) both conservation area consent and planning permission are required for the 
demolition of an unlisted building in a conservation area, but planning 
permission is granted by the GPDO; and 

(11) planning permission (only) is needed for almost all other building works in a 
conservation area (either the erection of a new building or the alteration of an 
existing unlisted one). 

13.36 From this, it follows that the only categories of operation that need an application for 
listed building consent but not a planning application are 

(1) works to the interior of a listed building that would affect its character as a 
building of special interest; and 

(2) works to the exterior of a listed building that are development permitted by the 
GPDO. 

13.37 There is no category of works that requires conservation area consent but not 
planning permission. 

13.38 Where two types of consent are required, notably for the extension of a listed building 
or for other building works affecting its exterior, both must be obtained before works 
can lawfully be carried out.  In practice, if the application is submitted on paper, this 
results in two applications (usually relying on two sets of the same drawings); if it is 
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submitted online, there will be a single application, for “planning permission plus listed 
building consent”.30  As explained in the Development Management Manual,  

use of the [standard application form] for multiple applications which 
come under different consent regimes is intended to streamline the 
application process.  However it does not alter the fact that these 
applications are legally distinct and their validity and determination 
should be treated as such by the planning authority.31 

13.39 Whether the application is made in hard copy or online, there will often be two 
committee reports, and two decision notices, containing two sets of overlapping 
conditions or two sets of reasons for refusal.   

13.40 Indeed, the Development Management Manual states that “it is preferable if related 
applications for planning permission and for listed building consent are considered 
concurrently”.32   

13.41 It appears that around one half of all applications for listed building consent are 
accompanied by planning applications relating to the same works.  This is 
corroborated by figures supplied by the Vale of Glamorgan CBC, which had received 
249 applications for listed building consent over the five years 2011–16, of which 112 
(45%) were accompanied by applications for planning permission.  The proportion of 
applications for conservation area consent accompanied by planning applications 
seems to be much higher – of the 39 valid applications in the Vale of Glamorgan in 
the same period, 36 were accompanied by an application for planning permission.33   

13.42 However, it seems that where applications are received for two types of consent, they 
are generally dealt with together, resulting in both types of authorisation being 
granted, or both withheld.  In a survey carried out in 2000 in England, 84% of the 
participating planning authorities (31 of the 37 answering the question) stated that all 
applications are dealt with concurrently by the same officer or committee.34  It would 
be theoretically possible for only one to be granted (for example, where an acceptable 
change to the use of a listed building is accompanied by undesirable works for its 
alteration, or where works are proposed to both the interior and the exterior), but this 
was “rare”.   

Procedures 

13.43 As well as the principal provisions requiring authorisation to be obtained, there are 
also significant collections of supplementary provisions in the TCPA 1990 (relating to 

                                                
30  Most if not all authorities have a combined form accessible via the Planning Portal website. 
31  Development Management Manual, November 2016, para 7.2.6.   As to the status of the Manual, see paras 

7.3, 8.37. 
32  Development Management Manual, November 2016, para 20.2.3. 
33  Newport BC told us that it had received 39 combined applications (one for planning permission 

accompanied by one for LBC, CAC or advertisements consent) in a two-year period, and Cardiff Council 
had received 76 in 2014, 86 in 2015, and 76 in 2016 up to October.  Unfortunately there were no figures for 
the total number of applications for each of the non-planning consents. 

34  Dissertation by Simon Williams in 2000 at the Department of Real Estate Management, Oxford Brookes 
University, based on responses to questionnaires sent out to 50 planning authorities, of whom 37 
responded.   

292



281 
 

planning permission) and in the Listed Buildings Act 1990 (relating to listed building 
consent and conservation area consent). 

13.44 Thus, where both types of authorisation are refused, that may result in two appeals, 
leading again to two decisions and (if the appeal is allowed) two sets of conditions – 
although in practice the Inspectorate always deal with the two appeals together and 
issue a single decision letter. 

13.45 If works are carried out in the absence of authorisation, a planning authority wishing 
to remedy the position may have to issue two enforcement notices, again possibly 
resulting in two appeals, and two decisions (albeit issued together).  A failure to obtain 
listed building consent or conservation area consent (but not the failure to obtain 
planning permission) will normally be a criminal offence. 

13.46 As a result, the Listed Buildings Act 1990 contains many statutory provisions relating 
to listed building consent – providing for appeals, revocation of consent, 
compensation, purchase notices, enforcement (including injunctions), and statutory 
challenges35 – that are very similar to the corresponding provisions relating to  
planning permission in the TCPA 1990.  And some of those listed building consent 
provisions are then applied (in Wales only) to conservation area consent.36 

The policy basis for decision making 

13.47 Section 70 of the TCPA 1990 provides that in dealing with applications for planning 
permission, planning authorities are to have regard to the development plan, so far 
as material, to considerations relating to the use of the Welsh language, and to any 
other material considerations.37  The same applies, by extension, to planning 
inspectors determining appeals against the refusal of permission. Further, such 
decisions are to be made in accordance with the plan unless material considerations 
indicate otherwise.38   

13.48 Development plan policies must have regard to current national policies,39 which will 
include those relating to the historic environment.40  And in practice most 
development plans do include policies and proposals relating to the historic 
environment.  Decisions on planning applications and appeals are thus to be taken 
in light of policies relating to the historic environment just as much as those relating 
to other issues. 

                                                
35  Listed Buildings Act 1990, ss 7 – 26, 26H-26K, 28, 30 – 46, 60 – 65.  And see footnote 83 below.  
36  Listed Buildings Act 1990, ss 74, 75. 
37  See para 5.16 
38  Planning and Compulsory Purchase Act 2004, s38(6).  
39  Planning and Compulsory Purchase Act 2004, s 38(6). 
40  PPW, para 6.4.1.  
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13.49 In practice, although at present not explicitly mentioned in the Act, a major “material 
consideration” in the determination of planning applications is the policy of the Welsh 
Ministers.41  That has always included a raft of policies on the historic environment.42 

13.50 Further, section 66 of the Listed Buildings Act 1990 provides that a planning authority 
or planning inspector, in dealing with an application for planning permission for 
development that affects a listed building or its setting is to have special regard to the 
desirability of preserving the building or its setting or any features of special 
architectural or historic interest which it possesses.  And the courts have confirmed 
the importance of the duties under the Listed Buildings Act, as a factor of 
“considerable importance and weight”, when making decisions on planning 
applications.43  It follows that the duty to preserve the historic environment is not a 
secondary issue in relation to the determination of planning applications; it is a very 
important one.   

13.51 As for applications for listed building consent, section 16 of the Listed Buildings Act 
1990 provides that a planning authority or planning inspector, in dealing with an 
application, is to have special regard to the desirability of preserving the listed building 
in question or its setting or any features of special architectural or historic interest that 
it possesses.  That is identical to the test that applies to dealing with applications for 
planning permission.  Indeed, there was originally only one duty, which explicitly 
applied to both types of authorisation.44   

13.52 Section 72 of the Listed Buildings Act 1990 provides that, in exercising any functions 
under the planning Acts with respect to any buildings or land in a conservation area, 
special attention shall be paid to the desirability of preserving or enhancing the 
character or appearance of that area.  Those functions would include, amongst other 
things, dealing with applications for planning permission, listed building consent or 
conservation area consent.  The importance of this duty, too, has been emphasised 
by the courts.45 

13.53 The policies of the Welsh Government, as set out in Planning Policy Wales, apply to 
the determination of applications for either planning permission or listed building 
consent or conservation area consent.46  So too do the policies of Cadw in 
Conservation Principles.47   

                                                
41  See para 5.67 to 5.73. 
42  Currently in PPW, Chapter 6, and TAN 24.  
43  East Northamptonshire DC v Secretary of State [2014] EWCA Civ 137, [2015] 1 WLR, CA, per Sullivan LJ at 

[29], approved in Mordue v Secretary of State [2015] EWCA Civ 1243, [2016] 1 WLR 2682, CA.  See para 
5.46. 

44  TCPA 1968, s 41(3), which became TCPA 1971, s 56(3). That is still the position in Northern Ireland; see 
Planning (Northern Ireland) Act 2011, s 91(2).   

45  Bath Society v Secretary of State [1991] 2 PLR 51, CA, at p 64H.  
46  Planning Policy Wales, edition 9, November 2016, paragraphs 4.11.3, 6.1.4, 6.5.13.  
47  Conservation Principles, paras 34, 51.  
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13.54 Although there is no explicit duty for authorities determining applications for listed 
building consent to consider the development plan, the policy matrix governing the 
determination of the different types of application is thus in practice very similar. 

13.55 Further, a range of other statutory duties apply to authorities carrying out any 
functions under any Act, which would include dealing with applications for planning 
permission, listed building consent or conservation area consent.  They include duties 
relating to a wide range of topics, considered earlier.48 

13.56 The duty to carry out sustainable development, under section 3 of the Well-being of 
Future Generations (Wales) Act 2015, is laid on every public body.49  Section 2 of the 
PWA 2015 provides that this duty applies specifically to the preparation of 
development plans, and the determination of applications for planning permission 
and appeals.  It does not explicitly apply to other functions under the TCPA 1990, nor 
to those under the Listed Buildings Act 1990; but the broad duty under section 3 of 
the Well-being Act 2015 is in general terms, and would seem to include such 
functions. 

13.57 It is thus not the case, as has been suggested by some respondents to the Scoping 
Paper, that applications for listed building consent and conservation area consent are 
to be determined solely in light of the impact of the proposed works on the historic 
asset in question.50  That may be the position in practice, but it does not reflect what 
the law requires.  And the determination of each such application will inevitably be a 
balancing exercise, taking account of all relevant considerations, to see whether the 
proposed works are desirable or necessary.51. 

 

POSSIBLE SIMPLIFICATION OF THE LAW 

Previous reviews 

13.58 The House of Commons ODPM Housing, Planning, Local Government and the 
Regions Committee, in its 2004 report on The Role of Historic Buildings in Urban 
Regeneration, noted that  

too many consents and permissions are required before a historic 
building can be altered or adapted.52 

13.59 The Barker Review of Land Use Planning, commissioned by HM Treasury in 2006, 
recommended that:  

                                                
48  See Paras 5.92 to 5.113. 
49  See para 5.82 
50  See the comments of Wales Heritage Group, noted at para 13.77, and those of the AMS at para 13.111.  
51  See, for example, Planning Policy Wales, para 6.5.13. 
52  House of Commons ODPM Housing, Planning, Local Government and the Regions Committee, The Role of 

Historic Buildings in Urban Regeneration, eleventh report of session 2003-04, Volume I – Report, 
Recommendation 81.  
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the Government should formally commit to the gradual unification of 
the various consent regimes following the proposed unification of 
scheduled monuments and listed building consents, and should set out 
proposals in 2007.  One option would be to bring together the heritage 
and planning consents.53 

13.60 The Planning Act 2008, which introduced a new system of “development consent” for 
major infrastructure projects54, provided that such consent, once granted, would avoid 
the need for planning permission, and (in relation to a project in England) scheduled 
monument consent, listed building consent and conservation area consent.55 

13.61 The Penfold Review of Non-planning Consents, commissioned by the Department of 
Business, Innovation and Skills in 2009, concluded that unification remained a 
potentially attractive long-term goal, but was too complex a change to make at a time 
when resources were severely constrained.56 

13.62 The above reviews applied to both England and Wales.  In relation to England, they 
resulted in a change (introduced in the Enterprise and Regulatory Reform Act 2013) 
whereby works that would have previously required conservation area consent now 
merely required planning permission – with failure to obtain planning permission for 
such works becoming a criminal offence.57   The Historic Environment (Wales) Act 
2016, which was the result of extensive stakeholder engagement, did not make a 
similar change in relation to Wales.   

13.63 Against that background, we noted in our Scoping Paper the change that had been 
introduced in England, and provisionally proposed making a similar but more far-
reaching change in Wales, whereby works that currently require either listed building 
consent or conservation area consent – either as well as planning permission or 
otherwise – would in future require only planning permission.  This generated a 
number of responses, some of which were expressed in strong terms.  

Views in favour of change 

13.64 The majority of respondents to the Scoping Paper supported the proposals to unify 
consent regimes.58 Support came from the Planning Inspectorate – which considered 
that bringing them together could be beneficial – as well as from the majority of 
planning authorities, and from all three branches of the Planning Officers’ Society 
Wales (“POSW”).  One member of the northern branch of POSW described the 
unification of consents as “a no-brainer”.   

13.65 POSW (South East) stated: 

                                                
53  Barker Review of Land Use Planning – Final Report, 2006, Recommendation 16. 
54  See paras 9.12 to 9.14. 
55  Planning Act 2008, s 33(1).   
56  Penfold Review of Non-planning consents, Dept of Business Innovation and Skills, July 2010, para. 4.57. 
57  TCPA 1990, s 196D, introduced by Enterprise and Regulatory Reform Act 2013, Sched 17, para 6. 
58  39 consultees expressed a view on the merging of consents: 23 agreed, 11 disagreed and 5 held equivocal 

positions. 
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Unifying consents is welcomed.  Most members of the public consider 
that in all cases they are applying for planning permission; it is only the 
LPAs that distinguish between the consents because of the legislation.  
The important thing is that the legislative and policy support makes it 
clear that the material considerations for determining an application for 
permission to do work to a conventional building will be different to work 
involving a listed building, or in a conservation area, and so forth.  This 
is something that will have to be thought through as part of this process 
to ensure the submission of a planning application does not become 
too complicated. 

13.66 Rhondda Cynon Taf CBC considered that the unification of consent regimes would 
deliver a system that would be more accessible to the public, and would remove the 
duplication of work and some of the administrative burdens placed on councils having 
to deal with applications which straddle consent regimes.  

13.67 A range of consultees who were in favour of unification qualified their support by 
explaining that any proposed merger of consents should not lead to a loss of any right 
to make representations or a dilution of protection of the historic environment. For 
example, Neath Port Talbot CBC and POSW (South West) agreed that the removal 
of duplication would simplify the process and improve efficiency, but noted that there 
was a risk that merging consent regimes could downgrade the significance of impacts 
upon the historic environment. They suggested that this could be addressed by 
including additional criteria in relation to applications relating to the historic 
environment.  

13.68 POSW (South East) said: 

There are no objections to the later phases as described in the 
consultation. However, where overlaps are identified between those 
phases and the first (development plan and development 
management) stage, the opportunity should be taken to simplify the 
legislation, e.g. the overlapping duties arising from the need for 
planning permission, listed building consent, and ancient monument 
consent. 

13.69 The Bar Council supported the principle of creating a single decision-making process, 
to avoid confusing and costly duplication of a single project being considered under 
separate regimes, provided that it would not lead to the loss of any right to make 
representations.  

13.70 The Residential Landlords Association generally agreed with the unification of 
consents, but suggested the introduction of an opt-out so that applicants could apply 
separately for a particular consent should they wish to do so.  It observed:  

… for the change of use for a listed building you might want to establish 
the principle that a change of use is acceptable before you embark on 
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the detailed design process, which in the case of a listed building could 
mean that you have to employ a conservation architect.59 

13.71 The Town and Country Planning Association thought it would be useful to merge 
consent regimes in the Code but ‘at a later stage’.  It suggested that the unification 
would mean that the ‘planning process would become more integrated’, however it 
‘should not be pursued if it simply results in adding further layers of complexity and 
paperwork’. 

13.72 Richard Harwood QC suggested that we should consider abolishing listed building 
consent and conservation area consent, by extending the definition of development 
(to include works to listed buildings) and introducing criminal sanctions to cover such 
works and demolition.  

13.73 Nigel Hewitson, formerly legal director of English Heritage, also expressed his view 
that the unification of planning permission, listed building consent and conservation 
area consent (but not scheduled monument consent) “is definitely the way to go”.60   

Equivocal views 

13.74 Five of our consultees – including three planning authorities – held equivocal 
positions.  For example, Cardiff Council said that there could be an advantage to a 
single application in certain circumstances but the matter will require careful 
consideration due the complexity of issues that sometimes arise. It observed that 
combining the relevant areas of legislation could be an advantage, but that it might 
be advantageous to retain separate applications.  

13.75 Newport CBC also held an equivocal view.  In its overall response, it noted that 
‘duplication adds to the bureaucratic burdens and can be confusing to the public and 
to applicants where a single scheme requires several consents’.  However, the 
conservation officer at the Council expressed ‘serious concern regarding the 
unification of consents’.  He noted:  

Firstly, though there may be merit on unifying all planning and heritage 
consents, we already have a split in the determining authorities in that 
[scheduled monument consent] is determined by Cadw.  I am 
assuming that this is unlikely to change and, especially given that some 
sites are both listed and scheduled, I am a little worried about the 
potential to reinforce this division at a time when much work is being 
done through the Historic Environment (Wales) Act in order to produce 
a unified suite of legislation and guidance on the historic environment.  

                                                
59  See para 13.42. 
60  And see para 13.113. 
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Views against change 

13.76 Opposition (in some cases strong opposition) was expressed by around one-third of 
respondents, largely but not exclusively those within the heritage sector.61  

13.77 The Wales Heritage Group, an umbrella group representing 13 different 
organisations, told us that it would ‘strongly object’ to any change to the existing 
consent processes that would undermine the status of historic assets, or a consent 
authority’s responsibilities and powers to protect historic assets.  It expanded on its 
concerns in the following terms:  

The Group is concerned that consideration for preserving the historic 
environment would become a secondary issue to general planning 
considerations, particularly to the overarching presumption in favour of 
sustainable development outlined in Planning Policy Wales. This 
presumption is often at odds with the requirement in the Listed 
Buildings Act 1990 for decision makers to have ‘special regard to the 
desirability of preserving the building or its setting or any features of 
special architectural or historic interest which it possesses’. 

13.78 However, the Wales Heritage Group (and the Theatres Trust) noted that conservation 
area consent had been abolished in England, and considered that a similar 
rationalisation could be beneficial in Wales. 

13.79 Only one planning authority disagreed with the merging of consent regimes, 
preferring instead that the two procedures (planning permission and listed building 
consent) both be retained but be governed by the same piece of legislation, akin to 
the model adopted in the Planning Act (Northern Ireland) 2011.  

13.80 Concern was also raised by several respondents as to the effect of the unification of 
consents on the likelihood of planning authorities employing staff with sufficient 
conservation expertise.  They noted that there is already a marked shortage of such 
staff; and suggested that the merging of consents might exacerbate this. 

13.81 Civic Trust Cymru, for example, strongly objected to the proposal to merge planning 
permission and listed building consent, as well as conservation area consent.  Their 
objection was expressed in the following terms:  

We would be extremely concerned that there would be further loss of 
local authority conservation specialists as conservation is side-lined 
and applications decided by planners with little or no experience or 
expertise in building or monument conservation. The current trend of 
reducing specialist staff and making savings through staff reduction 
makes this a very real possibility. 

The lack of specialists skills will mean that the historic environment is 
not given sufficient consideration and that a reduction in the quality of 
decision making will result in the historic environment being side-lined 

                                                
61  Including the Ancient Monuments Society (AMS), Civic Trust Cymru, the Council for British Archaeology 

(CBA), the Institute of Historic Buildings Conservation (IHBC), the Society for the Protection of Ancient 
Buildings (SPAB), the Theatres Trust, and the Wales Heritage Group. 
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which would additionally prevent the fulfilment of the legal requirements 
for the protection of historic assets in Wales. 

13.82 Monmouthshire CC commented: 

There are concerns over the unification of the planning and listed 
building consent regimes, mainly over the potential decrease in the 
level of specialist skills to advise on the appropriate management of 
the heritage environment and that where specialist advice is provided 
this could get diluted in its importance when balanced against other 
material considerations. 

13.83 It is not just those who currently provide such advice who raise this problem; similar 
concerns were also raised by the CLA: 

The problem is that the current LBC system requires any change to any 
listed building to be scrutinised by experts in the local authority (and 
usually in Cadw), but that that requirement is less and less adequately 
resourced in local authorities. That lack of resource  

(i) makes it too difficult to get consent for sympathetic change of the 
kind needed to ensure that listed buildings are updated and will be 
valued and maintained by their owners. and  

(ii) makes it too easy for malign owners to damage the special interest 
of listed buildings without sanction because lack of resource makes 
enforcement unlikely. 

13.84 Those opposed to the suggested reform raised a number of points, arising from the 
need to maintain the existing level of protection for historic assets.  They related 
primarily to issues of principle – notably as to the policy basis for control – but also 
touched various more detailed points.   

 

OPTIONS FOR POSSIBLE REFORM 

13.85 In light of the considerations above, we have identified five possible options as to the 
way in which this issue could be dealt with in the Bill: 

(1) No change (retain planning permission, listed building consent and 
conservation area consent); 

(2) Retain two types of consent (planning permission and LBC/CAC), but in one 
piece of legislation; 

(3) Retain two types of consents, but provide for only one to be needed; 

(4) Merge planning permission and conservation area consent, but retain listed 
building consent; 
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(5) Abolish listed building consent and conservation area consent, and require 
that planning permission be obtained for all the types of works that currently 
require either type of consent. 

13.86 We consider each in turn. 

Option one: no change 

13.87 In producing the new Planning Code for Wales, there are a number of possible ways 
in which this issue could be dealt with. 

13.88 It would, firstly, be possible simply to carry forward the present arrangement – that is,  

(1) to retain the need for “planning permission” to be obtained for development, 
with the provisions relating to planning permission to be in the Planning Code, 
and 

(2) to retain a separate requirement for listed building consent and conservation 
area consent, and to include the provisions relating to such consent in the 
new Historic Environment Code, along with the provisions relating to topics 
other than consent (such as designation, partnership agreements, grants, 
repairs).   

13.89 That would retain the advantage that currently exists of emphasising the significance 
of listed buildings and conservation areas by having separate types of consent, but 
would also perpetuate the existence of separate but overlapping statutory schemes, 
requiring users of the system in many cases to obtain two consents from a single 
authority for a single set of works. 

Option two: two consents, but in one piece of legislation  

13.90 It would, secondly, be possible to retain the two systems, but to include them both 
within the new Planning Code.  The Historic Environment Code would then contain 
only the non-consent provisions – that is, those relating to identifying listed buildings, 
conservation areas and scheduled monuments, repairs, grants, guardianship, 
partnership agreements and so forth.   

13.91 That would be similar to the approach adopted in England and Wales prior to 1990, 
whereby both codes were in the TCPA 1971.  It would also be similar to the Planning 
Act (Northern Ireland) 2011, although that Act also includes the non-consent 
provisions relating to listed buildings and conservation areas (but not those relating 
to ancient monuments). 

13.92 This second approach would retain the two separate but overlapping statutory 
consent schemes, but would slightly simplify the law by locating them both in the 
same piece of legislation.  However it would separate the consenting regime away 
from all the other provisions associated with designating and managing listed 
buildings. 

Option three: two consents, but only one needed  

13.93 Another possible approach would be to retain both systems of consent but to provide 
that, where both types of authorisation are required for a single programme of works, 
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the grant of planning permission would automatically operate as a grant of listed 
building consent.  This is similar in concept to the regime introduced in respect of 
major projects by the Planning Act 2008, which provides that  

to the extent that development consent is required for development, 
none of the following is required to be obtained for the development or 
given in relation to it – 

(a) planning permission….62 

13.94 It would be possible to introduce a similar provision to the effect that listed building 
consent is not required for the demolition, alteration to or extension of a listed building 
where planning permission has been granted for the same works.  

13.95 However, that would leave in place two types of approval.  It would also mean that 
where a proposal contains a package of works, some of which are in different 
categories in the list at paragraph 13.35 above – for example, a new use for a listed 
building, including internal conversion works, some external works, and some works 
within its curtilage, it would still be necessary (and far from straightforward) to work 
out which type of consent is required for which parts of the proposal. 

13.96 We therefore provisionally consider that this approach would not be advisable. 

Option four: merge conservation area consent (only) with planning permission  

13.97 It would be possible to merge conservation area consent with planning permission, 
but to leave the listed building consent regime in place.  This is the approach that was 
taken in the 2013 reforms in England. 

13.98 That would have the advantage of eliminating at least some of the procedural 
difficulties highlighted above.  But the number of applications for conservation area 
consent is relatively small, and the effect of such a change would be correspondingly 
limited. 

13.99 We provisionally consider that this would be better than leaving the position as it is, 
although to eliminate only one of the two heritage consents would seem to be a lost 
opportunity. 

Option five: one consent 

13.100 Fifthly, the legislation could be more radically simplified by amending the legislation 
so that all works that require any of the three types of consent, or two of them – as 
listed in paragraph 13.35 above – would in future simply require planning permission.  
That would remove the problem identified above; and would also enable the entire 
statutory code providing for listed building consent to be removed from the legislation. 

13.101 That could be achieved by requiring that planning permission is always needed for 
“heritage development”, to be defined as the carrying out of works for;  

                                                
62  Planning Act 2008, s 33(1) 
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(1) the demolition of a listed building,  

(2) the alteration or extension of a listed building in any manner that would affect 
its character as a building of special architectural or historic interest;  

(3) the demolition of an unlisted building in a conservation area.   

13.102 The first and third of these are already “development” (subject to any direction made 
under section 55(g)); and the second may be in many cases. But bringing together 
the three categories would help to emphasize that there is no loss of control over any 
such works. It would also reflect the extended definition of “development” in the 
Planning Act 2008.63   

13.103 It would also mean that the provision whereby the Welsh Ministers can make a 
direction exempting certain categories of demolition from the definition of 
“development” would become otiose, and would not need to be restated, which would 
significantly clarify the law.64 

13.104 It has already been noted that planning permission may be granted by a development 
order for minor building works – but that the GPDO in some instances has different 
limits as to the categories of development that may be carried out without an 
application in the case of works affecting a listed building or its curtilage, or in a 
conservation area. 65  It would be appropriate to include in primary legislation a 
provision that a development order may not grant permission for any works to a listed 
building that affect its special character.  And the order may itself contain different 
limits for development affecting a listed building or its curtilage or a conservation area.  

13.105 But it might be appropriate to make exceptions in relation to particular categories of 
works – for example, internal works to structures that are only part of a listed building 
by virtue of section 1(5)(b) (those in the curtilage of a building in the list) – subject to 
the issue of an Article 4 direction in appropriate cases.66  

13.106 Planning permission could also be granted by the GPDO for the categories of 
demolition in conservation areas that are currently exempt from the need for 
conservation area consent.67  Such a provision in the GPDO would be easier for users 
to find than a direction in a Circular.  Again, where appropriate, the general 

                                                

63  For the purposes of this Act (except Part 11) the following works are taken to be development (to the extent 
that they would not be otherwise)— (a) works for the demolition of a listed building or its alteration or 
extension in a manner which would affect its character as a building of special architectural or historic 
interest; (b) demolition of a building in a conservation area; (c) works resulting in the demolition or 
destruction of or any damage to a scheduled monument; (d) works for the purpose of removing or repairing 
a scheduled monument or any part of it; (e) works for the purpose of making any alterations or additions to 
a scheduled monument; (f) flooding or tipping operations on land in, on or under which there is a scheduled 
monument.” (Planning Act 2008, s 32(3)). See para 13.93.  

64  See paras 7.14 to 7.17.  
65  See para 13.19. 
66  A direction under article 4 of the GPDO, withdrawing the permission granted under article 3 for particular 

categories of generally innocuous development.  
67  See para 13.34.  
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permission thus granted could be excluded in particular cases by the making of an 
article 4 direction.  

13.107 Finally, it would of course be possible to seek authorisation for just one element of a 
complex proposal.68  So, for example, where it is proposed to change the use of a 
listed building and to make physical alterations to it, just as it is possible at present to 
seek planning permission for the change of use and listed building consent for the 
physical alterations, so it would be possible under this approach to seek planning 
permission for the change of use or planning permission for the alterations.  In either 
case, the planning authority might be willing to authorise only one aspect of the 
proposal, or it might require to see details of both.  But the names of the consents 
involved would not result in any substantive change. 

Consequential provisions  

13.108 Of the five approaches outlined above, the fifth is the most radical.  Later in this 
Chapter, therefore, we explore in slightly more detail what would be involved, to see 
whether it leads to any problems that would be insuperable.  In doing so, we are very 
conscious that any advantages arising from the simplification of the legislation must 
be set against possible drawbacks.  Clearly if any of the options were to be 
implemented, the consequences would be less significant, and the analysis below 
would need to be adjusted accordingly. 

 

THE POLICY BASIS OF DECISION-MAKING  

Concerns raised in response to the Scoping Paper  

13.109 The major concern of those respondents to the Scoping Paper who were opposed to 
unification of consents was that it would lessen the protection given to the historic 
environment.69  They saw this as a significant risk. 

13.110 Thus the Wales Heritage Group stated that it would strongly object to any change to 
the existing consent processes that would undermine the status of historic assets, or 
a consent authority’s responsibilities and powers to protect historic assets.  It 
expressed concern that consideration for preserving the historic environment would 
be subordinated to general planning considerations, particularly the presumption in 
favour of sustainable development.70 

13.111 The Ancient Monuments Society (AMS) expressed the view that: 

listed building consent is important precisely because its whole premise 
is the protection of the historic environment. The fact that there is a 
separate regime puts applicants and decision-makers on their mettle – 
it tells them that they are dealing with sensitive, valuable, precious 
structures. It is fundamentally different in its legal basis and ethos from 

                                                
68  See the concern raised by the Residential Landlords Association, noted at para 13.70. 
69  See for example the response to the Scoping Paper from Newport BC, noted at para 13.112.  
70  See paras 13.56, 13.57. 
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planning permission. To have a single regime for the construction of a 
utilitarian industrial shed and the demolition of a listed building is to 
downgrade the significance of the latter. 

13.112 Newport BC noted that “a single consent regime appears attractive, but should not 
lead to any underplaying of conservation interests”. 

13.113 On the other hand, Nigel Hewitson, formerly legal director of English Heritage, said: 

I understand the concerns of some in the conservation sector that 
removing the requirement for separate heritage consents somehow 
diminishes in the public mind the importance of historic assets.  
However, I don’t share those concerns.   

In support of that view, he pointed out that the list of buildings of special interest would 
still exist – just as conservation areas continue to exist in England despite the 
abolition of conservation area consent.  And he drew attention to the various technical 
points referred to later in this Chapter, noting that they could all be simply dealt with. 

13.114 The Ancient Monuments Society, in its Newsletter, comments as follows on the 
provisional proposal to merge listed building consent with planning permission: 

We have always taken the view that to have a concurrent and parallel 
system of consent for historic buildings, dedicated to their protection, 
establishes just how important they are.  Demolishing a listed building 
or taking out a sash window in a Georgian façade is different in kind 
from obtaining permission to put up an office block.  The answer to the 
latter is normally a straight yes or no, while the response to the former 
should be much more nuanced.71 

13.115 The response to either category of proposal may be straightforward or may be 
nuanced, depending on the circumstances; but it will not depend on the name of the 
consent required; and will not of itself justify requiring two applications to be submitted 
and determined.  

Possible change 

13.116 The existing duty, under sections 16 and 66 of the Listed Buildings Act, to have 
special regard to the desirability of preserving the listed building applies only to the 
determination of applications for planning permission or listed building consent.  That 
is in contrast to most of the duties noted in Chapter 5 above, which apply to the 
carrying out by public authorities of any of their functions under any legislation. 

13.117 We have already proposed that this duty, and the duties relating to the historic 
environment generally, should be widened, to require that all public authorities, in 
carrying out any statutory functions with respect to any historic asset or its setting, 
should be under a duty to have special regard to the desirability or preserving or 
enhancing the asset, its setting, and any features of special architectural or historic 

                                                
71  AMS Newsletter 03/2016, p 3.   
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interest that is possesses.72  That would make abundantly clear the importance of the 
historic environment – both within the planning process and otherwise.  

13.118 We have also noted that the sustainable development principle (currently in section 
2 of the P(W)A 2015) will apply explicitly to the performance of any function under 
the Planning Code – which would obviously include the determination of planning 
applications relating to listed buildings and conservation areas.  73 

13.119 If the three consents were to be merged (the fifth of the options outlined earlier), the 
result would be that the determination of applications for planning permission – which 
would include applications for the authorisation of works that currently require only 
listed building consent or conservation area consent – would then have to be carried 
out in light of all of the various relevant duties, including the duties with regard to the 
following: 

(1) the development plan, so far as relevant; 

(2) any other relevant considerations;  

(3) the historic environment; 

(4) the sustainable development principle; and  

(5) all of the other matters mentioned in Chapter 5.74 

13.120 That is, in reality, the position at present; but it would be good for it to be made explicit. 

13.121 The position is well-stated by Monmouthshire BC, which comments: 

There would be a need to reconcile the general duty in s.66 of the 
Listed Buildings Act 1990 with the ‘combined application’ being 
considered, against the Development Plan and any other material 
considerations. This would need to be the primary consideration for 
such applications if the regimes are merged. It is essential that core 
values are identified and that these form the basis of the objectives. 
There should be no dilution of the current level of protection of the 
historic environment. 

13.122 We agree, and our proposals are not designed to weaken in any way the level of 
protection afforded to the historic environment, but rather to strengthen it by ensuring 
that such protection is a central consideration in all planning decisions.   

13.123 The position was summarised by Allen Firth, a conservation academic, as follows:  

                                                
72  See Consultation question 5-4.  A historic asset could be defined to mean a world heritage site, a 

scheduled monument, a listed building, a conservation area, and land included in the registered of historic 
parks and gardens.  

73  The sustainable development principle includes, amongst other matters, achieving a Wales of vibrant 
culture; see para 5.81. 

74  See paras 5.92 to 5.113. 
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[The approach set out above] is correct in setting out ways in which 
new ‘integrated PP/LBC’ processes can be made to mirror and 
enshrine existing requirements and safeguards, these are mechanistic 
and cannot, in themselves, guard against subtle psychological shifts in 
the profile that stand-alone LBC applications currently enjoy.  To set 
against this, if the new proposed arrangements succeeded in getting 
both planning officers and conservation officers (and other interested 
parties) to routinely be working in closer partnership in properly 
considering all aspects of all applications, then heritage issues may 
become more ingrained in the planning psyche.  Much would depend 
on the quality of implementation and local LPA management 
commitment. 

13.124 He further comments that at present some “LBC only” applications are in effect dealt 
with solely by conservation officers in planning authorities, without reference to wider 
planning considerations; whereas some applications for planning permission only, 
such as for development affecting the setting of a listed building, are determined by 
planning officers with insufficient weight being given to conservation issues.  A unified 
approach has the potential to lead to heritage issues being considered in all cases; 
again, much would depend on management attitudes and priorities within each 
authority. 

Possible shortage of specialist staff 

13.125 As to the possible shortage of those with appropriate experience to advise on 
applications affecting the historic environment75, we recognise that there is a risk that 
planning authorities and others could use the merger of the two systems of control 
as a means to justify the loss of specialist staff.  This would have to be resisted, 
possibly by appropriate guidance form the Welsh Government or through pressure 
from relevant professional bodies.76 

13.126 However, in practice, applications for the authorisation of works affecting listed 
buildings and conservation areas would continue to require precisely the same level 
of expertise regardless of whether the authorisation is called “listed building consent” 
or “planning permission”.  The availability of an appropriate level of staff time and 
expertise to process such applications must be a matter for each authority to decide.  
Those authorities that afford high priority to protecting the heritage will no doubt 
continue to employ suitably qualified and experienced staff; those that have other 
priorities will not.  But there is no reason why that decision would be affected by a 
change to the name of the relevant authorisation 

 

UNIFICATION OF CONSENTS: CONCLUSION 

13.127 We provisionally consider that there would be considerable advantages to be gained 
from the unification of planning permission, listed building consent and conservation 

                                                
75  See paras 13.80 to 13.83 above. 
76  The Institute of Historic Buildings Conservation (IHBC), for example, is already very concerned as to the 

decline in the number of suitably qualified staff in planning authorities. 
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area consent into a single form of authorisation – the fifth of the possible approaches 
outlined earlier.  There are only two categories of works that currently require an 
application for listed building consent but not an application for planning permission 
– namely, works to the interior of a listed building that affect its character as a building 
of special architectural or historic interest, and works to the exterior that affect its 
character but are permitted by the GPDO.  There are no works that require 
conservation area consent but do not require planning permission. 

13.128 To have just one form of authorisation for all building works, including demolition, 
would considerably simplify the law, and would significantly assist both those seeking 
such authorisation and those administering the consent process.  For any proposal, 
there would need to be only one application, one set of drawings, one committee 
report (or equivalent), one decision notice, one set of conditions, one appeal, one 
appeal decision, and one enforcement notice – in place of two of each, as at present.  
The impact of the works on the special interest of the building or area would, as at 
present, be a major consideration in decision-making. 

13.129 The necessary change to achieve this could readily be achieved with no loss of 
control, by marginally adjusting the definition of “development” to include any 
alterations to a listed building (including to its interior) that affect its character as a 
building of special architectural or historic interest.  The simplest method might be to 
define development to include “heritage development”, as indicated above77; and 
then to provide that the carrying out of heritage development without planning 
permission is a criminal offence.   

13.130 We also emphasise that the duties laid upon decision-makers need to be clarified 
and rationalised, to ensure that the significance of historic assets is not lost.  We have 
already considered this in Chapter 5.78 

13.131 The changes thus proposed would thus not remove any of the existing requirements 
for the approval of the planning authority to be obtained for works affecting listed 
buildings and conservation areas, nor the policy basis on which applications for such 
approval will be determined, but would merely simplify the relevant procedure.   

13.132 We recognise that this would have various consequences, which we consider in more 
detail in the remainder of this Chapter, under the following headings: 

(1) the need for permission;  

(2) the submission of an application; 

(3) appeals and other supplementary points; 

(4) unauthorised works. 

                                                
77 See para 13.101. 
78 See paras 5.50 to 5.56 and Consultation question 5-4. 
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13.133 Each of the points would need to be carefully considered, but we do not consider that 
any of these are of great significance.  However, we do emphasise that the changes 
we propose have to be considered as a single package, to ensure no loss of control. 

 

Consultation question 13-1. 

We provisionally consider that the control of works to historic assets could be 
simplified by:  

(1) amending the definition of “development”, for which planning permission is 
required, to include “heritage development”, that is:  

(a) the demolition of a listed building; or  

(b) the alteration or extension of a listed building in any manner that 
is likely to affect its character as a building of special architectural 
or historic interest; or 

(c) the demolition of a building in a conservation area. 

(2) removing the requirement for listed building consent and conservation area 
consent to be obtained for such works; and 

(3) implementing the additional measures outlined in consultation questions 
13-2 to 13-8, to ensure that the existing level of protection for historic assets 
would be maintained. 

Do consultees agree? 

 

 

NEED FOR PERMISSION 

13.134 We do not repeat here the discussion earlier in the Consultation Paper as to the need 
for planning permission generally, nor our consultation questions in Chapter 7 – 
which would apply to works affecting listed buildings and conservation areas as to 
any others.  We merely explore a few detailed points that would arise if Consultation 
question 13-1 were to be implemented. 

Development orders 

13.135 If listed building consent and conservation area consent are merged with planning 
permission, one result will be that it would be possible for general and local 
development orders to be made granting planning permission for works that currently 
require only listed building consent.  That does not of course mean that such orders 
would have to be made, or that it would necessarily be desirable in policy terms that 
they should be made; but it would at least be possible. 
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13.136 In fact, provisions corresponding to those relating to general and local development 
orders were introduced into the Listed Buildings Act in relation England (as sections 
26C to 26G and Schedule 2A) by section 60 of the Enterprise and Regulatory Reform 
Act 2013.  No corresponding provisions were introduced in Wales by the Historic 
Environment (Wales) Act 2016; but there seems to be no obvious reason why they 
should not be; and the present exercise would enable that to be done with minimum 
disruption.   

13.137 It would then be possible to consider how, if at all, the new powers should be used in 
Wales. 

Consultation question 13-2. 

We provisionally propose that the power to make general and local development 
orders should be extended to enable the grant of planning permission by order for 
heritage development. 

Do consultees agree? 

 

Heritage partnership agreements 

13.138 As noted above, once the relevant provisions of the Historic Environment (Wales) Act 
2016 are in force, it will be possible for listed building consent to be granted by a 
heritage partnership agreement.  If listed building consent is merged with planning 
permission, it would be necessary to provide that such an agreement can in principle 
grant planning permission (rather than listed building consent).  It might be 
appropriate to limit the works for which permission can be granted in this way, by 
specifying that planning permission can be granted for such categories of works as 
may be prescribed.  

Consultation question 13-3. 

We provisionally propose that heritage partnership agreements should be capable 
of granting planning permission by order for heritage development in such 
categories as may be prescribed. 

Do consultees agree? 

 

Uncertainty as to the need for permission   

13.139 The need to discover whether listed building consent or conservation area consent is 
required for works is even more pressing than in the case of “ordinary” planning 
permission, since the carrying out of works without such consent, where it is required, 
is not just a breach of planning control but a criminal offence.79  Further, it can be 

                                                
79  This is because unauthorised works to an existing building, unlike the construction of a new one, cannot be 

reversed. 
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particularly difficult to be certain as to whether consent is required, due to the potential 
uncertainty as to  

(1) what is included in a listing (by virtue of section 1(5) of the Listed Buildings Act), 
and  

(2) which works to a listed building affect its special character – a question that will 
often involve an element of subjective judgement.   

13.140 Where works are to be carried out that may require planning permission, it is possible 
to find out whether a planning application is required by seeking from the planning 
authority a certificate of lawfulness of proposed use or development (CLOPUD), 
which is binding in the event of any subsequent disagreement.  Where the works 
have already been completed, an application can be made for a certificate of 
lawfulness of existing use or development (CLEUD).80  But there is no equivalent 
procedure available in Wales to enable a person to obtain a binding opinion as to 
whether listed building consent would be required for works proposed to be carried 
out. 

13.141 One solution to this problem is to apply to the High Court for a declaration.  However, 
the Court has indicated clearly that, whilst it does have jurisdiction to make such a 
declaration, that should not be the normal way to resolve uncertainty – not least 
because of the cost implications for all concerned.81  More recently, provisions 
corresponding to those relating to CLOPUDs (but not CLEUDs) were introduced in 
England in 2013.82   

13.142 If listed building consent is subsumed into planning permission, as proposed in the 
previous part of this Chapter, the provisions as to CLOPUDs and CLEUDs would 
automatically extend to works that currently only require listed building consent or 
conservation area consent.  We provisionally consider that that would be a welcome 
step forward, removing uncertainty without the need for an application to the court for 
a declaration. 

13.143 However, the model used in England is not satisfactory, in that it only relates to the 
question of whether proposed works would affect the special character of a listed 
building – the second of the two questions posed above.  They do not enable the 
resolution of the first, which may be at least as tricky.   

13.144 By contrast a CLOPUD (under section 192 of the TCPA 1990) answers the broader 
question of whether development is “lawful” – that is, whether, if carried out, it could 
or could not be subject to enforcement action, either because it does not involve 
development or because it does or does not require planning permission or for any 
other reason).  If applied to works that currently require only listed building consent, 

                                                
80  See paras 7.83 to 7.97. 
81  Chambers v Guildford BC [2008] EWHC 826 (QB), [2008] JPL 1459. 
82  As sections 26H to 26K of the Listed Buildings Act (introduced by section 61 of the Enterprise and 

Regulatory Reform Act 2013). 
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that approach would enable a prospective applicant to obtain an answer to both of 
the questions above. 

13.145 We therefore consider that one benefit of the proposal to bring together planning 
permission with listed building consent and conservation area consent would be that 
the CLOPUD and CLEUD procedure would automatically apply in all cases.  This 
would enable the uncertainty as to the need for approval for works to listed buildings 
and conservation areas to be resolved, by means of a procedure that already exists 
and is familiar to planning authority officers. 

Consultation question 13-4. 

We provisionally consider that the provisions (currently in sections 191 and 192 of 
the TCPA 1990) relating to certificates of lawfulness should be extended to include 
works that currently require only listed building consent or conservation area 
consent. 

Do consultees agree? 

 

APPLICATIONS FOR APPROVAL 

13.146 Our proposals regarding planning applications in earlier chapters would generally 
apply to applications for planning permission for works affecting listed buildings and 
conservation areas as to any others, whether or not planning permission is merged 
with any other consents.   

13.147 Further, we have mentioned in the footnotes to those chapters that Chapter a number 
of instances where the Listed Buildings Act 1990 contains provisions relating to 
applications for listed building consent that are similar or identical to provisions in the 
TCPA 1990 relating to planning applications.83  If the three consents were to be 
merged, the proposals in Chapter 7 to 11 would apply automatically to all such 
applications, without any need for legislative change.   

13.148 However, there are a few other detailed points that would arise if the consents were 
to be merged.  We deal with each in turn. 

Applications  

13.149 We have made a number of proposals as to the submission of planning applications, 
and the material that is be submitted with an application.84  Clearly applications for 
works to listed buildings will often require the submission of more detailed information 
than would be appropriate in other cases; and it may well be that authorities will 
perfectly properly decline to accept applications that do not contain full details of all 
aspects of what is proposed, with no such details reserved for subsequent approval. 

                                                
83  See  Chapter 8, footnotes 4, 9, 10, 28, 39, 40, 45, 48, 54, 58, 59, 63, 70, 71, 74, 82, 88, 99, 101, 110; 

Chapter 10, footnote 32A; and Chapter 11,footnotes 1, 17, 19, 24, 27, 35, 38, 40.  
84  See Consultation question 8-1. 
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13.150 However, we consider that this should be a matter for guidance, and possibly 
regulations, rather than for primary legislation. 

13.151 We note in passing that there appears to be no requirement in the Listed Buildings 
Act for a planning authority to maintain a register of applications for listed building 
consent and conservation area consent, equivalent to the requirement under section 
69 of the TCPA 1990 to maintain a register of planning applications and other related 
matters.  If the consents were to be merged, that anomaly would automatically be 
resolved. 

Notification of applications  

13.152 There are at present a number of directions (originally made by the Secretary of State 
for Wales) specifying: 

(1) categories of applications for listed building consent that must be referred to 
national amenity societies85; and 

(2) categories of applications for listed building consent that can be determined by 
planning authorities without the need to notify the Welsh Ministers (in practice, 
Cadw).86 

13.153 If the three consents were to be merged, as outlined earlier, it would be possible to 
make similar directions relating to the corresponding categories of applications for 
planning permission.  However, it would seem to be preferable – in line with the 
general approach of replacing directions by regulations – for provisions to the same 
effect to be added into the TCP (Development Management Procedure) (Wales) 
Order 2012 or its replacement, by including the national amenity societies in the list 
of consultees in relation to planning applications for particular categories of 
development.87 

13.154 There is no reason why the level of involvement by all interested parties – planning 
authorities, Welsh Ministers, Cadw, and the national amenity societies – could not be 
identical to that which currently exists.  And it would continue to be open to the Welsh 
Ministers to call in particular applications for planning permission affecting historic 
assets where they consider that Cadw should be more closely involved. 

Fees 

13.155 At present, applications for planning permission are to be accompanied by a fee – as 
are applications for consent under the Advertisements Regulations. By contrast, 
applications for listed building consent and conservation area consent do not require 
the payment of a fee; nor do applications for planning permission that are made 
necessary solely by an article 4 direction, or applications for consent under a tree 
preservation order.   

                                                
85  Listed Buildings Act 1990, s 15; direction currently in WO Circ 1/98, para 10, replaced in May 2017 by a new 

direction, made alongside the production of TAN 24. 
86  Listed Buildings Act 1990, s 13; direction in WO Circ 1/98, para 15, also replaced in May 2017. 
87  See paras 8.69 to 8.95. 
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13.156 It seems that the distinction was made when the fees regime was first introduced, on 
the basis that applications for planning permission are required for the development 
of any land; applications for works to listed buildings or protected trees, by contrast, 
are only necessary in certain, special cases; those who have to manage such assets 
should not be discouraged by the imposition of fees.  As against that, it could be 
argued that applications for special consent take up planning authority time, and 
should be charged for. 

13.157 If the three consents were to be merged, there would be no difference in the case of 
applications for works that currently need both planning permission and listed building 
consent – as a fee is already payable.  And applicants would be saved the cost of 
extra sets of drawings.   

13.158 Where planning permission is in the future required for works that currently require 
only listed building consent – essentially works affecting only the interior of a listed 
building and relatively minor external works – they could be exempt from the 
requirement to pay a fee, as with various other exceptions specified in the Fees 
Regulations,88  if it were desired to retain the status quo.  But we provisionally propose 
in a later Chapter that the power to impose a fee (in primary legislation) should apply 
to all applications for planning permission.89  If that is accepted, it would then be open 
to the Welsh Ministers to consider whether an exemption should be introduced to 
exempt from fees applications for works in particular categories – for example, those 
affecting only the interior of a listed building, or those that are currently permitted 
development, or those affecting a dwelling.  

Conditions  

13.159 We noted that section 17 of the Listed Buildings Act 1990 specifies some conditions 
that can be appropriately attached to grants of listed building consent, with respect 
to— 

(a) the preservation of particular features of the building, either as part of it or after 
severance from it; 

(b) the making good, after the works are completed, of any damage caused to the 
building by the works; 

(c) the reconstruction of the building or any part of it following the execution of any 
works, with the use of original materials so far as practicable and with such 
alterations of the interior of the building as may be specified in the conditions. 

13.160 We have noted that such conditions may be appropriate in relation to cases other 
than those involving listed buildings, and therefore proposed that the Planning Bill, or 
regulations under the Bill explicitly the authorise the imposition of such conditions (in 
appropriate cases) in relation to planning permissions generally.90  If that proposal is 

                                                
88  2015 SI 1522, regs 4 to 6.  
89  See para 18.74 to 18.79. 
90  See paras 8.131, 8.132. 
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accepted, that would clearly extend to conditions on permissions that do involve listed 
buildings – and indeed unlisted buildings in conservation areas.   

13.161 The power to impose the types of conditions referred to in section 17 of the Listed 
Buildings Act 1990 would thus be automatically retained. 

 

APPEALS AND OTHER SUPPLEMENTARY PROVISIONS  

13.162 General proposals about appeals and other supplementary provisions are contained 
in Chapter 11. 

Appeals  

13.163 Section 21 of the Listed Buildings Act specifies certain grounds on which appeals can 
be made against the refusal of listed building consent – to the effect that the building 
in question is not of special interest.  If those consents are merged with planning 
permission, appropriate adjustments would need to be made to enable appellants for 
planning permission to rely on equivalent grounds of appeal in cases relating to listed 
buildings, to ensure that there is no change from the current position. 

13.164 It would thus be necessary to include in the Bill provisions to the effect that: 

(1) any appeal relating to works to a listed building may contain as a ground of 
appeal that the building in question is not of special architectural or historic 
interest, and ought to be removed from the list of such buildings maintained 
by the Welsh Ministers; and  

(2) where a building is subject to a building preservation notice (provisional 
listing), the notice of appeal may contain a claim that the building should not 
be included in the list.   

13.165 In making a decision on such an appeal, the Welsh Ministers may remove the building 
from the list, or decline to include it.91  Equivalent powers would need to be retained.  

                                                
91  Listed Buildings Act 1990, s 22(1)(b). 
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Consultation question 13-5. 

We provisionally consider that the Bill should include provisions to the effect that: 

(1) any appeal relating to works to a listed building may contain as a ground of 
appeal that the building in question is not of special architectural or historic 
interest, and ought to be removed from the list of such buildings maintained 
by the Welsh Ministers;  

(2) where a building is subject to a building preservation notice (provisional 
listing), the notice of appeal may contain a claim that the building should 
not be included in the list;  

(3) the Welsh Ministers, in determining an appeal relating to a listed building, 
may exercise their powers to remove the building from the list; and 

(4) in determining an appeal relating to a building subject to a building 
preservation order, they may exercise their powers not to include it in the 
list. 

Do consultees agree? 

 

Other supplementary provisions  

13.166 Appropriate changes may also need to be made to the provisions relating to purchase 
notices, to incorporate the provisions currently relating to listed building purchase 
notices and conservation area purchase notices. 

13.167 The procedural details governing the handling of planning applications and appeals 
– for example, those relating to applications by planning authorities, statutory 
undertakers or the Crown – would need to be carefully checked to ensure that the 
unification of consents does not lead either to any loss in control or any unnecessary 
procedural burdens.  But it is not anticipated that there would be any such problems 
that could not be readily dealt with by ensuring that the Bill – or, more likely, 
regulations supplementing or replacing the Development Management Procedure 
Order – contain appropriate provisions equivalent to those in the Listed Buildings Act 
1990 and regulations made under it. 

 

UNAUTHORISED WORKS AFFECTING LISTED BUILDINGS AND CONSERVATION 
AREAS  

The existing law 

13.168 The carrying out of development without planning permission is a breach of planning 
control, but not a criminal offence.92  If such development has been carried out, the 

                                                
92  See para 12.3. 
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planning authority may if it considers it expedient issue an enforcement notice; and 
non-compliance with such a notice is an offence.  By contrast, the carrying out of 
works that require listed building consent or conservation area consent without such 
consent having been obtained is from the outset a criminal offence, under the Listed 
Buildings Act 1990.  It is a defence to a charge of such an offence that the works 
were necessary for health or safety, and limited to the minimum necessary.   

13.169 The logic behind that distinction may have reflected a policy decision by Parliament 
to emphasise the importance of the heritage.  Alternatively, it may reflect the obvious 
fact that the unauthorised erection of a building can be regularised simply by requiring 
its removal, whereas the unauthorised removal of a historic building cannot be 
regularised by requiring it to be reinstated.  And if the latter is not subject to a criminal 
penalty, there is nothing to deter future transgressors. 

13.170 As noted above, since the coming into effect of the changes made by the Enterprise 
and Regulatory Reform Act 2013, the demolition of a building in a conservation area 
in England remains a criminal offence (subject to a similar defence) – but under 
section 196D of the TCPA 1990 rather than the Listed Buildings Act.93   

13.171 Where unauthorised works are carried out to a listed building that are reversible, they 
may lead to the issue of a listed building enforcement notice (either as an alternative 
to prosecution or as a supplement to it).  Where such works also required planning 
permission, as with the construction of an extension to a listed house, that may result 
in the issue of two notices – a mainstream planning enforcement notice and a listed 
building enforcement notice.  That in turn will require two appeals, which may rely on 
slightly different grounds, and in due course two decision notices. 

13.172 It should also be noted that the carrying out of building works without planning 
permission is generally immune from enforcement action after four years; whereas 
the carrying out of building works without listed building consent is never immune 
from enforcement action.  And an appeal against a listed building enforcement notice 
may rely on the following grounds (in addition to those applying in the case of an 
appeal against a normal enforcement notice): 

(1) that the building is not of special architectural or historic interest; 

(2) that the works were urgently necessary94; 

(3) that the required works would not restore the building to its previous state; 

(4) that the required steps to alleviate the harm are excessive.95  

13.173 Where unauthorised demolition works are carried out in a conservation area, they 
may lead in theory to the issue of a conservation area enforcement notice.  However, 

                                                
93  TCPA 1990, s 196D, introduced by Enterprise and Regulatory Reform Act 2013, Sch 17, para 6.  
94  A ground equivalent to the defence under s 9(3) to a charge of unauthorised works, and framed in the same 

terms: see footnote 98.   
95  Listed Buildings Act 1990, s 39(1)(a), (d), (i)-(k) (summarised).  Equivalent grounds apply in relation to an 

appeal against a conservation area enforcement notice (see SI 2012/793, Sched 3). 
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that will not often occur, as demolition on a scale sufficient to require conservation 
area consent96 is likely to be incapable of being reversed.  

13.174 Our general proposals relating to unauthorised development, in Chapter 12, apply to 
cases relating to listed buildings and conservation areas.  Below, we touch on one or 
two specific points arising from our proposals earlier in this Chapter. 

Possible change: prosecution 

13.175 If the three consents are merged, as outlined earlier, it would of course be necessary 
to ensure that unauthorised works to listed buildings and demolition in conservation 
areas was made a criminal offence, for the reasons noted above.  We agree with the 
Institute of Historic Buildings Conservation, which states that it would strongly oppose 
any move to decriminalise breaches of listed building control.   

13.176 This could be achieved by inserting a new provision at the appropriate point to the 
effect that the carrying out of heritage development without planning permission is an 
offence – assuming that “heritage development” has been defined along the lines 
indicated earlier.97  That would in effect be similar to the new section 196D inserted 
into the TCPA 1990 in England, but extended to include works to a listed building.   

13.177 The penalties for such an offence, and the defence to a charge98, would be the same 
as currently apply to an offence under section 9 of the Listed Buildings Act 1990.  

                                                
96  See para 13.30. 
97  See para 13.101 above.  
98  “it shall be a defence to prove the following matters: (a) that works to the building were urgently necessary in 

the interests of safety or health or for the preservation of the building; (b) that it was not practicable to 
secure safety or health or, as the case may be, the preservation of the building by works of repair or works 
for affording temporary support or shelter; (c)  that the works carried out were limited to the minimum 
measures immediately necessary; and (d) that notice in writing justifying in detail the carrying out of the 
works was given to the local planning authority as soon as reasonably practicable.” (Listed Buildings Act 
1990, s 9(3). 
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Consultation question 13-6. 

We provisionally propose that the Bill should include provisions to the effect that: 

(1) the carrying out without planning permission (or in breach of a condition or 
limitation attached to permission) of heritage development – defined along 
the lines indicated in Proposal 13-1 – be a criminal offence, punishable  

- on summary conviction by imprisonment for a term not exceeding six 
months or a fine or both; or 

- on summary conviction by imprisonment for a term not exceeding two 
years or a fine or both; and 

(2) the defence to a charge of such an offence is the same as currently applies 
in relation to a charge of carrying out works without listed building consent. 

Do consultees agree? 

 

Possible change: enforcement action 

13.178 It would need to be made clear that unauthorised heritage development does not 
become immune from enforcement action after a certain period.  This could be 
achieved by excluding heritage development from the categories of development that 
are subject to various time limits (currently specified in section 171B of the TCPA 
1990) as to the period within which enforcement action may be taken. 

13.179 In addition, the grounds on which an appeal may be brought against a planning 
enforcement notice would need to be adjusted to incorporate those on which an 
appeal may currently be made against a listed building enforcement notice or a 
conservation area enforcement notice, summarised above.99 

13.180 As with applications for consent, noted above, there appears to be no requirement in 
the Listed Buildings Act for a planning authority to maintain a register of listed building 
enforcement notices and conservation area enforcement notices, equivalent to the 
requirement under section 188 of the TCPA 1990 to maintain a register of planning 
enforcement notices and other types of notice.  Here too, if the consents were to be 
merged, that would automatically be resolved. 

                                                
99 See para 13.172. 
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 Consultation question 13-7. 

We provisionally propose that the Bill should include provisions to the effect that 
heritage development be excluded from the categories of development that are 
subject to time limits as to the period within which enforcement action may be taken. 

Do consultees agree? 

 

Consultation question 13-8. 

We provisionally propose that the Bill should include provisions to the effect that: 

(1) Where an enforcement notice is issued in relation to the carrying out of 
heritage development in breach of planning control, the grounds on which 
an appeal may be made against such a notice include grounds equivalent to 
grounds (a), (d), (i), (j) and (k) as set out in Section 39 of the Planning (Listed 
Buildings and Conservation Areas) Act 1990;  

(2) the Welsh Ministers, in determining an enforcement appeal relating to a 
listed building, may exercise their powers to remove the building from the 
list. 

(3) in determining an enforcement appeal relating to a building subject to a 
building preservation order, they may exercise their powers not to include it 
in the list. 

Do consultees agree? 

 

 

WORKS TO SCHEDULED MONUMENTS  

13.181 Scheduled monuments are much less commonly encountered in practice than listed 
buildings and conservation areas.  They are almost always uninhabited; and they are 
equivalent in importance to listed buildings of Grades I and II* (which between them 
constitute most significant listed buildings, and amount to about 4% of them).100   

13.182 Scheduled monument consent is required for the carrying out of almost any works to 
a scheduled monument.  Failure to obtain consent is an offence.  However, by virtue 
of the nature of a scheduled monument, and its importance, it is rare for an application 
for scheduled monument consent to be made for anything other than minor 

                                                
100  WO Circular 60/96, Annex 1, para 4. 
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restoration works or visitor facilities.101  Applications for consent are thus relatively 
infrequent, and only rarely overlap with applications for planning permission.102 

13.183 Planning permission, listed building consent and conservation area consent are 
normally obtained from the planning authority (or the Welsh Ministers on appeal).  But 
scheduled monument consent is obtained directly from the Welsh Ministers.103   

13.184 Where a structure is both a listed building and a scheduled monument, scheduled 
monument consent is required for works affecting it, but listed building consent is 
not.104  The UK Government introduced some while ago a draft Bill proposing the 
merger of scheduled monument consent and listed building consent into a single 
“historic asset consent” (in relation to both England and Wales).105  That never 
progressed any further, but it would have achieved little, as there is no situation in 
which both types of consents would be required for the same works.  Further, if every 
application for such a unified consent were to be made to a planning authority, 
authorities would need to be appropriately resourced, or to have arrangements in 
place to receive assistance from Cadw or the regional archaeological trusts. 

13.185 Whilst, therefore, it would in theory be possible to take the process of unification one 
step further by extending the definition of “heritage development”106 to include works 
to a scheduled monument, as in the Planning Act 2008107 – which would obviate the 
need for scheduled monument consent to be obtained – we consider that to be a step 
too far, as it would have the result of transferring decisions relating to works to 
scheduled monuments, which are rare and require specialist expertise, from Cadw to 
planning authorities.   

Proposal 13-9. 

We provisionally consider that planning permission should not be unified with 
scheduled monument consent. 

Do consultees agree? 

 

                                                
101  An indication of the types of works that are the subject of applications for SMC in Scotland can be gained 

from the register maintained by Historic Environment Scotland, which is available online. 
102  There were 57 applications for scheduled monument consent in Wales in the year 2013-14 – compared to 

525 applications for listed building consent received by Cadw, and 907 consultations on applications for 
planning permission (Cadw Annual Report, 2013-14, p 13).  

103  Or granted by a heritage partnership agreement (see the Ancient Monuments Act 1979, s 9ZA, to be 
inserted by HE(W)A 2016). 

104  Listed Buildings Act 1990, s 61. 
105  In the Heritage Protection Bill, presented to Parliament, April 2008 (Cm 7349).  As it turned out, the Bill did 

not proceed due to lack of Parliamentary time before the 2010 General Election.  Some of the proposals that 
were to have been included in the Bill were introduced, (at least in England) by way of Government 
guidance; but not the proposal to introduce a single heritage asset consent. 

106  See para 13.101. 
107  See footnote 63 above. 
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THE HISTORIC ENVIRONMENT: OTHER POINTS 

13.186 We recognise that the brief given to the Law Commission extended to the Planning 
Code, and not to the review of historic environment legislation.  However, there are 
two detailed points that have emerged in the course of our work which we think 
appropriate to mention here, for inclusion in suitable legislation as and when an 
opportunity arises, either in the course of the present context or otherwise. They both 
have consequences for mainstream planning control. 

Definition of “listed building”  

13.187 We consider in Chapter 17 the definition of “curtilage”, a term that occurs in various 
locations in the TCPA 1990 and in subordinate legislation under that Act.108  Our 
proposals there would apply equally in relation to historic environment legislation. 

13.188 However, a number of those responding to the Scoping Paper noted that the 
definition of “listed building” (in section 1(5) of the Listed Buildings Act 1990) includes 
a reference to pre-1948 objects and structures in the curtilage of the building in the 
list, and suggested that it would be helpful if the law could be simplified by making 
plain the date at which the extent of the curtilage should be considered. 

13.189 Case law makes it clear that the relevant date is generally the date on which the 
building was first included in the list.109  We agree that it would be helpful that could 
be made plain on the face of the statute, to distinguish the position from that which 
arises in relation to other statutory provisions.  For example, where the GPDO defines 
permitted development rights by reference to the curtilage of a building, what is to be 
considered is the extent of the curtilage at the present – that is, at the date of the 
development in question.110 

13.190 Secondly, the provision that is now section 1(5) of the Listed Buildings Act 1990 was 
introduced in the TCPA 1968, and came into effect on 1 January 1969.  It would 
appear that in the case of buildings listed earlier, the curtilage to be considered was 
as at that date.  But that too could be clarified, for the avoidance of unnecessary 
litigation.  

                                                
108  See paras 18.128 to 18.145. 
109  Watts v Secretary of State [1991] 1 PLR 61 at p 72F; R v Camden LBC, ex p Bellamy [1992] JPL 255; 

Morris v Wrexham CBC and the National Assembly [2002] 2 P&CR 7. 
110  See, for example, Collins v Secretary of State [1989] EGCS 15; James v Secretary of State [1991] 1 PLR 

58; McAlpine v Secretary of State [1995] 1 PLR 16; Lowe v The First Secretary of State [2003] 1 PLR 81. 
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Consultation question 13-10. 

We provisionally consider that the definition of “listed building” should be clarified 
by making it clear that the definition includes pre-1948 objects and structures if they 
were within the curtilage of the building in the list as it was  

(1) in the case of a building listed prior to 1 January 1969, at that date; and 

(2) in any other case, at the date on which the building was first included in the 
list. 

Do consultees agree? 

 

Areas of archaeological importance 

13.191 One specific requirement as to the giving of publicity for planning applications applies 
in areas of archaeological importance, designated as suchunder the Ancient 
Monuments and Archaeological Areas Act 1979.  Within such an area, generally in 
the centre of a historic city, proposed development needs to be specially notified, to 
enable the “investigating authority” (in practice, a local archaeological unit) to 
consider whether it wishes to carry out archaeological investigations.    

13.192 In the Scoping Paper, we noted that five areas had been designated as areas of 
archaeological importance in 1984 in England, and that no areas had ever been 
designated in Wales.111  We also noted that the UK Government had accepted that 
the protection given by the designation of an area of archaeological importance is not 
as great as can be achieved by the use of other policy mechanisms (currently under 
TAN 24) and had accordingly proposed over 20 years ago that Part 2 of the Act would 
be repealed at the first appropriate legislative opportunity.112  

13.193 In the scoping paper, we suggested that this would be a good opportunity to amend 
the 1979 Act so that Part 2 no longer applies in Wales.  This suggestion was 
supported by the Country Landowners and Business Association (“CLA”), Richard 
Harwood QC, Persimmon, and PEBA.  

Consultation question 13-11. 

We provisionally propose that the Ancient Monuments and Archaeological Areas Act 
1979 should be amended so that Part 2 (areas of archaeological interest) does not 
apply in Wales.  

Do consultees agree? 

 
 

                                                
111  Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.79. 
112  House of Commons Environment Committee, Session 1986-1987 (ref 146) vol 2, p 19.  
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