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Chapter 12: Unauthorised development  

INTRODUCTION  

12.1 There would be little point in having an elaborate system to control and manage the 
carrying out of development if there were not also in place a procedure whereby the 
detailed requirements of the system can be readily enforced. 

12.2 However, whilst some breaches of planning control are deliberate, it is not surprising 
– given the complexity of the planning system – that other breaches are the result of 
ignorance.  And in some cases development that has been carried out without the 
necessary planning permission having first been obtained is in fact perfectly 
acceptable in policy terms, or can be made acceptable subject to appropriate 
remedial works being carried out. 

12.3 The basic principle underlying the system that has emerged over the last seventy 
years is that the carrying out of unauthorised development – that is, development that 
is not permitted either by a development order or by a specific grant of planning 
permission (or that has been carried out in breach of conditions attached to such 
permission) – is not a criminal offence, but is a breach of planning control.  The 
planning authority is not required to take enforcement action in response to every 
breach, but, where it does take action and issues one of various kinds of enforcement 
notice, non-compliance with the notice may then be an offence.  

12.4 Where the relevant planning authority becomes aware that such a breach may be 
about to occur, or has occurred, or may have occurred, its first action is likely to be 
to seek further information.   

12.5 Where the authority considers that a breach has already occurred, or may have 
occurred, it may take enforcement action if that seems to be expedient – but it is not 
required to do so.  Such action may take several forms: 

(1) where the breach relates to development for which there seems to be a 
reasonable prospect of permission being granted if applied for, the authority 
may issue an “enforcement warning notice”, notifying recipients that further 
action may be taken if an application is not received; 

(2) where there appears to have been a breach, and the authority is contemplating 
further action, it may issue a “temporary stop notice”, which requires the 
offending activity to cease immediately; non-compliance with a notice is an 
offence, but the notice expires after 28 days; 

(3) where planning permission has been granted for development, but there 
appears to have been a breach of a condition attached to that permission, the 
authority may serve a “breach of condition notice”, against which there is no 
right of appeal; non-compliance with a notice is an offence; 
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(4) where development appears to have been carried out either without any 
permission or in breach of a condition, the authority may serve an “enforcement 
notice”, requiring the effect of unauthorised development to be remedied; such 
a notice may be the subject of an appeal to the Welsh Ministers before it comes 
into force; once it has come into force, non-compliance is a criminal offence, 
and the authority may enter the land and carry out the required works; 

(5) once an enforcement notice has been issued, the authority may also serve a 
“stop notice”, requiring the offending activity to stop more or less immediately; 
again, non-compliance with a stop notice is also an offence.   

12.6 Finally, where the authority considers that a breach of planning control is likely to 
occur – or has already occurred, and is likely to continue – it may seek from the courts 
an injunction to restrain those responsible.    

12.7 In this Chapter, we consider each of the above procedures in turn, and then consider 
the criminal penalties available in the Act generally. 

12.8 The relevant law is in Part 7 of the TCPA 1990.  This was significantly amended by 
the Planning and Compensation Act 1991, which largely enacted the 
recommendations that had been made by Robert Carnwath QC, as he then was, in 
his report Enforcing Planning Control.1  More recently, as part of the work leading to 
the P(W)A 2015, the enforcement provisions in the TCPA 1990 were reviewed by the 
Independent Advisory Group in 20122 and by Arup and Fortismere Associates in 
2013.3 

12.9 Welsh Government policy on planning enforcement is set out in section 3.6 of 
PPW.  More detailed guidance was formerly set out in Technical Advice Note TAN 
9, Enforcement of Planning Control.4  This has been transferred to the 
Development Management Manual, which incorporates where appropriate the 
guidance on changes introduced by the P(W)A 2015, and provides guidance on 
when enforcement action is appropriate. 

Response to the Scoping Paper 

12.10 In the Scoping Paper, we noted that enforcement was one of the core planning 
provisions that we regarded as being within the scope of the codification exercise; 
although we made relatively few suggestions for technical reforms relating to it.  And 
we received relatively few suggestions for further such reforms from those responding 
to the Paper.  That may be because enforcement is a highly technical area of law, 
and has been the subject of a number of reviews over the years – not least in the 
reports, noted above, leading up to the P(W)A 2015. 

                                                
1  Enforcing Planning Control, Dept of the Environment, London, 1989 (“the Carnwath report”).  References in 

this Act to the TCPA 1990 are to that Act as amended by the 1991 Act. 
2  Towards a Welsh Planning Act: Ensuring the Planning System Delivers, report to the Welsh Government by 

the Independent Advisory Group, June 2012. 
3  Research into the Review of the Planning Enforcement System in Wales: Final Report, Arup and Fortismere 

Associates, May 2013. 
4  Welsh Office, 1997. 
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PRELIMINARY PROCEDURE 

Breach of planning control 

12.11 The concept of a breach of planning control underpins all the provisions of the TCPA 
1990 relating to enforcement.  A breach is currently defined (in section 171A(1)) to 
be the carrying out of development without the required planning permission, or failing 
to comply with condition or limitation subject to which permission was granted.  We 
have already proposed that this should be extended to include the breach of a 
planning obligation.5 

Seeking information 

12.12 In many cases, a planning authority may first become aware of a suspected breach 
of planning control – either apprehended or under way or complete – through being 
given information that is or may be partial or inaccurate.  And even once it is aware 
of the factual situation, if it is to take any action it will need to know the names and 
contact details of all those involved, so that notices can be correctly served.  It is 
therefore essential for there to be an effective procedure available for an authority to 
gain access to the land, where appropriate, and to obtain information. 

12.13 The first step is often to serve a planning contravention notice (PCN), under section 
171C of the TCPA 1990.  Many such notices are served each year.6  Alternatively it 
is possible to issue a notice under section 330 of the TCPA seeking any information 
that is required to enable an authority to serve a notice under the Act. 

12.14 A PCN may be served by a planning authority; a notice under section 330 by the 
planning authority7 or by the Welsh Ministers.  Either type of notice may be served 
on the occupier of the land in question.  A PCN may be served on the owner of the 
land (that is, “the person entitled to receive the rack rent”8) or a person who has any 
other interest in it; a notice under section 330 may be served on the person who 
receives rent.  And a PCN may be served on any other person who is carrying out 
operations on the land or is using it for any purpose.   

12.15 Either type of notice may require information as to the interest in the land held by the 
recipient of the notice and by any other person, about the use of the land and when 
it began, and about when activities now taking place on the land began.  A PCN may 

                                                
5  See Consultation question 10-5. 
6  In the 30 months to September 2012, some 1,106 planning contravention notices were served in Wales – 

compared to176 breach of condition notices, 603 enforcement notices, and 176 stop notices (source, 
Research into the Review of the Planning Enforcement System in Wales: Final Report, Welsh Government, 
May 2013). Temporary stop notices were not available in Wales at the time of that research.  For 
comparison, the corresponding figures for England in the year to March 2017 were 4,812 planning 
contravention notices, 208 temporary stop notices, 698 breach of condition notices, 4,400 enforcement 
notices, and 141 stop notices (source, PINS statistics). 

7  The notice may be served by a local authority (s 330(1)) or by a national park authority (s 330(6)). 
8  The rack rent is the full market rent.  The principle underlying the definition is that the person who is entitled 

to let the property at a full market rent (that is, usually, the freeholder or long leaseholder) is the person who 
should be responsible for the discharge of any liabilities imposed by statute. 
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also require other information about such activities, and information about any 
operations on the land and when they began (insofar as operations are distinct from 
activities).  A PCN may also require the recipient to supply: 

(1) information as to whether any uses or operations specified in the notice are 
being or have been carried out on the land;  

(2) details as to any person known to be using or have used the land or carried 
out any operations on it;  

(3) information as to any planning permission that may have been granted, any 
conditions or limitations attached to such a permission; or  

(4) any reasons why permission is not required for any particular use or 
operation.9 

12.16 A PCN may also request a meeting at which the recipient can discuss the matters 
referred to in the notice.10  

12.17 It is an offence, punishable by a fine of Level 3 (£3,000) to fail to provide the 
information requested by a PCN or a notice under section 330 without reasonable 
excuse.  To provide false information in response to a PCN is an offence punishable 
on summary conviction by a fine of up to Level 5 (in effect, a fine of any amount).11  
To provide false information in response to a notice under section 330 is punishable 
on summary conviction by a fine of any amount, and on conviction on indictment to a 
fine or imprisonment for up to two years.12   

12.18 We provisionally consider that it is confusing to have two powers to obtain 
information, significantly overlapping.  But we recognise that the additional powers to 
obtain information under a PCN are potentially intrusive (and possibly in breach of 
the right to peaceful enjoyment of property) other than where there appears to have 
been a breach of planning control. 

12.19 We therefore provisionally propose that there should be a single power for the Welsh 
Ministers or the local planning authority to serve a notice (perhaps called a “planning 
information notice”) on the owner and occupier of land or any person who is carrying 
out operations on the land or is using it for any purpose.  Such a notice could in any 
case require information as to the matters that may at present be the subject of a 
notice under section 330 (extending to operations as well as activities).   Where it is 
considered that there appears to have been a breach of planning control, the notice 
could in addition require information as to the matters that can presently be required 
by a PCN, and can propose a meeting to regularise the position.  

                                                
9  TCPA 1990, s 171C(3)(a),(3)(c),(3)(d),(2)(b). 
10  TCPA 190, s 171C(4). 
11  TCPA 1990, s 171D(6); see para 12.144. 
12  TCPA 1990, s 330(5); see para 12.144. 
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12.20 We consider later in this chapter the appropriate penalties for failing to supply 
information required by such a notice and for supplying false information.13 

Consultation question 12-1. 

We provisionally consider that the provisions currently in sections 171C and 330 of 
the TCPA 1990 could be conflated into a single power for the Welsh Ministers or a 
planning authority to serve a “planning information notice” on the owner and 
occupier of land or any person who is carrying out operations or other activities on 
the land or is using it for any purpose, requiring the recipient to supply information 
as to:  

(1) the interest in the land held by the recipient of the notice and by any other 
person of whom the recipient is aware; 

(2) the use or uses of the land and when they began; and  

(3) the operations and other activities now taking place of the land and when 
they began. 

Where it appears that there has been a breach of planning control, such a notice 
may also: 

(4) require the recipient to supply information as to: 

- whether any uses or operations specified in the notice are being 
or have been carried out on the land;  

- any person known to be using or have used the land or carried 
out any operations on it;  

- any planning permission that may have been granted, and any 
conditions or limitations attached to such a permission; or  

- any reasons why permission is not required for any particular 
use or operation; and 

(5) request a meeting at which the recipient can discuss the matters referred to 
in the notice.  

Do consultees agree? 

 

Entry to property 

12.21 There is also a power (under section 196A of the TCPA 1990) for anyone authorised 
by a planning authority to gain entry to land, subject to appropriate safeguards, to 
investigate a suspected breach of planning control.  Section 196A states that, in the 

                                                
13  See paras 12.142 to 12.147 and Consultation question 12-24. 
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case of a dwellinghouse, this may only be exercised after giving 24 hours’ notice.  As 
noted in Chapter 18, the term “dwellinghouse” is not defined in the Act14, but we 
consider that in this context it should refer to any dwelling, including a flat. 

Consultation question 12-2. 

We provisionally propose that the restriction on entering property for enforcement 
purposes only after giving 24 hours’ notice, currently in section 196A(4) of the TCPA 
1990, should be clarified to ensure that it applies in relation to all property in use as 
a dwelling. 

Do consultees agree? 

 

Concealed breaches of planning control 

12.22 We noted in an earlier Chapter that there are time limits after which unauthorised 
development becomes immune from enforcement action, and thus “lawful”.15  We 
suggested that the statutory provision as to these time limits, currently in section 171B 
of the TCPA 1990, should be included, along with those relating to certificates of 
lawfulness, in the Part of the Bill dealing with the need for planning permission 
generally, rather than with the provisions relating to enforcement. 

12.23 However, in the Scoping Paper, we observed that the apparently unqualified 
language of section 171B may give rise to a problem where a developer conceals a 
breach of planning control so that the time limit expires, resulting in the planning 
authority being no longer able to take enforcement action.16   

12.24 We noted the decision of the Supreme Court in Welwyn Hatfield Council v Secretary 
of State relating to this matter.17  In that case, a Mr Beesley had constructed a building 
that from the outside looked like a barn, but internally was a dwelling.  He moved in 
one month after it was complete, occupying it as a dwelling for more than four years 
without the knowledge of the planning authority, and then sought a certificate of 
lawfulness.  The Supreme Court held that his conduct, although not identifiably 
criminal, consisted of positive deception in matters integral to the planning process 
and was directly intended to undermine the regular operation of that process.  He 
would be profiting directly from that deception if the passing of the normal four-year 
enforcement period were to entitle him to resist enforcement.  The apparently 
unqualified statutory language could not contemplate or extend to such a case.  The 
certificate was accordingly refused. 

12.25 We also noted the statutory provisions that had subsequently been introduced – but 
only in relation to England – as sections 171BA to 171BC of the TCPA 1990, enabling 
an authority to apply to a magistrates’ court for a “planning enforcement order” (PEO), 

                                                
14  See paras 18.106 to 18.111. 
15  See para 7.88 and Consultation question 7-11. 
16  See Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.40. 
17  Welwyn Hatfield Council v Secretary of State and Beesley [2010] UKSC 15, [2011] 2 AC 304. 
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which extends the time limit within which action can be taken.  We suggested that 
improvements might be made by considering the scope and application of each 
option in relation to concealed breaches of planning control, to discern which, if either, 
could best be applied in Wales.18  In response, PEBA agreed that we should consider 
this.  And Persimmon Homes West Wales also thought that the ‘statutory language 
requires further clarification’ in relation to section 171B.  

12.26 Since the appearance of the Scoping Paper, the Court of Appeal has considered the 
two procedures, in Jackson v Secretary of State which related to two cases where a 
barn had been converted partially into a dwellinghouse.  Richards LJ summarised the 
position as follows: 

There is an overlap between the PEO procedure and the Welwyn principle 
but the overlap is far from complete.  On the one hand, the PEO procedure 
is narrower than the Welwyn principle, since it applies only where an 
apparent breach of planning control has been deliberately concealed, 
whereas the Welwyn principle extends to cases of dishonesty or 
criminality, such as bribery or coercion, which would not necessarily 
amount to deliberate concealment.  On the other hand, the Welwyn 
principle applies only to particularly serious cases, whereas the PEO 
procedure applies where an apparent breach of planning control has “to 
any extent” been deliberately concealed.  The appellants’ case has to be 
that in the area of overlap Parliament intended the PEO procedure to be 
exclusive and to displace reliance on the meaning given to section 171B 
in Welwyn, but that the meaning of the section remains unchanged in so 
far the Welwyn principle is capable of applying outside the area of overlap.  
One only has to state that proposition to see how strained an 
interpretation the appellants seek to place on the statute.19 

12.27 The Court noted that the Supreme Court in Welwyn had simply been interpreting the 
scheme of Part 7 of the TCPA 1990 – prior to the introduction of the PEO regime.  It 
accordingly upheld the decision of Holgate J that the Welwyn principle continues to 
operate in serious cases, and has not overtaken or undermined by the introduction 
of the new regime (in sections 171BA to 171BC). 

12.28 We provisionally consider that it is unhelpful having two procedures, one at common 
law and one on the face of the statute, that significantly overlap.   

12.29 Lord Brown in Welwyn emphasised that the principle being applied by the Supreme 
Court in that case would only apply in ‘highly exceptional circumstances’, and would 
not have included, for example, the letting of a granny flat to students in breach of a 
planning condition (as occurred in Arun DC v Secretary of State20, cited in Welwyn).  

                                                
18  See Planning Law in Wales: Scoping Paper (2015) Law Commission Consultation Paper No 228, para 5.40. 
19  Bonsall v Secretary of State and Rotherham MBC; Jackson v Secretary of State, Winchester CC [2015] 

EWCA Civ 1246, [2016] QB 811, at [45].  See also Hatfield, Concealed development: did we really need 
section 124? [2013] JPL 19. 

20  [2011] 2 AC 304 at [75] – [79], [84]. 
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The facts in the Welwyn case itself, in the Fidler case21 referred to in Welwyn, and in 
the two cases considered in Jackson, were indeed all highly exceptional.   

12.30 The PEO procedure, by contrast, applies where any apparent breach of planning 
control has “to any extent” been deliberately concealed.  This could arguably include 
all kinds of minor irregularities.  Indeed, the very fact that the TCPA 1990 contains 
procedures allowing enforcement action to be taken some years after a breach has 
occurred implicitly recognises that there will often be breaches that remain at least to 
some extent concealed, but which are reckoned to be innocuous if they do not come 
to light for a long period.  Arguably, any such minor concealment would be at risk of 
being enforced against for a significantly extended period under the PEO procedure, 
which would undermine the whole point of there being time limits. 

12.31 The PEO procedure is problematic in any event, for a number of reasons.  First, it 
provides no eventual time limit for possible enforcement action by the authority, and 
thus no certainty for future purchasers, lenders and others.  Secondly, the certificate 
issued by the authority as to the date on which the apparent breach came to its 
attention cannot be challenged.  Thirdly, the magistrates are ill-equipped to consider 
the technicalities of planning law.22   

12.32 We therefore provisionally consider that it is preferable for planning authorities to rely 
on the Welwyn principle in appropriate cases, recognising that they will only arise in 
‘highly exceptional circumstances’, and for the PEO procedure introduced by the 
Localism Act 2011 not to be introduced in Wales.   

12.33 As to the incorporation in the Bill of the Welwyn principle, we consider that the matter 
has not yet been the subject of sufficient consideration by the Courts to justify being 
codified; nor is it certain what would be an appropriate categorisation of the 
circumstances in which it would apply.  We therefore provisionally consider that the 
issue of deliberate breaches of planning control should for the moment remain a 
matter for the courts, to be dealt with, as hitherto, on a case-by-case basis. 

Consultation question 12-3. 

We provisionally consider that the law as to concealed breaches of planning control 
should remain as it is, subject to the common law principles developed Welwyn 
Hatfield Council v Secretary of State [2010] UKSC 15, [2011] 2 AC 304, and in particular 
that the “planning enforcement order” procedure, introduced by the Localism Act 
2011, should not be included in the Bill. 

Do consultees agree? 

 

                                                
21  Fidler v Secretary of State [2011] EWCA Civ 1159. 
22  The right to appeal against a section 217 notice was transferred by the P(W)A 2015 from the magistrates’ 

court to the Welsh Ministers for that reason. 
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ALTERNATIVES TO ENFORCEMENT ACTION  

Enforcement warning notices 

12.34 Section 173ZA of the TCPA 1990, introduced by the P(W)A 2015 with effect from 16 
March 2016, enables a planning authority to issue an enforcement warning notice.  
This relates to the situation where development appears to have been carried out 
without planning permission, but where there is a reasonable prospect that, if an 
application were to be made, permission would be granted.  In such a case, the 
authority may issue a notice notifying recipients that further enforcement action may 
be taken if a planning application is not received within a specified period. 

12.35 Section 173ZA(5) of the TCPA 1990 provides that issuing an enforcement warning 
notice “does not affect any other power” exercisable in relation to any breach of 
planning control. However, section 171B(4)(b) provides that it is permissible to take 
further enforcement action within four years of previous enforcement action – which, 
by virtue of section 171A(2)(aa), includes serving an enforcement warning notice. 
That means that an authority can extend the time for other forms of enforcement 
action simply by serving such a notice.   

12.36 We provisionally consider that it might be appropriate not to restate section 
171A(2)(aa) in the Bill, so that the service of an enforcement warning notice could 
take place during the period (of 4 or 10 years) within which other enforcement action 
is possible, but could not extend that period.  Alternatively, s 173ZA(5) could be 
amended so as to provide that, where an enforcement warning notice has been 
served, the period for taking further enforcement action starts on the date on which 
the notice was served, and cannot be extended indefinitely through the issuing of 
further enforcement notices. 

12.37 Otherwise, section 173ZA appears to be satisfactorily drafted, and is not in need of 
the technical reforms proposed later in this Chapter in relation to other forms of 
enforcement action.  The new procedure is in any event of recent origin, and its 
effectiveness and utility have therefore not yet been tested in practice.  We do not 
make any further recommendations as to technical reforms.  

Consultation question 12-4. 

We provisionally propose that section 173ZA should be amended, to prevent the 
period for enforcement action being extended indefinitely, so as to provide either: 

(1) that an enforcement warning notice can be served during the period of 4 or 
10 years within which enforcement action can be taken, but that the service 
of such a notice does not extend that period; or 

(2) that where an enforcement warning notice has been served, the period for 
taking other enforcement action starts on the date on which the notice was 
served. 

Do consultees agree, and if so which option seems more appropriate? 
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TEMPORARY STOP NOTICES 

Introduction 

12.38 Where there appears to have been a breach of planning control, and the planning 
authority is contemplating further action, it may issue a “temporary stop notice” 
(“TSN”), under section 171E of the TCPA 1990 (introduced by the PCPA 2004).  The 
effect of such a notice is to require the offending activity to cease immediately.23  The 
notice expires after 28 days, with the expectation being that during that period the 
authority will have taken some other form of enforcement action; but in the meanwhile 
non-compliance is an offence, punishable by an unlimited fine.24   

12.39 The issue of a notice under this procedure will give the planning authority time in 
which to consider what, if anything, to do next.  But it is not without risk, as the 
authority will be liable to pay compensation if: 

(1) it transpires that the activity in question was in fact perfectly lawful (that is, it 
was the subject of planning permission, and in accordance with all conditions 
attached to that permission); or 

(2) the authority issues a certificate of lawful development in respect of the use; 
or 

(3) it withdraws the notice. 

12.40 Although section 171E was introduced in 2004, it was only brought into force in Wales 
in June 2015, so it remains to be seen how much it will be used in practice.  However, 
it is noteworthy that in England, where section 171E was brought into force in 2005, 
some 556 TSNs were issued in 2006/07, dropping to 260 in 2011/12, and 208 in 
2016/17.  This suggests that the use of this procedure is gradually diminishing – 
possibly due to the potential compensation liability – but that the power is by no 
means defunct.   

12.41 The distinction between temporary stop notices (TSNs) and stop notices is that a 
TSN is designed for use as a holding measure, as soon as the authority has 
discovered an apparent problem (such as waste tipping or stock car racing without 
any planning permission) and while it decides what to do next; that is why it expires 
after 28 days, and is not subject to a right of appeal.  The authority therefore has no 
time in which to carry out research as to land ownership.  And it will not have decided 
yet whether to take enforcement action, in the sense of issuing an enforcement notice 
seeking to bring the activity to a permanent halt.   

12.42 A stop notice, by contrast, is served along with a copy of an enforcement notice.  An 
enforcement notice will only be issued where the authority has considered what to 
do, and will be subject to a right of appeal.  If the authority wishes the offending activity 
to stop immediately, it may serve a stop notice as well.  The stop notice will fall away 
if the enforcement notice comes into effect (possibly following an unsuccessful 
appeal); but if the enforcement notice is withdrawn, or is quashed on appeal on 

                                                
23  TCPA 1990, s 171E(3), inserted by PCPA 2004, s 52. 
24  The maximum fine is £20,000 on summary conviction, unlimited on indictment. 

257



245 
 

certain grounds, the stop notice will fall with it, and that will give rise to an entitlement 
to compensation.   

Notices affecting residential property 

12.43 By virtue of Section 171F, the power to issue a TSN under section 171E is not 
available to prohibit the use of any building (which would include a part of a building25) 
as a “dwellinghouse”.26  Presumably the policy basis for that restriction would apply 
equally to the use of a temporary notice in relation to the use of a building or a part 
of a building as a flat.27   

12.44 We consider the position as to “dwellings” and “dwellinghouses” in Chapter 18.28  But 
we provisionally consider that section 171F should be clarified to make plain that a 
TSN is not to prohibit the use of any building, or part of a building, as a dwelling – not 
just as a dwellinghouse. 

Consultation question 12-5. 

We provisionally propose that the restriction on issuing a temporary stop notice, 
currently in section 171F(1)(a) of the TCPA 1990, should be clarified to ensure that it 
applies in relation to any dwelling (defined so as to include a house and a flat). 

Do consultees agree? 

 

Coming into effect of notice, and associated publicity 

12.45 Because the service of a TSN is by its nature a preliminary to other forms of 
enforcement action, and the notice expires after a relatively short period, the 
procedures are slightly different from those applying to other forms of enforcement 
action.   

12.46 By virtue of section 171E(5), a planning authority that has issued a TSN must display 
a copy of it (and a statement as to its effect and as to the penalties for non-
compliance) on the land to which it relates.  The authority may also serve “the notice” 
(presumably a copy of it) on  

(1) the person who it thinks is carrying out the activity that constitutes the breach 
of planning control,  

(2) the person who it thinks is the owner of the land, or 

                                                
25  TCPA 1990, s 336. 
26  TCPA 1990, s 171F(1)(a). 
27  There used to be a restriction on the use of temporary stop notices in relation to caravans in England, but 

this was abolished (TCPA 1990, s 171F(1)(b); and 2005 SI 206, revoked in 2015 by 2013 SI 830).  It has not 
been introduced in Wales. 

28  See paras 18.106 to 18.127. 
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(3) the person who it thinks is the occupier of the land.    

12.47 This is distinct from procedures relating to other types of notice, which are to be 
served on those who actually are the owner etc, rather than those who appear to be.  
And the liability to comply with a TSN attaches, at least in part, to a person who has 
received a copy of the notice, regardless of whether the authority is correct in its view 
as to who is the owner or occupier of the land or the identity of those carrying on the 
activity.   

12.48 The requirement as to the display of a site notice refers only to “the land” on which 
the offending activity is occurring.  This could cause problems in the case of a large 
area of land, for example in rural areas, if a notice were to be displayed at a point on 
the land that was some distance from where the activity is actually taking place.  It 
also seems unsatisfactory for the authority to be required to display on the land a 
copy of the TSN itself, as the notice may comprise several pages, and may be 
phrased in technical language.  Realistically, those wanting to study the full wording 
of a notice – and who have access to the internet – could best do so online, provided 
that they know that the notice exists, and where on the planning authority’s website 
it is to be found.  But the most important thing is for the site notice to summarise the 
effect of the TSN.   

12.49 A TSN has effect “from the time” it is first displayed, which presumably means that it 
takes effect immediately after the start of the display – although it is not clear what 
happens if the notice is itself displayed, but without a statement of its effect.29  The 
notice then has effect for a period of 28 days starting “on” the day it is displayed, but 
it is not clear whether that period starts (and finishes) at the precise time on which 
the notice is displayed, or at the start or end of that day.30  This contrasts with section 
173(8), which provides that an enforcement notice takes effect “on” the date specified 
within it – which means at the start of that date. 

12.50 We provisionally consider that a notice should come into effect at the time and date 
stated within it, which will normally be when it is displayed on the land in question. It 
should then remain in effect for a period of 28 days starting at the beginning of the 
day following the day on which it is displayed. That display should be on the land, as 
near as possible to the place at which the activity is occurring, and prior to the start 
of the date on which the TSN comes into effect, and should include a notice: 

(1) stating that a TSN has been issued; 

(2) summarising the effect of the notice, including the date on which it comes into 
effect; and 

(3) stating the addresses (both a physical location and, where available, a 
website) at which full copies of the notice can be inspected. 

12.51 The authority could in addition serve copies of the TSN on those who appear to be 
the owner and occupier of that land and on others as may seem appropriate, bearing 

                                                
29  TCPA 1990, s 171E(6). 
30  TCPA 1990, s 171E(7). 
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in mind that it will be easier to secure a conviction for non-compliance if the existence 
of the notice has been widely publicised.   

12.52 Thus, for example, a TSN could be drafted on Monday morning (stating that it comes 
into effect on the following day), and a copy made available from that time in the 
Council offices; the relevant site notices could be displayed on Monday afternoon; 
and copies could be served on various interested parties at various times throughout 
the week.  The TSN would then come into effect on Monday afternoon, once it has 
been displayed on site.  And it would remain in effect until the end of the Monday four 
weeks later (regardless of any public holidays). 

12.53 The date on which the notice comes into effect should thus not be affected by the 
date or dates on which copies of the TSN are served.   

12.54 We do not consider that this slight tightening up of the statutory provisions would 
have any effect on resources required to issue notices.   

Consultation question 12-6. 

We provisionally propose that: 

(1) a temporary stop notice (TSN) should come into effect at the time and date 
stated in it, which will normally be when a notice is displayed on the land in 
question; 

(2) it should then remain in effect for 28 days (starting at the beginning of the 
day after the day on which it is displayed);  

(3) the notice to be displayed on the land, as near as possible to the place at 
which the activity to which it relates is occurring, should: 

- state that a TSN has been issued; 

- summarise the effect of the TSN; and 

- state the address (and, if applicable, the website) at which a full 
copy of the TSN can be inspected;  

(4) the authority should have a power (but not a duty) to serve copies of the 
TSN on the owner and occupier of the land and on others as may seem 
appropriate. 

 Do consultees agree? 

 

Non-compliance 

12.55 Section 171G(1) provides that it is an offence for a person to contravene a TSN that 
has been served on him or her, or that has been displayed on the land.  This means 
that where a copy of the notice has been served on a person, that person may be 
prosecuted for non-compliance even if no copy of the notice has been displayed on 
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the land – so that the notice has not yet come into effect.  And different people may 
be served with copies on different dates.  It is a defence to show that the notice was 
not served on the accused, and that the accused did not know, and could not 
reasonably be expected to know, of its existence.31 

12.56 We provisionally consider that the offence under section 171G should relate to the 
contravention of a notice that has come into effect, rather than one of which a copy 
has been served or displayed on the land.   

Consultation question 12-7. 

We provisionally propose that: 

(1)  it should be an offence to contravene a temporary stop notice that has 
come into effect (rather than one that has been served on the accused or 
displayed on the site);  

(2)  it should be a defence to a charge of such an offence to prove that the 
accused  

- had not been served with a copy of the notice; and 

- did not know, and could not reasonably have been expected to know, of 
the existence of the notice. 

Do consultees agree? 

 

BREACH OF CONDITION NOTICES 

Introduction 

12.57 It sometimes occurs that planning permission has been granted for development, but 
there appears to have been a breach of a condition attached to that permission.  One 
possible remedy is for an authority to issue an enforcement notice, requiring the 
breach to be rectified.  However, that may result in an appeal against the notice, 
which may open up the merits of the condition.  An alternative is for the authority to 
serve a “breach of condition notice”, against which there is no right of appeal; and 
non-compliance with such a notice is an offence.  The procedure is the subject of 
section 187A of the TCPA 1990, which was introduced by section 1 of the Planning 
and Compensation Act 1991, following a recommendation in the Carnwath report. 

12.58 The logic behind the procedure is that when planning permission is granted, there is 
a right of appeal against any conditions attached to it.  If no such appeal is made (or 
if an appeal is made but fails to result in the conditions being modified), once the 
owner or developer has taken advantage of the permission, and carried out the 
development, that brings with it the duty to comply with all of the conditions attached 
to it.  There can be therefore be no reasonable complaint if the authority seeks to 

                                                
31  TCPA 1990, s 171G(5). 

261



249 
 

ensure compliance with the conditions by serving a breach of condition notice – 
against which there is no right of appeal – and follows that up if necessary by 
prosecution for non-compliance.   

Coming into effect of notice, and associated publicity 

12.59 At present, a breach of condition notice is to be served on any person who has carried 
out or is carrying out the development, or anyone having control of the land.  The 
notices takes effect immediately, but the time for compliance is the end of the period 
(of at least 28 days), stated in the notice, starting on the date it is served.  This 
contrasts with the provisions as to an enforcement notice relating to a breach of 
conditions, which require the notice to be “issued”, with copies to be served as 
required.  There is no requirement for a copy of a breach of condition notice to be 
displayed on or near the land. 

12.60 Following the service of a notice, if any of the conditions specified is not complied 
with, and if any of the steps required by the notice have not been taken (or the 
activities specified in the notice have not ceased), the person responsible is in breach 
of the notice and may be prosecuted.  Government guidance suggests that it is 
essential for the planning authority, at the outset, to consider and decide in each case 
who is properly to be regarded as the person responsible for an alleged breach of a 
condition; and that a breach of condition notice should have only one recipient.32   

12.61 This may be unsatisfactory where there are two or more people associated with a 
breach, leading to separate notices being served on each, possibly on different dates, 
resulting in differing times for compliance for each person involved.   

12.62 We provisionally consider that it would be helpful to bring the provisions relating to 
breach of condition notices more into line with those relating to enforcement notices, 
by requiring a notice to be “issued”, and to come into force on the date specified in 
the notice.   

12.63 Given that there would be duty to serve copies of the notice on those apparently 
responsible for the breach of the condition, we do not consider that it should be a 
requirement that a site notice be displayed in every case – although of course that 
would not prevent an authority from doing so if it considered to be appropriate. 

                                                
32  Circ 24/97, Annex 4, para 4.13. 
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Consultation question 12-8. 

We provisionally propose that the provisions relating to breach of condition notices, 
currently in section 187A of the TCPA 1990, be amended so that a notice is to be 
“issued”, to come into force on the date stated in it, with copies being served on those 
apparently responsible for the breach (rather than, as present, a separate notice being 
served on each such person, coming into force on a date specified by reference to 
the date of service). 

Do consultees agree? 

 

Notice relating to more than one condition 

12.64 A notice may relate to more than one condition attached to a planning permission; 
but Welsh Government guidance sensibly suggests that where a notice is directed at 
the contravention of two or more conditions, possibly involving more than one 
compliance period, it would be sensible to serve one notice for each contravention.33   

12.65 This approach could be incorporated into a statutory provision whereby each breach 
of condition notice could only relate to the breach of a single condition.  However, we 
are persuaded that this would not always be appropriate, and might result in multiple 
notices having to be issued in straightforward cases. 

 

ENFORCEMENT NOTICES 

Introduction 

12.66 By far the most commonly encountered form of enforcement action is the issue of an 
enforcement notice.  In the 30 months to September 2012, some 603 notices were 
issued in Wales.34   

12.67 A planning authority is not required to take any action in connection with every 
apparent breach of planning control, but it may issue an enforcement notice where it 
considers that to do so would be expedient – having regard to the development plan 
and all other relevant considerations.  Where it issues a notice, it must serve a copy 
on the owner and occupier of the land involved, and anyone else likely to be 
affected.35  It must also maintain a register of notices, which is to be open to 
inspection at all reasonable hours.36 

12.68 An enforcement notice is a notice that states the matters that appear to the planning 
authority to constitute a breach of planning control, and specify the steps that the 

                                                
33  Circ 24/97, Annex 4, para 4.13. 
34  Research into the Review of the Planning Enforcement System in Wales: Final Report, Welsh Government, 

May 2013. 
35  TCPA 1990, s 172. 
36  TCPA 1990, s 188. 
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authority requires to be taken, or the activities that it requires to cease.  In the classic 
formulation of Upjohn LJ in Miller-Mead v Minister of Housing and Local Government, 
the test for the validity of a notice is “does it tell [the person on whom a copy is served] 
what he has done wrong, and what he must do to remedy it?”37The recipient of a copy 
of an enforcement notice is entitled to appeal against it, on a variety of statutory 
grounds, at any time until the notice comes into force.  If no appeal is made, or if an 
appeal does not result in the notice being quashed, it must be complied with.  If it is 
not complied with, those responsible risk prosecution, and the authority may enter 
the land and carry out the required works. 

12.69 Unfortunately, in the half-century since Miller-Mead, the validity of enforcement 
notices and the niceties of enforcement procedure have been the subject of many 
statutory refinements and a large body of case-law.  However, many of the decisions 
of the courts in relation to enforcement are based on unusual factual circumstances 
and are thus of limited general relevance.   

Content of an enforcement notice: purposes to be achieved 

12.70 In our Scoping Paper, we noted that section 173(3) of the TCPA 1990 provides that 
an enforcement notice is to specify the steps that are to be taken, or the activities that 
are to cease, “in order to achieve, wholly or partly, any of the following purposes”.  
The purposes are: 

(a) remedying the breach  

- by making any development comply with the terms (including 
conditions or limitations) of any planning permission which has 
been granted in respect of the land,  

- by discontinuing any use of land, or  

- by restoring the land to its condition before the breach took place38; 
and 

(b) remedying any injury to amenity which has been caused by the breach.39 

12.71 We also noted that, in Oxfordshire CC v Wyatt Bros (Oxford) Ltd, the Court of Appeal 
held that a planning authority could require steps for both of the specified purposes, 
so that the word “or” at the end of section 173(4)(a) should be read as “and/or”.  And 
there is no requirement for an authority to specify which purpose it is relying on.40 

12.72 We expressed a preliminary view that the wording of section 173(4) should be 
clarified in the Planning Code.  PEBA also agreed that there was merit in that.  

                                                
37  [1963] 2 QB 196, at p 232. 
38  TCPA 1990, s 173(3)(a); indents added to improve clarity 
39  TCPA 1990, s 173(3)(b). 
40  Scoping Paper, paras 5.25 to 5.27. 

264



252 
 

12.73 We provisionally consider that it would be possible to amend section 173(3) to require 
that a notice shall specify: 

(1) the steps that the authority requires to be taken [etc] in order to achieve, 
wholly or partly, one or more of the purposes set out in section 173(4); and 

(2) which one or more of those purposes it considers will be achieved by taking 
those steps. 

12.74 Further, requirements as to the achievement of either or both of those purposes can 
be requirements to do one or more of: making the development comply with planning 
permission, discontinuing a use of land, and restoring land to its previous condition. 

12.75 This would make it clear that a notice could relate to either or both of the purposes 
set out in section 173(4).  However, it would not be appropriate to categorise 
separately the purposes to be achieved by each step or other action to be taken, 
since they are likely in many cases to overlap.  

Consultation question 12-9. 

We provisionally propose that an enforcement notice should be required to specify: 

(1) the steps that the authority requires to be taken, or the activities that are to 
cease, in order to achieve, wholly or partly, all or any of the purposes set 
out in section 173(4) of the TCPA 1990; and 

(2) which one or more of those purposes it considers will be achieved by taking 
those steps. 

Do consultees agree? 

 

Content of an enforcement notice: steps to be taken 

12.76 In our Scoping Paper, we noted that the courts have consistently held (notably in 
Murfitt v Secretary of State41 and Somak Travel v Secretary of State42) that an 
enforcement notice can validly require the removal of any incidental operational 
development where it forms part of the development being enforced against.43  For 
example, where the use of a building is changed, that change may involve internal 
building works, which would not in themselves require permission; an enforcement 
notice requiring the change of use to be reversed may require the undoing of the 
internal building works.44 

                                                
41  (1980) 40 P&CR 254. 
42  (1988) 55 P&CR 250 
43  Scoping Paper, paras 7.49 to 7.53. 
44  Somak Travel v Secretary of State (1988) 55 P&CR 250 
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12.77 We suggested that, given the importance of those decisions and the relative clarity 
with which the principle underlying them has been expressed, there would be scope 
for it being incorporated in the Planning Code.  One consultee, Persimmon Homes 
West Wales, agreed with that suggestion.   

12.78 The issue has also been reviewed more recently in Bowring v Secretary of State45 
and Makanjuola v Secretary of State.46  In Bowring, it was expressed as follows:  

where an enforcement notice is served alleging the making of a material 
change of use of land, and the notice requires that certain works be 
removed [in addition to the cessation of the unauthorised use], those 
works must have been integral to or part and parcel of the making of the 
material change of use.47 

12.79 We provisionally consider that the codification of that principle would be useful. 

12.80 A further point that has occurred in a number of cases is what has become known as 
“the Mansi rule”.  This is the principle that an enforcement notice must not seek to 
restrict the owner of land from using it in any way in which the land could have been 
used lawfully up until the issue of the notice.   

12.81 For example, in the Mansi case itself, an enforcement notice referred to part of a 
larger site, used for agriculture.  The land subject to the notice had been used as a 
farm shop, in which was sold agricultural produce that had been grown elsewhere on 
the site; but the shop now offered for sale, in addition, produce and other items that 
had been brought in from elsewhere.  The notice required the cessation of all retail 
sales; and the court held that it should be amended so as to safeguard the appellant’s 
established right, as found by the Minister, to carry on retail trade in the manner and 
to the extent that it had previously been carried on.  Further, the notice should not 
restrict existing rights to intensify that use, provided that such intensification did not 
amount to a material change of use.48 

12.82 The principle in Mansi has subsequently been followed by the courts (and by planning 
inspectors deciding appeals) in many cases over the succeeding years.49   

12.83 It would be possible for a notice to state explicitly: 

(1) that it does not restrict the rights to carry out without a planning application 
any development that could have been so carried out immediately prior to the 
issue of the notice, and  

                                                
45  (2013) EWHC 1115 (Admin). 
46  [2013] EWHC 3528 (Admin), [2014] JPL 439. 
47  (2013) EWHC 1115 (Admin), per Clive Lewis QC, sitting as Deputy High Court Judge, at para 16. 
48  Mansi v Elstree RDC (1964) 16 P&CR 153, per Widgery J at p 161. 
49  See, for example, R v Harfield  [1993] 2 PLR 23, JPL 914; Duguid v Secretary of State (2001) 82 P&CR 6, 

[2000] 4 PLR 107; [2001] JPL 323; Challinor v Staffordshire CC [2007] EWCA Civ 864, [2008] P&CR 10, 
JPL 392. 
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(2) that any provision of the notice that suggested otherwise should simply be 
ignored.   

12.84 Such a statement would not change the law, but would be of assistance to those 
receiving copies of a notice.  It would probably best be included in the explanatory 
note to accompany the enforcement notice, envisaged by section 173(10), rather than 
in the notice itself.50   

Consultation question 12-10. 

We provisionally propose that there should be an explicit provision in the Bill, 
incorporating the principle in Murfitt v Secretary of State and subsequent cases, to 
the effect that, where an enforcement notice is served alleging the making of a 
material change of use of land, the notice may require that certain works be removed 
in addition to the cessation of the unauthorised use, provided that those works were 
integral to the making of the material change of use. 

Do consultees agree? 

 

Consultation question 12-11. 

We provisionally propose that the relevant regulations should require that the 
explanatory note accompanying an enforcement notice should include a statement 
(in line with the principle in Mansi v Elstree RDC) to the effect that the notice does not 
restrict the rights of any person to carry out without a planning application any 
development that could have been so carried out immediately prior to the issue of the 
notice. 

Do consultees agree? 

 

Content of an enforcement notice: statement as to the lawful use of the land 

12.85 The Planning and Environment Bar Association suggested that it would also be 
helpful to consider whether the prescribed contents of an enforcement notice should 
include a statement by the issuing planning authority of its assessment of the lawful 
use of the land.  This would presumably be particularly relevant where the notice 
relates to an unauthorised change of use, rather than operational development.51 

12.86 We can see that such a statement – including the authority’s opinion either as to the 
legal status of the existing uses of the land in question, or as to the possible range of 
uses that could be lawfully implemented there – would be helpful to the recipients of 
a notice, as it would help them in reaching a decision as to whether to make an 

                                                
50  See para 12.92 below. 
51  Although it might still be relevant in the case of operational development, as the availability of a permitted 

development right, for example, might depend on the use of a building.  
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appeal.  It is also might seem to be in line with our proposal that every planning 
application should be deemed to include an application for a certificate of 
lawfulness.52   

12.87 However, an application for a certificate of lawfulness necessarily relates to a 
particular existing or proposed use.  The production of a statement such as being 
envisaged in this suggestion, by contrast, might require the authority to consider a 
hypothetical range of uses and factual scenarios, which might in some cases amount 
to a significant burden.  Further, if it were to be binding (as with a certificate of 
lawfulness), it would need to be accompanied by a right of appeal as to its 
correctness, which itself might be problematic. 

12.88 There is of course nothing to prevent the recipient of an enforcement notice (whether 
it relates to a change of use or to operational development) submitting one or more 
applications for certificates of lawfulness – either as to the existing use of the land or 
as to possible future development schemes.  And if such an application is submitted 
promptly, and does not result in the issue of a certificate, any resulting appeal can be 
considered at the same time as any appeal against the enforcement notice. 

12.89 We therefore do not recommend any change in this regard. 

Content of an enforcement notice: general requirements 

12.90 Section 173(1) currently requires that an enforcement notice must state: 

(1) the matters that appear to constitute the breach of planning control; and  

(2) whether that breach is a failure to obtain planning permission or a failure to 
comply with a condition or limitation attached to a permission.   

12.91 Section 173(10) then provides that the Welsh Ministers may prescribe further matters 
that must be specified in a notice; and the current regulations provide that the notice 
must specify  

(1) the reasons why the authority is serving the notice;  

(2) the relevant provisions of the development plan; and 

(3) the boundary of the land to which the notice relates.53 

12.92 Section 173(10) also enables the Welsh Ministers to prescribe matters that must be 
include in an explanatory note relating to rights of appeal.54 

12.93 It would seem to be more straightforward for all the five items noted above that must 
be included in an enforcement notice to be included within a single provision – either 
in primary or secondary legislation.  Further, given that they are all fundamental to 

                                                
52  See Consultation question 7-12. 
53  SI 2017 No 530, reg 6. 
54  See SI 2017 No 530, reg 7. 
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the effectiveness of the notice, we consider that it would be more appropriate for them 
to be included in one place within the Bill. 

12.94 However, section 173(10), enabling further matters to be prescribed – either in the 
enforcement notice itself or in an explanatory note to accompany the notice – should 
be retained, as the constantly evolving nature of case law relating to enforcement 
suggests that it may in the future seem appropriate to require further matters to be 
included in an enforcement notice or explanatory note.  Indeed, our proposal relating 
to the Mansi rule is just such a matter. 

Appeal to the Welsh Ministers against enforcement notice: ground (a) (permission 
should be granted) 

12.95 The recipient of a copy of an enforcement notice may appeal to the Welsh Ministers 
against the notice on a number of grounds, specified in section 174(2) of the TCPA 
1990.  One of the more significant of these in practice is ground (a), which is “that, in 
respect of any breach of planning control which may be constituted by the matters 
stated in the notice, planning permission ought to be granted or, as the case may be, 
the condition or limitation concerned ought to be discharged”.  This seems to 
envisage that a ground (a) appeal may in effect claim that permission ought to be 
granted for a breach referred to in the notice, and not necessarily for all such 
breaches.  So, for example, where a notice relates to the unlawful construction of 
Buildings A, B and C, the appellant may argue that permission should be granted for 
Buildings B and C.   

12.96 Section 177(5) provides that where an appeal relies on ground (a), possibility 
amongst other grounds, the appellant is “deemed to have made an application for 
planning permission in respect of the matters stated in the enforcement notice as 
constituting a breach of planning control.”  That seems to imply an application for 
permission for all such matters – all three buildings (A, B and C) in the example 
above.  Section 177(1)(a) then provides that, on determination of an appeal, the 
Welsh Ministers may grant planning permission in respect of the matters stated in the 
notice as constituting a breach.  And section 177(6) states that any permission 
granted under subsection (1) shall be treated as granted on the application deemed 
to have been made – although section 177 is silent as to what happens if the deemed 
application is refused.  

12.97 We provisionally consider that there is no need for the mechanism of a deemed 
application.  It would be more straightforward to omit section 177(5) and (6), and to 
amend section 177(1)(a) to provide that the Welsh Ministers in determining an appeal 
including ground (a) may grant planning permission for any or all of the matters 
referred to in the notice of appeal insofar as it relies on that ground, possibly along 
with others.  So, for example, where the enforcement notice relates to the unlawful 
construction of Buildings A, B and C, the appellant may appeal (on ground (a)) that 
permission should be granted for Buildings B and C, and the Welsh Ministers may 
grant planning permission just for Building C.   

12.98 The same would apply, in principle, to sections 177(1)(b) and 177(1)(c). 
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Consultation question 12-12. 

We provisionally propose that the Bill:  

(1) should omit section 177(5) and (6) of the TCPA 1990, relating to the 
application for planning permission deemed to have been made by an 
appellant relying on ground (a) in section 174(2) (permission ought to be 
granted for any matter stated in the enforcement notice as constituting a 
breach of control); and  

(2) should provide instead that the Welsh Ministers on determining an appeal 
including ground (a) may do all or any of the following: 

- grant planning permission for any or all of the matters that are 
alleged to have constitutes a breach of control; 

- discharge the condition that is alleged to have been breached; or 

- issue a certificate of lawfulness, insofar as they determine that the 
matters alleged by the notice to constitute a breach of control were 
in fact lawful. 

Do consultees agree? 

 

Appeal to the Welsh Ministers against an enforcement notice: ground (e) (irregular 
service) 

12.99 Ground (e) on which an appeal may be made against an enforcement notice is that 
copies of the notice were not served as required by section 172.  Section 172 provides 
as follows: 

(2) A copy of an enforcement notice shall be served—  

(a) on the owner and on the occupier of the land to which it relates; and  

(b) on any other person having an interest in the land, being an interest 
which, in the opinion of the authority, is materially affected by the notice. 

(3) The service of the notice shall take place—  

(a) not more than 28 days after its date of issue; and  

(b) not less than 28 days before the date specified in it as the date on which 
it is to take effect. 

12.100 Section 285(1) provides that the validity of an enforcement notice may not, except by 
way of an appeal to the Welsh Ministers under Part 7 of the TCPA 1990, be 
questioned in any proceedings whatsoever on any of the grounds on which such an 
appeal may be brought.  Those grounds would include ground (e), as to the service 
of the notice.   
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12.101 The effect of this provision was considered in R (Stern) v Horsham DC, which 
concerned an enforcement notice that had accidentally been served late.55  An appeal 
was lodged, one day out of time, on the ground that the notice had also been late.  
The Inspectorate rejected the appeal.  The court accepted that it should be possible 
to apply to the court to quash a notice that had been served out of time.  If it were 
otherwise, a copy of notice could be served on the day before the day on which it 
came into effect, leaving the recipient with only hours in which to lodge an appeal. 

12.102 In the course of argument, it was pointed out that the TCPA 1971 (prior to the 
amendments made following the Carnwath report) had included as ground (e) on 
which an appeal could be brought that the notice had not been served as required by 
section 87(4) of that Act.  Section 87(4) was in the same terms as section 172(2) of 
the TCPA 1990, but not section 172(3).  The problem that arose in Stern would not 
have arisen if the wording of the present-day day ground (e) had referred to copies 
of the notice not having been served as required by section 172(2), rather than simply 
as required by section 172. 

12.103 We consider that the equivalent of section 174 in the Bill (providing for the grounds 
of appeal against a notice) should be worded in line with the corresponding provision 
in the TCPA 1971.   

Consultation question 12-13. 

We provisionally consider that ground (e) on which an appeal can be made against 
an enforcement notice (under section 174 of the TCPA 1990) should refer to copies of 
the notice having not been served as required by section 172(2) (which refers to 
service on owners and occupiers etc) rather than as required by section 172 (which 
also refers to the time limits for service). 

Do consultees agree? 

 

Appeal procedure 

12.104 The detailed procedural rules as to the making and determination of enforcement 
appeals are, as would be expected, largely in secondary legislation.   

12.105 Section 174(4) of the TCPA 1990 provides that a person appealing against an 
enforcement notice is to submit a statement  

(a) specifying the grounds of appeal that are being relied on; and 

(b) giving such further information as may be prescribed by regulations.  

                                                
55  [2013] EWHC 1460 (Admin), [2013] PTSR 1502. 
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12.106 The relevant regulations then provide that the statement should specify the grounds 
of appeal being relied on, and the facts relied on and the case being put forward in 
relation to each ground.56   

12.107 We provisionally consider that, given the requirements of the regulations, section 
174(4)(a) is otiose.  All that is needed in the primary legislation is a requirement that 
a person making an appeal must provide information and details as may be 
prescribed. 

Consultation question 12-14. 

We provisionally consider that section 174(4) of the TCPA 1990 (requirements as to 
the statement to be submitted with appeal against an enforcement notice) should be 
amended so as not to duplicate the requirements of the relevant secondary 
legislation. 

Do consultees agree? 

 

Interlinking of enforcement appeals and planning applications  

12.108 Sections 32 of the P(W)A 2015 introduced into Wales section 70C of the TCPA 
1990.57  Its purpose is to prevent the abuse of the system by a person who has carried 
out unauthorised development, and who has unsuccessfully appealed against an 
enforcement notice on ground (a), then applying for planning permission to retain the 
offending development, possibly subject to some very minor amendment.  A planning 
authority may decline to determine such an application. 

12.109 Section 46 of the P(W)A 2015 inserted sections 174(2D) to (2F) of the TCPA 1990, 
to prevent an appeal being made against an enforcement notice on ground (a), where 
the notice relates to unauthorised development that has already been the subject of 
an unsuccessful appeal to the Welsh Ministers under section 78.   

12.110 These provisions have only been in force since March 2016, and it remains to be 
seen how they will operate in practice.  We make no proposals as to reforms.58 

Appeals to the High Court 

12.111 It is possible to challenge a decision of the Welsh Ministers to grant planning 
permission in response to an enforcement appeal, by way of an application to the 
High Court under section 288 of the TCPA 1990.59  It is also possible to challenge 
any decision of the Welsh Ministers on such an appeal by way of an application under 
section 289.  In the final Chapter of this Consultation Paper, we propose that the 

                                                
56  2017 SI 530, reg 8(1)(a). 
57  Section 70C was inserted into the TCPA 1990 by Localism 2011, s 123, but only so as to apply in England. 
58  These provisions are similar but not identical to those inserted in relation to England by the Localism Act 

2011, which have been in force since April 2012. 
59  TCPA 1990, ss 284(3)(e), 288(1), (4). 
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statutory procedure under sections 288 and 289 should not be restated in the Bill, but 
should be replaced by an application to the High Court for judicial review, under Part 
54 of the Civil Procedure Rules.60 

12.112 However, the Bill will need to include a provision equivalent to section 285(1) and (2) 
of the TCPA 1990 – which state that an enforcement notice is not to be challenged 
by a person on whom a copy of the notice was served, other than by way of an appeal 
to the Welsh Ministers, on any of the grounds on which such an appeal could have 
been brought.61  We provisionally consider that such a provision be included in the 
part of the Bill dealing with enforcement.  This would continue to prevent challenges 
either to the policy basis for a notice or as to its validity being used as a way of 
deflecting prosecution for non-compliance. 

Consultation question 12-15. 

We provisionally propose that there should be included in the part of the Code dealing 
with enforcement a provision equivalent to section 285(1) and (2), to the effect that an 
enforcement notice is not to be challenged, other than by way of an appeal to the 
Welsh Ministers, on any of the grounds on which such an appeal could have been 
brought. 

 

STOP NOTICES 

Introduction 

12.113 An enforcement notice will not come into effect immediately, and its coming into effect 
may be delayed by the lodging of an appeal.  Even when it does come into effect, the 
notice will allow time for compliance.  In some cases, therefore, the notice will not bite 
for some while after it is issued.   

12.114 This may have unfortunate results in certain cases, where it seems clearly desirable 
that an unauthorised activity should cease more or less immediately.  Once it has 
issued an enforcement notice (or at the same time as issuing an enforcement notice), 
a planning authority may therefore also serve a “stop notice”, requiring the offending 
activity to stop without further ado.  There is no right of appeal against a stop notice, 
but only against the enforcement notice to which it relates; and non-compliance with 
a stop notice is a criminal offence.  The stop notice procedure was heavily amended 
by the 1991 reforms. 

12.115 There has been a general decline in the use of stop notices.62  And it is noteworthy 
that in the 30 months to September 2012, only 5 stop notices were issued in Wales, 
as compared with 603 enforcement notices – which is much less than the 

                                                
60  See Consultation question 17-1. 
61  TCPA 1990, s 285(1), (2); and see Challinor v Staffordshire CC (above, footnote 49). 
62  283 stop notices were served in England in 1993/94, 247 in 1994/95, 210 in 2005/06, 158 in 2010/11, and 

141 in 2016/17 (PINS statistics). 
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corresponding figures for England.63  However, there has been no suggestion – either 
in response to our Scoping Paper or otherwise – that the availability of the stop notice 
procedure should be discontinued.   

Coming into effect of stop notice, and associated publicity 

12.116 First, as with temporary stop notices, the power to serve a stop notice is not available 
to bring to an end the use of any building as a dwelling house.64  Here too, we 
provisionally consider that this should be clarified to make plain that it applies to any 
part of a building in use as a dwelling.  

12.117 Secondly, by virtue of section 183(5), a planning authority does not “issue” a stop 
notice, but “serves” it on any person who appears to have an interest in the land to 
which it relates, or to be engaged in the activity being prohibited by the notice.  And 
there is no requirement for the authority to display a site notice, although it may do 
so – in which case the site notice must state that a stop notice has been served, and 
the date on which it takes effect, and must “indicate” its effect.65   The power to display 
a site notice refers only to “the land” on which the offending activity is occurring, which 
could cause problems in the case of a large area of land, for example in rural areas, 
if a notice were to be displayed at a point on the land that was some distance to where 
the activity is actually taking place. 

12.118 Section 187(1) provides that it is an offence for a person to contravene a stop notice 
that has been served on him or her, or that has been displayed on the land.  But 
section 184(2) provides that an offence cannot occur before the date (stated in the 
notice) on which it will come into effect.  It is a statutory defence (under section 
187(3)) to show that the notice was not served on the accused, and that there was 
no way in which the accused could have known of its existence.66 

12.119 As with a breach of condition notice, we provisionally consider that a notice should 
come into effect on the date stated within it.  There should then be a duty for the 
authority to serve copies of the stop notice on the owner and occupier of the land.  
Copies of the stop notice may then be served on others – and a notice may be 
displayed on site – as may seem appropriate.   

12.120 The offence under section 187(1) would then relate to the contravention of a notice 
that has come into effect, rather than one that has been served.  But a person charged 
with such an offence would still have the defence available under section 187(3) – 
save that the reference to the service of the notice would need to be amended to refer 
to the service of a copy of the notice. 

                                                
63  In the year to March 2017, 141 stop notices were issued in England, as opposed to 4,812 enforcement 

notices. (source, PINS statistics).  
64  TCPA 1990, s 183(4).  See paras 12.43, 12.44. 
65  TCPA 1990, s 184(6). 
66  TCPA 1990, s 171G(5). 
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Consultation question 12-16. 

We provisionally propose that the restriction on issuing a stop notice, currently in 
section 183(4) of the TCPA 1990, should be clarified to ensure that it applies in relation 
to any building in use as a dwelling. 

Do consultees agree? 

 

Consultation question 12-17. 

We provisionally propose that the provisions relating to stop notices, currently in 
section 184 of the TCPA 1990, should be amended so that a notice is to be “issued”, 
to come into force on the date stated in it, with copies being served on those 
apparently responsible for the breach of control (rather than, as present, a separate 
notice being served on each such person, coming into force on a date specified by 
reference to the date of service). 

Do consultees agree? 

 

Consultation question 12-18. 

We provisionally propose: 

(1) that it should be an offence to contravene a stop notice that has come into 
effect; and 

(2) that it should be a defence to a charge of such an offence to prove that the 
accused  

- had not been served with a copy of the stop notice, and  

- did not know, and could not reasonably have been expected to know, of 
the existence of the notice. 

Do consultees agree? 

 

Cessation of effect 

12.121 By virtue of section 184(4) of the TCPA 1990, a stop notice will cease to have effect 
when the associated enforcement notice is withdrawn or quashed, or when the time 
for compliance with that notice expires.  It will also cease to have effect where the 
planning authority notifies those who were served with the original stop notice that it 
has withdrawn that notice.  Where several people were notified of the original notice, 
they must all be notified of its withdrawal, and the notice will cease to have effect 
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when the first of those people receives the notice of withdrawal.  If a site notice was 
displayed publicising the initial service of the stop notice, the authority must also 
publicise its withdrawal, under section 183(7).  But it is noteworthy that the notice only 
ceases to have effect when the first such notice is received, which may be some while 
after the authority’s decision that it should be withdrawn. 

12.122 We provisionally consider that it would be more satisfactory for a stop notice to cease 
to have effect when the authority makes a decision to that effect; and that the decision 
should then be communicated as soon as possible on site and to those who were 
notified of the original notice. 

Consultation question 12-19. 

We provisionally propose that: 

(1) a stop notice should cease to have effect when the planning authority 
makes a decision to that effect; and 

(2) that such a decision should be publicised as soon as possible after it has 
been made, by the display of a suitable site notice and the notification of all 
those who were notified of the original notice. 

Do consultees agree? 

 

Service of stop notice by the Welsh Ministers  

12.123 Compensation will be payable if the relevant enforcement notice is subsequently 
quashed (as a result of an appeal) or if either the stop notice or the enforcement 
notice is withdrawn.  

12.124 Where the Welsh Ministers issue a stop notice, the authority is liable to pay 
compensation under section 187 if the notice is quashed.67  This seems surprising; 
and we provisionally consider that it would be more appropriate for compensation to 
be payable by the Welsh Ministers in such cases – which we imagine will be very 
rare.   

Consultation question 12-20. 

We provisionally consider that where a stop notice is served by the Welsh Ministers 
under section 185, and subsequently quashed, any liability to compensation arising 
under section 186 should be payable by them and not by the planning authority. 

Do consultees agree? 

 

                                                
67  TCPA 1990, s 186(3). 
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CONSEQUENCES OF ENFORCEMENT ACTION  

Prosecution for non-compliance 

12.125 In principle, non-compliance with an enforcement notice that has come into effect is 
an offence, under section 197(2) of the TCPA 1990.  Where a notice requires an 
activity to cease, subsequent resumption of that activity is also an offence, under 
section 179(5).   

12.126 Section 179(7) states that where a person charged with an offence under section 179 
has not been served with a copy of the enforcement notice, and the notice is not 
contained in the register under section 188, it is a defence for that person to show 
that he or she was not aware of the existence of the notice. 

12.127 The burden is generally on the defendant in a prosecution to prove (on the balance 
of probability) the existence of whatever is necessary to establish a statutory defence 
to a criminal charge.  In this case, it seems unduly onerous for a prospective 
defendant to prove that a notice was not contained in the relevant register at the date 
of the alleged offence, and that he or she had not been served with a copy of it.   

12.128 We provisionally consider that it would be more helpful for the offence under section 
179(2) to be framed so as to provide that a person commits an offence if:  

(1) the person is in breach of an enforcement notice;  

(2) the notice was at the time of the breach contained in the relevant register; and 

(3) the person had been served with a copy of the notice. 

12.129 The separate offence under section 179(5) (subsequent resumption of prohibited 
activity) could be framed along similar lines. 

12.130 All three of those elements of each offence would have to be proved by the 
prosecution on the criminal standard – rather than disproved by the defence.   

Consultation question 12-21. 

We provisionally propose that the offences under section 179(2) (breach of an 
enforcement notice) and section 179(5) (subsequent resumption of prohibited 
activity) should each be framed so as to provide that a person commits an offence if: 

(1) the person is in breach of an enforcement notice;  

(2) the notice was at the time of the breach contained in the relevant register; 
and 

(3) the person had been served with a copy of the notice. 

Do consultees agree? 
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Assurance as to non-prosecution 

12.131 Section 172A of the TCPA 1990 was introduced by section 125 of the Localism Act 
2011.  Unlike most of the other provisions of the 2011 Act relating to enforcement, it 
applies in Wales as well as in England.  It enables a planning authority to give 
assurance to a person on whom a copy of an enforcement notice has been served 
that the person will not be at risk of prosecution for non-compliance.  Section 172A 
thus states that:  

“When, or at any time after, an enforcement notice is served on a person, the 
local planning authority may give the person a letter – 

(a) explaining that, once the enforcement notice had been issued, the 
authority was required to serve the notice on the person… 

12.132 This presumably deals with the position where, for example, a notice has to be served 
by the authority on a freeholder of land (A) in circumstances where that owner has 
nothing to do with the breach of control being committed by an occupier (B).   But it 
does not deal with the position where a copy of the enforcement notice is served on 
A, who subsequently transfers the land to B.  There is no duty on the authority to 
serve a further copy of the notice on B, who will simply become aware of it in through 
the conveyancing process.  But it should be open to an authority to give B an 
assurance in the same terms as it gave, or might have given, to A – particularly if B 
was seeking such assurance. 

12.133 Secondly, section 172A(1) states that the notice has to be in the form of a letter.  This 
seems to rule out the possibility of an authority giving the notice in the form of an 
email, which might be more practical.   If it were simply to refer to notice being given, 
that would automatically include notice by email (by virtue of sections 329 and 336 of 
the TCPA 1990). 

Consultation question 12-22. 

We provisionally propose that section 172A of the TCPA (assurances as to non-
prosecution for breach of an enforcement notice) should be amended so as  

(1) to enable an authority to give such an assurance simply by “giving notice” 
to the relevant person, rather than necessarily doing so by a letter; and 

(2) to enable the authority to give in response to a request from to a person (B), 
who acquires an interest in land following the issue of an enforcement 
notice relating to the land, an assurance explaining that, once the 
enforcement notice had been issued, the authority was required to serve a 
copy of it on a person (A) from whom person B had acquired the interest in 
the land. 

Do consultees agree? 
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Effect of subsequent planning permission  

12.134 By virtue of section 180(1) of the TCPA 1990, where planning permission is granted 
following the service of a copy of an enforcement notice or a breach of condition 
notice, the notice is of no effect so far as it is inconsistent with that permission.  The 
intention is clearly that, in effect, a grant of planning permission quashes any earlier 
enforcement notice that is inconsistent with it.   

12.135 At present, this applies only where the development for which permission is granted 
has already been carried out.  It is not clear why section 180 is limited in this way.  If 
permission is granted prospectively for development that in some way overlaps with 
or relates to the unauthorised development that is the subject of the enforcement 
notice, the same principle would apply.    

12.136 Because of the way section 180(1) is drafted, where planning permission is granted 
immediately after the issue of an enforcement notice, but before a copy of it has been 
served, the notice remains fully in effect.  This will not often occur, but it is 
nevertheless unfortunate.  We provisionally propose that section 180(1) should be 
amended so as to refer to the grant of planning permission following the issue of an 
enforcement notice or breach of condition notice. 

Consultation question 12-23. 

We provisionally propose that section 180(1) of the TCPA 1990 (relating to the effect 
on an enforcement notice of a subsequent grant of planning permission) should be 
amended so as to refer: 

(1) to the grant of planning permission generally, rather than just to permission 
for development already carried out; and 

(2) to the grant of planning permission following the issue of an enforcement 
notice, rather than following the service of a copy of the notice. 

Do consultees agree? 

 

 

INJUNCTIONS 

12.137 Where a planning authority considers that a breach of planning control is likely to 
occur – or has already occurred, and is likely to continue – it may seek from the courts 
an injunction to restrain those responsible.   The explicit powers now within the TCPA 
1990 (in section 187B) were introduced by the Planning and Compensation Act 1991, 
following the Carnwath report.68 

                                                
68  Similar powers are available in relation to listed buildings and conservation areas, advertisements and 

protected trees. 
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12.138 Injunctions are not sought frequently – fewer than 100 a year in England and Wales 
– but the power for a planning authority to do so remains a valuable weapon in its 
armoury of enforcement powers.   

12.139 We are not aware of any need for technical reform to section 187B. 

 

CRIMINAL PENALTIES 

12.140 There are a number of provisions in the TCPA 1990 that create criminal offences.  
They have been introduced onto the statute book over many years, and as a result 
the procedural and sentencing provisions are now not entirely consistent. 

Responses to requests for information 

12.141 There are, firstly, offences relating to the supply of information in response to a 
request by the planning authority.  These usually occur against the background of a 
concern by the authority that a breach of planning control is imminent or has already 
occurred.  A failure to supply such information (in response to either a planning 
contravention notice (PCN) or a request under section 330 of the TCPA 1990) is an 
offence that, on summary conviction, may result in a fine of up to Level 3 on the 
standard scale (currently £2,500).  The relatively modest penalty no doubt reflects 
the fact that the authority is aware that it has received no information, and may still 
be able to make enquiries elsewhere. 

12.142 But the position is different where information is supplied that is false.  This can 
undermine the whole basis of planning control, and of enforcement action in 
particular.  

12.143 Supplying false information to procure a certificate of lawful development is an 
offence under section 194(1) of the TCPA 1990, attracts on summary conviction a 
fine of any amount; and on conviction on indictment (in the Crown Court) a fine of any 
amount, or imprisonment for up to two years, or both.  Making a false statement in 
response to a request under section 330 attracts the same penalties.  However, 
making a false statement in response to a PCN – which essentially amounts to more 
or less the same thing as a request under section 330 – is an offence, under section 
171D(5), that can only lead to a summary conviction, attracting a fine of any amount.69 

12.144 Supplying a false certificate as to the ownership of land, and as to the extent to which 
the owners of land have been informed of a planning application for development on 
their land, which is an offence under section 65(6) of the TCPA 1990, also attracts a 
fine of any amount on summary conviction. 

12.145 We provisionally consider that the offences under sections 65(6), 171D(5), 194(1) 
and 330(5) are all essentially comparable.70  They may be committed by a 

                                                
69  The Act still refers to a fine of up to Level 5, but that is now in effect a fine of any amount (in relation to 

offences committed on or after 12 March 2015 (by virtue of Legal Aid, Sentencing and Punishment of 
Offenders Act 2012, s 85(1)). 

70  And we have proposed earlier in this Chapter that the provisions relating to PCNs and notices under s 330 
be conflated (see Consultation question 12-1). 
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householder making a minor mistake, of no particular significance, for which it would 
probably be inappropriate to institute any criminal proceedings.  At the other extreme, 
they may be committed entirely cynically by a landowner or other developer seeking 
to conceal from the planning authority a serious breach of planning control.  We thus 
consider that in each case the maximum penalty on summary conviction should be a 
fine of any amount – either on summary conviction or on conviction on indictment.    

12.146 At present, a Crown Court has power to impose a prison sentence for some of these 
offences.71  We suspect that such a sentence has never, or only very rarely, been 
imposed in practice; and the practice in other recent statutes has been simply to 
impose a fine.72  We therefore provisionally consider that a power to impose a fine of 
any amount is a sufficient deterrent.   

Consultation question 12-24. 

We provisionally propose that offences of supplying false information in response to 
a request from a planning authority, currently under sections 65(6), 171D(5), 194(1) 
and 330(5) of the TCPA 1990, should all be triable either summarily (in the magistrates 
court) or on indictment (in the Crown Court), and the maximum penalty in each case 
should be in either case a fine of any amount. 

Do consultees agree? 

 

Breach of enforcement notices etc 

12.147 As noted earlier in this Chapter, the carrying out of unauthorised development is not 
in itself a criminal offence.  However, where the planning authority choses to take 
enforcement action, and issues one or more of the various notices described briefly 
above, non-compliance with the notices is a criminal offence under the TCPA 1990.   

12.148 It is thus an offence: 

(1) to contravene a temporary stop notice73;  

(2) to breach an enforcement notice74; 

                                                
71  Making a false statement to procure a certificate of lawful development (s 194(1) or in response to a request 

for information (s 330(5), but not s 171D(5)); and disclosing information discovered in the course of 
investigations (ss 196C(5), 325(3)). 

72  See for example Red Meat Industry (Wales) Measure 2010, s 8; Children and Families (Wales) Measure 
2010, s 46; Mobile Homes (Wales) Act 2013, s 34; Housing (Wales) Act 2014, s 39; Public Health (Wales) 
Act 2017, s 82.  

73  TCPA 1990, s 171G(1). 
74  TCPA 1990, s 179(2), (5).  Note that this includes the resumption at a later date of a use that was required 

by the enforcement notice to be discontinued (s 181(2)). 
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(3) to reinstate or restore buildings etc following compliance with an enforcement 
notice75; 

(4) to contravene a stop notice76; 

(5) to fail to comply with a breach of condition notice77; and 

(6) to fail to comply with a discontinuance notice.78 

12.149 In most cases the offence may be tried either summarily or on indictment, and is 
punishable in either case by a fine of any amount.79  However, there are two 
exceptions. 

12.150 Conviction for an offence (under section 181(5) of the TCPA 1990) of reinstating or 
restoring buildings or works following compliance with an enforcement notice is only 
triable summarily, and attracts a penalty of a fine of any amount.80  This seems 
surprising, as the result of such activity will be broadly the same as the failure to 
comply with an enforcement notice in the first place, possibly coupled with an element 
of defiance.   

12.151 Conviction for an offence (under section 187A(9) of the TCPA 1990) of failing to 
comply with a breach of condition notice is also only triable summarily, and attracts a 
penalty of a fine of up to Level 4 in England, and up to Level 3 in Wales.81  This too 
seems surprising, as the result of such activity will be broadly the same as the failure 
to comply with an enforcement notice relating to a breach of condition.82   

12.152 We provisionally consider that these two offences should both be triable either way, 
and punishable in either case by a fine of any amount, to bring them into line with the 
penalties for other breaches of planning enforcement notices under the TCPA 1990. 

                                                
75  TCPA 1990, s 181(5). 
76  TCPA 1990, s 187(1). 
77  TCPA 1990, s 187A(9). 
78  TCPA 1990, s 189(1), (2). 
79  Summary conviction for the contravention of a discontinuance notice attracts a fine of “up to the statutory 

maximum”, but the result is the same. 
80  TCPA 1990, s 181(5). 
81  TCPA 1990, s 181(5). 
82  The difference may reflect the fact that there is no right of appeal against a breach of condition notice. 
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Consultation question 12-25. 

We provisionally propose that the offences of 

(1) reinstating or restoring buildings or works following compliance with an 
enforcement notice (under section 181(5) of the TCPA 1990); and 

(2) failing to comply with a breach of condition notice (under section 187A(9) of 
the TCPA 1990) 

should all be triable either summarily or on indictment, and punishable in either 
case by a fine of any amount, to bring them into line with the penalties for other 
breaches of planning enforcement notices under the TCPA 1990. 

Do consultees agree? 

 

Obstructing an authority  

12.153 It is an offence to obstruct a planning authority in the course of: 

(1) carrying out works required by a planning obligation (under section 106) or an 
enforcement notice83,  

(2) carrying out investigation prior to taking enforcement action84; or 

(3) entering land for other purposes under the TCPA 1990.85 

12.154 In each case, the offence is punishable on summary conviction by a fine of up to 
Level 3.  We provisionally consider that this seems correct for a single breach, bearing 
in mind that each subsequent obstruction is a separate breach, and can be charged 
accordingly.   

Unauthorised disclosure 

12.155 The Act also penalises the disclosure of information discovered by a planning 
authority or its employees, either in the course of investigations carried out in 
connection with possible enforcement action (under sections 196A and 196B of the 
TCPA 1990) or in the exercise of its general powers of entry onto land (under section 
324).   

12.156 In each case the offence attracts on summary conviction a fine of any amount; and 
on conviction on indictment a fine of any amount, or imprisonment for up to two years, 
or both.86  Again, we provisionally consider that this seems correct. 

                                                
83  TCPA 1990, ss 106(8), 178(6). 
84  TCPA 1990, ss 196C(2), 214D(3). 
85  TCPA 1990, s 325(2). 
86  TCPA 1990, ss 196C(7), 325(5). 
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Other offences  

12.157 The Listed Buildings Act 1990 and the TCPA 1990 also penalise: 

(1) the carrying out of unauthorised works to listed buildings and demolition in a 
conservation area87;  

(2) the display of advertisements without consent88;  

(3) the carrying out of works to protected trees without consent89; and 

(4) non-compliance with an unsightly land notice.90   

12.158 These are discussed in later Chapters.91 

 

HISTORIC BREACHES OF PLANNING CONTROL 

12.159 Section 57(7) of and Schedule 4 to TCPA 1990 make provision as to the need for 
planning permission for the resumption prior to 6 December 1968 of a use of land 
carried out at some date before 1 July 1948. 

12.160 Section 302 of and Schedule 15 to that Act make provision for the taking of 
enforcement action against unauthorised development on Crown land that took place 
during the Second World War.   

12.161 Both sets of provisions would seem to be redundant, and need not be restated in the 
Code. 

Consultation question 12-26. 

We provisionally propose that sections 57(7), 302 of and Schedules 4 and 15 to the 
TCPA 1990, relating to pre-1948 breaches of planning control, should not be restated 
in the Code. 

Do consultees agree? 

 

 
 
 
 
                                                
87  Listed Buildings Act 1990, ss 9(1), 74(3). 
88  TCPA 1990, s 224 (3). 
89  TCPA 1990, ss 210(1), (4), 211(2). 
90  TCPA 1990, s 216(2). 
91  See paras 13.175 to 13.177 (listed buildings and conservation areas), paras 14.85 to 14.95 

(advertisements), paras 15.100 to 15.119 (trees), and para 16.8 (unsightly land notices). 
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