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Chapter 11: Appeals and other supplementary 
provisions  

INTRODUCTION  

11.1 In Chapters 8 and 9, we considered both the process of making an application for 
planning permission and the determination of the application by the local planning 
authority and the Welsh Ministers.  In Chapter 10, we considered the specific issue 
of funding infrastructure.  In this Chapter, we consider a number of supplementary 
provisions relevant to development management. 

11.2 First, where planning permission, is refused, or is granted subject to conditions – or 
where the application is not determined at all – it is possible for an applicant to appeal 
to the Welsh Ministers.  Similar rights of appeal exists in relation to applications for 
listed building consent, conservation area consent, express consent for advertising, 
and consent for works to protected trees (largely dealt with in later Chapters).1  And 
it is possible to appeal against some, but not all, types of enforcement action.2 

11.3 The appeals system is of great importance in practice – partly because it provides an 
important means of redress for those feeling aggrieved by particular planning 
decisions, and partly because it provides a mechanism by which the decisions of 
different planning authorities can be harmonised both with Welsh Government policy 
and with each other.  Both considerations lead to higher quality decisions.   

11.4 The policy basis on which appeal decisions are reached is beyond the scope of the 
present exercise.  In this Chapter we consider the legal and procedural mechanisms 
underlying the appeals system, focussing particularly on the relevant primary 
legislation. 

11.5 Secondly, there are other supplementary provisions: 

(1) a planning authority may wish to revoke or modify a permission or consent 
that has not yet been fully implemented (or it may be invited to do so) – or it 
may wish to discontinue an existing use of land, or seek the removal of an 
existing building;   

(2) if land is left without any beneficial use – as a result of the determination of a 
planning application or appeal or following the revocation or modification of 
permission or the service of a discontinuance notice – it may be possible for 
the owner of the land to serve a purchase notice, requiring the planning 
authority to purchase it; and 

                                                
1  As in earlier Chapters, references are made in footnotes to the corresponding provisions relating to listed 

building consent (LBC) and conservation area consent (CAC); for more details, see Chapter 13.  
Advertisements are dealt with in Chapter 14; and trees in Chapter 15. 

2  See Chapter 12. 
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(3) where permission is granted, there may be certain consequences in relation 
to highways. 

11.6 Most of these provisions will be encountered rarely if at all in normal practice.  But 
each may be of considerable significance on certain occasions, and it is important 
that the relevant legislation is fit for purpose, just as much as the more commonly 
encountered provisions discussed in the earlier Chapters. 

 

APPEALS IN CONNECTION WITH PLANNING APPLICATIONS  

The submission of an appeal  

11.7 The principal provision in primary legislation allowing for a right of appeal to the Welsh 
Ministers is section 78 of the TCPA 1990.  This provides for the making of an appeal 
in the following circumstances: 

(1) a refusal of planning permission by the planning authority, a grant of planning 
permission subject to adverse conditions;3 

(2) a refusal by the authority to approve reserved matters following a grant of 
outline planning permission, or a refusal to approve details as required under 
a condition of a planning permission;4  

(3) a refusal by the authority to approve details as required under a condition of a 
planning permission granted by a general or local development order5; and 

(4) a failure by the authority in any of the above circumstances to make any 
decision within the specified time. 

11.8 There is of course no right of appeal against a decision made following an application 
made to the Welsh Ministers or an application made to the planning authority but 
called in by the Welsh Ministers for their own decision, or against deemed planning 
permission.  Nor is there a right of appeal against a grant of planning permission by 
a planning authority.  In each of these cases, the only right of redress is by way of an 
application to the High Court. 

11.9 Other provisions in the TCPA 1990 contain rights of appeal: 

(1) against validation requirements6; and 

(2) against a refusal of a certificate of lawful use or development, or a failure to 
give a decision on an application for a certificate.7  

                                                
3  TCPA 1990, s 78(1)(a), (2). 
4  TCPA 1990, s 78(1)(b). 
5  TCPA 1990, s 78(1)(c). 
6  TCPA 1990, ss 62ZB, inserted by PWA 2015, s 29; see para 8.45. 
7  TCPA 1990, s 195. 
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The determination of appeals 

11.10 Section 79 of the TCPA 1990 provides the general power for the Welsh Ministers to 
determine appeals.  It is subject to section 319B, which requires the Welsh Ministers, 
rather than the parties (the appellant and the planning authority), to decide whether 
an appeal should be determined following an inquiry or hearing, or on the basis of 
written representations, or by any combination of these.8 

11.11 An appeal is not a review, confined to considering the lawfulness or reasonableness 
of the local planning authority’s decision.  Section 79 of the TCPA 1990 provides that, 
in determining an appeal, the Welsh Ministers (or in practice the inspector appointed 
by them) may:  

(1) allow or dismiss the appeal; or 

(2)  reverse or vary any part of the decision of the planning authority (whether the 
appeal relates to that part of it or not); and 

(3) “deal with the application as if it had been made to them in the first instance”.9 

11.12 In particular, sections 70 (duties laid on planning authorities10), 72 (conditions), 73 
(variation of conditions), and 73A (retrospective applications) apply to the 
determination of appeals as they do the initial determination of an application. 

11.13 In practice, those determining an appeal (whether the Welsh Ministers or an inspector 
on their behalf) invariably do consider the application afresh, and we provisionally 
consider that it might be clearer if that was made an explicit duty on the face of the 
statute. 

Consultation question 11-1. 

We provisionally propose that the provision, currently in section 79(1) of the TCPA 
1990, as to the powers of the Welsh Ministers on an appeal should be amended so 
as to make it plain that they are required to consider the application afresh – as 
opposed to having a power to do so, as at present. 

Do consultees agree? 

 

Determination of appeals by inspectors 

11.14 The vast majority of appeals are determined by a person appointed by (and usually 
but not always employed by) the Planning Inspectorate (PINS), which decides 
appeals on behalf of the Welsh Ministers (and, in England, the Secretary of State). 

                                                
8  TCPA 1990, s 319A was inserted in respect of England by Planning Act 2008, s 196, and a variation of that 

section was inserted as s 319B by TCP (Determination of Procedure) (Wales) Order 2014 (SI 2773); see 
also TCP (Referred Applications and Appeals Procedure) (Wales) Regulations 2017, reg 14. 

9  TCPA 1990, s 79(1).  
10  See paras 5.16 to 5.18. 
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We have already considered the position of such persons, and suggested that it might 
be appropriate for them to be renamed “inspectors” or “examiners”.11 

11.15 Schedule 6 to the TCPA 1990 empowers the Welsh Ministers to prescribe classes of 
appeal that can be determined by a person (inspector) appointed by them.12  The 
powers of inspectors to determine appeals have been gradually widened in scope 
since they were first introduced in 1968, to the point where they can now determine 
almost any appeals under the TCPA 1990 – including those relating to listed buildings 
(of any grade), advertisements and trees, and those against enforcement notices 
etc.13  The only exceptions are a handful of types of appeal relating to proposals by 
statutory undertakers.14 

11.16 Paragraph 2 of Schedule 6 then provides for the powers and duties of inspectors in 
relation to appeals transferred to them; and paragraph 3 enables the Welsh Ministers 
to recover jurisdiction in respect of a particular appeal.   

11.17 We provisionally consider that it would be more straightforward if the Act were to 
provide that all appeals are to be determined by inspectors or examiners15, save for:  

(1) those in categories that have been prescribed for determination by the Welsh 
Ministers; and  

(2) those that they have specifically recovered for their own determination, by 
means of a case-specific direction. 

11.18 And we see no particular need for the Welsh Ministers to determine all appeals 
relating to proposals by statutory undertakers. 

11.19 That would leave the position in substance as it is at present, but would simplify the 
legislation and bring it in line with current practice.  We also note that this approach 
has been adopted in relation to the most recently introduced category of appeal 
(against requirements as to the validation of an application), under sections 62ZB to 
62ZD of the TCPA 1990.16 

11.20 On a point of detail, the reference in paragraph 8(2) of Schedule 6 to the TCPA 1990 
to the Parliamentary Commissioner Act 1967 should now be to the Public Services 
Ombudsman (Wales) Act 2005, since the 1967 Act no longer has any application in 
relation to Wales.17  More generally, we note that an equivalent provision was not 

                                                
11   See paras 5.125 to 5.131.   
12  TCPA 1990, Sched 6, para 1. 
13  TCP (Determination of Appeals by Appointed Persons) (Prescribed Classes) (Wales) Regulations 2015 (SI 

1822), reg 3. 
14  SI 2015 No 1822, reg 4.  Note that appeals under TCPA 190, s 217 are also, at present, to be determined 

by the Welsh Ministers rather than an inspector (see paras 16.23 to 16.26). 
15  See consultation question 5-11. 
16  See in particular TCPA 1990, s 62ZC (appeals under section 62ZB: determination by appointed person) and 

s 62ZD (determination by Welsh Ministers in place of appointed person). 
17  Similar wording in the Listed Buildings Act 1990 was corrected in the Historic Environment (Wales) Act 

2016, s 33(2). 
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included in sections 62ZC to 62ZD of the TCPA 1990.  We consider that para 8 (2) 
of Schedule 6 could simply be omitted from the Bill.  

Consultation question 11-2. 

We provisionally propose that the Bill should make it clear that all appeals (including 
those relating to development proposals by statutory undertakers) are to be 
determined by inspectors or examiners, save for  

(1) those in categories that have been prescribed for determination by Welsh 
Ministers; and  

(2) those that have been specifically recovered by them (in case-specific 
directions) for their determination. 

Do consultees agree? 

 

The balance between primary and secondary legislation  

11.21 As would be expected, the TCPA 1990 provides that the detailed requirements as to 
the making of an appeal – including as to the procedure to be followed, material to 
be submitted with an appeal, and time limits to be adhered to – are to be prescribed 
in regulations.18 

11.22 The planning appeals procedure and process in Wales is principally contained in the 
TCPA (Enforcement Notices and Appeals) (Wales) Regulations 2017 and the TCP 
(Referred Applications and Appeals Procedure) (Wales) Regulations 2017.  These 
together revoked and replaced 13 pieces of secondary legislation, insofar as they 
applied in Wales.  They (along with other statutory instruments made at the same 
time) amended a number of other pieces of secondary planning legislation.  

11.23 As a result of that updating process, the legislative framework governing the making 
and determination of appeals – including those relating to listed buildings, 
conservation areas, hazardous substance, advertisements, trees and enforcement – 
is significantly more straightforward than the corresponding framework in England.19 

11.24 In response to our question in the Scoping Paper as to the balance between primary 
and secondary legislation, Torfaen County Borough Council commented as follows:  

The right to appeal [should be] contained in the main body of 
legislation, with the rules on proceedings and all associated matters 
relating to appeals contained in one set of subordinate regulations. 

                                                
18  TCPA 1990, s 323A, inserted by PWA 2015, s 50. 
19  Related provisions are still to be found in TCP (Validation Appeals Procedure) (Wales) Regulations 2016, 

TCP (Development Management Procedure) (Wales) Order 2012, Planning (Listed Buildings and 
Conservation Areas) (Wales) Regulations 2012, and regulations relating to advertisements, trees and 
hazardous substances. 
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11.25 That is broadly the position that has now been reached, and we see no need for 
further adjustment as to the balance between primary and secondary legislation in 
relation to planning appeals.  

Twin tracking 

11.26 We have already noted the provisions of section 78A of the TCPA 1990, which allows 
an authority to continue to negotiate on an application for four weeks after the 
submission of an appeal.20    

Excessive supporting information 

11.27 There are some authorities that are tempted to seek from applicants an excessive 
amount of supporting information – further or more detailed drawings and so forth – 
before they will accept an application as valid.  The legitimacy of this practice was 
considered by the Court of Appeal in R (Bath and NE Somerset DC) v Secretary of 
State.21  The court held that applicants should provide the appropriate level of detail 
with an application and co-operate with the planning authority; but also that if 
applicants are aggrieved by a request for what is perceived to be excessive 
information, they may appeal to the Secretary of State, who can determine the 
question of the validity of the application as well as that of the desirability of the 
proposal.   

11.28 It could have been argued that it was unsatisfactory that the type of appeal envisaged 
in the Bath case does not appear on the face of the statute.  However, this appears 
to have been dealt with explicitly, at least in relation to Wales, by section 29 of the 
PWA 2015, which introduced (as sections 62ZA to 62ZD of the TCPA 1990), a new 
procedure for appealing against a decision by a planning authority to refuse to accept 
an application as valid.  We therefore make no proposal for any technical reform in 
this regard. 

Fees and costs for appeals 

11.29 Section 200 of the Planning Act 2008 inserts into the TCPA 1990 section 303ZA, 
which is not yet in force in Wales.  Section 303ZA makes provision for the Welsh 
Ministers to make regulations as to the payment of fees for appeals.  When, or indeed 
whether, this section this will be brought into force, and whether any such regulations 
will be introduced, is clearly a matter for the Welsh Government.  However, we 
consider that the power to charge fees should be restated in the Bill, even if there are 
at present no plans to introduce any regulations. 

11.30 As to the costs of the parties to an appeal, this is dealt with in Chapter 18, as the 
relevant provisions relate to inquiries and other proceedings generally, not just to 
planning appeals.22  

                                                
20  See paras 8.65 to 8.68. 
21  [1999] 2 PLR 120.  
22  See paras 18.90 to 18.92. 
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Amendment of appeal scheme 

11.31 In response to our Scoping Paper, we received a suggestion that it might be possible 
to codify the Wheatcroft principle – which determines whether an application that has 
been determined by a planning authority can be varied during the course of an 
appeal.23  However, this has now been dealt with by section 47(1) of the PWA 2015, 
which introduced section 78(4BA) and (4BB), providing that no such amendment 
could be made to an application other than as authorised by a development order.  
We therefore make no proposal on this topic. 

Assessors  

11.32 Paragraph 6 of Schedule 6 to the TCPA 1990 allows the Welsh Ministers to appoint 
an assessor to sit alongside inspectors at hearings and inquiries and to advise 
them.24  And in practice PINS appoint assessors if invited to do so by an inspector.  
Arguably, however, this is not a function that which can be exercised by an inspector 
in place of the Welsh Ministers.25   

11.33 We provisionally consider that, for the avoidance of doubt, this apparent omission 
should be rectified. 

11.34 Further, paragraph 6 of Schedule 6 does not allow an assessor to be appointed to 
assist an inspector appointed to determine an appeal on the basis of written 
representations.  Given the increasing use of the written representations procedure 
in the appeals system, we provisionally consider that it would be beneficial for the 
use of assessors to be extended to such cases. Such an amendment would 
regularise the present practice of assessors being appointed to assist in written 
representations cases. 

Consultation question 11-3. 

We provisionally propose that the power to appoint assessors to assist inspectors to 
determine appeals that are the subject of inquiries or hearings: 

(1) should be widened so as to be exercisable by inspectors as well as by the 
Welsh Ministers; and 

(2) should be extended to allow the use of assessors in connection with 
applications determined on the basis of written representations.  

Do consultees agree? 

                                                
23  Bernard Wheatcroft Ltd v Secretary of State [1982] JPL 37, upheld in Wessex Regional Health Authority v 

SSE [1984] JPL 344, Wadehurst Properties v Secretary of State [1990] JPL 740, and Breckland DC v 
Secretary of State [1992] 3 PLR 89; and see PINS Good Practice Note 9.   

24  Similar powers are in Sched 3 to the Listed Buildings Act 1990 in relation to LBC and CAC appeals. 
25  TCPA 1990, Sched 6, paras 2(1),(9). 
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Inquiries and other proceedings: further provisions  

11.35 We note in Chapter 17 the general provisions relating to inquiries, hearings and other 
proceedings in Wales – including those noted above as to the determination of 
procedure, as well as others relating to expert evidence and the recovery of costs.26   

11.36 Although those provisions apply to proceedings held for a variety of purposes under 
the TCPA 1990, they are used in practice primarily in the context of planning appeals 
under section 78.  Whilst we consider that they should remain in the part of the Bill 
dealing with miscellaneous and supplementary provisions, a signpost to this more 
general material alongside the provisions directly relating to planning appeals would 
be of assistance to users of the Code. 

 

OTHER TYPES OF APPEAL 

11.37 Enforcement generally is the subject of the following Chapter.  But it may be noted 
that there is a right of appeal against an enforcement notice.27   

11.38 There are also rights of appeal, similar to those relating to applications for planning 
permission, in relation to applications for listed building consent or conservation area 
consent,28 express consent for the display of advertisements29 and consent for the 
carrying out of works to protected trees.30  In each case, there is a right to appeal 
against: 

(1) the refusal of consent,  

(2) the grant of such consent subject to adverse conditions, or  

(3) the failure to make any decision on an application for consent within a 
specified time. 

11.39 Again, these are dealt with in later Chapters, along with appeals against listed 
building and conservation area enforcement notices31, advertisements 
discontinuance notices32, tree replacement notices33, and notices relating to unsightly 
land.34 

                                                
26  See paras 18.83 to 18.92. 
27  See paras 12.96 to 12.108. 
28  Listed Buildings Act 1990, s 20; see Chapter 13. 
29  TCPA 1990, s 220; see Chapter 14. 
30  TCPA 1990, ss 78, 198(3)(c); see Chapter 15. 
31  See paras 13.178 to 13.180. 
32  See paras 14.32 to 14.39. 
33  See para 15.92 to 15.94. 
34  See paras 16.13 to 16.26. 
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11.40 The discussion above relating to general planning appeals, and in particular 
consultation questions 11-1 to 11-3, would in principle apply equally to in relation 
to each of these specialised types of appeal.   

Consultation question 11-4. 

We provisionally propose that the changes proposed in consultation questions 11-1 
to 11-3 should apply equally to: 

(1) appeals against enforcement notices;  

(2) appeals relating to decisions relating to applications for listed building 
consent or conservation area consent, express consent for the display of 
advertisements, and consent for the carrying out of works to protected 
trees; and 

(3) appeals against listed building and conservation area enforcement notices, 
advertisements discontinuance notices, tree replacement notices, and 
notices relating to unsightly land.  

Do consultees agree? 

 

 

MODIFICATION AND REVOCATION OF PERMISSION 

11.41 Planning permission, once granted, may be implemented at any time until the expiry 
of the period stated within it – which will normally be five years.35  The same is true 
of listed building consent and conservation area consent.36 

11.42 As noted, a person may seek to amend the permission or consent – either by 
amending the conditions attached to it or otherwise.  And we have provisionally 
proposed that the law relating to applications for such amendments should be 
simplified.37 

11.43 In addition, a planning authority may itself occasionally wish to vary a permission, or 
to revoke it altogether.  There is a suite of provisions, currently in sections 97 to 99 
of the TCPA 1990, enabling an authority to make an order modifying or revoking a 
permission, at any time until the approved operations have been completed or the 
approved change of use has taken place.  Such an order must be confirmed by the 
Welsh Ministers (if necessary following an inquiry) unless it is unopposed; and the 
Welsh Ministers themselves have a default power to make an order.    

                                                
35  TCPA 1990, s 91, amended by PWA 2015, s 35; see paras 8.118 to 8.120. 
36  Listed Buildings Act 1990, s 18. 
37  See paras 8.146 to 8.159. 
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11.44 The exercise of this power to modify or revoke a permission, without the co-operation 
of those entitled to the benefit of the permission, is unsurprisingly subject to a right 
by those affected to receive compensation.38  For that reason, it is rarely used in 
practice.  But it does provide a procedure that may be required following the grant of 
permission for other development on the same land (in which case the compensation 
payable may be minimal or nil).  And it may be considered expedient in other cases, 
in light of changing circumstances.   

11.45 These provisions appear not to require any technical reforms; nor were any 
suggested to us by respondents to the Scoping Paper.39 

  

DISCONTINUANCE NOTICES 

11.46 Where a permission has been fully implemented, it cannot be modified or revoked.  
However, circumstances may have changed since it was granted, such that the building 
that has now been lawfully erected, or the use of land that is now taking place, is no 
longer appropriate.  And many buildings exist that were erected since before the start of 
modern planning control, which a planning authority may now wish to see removed; and 
there are many activities that have been in existence since then which the authority may 
now wish to bring to an end. 

11.47 In such situations, the planning authority may serve a discontinuance order – which 
may also grant planning permission for some other development on the land in 
question.  Such an order will require the confirmation of the Welsh Ministers; or the 
Welsh Ministers may themselves make an order.  The relevant statutory provisions 
are in sections 102 to 104 of the TCPA 1990.   

11.48 As with the power to modify or revoke a permission, the service of a discontinuance 
order will usually require the payment of compensation.40  For that reason, this 
procedure too is rarely used in practice, but provides a procedure that may be useful 
where circumstances have changed.   

11.49 These provisions do not appear to require any technical reforms; nor were any 
suggested to us by respondents to the Scoping Paper. 

 

PURCHASE NOTICES  

11.50 Occasionally, a failure to obtain planning permission (or a grant but subject to 
onerous conditions) results in a plot of land having no reasonably beneficial use.  
Where this occurs, the owner of the land may require the planning authority to 

                                                
38  TCPA 1990, ss 107 to 113; and see R (Health and Safety Executive) v Wolverhampton CC [2012] 1 WLR 

2264, SC. 
39  There is a similar suite of provisions in the Listed Buildings Act 1990 enabling the planning authority or the 

Welsh Ministers to modify or revoke LBC or CAC – again, subject to the payment of compensation where 
appropriate (ss 23 to 26, 28; applied to CAC by s 74(3)). 

40  TCPA 1990, s 115. 
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purchase the land at market value (which may of course be low or even nil), by 
serving on the authority a “purchase notice”.  The authority, if it accepts that there is 
indeed no beneficial use for the land, must then either accept the notice, or pass it on 
to another public authority that is willing to accept it.   

11.51 The same problem may arise where planning permission is revoked or modified; or 
where a discontinuance notice is served. 

11.52 In each case, once a purchase notice has been accepted, the land then changes 
hands at market value.  This means that, even though the price paid for the land may 
be minimal, the owner is at least rid of the responsibilities (including, for example, 
occupier’s liability) going with ownership.   The system thus amounts, in effect, to 
“compulsory purchase in reverse”. 

11.53 The relevant statutory provisions are in Chapter 1 of Part 6 (sections 137 to 148) of 
the TCPA 1990.41  Guidance is provided in Welsh Office Circular 22/83.42 

Serving a purchase notice 

11.54 The service of a purchase notice must take place within 12 months of the relevant 
decision by the planning authority or the Welsh Ministers.43  Where there has been 
an appeal to the Welsh Ministers, it is not entirely clear whether the 12-month period 
starts on the date of the authority’s decision or that of the Welsh Ministers.  

11.55 We provisionally consider that it would be helpful to clarify which is the decision that 
marks the start of the 12-month period within which a purchase notice be served.  It 
would seem to be more logical if it were to be the decision of the Welsh Ministers, 
since it is not until then that the applicant knows for certain that permission will not be 
forthcoming. 

11.56 The Court of Appeal in Herefordshire Council v White concluded that there was no 
right to amend a purchase notice, but that where several notices are served in relation 
to a single piece of land, the later notices are deemed to supersede the earlier ones.44  
That too could usefully be clarified on the face of the statute.     

11.57 For a notice to be accepted, it must be shown that the land in question has “no 
reasonably beneficial use”.  The meaning of this phrase is explored in paragraphs 12 
to 19 of the Circular; and the Court of Appeal in Colley v Secretary of State45 and the 
High Court in Stafford BC v Secretary of State46 have confirmed that there is nothing 
erroneous in that guidance.  The editor of the Encyclopaedia of Planning Law 
comments that the term “reasonably beneficial use” is not defined in the TCPA 1990, 

                                                
41  Equivalent provisions are to be found in sections 32 to 37 of the Listed Buildings Act 1990 relating to LBC 

(applied to CAC by s 74). 
42  Welsh Office 22/83, Purchase Notices; this Circular (as Dept of the Environment Circular 13/83) has been 

cancelled in England, but is still in force in Wales. 
43  TCP General Regulations 1992, reg 12.   
44  [2008] 1 WLR 954, CA; per Dyson LJ at [28], [33]. 
45  [1992] JPL 925. 
46  [2011] EWHC 936 (Admin). 
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and that it has prompted litigation ever since it first appeared in the TCPA 1947.47  It 
is tempting to seek the inclusion of a definition in the Bill, but the circumstances of 
each case will be different; and we provisionally consider that a statutory definition 
would be likely to cause as many problems as it would solve.   

11.58 Subject to the above points, the provisions relating to purchase notices appear not to 
require any technical reforms; nor were any suggested to us by respondents to the 
Scoping Paper. 

Consultation question 11-5. 

We provisionally propose that the legislation should state that, in a case where 
there has been an appeal to the Welsh Ministers, the start of the period within which 
a purchase notice can be served is the date of the decision of the Welsh Ministers 
on the appeal. 

Do consultees agree? 

 

Consultation question 11-6. 

We provisionally propose that the Planning Bill should clarify that a purchase notice 
may not be amended, but that a second or subsequent notice served in relation to a 
single decision should be deemed to supersede any earlier such notice. 

Do consultees agree? 

 

HIGHWAYS AFFECTED BY DEVELOPMENT  

11.59 Part 10 of the TCPA 1990 deals with highways affected by development.   

Orders under section 247, 248 and 253 to 257of the TCPA 1990 

11.60 By virtue of section 247, the Welsh Ministers have the power to authorise the stopping 
up or diversion of any highway where that is necessary to enable the carrying out of 
development for which planning permission has been granted.  Section 248 provides 
a similar procedure to deal with the situation where the development that has been 
approved is itself a highway, and enables the stopping up or diversion of other 
highways crossing the route of the newly permitted one.   Section 253 deals with draft 
orders made in anticipation of planning permission being granted; sections 254 and 
255 with associated compulsory purchase orders; and section 256 with the effects of 
orders on electronic code operators. 

                                                
47  See, for example, R v MOHLG, ex parte Chichester RDC [1960] 1 WLR 587; and Balco Transport Services 

and Secretary of State [1986] JPL 123. 
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11.61 The powers under section 247, 248 and 253 to 256 of the TCPA 1990 exist alongside 
the more general power contained in section 116 of the Highways Act 1980 that 
empowers a magistrates’ court to authorise the stopping up or diversion of a highway 
if it appears to be unnecessary or capable of being diverted “so as to be nearer or 
more commodious to the public”.  

11.62 A similar provision, under section 257 of the TCPA 1990, enables a planning authority 
to stop up a footpath, bridleway or restricted bridleway where that is necessary to 
enable the carrying out of development for which planning permission has been 
granted – provided that, in the event of any opposition, the draft order has been 
confirmed by the Welsh Ministers.  That power exists alongside the power of a local 
highway authority to make a public path extinguishment order under section 118 of 
the Highways Act 1980 and a public path diversion order under section 119.  

11.63 The provisions in the TCPA 1990, although apparently similar to those in the 
Highways Act 1980, perform substantially different functions; and orders made under 
the two Acts are confirmed by different procedures, in different forums.  It would be 
possible to amend sections 116 to 118 of the 1980 Act to enable a magistrates’ court 
to stop up or divert a highway or path in Wales where necessary to implement a 
planning permission.  However, there would still need to be an alternative procedure 
to enable an order to be considered by the Welsh Ministers in appropriate cases 
alongside a compulsory purchase order (either under section 254 of the TCPA 1990 
or otherwise), following a single inquiry. 

11.64 We therefore provisionally consider that they should not be brought together into one 
power.  However, we would welcome stakeholder comments as to whether the 
bringing together of these provisions to authorise generally the stopping up or 
diversion of a highway would be a useful simplification.  

Consultation question 11-7. 

We provisionally consider that it would not be appropriate to bring together the 
powers currently in section 247, 248, 253 to 257 of the TCPA 1990 (relating to 
highways affected by development) and those in section 116, 118 and 119 of the 
Highways Act 1980.   

Do consultees agree? 

 

Orders under section 249 of the TCPA 1990 

11.65 Under section 249(1) of the TCPA 1990, the Welsh Ministers have the power, on the 
application of the planning authority, to extinguish any right which persons may have 
to use vehicles on a highway that is neither a trunk road nor a principal road, thus 
permitting the authority to pedestrianise it. This applies where— 

(1) the authority by resolution adopts a proposal for improving the amenity of part 
of its area; and 
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(2) the proposal involves the public ceasing to have any right of way with vehicles 
over a highway in that area.48  

11.66 This power exists alongside section 1 of the Road Traffic Regulation Act 1984, which 
allows a traffic authority to make an order in respect of any road where it appears to 
the authority making the order that it is expedient to make it for one of a number of 
reasons, including:  

(1) for preventing the use of the road by vehicular traffic that is unsuitable having 
regard to the existing character of the road or adjoining property; 

(2) for preserving the character of the road in a case where it is specially suitable 
for use by persons on horseback or on foot; and 

(3) for preserving or improving the amenities of the area through which the road 
runs …49  

A traffic authority in Wales will be the Welsh Ministers, for strategic highways, and in 
other cases the relevant local authority.50 

11.67 As pointed out by the Court of Appeal in Samuel Smith Old Brewery (Tadcaster) v 
North Yorkshire CC, the two provisions significantly overlap.51     

11.68 There do not appear to be any circumstances in which it would be possible to use the 
power under the TCPA 1990 that could not also be dealt with under the 1984 Act.  
And compensation is payable, in principle, under section 250 of the TCPA 1990, for 
any loss incurred as a result of the making of an order under section 249; but no 
compensation is payable for the making of an order under section 1 of the 1984 Act.52  
That suggests that an authority is likely to prefer using the 1984 Act if at all possible.   

11.69 More positively, section 9 of the Active Travel (Wales) Act 2013 (duty to have regard 
to the needs of walkers and cyclists) applies to the exercise of powers under the 1984 
Act, but not to the exercise of those under the 1990 Act.53 

11.70 We provisionally consider that there is no need for the power in section 249 of the 
TCPA 1990, in view of the parallel power under section 1 of the 1984 Act. 

                                                
48  TCPA 1990, s 249(1),(2). 
49  Road Traffic Regulation Act 1984, s 1(1)(d),(e),(f). 
50  Road Traffic Regulation Act 1984, s 121A.   
51  2000 WL 1791589 (unreported). 
52  TCPA 1990 
53  Active Travel (Wales) Act 2013, s 9. 
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Consultation question 11-8. 

We provisionally propose that sections 249 and 250 of the TCPA 1990 (relating to 
orders extinguishing the right to use vehicles on a highway, in conjunction with a 
proposal for the improvement of the amenity of an area) should not be restated in the 
Bill, in view of the parallel provisions in section 1 of the Road Traffic Regulation Act 
1984. 

Do consultees agree? 

 

Other provisions in the TCPA 1990 relating to highways   

11.71 Sections 251 and 258 of the TCPA 1990 allow for the extinguishment of public rights 
of way and paths over land that has been acquired or appropriated for planning 
purposes.  Given that the Planning Code will not be including the provisions of Part 
9 of the TCPA 1990 (dealing with such acquisition and appropriation), it seems 
appropriate that sections 251 and 258 should not be included within the Planning 
Code, and should remain in the TCPA 1990 applying to both England and Wales. 

11.72 Section 252 deals with the making of orders under sections 247, 248, 249 and 251.  
If our provisional conclusions above are accepted, an equivalent provision would be 
required in the Code solely in relation to orders under the equivalent of sections 247 
and 248.   

11.73 Schedule 14 provides a parallel code for the making of orders in relation to footpaths 
and bridleways; it is very similar in substance to the code under section 252 (relating 
to other highways) – subject to minor differences as to the need to notify proposals 
to those in the vicinity and others54, the need for statutory undertakers to give 
consent55, and the power for inspectors to make decisions.56  The first reflects the 
fact that orders relating to footpaths and bridleways are likely to affect fewer people, 
but to be of more interest to those whom they do affect; the second reflects the fact 
that footpaths and bridleways may more easily be diverted without statutory 
undertakers becoming aware. 

11.74 We consider that the Bill should retain the different requirements as to the notification 
of proposals and the consent of statutory undertakers.  However, there is no need for 
the general requirement for the Welsh Ministers to make decisions in every case, 
given the increasing trend for even major decisions to be made by inspectors – 
subject to a power, noted above in relation to planning appeals, for the Welsh 
Ministers to make a direction to recover a particular case for their decision.  

11.75 Subject to those minor points, there seems no reason why the two procedural codes 
could not be conflated into one. 

                                                
54  TCPA 1990, Sched 14, para 1(2)(b),(4). 
55  TCPA 1990, Sched 14, para 5(1). 
56  TCPA 1990, Sched 14, para 4. 
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Consultation question 11-9. 

We provisionally propose that decisions relating to orders under section 252 of the 
TCPA 1990 should generally be made by inspectors rather than by the Welsh 
Ministers, subject to a power for them to make a direction to recover a particular case 
for their decision. 

Do consultees agree? 
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