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Chapter 10: The provision of infrastructure and 
other improvements 

INTRODUCTION  

Background 

10.1 Most development proposals of any size give rise to a need for the provision of 
infrastructure and other improvements.  And developers generally want to see in 
place the infrastructure necessary to enable the delivery of their development.  Those 
already living in the area affected by proposed development are often concerned that 
it will place undue pressure on existing, overstretched infrastructure.  The 
construction of new housing, for example, will generate an increased demand for 
facilities such as play areas, parks, libraries, schools, new or improved highways, 
police and fire services.   

10.2 It is therefore essential that a satisfactory mechanism is in place to secure the 
provision of infrastructure.  Some forms will be provided by the public sector, and the 
question arises as to how it can best be funded.  In practice, the cost will be met partly 
as an element of general public expenditure; this reflects the fact the new facilities, 
once provided, will be used by existing residents as well as by those attracted to the 
area by the new development. 

10.3 A linked problem is that some proposed development is only acceptable if certain 
works are carried out – either by way of improvements necessary as a result of the 
particular proposal (as with improvements to a nearby road junction) or to mitigate or 
compensate for harm likely to be caused by it (for example, by providing a substitute 
open space to replace the loss of an existing one).  It may be possible for the planning 
authority to ensure that this is achieved by imposing a condition on the permission1, 
but this is not always the case – particularly where what is required is not the actual 
carrying out of the necessary works but rather a payment to the authority of money 
towards the cost of them.     

10.4 There will also be in many cases a desire to secure the provision of affordable 
housing.  This can sometimes be provided by the developer within the proposed 
development, but that may be either inappropriate or impossible, leading to a demand 
by the planning authority (or an offer by the developer) to pay a commuted sum 
towards the provision of such housing off-site. 

Emerging solutions 

10.5 Historically, the emphasis has been on agreements that could be entered into by the 
planning authority and anyone interested in land in its area, for the purpose of 
restricting or regulating the development or use of the land.  Such agreements could 
contain such incidental and consequential provisions (including financial ones) as 
might be necessary or expedient for that purpose.  The power to enter into such 

                                                
1  This will often be a Grampian condition (see paras 8.102 to 8.105). 
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agreements was originally introduced in the TCPA 1947, and survived more or less 
unaltered for sixty years – most recently under section 106 of the TCPA 1990.2   

10.6 By the start of the 1990s, such agreements were increasingly being used to 
encourage developers to make financial provisions towards the costs of services 
generally within the area; and concern was expressed as to such considerations 
being given undue weight in the determination of planning applications.  Against that 
background, the Planning and Compensation Act 1991 slightly tightened up the 
statutory provisions relating to what were now referred to as “planning obligations”.  
Such obligations could in future arise as a result of an agreement; but they could also 
arise under a unilateral undertaking offered by a developer in the event of permission 
being granted.3  The 1991 Act also introduced a procedure enabling obligations to be 
modified or discharged after five years, with the approval of the authority (or, on 
appeal, the Welsh Ministers).4    

10.7 Further changes were to be introduced by the PCPA 2004, which was to repeal 
sections 106 to 106B,5 and in their place introduce (in both England and Wales) the 
concept of a “planning contribution”.6  It was envisaged that the payment of such 
contributions would be in accordance with a scheme to be included in the relevant 
development plan.   

10.8 Two months before the PCPA 2004 gained Royal Assent, the Barker Review of 
Housing Supply in March 2004 recommended the introduction of a system of 
planning-gain supplement.7  The UK Government accepted that recommendation, 
and introduced the Planning-gain Supplement (Preparations) Act 2007 to enable the 
necessary preparatory work to be carried out.   

10.9 Neither the system of planning contributions nor the planning-gain supplement was 
ever implemented.  The relevant provisions of the PCPA 2004 were accordingly 
repealed by the Planning Act 2008, and the 2007 Act will be repealed in due course 
by an order made by the Treasury.8 

10.10 Instead, Part 11 of the Planning Act 2008 introduced (in England and Wales) the 
Community Infrastructure Levy (CIL), a new mechanism whereby planning authorities 
that wished to could introduce a planning charge “to help deliver infrastructure to 
support the development of their area”.   

                                                
2  TCPA 1932, s 34; TCPA 1947, s 25; TCPA 1962, s 37; TCPA 1971, s 52; TCPA 1990, s 106 (as originally 

enacted).  TCPA 1932, s 34 was similar, although without the explicit reference to financial provisions.  
Almost all agreements still in force were made under TCPA 1971 or TCPA 1971 (hence ‘section 52 
agreements’ and ‘section 106 agreements’). 

3  Both agreements and undertakings are made under TCPA 1990, s 106(1), as substituted by Planning and 
Compensation act 1991, s 12.  Unilateral undertakings are generally, but not always, offered in connection 
with appeals. 

4  TCPA 1990, ss 106A, 106B. The provision are described in more detail in paras 10.36 – 10.39 below. 
5  PCPA 2004, Sched 9 
6  PCPA 2004, ss 46 to 48. 
7  Review of Housing Supply, Final Report - Recommendations, March 2004, Recommendation 26. 
8  Planning Act 2008, s 225. 
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10.11 Planning obligations and CIL exist alongside a number of other infrastructure funding 
mechanisms, including public sector funds or grants and borrowing and capital 
receipts.  

Inclusion in the Planning Code 

10.12 In our Scoping Paper, we mentioned in passing that one significant element of the 
process of submitting and determining planning applications is the negotiation and 
execution of a section 106 agreement; but we made no specific suggestions for 
technical reforms.  However, respondents made some suggestions for such reforms.   

10.13 We also noted in the Scoping Paper that CIL was not a devolved tax, and for that 
reason we made little reference to it.9  However, the Wales Act 2017 as finally 
enacted does not reserve competence over the levy to the UK Parliament.10  The 
Planning Code, as a piece of National Assembly legislation, could therefore include 
a section on CIL.  

10.14 This chapter considers how the new Planning Code could best incorporate the law 
relating to CIL and planning obligations, including the interaction between them, and 
whether any technical reforms should be made at this stage. 

 

COMMUNITY INFRASTRUCTURE LEVY (CIL) 

Introduction 

10.15 The primary legislation providing for the Community Infrastructure Levy (CIL) came 
into force on 6 April 2010, in Part 11 of the Planning Act 2008.  That was amended 
by the Localism Act 2011.  The details were to be provided by secondary legislation; 
and the CIL Regulations 2010 came into effect on 6 April 2010. They have 
subsequently been amended on a number of occasions, annually from 2011 to 2015.   

10.16 Because CIL is not yet a devolved tax, the Act and the Regulations were drafted 
solely by reference to the Secretary of State, rather than to the Welsh Ministers.  
Guidance on the operation of CIL has been provided by the Department for 
Communities and Local Government as part of its web-based Planning Policy 
Guidance.   

10.17 The infrastructure which can be funded by the levy includes transport, flood defences, 
schools, hospitals, and other health and social care facilities.  This allows the levy to 
be used to fund a very broad range of facilities such as play areas, parks and green 
spaces, cultural and sports facilities, district heating schemes and police stations and 
other community safety facilities.   This gives local communities flexibility to choose 
what infrastructure they need to deliver their development plan.  However, the 
Regulations rule out the application of the levy for providing affordable housing.11 

                                                
9  Scoping Paper, para 4.19. 
10  The relevant provisions of the Wales Act 2017 are expected to come into effect in 2018. 
11  Planning Act 2008, s 216(2), amended by SI 2010/948, reg 63. 
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10.18 In making regulations, the Secretary of State must aim to ensure that costs incurred 
in supporting development of an area can be funded (wholly or partly) by owners or 
developers of land in a way that does not make development of the area economically 
unviable.12 

Charging schedules 

10.19 A charge to CIL can arise only if the relevant charging authority – in general, the 
planning authority – has adopted a charging schedule.  The schedule will set the rates 
or other criteria determining the amount of CIL chargeable in respect of development 
in its area.13  In setting the CIL rates, the charging authority must have regard to the 
actual and expected costs of infrastructure, matters specified by CIL regulations 
relating to the economic viability of development, and the existing and expected 
sources of funding for infrastructure.  

10.20 Before a charging schedule can be approved, it must first be produced in draft, and 
then examined by a suitably qualified independent person.14  The examiner has the 
power to approve the draft, or make recommendations as to its amendment.15   

10.21 As at 24 April 2017, three planning authorities in Wales had adopted charging 
schedules that had been through the examination process.16  A further three 
authorities had published preliminary draft charging schedules17; two had published 
draft charging schedules18, and one had published the report of the examination into 
the charging schedule.19  It appears that the three national park authorities have 
chosen not to produce charging schedules.  The remaining 13 authorities have yet to 
produce charging schedules. 

10.22 The nine authorities with charging schedules either adopted or in preparation have 
charged for residential, retail and commercial development, but not for other forms of 
development.  The rates vary widely as between authorities. 

Liability and collection 

10.23 CIL will be payable either by the landowner or by others involved in a development 
project.  The liability to pay CIL arises upon the commencement of the project.20  
“Development” for these purposes includes ‘anything done by way of or for the 
purpose of the creation of a new building or anything done to or in respect of an 

                                                
12  Planning Act 2008, s 205 (2). 
13  Planning Act 2008, s 211. 
14  Planning Act 2008, s 212. 
15  Planning Act 2008, s 212A.  
16  Caerphilly (adopted 10 Jun 2014), Merthyr (23 April 2014), and Rhondda Cynon Taf (10 Dec 2014) (Source: 

Planning Resource). 
17  Conwy (14 Dec 2015), Carmarthenshire (7 Sep 2016), and Torfaen (31 October 2016) 
18  Monmouthshire (24 March 2016) and Cardiff (8 Sep 16). 
19  Newport (3 August 2016). 
20  Planning Act 2008, s 208(3); TCPA 1990, s 56(4). 
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existing building’, subject to exceptions set out in regulations21 – including minor 
development, and development by charities.22   

10.24 In areas where CIL is in force, applicants for planning permission should include an 
additional CIL Form with their application to the planning authority; where permission 
is granted by the GPDO, the developer or landowner should submit a notice of 
chargeable development.   The authority will then issue a liability notice to the 
applicant, the developer and whoever has assumed liability.  When the development 
is due to start, the relevant person submits a commencement notice to the authority, 
which issues a demand for payment.   

10.25 An appeal may be made against certain decisions on CIL. The CIL regulations 
provide for a right of appeal on a question of fact in relation to the application of 
methods for calculating CIL to a person appointed by HMRC.23  Any appeal must 
usually be determined before the development is commenced.24  

10.26 The CIL regulations also make provision for payment on account or by instalments, 
repayment in cases of overpayment, enforcement in case of late payment and non-
payment, and failure to assume liability.25 

Application of the sums raised from CIL 

10.27 The CIL Regulations require that an authority that charges CIL must apply it to 
supporting development by funding the provision, improvement, replacement, 
operation or maintenance of infrastructure.26  Regulation 123 of the 2010 Regulations 
provides for charging authorities to set out a list of the types of infrastructure it intends 
to fund through receipts from charging the levy.  This is considered further below.27 

Application in Wales 

10.28 During the passage of the WaIes Bill through Parliament in 2016, Baroness Morgan 
said: 

In Wales, local planning authorities currently have the power to charge 
a levy. These authorities all prepare local development plans for their 
areas, which include an assessment of their future infrastructure 
needs, for which the levy may be collected. The authority can set 
charges based on the size and type of the new development. It can set 
different rates for different geographical areas and for different 
intended types of development. The levy is intended to encourage 
development by creating a balance between collecting revenue to fund 

                                                
21  Planning Act 2008, s 209(1); CIL Regulations 2010, regs 6(1), 9(1).  
22  Planning Act 2008, s 210 (1)(b); CIL Regulations 2010, reg 43(1), (2).  For the definitions of “charity” and 

“charitable purposes”, see Charities Act 2011, ss 1,2. 
23  Planning Act 2008, s 215; CIL Regulations 2010, regs 114 – 119. 
24  CIL Regulations 2010, regs 114(4), 116(3), 116A(3), 116B(3).  
25  Planning Act 2008, ss 217, 218. 
26  Planning Act 2008, ss 216, 216A. 
27  See paras 10.77 to 10.79. 
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infrastructure while ensuring that the rates are not so high that they put 
development across the area at serious risk. The levy can be used for 
a variety of infrastructure projects, such as roads and transport, 
schools and educational facilities, and evenflood-defences, medical 
facilities and sports and recreation facilities. As long as these have 
been identified in the authority’s local development plan then it can 
address this issue and appeal to the fact that it can have a CIL. 

The Welsh Government argued for the devolution of the CIL in their 
evidence to the Silk commission in 2013. The issue was not addressed 
by the commission and thus did not feature in the UK Government’s St 
David’s Day document. However, the levy is inextricably linked with the 
delivery of already devolved responsibilities. The Secretary of State 
has not, to my mind, made the case for reserving the CIL and we 
believe that this reservation should be deleted.28 

10.29 The Government accepted the case for CIL not being reserved to Westminster.  
Accordingly, once the changes to the Government of Wales Act 2006 to be introduced 
by the Wales Act 2017 have been fully brought into force – which is expected to occur 
in 2018 – it will be a devolved matter. 

Possible reforms to the Community Infrastructure Levy 

10.30 In November 2015, the UK Government established a Review Group (led by Liz 
Peace, formerly Chief Executive of the British Property Federation), to assess the 
extent to which CIL does or can provide an effective mechanism for funding 
infrastructure, and to recommend changes.  Its review extended to both England and 
Wales.29 The Group submitted its report, A New Approach to Developer 
Contributions, in October 2016; it was published on 7 February 2017.   

10.31 The Group made some 34 detailed recommendations.  In particular, it recommended 
that CIL should be replaced with a hybrid system of a broad and low-level local 
infrastructure tariff (LIT), supplemented with section 106 planning obligations for 
larger developments.30 

10.32 The recommendations of the Review Group echoed those that had been made earlier 
by the Planning Officers Society in England, which had argued for a Development 
Management Levy (to replace CIL) and Development Management Agreements (to 
replace section 106 planning obligations).31 

                                                
28  Hansard House of Lords, 15 November 2016, Vol 776, Col 1397. 
29  It took evidence from, amongst many others, the Welsh Government and several Welsh planning 

authorities. 
30  A New Approach to Developer Contributions: a Report by the CIL Review Group, February 2016, para 4.3.6.  

It also recommended that combined authorities should be able to set up an additional Strategic 
Infrastructure Tariff (SIT), but that related only to England. 

31  Planning for a Better Future: funding infrastructure in a more effective way, Planning Officers’ Society 
manifesto, August 2015. 

219



207 
 

Inclusion in the Planning Code  

10.33 We concluded in Part One of this Consultation Paper that it would be appropriate for 
the Planning Bill to include provisions relating to CIL, equivalent to those currently in 
Part 11 of the Planning Act 2008 as amended by the Localism Act 2011.   Clearly the 
provisions in the Bill relating to CIL in Wales will need to be drafted in light of those 
in the remainder of the Code relating to the planning system generally, which will in 
turn reflect some or all of the reforms proposed in the previous chapters of this 
Consultation Paper.   

10.34 It is likely that the Welsh Government will wish to review the operation of CIL in Wales 
in the next few years – either in parallel with any review of the law in England 
emerging from the work of the CIL Review Group, or otherwise – and it would seem 
to be premature for us to pre-empt that review, or to comment on the detailed 
recommendations of the Review Group (save as to one or two points arising in 
relation to the link between CIL and planning obligations).   

Consultation question 10-1. 

We provisionally consider that the statutory provisions relating to CIL, currently in 
Part 11 of the Planning Act 2008 as amended by the Localism Act 2011, should be 
incorporated broadly as they stand into the Planning Code, pending any more 
thoroughgoing review that may take place in due course. 

Do consultees agree?  

 

 

PLANNING OBLIGATIONS 

Entering into an obligation 

10.35 As noted above, the current law providing for planning obligations – in sections 106, 
106A and 106B of the TCPA 1990 – was introduced by section 12 of the Planning 
and Compensation Act 1991.  Relevant guidance is in Welsh Office Circular 13/97. 

10.36 Section 106 makes provision for any person interested in land in the area of a 
planning authority to enter into an obligation (referred to as “a planning obligation”) – 
either by agreement or as a unilateral undertaking – for any or all of the following four 
purposes:  

(1) restricting the development or use of the land as specified in the 
obligation; 

(2) requiring specified operations or activities to be carried out either on the 
land or elsewhere; 

(3) requiring the land to be used in any specified way; or 
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(4) requiring a sum or sums to be paid to the authority on a specified date 
or dates or periodically. 

10.37 A planning obligation, which must be executed as a deed, may be unconditional or 
subject to conditions and impose any restriction or requirement either indefinitely or 
for such period or periods as may be specified.32  And it is noteworthy that such an 
obligation does not have to be attached to a grant of planning permission, although 
that is the most common example of its use in practice.33 

10.38 If there is a breach of a requirement in a planning obligation, the authority by which 
the obligation is enforceable may enter the land in question and carry out the 
operations and recover from that person any expenses reasonably incurred in doing 
so.34   

10.39 Section 106A of the TCPA 1990 provides that any person against whom a planning 
obligation is enforceable may apply to the planning authority for the obligation to be 
modified or discharged, although generally only after five years have elapsed since it 
was first entered into.  The authority may agree to the obligation being modified if it 
would serve its purpose equally well subject to the proposed modifications, and to 
discharge it if it no longer serves any useful purpose.  In the event of an unfavourable 
decision on such an application, there is a right of appeal to the Welsh Ministers under 
section 106B. 

10.40 As with CIL, it is likely that the Welsh Government will wish to review the working of 
planning obligations in Wales in the next few years; and here too it would seem to be 
premature for us to pre-empt such a review.   

Proposal 10-2. 

We provisionally propose that provisions relating to planning obligations, currently 
in sections 106 to 106B of the TCPA 1990, should be incorporated broadly as they 
stand into the Planning Code, pending any more thoroughgoing review that may 
take place in due course. 

 

Benefits to be achieved by an obligation 

10.41 As noted above, planning obligations – by way of either agreements or unilateral 
obligations – have been sought by planning authorities both to bring about 
improvements necessary to make a development acceptable and also to obtain from 
developers payments towards the provision of services more generally – although 
the two categories sometimes overlap.   This practice, known as ‘planning gain’, led 
to authorities in some cases making the grant of planning permission conditional upon 

                                                
32  TCPA 1990, s 106(2), (9); Law of Property (Miscellaneous Provisions) Act 1989, s 1(2). 
33  A planning obligation could also be linked to a grant of listed building consent or conservation area consent. 
34  TCPA 1990, s 106(6).  
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developers offering planning obligations that were related to the proposed 
development only indirectly, or in some cases not at all.   

10.42 Case law relating to planning agreements over some years suggested the system of 
planning gain had uncertain legal boundaries. In R v Plymouth City Council, ex p 
Plymouth and South Devon Co-operative Society, Hoffmann LJ in the Court of Appeal 
reviewed the case law, and held that the test of validity in relation to a planning 
obligation was distinct from the test governing planning conditions under section 
70(2).35  The key tests were whether the obligation in question was ‘for the purposes 
of restricting or regulating the development of land’ (as per section 106(2) of the 
TCPA 1990) and whether it was not unreasonable.36 This applies both to an 
undertaking as to the funding of infrastructure and to any other undertaking.  

10.43 In place of this case law, there is now a statutory test, in regulation 122(2) of the CIL 
Regulations 2010.37  That provides that a planning obligation may only constitute a 
reason for granting planning permission for the development if the obligation is:  

(1) necessary to make the development acceptable in planning terms; 

(2) directly related to the development; and 

(3) fairly and reasonably related in scale and kind to the development.38 

10.44 These ‘requirements, prior to regulation 122, were previously only contained in 
policy.39  Bean J (as he then was) noted in R (on the application of Welcome Break 
Group Ltd) v Stroud District Council, ‘there is nothing novel in regulation 122 except 
the fact that it is contained in a statutory instrument’.40  

10.45 We provisionally consider that the test currently set out in regulation 122 is of 
sufficient importance that it should be contained in primary legislation.  

                                                
35  Newbury DC v Secretary of State for the Environment [1981] AC 578; see para 8.91. 
36  [1993] JPL 881, CA; partially overturning R v Gillingham BC, ex p Parham Ltd [1988] JPL 336 (Div Court). 
37  CIL Regulations SI 2010/948.  
38  CIL Regulations 2010, reg 122(2).  
39  Welsh Office Circular 13/97, Annex B, para B2.    
40  [2012] EWHC 140 (Admin), para 48.  
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Consultation question 10-3. 

We provisionally consider that the rules as to the use of planning obligations, 
currently in regulation 122 of the CIL Regulations, should be included within the 
new Planning Bill. 

Do consultees agree?  

 

Highways requirements 

10.46 In addition to agreements under section 106 of the TCPA 1990, developers are 
sometimes asked to enter into agreements with the highway authority under section 
278 of the Highways Act 1980.  Such an agreement will authorise the authority to 
execute works that will be for the benefit of the public on condition that all or part of 
the cost of such works is met by another party to the agreement.  So for example, a 
highway authority may agree with a developer to construct at the developer’s 
expense a roundabout at the entrance to its new housing development. 

10.47 Where the highways authority is also the planning authority – as will always be the 
case in Wales other than in national parks – and where an agreement is being entered 
into under section 106, it may be appropriate for that agreement also to incorporate 
matters that would otherwise be in a section 278 agreement.  That would not always 
be appropriate, for example where the highways issues were extensive in scope; and 
negotiations to resolve them should not hold up the issue of planning permission.   

10.48 Further, the provisions of section 278 are broadly drafted, and will be applicable in 
circumstances other than where planning permission is being sought for 
development.41  And agreements under section 278 are to be made for the ‘benefit 
of the public’, a phrase which does not appear in section 106. We therefore do not 
consider that there is anything to be gained by bringing together the statutory 
provisions relating to the two types of agreement. 

10.49 However, we provisionally consider that it might be helpful for the Bill to provide that 
an agreement made under the successor to section 106 may include any provisions 
that could be included in a section 278 agreement, provided that the relevant highway 
authority is a party to the agreement.  This would mean that only one agreement 
would be needed, rather than two.  But the requirement for the highway authority to 
be a party means that it would not be possible to include such provisions in a 
unilateral undertaking.   

                                                
41  As are section 106 agreements (see para 10.37). 
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Consultation question 10-4. 

We provisionally consider that it might be helpful for a provision to be included in 
the Bill whereby a planning agreement under what is now section 106 of the TCPA 
1990 – but not a unilateral undertaking – could include any provision that could be 
included in an agreement under section 278 of the Highways Act 1980 (execution of 
highway works), provided that the highway authority is a party to that agreement.   

Do consultees agree? 

 

Enforcement of planning obligations 

10.50 As noted above, we only mentioned planning obligations briefly in the Scoping Paper.  
Nevertheless, in response to our invitation to suggest other technical reforms, it was 
suggested by some of those responding to it that the law as to the enforcement of 
planning obligations could usefully be tightened up.42 

10.51 The most serious breaches of planning obligations can be prosecuted as fraud.  In 
SFO v Evans,43 the Serious Fraud Office had prosecuted mine owners who, being 
obliged to restore the land used for mining to countryside and agricultural use once 
operations had ceased, allegedly transferred the freeholds and accompanying 
restoration obligations to an offshore company, allowing them to release money set 
aside for the restoration costs.  The court refused to allow the Serious Fraud Office 
to continue the prosecution on the basis that it had incorrectly stated its case, but the 
case indicates that there are a number of options under the criminal law that can be 
used to deal with serious breaches of planning obligations.44   

10.52 However, such an approach will not often be appropriate.  One alternative would be 
to introduce a system – akin to the enforcement of breaches of planning control – 
whereby the breach of an obligation (either a failure to observe its detailed 
requirements, or a failure to comply with it at all) could attract the issue of an 
enforcement notice by the planning authority.  Failure to comply with such a notice 
(subject to a right of appeal) could lead to prosecution.  Rather than introduce a new 
species of “planning obligation enforcement notice”, with associated procedural 
requirements, it might be more straightforward to extend the definition of “breach of 
planning control” to include a breach of an obligation. 

10.53 There are a number of issues that would need to be thought through and addressed 
to enable the enforcement provisions of the TCPA 1990 (in Part 7) to operate 

                                                
42  As well as the two suggestions noted here, it was also suggested the Bill could make it clear that court 

proceedings to enforce a planning obligation could be dealt with in the county court.  That would facilitate 
such action, thus making non-compliance less likely.  But such proceedings can be brought in the county 
court anyway; so it would seem that no change is necessary.  

43 Serious Fraud Office v Evans [2014] EWHC 3803 (QB), [2015] 1 WLR 3526. 
44  The Serious Fraud Office at various stages during the proceedings attempted to prosecute the mine owners 

for conspiracy to defraud at common law, fraud by abuse of position (Fraud Act 2006, s 4), fraud by failing to 
disclose information (Fraud Act, ss 2-3), defrauding creditors (Insolvency Act 1986, s 423), and breach of 
statutory duty (Companies Act 2006, s 418). 

224



212 
 

satisfactorily in the context of breaches of a planning obligation.  When should the 
period for taking enforcement action begin, and how long should it be?  Should it be 
possible to issue planning contravention notices, temporary stop notices, 
enforcement warning notices, and so on?  For what purposes would it be possible to 
issue an enforcement notice?  Would all the existing grounds of appeal against an 
enforcement notice be relevant, and would any new grounds be needed?  Should 
Ministers be able to modify or discharge a planning obligation when they decide an 
appeal against an enforcement notice?  Should they be able to issue enforcement 
notices themselves?   

10.54 We therefore consider that, at this stage, it would be helpful to discover the views of 
consultees in principle in relation to this idea.  If it seems appropriate in principle, it 
would then be possible to consider in some of these issues in more detail. 

10.55 Secondly, where an obligation provides for the payment of a sum of money – either 
on a one-off basis or at regular intervals – failure to pay could result in the imposition 
of a charge on the land, so that the shortfall could be recovered when the land 
changes hands (as is likely to occur on the completion of a development). The power 
to impose such a charge is exercisable in accordance with regulations made under 
section 106(12); but no such regulations appear to have been made.  It would be 
helpful to know whether this is a problem in practice.  

10.56 It would also be helpful for the new Code to incorporate the transitional arrangements 
as to enforcement of pre-1974 obligations currently found in the Local Government 
(Wales) Act 1994.45 

Consultation question 10-5. 

We provisionally consider that it would be helpful to make the enforcement of a 
planning obligation under section 106 of the TCPA 1990 more straightforward by 
including the breach of such an obligation within the definition of a breach of planning 
control.  

We invite the views of consultees, including as to the practicalities of such a proposal.  

 

                                                
45  Local Government (Wales) Act 1994, Sched 17, para 15. 
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Consultation question 10-6. 

Section 106(12) empowers the Welsh Ministers to provide regulations for the breach 
of an obligation to pay a sum of money to result in the imposition of a charge on the 
land, facilitating recovery from subsequent owners.   

No such regulations have been made; does their absence cause a problem in 
practice? 

 

Expedition of negotiations as to planning obligations 

10.57 Negotiations in connection with section 106 planning obligations can cause delay in 
the planning process.46  In 2015, the UK Government explained that it would 
introduce further measures on section 106 negotiations to speed up the end-to-end 
planning process, and sought views on how that could be achieved.47  As a result it 
announced that it would make changes to the National Planning Practice Guidance 
to promote the use of standard clauses, and would promote the greater use of pre-
application engagement by all parties. 

10.58 The second of these has been addressed by the requirement for a planning authority 
to specify as part of its pre-application services whether obligations are likely to be 
required, and as to their scope.48  The first could usefully be pursued in Welsh 
Government guidance, as part of the process of introducing the new Code, but does 
not require additional legislation.  

Consultation question 10-7. 

We provisionally propose that the use of standard clauses should be promoted in 
Welsh Government guidance.  

Do consultees agree? 

 

Resolution of disputes as to planning obligations 

10.59 The Housing and Planning Act 2016 – which of course post-dated the PWA 2015 – 
made two changes to the operation of section 106 in England.  Section 158 of the 
2016 Act introduced Schedule 9A into the TCPA 1990, relating to the resolution of 
disputes about planning obligations. This enables the Secretary of State to make 
regulations to provide for a procedure to resolve disputes as to the terms of a section 
106 agreement.  The intention is that either the planning authority or the applicant 

                                                
46  National Infrastructure Plan 2014, para 15.23.  
47  Section 106 planning obligations – Speeding up Negotiations, Department for Communities and Local 

Government, 20 February 2015.  It also sought views on the particular issue of whether the requirement to 
provide affordable housing contributions acted as a barrier to the provision of dedicated student 
accommodation. 

48  SI 2016/61, reg 8(1). 
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can refer a case to the Secretary of State, who will appoint a person (presumably, in 
practice, usually an inspector) to consider the matter and make a binding 
recommendation.   Section 158 has not yet been brought into force. 

10.60 We provisionally consider that a dispute resolution procedure of this kind might be 
useful in Wales, and we would be interested to hear from consultees both as to 
whether they consider that it would be helpful in principle and as to the procedure 
that might be introduced.  

Consultation question 10-8. 

We provisionally consider that the introduction of a procedure to resolve disputes as 
to the terms of a section 106 agreement in Wales (along the lines of Schedule 9A to 
the TCPA 1990, to be introduced in England by the section 158 of the Housing and 
Planning Act 2016) might be useful.   

Do consultees agree in principle, and what should be the features of such a 
procedure? 

 

Restriction on the use of planning obligations 

10.61 Section 159 of the 2016 Act (also not yet in force) made provision for the Secretary 
of State to impose restrictions or conditions on the enforceability of planning 
obligations entered into with regard to the provision of affordable housing.  A 
mechanism of this kind might also be helpful, although the power in primary 
legislation to make regulations might extend to any categories of benefits to be 
provided by planning obligations; the precise details could then be worked out in due 
course when regulations are made. 

Consultation question 10-9. 

We provisionally consider that the introduction of a procedure for the Welsh Ministers 
to impose restrictions or conditions on the enforceability of planning obligations as 
they relate to particular categories of benefits to be provided (along the lines of 
section 106ZB of the TCPA 1990, introduced by section 159 of the 2016 Act with 
regard to obligations as they relate to the provision of affordable housing) might be 
useful.   

Do consultees agree in principle, and what categories of benefits might most 
appropriately be subject to such a procedure?  

 

Planning obligations binding authorities in relation to their own land 

10.62 It was suggested by some of those responding to the Scoping Paper that it would be 
helpful for planning authorities to be able to bind their own land with planning 
obligations.  This could apply in the case of a local authority owning land outside the 
area for which it is the planning authority (for example, land in the area for which the 
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planning authority is either a neighbouring local authority or a national park authority) 
or in relation to land that it proposes to dispose of.   

10.63 We provisionally consider that it might be helpful for an authority to be able to enter 
a planning obligation to bind its own land in those circumstances.  However, thought 
would need to be given as to how the law as it applies generally should be modified 
in relation to such cases – particularly as to what such a planning obligation might 
require, how it could be enforced, and how it could be discharged or modified.49 

Consultation question 10-10. 

We provisionally propose that planning authorities should be able to enter into 
planning obligations to bind their own land in appropriate cases.   

Do consultees agree?  

 

Planning obligations binding those other than owners of land 

10.64 A planning obligation can only be entered into by a “person interested in the land”.50  
This may cause practical difficulties where a person who does not yet own a freehold 
or leasehold interest in the land in question nevertheless owns an interest in it only 
by virtue of an option to purchase or a contract of sale.  Such a person may enter into 
an obligation, but since it is capable of binding nothing more than that limited interest, 
it is of little value unless and until the relevant estate is acquired.  

10.65 So, for example, a prospective purchaser of land may seek planning permission to 
develop it; and the planning authority may be willing to grant such permission, but 
only provided an obligation is entered into.  If the present owner of the land is not 
interested in co-operating, and the prospective owner cannot enter into such an 
obligation having no interest to be bound, there is no way in which the obligation can 
be finalised, and thus the planning permission will not be forthcoming. 

10.66 We provisionally consider that a person proposing to enter into a contract for the 
purchase of land should be able to enter into a planning obligation so as to bind that 
land, which would take effect if and when the relevant interest is actually acquired by 
that person.  

                                                
49  And see the Law Commission reports Easements, Covenants and Profits a Prendre (2011), Law Com 327; 

and Conservation Covenants (2014), Law Com 349. 
50  TCPA 1990, s 106(1). 
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Consultation question 10-11. 

We provisionally propose that a person proposing to enter into a contract for the 
purchase of land should be able to enter into a planning obligation so as to bind 
that land, which would take effect if and when the relevant interest is actually 
acquired by that person.  

Do consultees agree?  

 

Other points 

10.67 As the practice of obtaining ‘planning gain’ from developers through planning 
agreements has become more widespread, policies covering such matters have 
started to be included in development plans.  It would be possible to make it a 
statutory requirement that planning obligations can only be required in circumstances 
that are envisaged in the relevant development plans.   

10.68 Such policies provide a helpful steer to developers as to circumstances in which an 
obligation may be sought.  However, it is likely that no policy could envisage all such 
circumstances; and there will always be borderline cases.  We therefore consider that 
a statutory requirement would not be helpful. 

10.69 The court in Milebush Properties Ltd v Tameside Metropolitan Borough Council51  has 
indicated that the principles of contractual interpretation that were identified by Lord 
Hoffmann in the case of Investors Compensation Scheme Ltd v West Bromwich 
Building Society52 would apply also to the interpretation of planning obligations. 
These principles include the importance of ascertaining the background knowledge 
that would have been available to the parties to the contract.   

10.70 We have considered whether such principles of interpretation should be included on 
the face of the new Planning Bill.  However, we consider that there is a limit to the 
use of contractual principles, as a contract is a private matter between two parties, 
whereas a planning obligation is a public document – in the same way as a planning 
permission regulates land in the public interest.  Whilst therefore there may be some 
assistance to be gained from the approach outlined in the Investors Compensation 
Scheme case, we consider that it would not be helpful to overemphasise the link by 
explicitly incorporating into the Code any principles as to the interpretation of planning 
obligations. 

 

THE RELATIONSHIP BETWEEN CIL AND PLANNING OBLIGATONS   

10.71 Both planning obligations and CIL exist to help pay for local infrastructure.  However, 
there are important differences.  The CIL provides infrastructure to support 

                                                
51   [2010] EWHC 1022 (Ch) [2010] JPL 1303.  
52  [1998] 1 WLR 896.  
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development of an area generally.  Planning obligations are used to make individual 
proposals acceptable.  CIL, therefore, severs any direct link between a particular 
development project and the infrastructure that is funded as a result of the CIL 
collected.  What infrastructure is provided through CIL is a matter for the planning 
authority to decide.  

10.72 Where CIL is in place in an authority’s area, it acts as a pooling mechanism for 
infrastructure levy that can be levied on all developers within the relevant categories, 
whereas planning obligations affect relatively few developments.53  CIL has a high 
set-up cost, which has resulted in low implementation rates, especially amongst 
smaller planning authorities.  Planning obligations, by contrast, involve high 
transaction costs, such as legal fees and negotiation time. On the other hand, 
obligations provide a greater degree of flexibility, and allow for the introduction of 
general mitigation or compensation measures related to a specific project, and the 
provision of benefits – such as the provision of affordable housing – outside the scope 
of what can be funded through CIL.  

10.73 During a parliamentary debate on CIL, the UK Government spokesman commented 
on the differences between CIL and planning obligations in the following terms: 

With the levy, developers know up front what they will be charged and 
when payment will be required.  Section 106 agreements, on the other 
hand, do not offer the kind of transparency that the levy provides, as 
contributions are determined through often lengthy negotiations between 
developers and local authorities.  The levy enables local authorities to 
prioritise spending on infrastructure across their area to facilitate local 
growth and development.  Authorities are also able to use levy funds to 
deliver infrastructure outside their area, by working with other local 
authorities, so long as it supports development in their area. 

Section 106 agreements are site-specific and cannot be used to mitigate 
wider impacts of development. Individual section 106 agreements may be 
subject to viability testing, which can cause delays.  That is not an issue 
for the levy, as local economic viability will have been tested at 
examination prior to adoption of the charging schedule.  The levy does not 
replace section 106 planning obligations, but restricts their use in areas 
that have adopted the levy to ensure there is no double charging of 
developers.54 

10.74 There have been calls for the two regimes to become better integrated.  For example, 
as noted above, the Planning Officers Society has suggested a revised model of 
infrastructure funding, involving a development management levy and development 
management agreements.55  And the CIL Review Team set up by the UK Government 
recommended that CIL should be replaced with a hybrid system of a broad and low-

                                                
53  As few as 7% of developments contributed to infrastructure through section 106 (Funding Infrastructure in a 

more effective way, Planning Officers Society, August 2015).  
54  HC, Hansard, 5 February 2014, vol 575, Col 134WH. 
55  Funding Infrastructure in a more effective way, Planning Officers Society, August 2015; see para 10.32. 
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level local infrastructure tariff (LIT), supplemented with section 106 planning 
obligations for larger developments.56 

10.75 We agree that an integrated approach is preferable, and that any new system should 
combine the best of both current regimes in an integrated way.  But any new system 
will need to be developed in light of the development needs of Wales.  We have 
already noted that the Welsh Government may be reviewing the operation of CIL, 
once responsibility has been devolved to it in accordance with the Wales Act 2017, 
and it will be important that any such review also considers the operation of the 
planning obligations system and the links between them.   

10.76 Here too, therefore, we consider that it would be premature to make any detailed 
proposals for technical reform other than the limited ones identified earlier in this 
Chapter.  And indeed it may be that some of the reforms to the existing system of 
planning obligations may be worked out in more detail in the context of a more general 
review.57 

10.77 In particular, UK Government guidance on the operation of the two systems 
emphasises that 

Charging authorities should work proactively with developers to ensure 
that they are clear about the authorities’ infrastructure needs and what 
developers will be expected to pay for through which route.  There should 
be no actual or perceived “double dipping”, with developers paying twice 
for the same item of infrastructure.58 

10.78 This is currently sought to be achieved by regulation 123 of the CIL Regulations 2010, 
which also prohibits planning authorities from ‘pooling’ together contributions arising 
from more than five planning post-2010 obligations if they relate to categories of 
infrastructure capable of being funded by CIL.59 These two prohibitions together have 
the combined effect of encouraging the use of CIL.   

10.79 The operation of regulation 123 in practice has been criticised,60 and will no doubt be 
considered carefully as part of any review of infrastructure funding, but here too we 
do not propose any change at this stage. 

                                                
56  A New Approach to Developer Contributions: a Report by the CIL Review Group, February 2016, para 4.3.6. 
57  See for example Consultation questions 10-5, 10-8 to 10-11. 
58  National Planning Policy Guidance, para 096, ref 25-096-20140612. 
59  CIL Regulations 2010, reg 123(3). 
60  See, for example, Interpretation of the changes to CIL and section 106 legislation and applying practical 

solutions to speed up the process and improve outcomes, Beverley Firth, [JPL] 2016 OP 95-96. 
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