Recommendations of the Form and Accessibility of the Law Applicable in Wales report of the Law Commission, and
Welsh Government response
Recommendation

Welsh Government’s response

Recommendation 1: We recommend that the Welsh
Government pursues a policy of codification,
executed in accordance with the recommendations
that follow.

Accept

Recommendation 2: We recommend that
codification should involve:

Accept

(1) bringing together legislation whose subject matter
is within the legislative competence of the National
Assembly for Wales and which is currently scattered
across various pieces of legislation of the United
Kingdom Parliament and/or the Assembly in a piece
of Assembly legislation;

The Welsh Government has already begun to implement this
recommendation by a starting pilot programme of
consolidation, codification and better publication which will run
through 2017 and into early 2018.
In accepting these recommendations, however, the Welsh
Government is very conscious of the size of the task and the
limited resource available to pursue it. It is very clear – not least
in view of the likely implications of the UK’s withdrawal from the
European Union – that this will need to be a long term project
for which significant resources may not always be available.

(2) reform of the legislation as appropriate.

Recommendation 3: We recommend that those
areas in which the law is in most need of being
brought together in Assembly legislation should be
identified and the process of bringing the legislation
together should be undertaken.

The Welsh Government agrees that a sustained, long term
programme of consolidation and codification of Welsh law
would deliver societal and economic benefits, and is desirable
in order to ensure that the laws of Wales are accessible. This
would also make the work of the Government and the
Assembly in developing new laws – and in scrutinising them –
considerably more straightforward and therefore more efficient.

Accept

Pursuing consolidation and codification on a long term basis
will require arrangements for identifying suitable areas for work
will need to be put in place. The Welsh Government’s position
has always been that a practical and flexible solution to
identifying the matters to be codified will be required, but that a
programme of some sort would be sensible. The pilot
programme will provide valuable learning for how such a
programme could be developed, and how the suitable areas of

Recommendation
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work can be identified and planned.

Recommendation 4: A flexible streamlined
legislative procedure should be introduced into the
Standing Orders of the National Assembly for
(1) codification or consolidation Bills that include
alteration or reform of the law; and
(2) other law reform Bills prepared by the Law
Commission,
where the alterations or reforms are judged by the
Assembly not to be controversial.

Accept
The Assembly’s procedures and consideration are matters for
(in
the National Assembly (rather than the Welsh Government).
principle)
The Welsh Government agrees with the Law Commission’s
view that if “…the law is merely being restated without
substantive reform, the legislature’s time should not be taken
up by scrutinising it in detail” and that there should be an
efficient means carrying such Bills into law “without competing
for Assembly time with other Bills”. The Government also
agrees with the Commission that the “legislature must not be
prevented from scrutinising proposed reforms.”

Recommendation 5: Such a Bill should be
accompanied by an Explanatory Memorandum
endorsed by the Counsel General which should
explain the effect of each of the Bill’s sections and
include or be accompanied by recommendations as
to the suitability of sections for committee or
Assembly scrutiny.

Accept
The documentary requirements of any Standing Order for
(in
consolidation Bills are a matter for the National Assembly
principle) (rather than the Welsh Government). However the Welsh
Government supports appropriate documentation being
prepared for consolidation Bills, and notes the approaches
taken in the UK Parliament and the Scottish Parliament.

Recommendation 6: A committee of the Assembly
should consider the Bill and Explanatory
Memorandum and recommendations as to the
suitability of sections for committee or Assembly
scrutiny. The committee should determine whether
particular sections of a Bill are controversial, or make
significant changes to the existing law such as to
require scrutiny by the full Assembly, while others are
suitable for scrutiny by an appropriate committee.

Accept
The approach to scrutiny within any Standing Order for
(in
consolidation Bills is a matter for the National Assembly (rather
principle) than the Welsh Government).
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Recommendation 7: Assembly Members should be
able to call for a debate on the committee’s report.

Accept
The approach to scrutiny within any Standing Order for
(in
consolidation Bills is a matter for the National Assembly (rather
principle) than the Welsh Government).

Recommendation 8: Codes should not be formally
distinct from Acts of the Assembly. An Act of the
Assembly should be identified as a code by a section
of that Act and its short title.

Accept in Whilst agreeing that a Code should not be formally distinct from
principle an Act of the Assembly, the Counsel General for Wales has set
out in evidence to the Constitutional and Legislative Affairs
Committee that the Law Commission’s recommendation is
unduly limited.
The Government’s view is that a Code should not just be a
single Act, but should also include the subordinate legislation
and quasi-legislation on a topic. Each element would be
identified as being part of a Code. For example, the Act could
be described as “a principal Act of the ____ Code”, and the
regulations as “forming part of the _____ Code”, etc.
The Welsh Government is still considering whether there is
merit in a Code having legal status or whether a Code should
only be an informal mechanism used to better organise and
promulgate Welsh law.

Recommendation 9: Codes should be preserved by
a rule that, where there is a code in place, further
legislation within the subject area of the code should
only take effect by way of amending the code.

Accept

Maintaining the integrity of a Code (or at least the consolidated
Acts that for the Code) is important, so as to retain its cohesion
and completeness. The pilot programme will allow the
Government to consider how this could work in practice, and
there will also need to be consideration, by the National
Assembly, of any matters which may need to be addressed in
Standing Orders.

Recommendation 10: A procedure should be

Accept

The approach to scrutiny of legislation (and the operation of
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established by the Assembly for considering whether
to allow any piece of legislation to pass through the
Assembly which does not comply with the
requirement to legislate within the code.

(in
Standing Orders) is a matter for the National Assembly (rather
principle) than the Welsh Government). However the Government has
indicated (see recommendation 9) that it considers maintaining
the integrity of a Code, once developed, to be important.

Recommendation 11: The standing orders of the
National Assembly should enable the Presiding
Officer to put forward a motion that a Bill (in whole or
part) falls within the subject area of a code and
should be treated as such.

Accept
(in
principle)

Recommendation 12: When secondary legislation is
amended, the updated text of the statutory
instrument should then be laid before the National
Assembly, rather than an amending statutory
instrument.

Accept

Recommendation 13: The resolution of the National
Assembly should be limited by standing order to the
changed text only.

Accept
(in
principle) Whilst Standing Orders are a matter for the Assembly, the
Government supports recommendation 13.

Recommendation 14: The Welsh Government
should institute regular programmes of codification.

Accept

Recommendation 15: The Counsel General should
be obliged to present a codification programme, and
report to the National Assembly on the progress of
the programme at regular intervals

Accept

Recommendations 12 and 13 are suitable for accepting in the
context of consolidation and codification projects, as well as
amending regulations not already consolidated or forming part
of a Code.
There are technical and resource implications of
recommendation 12 will be considered as part of the work of
the pilot programme

Pursuing consolidation and codification of legislation over the
longer term will need careful planning, and it is appropriate for
a programme of activity to be developed so it can be costed,
resourced and delivered. This is the approach taken in respect
of law reform Bills. The pilot programme will provide useful
lessons to guide the development of a programme of
consolidation, which may form part of the Government’s wider
legislation programme.
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Recommendation 16: We recommend that a Code
Office should be set up to manage the process of
codification and consolidation and maintain codes.
The Code Office should be distinct from the existing
Office of the Legislative Counsel.

Accept

Recommendation 17: We recommend that the
Code Office functions should include the following:

Accept

(1) approval or oversight of the exercise of technical
maintenance of the codes;

We agree that a distinct office with the Welsh Government
should have responsibility for developing and maintaining the
Codes. For obvious reasons the Code Office should, however,
be closely linked to the Office of the Legislative Counsel.
The Welsh Government considers there is scope to widen the
functions of a ‘Legislative Code Office’ identified in
Recommendation 17 to lead on all aspects of the accessibility
programme, including developing and maintaining the Cyfraith
Cymru/Law Wales website.

(2) periodic technical reviews; and
(3) managing the process of identifying more
substantive defects in codes and drafting
amendments to correct them.
Recommendation 18: We recommend that the
Code Office should be accountable to the Counsel
General and led by First Legislative Counsel.

Accept

Recommendation 19: We recommend that the
Counsel General be responsible for publishing a set
of legislative standards.

Accept

Recommendation 20: We recommend that, insofar
as the standards relate to the design and content of
legislation, they be reviewed by the National
Assembly and, if accepted, adopted by resolution.

Whilst there is merit for a new legislature (and executive) in
adopting legislative standards, any standards must be flexible
and overseen with pragmatism. They should be a guide to
good practice and principle, so as to assist debate, and to
Accept in perhaps augment the existing Standing Orders for legislation.
principle As part of the pilot programme, further consideration will be
given to recommendations 19 and 20 (and also
recommendation 23 below).

Recommendation 21: We recommend that the

This recommendation is for the National Assembly and therefore
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National Assembly establish a regular structure for:

outside the Welsh Government’s response

(1) pre-legislative scrutiny of Bills, including their
impact on the accessibility of the statute book; and
(2) post-legislative scrutiny of Bills, including their
impact on the accessibility of the statute book.
Recommendation 22: We recommend that standing
orders should require that the Explanatory
Memorandum to a Bill disclose and justify any
departure from legislative standards.

Accept in The Assembly’s procedures and consideration are matters for
principle the National Assembly, rather than the Welsh Government or
the Welsh Ministers.

Recommendation 23: We recommend that
standards for the content of explanatory notes be
included in legislative standards.

Accept in The development, and content, of legislative standards will
principle need fuller consideration, but in principle they could include
provision around Explanatory Notes

Recommendation 24: The Welsh Government
should be formally recognised as being responsible
for standardisation of Welsh language legal
terminology. An independent multidisciplinary panel
should be established to advise the Welsh
Government on Welsh language legal terminology.

Reject

Although much has already been done (for example through
the development of the ‘Term Cymru’ database) the Welsh
Government recognises that more could be done to facilitate
Welsh as a language of the law. This will be considered as part
of the Government’s new overarching strategy on a million
Welsh speakers by 2050. We do not believe, however that
terms should be rigidly standardised – and wish to retain the
same flexibility as exists in relation the English language.

Recommendation 25: We recommend that the
Welsh Government and the National Assembly
consider, and keep under review, the practical
benefits of introducing an Interpretation Act of the
Assembly.

Accept

The Welsh Government has launched a policy consultation on
the benefits and implications of an interpretation Act for Wales.
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Recommendation 26: The Welsh and English
language versions of legislation should be capable of
being viewed side by side on legislation.gov.uk.

Accept in The Welsh Government sees merit in recommendations 26, 27,
principle 28 and 30 but The National Archives (TNA) is responsible for
the operation of legislation.gov.uk and improvements and
developments with the site. Therefore the Welsh Government
Accept in will work with TNA during the pilot programme to consider
principle these matters further.

Recommendation 27: Online versions of legislation
should identify the territorial applicability of the
legislation.
Recommendation 28: We recommend that
explanatory notes should be linked on
legislation.gov.uk to the sections to which they relate.

Accept in
principle

Recommendation 29: The Welsh Government
should work with the National Archives to continue to
develop Cyfraith Cymru/Law Wales into a portal
through which citizens can access legislation
applying in Wales.

Accept

Recommendation 30: The Welsh Government
should work with the National Archives to make
legislation available online by subject matter.

Accept in As noted above, the management and operation of
principle legislation.gov.uk is a matter for TNA, but during the pilot
programme the practical benefits of recommendation 30 will be
considered against potential developments in relation to the
Cyfraith Cymru/Law Wales website (which is organised by
subject matter already).

Recommendation 31: The Welsh Government and
the National Assembly should develop access
through Cyfraith Cymru/Law Wales so that citizens
can find all of the law relating to a particular code in

Accept

Recommendations 29, 31 and 32 are consistent with the Welsh
Government’s wider and longer term ambitions for the further
development of Cyfraith Cymru/Law Wales. Our website
currently acts as a portal to legislation.gov.uk and we would
wish to expand this further, in both developing the website and
in our discussions with TNA.

See recommendation 29 above.
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one place, including primary and secondary
legislation, statutory and non-statutory guidance and
other sources as appropriate.
Recommendation 32: Official guidance, including
statutory guidance, should be available from the
Cyfraith Cymru/Law Wales website

Accept

See recommendation 29 above.

