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JUSTICE COMMITTEE, 2ND MARCH 2016  

WRITTEN BRIEFING SUBMITTED BY THE LAW COMMISSION OF ENGLAND 
AND WALES, 19TH FEBRUARY 2016 

“The establishment of the Law Commission was an inspired act of Government, born of the 
belief that accessible, intelligible, fair and modern law is the constitutional right of every 
citizen” Sir Terence Etherton, Chancellor of the High Court and former Chairman of the Law 
Commission.  

1.1 The role of the Law Commission is to keep all the law of England and Wales under 
review, provide advice and information to Government, and recommend reform 
where it is needed. The driving principle of all our law reform work is to ensure that 
the law is fair, modern, accessible and as cost-effective as possible. We believe that, 
for the law to be fair, it must be capable of being understood. We strive to remove 
ambiguity and make the law easy to understand and use for the courts, legal 
practitioners and citizens. 

1.2 We welcome the invitation to appear before the Justice Committee and update you 
on the work of our organisation; in particular to update you on our current criminal 
projects and our preparatory work for our 13th Programme of Law Reform, which 
starts in 2017. 

1.3 This background note is divided into four sections: 

(1) Background to the Law Commission  

(2) How the Commission functions as an organisation 

(3) The process by which we conduct law reform 

(4) The work we do 

(a) Law reform: a closer look at our criminal law projects 

(b) Consolidation 

(c) Statute Law Repeals 
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BACKGROUND TO THE LAW COMMISSION 

1.4 The Law Commission was established by the Law Commissions Act 1965 (“the 1965 
Act”) in recognition, by Parliament, of the need for an expert body to review the law 
and recommend reforms. Parliament defined the Commission’s purpose as: 
“promoting the reform of the law” (section 1(1)), and its function as: “to take and keep 
under review all the law … with a view to its systematic development and reform, 
including in particular the codification of such law, the elimination of anomalies, the 
repeal of obsolete and unnecessary enactments, the reduction of the number of 
separate enactments and generally the simplification and modernisation of the law” 
(section 3(10)).1  

1.5 In explaining the impetus behind the Law Commissions Bill, Sir Eric Fletcher pointed 
to the need for improved accessibility and intelligibility in the law: “One of the 
hallmarks of a civilised society is that its laws should not only be just, but should be 
up to date, accessible and intelligible. The state of our law today does not satisfy 
those requirements” (Sir Eric Fletcher, Minister without Portfolio. Hansard HC 8 
February 1965 vol 706 cc47-158). 

1.6 Recommendations that the Law Commission should review an area of law are made 
by the judiciary (often in judgments) by Members of Parliament, Government 
Departments and other Government bodies, as well as by many voluntary and 
private sector organisations and individuals.  

1.7 To date, the Commission has produced 218 reports making recommendations for 
reform to Government. Of these, 143 have been accepted and our recommended 
reforms implemented in whole or part.2  

1.8 Nineteen Statute Law (Repeals) Bills have been enacted since the Commission was 
established in 1965. Between them they have repealed more than 3,000 whole Acts 
and part repealed thousands of other Acts. 

1.9 The Commission has also been responsible for more than 200 consolidation Bills 
which have been enacted by Parliament. 

HOW THE COMMISSION WORKS  

Structure and funding 

1.10 The Law Commission is a statutory body, created by the Law Commissions Act 
1965. It is an advisory Non-Departmental Public Body sponsored by the Ministry of 
Justice (MoJ), and is independent of Government. The Lord Chancellor is 
accountable to Parliament for the Law Commission. 

 

 

1 The relevant statutory provisions are appended in full at Appendix 1.  

2 See Appendix 2 for a list of recent reports and implementation.  
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Independence 

1.11 Our position as an arm’s-length body enables us to seek the best solutions free from 
political influence and, where we feel it is necessary, to speak with a voice that is 
independent of any Department and does not necessarily accord with the position 
of the Government of the day.  

1.12 The independence of the Commission allows us to propose reform in areas where 
it is important that public confidence may rest on the transparent development of 
policy by an independent expert body. For example, our current programme includes 
a project on misconduct in public office, which was triggered in part by the March 
2010 report of the Committee on Issue of Privilege (Police Searches on the 
Parliamentary Estate).  

Funding 

1.13 Provision is made in section 5 of the 1965 Act for the funding of the Law 
Commission. The current practice is that funding is provided principally through the 
MoJ from the monies voted to the MoJ by Parliament in accordance with section 5. 
The Commission relies on this money to fulfil its statutory purposes and discharge 
its functions. The Law Commission’s budget is delegated to it through the Director 
General responsible for the sponsorship team.  

1.14 The Law Commission’s core funding, which pays for a core complement of 
Commissioners and staff, is £2.9m in 2015-16. This is a reduction of 29% since 2010 
when core funding was £4.1m. We have achieved this reduction in large part by 
moving to a more flexible working model, making more and better use of fixed term 
contracts and secondments to bring in staff with expertise to work on specific 
projects who then leave when the project is completed.  

1.15 We are currently in discussions with the Ministry about the impact of the 2015 
Spending Review on our future budgets and work and may be able to update the 
Committee further at the hearing.  

1.16 The Law Commission also receives funding from Government departments or the 
Welsh Government to meet the marginal costs of delivery of law reform projects 
falling within their respective policy areas. This additional funding pays for the costs 
which are unable to be borne within the core funding. These are, normally, a (fixed 
term contract) lawyer, a research assistant and other ancillary costs associated with 
the delivery of a law reform project, including, for example, the cost of legislative 
drafting. 

1.17 In 2015-16 this accounts for £1.2m, around 25% of our overall funding.  The amount 
of this additional funding has varied over the years and is always subject to review 
and associated risk. There is no guarantee of additional funding, which depends 
wholly on departments wanting us to undertake projects for them and being able to 
pay for them. 
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Internal working practices 

Led by experts 

1.18 There are five Law Commissioners, all of whom are public appointees who work full-
time at the Commission under fixed term contracts. Each has responsibility for 
overseeing our law reform work in a specific area of law, supported by the 
Commission’s specialist teams of lawyers and researchers.  

1.19 The Commission is led by a Lord Justice of Appeal, currently Sir David Bean. The 
other four Commissioners are experienced barristers, solicitors or university 
teachers of law. They are appointed by the Lord Chancellor for up to five years, 
although their appointments may be extended. The table below outlines the current 
terms of appointment.  

1.20 The reputation of the Law Commission – as expert, authoritative and independent –
and the respect with which it is held in the legal and academic spheres, enables us 
to attract Commissioners of the highest calibre. 

Accountability 

1.21 The Commissioners follow a Code of Best Practice that incorporates the principles 
of the Cabinet Code of Best Practice for Board Members of Public Bodies and takes 
particular account of the recommendations in the First Report of the Committee on 
Standards in Public Life.  

1.22 Under the Code, the Commissioners are expected at all times to observe the highest 
standards of impartiality, integrity and objectivity in relation to the work of the 
Commission. They are answerable to the Lord Chancellor (and, accordingly, to 
Parliament), and to every person and organisation having an interest in our work. 
They are answerable for the activities of the Commission, the proper use of its funds 
and the achievement of its objectives. 

1.23 While answerable to the Lord Chancellor, in carrying out their statutory duties under 
the Law Commissions Act 1965, the Commissioners operate independently of the 
Government of the day. They cannot be required by Government to exercise their 
functions in any particular manner nor can they be directed to make 
recommendations to suit political expediency.  

1.24 The Commissioners are responsible for the discharge of the functions of the Law 
Commission and as such may organise themselves as they see fit. 

Current Commissioners Date Current 
Term Ends 

Nicholas Paines QC (Public Law) November 2018 

Stephen Lewis (Commercial and Common Law) December 2019 

Professor David Ormerod QC (Criminal Law) March 2020 

Professor Nicholas Hopkins (Property, Family and Trusts Law) October 2020 
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1.25 The Commissioners have two types of governance meetings. One involves the 
discussion of law reform proposals through the process of peer review, where 
Commissioners provide policy and strategic leadership on law reform projects within 
their areas of responsibility. The other functions as the Board and focuses on 
strategic and governance issues. 

Chief Executive 

1.26 The Chief Executive supports the Commissioners by advising them on the strategy 
and performance of the Law Commission and ensuring that the organisation has the 
capacity, capability and resources to deliver its functions.  

1.27 In addition, the Chief Executive is the budget holder for the Law Commission and is 
accountable to the Principal Accounting Officer of the MoJ (the Permanent 
Secretary), through the relevant Director General responsible for its sponsorship, for 
the resources under her control. She is responsible for ensuring that taxpayers’ 
money is used appropriately, and that the Law Commission delivers value for money 
and efficiency savings in line with Government requirements. The Chief Executive 
is personally responsible for ensuring that the Law Commission operates in full 
compliance with Managing Public Money and, as part of that, ensuring that the Law 
Commission is run on the basis of the standards, in terms of governance, decision 
making and financial management, that are set out in Managing Public Money. The 
MoJ’s Principal Accounting Officer is ultimately responsible for accounting to 
Parliament for the Law Commission’s expenditure. 

1.28 Our current Chief Executive, Ms Elaine Lorimer, leaves the Commission in March 
2016 to take up a new appointment. The process of recruiting her successor via 
open competition has commenced. 

Non-Executive Board Member 

1.29 The Law Commission has appointed one Non-Executive Board Member (NEBM), in 
accordance with Cabinet Office guidance on such appointments. Sir David Bell, 
Vice-Chancellor of Reading University, took up the position of NEBM in 2015. He is 
advisory and provide support and constructive challenge to the Commissioners and 
Chief Executive. He attends Board meetings, but not Peer Review meetings. It is 
expected that a second NEBM will be appointed in the near future. 

Specialist teams  

1.30 The Commission is staffed by expert teams of lawyers and research assistants, split 
across 4 teams – Criminal Law, Commercial and Common Law, Public Law and 
Property, Family and Trusts Law. The unique expertise and skills of our staff in the 
process of law reform allows the Commission to work flexibly and effectively 
whatever the size of the project.  
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1.31 Our projects vary significantly; in complexity, duration, subject matter and format. 
Our work ranges from short scoping projects or advice to Government through what 
might be thought of as more traditional Law Commission Programme work and up 
to the very large scale overhaul of an entire area of law.  We have recently worked 
on reform projects which encourage economic growth,3 improve and clarify the law 
for consumers,4 and others which have wide social implications,5 or significant 
regulatory impact.6 

1.32 The ability to devote attention to specialist areas of law reform has allowed us to 
undertake projects of a length and complexity that may not be possible for 
Government Departments. It has, for example, enabled us to undertake a long and 
demanding project on insurance contract law. Since starting work on this project in 
2006, the Commercial Law team has been able to accumulate a high degree of 
knowledge and expertise in the area of insurance contract law, and build solid and 
productive relationships with highly influential stakeholders. The team is responsible 
for two Acts of Parliament, the Consumer Insurance (Disclosure and 
Representations) Act 2012 and the Insurance Act 2015.  The team also 
recommended a new duty on insurers to pay valid claims within a reasonable time, 
which is included in the Enterprise Bill currently before Parliament. The final report 
of the project – to reform the law of insurable interests – is scheduled for September 
2016. 

1.33 At the other end of the scale, our recent work on Fiduciary Duties,7 Firearms,8 and 
Marriage9 are all examples of projects where we delivered reports or papers within 
a year or less.  

 

 

3    For example, our draft Bill on Unjustified Threats would make it easier for small businesses 
to enforce their patents, trade marks and design rights. Our work to reform Bills of Sale 
legislation would make it easier for unincorporated businesses to borrow money on the 
security of goods. The provisions to prevent late payment of insurance claims (described at 
para 1.33) are also intended to benefit small businesses.    

4    The Consumer Rights Act 2015 implemented Law Commission work on consumer 
remedies for faulty goods and on unfair terms in consumer contracts (see Unfair Terms in 
Consumer Contracts, Advice to BIS, 2013). 

5  For example, our work in Adult Social Care where we recommended new protection 
against abuse and neglect of disabled people. The Care Act 2014 implements our 
recommendations in England and the Social Services and Well-being (Wales) Act 2014, 
implements our recommendations in Wales.  

6    For example, our project on Regulation of Healthcare Professionals (LC345) which 
considered the regulation of 1.34 million professionals in 32 professions. 

7    2013 (LCCP215) and 2014 (LC350). 

8    2015 (LCCP224) and (LC363). The Government has taken forward the majority of our 
recommendations in the Policing and Crime Bill, which was introduced into Parliament in 
February 2016. 

9    See http://www.lawcom.gov.uk/project/marriage-law/. 
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1.34 Our teams also have the expertise to work on Welsh specific projects. The 
Commission’s current programme of law reform features two such projects: Planning 
and Development Control in Wales and Form and Accessibility of the Law Applicable 
in Wales.10 Our Form and Accessibility project is an advisory project considering 
how to make the existing law applicable in Wales easier to use and understand.  

Embedded Parliamentary Counsel 

1.35 To maximise the potential value to government, and assist in the implementation of 
our recommended reforms, we usually submit our reports to Government 
accompanied by draft legislation which, if enacted, would implement our proposed 
reforms.  

1.36 The Law Commission has always had a team of Parliamentary Counsel embedded 
in the organisation. At present this comprises two members. This team is usually 
made up of Counsel on loan from the Office of the Parliamentary Counsel (OPC), 
but has occasionally included former members of OPC or Counsel who have worked 
as drafters in other common law jurisdictions.  

1.37 The embedded Parliamentary Counsel team is responsible for drafting the Law 
Commission’s law reform Bills on the instructions of the relevant law reform team.  

1.38 Working closely with the teams on a daily basis enables the Counsel to develop a 
thorough understanding of the team’s policy and ensure this is reflected accurately 
and appropriately in our draft Bills.  

External working practices 

Relationship with Parliament 

1.39 The Lord Chancellor is accountable to Parliament for the activities and performance 
of the Law Commission. The Lord Chancellor has a number of statutory duties and 
powers set out in the 1965 Act in relation to the Law Commission, including: 

(a) appointing the Chairman and other Commissioners; 

(b) appointing the Chief Executive and other Commission staff; 

(c) laying before Parliament programmes of law reform prepared by 
the Law Commission and approved by him; 

(d) laying before Parliament proposals for law reform formulated by 
the Law Commission pursuant to such programmes, under section 
3 of the 1965 Act; and, 

 

 

10    Form and Accessibility of the Law Applicable to Wales (2015) LCCP 223. 
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(e) laying before Parliament the Law Commission’s annual report. 
This report must set out the Law Commission proposals for reform 
that have been implemented during the year and those that have 
not yet been implemented, including “plans for dealing with any of 
those proposals” and, where any decision has been taken not to 
implement, “the reasons for the decision”. We consider this to be 
important in that it increases the transparency of the Government’s 
approach to our work and allows Parliament an opportunity to 
exercise oversight of Government’s response to our proposals. 

1.40 The Law Commission also has a direct relationship with Parliament through: 

(a) maintaining contacts with Parliamentarians and Committee Chairs 
to discuss matters relating to its functions and its projects; 

(b) submitting and giving evidence from time to time on matters 
relating to its functions or its projects; and 

(c) special parliamentary legislative procedures for Law Commission 
Bills, consolidation Bills and Statute Law (Repeals) Bills.11  

1.41 In addition, the Chief Executive may be required to give evidence to the Public 
Accounts Committee, normally with the Principal Accounting Officer, on the 
stewardship and use of public funds by the Law Commission. 

1.42 Under the power conferred by section 3B of the 1965 Act the Lord Chancellor and 
the Law Commission have agreed a statutory protocol governing how Government 
departments and the Law Commission should work together on law reform projects 
(‘the Protocol’). The Lord Chancellor and the Law Commission will from time to time 
review the Protocol and may agree to revise it. This Protocol, and any revisions to 
it, must be laid before Parliament, and published on the Law Commission website. 

1.43 Under the terms of the Protocol, the relevant Department is required to provide an 
interim response to every Law Commission report: “as soon as possible and in any 
event within six months”, and a final response: “as soon as possible after delivery of 
the interim response and in any event within one year of publication of the response”, 
in each case unless otherwise agreed with the Commission. If Government is 
minded either to reject or substantially modify any significant recommendation of the 
Commission it must first give us the opportunity to discuss and comment on its 
reasons before finalising the decision. 

1.44 The Wales Act 2014, which amended the 1965 Act to take account of Welsh 
devolution, provided for a protocol to be agreed between the Welsh Government 
and the Law Commission. This protocol follows the same basis as the protocol with 
the Lord Chancellor, and was signed on 2 July 2015.   

 

 

11 See paragraphs 1.96 – 1.109 below. 
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The Process by Which we Conduct Law Reform  

Programmes of law reform 

1.45 The Law Commission is required, by the 1965 Act, to “prepare and submit to the 
Minister from time to time programmes for the examination of different branches of 
the law with a view to reform” (section 3(1)(b)). 

1.46 The latest such Programme is the 12th, on which we started work in 2014. The 
Programme included 9 new projects, which were recommended to us through a 
process of consultation.12  

1.47 The Law Commission will begin consulting on our 13th Programme of Law Reform 
in 2016. We aim to conduct a wide and thorough consultation, inviting participation 
from Parliamentarians, the judiciary, legal practitioners and academics, senior 
Government officials, members of the public and many others, using a mix of direct 
contact and the specialist legal press. 

References 

1.48 In addition to our programmes of law reform, we also undertake projects referred 
directly to us by Ministers and Ministers of the Welsh Assembly. Recognition of the 
essential nature of the Commission’s work is demonstrated by the number of 
references we receive from across Government, including sensitive and 
controversial legal issues on which the Government seeks an independent view: 
recent examples include references from MoJ to carry out scoping projects on the 
law regulating the solemnisation of marriage13 and to make recommendations on 
Hate Crime14. In October 2015 we published a consultation paper on event fees in 
residential leases, a project referred to us by the Department for Communities and 
Local Government in September 2014.15  

1.49 In December 2015, the Cabinet Office referred a project to the Commission to 
examine the law surrounding breaches of protected Government data.  We started 
work on the project in January 2016, with a view to reporting in early 2017.16  

1.50 We also receive requests to provide Government with advice. For example in 2011 
we were asked by the Ministry of Justice and the Department for Business, 
Innovation and Skills to provide an Advice on the advantages and disadvantages of 
a common European sales law, to enable the UK to negotiate constructively with its 
European partners. We completed this project in October 2011. 

 

 

12    See Appendix 2 for a list of our current work.  

13    We completed the scoping phase of our review with the publication of a scoping paper 
“Getting Married” in December 2015. The paper can be found at 
http://www.lawcom.gov.uk/project/marriage-law/. 

14   Following a public consultation during 2013 we published our final report (LC348) in May 
2014 and are awaiting the Government’s response. 

15   Residential Leases: Fees on Transfer of Title, Change of Occupancy and Other Events 
2015 (LCCP226). 

16   For more information see http://www.lawcom.gov.uk/breaches-of-protected-government-
data/. 
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Project selection of law reform projects 

1.51 All the proposals or requests we receive are subject to careful consideration of their 
suitability before being accepted by the Commissioners. They are measured against 
the Commission’s established criteria, reviewed by Commissioners and assessed 
from a legal and economic perspective to give us a better understanding of the scope 
of the project and the potential impact of reform.  

1.52 Where projects appear to be appropriate for inclusion in the Programme, we will 
conduct preliminary discussions with the relevant Government Department under 
the terms of the Protocol agreed between the Lord Chancellor (on behalf of the 
Government) and the Law Commission, which was provided for under the Law 
Commission Act 2009 and came into force on 29 March 2010.  

1.53 The Protocol governs how we conduct our relationship with lead Departments 
throughout the course of a project.  

1.54 Only projects that are appropriate for the Commission and have a reasonable 
expectation of implementation are accepted by the Commission. 

SELECTION CRITERIA  

1.55  We assess each project proposal against the following broad selection criteria: 

(1) Importance: the extent to which the law is unsatisfactory (for example, 
unfair, unduly complex, inaccessible or outdated); and the potential 
benefits likely to accrue from undertaking reform. 

(2) Suitability: whether the reform would be suitable to be put forward by a 
body of lawyers after legal research and consultation (this would tend to 
exclude subjects where the considerations are shaped primarily by political 
judgements). 

(3) Resources: internal and external resources needed, and whether those 
resources are likely to be available; and the need for a good mix of projects 
in terms of the scale and timing so as to enable effective management of 
the programme.17 

 

 

17   The Protocol also requires us to consider (1) the degree of departmental support, (2) 
whether there is a Scottish or Northern Irish dimension to the project that would need the 
involvement of the Scottish and/or Northern Ireland Law Commissions; (3) whether there is 
a Welsh dimension that would need the involvement of the Welsh Government,(4)
 whether the independent, non-political Commission is the most suitable body to conduct a 
review in that area of law; and (5) whether project-specific funding is available (if relevant). 
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1.56 One of the most important provisions of the Protocol, and one that may prove to 
have the greatest impact on the rate at which our recommendations are 
implemented, is the requirement on Ministers to give an undertaking that there is a 
serious intention in the Department to take forward law reform in the specified area. 
The Protocol stipulates that, before the Commission includes a project in a law 
reform programme or undertakes a referral from a Minister, the Lord Chancellor will 
expect the Minister (with the support of the Permanent Secretary) to give the 
Commission this undertaking. 

The Work We Do:  

Law Reform: A closer look at our criminal law projects 

1.57 We hope to provide the Committee with a useful overview into the way the Law 
Commission functions. To facilitate a more in depth conversation about our law 
reform work we have focussed on the work of our criminal team, describing (1) the 
present work, (2) potential future work and (3) the recently completed work (2014 – 
2015).  

(1) PRESENT WORK 

(a) Protection of Official Data Review  

1.58 The Cabinet Office has referred to us a project to examine the effectiveness of the 
criminal law provisions that protect Government information from unauthorised 
disclosure. We have been asked to research options for improving the protection of 
official information with the aim of providing an effective and coherent legal response 
to unauthorised disclosures. We will also examine provisions that criminalise those 
who illegitimately obtain or attempt to obtain official information. The legislation we 
are reviewing includes, but is not limited to, the Official Secrets Acts 1911, 1920 and 
1989. Limited aspects of the Data Protection Act 1998, the Public Interest Disclosure 
Act 1998 and the protections for information exempt from release under the 
Freedom of Information Act 2000 will also be relevant. We are taking a holistic 
approach, looking for opportunities to improve the structure and coherence of the 
legal landscape in this area. The project is funded by Cabinet Office and will 
conclude in early 2017. 

(b) Sentencing  

1.59 The reform of sentencing, introducing a New Sentencing Code, is the flagship 
project for the team’s current programme of law reform. We are working to bring all 
sentencing law into one place (covering over 1300 pages of provisions in current 
law). One major obstacle to the clarity and accessibility of the current law is the vast 
number of transitional provisions applying historic sentencing laws from different 
dates.  
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1.60 We published our first issues paper on transition to the New Sentencing Code on 1 
July 2015.18  Further to our legal analysis and consultation, we found cogent legal 
bases and overwhelming support for adopting a “clean sweep” approach in respect 
of transitioning to the new Code, largely abrogating the need to refer to historic 
sentencing law. In short, the recommendations that will flow from this paper allow 
for the New Sentencing Code procedure to apply to anyone convicted on or after the 
date of the Code irrespective of the date of offending. Apart from the fact of 
codification itself and the vast advantages that will bring, this is the single most 
significant change we are proposing. 

1.61 The law on sentencing affects all criminal cases, and is applied in hundreds of 
thousands of trials and thousands of appeals each year. Currently, the law lacks 
coherence and clarity: it is spread across many statutes, and frequent updates are 
brought into force at different times by different statutory instruments and have a 
variety of transitional arrangements. This makes it difficult, if not impossible at times, 
for practitioners and the courts to understand what the present law of sentencing 
procedure actually is. This leads to delays, costly appeals and unlawful sentences.   

1.62 Our aim in this project is to introduce a single sentencing statute that will act as the 
first and only port of call for sentencing tribunals. It will set out the relevant provisions 
in a clear and logical way, and ensure that all updates to sentencing procedure can 
be found in a single place. It is not the aim of this project to interfere with mandatory 
minimum sentences or with sentencing tariffs in general. Those will remain entirely 
untouched, but the process by which they come to be imposed will be streamlined 
and much improved. 

1.63 The team’s work instructing Parliamentary Counsel has been ongoing since Easter 
of last year, when work on codification began. Our work on this aspect continues, 
with a view to producing a draft Bill and Sentencing Code for consultation by Spring 
next year. This is with a view to finalising the Bill and having the Code ready for 
introduction in early 2018. In order to give effect to the issues paper one changes 
discussed above, it will be necessary to secure specific pre-consolidation 
amendment powers and clauses in advance of the introduction of the draft Bill and 
Code. We are currently working with the Ministry of Justice so these paving clauses 
can be part of a Bill introduced in the Summer of 2016. 

1.64 As for immediate next steps, we plan to publish a report setting out our findings in 
respect of transition, as discussed in our first issues paper. This Summer we also 
plan to publish our findings in respect of our consultation on the precise scope and 
content of the current law that should be covered by the Code. This consultation is 
currently still open and will continue into early Spring.   

 

 

18 Law Commission, Issues Paper 1:Transition (1 July 2015). 
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(c) Misconduct in Public Office 

1.65 Our review of misconduct in public office is another high profile work stream for the 
team. We first undertook the project as part of our Eleventh Programme of Law 
Reform. Our reform objectives are to decide whether the existing offence should be 
abolished, retained, restated or amended and to pursue whatever scheme of reform 
is decided upon. We launched our consultation with a public symposium this January 
alongside publication of our first paper for this project.19  The symposium was a great 
success, including key stakeholders from parliament, the press, academia, the CPS, 
legal practitioners and other interested members of the public. As our first step in 
consultation, we set out the current law, highlighting problems that arise through 
areas of uncertainty, as well as gaps and overlaps with alternative offences. The 
legal concepts involved in the offence of misconduct in public office are highly 
technical, complex and not easily accessible to non-lawyers. Furthermore, there is 
often some confusion between what the law is and what it should be.  

1.66 We will be publishing our second paper in late spring 2016 – this will be a public 
consultation regarding options for reform of the law. 

(2) POTENTIAL FUTURE WORK  

(a) Disclosure and Barring Service 

1.67 The Commission is currently in advanced discussions with the Home Office in 
respect of a potential new reference involving a major review of DBS legislation. The 
law relating to the criminal records regime is highly complex and dated.  Primary 
legislation spans four decades and is augmented by numerous statutory instruments 
and may benefit from consolidation (or reduction).  

(3) RECENTLY COMPLETED WORK (2014-16) 

(a) Unfitness to Plead  

1.68 We published a report20 and draft Bill in January 2016 and are awaiting the 
Government’s response. The recommendations we make in our report have been 
refined by an iterative consultation process and the policy has been honed 
specifically to respond to the reduction of funding within the criminal justice system 
and the changing approach to vulnerability in the court system. 

 

 

19    Law Commission, Misconduct in Public Office Issues Paper 1: The Current Law (20 
January 2016). 

20    Unfitness to Plead (2016) Law Com No 364, HC 714-I. 
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1.69 The law relating to unfitness to plead addresses what should happen when a 
defendant who faces criminal prosecution is unable to engage with the process 
because of his or her mental or physical condition. The current framework for 
addressing a defendant’s unfitness to plead is outdated, misunderstood and 
inconsistently applied. In our report we make recommendations for reform of the 
whole unfitness to plead framework which aim to modernise the law in this area 
making it fair, effective, and accessible. Our starting point is that full and fair trial 
should be achieved wherever possible. Our recommendations include wider 
availability of trial adjustments for defendants where they are required for a trial to 
take place; a new statutory test which identifies when a defendant lacks the capacity 
to participate effectively in his or her trial; a streamlining of expert clinical 
assessments of defendants whose capacity is in doubt for a more cost effective and 
efficient process; enhancing the powers available to the court when an allegation is 
proved against an individual; and the introduction of a system for addressing 
capacity to participate effectively in trial to adult magistrates’ and youth courts. 

(b) Firearms Reform  

1.70 The Firearms Project formed part of the Law Commission’s Twelfth Programme of 
Law Reform. The consultation period on the firearms project commenced on 12 July 
2015 and ended on 12 September 2015.  During that time we held a symposium 
that brought together stakeholders who held very different views on the issues 
discussed in our scoping consultation paper. The symposium was attended by 106 
delegates, representing the police, the NCA, the CPS, police forensic firearms 
experts, in addition to individual members of the licensed firearms community and 
the organisations that represent them.  The symposium presented a valuable 
opportunity for delegates to hear a range of viewpoints, which ultimately enriched 
the consultation responses we received.  

1.71 We engaged with a broad spectrum of stakeholders and identified two types of 
problem with the current law. First, the fact that key terms, including the meaning of 
“lethal” and “antique firearm”, were left undefined in the primary act, the Firearms 
Act 1968. Secondly, that the law has failed to keep pace with technological 
developments. Evidence from stakeholders suggested that these problems caused 
difficulties in practice, not just for the police and CPS, but also for members of the 
licensed firearms community.   

1.72 We published a consultation paper21 in July 2015 and a final report22 in December 
2015. We are delighted that the Government decided to take forward the majority of 
our recommendations in Part 6 of the Policing and Crime Bill. 

 

 

21   Firearms Law: A Scoping Consultation Paper (2015) Law Commission Consultation Paper 
No 224. 

22   Firearms Law – Reforms to Address Pressing Problems (2015) Law Com No 363, HC 668. 
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(c) Offences Against the Person  

1.73 This “scoping” project was part of our Eleventh Programme of Law Reform. We 
reported in November 201523  and are awaiting a government response. Our aim 
was to assess whether reform of this area of law was desirable, and to explore what 
options might be open if it was. Because of the overwhelmingly positive response 
on consultation24, we felt able to go straight to a final report recommending adoption 
of a modified version of previous reform efforts – the Home Office draft Bill from 
1998.  

1.74 Our recommendations would modify and update the 1998 draft Bill placing the 
offences of violence to the person in a single Act to replace the outdated Offences 
Against the Person Act 1861 with modern, clear and logical legislation. The 1861 
Act is notoriously difficult to understand and use. It refers to concepts no longer 
recognised in law, the language is archaic and obscure and the offences are neither 
coherently classified in order of seriousness nor clearly defined. 

1.75 The new Bill is easier to understand. The offences are clearer and presented in a 
more logical hierarchy and, for some, a requirement has been introduced that the 
defendant must have foreseen the level of harm caused.  

1.76 A key innovation in our report compared to the original 1998 draft Bill is our 
recommendation of a new offence of “aggravated assault”. This offence would carry 
a maximum sentence of 12 months and be triable only in the magistrates’ court. This 
would allow prosecutors to divert low-level injury cases from the Crown Court to the 
magistrates’ court (in line with the proposed increase in magistrates’ sentencing 
powers from six to 12 months set out in section 154 of the Criminal Justice Act 2003 
but not yet brought into force). This single change would enable such cases to be 
brought to trial more quickly and produce substantial savings for the courts, as well 
as allowing assaults causing only slight bodily harm to be charged at a more 
appropriate level. 

1.77 We also recommended that the offence of threats to kill should be extended to 
include threats to rape and threats to cause serious injury. This would also allow 
offending behaviour to be charged and tried at an appropriate level. In the existing 
law there are no offences that fall between a threat to kill, which carries a 10-year 
maximum sentence, and a threat to assault, with a maximum sentence of six 
months. 

 

 

23   Reform of Offences Against the Person (2015) Law Com No 361, HC 555. 

24   Reform of Offences Against the Person: A Scoping Consultation Paper (2014) Law 
Commission Consultation Paper No 217. 
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(d) Public Nuisance and Outraging Public Decency 

1.78 We published our report25 in June 2015 and are awaiting a government response. 
This was a project from our Tenth Programme of Law Reform, as part of a small 
series of “simplification” projects designed to modernise certain common law 
offences. Public nuisance criminalises conduct endangering the life, health, property 
or comfort of the public, and outraging public decency criminalises lewd, obscene or 
disgusting acts in public. On consultation26 we found that the offences were both still 
necessary. They tackle behaviour which ought to be criminal that no other offences 
do, such as “upskirting” videos, and they provide higher penalties than other more 
specific offences. However, we also recognised that for offences which potentially 
carried life imprisonment they were too broad. The report recommended retaining 
the offences, restating them in statute largely in their existing form, but adding a 
mental element of intention or recklessness to both offences. 

(e) Kidnapping and child abduction 

1.79 We published our final report on 20 November 2014.27  We await the government’s 
response. 

1.80 We recommend that false imprisonment be replaced with a new statutory offence of 
unlawful detention (a label which we believe better captures the nature of the 
offence). The elements of the new offence would closely follow the existing common 
law. The new statutory kidnapping offence would be somewhat narrower and more 
focussed that the existing common law offence. Kidnapping would have fewer, more 
closely defined elements and a clearer relationship with the offence of unlawful 
detention. The new kidnapping offence would be committed where a person: 

(a) without lawful authority or reasonable excuse;  

(b) intentionally uses force or the threat of force;  

(c) in order to take another person , or otherwise cause them to move 
in his company. 

1.81 We also recommended changes to the offences under sections 1 and 2 of the Child 
Abduction Act 1984. We recommended the increase of the maximum sentences for 
these offences from 7 to 14 years’ imprisonment, in order to avoid undesirable 
inconsistency between the most serious instances of these offences and kidnapping 
offences of a comparable level of seriousness.  

 

 

25   Simplification of Criminal Law: Public Nuisance and Outraging Public Decency (2015) Law 
Com No 358, HC 213. 

26   Simplification of Criminal Law: Public Nuisance and Outraging Public Decency (2010) Law 
Commission Consultation Paper No 193. 

27   Simplification of the Criminal Law: Kidnapping and Related Offences (2014) Law Com No 
355, HC 797. 
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1.82 We also recommended that the offence under section 1 be extended to cover cases 
of wrongful retention of a child abroad, in breach of the permission given by another 
parent (or other connected person) or the court. This extension would close the gap 
in the law highlighted in the case of R (Nicolaou) v Redbridge Magistrates’ Court. 
The recommendations in relation to child abduction would require only a single 
clause in a Criminal Justice Bill and could close the loophole that has been exposed 
by the Nicolau case.  

1.83 In March 2015 the government stated it was considering our recommendations and 
would respond in due course. 

(f) Hate Crime 

1.84 We published our report on Hate Crime in May 2014.28 This project was referred to 
the Law Commission by the Ministry of Justice and forms part of a wider cross-
government plan for tackling hate crime launched in March 2012.  

1.85 A crime is recorded by police and the Crown Prosecution Service as a hate crime if 
the victim or anyone else believes it was motivated by hostility based on a personal 
characteristic of the victim. The police and CPS record data on hate crimes for five 
personal characteristics, that is, where the hostility relates to race, religion, sexual 
orientation, disability or transgender identity. 

1.86 We consulted on the case for extending the aggravated offences, contained in the 
Crime and Disorder Act 1998, as well as the stirring up of hatred offences under the 
Public Order Act 1986 to apply equally to all five protected characteristics. Currently 
the aggravated offences only cover race and religion, and the stirring up offences 
do not cover transgender identity or disability.  

1.87 We also looked at the current “enhanced sentencing” regime for offences under 
sections 145 and 146 of the Criminal Justice Act 2003 that applies to cases where 
hostility is established, as this already applies to all five characteristics. 

1.88 We engaged in extensive consultation and received 157 written responses to our 
paper29 from NGOs, criminal justice agencies, judges, magistrates, lawyers, 
academics and members of the public. 

1.89 In our consultation paper we made two key provisional proposals, namely: 

(1) a sentencing council guideline on hate crime to address inconsistencies 
and underuse; and 

(2) a requirement to record offences subject to enhanced sentencing under 
required recording sections 145 and 146 of the Criminal Justice Act 2003. 

 

 

28   Hate Crime: Should the Current Offences be Extended? (2014) Law Com No 348, Cm 
8865. 

29   Hate Crime: The Case for Extending the Existing Offences (2013) Law Commission 
Consultation Paper No 213. 



 

 

 18  

1.90 Both these proposals met with overwhelming support from stakeholders and were 
included in our final recommendations.  

1.91 In respect of the question of whether to extend the aggravated offences, we found 
significantly conflicting evidence and we recommended a wider review to examine 
both enhanced sentencing and the aggravated offences. However, if no wider review 
would be possible, we recommended on equality grounds that the aggravated 
offences should be extended to cover all five protected characteristics.  

1.92 Our analysis of the stirring up of hatred offences found that the examples cited by 
consultees were generally offensive but not intended to stir up hatred by threats. 
Internet abuse and hate speech were not covered. Where the examples were 
criminal, they passed the threshold for other offences but not stirring up hatred. 
There were very few prosecutions for the new offences. Given the lack of a practical 
need, and the undesirability of restricting freedom of speech without a clear need to 
do so, we recommended that the offences should not be extended. 

(g) Contempt of Court: Reporting Restrictions   

1.93 We published a report explaining and setting out our recommendations in this area 
on 26 March 2014.30  We recommended:  

(1) ensuring that postponement orders on court reporting are all posted on a 
single publicly accessible website (a similar website currently operates in 
Scotland); and  

(2) including a further restricted service where, for a charge, registered users 
can access the terms of the order and sign up for automated email alerts 
of new orders. 

1.94 The Government has welcomed these recommendations, and will consider how an 
online reporting restriction database could be taken forward as existing technology 
is updated and replaced. 

1.95 These would not require primary legislation. We conducted a pilot exercise 
demonstrating the ease with which these reforms could be applied in practice.  

IMPLEMENTATION OF LAW REFORM PROJECTS 

1.96 The Law Commission cannot introduce a Bill into Parliament. To implement 
legislative reform, we are dependent on Government or occasionally, as with the 
Estates of Deceased Persons (Forfeiture and the Law of Succession) Act 2011, 
upon the support of an individual Parliamentarian who can carry our work forward 
by means of a private member’s Bill. 

1.97 Once Government is ready to introduce a Law Commission Bill in Parliament, it will 
either be introduced as part of the main legislative programme, or specific clauses 
may be included in other departmental Bills.  

 

 

30 Contempt of Court (2): Court Reporting (2014) Law Com No 344, HC 1162. 
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1.98 Government also has the option of using our Special Procedure. This House of 
Lords procedure for scrutinising Law Commission Bills was adopted by the House 
in October 2010, following a successful trial. The procedure allows for the Second 
Reading of uncontroversial Law Commission Bills to be taken off the floor of the 
House, enabling valuable legislation to proceed to the statute book that would 
previously have found it difficult to secure a place in the main legislative programme. 
The Second Reading, held in a Committee Room, has been the occasion of rigorous 
scrutiny and keen debate about the provisions of each Bill. 

1.99 Six Bills have to date been taken through under the procedure, all of which have 
received Royal Assent. We are hopeful that the next Bill for this procedure will be 
Unjustified Threats.31 

Consolidation of legislation: a statutory duty 

1.100 As part of its statutory functions in relation to law reform the Law Commission has 
always had responsibility for the production of consolidation Bills. The aim of 
consolidation is to make statute law more accessible and comprehensible, both to 
those who have to apply it and to those who are affected by it.  

1.101 Consolidation draws together a number of existing enactments on the same subject, 
usually into one Bill, to form a rational structure and make the cumulative effect of 
different layers of amendment more intelligible. In all consolidation, the effect of the 
current law should be preserved. 

1.102 The need for consolidation is often particularly acute after there has been 
considerable legislative activity in an area of law without the original legislation 
having been replaced or rewritten. The language can become out of date and the 
content obsolete or out of step with developments in the general law. There is also 
often scope for improving drafting and removing the minor inconsistencies, 
ambiguities and obsolete material that can result from successive Acts on the same 
subject and more general changes in the law.  

1.103 Modern methods of updating legislation have made it much easier to access reliable, 
up-to-date versions and have reduced the pressure to consolidate simply to take 
account of amendments. There is still, however, a need for consolidation as a 
process. This is usually because the law on a subject is found in a number of 
different Acts or instruments, or because layers of amending legislation have 
distorted the structure of the original Act.  

 

 

31   In February 2015, the Government accepted the recommendations we made in our report 
on patents, trade marks and designs (LC346) and asked us to draft appropriate legislation.  
In October 2015, we published a draft Bill (on unjustified threats) together with an 
accompanying report (LC360).  The Government has accepted our recommendations and, 
as at February 2016, we are waiting for the Bill to be introduced - see 
http://www.lawcom.gov.uk/project/patents-trade-marks-and-designs-unjustified-threats/. 
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1.104 Larger consolidations can take two or three years to complete. Since 2010, the 
Commission will not agree to a proposal unless that Department is fully committed 
to supporting the project by making contributions both in terms of resources 
(typically, a lawyer) and funding. It is also now expected that a draft consolidation 
Bill will usually be published by the Department for wider consultation before it is 
introduced. 

1.105 The Law Commission has been responsible for numerous consolidation Bills since 
it was established in 1965. Our most recent consolidation Act was the Co-operative 
and Community Benefit Societies Act 2014 which received Royal Assent on 14 May 
2014. Although we have no specific consolidation project currently, our work on 
Sentencing law (see above) is informed by our expertise in this area.  

Statute Law Repeals 

1.106 In reforming the law, the Law Commission does not just propose new laws. We also 
propose the repeal of laws that have become obsolete. This work is carried out by 
specialist lawyers, with assistance from colleagues at the Scottish Law Commission. 

1.107 The purpose of statute law repeals work (SLR) is to modernise and simplify the 
statute book, through stripping out laws which are no longer of practical utility. This 
reduces the size of the statute book, adds clarity, and, thus, saves the time of 
lawyers and others who use it. As a result, unnecessary costs are avoided.  

1.108 All the Commission’s draft SLR Bills have been enacted by Parliament by means of 
a Statute Law (Repeals) Bill. The Law Commission’s draft Statute Law (Repeals) 
Bills and associated reports are laid before Parliament as Command Papers. SLR 
Bills enjoy a fast-track route into and through Parliament. They are generally 
introduced into the House of Lords soon after their publication by the Commission. 

1.109 The Ministry of Justice has responsibility for SLR Bills in both Houses. Our twentieth 
SLR Bill is ready to proceed and we hope to see it introduced in the Second Session 
of this Parliament.  

 

 



APPENDIX ONE – TEXT OF THE LAW COMMISSIONS ACT 19651  

An Act to provide for the constitution of Commissions for the reform of the 
law. 

1 THE LAW COMMISSION 

(1) For the purpose of promoting the reform of the law of England and 
Wales  there shall be constituted in accordance with this section a body of 
Commissioners, to be known as the Law Commission, consisting (except 
during any temporary vacancy) of a Chairman and four other 
Commissioners appointed by the Lord Chancellor. 

(1A) The person appointed to be the Chairman shall be a person who 
holds office as a judge of the High Court or Court of Appeal in England and 
Wales. 

(2) The persons appointed to be the other Commissioners shall be persons 
appearing to the Lord Chancellor to be suitably qualified by the holding of 
judicial office or by experience as a person having a general qualification 
(within the meaning of section 71 of the Courts and Legal Services Act 
1990) or as a teacher of law in a university. 

(3) A person appointed to be a Commissioner shall be appointed for such 
term (not exceeding five years) and subject to such conditions as may be 
determined by the Lord Chancellor at the time of his appointment; but a 
Commissioner may at any time resign his office and a person who ceases 
to be a Commissioner shall be eligible for reappointment. 

(4) A person who holds judicial office may be appointed as a 
Commissioner without relinquishing that office, but shall not (unless 
otherwise provided by the terms of his appointment) be required to perform 
his duties as the holder of that office while he remains a member of the 
Commission. 

2 THE SCOTTISH LAW COMMISSION 

(1) For the purpose of promoting the reform of the law of Scotland, there 
shall be constituted in accordance with this section a body of 
Commissioners, to be known as the Scottish Law Commission, consisting 
of a Chairman and not more than four other Commissioners appointed by 
the Scottish Ministers.  

                                                            
1  As amended by Transfer of Functions (Secretary of State and Lord Advocate) Order SI 1972  

No 2002, House of Commons Disqualification Act 1975, Administration of Justice act 1982, Law Reform 

(Miscellaneous Provisions) (Scotland) Act 1985, Courts and Legal Services Act 1990, Transfer of 

Functions (Lord Advocate and Secretary of State) Order SI 1999 No 678, Scotland Act 1998 

(Consequential Modifications)(No 2) Order SI 1999 No 1820, Justice (Northern Ireland) Act 2002, 

Constitutional Reform Act 2005, Tribunals, Courts and Enforcement Act 2007, Law Commission Act 2009 

and Wales Act 2014. 



(2) The persons appointed to be Commissioners shall be persons 
appearing to the Scottish Ministers to be suitably qualified by the holding of 
judicial office or by experience as an advocate or solicitor or as a teacher 
of law in a university.  

(3) A person appointed to be a Commissioner shall be appointed for such 
term (not exceeding five years) and subject to such conditions as may be 
determined by the Scottish Ministers at the time of his appointment; but a 
Commissioner may at any time resign his office, and a person who ceases 
to be a Commissioner shall be eligible for reappointment.  

(4) A person who holds judicial office may be appointed as a 
Commissioner without relinquishing that office, but shall not (unless 
otherwise provided by the terms of his appointment) be required to perform 
his duties as the holder of that office while he remains a member of the 
Commission. 

3 FUNCTIONS OF THE COMMISSIONS 

(1) It shall be the duty of each of the Commissions to take and keep under 
review all the law with which they are respectively concerned with a view to 
its systematic development and reform, including in particular the 
codification of such law, the elimination of anomalies, the repeal of 
obsolete and unnecessary enactments, the reduction of the number of 
separate enactments and generally the simplification and modernisation of 
the law, and for that purpose— 

(a) to receive and consider any proposals for the reform of the law 
which may be made or referred to them; 

(b) to prepare and submit to the Minister from time to time 
programmes for the examination of different branches of the law 
with a view to reform, including recommendations as to the agency 
(whether the Commission or another body) by which any such 
examination should be carried out; 

(c) to undertake, pursuant to any such recommendations approved 
by the Minister, the examination of particular branches of the law 
and the formulation, by means of draft Bills or otherwise, of 
proposals for reform therein; 

(d) to prepare from time to time at the request of the Minister 
comprehensive programmes of consolidation and statute law 
revision, and to undertake the preparation of draft Bills pursuant to 
any such programme approved by the Minister; 

(e) to provide advice and information to government departments 
and other authorities or bodies concerned at the instance of the 
Government of the United Kingdom or the Scottish Administration 
with proposals for the reform or amendment of any branch of the 
law;  



(ea) in the case of the Law Commission, to provide advice and 
information to the Welsh Ministers; 

(f) to obtain such information as to the legal systems of other 
countries as appears to the Commissioners likely to facilitate the 
performance of any of their functions. 

(2) The Minister shall lay before Parliament any programmes prepared by 
the Commission and approved by him and any proposals for reform 
formulated by the Commission pursuant to such programmes. 

(3) Each of the Commissions shall make an annual report to the Minister 
on their proceedings, and the Minister shall lay the report before 
Parliament with such comments (if any) as he thinks fit. 

(3A) Subsections (2) and (3) of this section shall have effect in relation to 
the Scottish Law Commission with the substitution of “the Scottish 
Parliament” for “Parliament”. 

(4) In the exercise of their functions under this Act the Commissions shall 
act in consultation with each other and the Northern Ireland Law 
Commission.  

3A REPORTS ON IMPLEMENTATION OF LAW COMMISSION 
PROPOSALS 

(1) As soon as practicable after the end of each reporting year, the Lord 
Chancellor must prepare a report on— 

(a) the Law Commission proposals implemented (in whole or in 
part) during the year; 

(b) the Law Commission proposals that have not been 
implemented (in whole or in part) as at the end of the year, 
including— 

(i) plans for dealing with any of those proposals; 

(ii) any decision not to implement any of those proposals (in 
whole or in part) taken during the year and the reasons for 
the decision. 

(2) The Lord Chancellor must lay the report before Parliament. 

(3) The first reporting year is the year starting with the day on which section 
1 of the Law Commission Act 2009 comes into force; and the second 
reporting year is the year after that and so on. 

(4) If a decision not to implement a Law Commission proposal (in whole or 
in part) is taken in a reporting year, subsection (1)(b) does not require a 
report for a later reporting year to deal with the proposal so far as it is 
covered by that decision. 



(5) If a decision not to implement a Law Commission proposal (in whole or 
in part) has been taken before the first reporting year, subsection (1)(b) 
does not require any report to deal with the proposal so far as it is covered 
by that decision. 

(6) “Law Commission proposal” means— 

(a) a proposal formulated by the Law Commission as mentioned in 
section 3(1)(c); 

(b) a proposal for consolidation or statute law revision for which a 
draft Bill has been prepared by the Law Commission as mentioned 
in section 3(1)(d). 

(7) This section does not require the Lord Chancellor to prepare reports on 
Law Commission proposals on which the Welsh Ministers are required to 
report (see section 3C). 

3B PROTOCOL ABOUT THE LAW COMMISSION'S WORK 

(1) The Lord Chancellor and the Law Commission may agree for the 
purposes of this section a statement (a “protocol”) about the Law 
Commission's work. 

(2) The protocol may include (among other things) provision about— 

(a) principles and methods to be applied in deciding the work to be 
carried out by the Law Commission and in the carrying out of that 
work; 

(b) the assistance and information that Ministers of the Crown and 
the Law Commission are to give each other; 

(c) the way in which Ministers of the Crown are to deal with the 
Law Commission's proposals for reform, consolidation or statute 
law revision. 

(3) The Lord Chancellor and the Law Commission must from time to time 
review the protocol and may agree to revise it. 

(4) The Lord Chancellor must lay the protocol (and any revision of it) before 
Parliament. 

(5) Ministers of the Crown and the Law Commission must have regard to 
the protocol. 

3C REPORT ON IMPLEMENTATION OF LAW COMMISSION 
PROPOSALS: WALES 

(1) The Welsh Ministers must prepare a report each year on— 



(a) the Law Commission proposals relating to Welsh devolved 
matters that have been implemented since the preparation of the 
previous report under this section; 

(b) the Law Commission proposals relating to Welsh devolved 
matters that have not been implemented as at the preparation of 
the report. 

(2) The report required under subsection (1)(b) must include— 

(a) plans for dealing with any of the proposals described in that 
paragraph; 

(b) any decision not to implement any of those proposals taken 
since the preparation of the previous report under this section; 

(c) the reasons for any such decision. 

(3) The Welsh Ministers must lay the report before the National Assembly 
for Wales. 

(4) The Welsh Ministers must prepare a report under this section— 

(a) before the first anniversary of the day on which this section 
comes into force, and 

(b) thereafter, before each subsequent anniversary of that day. 

(5) In the case of the first report, the references in subsections (1) and (2) 
to the period since the preparation of the previous report are to be read as 
references to the period since the coming into force of this section. 

(6) If a decision not to implement a Law Commission proposal is dealt with 
in a report under this section, subsection (1)(b) does not require a later 
report to deal with the proposal so far as it is covered by that decision. 

(7) If a decision not to implement a Law Commission proposal has been 
taken before the coming into force of this section, subsection (1)(b) does 
not require any report to deal with the proposal so far as it is covered by 
that decision. 

(8) In this section— 

(a) “Law Commission proposal” means any proposal or 
recommendation for the reform of the law that has been published 
in a report by the Law Commission, and 

(b) references to the implementation of a Law Commission 
proposal are to its implementation in whole or in part. 

(9) Whether a Law Commission proposal relates to Welsh devolved 
matters is to be determined in accordance with section 3D(8). 



 3D PROTOCOL ABOUT THE LAW COMMISSION'S WORK: WALES 

(1) The Welsh Ministers and the Law Commission may agree for the 
purposes of this section a statement (a “protocol”) about the Law 
Commission's work relating to Welsh devolved matters. 

(2) The protocol may include (among other things) provision about— 

(a) the principles and methods to be applied in deciding the work 
relating to such matters to be carried out by the Law Commission 
and in the carrying out of that work; 

(b) the assistance and information that the Welsh Ministers and the 
Law Commission are to give to each other; 

(c) the way in which the Welsh Ministers are to deal with Law 
Commission proposals so far as they relate to Welsh devolved 
matters. 

(3) The Welsh Ministers and the Law Commission must from time to time 
review the protocol and may agree to revise it. 

(4) The Law Commission must not agree the protocol (or any revision of it) 
without the Lord Chancellor's approval. 

(5) The Welsh Ministers must lay the protocol (and any revision of it) before 
the National Assembly for Wales. 

(6) The Welsh Ministers and the Law Commission must have regard to the 
protocol. 

(7) “Law Commission proposal” has the meaning given in section 3C(8)(a). 

(8) In this section and section 3C, the Law Commission's work (including 
any of their proposals) relates to Welsh devolved matters so far as it 
relates to— 

(a) any matter provision about which would be within the legislative 
competence of the National Assembly for Wales if it were 
contained in an Act of the Assembly, or 

(b) (so far as it is not within paragraph (a)), any matter functions 
with respect to which are exercisable by the Welsh Ministers, the 
First Minister for Wales, the Counsel General to the Welsh 
Government or the National Assembly for Wales Commission. 

4 REMUNERATION AND PENSIONS OF COMMISSIONERS. 

(1) There shall be paid to the Commissioners of the Law Commission, 
other than a Commissioner who holds high judicial office, such salaries or 
remuneration as may be determined, with the approval of the Treasury, by 
the Lord Chancellor.  



(1A) There shall be paid to the Commissioners of the Scottish Law 
Commission, other than a Commissioner who holds high judicial office, 
such salaries or remuneration as may be determined by the Scottish 
Ministers. 

(2) In the case of any such holder of the office of Commissioner as may be 
so determined, there shall be paid such pension, allowance or gratuity to or 
in respect of him on his retirement or death, or such contributions or other 
payments towards provision for such a pension, allowance or gratuity, as 
may be so determined. 

(3) As soon as may be after the making of any determination under 
subsection (2) of this section, 

(a) in the case of the Law Commission, the Lord Chancellor shall 
lay before each House of Parliament; and 

(b) in the case of the Scottish Law Commission, the Scottish 
Ministers shall lay before the Scottish Parliament, 

a statement of the amount of the pension, allowance or gratuity, or 
contributions or other payments towards the pension, allowance or gratuity, 
payable in pursuance of the determination. 

(4) In the case of the Law Commission, the salaries or remuneration of the 
Commissioners, and any sums payable to or in respect of the 
Commissioners under subsection (2) of this section, shall be paid out of 
moneys provided by Parliament.  

(5) In the case of the Scottish Law Commission, the salaries or 
remuneration of the Commissioners, and any sums payable to or in respect 
of the Commissioners under subsection (2) of this section, shall be paid by 
the Scottish Ministers.  

5 STAFF AND EXPENSES. 

(1) The Lord Chancellor may appoint such officers and servants of the Law 
Commission, as he may, with the approval of the Treasury as to number 
and conditions of service, determine.  

(1A) The Scottish Ministers may appoint such officers and servants of the 
Scottish Law Commission as they may determine. 

(2) The Treasury may make regulations providing for the counting of 
service as an officer or servant of either of the Commissions as 
pensionable service in any other capacity under the Crown and vice versa. 

(3) The power of the Treasury to make regulations under subsection (2) of 
this section shall be exercisable by statutory instrument, and any statutory 
instrument made by virtue of that subsection shall be subject to annulment 
in pursuance of a resolution of either House of Parliament. 



(4) The expenses of the Law Commission, including the remuneration of 
officers and servants appointed under this section, shall be defrayed out of 
moneys provided by Parliament (except to the extent that those expenses 
are met by the Welsh Ministers).  

(5) The expenses of the Scottish Law Commission, including the 
remuneration of its officers and servants appointed under this section, shall 
be paid by the Scottish Ministers. 

6 SUPPLEMENTAL. 

(1) Repealed. 

(2) In this Act high judicial office” means such office within the meaning of 
Part 3 of the Constitutional Reform Act 2005 or membership of the Judicial 
Committee of the Privy Council; and “the Minister” means, in relation to the 
Law Commission the Lord Chancellor and in relation to the Scottish Law 
Commission and the Scottish Ministers.  

7 SHORT TITLE. 

This Act may be cited as the Law Commissions Act 1965. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX TWO – RECENT REPORTS, CURRENT WORK AND 
IMPLEMENTATION 

 

(1) REPORTS PUBLISHED SINCE AUGUST 2012 

 Contempt of Court: Scandalising the Court (LC335) 19/12/12 

 The Electronic Communications Code (LC336) 28/02/13 

 Renting Homes in Wales (LC337) 09/04/13 

 Annual Report 2012-13 (LC338) 17/07/13 

 Level Crossings (LC339) 25/09/13 

 Contempt of Court (1): Juror Misconduct and Internet Publications (LC340) 09/12/13 

 Co-operative and Community Benefit Bill: Report on the Consolidation of Legislation 
Relating to Co-operative and Community Benefit Schemes (LC341) 19/12/13 

 Wildlife Law: Control of Invasive Non-native Species (LC342) 11/02/14 

 Matrimonial Property, Needs and Agreements (LC343) 27/02/14 

 Contempt of Court (2): Court Reporting (LC344) 26/03/14 

 Regulation of Health Care Professionals: Regulation of Social Care Professionals in 
England (LC345) 02/04/14 

 Patents, Trade Marks and Design Rights: Groundless Threats (LC346) 15/04/14 

 Taxi and Private Hire Services (LC347) 23/05/14 

 Hate Crime: Should the Current Offences be Extended? (LC348) 28/05/14 

 Conservation Covenants (LC349) 24/06/14 

 Fiduciary Duties of Investment Intermediaries (LC 350) 01/07/14 

 Data Sharing between Public Bodies (LC 351) 11/07/14 

 Annual Report 2013-14 (LC352) 15/07/14 

 Insurance Contract Law: Business Disclosure; Warranties’ Insurers’ Remedies for 
Fraudulent Claims; Late Payment. (LC 353) 17/07/14 

 Twelfth Programme of Law Reform (LC354) 23/07/14 

 Social Investment by Charities (Recommendations Paper) 24/09/14 

 The Work of the Law Commission (incorporating the Twelfth Programme) 24/10/14 

 Simplification of Criminal Law: Kidnapping and Related Offences (LC355) 20/11/14 

 Rights to Light (LC356) 04/12/14 

 Statute Law Repeals: Twentieth Report (LC 357/ SLC 243), 3/6/15 

 Simplification of Criminal Law: Public Nuisance and Outraging Public Decency (LC 
358, 25/06/15) 

 Annual Report 2014-15 (LC359) 20/07/15 

 Patents, Trade Marks and Designs: Unjustified Threats (LC360) 13/10/15 

 Reform of Offences against the Person (LC361) 03/11/15 

 Wildlife Law (LC362) 10/11/15 

 Firearms Law – Reforms to Address Pressing Problems (LC363) 16/12/15 

 Unfitness to Plead (LC364) 13/01/16 

 Electoral Law: Interim Report (04/02/16) 



(2) CONSULTATION / OTHER PUBLICATIONS PUBLISHED SINCE AUGUST 2012 

 Wildlife Law (LCCP206) 14/08/12 

 Contempt of Court: Scandalising the Court (LCCP207) 10/08/12 

 Matrimonial Property, Needs and Agreements (LCCP208) 11/09/12 

 Contempt of Court (LCCP209) 28/11/12 

 Rights to Light (LCCP210) 18/02/13 

 Conservation Covenants (LCCP211) 28/03/13 

 Patents, Trade Marks and Design Rights: Groundless Threats (LCCP212) 17/04/13 

 Hate Crime: The Case for Extending the Existing Offences (LCCP213) 27/06/13 

 Criminal Liability: Insanity and Automatism (Discussion Paper) 23/07/13 

 Data Sharing between Public Bodies (LCCP214) 16/09/13 

 Fiduciary Duties of Investment Intermediaries (LCCP215) 22/10/13 

 Social Investment by Charities: A Consultation Paper (LCCP216) 24/04/14 

 Unfitness to Plead (Issues Paper) 02/05/14 

 Reform of Offences against the Person: A Scoping Consultation Paper (LCCP217) 
12/11/14 

 General Statute Law Repeals: A Consultation Paper (SLR 03/14) 27/11/14 

 Electoral Law: A Joint Consultation Paper (LCCP218) 09/12/14 

 Enforcement of Family Financial Orders: A Consultation Paper (LCCP 219) 11/03/15 

 Technical Issues in Charity Law: A Consultation Paper (LCCP 220) 20/03/15 

 Insurance Contract Law: Insurable Interest – Updated Proposals (Issues Paper) 
27/03/15 

 Consumer Prepayments on Retailer Insolvency: A Consultation Paper (LCCP 221) 
18/06/15 

 Sentencing Procedure (Transition Issues Paper) 01/07/15 

 Mental Capacity and Deprivation of Liberty: A Consultation Paper (LC 222) 07/07/15 

 Form and Accessibility of the Law Applicable to Wales (LCCP 223) 09/07/15 

 Firearms Law (LCCP 224) 20/07/15 

 Bills of Sale (LCCP 225) 09/09/15 

 Residential Leases: Fees on Transfer of Title, Change of Occupancy and Other 
Events (LCCP 226) 29/10/15 

 Getting Married: A Scoping Paper (17/12/15) 

 Misconduct in Public Office (Issues Paper 1) 20/01/16 



(3) CURRENT LAW REFORM PROJECTS 

Public Law 

Electoral Law – we published an interim report on 4 February and are awaiting the 
Government’s response, after which we will decide with Government whether to pursue a full 
law reform project. 

Mental Capacity and Deprivation of Liberty – we will publish a final report with 
recommendations and a draft Bill by the end of 2016. 

Planning and Development Control in Wales – we plan to publish a scoping paper by May 
2016. 

The Form and Accessibility of the Law applicable in Wales – we plan to publish a report by 
May 2016. 

Criminal Law 

Misconduct in Public Office – we published an issues paper in January and we plan to 
publish a further paper, possibly a full consultation paper, in June 2016. 

Sentencing – we plan to publish a report in April 2016. 

Breaches of Protected Government Data – we have just begun this project, and we are at 
the initiation and research stage; we expect to complete the project within twelve months 
 

Property Family and Trust Law 

Enforcement of Family Financial Orders – we expect to publish our recommendations in 
2017. 

Charities – this project is in two parts: we expect to publish our recommendations (with a 
draft Bill) on Technical Issues at the end of 2016; the Charities (Protection and Social 
Investment) Bill, which is awaiting Royal Assent, will implement our proposals on Social 
Investment by Charities. 

Land Registration – we plan to publish a consultation paper at the end of March 2016. 

Wills – we had planned to commence this project last year but postponed it to allow us to 
complete our review of marriage law (see next item); we will publish a revised timetable for 
this project shortly. 

Marriage – we published a scoping report at the end of 2015 to identify and provide an initial 
analysis of the issues that need to be addressed in order to develop proposals for the reform 
of marriage law. 
 

Commercial and Common Law 

Transfer of Title and Change in Occupancy Fees in Leaseholds – we plan to publish our 
interim recommendation in the summer of 2016. 

Consumer Prepayments in Retailer Insolvency – we hope to publish a discursive report 
(without draft legislation) in the summer of 2016. 

Bills of Sale – we plan to publish our final report (without draft legislation) in the summer of 
2016. 

Groundless Threats in Intellectual Property – we are awaiting a date of introduction for a Bill 
to implement our recommendations (published in October 2015) 

Insurance: Insurable Interest – we plan to publish a report with recommendations and a draft 
Bill by late-summer.  



(4) IMPLEMENTATION SINCE AUGUST 2012 

In Westminster: 

 The Trusts (Capital and Income) Act, which received Royal Assent on 31 January 
2013, implements Law Commission recommendations on Capital and Income in 
Trusts: Classification and Apportionment. 

 The Crime and Courts Act 2013, which received Royal Assent on 25 April 2013, 
implements Law Commission recommendations on Scandalising the Court. 

 The Inheritance and Trustees’ Powers Act, which received Royal Assent on 14 May 
2014, implements Law Commission recommendations on Intestacy. 

 The Care Act 2014, which received Royal Assent on 14 May 2014, implements Law 
Commission recommendations on Adult Social Care. 

 The Co-operative and Community Benefit Societies Act 2014, which received Royal 
Assent on 14 May 2014 is a Law Commission consolidation Act. 

 The Consumer Rights Act 2015, which received the Royal Assent on 26 March 2015, 
implements Law Commission recommendations in three reports: Unfair Contract 
Terms, Consumer Redress for Misleading and Aggressive Practices, and Consumer 
Remedies for Faulty Goods. 

 The Infrastructure Act, which received the Royal Assent on 12 February 2015 
implements Law Commission recommendations on Control of Non-Indigenous 
Invasive Species. 

 The Criminal Justice and Courts Act 2015, which received the Royal Assent on 12 
February 2015, implements certain Law Commission recommendations in relation to 
Juror Misconduct and Internet Publications.  

 The Insurance Act 2015, which received the Royal Assent on 12 February 2015 
implements recommendations in the Law Commission’s most recent report on 
insurance law. 

 The Government announced in October 2014 that it has adopted the 
recommendations in the Law Commission report on Fiduciary Duties of Investment 
Intermediaries. 

 Recommendations in the Law Commission report on Expert Evidence in Criminal 
Proceedings have been implemented in the Criminal Procedure Rules. 

 On 29 January 2015 the Department of Health announced that it accepted the 
majority of the Commission’s recommendations in its joint report with the Scottish 
and Northern Ireland Law Commissions on Regulation of Healthcare / Social Care 
Professionals and is committed to legislate on this matter in due course. 

 The Charities (Protection and Social Investment) Bill, which at 5 February 2016 was 
awaiting Royal Assent, will implement Law Commission proposals on Social 
Investment by Charities. 

 The Enterprise Bill, which had its Second Reading on 2 February 2016, includes 
reforms in our report on insurance law (see also Insurance Act 2015 above) relating 
to late payment of claims. 

 The Policing and Crime Bill, which was introduced on 10 February 2016, will 
implement Law Commission proposals on Firearms Law. 

 
In the Welsh Assembly: 

 The Social Services and Well-being (Wales) Act, which received Royal Assent on 1 
May 2014, implements in Wales Law Commission proposals on Adult Social Care. 
This represents an important milestone for the Law Commission and the National 
Assembly for Wales as this is the first occasion on which Law Commission 



recommendations have been implemented by the National Assembly using its 
powers under Part 4, Government of Wales Act 2006. 

 The Renting Homes (Wales) Bill was introduced into the Welsh Assembly on 9 
February 2015. This Bill will implement the Law Commission’s 2006 report on 
Renting Homes, updated in Renting Homes in Wales/ Rhentu Cartrefi yng Nghymru 
(LC337) 09/04/13 
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