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data in accordance with the Data Protection Act 1998.
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Introduction
This is the second of a number of publications seeking consultees’ views on aspects of
the Law Commission’s project to create a New Sentencing Code for England and Wales.
The first consultation document explained our provisional proposals relating to transition to
the New Sentencing Code, and was published on 1st Jul 2015
(http://www.lawcom.gov.uk/project/sentencing-procedure/).
We received a healthy crop of responses to that first consultation, which we are in the process of
analysing. The general tenor of these responses is extremely supportive. We will summarise those
responses alongside the publication of our next issues paper which we aim to publish in the spring
of 2016. That paper will address a number of discrete policy issues which we believe may require
resolution as part of our task to consolidate and rationalise the law of sentencing.
Unlike the first issues paper in July, or the upcoming issues paper in spring 2016, this document
does not directly address questions of policy to inform our recommendations (and shape the draft
bill). Rather, this document is intended to be a complete statement of the current primary
legislation governing sentencing, with short extracts from some common law and other guidance
(guidelines, practice directions etc.) where these are central to the law in a particular area.
Those with knowledge of the current law of sentencing will be unsurprised to learn that the
document runs to in excess of a thousand pages. The material is presented thematically rather
than in chronological statute order.
The purpose of the publication of this document at this stage, in addition to illustrating the
problematic volume of the current law on this topic, is to receive consultees’ views on three key
questions:
(1)

Is the document comprehensive? In other words, have we missed any statutory
provisions, or are there entire areas, types of sentencing order etc. which are not
reflected in the document but which consultees believe should properly fall within the
remit of the New Sentencing Code?

(2)

Is the document over-inclusive? In other words, are there provisions included in the
document that deal with an area of law that consultees consider should properly fall
outside the scope of the New Sentencing Code?

(3)

Are there errors in the document, for instance provisions which have been repealed or
amended?

Given the length of the document, it is not envisaged that many consultees will have time to
engage in detail with it in its entirety. However, we encourage all with a particular interest in the law
and practice of sentencing to, first, look over the index to the document (which is fully electronically
navigable) and, second, to look in detail at any sections in which they have a particular interest or
expertise with the above questions in mind. Readers should note that this is a statement of the
present law – it is certainly not intended that the New Sentencing Code will be as complex or
difficult to navigate!
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When considering questions (1) and (2) in particular, we would ask consultees to bear in mind the
following decisions which have been made about the scope of the project. As a starting point, the
New Sentencing Code would ideally contain all of the primary legislative material with which a
court might possibly be concerned during the sentencing process, in addition to as much legal
guidance from other sources (common law, practice directions, statutory instruments etc.) as
proves practical and desirable. This aim is subject to the following qualifications:
(1)

We are not addressing the law on confiscation of the proceeds of crime. Whilst we recognise
that this is closely related to issues of sentencing law, the sheer volume of the modern law of
confiscation means it is not possible for us to include it within the New Sentencing Code. It
may be possible for a future codification of confiscation law to take place. Further, given that
in the vast majority of cases contested confiscation proceedings are adjourned to be dealt
with on a separate occasion from the sentencing hearing, and a separate timetable is set for
the confiscation proceedings, we believe that in practice it is possible without great difficulty
to separate confiscation from sentencing. That is not to say the New Sentencing Code will
contain no reference to confiscation whatsoever. It may do so where that would assist the
sentencing court in keeping in mind all of its duties and powers at the sentencing hearing,
perhaps by prompting sentencing courts to remember to address confiscation and set a
timetable where relevant. However the main body of confiscation law will continue to rest,
at least for now, in the Proceeds of Crime Act 2002, and related legislation.

(2)

Our provisional view is that it is necessary to include some provisions dealing with the
administration of sentences. For instance there are some sections dealing with release from
custody which we have included in the document. This is to enable a sentencing court to
understand the effect of the sentence it is seeking to impose, and assist it with its obligation
to explain the effect of any sentence imposed to the offender. However, it is not our intention
to provide a comprehensive source of guidance for those whose role is the administration of
sentences handed down by the courts (prison authorities, probation trusts etc.). For instance,
the Code would not necessarily assist a prison governor when considering the (often difficult)
question of when to release a prisoner serving a sentence handed down under some
previous sentencing regime no longer in force. Again, to include all relevant material would
be an enormous task in itself, and would not be something we could include in this project
with the resources available.

(3)

At present we have included provisions and guidance relating to costs in criminal
proceedings, as these would often be dealt with at the sentencing stage. We welcome
consultees’ views on whether these have been properly included.

(4)

However, at present, we have not included provisions relating to the administration or
enforcement of financial penalties. This is because such provisions are not typically used at a
sentencing hearing, since they relate to separate processes that are merely triggered by the
imposition of a sentence, like confiscation (see above). We welcome consultees’ views on
whether these have been properly excluded.
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Limitations of this publication
We have endeavoured to collect together all of the law on sentencing currently in force, and to
display it in an accurate and up to date manner. Some illustration of the difficulty in identifying the
present law with accuracy is demonstrated by the fact that this document was created over several
months with the assistance of an expert consultant, Lyndon Harris, 1 with access to all the legal
databases – legislation.gov.uk, LexisNexis, Westlaw, Lawtel and so on. For a lay person to
discover the law would be practically impossible. However, given the sheer volume and complexity
of the law in this area, the many different sources in which it is now contained and the frequency
with which it is amended and added to, we acknowledge the likelihood that there will be some error
or omission in our initial efforts.
It is in the nature of this publication, as a consultation document, that we recognise that it would
benefit from the input and expertise of other legal professionals engaged in the theory and practice
of sentencing. This document should therefore not be used as an authoritative statement of the
current law, nor relied on in its current form in practice.

1

Our sincere thanks to Lyndon for his work on this project, and to the providers of those databases.
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Part 1 – General provisions and general principles

1.1

Aims and purposes of sentencing

1.1.1.

Adults (Aged 18+ at conviction)

CJA 2003 s.142 2 : Purposes of sentencing
s.142(1) - any court dealing with an offender in respect of his offence must have regard to the
following purposes of sentencing:
(a)

the punishment of offenders,

(b)

the reduction of crime (including its reduction by deterrence),

(c)

the reform and rehabilitation of offenders,

(d)

the protection of the public, and

(e)

the making of reparation by offenders to persons affected by their offences. 3

s.142(2) - subsection (1) does not apply—
(a)

in relation to an offender who is aged under 18 at the time of conviction,

(b)

to an offence the sentence for which is fixed by law,

(c)

to an offence the sentence for which falls to be imposed under a provision
mentioned in subsection (2A), or

(d)

in relation to the making under Part 3 of the Mental Health Act 1983 (c. 20) of a
hospital order (with or without a restriction order), an interim hospital order, a
hospital direction or a limitation direction.

s.142(2AA) - the provisions referred to in subsection (2)(c) are—

2
3

2

(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953 (minimum sentence
for certain offences involving offensive weapons);

(b)

section 51A(2) of the Firearms Act 1968 (minimum sentence for certain firearms
offences);

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988
(minimum sentence for certain offences involving article with blade or point or
offensive weapon);

(d)

section 110(2) or 111(2) of the Sentencing Act (minimum sentence for certain
drug trafficking and burglary offences);

(e)

section 224A of this Act (life sentence for second listed offence for certain
dangerous offenders);

(f)

section 225(2) or 226(2) of this Act (imprisonment or detention for life for certain
dangerous offenders);

(g)

section 29(4) or (6) of the Violent Crime Reduction Act 2006 (minimum sentence
in certain cases of using someone to mind a weapon).

Commencement: 4 April 2005, 2005/950, art.2 and Sch.1 para.7
R. v Rakib [2011] EWCA Crim 870; [2012] 1 Cr. App. R. (S.) 1 (p.1) underlined the importance of the
provision, stressing that courts must have regard to rehabilitation as an aim of any sentence they are
imposing. Merely repeating the statute, the case has no effect other than to, albeit briefly, remind judges
of their obligations.
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s.142(3) - in this Chapter “sentence”, in relation to an offence, includes any order made by a court
when dealing with the offender in respect of his offence; and “sentencing” is to be
construed accordingly.
Note: “sentence” and “sentencing” includes “any order made by a court when dealing with the
offender in respect of his offence” but does not include offences for which minimum or required
sentences must be imposed, or hospital orders, interim hospital orders or “hybrid” orders under
s.45A of the Mental Health Act 1983.

1.1.2.

Youths (Aged under 18 at sentence)

CDA 1998 s.37 4 : Aim of the youth justice system 5
s.37(1) -

it shall be the principal aim of the youth justice system to prevent offending by children
and young persons.

s.37(2) -

in addition to any other duty to which they are subject, it shall be the duty of all persons
and bodies carrying out functions in relation to the youth justice system to have regard
to that aim.

CJA 2003 s.142A: Purposes etc. of sentencing: offenders under 18 [not in force]
s.142A(1) - this section applies where a court is dealing with an offender aged under 18 in respect
of an offence.
s.142A(2) - the court must have regard to—
(a)

the principal aim of the youth justice system (which is to prevent offending (or
re-offending) by persons aged under 18: see section 37(1) of the Crime and
Disorder Act 1998),

(b)

in accordance with section 44 of the Children and Young Persons Act 1933, the
welfare of the offender, and

(c)

the purposes of sentencing mentioned in subsection (3) (so far as it is not
required to do so by paragraph (a)).

s.142A(3) - those purposes of sentencing are—
(a)

the punishment of offenders,

(b)

the reform and rehabilitation of offenders,

(c)

the protection of the public, and

(d)

the making of reparation by offenders to persons affected by their offences.

s.142A(4) - this section does not apply—

4
5

(a)

to an offence the sentence for which is fixed by law,

(b)

to an offence the sentence for which falls to be imposed under a provision
mentioned in subsection (5), or,

(c)

in relation to the making under Part 3 of the Mental Health Act 1983 of a hospital
order (with or without a restriction order), an interim hospital order, a hospital
direction or a limitation direction.

Commencement: 30 September 1998, 1998/2327 art.2(1)(g)
“youth justice system” means the system of criminal justice in so far as it relates to children and young
persons, CDA 1998 s.42(1).

3

Part 1 – General provisions and general principles

s.142A(5) - the provisions referred to in subsection (4)(b) are—
(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953 (minimum sentence
for certain offences involving offensive weapons);

(b)

section 51A(2) of the Firearms Act 1968 (minimum sentence for certain firearms
offences);

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988
(minimum sentence for certain offences involving article with blade or point or
offensive weapon);

(d)

section 226(2) of this Act (detention for life for certain dangerous offenders);

(e)

section 29(6) of the Violent Crime Reduction Act 2006 (minimum sentence in
certain cases of using someone to mind a weapon).

CYPA 1933 s.44 6 : General considerations
s.44(1) -

every court in dealing with a child or young person who is brought before it, either as
an offender or otherwise, shall have regard to the welfare of the child or young person
and shall in a proper case take steps for removing him from undesirable surroundings,
and for securing that proper provision is made for his education and training.

CYPA 1933 s.59 7 : Miscellaneous provisions as to summary proceedings against juvenile
offenders
s.59(1) -

6
7

4

the words “conviction” and “sentence” shall cease to be used in relation to children and
young persons dealt with summarily and any reference in any enactment whether
passed before or after the commencement of this Act to a person convicted, a
conviction or a sentence shall, in the case of a child or young person, be construed as
including a reference to a person found guilty of an offence, a finding of guilt or an
order made upon such a finding, as the case may be:

Commencement: 1 November 1933, CYPA 1933 s.109(2) and SI 1933/663 art.1.
Commencement: 1 November 1933, CYPA 1933 s.109(2) and SI 1933/663 art.1.
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1.2

Legal representation

PCC(S)A 2000 s.83 8 : Restriction on imposing custodial sentences on persons not legally
represented
s.83(1) -

a magistrates' court on summary conviction, or the Crown Court on committal for
sentence or on conviction on indictment, shall not pass a sentence of imprisonment on
a person who:
(a)

is not legally represented in that court, and

(b)

has not been previously sentenced to that punishment by a court in any part of
the United Kingdom,

unless he is a person to whom subsection (3) below applies.
s.83(2) -

a magistrates' court on summary conviction, or the Crown Court on committal for
sentence or on conviction on indictment, shall not:
(a)

pass a sentence of detention under section 90 or 91 below,

(b)

pass a sentence of custody for life under section 93 or 94 below,

(c)

pass a sentence of detention in a young offender institution, or

(d)

make a detention and training order,

on or in respect of a person who is not legally represented in that court unless he is a
person to whom subsection (3) below applies.
s.83(3) -

this subsection applies to a person if either:
(a)

representation was made available to him for the purposes of the proceedings
under Part 1 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012
but was withdrawn because of his conduct or because it appeared that his
financial resources were such that he was not eligible [for such representation;

(aa) he applied for such representation and the application was refused because it
appeared that his financial resources were such that he was not eligible for such
representation; or
(b)

having been informed of his right to apply for such representation and having had
the opportunity to do so, he refused or failed to apply.

s.83(4) -

for the purposes of this section a person is to be treated as legally represented in a
court if, but only if, he has the assistance of counsel or a solicitor to represent him in
the proceedings in that court at some time after he is found guilty and before he is
sentenced.

s.83(5) -

for the purposes of subsection (1)(b) above a previous sentence of imprisonment which
has been suspended and which has not taken effect under section 119 below or under
section 19 of the Treatment of Offenders Act (Northern Ireland) 1968 shall be
disregarded.

s.83(6) -

in this section “sentence of imprisonment” does not include a committal for contempt of
court or any kindred offence.

8

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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Part 1 – General provisions and general principles

1.3

Determining the seriousness of an offence and
statutory aggravating factors

1.3.1.

Seriousness

CJA 2003 s.143 9 : Determining the seriousness of an offence
s.143(1) - in considering the seriousness of any offence, the court must consider the offender's
culpability in committing the offence and any harm which the offence caused, was
intended to cause or might forseeably have caused.
s.143(2) - in considering the seriousness of an offence (“the current offence”) committed by an
offender who has one or more previous convictions, the court must treat each previous
conviction as an aggravating factor if (in the case of that conviction) the court considers
that it can reasonably be so treated having regard, in particular, to—
(a)

the nature of the offence to which the conviction relates and its relevance to the
current offence, and

(b)

the time that has elapsed since the conviction.

s.143(3) - in considering the seriousness of any offence committed while the offender was on
bail, the court must treat the fact that it was committed in those circumstances as an
aggravating factor. 10
s.143(4) - any reference in subsection (2) to a previous conviction is to be read as a reference
to—
(a)

a previous conviction by a court in the United Kingdom,

(aa) a previous conviction by a court in another member State of a relevant offence
under the law of that State,
(b)

a previous conviction of a service offence within the meaning of the Armed
Forces Act 2006 (“conviction” here including anything that under section 376(1)
and (2) of that Act is to be treated as a conviction), or

(c)

a finding of guilt in respect of a member State service offence.

s.143(5) - subsections (2) and (4) do not prevent the court from treating:
(a)

a previous conviction by a court outside both the United Kingdom and any other
member State, or

(b)

a previous conviction by a court in any member State (other than the United
Kingdom) of an offence which is not a relevant offence,

as an aggravating factor in any case where the court considers it appropriate to do so.
s.143(6) - for the purposes of this section—

9
10

6

(a)

an offence is “relevant” if the offence would constitute an offence under the law of
any part of the United Kingdom if it were done in that part at the time of the
conviction of the defendant for the current offence,

(b)

“member State service offence” means an offence which—

Commencement: 4 April 2005, 2005/950 art.2 and Sch.1 para.7.
Note: There is no discretion in this provision.
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(i)

was the subject of proceedings under the service law of a member State
other than the United Kingdom, and

(ii)

would constitute an offence under the law of any part of the United
Kingdom, or a service offence (within the meaning of the Armed Forces Act
2006), if it were done in any part of the United Kingdom, by a member of
Her Majesty's forces, at the time of the conviction of the defendant for the
current offence,

(c)

“Her Majesty's forces” has the same meaning as in the Armed Forces Act 2006,
and

(d)

“service law”, in relation to a member State other than the United Kingdom,
means the law governing all or any of the naval, military or air forces of that
State.

Note: This section has to be read in conjunction with the section detailing the custody threshold
and when a community sentence can be imposed.
Note: The Sentencing Guidelines Council’s Overarching Principles: Seriousness Guideline
contains guidance as to the assessment of culpability and harm as a part of the assessment of
seriousness of an offence.

1.3.2.

Racial/religious aggravation

CDA 1998 s.28 11 : Meaning of “racially or religiously aggravated”
s.28(1) -

s.28(2) -

an offence is [racially or religiously aggravated for the purposes of sections 29 to 32
below if—
(a)

at the time of committing the offence, or immediately before or after doing so, the
offender demonstrates towards the victim of the offence hostility based on the
victim's membership (or presumed membership) of a [racial or religious group; or

(b)

the offence is motivated (wholly or partly) by hostility towards members of a racial
or religious group based on their membership of that group.

in subsection (1)(a) above—
“membership”, in relation to a racial or religious group, includes association with
members of that group;
“presumed” means presumed by the offender.

s.28(3) -

it is immaterial for the purposes of paragraph (a) or (b) of subsection (1) above whether
or not the offender's hostility is also based, to any extent, on any other factor not
mentioned in that paragraph.

s.28(4) -

in this section “racial group” means a group of persons defined by reference to race,
colour, nationality (including citizenship) or ethnic or national origins.

s.28(5) -

in this section “religious group” means a group of persons defined by reference to
religious belief or lack of religious belief.

11

Commencement: 30 September 1998, SI 1998/2327 art.2(1)(g).
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CJA 2003 s.145 12 : Increase in sentences for racial or religious aggravation
s.145(1) - this section applies where a court is considering the seriousness of an offence other
than one under sections 29 to 32 of the Crime and Disorder Act 1998 (c. 37) (racially or
religiously aggravated assaults, criminal damage, public order offences and
harassment etc).
s.145(2) - if the offence was racially or religiously aggravated, the court:
(a)

must treat that fact as an aggravating factor, and

(b)

must state in open court that the offence was so aggravated.

s.145(3) - section 28 of the Crime and Disorder Act 1998 (meaning of “racially or religiously
aggravated”) applies for the purposes of this section as it applies for the purposes of
sections 29 to 32 of that Act.
Note: There is no discretion as with other provisions e.g. s.143(2).

1.3.3.

Disability/sexual orientation or transgender identity

CJA 2003 s.146 13 : Increase in sentences for aggravation related to disability, sexual
orientation or transgender identity
s.146(1) - this section applies where the court is considering the seriousness of an offence
committed in any of the circumstances mentioned in subsection (2).
s.146(2) - those circumstances are—
(a)

(b)

that, at the time of committing the offence, or immediately before or after doing
so, the offender demonstrated towards the victim of the offence hostility based
on—
(i)

the sexual orientation (or presumed sexual orientation) of the victim,

(ii)

a disability (or presumed disability) of the victim, or

(iii)

the victim being (or being presumed to be) transgender, or

that the offence is motivated (wholly or partly)—
(i)

by hostility towards persons who are of a particular sexual orientation,

(ii)

by hostility towards persons who have a disability or a particular disability,
or

(iii)

by hostility towards persons who are transgender.

s.146(3) - the court—
(a)

must treat the fact that the offence was committed in any of those circumstances
as an aggravating factor, and

(b)

must state in open court that the offence was committed in such circumstances.

s.146(4) - it is immaterial for the purposes of paragraph (a) or (b) of subsection (2) whether or not
the offender's hostility is also based, to any extent, on any other factor not mentioned in
that paragraph.

12
13
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Commencement: 4 April 2005, 2005/950 art.2 and Sch.1 para.7.
Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
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s.146(5) - in this section “disability” means any physical or mental impairment.
s.146(6) - in this section references to being transgender include references to being transsexual,
or undergoing, proposing to undergo or having undergone a process or part of a
process of gender re-assignment.

1.3.4.

Drugs

MDA 1971 s.4A 14 : Aggravation of offence of supply of controlled drug
s.4A(1) -

s.4A(2) -

this section applies if–
(a)

a court is considering the seriousness of an offence under section 4(3) of this
Act, and

(b)

at the time the offence was committed the offender had attained the age of 18.

if either of the following conditions is met the court–
(a)

must treat the fact that the condition is met as an aggravating factor (that is to
say, a factor that increases the seriousness of the offence), and

(b)

must state in open court that the offence is so aggravated.

s.4A(3) -

the first condition is that the offence was committed on or in the vicinity of school
premises at a relevant time.

s.4A(4) -

the second condition is that in connection with the commission of the offence the
offender used a courier who, at the time the offence was committed, was under the age
of 18.

s.4A(5) -

in subsection (3), a relevant time is–

s.4A(6) -

s.4A(7) -

s.4A(8) -

(a)

any time when the school premises are in use by persons under the age of 18;

(b)

one hour before the start and one hour after the end of any such time.

for the purposes of subsection (4), a person uses a courier in connection with an
offence under section 4(3) of this Act if he causes or permits another person (the
courier)–
(a)

to deliver a controlled drug to a third person, or

(b)

to deliver a drug related consideration to himself or a third person.

for the purposes of subsection (6), a drug related consideration is a consideration of
any description which–
(a)

is obtained in connection with the supply of a controlled drug, or

(b)

is intended to be used in connection with obtaining a controlled drug.

in this section–
“school premises” means land used for the purposes of a school excluding any land
occupied solely as a dwelling by a person employed at the school; and
“school” has the same meaning–

14

(a)

in England and Wales, as in section 4 of the Education Act 1996;

(b)

in Scotland, as in section 135(1) of the Education (Scotland) Act 1980;

Commencement: 1 January 2006, as inserted by DA 2006 s.1(1), SI 2005/3053 art.3(a).
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(c)

1.3.5.

in Northern Ireland, as in Article 2(2) of the Education and Libraries (Northern
Ireland) Order 1986.

Terrorist connection

CTA 2008 s.30 15 : Sentences for offences with a terrorist connection: England and Wales
s.30(1) -

this section applies where a court in England and Wales is considering for the
purposes of sentence the seriousness of an offence specified in Schedule 2 (offences
where terrorist connection to be considered).

s.30(2) -

if having regard to the material before it for the purposes of sentencing it appears to the
court that the offence has or may have a terrorist connection, the court must determine
whether that is the case.

s.30(3) -

for that purpose the court may hear evidence, and must take account of any
representations made by the prosecution and the defence, as in the case of any other
matter relevant for the purposes of sentence.

s.30(4) -

if the court determines that the offence has a terrorist connection, the court—
(a)

must treat that fact as an aggravating factor, and

(b)

must state in open court that the offence was so aggravated.

s.30(5) -

in this section “sentence”, in relation to an offence, includes any order made by a court
when dealing with a person in respect of the offence.

s.30(6) -

this section has effect in relation only to offences committed on or after the day it
comes into force.

CTA 2008 Sch.2: Offences where terrorist connection to be considered
Note: The provisions of the schedule are not listed in this document.
Note: There is a power to amend the list in Schedule 2, see CTA 2008 s.33.

15
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Commencement: 18 June 2009, SI 2009/1256 art.2(b).
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1.4

Custody/Custody threshold/Community sentences

1.4.1.

General principles relating to discretionary custodial sentences

CJA 2003 s.153 16 : Length of discretionary custodial sentences: general provision
s.153(1) - This section applies where a court passes a custodial sentence other than one fixed by
law or imposed under section 224A, 225 or 226
(2)

1.4.2.

Subject to section 1A(5) of the Prevention of Crime Act 1953, section 51A(2) of the
Firearms Act 1968, section 139AA(7) of the Criminal Justice Act 1988, sections 110(2)
and 111(2) of the Sentencing Act, section 29(4) or (6) of the Violent Crime Reduction
Act 2006 and sections 226A(4) and 226B(2) of this Act, the custodial sentence must be
for the shortest term (not exceeding the permitted maximum) that in the opinion of the
court is commensurate with the seriousness of the offence, or the combination of the
offence and one or more offences associated with it.

The custody threshold

CJA 2003 s.152 17 : General restrictions on imposing discretionary custodial sentences
s.152(1) - this section applies where a person is convicted of an offence punishable with a
custodial sentence other than one—
(a)

fixed by law, or

(b)

falling to be imposed under section 1A(5) of the Prevention of Crime Act 1953,
under section 51A(2) of the Firearms Act 1968, under section 139AA(7) of the
Criminal Justice Act 1988, under section 110(2) or 111(2) of the Sentencing Act,
under section 29(4) or (6) of the Violent Crime Reduction Act 2006 or under
224A, section 225(2) or 226(2) of this Act.

s.152(2) - the court must not pass a custodial sentence unless it is of the opinion that the offence,
or the combination of the offence and one or more offences associated with it, was so
serious that neither a fine alone nor a community sentence can be justified for the
offence.
s.152(3) - nothing in subsection (2) prevents the court from passing a custodial sentence on the
offender if—

16

17

18

(a)

he fails to express his willingness to comply with a requirement which is
proposed by the court to be included in a community order and which requires an
expression of such willingness, or

(b)

he fails to comply with an order under section 161(2) 18 (pre-sentence drug
testing).

Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
Not in force.
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CJA 2003 s.166 19 : Savings for powers to mitigate sentences and deal appropriately with
mentally disordered offenders
s.166(1) - nothing in—
(a)

section 148 (imposing community sentences),

(b)

section 152, 153 or 157 (imposing custodial sentences),

(c)

section 156 (pre-sentence reports and other requirements),

(d)

section 164 (fixing of fines),

(e)

paragraph 3 of Schedule 1 to the Criminal Justice and Immigration Act 2008
(youth rehabilitation order with intensive supervision and surveillance), or

(f)

paragraph 4 of Schedule 1 to that Act (youth rehabilitation order with fostering),

prevents a court from mitigating an offender's sentence by taking into account any such
matters as, in the opinion of the court, are relevant in mitigation of sentence.
s.166(2) - Section 152(2) does not prevent a court, after taking into account such matters, from
passing a community sentence even though it is of the opinion that the offence, or the
combination of the offence and one or more offences associated with it, was so serious
that a community sentence could not normally be justified for the offence.
s.166(3) - nothing in the sections mentioned in subsection (1)(a) to (f) prevents a court—
(a)

from mitigating any penalty included in an offender's sentence by taking into
account any other penalty included in that sentence, and

(b)

in the case of an offender who is convicted of one or more other offences, from
mitigating his sentence by applying any rule of law as to the totality of sentences.

s.166(4) - subsections (2) and (3) are without prejudice to the generality of subsection (1).
s.166(5) - nothing in the sections mentioned in subsection (1)(a) to (f) is to be taken—
(a)

as requiring a court to pass a custodial sentence, or any particular custodial
sentence, on a mentally disordered offender, or

(b)

as restricting any power (whether under the Mental Health Act 1983 (c. 20) or
otherwise) which enables a court to deal with such an offender in the manner it
considers to be most appropriate in all the circumstances.

s.166(6) - in subsection (5) “mentally disordered”, in relation to a person, means suffering from a
mental disorder within the meaning of the Mental Health Act 1983.

19
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Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
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1.4.3.

Community sentences

CJA 2003 s.148 20 : Restrictions on imposing community sentences 21
s.148(1) - a court must not pass a community sentence on an offender unless it is of the opinion
that the offence, or the combination of the offence and one or more offences
associated with it, was serious enough to warrant such a sentence.
s.148(2) - where a court passes a community sentence—
(a)

the particular requirement or requirements forming part of the community order,
or, as the case may be, youth rehabilitation order, comprised in the sentence
must be such as, in the opinion of the court, is, or taken together are, the most
suitable for the offender, and

(b)

the restrictions on liberty imposed by the order must be such as in the opinion of
the court are commensurate with the seriousness of the offence, or the
combination of the offence and one or more offences associated with it.

s.148(2A) - subsection (2) is subject to section 177(2A) (community orders: punitive elements) and
to paragraph 3(4) of Schedule 1 to the Criminal Justice and Immigration Act 2008
(youth rehabilitation order with intensive supervision and surveillance).
s.148(4) - subsections (1) and (2)(b) have effect subject to section 151(2).
s.148(5) - the fact that by virtue of any provision of this section—
(a)

a community sentence may be passed in relation to an offence; or

(b)

particular restrictions on liberty may be imposed by a community order or youth
rehabilitation order,

does not require a court to pass such a sentence or to impose those restrictions.

20

21

Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
“Community sentence” means a community order as defined by s.177 or a youth rehabilitation order
under the CJIA 2008 s.1
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1.5

Concurrent/consecutive sentences

Note: See also the Sentencing Council’s Definitive Guideline on Offences Taken into
Consideration and Totality
CJA 2003 s.265 22 : Restriction on consecutive sentences for released prisoners
s.265(1) - a court sentencing a person to a term of imprisonment may not order the term to
commence on the expiry of any other sentence of imprisonment from which he has
been released: (a) under CJA 2003 Part 12 Chapter 6; or (b) under Criminal Justice
Act 1991 Part 2
s.265(2) - in this section “sentence of imprisonment” includes a sentence of detention under
section 91 or 96 of the Sentencing Act or section 227 or 228 of this Act or a sentence
of detention in a young offender institution under section 96 of the Sentencing Act or
under section 226A, 226B, 227 of this Act, and “term of imprisonment” is to be read
accordingly.
CJA 2003 s.155 23 : Consecutive terms of imprisonment [Not in force]
Note: Section 155 amends MCA 1980 s.133 which deals with the powers of the magistrates’ courts
to impose consecutive sentences of imprisonment. Section 155 extends the power to impose
consecutive sentences for summary only offences from 6 months to 65 weeks. The distinction
between summary only and either way offences is removed. However, s.155 has not been
amended to take account of the insertion of MCA 1980 s133(2A).

22
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Commencement: 26 January 2004 for the purposes of the passing of a sentence of imprisonment to which
an intermittent custody order relates and the release on licence of a person serving such a sentence, SI
2003/3282 art.2 and Sch.1. In force 4 April 2005 otherwise, SI 2005/950 art.2(1) and Sch.1 para.19.
CJA 2003 s.155 is not yet in force. See CJA 2003 s.336(3). No commencement order has been made.
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1.6

Totality

CJA 2003 s.166 24 : Mitigating sentence
s.166(1) - nothing in—
(a)

section 148 (imposing community sentences),

(b)

section 152, 153 or 157 (imposing custodial sentences),

(c)

section 156 (pre-sentence reports and other requirements),

(d)

section 164 (fixing of fines),

(e)

paragraph 3 of Schedule 1 to the Criminal Justice and Immigration Act 2008
(youth rehabilitation order with intensive supervision and surveillance), or

(f)

paragraph 4 of Schedule 1 to that Act (youth rehabilitation order with fostering),

prevents a court from mitigating an offender's sentence by taking into account any such
matters as, in the opinion of the court, are relevant in mitigation of sentence.
s.166(3) - nothing in the sections mentioned in subsection (1)(a) to (f) prevents a court:

24

(a)

from mitigating any penalty included in an offender's sentence by taking into
account any other penalty included in that sentence, and

(b)

in the case of an offender who is convicted of one or more other offences, from
mitigating his sentence by applying any rule of law as to the totality of sentences.

Commencement: 4 April 2005, 2005/950 arts.2 and Sch.1 para.7. The section is of no effect in relation to
offences committed before 4 April 2005, see 2005/950 Sch.2 para.5(2)(a).
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1.7

Disparity

Note: Although not the subject of statutory provisions, this is a frequent complaint on appeal
against sentence to the Court of Appeal (Criminal Division). The principle is to be found in R. v
Weekes 1980 2 Cr. App. R. (S.) 377. The headnote reads:
“Where on a trial of two or more defendants, one of them pleads guilty and the other or others not
guilty, and the one who pleads guilty proposes to give evidence either for his co-defendants or for
the Crown, the better sentencing policy is not to sentence that defendant before he gives evidence;
but to sentence all the defendants at the same time and that should be done by the same Court,
whenever that is possible.
When a question of disparity of sentence is raised on appeal, the Court of Appeal should ask not
only whether the appellants labour under a sense of grievance, but whether there is justification for
that grievance.”

16
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1.8

Assistance by offender/Informants

1.8.1.

Formal agreements

SOCPA 2005 s.73 25 : Assistance by defendant: reduction in sentence
s.73(1) -

this section applies if a defendant—
(a)

following a plea of guilty is either convicted of an offence in proceedings in the
Crown Court or is committed to the Crown Court for sentence, and

(b)

has, pursuant to a written agreement made with a specified prosecutor, assisted
or offered to assist the investigator or prosecutor in relation to that or any other
offence.

s.73(2) -

in determining what sentence to pass on the defendant the court may take into account
the extent and nature of the assistance given or offered.

s.73(3) -

if the court passes a sentence which is less than it would have passed but for the
assistance given or offered, it must state in open court—
(a)

that it has passed a lesser sentence than it would otherwise have passed, and

(b)

what the greater sentence would have been.

s.73(4) -

subsection (3) does not apply if the court thinks that it would not be in the public
interest to disclose that the sentence has been discounted; but in such a case the court
must give written notice of the matters specified in paragraphs (a) and (b) of subsection
(3) to both the prosecutor and the defendant.

s.73(5) -

nothing in any enactment which—
(a)

requires that a minimum sentence is passed in respect of any offence or an
offence of any description or by reference to the circumstances of any offender
(whether or not the enactment also permits the court to pass a lesser sentence in
particular circumstances), or

(b)

in the case of a sentence which is fixed by law, requires the court to take into
account certain matters for the purposes of making an order which determines or
has the effect of determining the minimum period of imprisonment which the
offender must serve (whether or not the enactment also permits the court to fix a
lesser period in particular circumstances),

affects the power of a court to act under subsection (2).
s.73(6) -

s.73(7) -

25

if, in determining what sentence to pass on the defendant, the court takes into account
the extent and nature of the assistance given or offered as mentioned in subsection
(2), that does not prevent the court from also taking account of any other matter which
it is entitled by virtue of any other enactment to take account of for the purposes of
determining—
(a)

the sentence, or

(b)

in the case of a sentence which is fixed by law, any minimum period of
imprisonment which an offender must serve.

if subsection (3) above does not apply by virtue of subsection (4) above, sections
174(1)(a) and 270 of the Criminal Justice Act 2003 (c. 44) (requirement to explain

Commencement: 1 April 2006, 2006/378 art.5(1).
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reasons for sentence or other order) do not apply to the extent that the explanation will
disclose that a sentence has been discounted in pursuance of this section.
s.73(8) -

s.73(9) -

in this section:
(a)

a reference to a sentence includes, in the case of a sentence which is fixed by
law, a reference to the minimum period an offender is required to serve, and a
reference to a lesser sentence must be construed accordingly;

(b)

a reference to imprisonment includes a reference to any other custodial sentence
within the meaning of section 76 of the Powers of Criminal Courts (Sentencing)
Act 2000 (c. 6) or Article 2 of the Criminal Justice (Northern Ireland) Order 1996
(S.I. 1996/3160).

an agreement with a specified prosecutor may provide for assistance to be given to
that prosecutor or to any other prosecutor.

s.73(10) - references to a specified prosecutor must be construed in accordance with section 71.
Note: Beyond these provisions, the proper approach to discounting sentences for assistance given
or offered is to be found in case law. The headnote to R. v King (1985) 7 Cr App R (S) 227 reads,
in part, “No hard and fast rule can be laid down as to the amount by which a sentence can be
reduced on a large scale informer by reason of the assistance he gives to the police. The Court
should first of all turn to the offences which the informer has admitted to assess their gravity and
their number, thus enabling a starting figure to be reached… The amount by which the above
starting figure should be reduced will depend upon a number of variable features—the quality and
quantity of the material disclosed by the informer, its accuracy and his willingness to confront other
criminals or give evidence against them and the degree to which he put himself and his family at
risk of reprisal. His criminal life would probably be at an end. Consequently, an expectation of
some substantial mitigation of what would otherwise be the proper sentence is required in order to
produce the desired result, namely the information”.
See also e.g. R. v A and B [1999] 1 Cr App R (S)
SOCPA 2005 s.74 26 : Assistance by defendant: review of sentence
s.74(1) -

s.74(2) -

26
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this section applies if—
(a)

the Crown Court has passed a sentence on a person in respect of an offence,
and

(b)

the person falls within subsection (2).

a person falls within this subsection if—
(a)

he receives a discounted sentence in consequence of his having offered in
pursuance of a written agreement to give assistance to the prosecutor or
investigator of an offence but he knowingly fails to any extent to give assistance
in accordance with the agreement;

(b)

he receives a discounted sentence in consequence of his having offered in
pursuance of a written agreement to give assistance to the prosecutor or
investigator of an offence and, having given the assistance in accordance with
the agreement, in pursuance of another written agreement gives or offers to give
further assistance;

Commencement: 1 April 2006, 2006/378 art.5(1).
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(c)

s.74(3) -

he receives a sentence which is not discounted but in pursuance of a written
agreement he subsequently gives or offers to give assistance to the prosecutor
or investigator of an offence.

a specified prosecutor may at any time refer the case back to the court by which the
sentence was passed if—
(a)

the person is still serving his sentence, and

(b)

the specified prosecutor thinks it is in the interests of justice to do so.

s.74(4) -

a case so referred must, if possible, be heard by the judge who passed the sentence to
which the referral relates.

s.74(5) -

if the court is satisfied that a person who falls within subsection (2)(a) knowingly failed
to give the assistance it may substitute for the sentence to which the referral relates
such greater sentence (not exceeding that which it would have passed but for the
agreement to give assistance) as it thinks appropriate.

s.74(6) -

in a case of a person who falls within subsection (2)(b) or (c) the court may—
(a)

take into account the extent and nature of the assistance given or offered;

(b)

substitute for the sentence to which the referral relates such lesser sentence as it
thinks appropriate.

s.74(7) -

any part of the sentence to which the referral relates which the person has already
served must be taken into account in determining when a greater or lesser sentence
imposed by subsection (5) or (6) has been served.

s.74(8) -

a person in respect of whom a reference is made under this section and the specified
prosecutor may with the leave of the Court of Appeal appeal to the Court of Appeal
against the decision of the Crown Court.

s.74(9) -

Section 33(3) of the Criminal Appeal Act 1968 (c. 19) (limitation on appeal from the
criminal division of the Court of Appeal) does not prevent an appeal to the Supreme
Court under this section.

s.74(10) - a discounted sentence is a sentence passed in pursuance of section 73 or subsection
(6) above.
s.74(11) - references—
(a)

to a written agreement are to an agreement made in writing with a specified
prosecutor;

(b)

to a specified prosecutor must be construed in accordance with section 71.

s.74(12) - in relation to any proceedings under this section:
(a)

the Secretary of State may, in relation to proceedings in England and Wales,
make an order containing provision corresponding to any provision in the
Criminal Appeal Act 1968 (subject to any specified modifications);

(b)

the Department of Justice in Northern Ireland may, in relation to proceedings in
Northern Ireland, make an order containing provision corresponding to any
provision in the Criminal Appeal (Northern Ireland) Act 1980 (subject to any
specified modifications).

s.74(13) - a person does not fall within subsection (2) if—
(a)

he was convicted of an offence for which the sentence is fixed by law, and
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(b)

he did not plead guilty to the offence for which he was sentenced.

s.74(14) - Section 174(1)(a) or 270 of the Criminal Justice Act 2003 (c. 44) (as the case may be)
applies to a sentence substituted under subsection (5) above unless the court thinks
that it is not in the public interest to disclose that the person falls within subsection
(2)(a) above.
s.74(15) - Subsections (3) to (9) of section 73 apply for the purposes of this section as they apply
for the purposes of that section and any reference in those subsections to subsection
(2) of that section must be construed as a reference to subsection (6) of this section.
SOCPA 2005 s.75 27 : Proceedings under section 74: exclusion of public
s.75(1) -

s.75(2) -

s.75(3) -

s.75(4) -

s.75(5) -

this section applies to—
(a)

any proceedings relating to a reference made under section 74(3), and

(b)

any other proceedings arising in consequence of such proceedings.

the court in which the proceedings will be or are being heard may make such order as
it thinks appropriate—
(a)

to exclude from the proceedings any person who does not fall within subsection
(4);

(b)

to give such directions as it thinks appropriate prohibiting the publication of any
matter relating to the proceedings (including the fact that the reference has been
made).

an order under subsection (2) may be made only to the extent that the court thinks—
(a)

that it is necessary to do so to protect the safety of any person, and

(b)

that it is in the interests of justice.

the following persons fall within this subsection—
(a)

a member or officer of the court;

(b)

a party to the proceedings;

(c)

counsel or a solicitor for a party to the proceedings;

(d)

a person otherwise directly concerned with the proceedings.

this section does not affect any other power which the court has by virtue of any rule of
law or other enactment—
(a)

to exclude any person from proceedings, or

(b)

to restrict the publication of any matter relating to proceedings.

SOCPA 2005 s.75A 28 : Proceedings under section 74: use of live link
s.75A -

27
28
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Section 57E of the Crime and Disorder Act 1998 (use of live link in sentencing
hearings) applies to hearings in proceedings relating to a reference under section 74(3)
as it applies to sentencing hearings.

Commencement: 1 April 2006, 2006/378 art.5(1).
Commencement: 15 January 2007, as inserted by Police and Justice Act 2006 Sch.14 para.62, SI
2006/3364 art.2(k) and SI 2007/29 art.2.
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SOCPA 2005 s.75B 29 : Guidance about use of powers under sections 71 to 74
s.75B(1) - the Attorney General may issue guidance to specified prosecutors about the exercise
by them of any of their powers under sections 71 to 74.
s.75B(2) - the Attorney General may from time to time revise any guidance issued under this
section.
s.75B(3) - in this section “specified prosecutor” is to be construed in accordance with section 71.

1.8.2.

The “text” regime

See R. v H [2009] EWCA Crim 2485; [2010] 2 Cr. App. R. (S.) 18 (p.104) the headnote to which
reads, in part, “It was clear that the 2005 Act did not abolish the former system, and that the
previous “text” system might still be used where a defendant had provided assistance which did
not fall within the new arrangements, and in particular the written agreement. The introduction of
the statutory regime did not extinguish the text regime, nor alter the principles which applied to it.

29

Commencement: 6 April 2010, as inserted by CJA 2009 s.113(7), SI 2010/816 art.2 and Sch.1 para.6.

21

Part 1 – General provisions and general principles

1.9

Prevalence of the offence in the locality etc.

Note: There is guidance in the Sentencing Guidelines Council’s Overarching Principles:
Seriousness Guideline at para.1.38 as to the approach to take with regard to increasing a
sentence on the basis of the offence in question being prevalent in the locality.

22

Law Commission: Sentencing law in England and Wales – Legislation currently in force

1.10

Duty of Secretary of State to publish information about
sentencing

CJA 1991 s.95 30 : Information for financial and other purposes
s.95(1) -

the Secretary of State shall in each year publish such information as he considers
expedient for the purpose of—
(a)

enabling persons engaged in the administration of criminal justice to become
aware of the financial implications of their decisions;

(aa) enabling such persons to become aware of the relative effectiveness of different
sentences—

(b)
s.95(2) -

30

(i)

in preventing re-offending, and

(ii)

in promoting public confidence in the criminal justice system; or

facilitating the performance by such persons of their duty to avoid discriminating
against any persons on the ground of race or sex or any other improper ground.

publication under subsection (1) above shall be effected in such manner as the
Secretary of State considers appropriate for the purpose of bringing the information to
the attention of the persons concerned.

Commencement: 31 October 1991, SI 1991/2208 art.2(4) and Sch.3 para.1. The section was amended by
CJA 2003 s.175.
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1.11

The age of the offender

Duty to enquire as to age of offender where it appears individual is a child or young person
CYPA 1933 s.99 31 : Presumption and determination of age
s.99(1) -

where a person, whether charged with an offence or not, is brought before any court
otherwise than for the purpose of giving evidence, and it appears to the court that he is
a child or young person, the court shall make due inquiry as to the age of that person,
and for that purpose shall take such evidence as may be forthcoming at the hearing of
the case, but an order or judgment of the court shall not be invalidated by any
subsequent proof that the age of that person has not been correctly stated to the court,
and the age presumed or declared by the court to be the age of the person so brought
before it shall, for the purposes of this Act, be deemed to be the true age of that
person, and, where it appears to the court that the person so brought before it has
attained the age of eighteen years, that person shall for the purposes of this Act be
deemed not to be a child or young person.

Determining the individual’s age
CYPA 1933 s.99 32 : Presumption and determination of age
s.99(2) -

where in any charge or indictment for any offence under this Act or any of the offences
mentioned in the First Schedule to this Act except as provided in that Schedule, it is
alleged that the person by or in respect of whom the offence was committed was a
child or young person or was under or had attained any specified age, and he appears
to the court to have been at the date of the commission of the alleged offence a child or
young person, or to have been under or to have attained the specified age, as the case
may be, he shall for the purposes of this Act be presumed at that date to have been a
child or young person or to have been under or to have attained that age, as the case
may be, unless the contrary is proved.

s.99(3) -

where, in any charge or indictment for any offence under this Act or any of the offences
mentioned in the First Schedule to this Act, it is alleged that the person in respect of
whom the offence was committed was a child or was a young person, it shall not be a
defence to prove that the person alleged to have been a child was a young person or
the person alleged to have been a young person was a child in any case where the
acts constituting the alleged offence would equally have been an offence if committed
in respect of a young person or child respectively.

s.99(4) -

where a person is charged with an offence under this Act in respect of a person
apparently under a specified age it shall be a defence to prove that the person was
actually of or over that age.

CYPA 1933 Sch.1 33 : Offences against children and young persons, with respect to which
special provisions of this Act apply
Note: The Schedule contains a list of offences. The list is not reproduced here.

31
32
33
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Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1.
Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1.
Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1.
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PCC(S)A 2000 s.164 34 : Further interpretive provisions
s.164(1) - for the purposes of any provision of this Act which requires the determination of the
age of a person by the court or the Secretary of State, his age shall be deemed to be
that which it appears to the court or (as the case may be) the Secretary of State to be
after considering any available evidence.
Note: See also CJA 1982 s.1(6) which is a similar provision for that Act.
Individuals who attain the age of 18 prior to the conclusion of proceedings
CYPA 1964 s.29 35 : Provisions as to persons between the ages of 17 and 18
s.29(1) -

where proceedings in respect of a young person are begun for an offence and he
attains the age of eighteen before the conclusion of the proceedings, the court may
deal with the case and make any order which it could have made if he had not attained
that age.

PCC(S)A 2000 s.7 36 : Powers of Crown Court on committal under s.6
s.7(4) -

34
35
36

where under section 6 above a magistrates' court commits a person to be dealt with by
the Crown Court in respect of an offence triable only on indictment in the case of an
adult (being an offence which was tried summarily because of the offender's being
under 18 years of age), the Crown Court's powers under subsection (1) above in
respect of the offender after he attains the age of 18 shall be powers to do either or
both of the following—
(a)

to impose a fine not exceeding £5,000;

(b)

to deal with the offender in respect of the offence in any way in which the
magistrates' court could deal with him if it had just convicted him of an offence
punishable with imprisonment for a term not exceeding six months.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 1 February 1964, SI 1964/2056 art.1 and Sch.1 para.1.
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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2.1

Committal/Remitting juvenile for sentence

2.1.1.

Adults (aged 18+)

PCC(S)A 2000 s.3 37 : committal after conviction on summary trial for either way offence
s.3(1) -

subject to subsection (4) below, this section applies where on the summary trial of an
offence triable either way a person aged 18 or over is convicted of the offence.

s.3(2) -

if the court is of the opinion—
(a)

that the offence or the combination of the offence and one or more offences
associated with it was so serious that the Crown Court should, in the court’s
opinion, have the power to deal with the offender in any way it could deal with
him if he had been convicted on indictment,

the court may commit the offender in custody or on bail to the Crown Court for
sentence in accordance with section 5(1) below.
s.3(3) -

where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

s.3(4) -

this section does not apply in relation to an offence as regards which this section is
excluded by section 17D or 33 of the Magistrates’ Courts Act 1980 (certain offences
where value involved is small).

s.3(5) -

the preceding provisions of this section shall apply in relation to a corporation as if—
(a)

the corporation were an individual aged 18 or over; and

(b)

in subsection (2) above, the words “in custody or on bail” were omitted.

PCC(S)A 2000 s.4 38 : Guilty plea indicated for either way offence, with related offences 39
s.4(1) -

s.4(1A) -

37
38
39
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this section applies where—
(a)

a person aged 18 or over appears or is brought before a magistrates’ court (“the
court”) on an information charging him with an offence triable either way (“the
offence”);

(b)

he or (where applicable) his representative indicates under section 17A, 17B or
20(7) of the Magistrates’ Courts Act 1980 that he would plead guilty if the offence
were to proceed to trial; and

(c)

proceeding as if section 9(1) of that Act were complied with and he pleaded guilty
under it, the court convicts him of the offence.

but this section does not apply to an offence as regards which this section is excluded
by section 17D of that Act (certain offences where value involved is small).

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
This section may only be used where the court has sent the adult defendant for trial for some offences
but has to deal with the defendant for other either way offences in relation to which he has indicated a
guilty plea. The defendant may be committed even though the magistrates are not of the view that
greater sentencing powers are required.
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s.4(2) -

if the court has sent the offender to the Crown Court for trial for one or more related
offences, that is to say, one or more offences which, in its opinion, are related to the
offence, it may commit him in custody or on bail to the Crown Court to be dealt with in
respect of the offence in accordance with section 5(1) below.

s.4(3) -

if the power conferred by subsection (2) above is not exercisable but the court is still to
determine to, or to determine whether to, send the offender to the Crown Court for trial
under section 51 or 51A of the Crime and Disorder Act 1998 for one or more related
offences—

s.4(4) -

(a)

it shall adjourn the proceedings relating to the offence until after it has made
those determinations; and

(b)

if it sends the offender to the Crown Court for trial for one or more related
offences, it may then exercise that power.

where the court—
(a)

under subsection (2) above commits the offender to the Crown Court to be dealt
with in respect of the offence, and

(b)

does not state that, in its opinion, it also has power so to commit him under
section 3(2) or, as the case may be, section 3A(2) above,

section 5(1) below shall not apply unless he is convicted before the Crown Court of one
or more of the related offences.
s.4(5) -

where section 5(1) below does not apply, the Crown Court may deal with the offender
in respect of the offence in any way in which the magistrates’ court could deal with him
if it had just convicted him of the offence.

s.4(6) -

where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

s.4(7) -

for the purposes of this section one offence is related to another if, were they both to
be prosecuted on indictment, the charges for them could be joined in the same
indictment.

s.4(8) -

in reaching any decision under or taking any step contemplated by this section—
(a)

the court shall not be bound by any indication of sentence given in respect of the
offence under section 20 of the Magistrates’ Courts Act 1980 (procedure where
summary trial appears more suitable); and

(b)

nothing the court does under this section may be challenged or be the subject of
any appeal in any court on the ground that it is not consistent with an indication of
sentence.

PCC(S)A 2000 s.5 40 : Powers of Crown Court on committal under ss.3, 3A and 4
s.5(1) -

40

where an offender is committed by a magistrates’ court for sentence under section 3,
3A or 4 above, the Crown Court shall inquire into the circumstances of the case and
may deal with the offender in any way in which it could deal with him if he had just
been convicted of the offence on indictment before the court.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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s.5(2) -

in relation to committals under section 4 above, subsection (1) above has effect subject
to section 4(4) and (5) above.

s.5(3) -

Section 20A(1) of the Magistrates’ Courts Act 1980 (which relates to the effect of an
indication of sentence under section 20 of that Act) shall not apply in respect of any
specified offence (within the meaning of section 224 of the Criminal Justice Act
2003)—

2.1.2.

(a)

in respect of which the offender is committed under section 3A(2) above; or

(b)

in respect of which—
(i)

the offender is committed under section 4(2) above; and

(ii)

the court states under section 4(4) above that, in its opinion, it also has
power to commit the offender under section 3A(2) above.

Youths (aged under 18)

PCC(S)A 2000 s.3B 41 : Committal for sentence of young offenders on summary trial of
certain serious offences
s.3B(1) -

this section applies where on the summary trial of an offence mentioned in section
91(1) of this Act a person aged under 18 is convicted of the offence.

s.3B(2) -

if the court is of the opinion that—
(a)

the offence; or

(b)

the combination of the offence and one or more offences associated with it,

was such that the Crown Court should, in the court’s opinion, have power to deal with
the offender as if the provisions of section 91(3) below applied, the court may commit
him in custody or on bail to the Crown Court for sentence in accordance with section
5A(1) below.
s.3B(3) -

41
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where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

As inserted by CJA 2003 Sch.3 para.23, in force 18 June 2012 in certain local justice areas and the
Crown Court for certain purposes, 2012/1320 arts.4(1)(c), 4(2) and 4(3). There are saving provisions in
force in relation to offences for which first appearances etc. were made prior to 18 June 2012, see
2012/1320 art.5. In force 5 November 2012 in certain local justice areas and the Crown Court for certain
purposes, 2012/2574 arts.2(1)(c), 2(2), 2(3) and Sch.1 para.1. There are saving provisions in force in
relation to offences for which first appearances etc. were made prior to 5 November 2012, see
2012/2574 art.3. There is a transitionary provision in 2012/2574 art.4 dealing with the effect of the
commencement in relation to justice areas which were combined. In force 28 May 2013 in certain local
justice areas and the Crown Court for certain purposes, 2013/1103 arts.2(1)(c) and 2(2). There are
saving provisions in force in relation to offences for which first appearances etc. were made prior to 28
May 2013, see 2013/1103 art.3. There is a provision which brings to an end the saving provisions in
2012/1320 art.4 and 5(1), 2012/2574 art.2 and 3(1) and 2013/1103 art.2 and 3(1), see 2013/1103 art.4
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PCC(S)A 2000 s.4A 42 : Youth indicated guilty plea, with related offences: defendant sent for
trial on some offences, convicted/pleaded to other offences for which court would have
power to impose detention under s.91 43
s.4A(1) -

this section applies where—
(a)

a person aged under 18 appears or brought before a magistrates’ court (“the
court”) on an information charging him with an offence mentioned in subsection
(1) of section 91 below (“the offence”);

(b)

he or his representative indicates under section 24A or (as the case may be) 24B
of the Magistrates’ Courts Act 1980 (child or young person to indicate intention as
to plea in certain cases) that he would plead guilty if the offence were to proceed
to trial; and

(c)

proceeding as if section 9(1) of that Act were complied with and he pleaded guilty
under it, the court convicts him of the offence.

s.4A(2) -

if the court has sent the offender to the Crown Court for trial for one or more related
offences, that is to say one or more offences which, in its opinion, are related to the
offence, it may commit him in custody or on bail to the Crown Court to be dealt with in
respect of the offence in accordance with section 5A(1) below.

s.4A(3) -

if the power conferred by subsection (2) above is not exercisable but the court is still to
determine to, or to determine whether to, send the offender to the Crown Court for trial
under section 51 or 51A of the Crime and Disorder Act 1998 for one or more related
offences—

s.4A(4) -

42

43

(a)

it shall adjourn the proceedings relating to the offence until after it has made
those determinations; and

(b)

if it sends the offender to the Crown Court for trial for one or more related
offences, it may then exercise that power.

where the court—
(a)

under subsection (2) above commits the offender to the Crown Court to be dealt
with in respect of the offence; and

(b)

does not state that, in its opinion, it also has power so to commit him under
section 3B(2) or, as the case may be, section 3C(2) above,

As inserted by CJA 2003 Sch.3 para.25, in force 18 June 2012 in certain local justice areas and the
Crown Court for certain purposes, 2012/1320 arts.4(1)(c), 4(2) and 4(3). There are saving provisions in
force in relation to offences for which first appearances etc. were made prior to 18 June 2012, see
2012/1320 art.5. In force 5 November 2012 in certain local justice areas and the Crown Court for certain
purposes, 2012/2574 arts.2(1)(c), 2(2) and Sch.1 para.1. There are saving provisions in force in relation
to offences for which first appearances etc. were made prior to 5 November 2012, see 2012/2574 art.3.
There is a transitionary provision in 2012/2574 (see art.4) dealing with the effect of the commencement
in relation to justice areas which had been combined since the original commencement. In force 28 May
2013 in certain local justice areas and the Crown Court for certain purposes, 2013/1103 arts.2(1)(c), 2(2)
and 2(3). There are saving provisions in force in relation to offences for which first appearances etc.
were made prior to 28 May 2013, see 2013/1103 art.3. There is a provision which brings to an end the
saving provisions in 2012/1320 art.4 and 5(1), 2012/2574 art.2 and 3(1) and 2013/1103 art.2 and 3(1),
see 2013/1103 art.4. The 2013 brought into force the new procedure for all local justice areas and
abolished the old committal procedure, see the 2013 order and accompanying explanatory note for
further information.
This section may only be used where the court has sent the juvenile defendant for trial in relation to
some offences, but has to deal with him for other offences for which the court would have the power to
impose detention under PCC(S)A 2000 s.91 in respect of which he has indicated a guilty plea
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section 5A(1) below shall not apply unless he is convicted before the Crown Court of
one or more of the related offences.
s.4A(5) -

where section 5A(1) below does not apply, the Crown Court may deal with the offender
in respect of the offence in any way in which the magistrates’ court could deal with him
if it had just convicted him of the offence.

s.4A(6) -

where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

s.4A(7) -

Section 4(7) above applies for the purposes of this section as it applies for the
purposes of that section.

PCC(S)A 2000 s.5A 44 : Powers of Crown Court on committal under ss.3B, 3C and 4A
s.5A(1) -

where an offender is committed by a magistrates’ court for sentence under section 3B,
3C or 4A above, the Crown Court shall inquire into the circumstances of the case and
may deal with the offender in any way in which it could deal with him if he had just
been convicted of the offence on indictment before the court.

s.5A(2) -

in relation to committals under section 4A above, subsection (1) above has effect
subject to section 4A(4) and (5) above.

44
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As inserted by CJA 2003 Sch.3 para.27, (see 2005/950 Sch.1 para.29(c)) in force 18 June 2012 in
certain local justice areas and the Crown Court for certain purposes, 2012/1320 arts.4(1)(c), 4(2) and
4(3). There are saving provisions in force in relation to offences for which first appearances etc. were
made prior to 18 June 2012, see 2012/1320 art.5. In force 5 November 2012 in certain local justice areas
and the Crown Court for certain purposes, 2012/2574 arts.2(1)(c), 2(2), 2(3) and Sch.1 para.1. There are
saving provisions in force in relation to offences for which first appearances etc. were made prior to 5
November 2012, see 2012/2574 art.3. There is a transitionary provision in 2012/2574 art.4 dealing with
the effect of the commencement in relation to justice areas which were combined. In force 28 May 2013
in certain local justice areas and the Crown Court for certain purposes, 2013/1103 arts.2(1)(c), 2(2) and
2(3). There are saving provisions in force in relation to offences for which first appearances etc. were
made prior to 28 May 2013, see 2013/1103 art.3. There is a provision which brings to an end the saving
provisions in 2012/1320 art.4 and 5(1), 2012/2574 art.2 and 3(1) and 2013/1103 art.2 and 3(1), see
2013/1103 art.4. The 2013 order brought into force the new procedure for all local justice areas and
abolished the old committal procedure, see the 2013 order and accompanying explanatory note for
further information.
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2.1.3.

Dangerous offenders

PCC(S)A 2000 s.3A 45 : Committal for sentence of dangerous adult offenders
s.3A(1) -

this section applies where on the summary trial of a specified offence triable either way
a person aged 18 or over is convicted of the offence.

s.3A(2) -

if, in relation to the offence, it appears to the court that the criteria for the imposition of
a sentence under section 226A of the Criminal Justice Act 2003 would be met, the
court must commit the offender in custody or on bail to the Crown Court for sentence in
accordance with section 5(1) below.

s.3A(3) -

where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

s.3A(4) -

in reaching any decision under or taking any step contemplated by this section—
(a)

the court shall not be bound by any indication of sentence given in respect of the
offence under section 20 of the Magistrates’ Courts Act 1980 (procedure where
summary trial appears more suitable); and

(b)

nothing the court does under this section may be challenged or be the subject of
any appeal in any court on the ground that it is not consistent with an indication of
sentence.

s.3A(5) -

nothing in this section shall prevent the court from committing an offender convicted of
a specified offence to the Crown Court for sentence under section 3 above if the
provisions of that section are satisfied.

s.3A(6) -

in this section, references to a specified offence are to a specified offence within the
meaning of section 224 of the Criminal Justice Act 2003.

PCC(S)A 2000 s.5 46 : Powers of Crown Court on committal under ss.3, 3A and 4
s.5(1) -

where an offender is committed by a magistrates’ court for sentence under section 3,
3A or 4 above, the Crown Court shall inquire into the circumstances of the case and
may deal with the offender in any way in which it could deal with him if he had just
been convicted of the offence on indictment before the court.

s.5(2) -

in relation to committals under section 4 above, subsection (1) above has effect subject
to section 4(4) and (5) above.

45

46

As inserted by CJA 2003 Sch.3 para.23, in force 18 June 2012 in certain local justice areas and the
Crown Court for certain purposes, 2012/1320 arts.4(1)(c), 4(2) and 4(3). There are saving provisions in
force in relation to offences for which first appearances etc. were made prior to 18 June 2012, see
2012/1320 art.5. In force 5 November 2012 in certain local justice areas and the Crown Court for certain
purposes, 2012/2574 arts.2(1)(c), 2(2), 2(3) and Sch.1 para.1. There are saving provisions in force in
relation to offences for which first appearances etc. were made prior to 5 November 2012, see
2012/2574 art.3. There is a transitionary provision in 2012/2574 art.4 dealing with the effect of the
commencement in relation to justice areas which were combined. In force 28 May 2013 in certain local
justice areas and the Crown Court for certain purposes, 2013/1103 arts.2(1)(c) and 2(2). There are
saving provisions in force in relation to offences for which first appearances etc. were made prior to 28
May 2013, see 2013/1103 art.3. There is a provision which brings to an end the saving provisions in
2012/1320 art.4 and 5(1), 2012/2574 art.2 and 3(1) and 2013/1103 art.2 and 3(1), see 2013/1103 art.4
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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s.5(3) -

Section 20A(1) of the Magistrates’ Courts Act 1980 (which relates to the effect of an
indication of sentence under section 20 of that Act) shall not apply in respect of any
specified offence (within the meaning of section 224 of the Criminal Justice Act
2003)—
(a)

in respect of which the offender is committed under section 3A(2) above; or

(b)

in respect of which—
(i)

the offender is committed under section 4(2) above; and

(ii)

the court states under section 4(4) above that, in its opinion, it also has
power to commit the offender under section 3A(2) above.

PCC(S)A 2000 s.3C 47 : Committal for sentence of dangerous young offenders
s.3C(1) -

this section applies where on the summary trial of a specified offence a person aged
under 18 is convicted of the offence.

s.3C(2) -

if, in relation to the offence, it appears to the court that the criteria for the imposition of
a sentence under section 226B of the Criminal Justice Act 2003 would be met, the
court must commit the offender in custody or on bail to the Crown Court for sentence in
accordance with section 5A(1) below.

s.3C(3) -

where the court commits a person under subsection (2) above, section 6 below (which
enables a magistrates’ court, where it commits a person under this section in respect of
an offence, also to commit him to the Crown Court to be dealt with in respect of certain
other offences) shall apply accordingly.

s.3C(4) -

nothing in this section shall prevent the court from committing a specified offence to the
Crown Court for sentence under section 3B above if the provisions of that section are
satisfied.

s.3C(5) -

in this section, references to a specified offence are to a specified offence within the
meaning of section 224 of the Criminal Justice Act 2003.

PCC(S)A 2000 s.5A 48 : Powers of Crown Court on committal under ss.3B, 3C and 4A
s.5A(1) -

47
48
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where an offender is committed by a magistrates’ court for sentence under section 3B,
3C or 4A above, the Crown Court shall inquire into the circumstances of the case and
may deal with the offender in any way in which it could deal with him if he had just
been convicted of the offence on indictment before the court.

As inserted by PCC(S)A 2000 Sch.3 para.23, in force 4 April 2005, 2005/950 Sch.1 para.29(b)
As inserted by CJA 2003 Sch.3 para.27, (see 2005/950 Sch.1 para.29(c)) in force 18 June 2012 in
certain local justice areas and the Crown Court for certain purposes, 2012/1320 arts.4(1)(c), 4(2) and
4(3). There are saving provisions in force in relation to offences for which first appearances etc. were
made prior to 18 June 2012, see 2012/1320 art.5. In force 5 November 2012 in certain local justice areas
and the Crown Court for certain purposes, 2012/2574 arts.2(1)(c), 2(2), 2(3) and Sch.1 para.1. There are
saving provisions in force in relation to offences for which first appearances etc. were made prior to 5
November 2012, see 2012/2574 art.3. There is a transitionary provision in 2012/2574 art.4 dealing with
the effect of the commencement in relation to justice areas which were combined. In force 28 May 2013
in certain local justice areas and the Crown Court for certain purposes, 2013/1103 arts.2(1)(c), 2(2) and
2(3). There are saving provisions in force in relation to offences for which first appearances etc. were
made prior to 28 May 2013, see 2013/1103 art.3. There is a provision which brings to an end the saving
provisions in 2012/1320 art.4 and 5(1), 2012/2574 art.2 and 3(1) and 2013/1103 art.2 and 3(1), see
2013/1103 art.4. The 2013 order brought into force the new procedure for all local justice areas and
abolished the old committal procedure, see the 2013 order and accompanying explanatory note for
further information.
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s.5A(2) -

in relation to committals under section 4A above, subsection (1) above has effect
subject to section 4A(4) and (5) above.

2.1.4.

Corporations

See ‘Adults’ above, specifically PCC(S)A 2000 s.3(5)

2.1.5.

Subsidiary (or “related”) offences

Note: Where an offender is committed under any of the sections above (or provisions relating to
specific sentencing orders) the magistrates’ court may commit the offender for other offences
which could not be committed under the principal provision.
PCC(S)A 2000 s.6 49 : Committal where defendant committed in respect of another offence
s.6(1) -

this section applies where a magistrates’ court (“the committing court”) commits a
person in custody or on bail to the Crown Court under any enactment mentioned in
subsection (4) below to be sentenced or otherwise dealt with in respect of an offence
(“the relevant offence”).

s.6(2) -

where this section applies and the relevant offence is an indictable offence, the
committing court may also commit the offender, in custody or on bail as the case may
require, to the Crown Court to be dealt with in respect of any other offence whatsoever
in respect of which the committing court has power to deal with him (being an offence
of which he has been convicted by that or any other court).

s.6(3) -

where this section applies and the relevant offence is a summary offence, the
committing court may commit the offender, in custody or on bail as the case may
require, to the Crown Court to be dealt with in respect of—
(a)

(b)

s.6(4) -

49

any other offence of which the committing court has convicted him, being either—
(i)

an offence punishable with imprisonment; or

(ii)

an offence in respect of which the committing court has a power or duty to
order him to be disqualified under section 34, 35 or 36 of the Road Traffic
Offenders Act 1988 (disqualification for certain motoring offences); or

any suspended sentence in respect of which the committing court has under
paragraph 11(1) of Schedule 12 to the Criminal Justice Act 2003 power to deal
with him.

the enactments referred to in subsection (1) above are—
(a)

the Vagrancy Act 1824 (incorrigible rogues);

(b)

sections 3 to 4A above (committal for sentence for offences triable either way);

(c)

section 13(5) below (conditionally discharged person convicted of further
offence);

(e)

paragraph 11(2) of Schedule 12 to the Criminal Justice Act 2003 (committal to
Crown Court where offender convicted during operational period of suspended
sentence).

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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PCC(S)A 2000 s.7 50 : Powers of Crown Court on committal under s.6
s.7(1) -

where under section 6 above a magistrates’ court commits a person to be dealt with by
the Crown Court in respect of an offence, the Crown Court may after inquiring into the
circumstances of the case deal with him in any way in which the magistrates’ court
could deal with him if it had just convicted him of the offence.

s.7(2) -

subsection (1) above does not apply where under section 6 above a magistrates’ court
commits a person to be dealt with by the Crown Court in respect of a suspended
sentence, but in such a case the powers under paragraphs 8 and 9 of Schedule 12 to
the Criminal Justice Act 2003 (power of court to deal with suspended sentence) shall
be exercisable by the Crown Court.

s.7(3) -

without prejudice to subsections (1) and (2) above, where under section 6 above or any
enactment mentioned in subsection (4) of that section a magistrates’ court commits a
person to be dealt with by the Crown Court, any duty or power which, apart from this
subsection, would fall to be discharged or exercised by the magistrates’ court shall not
be discharged or exercised by that court but shall instead be discharged or may
instead be exercisable by the Crown Court.

s.7(4) -

where under section 6 above a magistrates’ court commits a person to be dealt with by
the Crown Court in respect of an offence triable only on indictment in the case of an
adult (being an offence which was tried summarily because of the offender’s being
under 18 years of age), the Crown Court’s powers under subsection (1) above in
respect of the offender after he attains the age of 18 shall be powers to do either or
both of the following—

2.1.6.

(a)

to impose a fine not exceeding £5,000;

(b)

to deal with the offender in respect of the offence in any way in which the
magistrates’ court could deal with him if it had just convicted him of an offence
punishable with imprisonment for a term not exceeding six months.

Specific offences or sentencing orders

Adjournment prior to committal
R v Southwark Crown Court ex parte Commissioner of the Metropolis (1984) 6 Cr. App. R. (S.) 304
A court may adjourn for the purpose of obtaining a pre-sentence report prior to committal. 51
Attendance Centre Order, Breach of
PCC(S)A 2000 Sch.5
para.2(1)(c) 52 if it is proved to the satisfaction of the magistrates’ court before which an
offender appears or is brought under paragraph 1 above that he has failed without
reasonable excuse to attend as mentioned in sub-paragraph (1)(a) of that paragraph or
has committed such a breach of rules as is mentioned in sub-paragraph (1)(b) of that
paragraph, that court may deal with him in any one of the following ways—
[…]

50
51
52
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
However, it is necessary to consider the case law surrounding “legitimate expectation”.
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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(c)

where the order was made by the Crown Court, it may commit him to custody or
release him on bail until he can be brought or appear before the Crown Court.

para.3(1) 53 - where by virtue of paragraph 2(1)(c) above the offender is brought or appears before
the Crown Court and it is proved to the satisfaction of the court—
(a)

that he has failed without reasonable excuse to attend as mentioned in
paragraph 1(1)(a) above, or

(b)

that he has committed such a breach of rules as is mentioned in paragraph
1(1)(b) above,

that court may deal with him, for the offence in respect of which the order was made, in
any way in which it could have dealt with him for that offence if it had not made the
order.
para.3(2) - where the Crown Court deals with an offender under sub-paragraph (1) above, it shall
revoke the attendance centre order if it is still in force.
Bail, Failing to surrender
BA 1976 s.6 54
s.6(6) -

where a magistrates’ court convicts a person of an offence under subsection (1) or (2)
above the court may, if it thinks—
(a)

that the circumstances of the offence are such that greater punishment should be
inflicted for that offence than the court has power to inflict, or

(b)

in a case where it sends that person for trial to the Crown Court for another
offence, that it would be appropriate for him to be dealt with for the offence under
subsection (1) or (2) above by the court before which he is tried for the other
offence,

commit him in custody or on bail to the Crown Court for sentence.
s.6(7) -

a person who is convicted summarily of an offence under subsection (1) or (2) above
and is not committed to the Crown Court for sentence shall be liable to imprisonment
for a term not exceeding 3 months or to a fine not exceeding level 5 on the standard
scale or to both and a person who is so committed for sentence or is dealt with as for
such a contempt shall be liable to imprisonment for a term not exceeding 12 months or
to a fine or to both.

Conditional discharge, Breach of 55
PCC(S)A 2000 s.13 56 : Commission of further offence by person conditionally discharged
PCC(S)A 2000 s.13(5) - if a person in whose case an order for conditional discharge has been
made by the Crown Court is convicted by a magistrates’ court of an offence committed
during the period of conditional discharge, the magistrates’ court—
(a)

53
54
55
56

may commit him to custody or release him on bail until he can be brought or
appear before the Crown Court; and

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 17 April 1978, 1978/132 art.2
Where the order is breached by the commission of another offence
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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(b)

s.13(6) -

if it does so, shall send to the Crown Court a copy of the minute or memorandum
of the conviction entered in the register, signed by the designated officer by
whom the register is kept.

where it is proved to the satisfaction of the court by which an order for conditional
discharge was made that the person in whose case the order was made has been
convicted of an offence committed during the period of conditional discharge, the court
may deal with him, for the offence for which the order was made, in any way in which it
could deal with him if he had just been convicted by or before that court of that offence.

Community Order, Breach of (failure to comply with requirement)
CJA 2003 Sch.8 57
para.9(6) - where a community order was made by the Crown Court and a magistrates’ court
would (apart from this sub-paragraph) be required to deal with the offender under
subparagraph (1)(a), (aa), (b) or (c), it may instead commit him to custody or release
him on bail until he can be brought or appear before the Crown Court.
para.10(1) - (1) Where under paragraph 8 or by virtue of paragraph 9(6) an offender appears or is
brought before the Crown Court and it is proved to the satisfaction of that court that he
has failed without reasonable excuse to comply with any of the requirements of the
community order, the Crown Court must deal with him in respect of the failure in any
one of the following ways—
(a)

by amending the terms of the community order so as to impose more onerous
requirements which the Crown Court could impose if it were then making the
order;

(aa) by ordering the offender to pay a fine of an amount not exceeding £2,500;
(b)

by dealing with him, for the offence in respect of which the order was made, in
any way in which he could have been dealt with for that offence by the court
which made the order if the order had not been made;

(c)

where—
(i)

the offence in respect of which the order was made was not an offence
punishable by imprisonment,

(ii)

the offender is aged 18 or over,

(iii)

the offender has wilfully and persistently failed to comply with the
requirements of the order,

by dealing with him, in respect of that offence, by imposing a sentence of imprisonment
or, in the case of a person aged at least 18 but under 21, detention in a young offender
institution, for a term not exceeding 6 months.

57
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Commencement: 4 April 2005, except for the purposes specified in 2005/950 art.2 and Sch.1 para.32.
The commencement is of no effect for offences committed before 4 April 2005, see 2005/950 Sch.2
para.5(2)(a). The relevant SIs are amended by 2007/391 and 2009/616 but the amendments have since
been repealed. They deal with persons aged 16 and 17 and were never commenced.
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Community order, Breach of (subsequent conviction)
CJA 2003 Sch.8 58
para.22(1) - where an offender in respect of whom a community order made by the Crown Court is
in force is convicted of an offence by a magistrates’ court, the magistrates’ court may
commit the offender in custody or release him on bail until he can be brought before
the Crown Court.
para.22(2) - where the magistrates’ court deals with an offender’s case under subparagraph (1), it
must send to the Crown Court such particulars of the case as may be desirable.
para.23(2) - the Crown Court may—
(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which he could have been dealt with for that offence by
the court which made the order if the order had not been made.

Note: See R. v De Brito [2013] EWCA Crim 1134; [2014] 1 Cr. App. R. (S.) 38 (p.223) for an
example of the way in which the committal provisions under the 2000 Act and other provisions
conflict.
Confiscation order
POCA 2002 s.70 59 : Committal by magistrates’ court
s.70(1) -

s.70(2) -

s.70(3) -

s.70(4) -

58
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this section applies if—
(a)

a defendant is convicted of an offence by a magistrates’ court, and

(b)

the prosecutor asks the court to commit the defendant to the Crown Court with a
view to a confiscation order being considered under section 6.

in such a case the magistrates’ court—
(a)

must commit the defendant to the Crown Court in respect of the offence, and

(b)

may commit him to the Crown Court in respect of any other offence falling within
subsection (3).

an offence falls within this subsection if—
(a)

the defendant has been convicted of it by the magistrates’ court or any other
court, and

(b)

the magistrates’ court has power to deal with him in respect of it.

if a committal is made under this section in respect of an offence or offences—
(a)

section 6 applies accordingly, and

(b)

the committal operates as a committal of the defendant to be dealt with by the
Crown Court in accordance with section 71.

Commencement: 4 April 2005, 2005/950 art.2, Sch.1 para.32 and Sch.2 para.5(2)(a), 2007/391 art.2
(repealed) and 2009/616 art.2 (repealed)
Commencement: 24 March 2003, 2003/333 art.2 and Sch.1 para.1
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s.70(5) -

if a committal is made under this section in respect of an offence for which (apart from
this section) the magistrates’ court could have committed the defendant for sentence
under section 3(2) of the Sentencing Act (offences triable either way) or under section
3B(2) of that Act (committal of child or young person) the court must state whether it
would have done so.

s.70(6) -

a committal under this section may be in custody or on bail.

POCA 2002 s.6 60 : Making of order
s.6(1) -

the Crown Court must proceed under this section if the following two conditions are
satisfied.

s.6(2) -

the first condition is that a defendant falls within any of the following paragraphs—

s.6(3) -

s.6(4) -

s.6(5) -

(a)

he is convicted of an offence or offences in proceedings before the Crown Court;

(b)

he is committed to the Crown Court for sentence in respect of an offence or
offences under section 3, 3A, 3B, 3C, 4, 4A or 6 of the Sentencing Act;

(c)

he is committed to the Crown Court in respect of an offence or offences under
section 70 below (committal with a view to a confiscation order being
considered).

the second condition is that—
(a)

the prosecutor asks the court to proceed under this section, or

(b)

the court believes it is appropriate for it to do so.

the court must proceed as follows—
(a)

it must decide whether the defendant has a criminal lifestyle;

(b)

if it decides that he has a criminal lifestyle it must decide whether he has
benefited from his general criminal conduct;

(c)

if it decides that he does not have a criminal lifestyle it must decide whether he
has benefited from his particular criminal conduct.

if the court decides under subsection (4)(b) or (c) that the defendant has benefited from
the conduct referred to it must—
(a)

decide the recoverable amount, and

(b)

make an order (a confiscation order) requiring him to pay that amount.

s.6(6) -

but the court must treat the duty in subsection (5) as a power if it believes that any
victim of the conduct has at any time started or intends to start proceedings against the
defendant in respect of loss, injury or damage sustained in connection with the
conduct.

s.6(6A) -

the court must also treat the duty in subsection (5) as a power if—
(a)

60
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an order has been made, or it believes an order may be made, against the
defendant under section 4 (criminal unlawful profit orders) of the Prevention of
Social Housing Fraud Act 2013 in respect of profit made by the defendant in
connection with the conduct, or

Commencement: 24 March 2003, 2003/333 art.2 and Sch.1 para.1
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(b)

it believes that a person has at any time started or intends to start proceedings
against the defendant under section 5 (civil unlawful profit orders) of that Act in
respect of such profit.

s.6(7) -

the court must decide any question arising under subsection (4) or (5) on a balance of
probabilities.

s.6(8) -

the first condition is not satisfied if the defendant absconds (but section 27 may apply).

(9)

References in this Part to the offence (or offences) concerned are to the offence (or
offences) mentioned in subsection (2)

POCA 2002 s.71 61 : Sentencing by Crown Court
s.71(1) -

if a defendant is committed to the Crown Court under section 70 in respect of an
offence or offences, this section applies (whether or not the court proceeds under
section 6).

s.71(2) -

in the case of an offence in respect of which the magistrates’ court has stated under
section 70(5) that it would have committed the defendant for sentence, the Crown
Court—

s.71(3) -

(a)

must inquire into the circumstances of the case, and

(b)

may deal with the defendant in any way in which it could deal with him if he had
just been convicted of the offence on indictment before it.

in the case of any other offence the Crown Court—
(a)

must inquire into the circumstances of the case, and

(b)

may deal with the defendant in any way in which the magistrates’ court could
deal with him if it had just convicted him of the offence.

Disqualification from driving (interim)
RTOA 1988 s.26 62 : Interim disqualification
s.26(1) -

where a magistrates’ court—
(a)

commits an offender to the Crown Court under section 6 of the Powers of
Criminal Courts (Sentencing) Act 2000 or any enactment mentioned in
subsection (4) of that section, or

(b)

remits an offender to another magistrates’ court under section 10 of that Act,

to be dealt with for an offence involving obligatory or discretionary disqualification, it
may order him to be disqualified until he has been dealt with in respect of the offence.

61
62

Commencement: 24 March 2003, 2003/333 art.2 and Sch.1 para.1
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Restriction order, Committal for
MHA 1983 s.43 63 : Power of magistrates’ courts to commit for restriction order
s.43(1) -

if in the case of a person of or over the age of 14 years who is convicted by a
magistrates’ court of an offence punishable on summary conviction with
imprisonment—
(a)

the conditions which under section 37(1) above are required to be satisfied for
the making of a hospital order are satisfied in respect of the offender; but

(b)

it appears to the court, having regard to the nature of the offence, the
antecedents of the offender and the risk of his committing further offences if set
at large, that if a hospital order is made a restriction order should also be made,

the court may, instead of making a hospital order or dealing with him in any other
manner, commit him in custody to the Crown Court to be dealt with in respect of the
offence.
s.43(2) -

where an offender is committed to the Crown Court under this section, the Crown Court
shall inquire into the circumstances of the case and may—
(a)

if that court would have power so to do under the foregoing provisions of this Part
of this Act upon the conviction of the offender before that court of such an offence
as is described in section 37(1) above, make a hospital order in his case, with or
without a restriction order;

(b)

if the court does not make such an order, deal with the offender in any other
manner in which the magistrates’ court might have dealt with him.

s.43(3) -

the Crown Court shall have the same power to make orders under sections 35, 36 and
38 above in the case of a person committed to the court under this section as the
Crown Court has under those sections in the case of an accused person within the
meaning of section 35 or 36 above or of a person convicted before that court as
mentioned in section 38 above.

s.43(4) -

the powers of a magistrates’ court under section 3 or 3B of the Powers of Criminal
Courts (Sentencing) Act 2000 (which enable such a court to commit an offender to the
Crown Court where the court is of the opinion, or it appears to the court, as mentioned
in the section in question) shall also be exercisable by a magistrates’ court where it is
of that opinion (or it so appears to it) unless a hospital order is made in the offender’s
case with a restriction order.

s.43(5) -

the power of the Crown Court to make a hospital order, with or without a restriction
order, in the case of a person convicted before that court of an offence may, in the
same circumstances and subject to the same conditions, be exercised by such a court
in the case of a person committed to the court under section 5 of the Vagrancy Act
1824 (which provides for the committal to the Crown Court of persons who are
incorrigible rogues within the meaning of that section).

63

42

Commencement: 30 September 1983, MHA 1983 s.149(2)
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Hospital where court has committed to Crown Court for Restriction order, Admission to 64
MHA 1983 s.44 65 :Committal to hospital under s. 43
s.44(1) -

where an offender is committed under section 43(1) above and the magistrates’ court
by which he is committed is satisfied on written or oral evidence that arrangements
have been made for the admission of the offender to a hospital in the event of an order
being made under this section, the court may, instead of committing him in custody, by
order direct him to be admitted to that hospital, specifying it, and to be detained there
until the case is disposed of by the Crown Court, and may give such directions as it
thinks fit for his production from the hospital to attend the Crown Court by which his
case is to be dealt with.

s.44(2) -

the evidence required by subsection (1) above shall be given by the approved clinician
who would have overall responsibility for the offender’s case or by some other person
representing the managers of the hospital in question.

s.44(3) -

the power to give directions under section 37(4) above, section 37(5) above and
section 40(1) above shall apply in relation to an order under this section as they apply
in relation to a hospital order, but as if references to the period of 28 days mentioned in
section 40(1) above were omitted; and subject as aforesaid an order under this section
shall, until the offender’s case is disposed of by the Crown Court, have the same effect
as a hospital order together with a restriction order

Incorrigible rogues
VA 1824 s.5 66 : Who shall be deemed incorrigible rogues
s.5 -

every person committing any offence against this Act which shall subject him or her to
be dealt with as a rogue and vagabond, such person having been at some former time
adjudged so to be, and duly convicted thereof; shall, subject to section 70 of the
Criminal Justice Act 1982, be deemed an incorrigible rogue within the true intent and
meaning of this Act; and, subject to section 70 of the Criminal Justice Act 1982, it shall
be lawful for any justice of the peace to commit such offender (being thereof convicted
before him by the confession of such offender, or by the evidence on oath of one or
more credible witness or witnesses,) to the Crown Court, either in custody or on bail.

Suspended Sentence Order, Breach of
CJA 2003 Sch.12 67
para.8(1) - this paragraph applies where—

64
65
66
67

(a)

it is proved to the satisfaction of a court before which an offender appears or is
brought under paragraph 6 or 7 or by virtue of section 192(6) that he has failed
without reasonable excuse to comply with any of the community requirements of
the suspended sentence order, or

(b)

an offender is convicted of an offence committed during the operational period of
a suspended sentence (other than one which has already taken effect) and
either—

Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 21 June 1824
Commencement: 4 April 2005, 2005/950 art.2, Sch.1 para.34 and Sch.2 para.5. The commencement is
of no effect in relation to offences committed before 4 April 2005.
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(i)

he is so convicted by or before a court having power under paragraph 11 to
deal with him in respect of the suspended sentence, or

(ii)

he subsequently appears or is brought before such a court.

para.8(2) - the court must consider his case and deal with him in one of the following ways—
(a)

the court may order that the suspended sentence is to take effect with its original
term unaltered,

(b)

the court may order that the sentence is to take effect with the substitution for the
original term of a lesser term,

(ba) the court may order the offender to pay a fine of an amount not exceeding
£2,500,
(c)

(d)

in the case of a suspended sentence order that imposes one or more community
requirements, the court may amend the order by doing any one or more of the
following—
(i)

imposing more onerous community requirements which the court could
include if it were then making the order,

(ii)

subject to subsections (3) and (4) of section 189, extending the supervision
period, or

(iii)

subject to subsection (3) of that section, extending the operational period,

in the case of a suspended sentence order that does not impose any community
requirements, the court may, subject to section 189(3), amend the order by
extending the operational period. 68

para.8(6) - where a suspended sentence order was made by the Crown Court and a magistrates’
court would (apart from this sub-paragraph) be required to deal with the offender under
sub-paragraph (2)(a), (b), (ba) or (c) it may instead commit him to custody or release
him on bail until he can be brought or appear before the Crown Court.
para.8(7) - a magistrates’ court which deals with an offender’s case under subparagraph (6) must
send to the Crown Court—
(a)

a certificate signed by a justice of the peace certifying that the offender has failed
to comply with the community requirements of the suspended sentence order in
the respect specified in the certificate, and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed is admissible as evidence of the failure
before the Crown Court.
para.11(2) - where an offender is convicted by a magistrates’ court of any offence and the court is
satisfied that the offence was committed during the operational period of a suspended
sentence passed by the Crown Court—

68
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(a)

the court may, if it thinks fit, commit him in custody or on bail to the Crown Court,
and

(b)

if it does not, must give written notice of the conviction to the appropriate officer
of the Crown Court.

The subsequent provisions of para.8 and para.10 contain, inter alia, supplementary provisions
concerning the sentencing powers of the court. These powers are not dealt with here, in the committals
section, and are instead dealt with in the Suspended Sentence Order section below.
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PCC(S)A 2000 s.7 69 :
s.7(2) -

subsection (1) above does not apply where under section 6 above a magistrates’ court
commits a person to be dealt with by the Crown Court in respect of a suspended
sentence, but in such a case the powers under paragraphs 8 and 9 of Schedule 12 to
the Criminal Justice Act 2003 (power of court to deal with suspended sentence) shall
be exercisable by the Crown Court. 70

Youth Rehabilitation Order, Breach of
CJIA 2008 Sch.2 71
para.7(1) - sub-paragraph (2) applies if—
(a)

the youth rehabilitation order was made by the Crown Court and contains a
direction under paragraph 36 of Schedule 1, and

(b)

a youth court or other magistrates’ court would (apart from that subparagraph) be
required, or has the power, to deal with the offender in one of the ways
mentioned in paragraph 6(2).

para.7(2) - the court may instead—
(a)

commit the offender in custody, or

(b)

release the offender on bail,

until the offender can be brought or appear before the Crown Court.
para.7(3) - where a court deals with the offender’s case under sub-paragraph (2) it must send to
the Crown Court—
(a)

a certificate signed by a justice of the peace certifying that the offender has failed
to comply with the youth rehabilitation order in the respect specified in the
certificate, and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed is admissible as evidence of the failure
before the Crown Court.
para.8(1) - this paragraph applies where—

(2)

69
70

71

(a)

an offender appears or is brought before the Crown Court under paragraph 5 or
by virtue of paragraph 7(2), and

(b)

it is proved to the satisfaction of that court that the offender has failed without
reasonable excuse to comply with the youth rehabilitation order.

The Crown Court may deal with the offender in respect of that failure in any one of the
following ways—
(a)

by ordering the offender to pay a fine of an amount not exceeding £2,500,

(b)

by amending the terms of the youth rehabilitation order so as to impose any
requirement which could have been included in the order when it was made—

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
For an example of the complications which can arise with committals and related offences, see R. v
Bateman [2012] EWCA Crim 2518; [2013] 2 Cr. App. R. (S.) 26 (p.174). The case also explains the
rationale for the different provisions.
Commencement: 30 November 2009, 2009/3074 art.2(n)
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(i)

in addition to, or

(ii)

in substitution for,

any requirement or requirements already imposed by the order;
(c)

by dealing with the offender, for the offence in respect of which the order was
made, in any way in which the Crown Court could have dealt with the offender for
that offence.

para.8(12) - the court may impose a youth rehabilitation order with intensive supervision and
surveillance notwithstanding anything in section 1(4)(a) or (b).
para.8(13) - if—
(a)

the order is a youth rehabilitation order with intensive supervision and
surveillance, and

(b)

the offence mentioned in sub-paragraph (2)(c) was punishable with
imprisonment,

the court may impose a custodial sentence notwithstanding anything in section 152(2)
of the Criminal Justice Act 2003 (c. 44) (general restrictions on imposing discretionary
custodial sentences).
para.8(14) - if—
(a)

the order is a youth rehabilitation order with intensive supervision and
surveillance which was imposed by virtue of paragraph 6(13) or sub-paragraph
(12), and

(b)

the offence mentioned in sub-paragraph (2)(c) was not punishable with
imprisonment,

for the purposes of dealing with the offender under sub-paragraph (2)(c), the Crown
Court is to be taken to have had power to deal with the offender for that offence by
making a detention and training order for a term not exceeding 4 months.

2.1.7.

Remitting juvenile for sentence

PCC(S)A 2000 s.8 72 : Power and duty to remit young offender to youth court for sentence
s.8(1) -

subsection (2) below applies where a child or young person (that is to say, any person
aged under 18) is convicted by or before any court of an offence other than homicide.

s.8(2) -

the court may and, if it is not a youth court, shall unless satisfied that it would be
undesirable to do so, remit the case—
(a)

if the offender was sent to the Crown Court for trial under section 51 or 51A of the
Crime and Disorder Act 1998, to a youth court acting for the place where he was
sent to the Crown Court for trial;

(b)

in any other case, to a youth court acting either for the same place as the
remitting court or for the place where the offender habitually resides;

but in relation to a magistrates’ court other than a youth court this subsection has effect
subject to subsection (6) below.
s.8(3) -

72
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where a case is remitted under subsection (2) above, the offender shall be brought
before a youth court accordingly, and that court may deal with him in any way in which
it might have dealt with him if he had been tried and convicted by that court.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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s.8(4) -

a court by which an order remitting a case to a youth court is made under subsection
(2) above—
(a)

may, subject to section 25 of the Criminal Justice and Public Order Act 1994
(restrictions on granting bail), give such directions as appear to be necessary
with respect to the custody of the offender or for his release on bail until he can
be brought before the youth court; and

(b)

shall cause to be transmitted to the designated officer for the youth court a
certificate setting out the nature of the offence and stating—
(i)

that the offender has been convicted of the offence; and

(ii)

that the case has been remitted for the purpose of being dealt with under
the preceding provisions of this section.

s.8(5) -

where a case is remitted under subsection (2) above, the offender shall have no right
of appeal against the order of remission, but shall have the same right of appeal
against any order of the court to which the case is remitted as if he had been convicted
by that court.

s.8(6) -

without prejudice to the power to remit any case to a youth court which is conferred on
a magistrates’ court other than a youth court by subsections (1) and (2) above, where
such a magistrates’ court convicts a child or young person of an offence it must
exercise that power unless the case falls within subsection (7) or (8) below.

s.8(7) -

the case falls within this subsection if the court would, were it not so to remit the case,
be required by section 16(2) below to refer the offender to a youth offender panel (in
which event the court may, but need not, so remit the case).

s.8(8) -

the case falls within this subsection if it does not fall within subsection (7) above but the
court is of the opinion that the case is one which can properly be dealt with by means
of—
(a)

an order discharging the offender absolutely or conditionally, or

(b)

an order for the payment of a fine, or

(c)

an order (under section 150 below) requiring the offender’s parent or guardian to
enter into a recognizance to take proper care of him and exercise proper control
over him,

with or without any other order that the court has power to make when absolutely or
conditionally discharging an offender.
s.8(9) -

in subsection (8) above “care” and “control” shall be construed in accordance with
section 150(11) below.

s.8(10) -

a document purporting to be a copy of an order made by a court under this section
shall, if it purports to be certified as a true copy by the designated officer for the court,
be evidence of the order.
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PCC(S)A 2000 s.9 73 : Power of youth court to remit offender who attains age of 18 to
magistrates’ court other than youth court for sentence
s.9(1) -

where a person who appears or is brought before a youth court charged with an
offence subsequently attains the age of 18, the youth court may, at any time after
conviction and before sentence, remit him for sentence to a magistrates’ court (other
than a youth court).

s.9(2) -

where an offender is remitted under subsection (1) above, the youth court shall adjourn
proceedings in relation to the offence, and—
(a)

section 128 of the Magistrates’ Courts Act 1980 (remand in custody or on bail)
and all other enactments, whenever passed, relating to remand or the granting of
bail in criminal proceedings shall have effect, in relation to the youth court’s
power or duty to remand the offender on that adjournment, as if any reference to
the court to or before which the person remanded is to be brought or appear after
remand were a reference to the court to which he is being remitted; and

(b)

subject to subsection (3) below, the court to which the offender is remitted (“the
other court”) may deal with the case in any way in which it would have power to
deal with it if all proceedings relating to the offence which took place before the
youth court had taken place before the other court.

s.9(3) -

where an offender is remitted under subsection (1) above, section 8(6) above (duty of
adult magistrates’ court to remit young offenders to youth court for sentence) shall not
apply to the court to which he is remitted.

s.9(4) -

where an offender is remitted under subsection (1) above he shall have no right of
appeal against the order of remission (but without prejudice to any right of appeal
against an order made in respect of the offence by the court to which he is remitted).

s.9(5) -

in this section—
(a)

“enactment” includes an enactment contained in any order, regulation or other
instrument having effect by virtue of an Act; and

(b)

“bail in criminal proceedings” has the same meaning as in the Bail Act 1976.

PCC(S)A 2000 s.10 74 : Power of magistrates’ court to remit case to another magistrates’
court for sentence
s.10(1) -

where a person aged 18 or over (“the offender”) has been convicted by a magistrates’
court (“the convicting court”) of an offence to which this section applies (“the instant
offence”) and—
(a)

it appears to the convicting court that some other magistrates’ court (“the other
court”) has convicted him of another such offence in respect of which the other
court has neither passed sentence on him nor committed him to the Crown Court
for sentence nor dealt with him in any other way, and

(b)

the other court consents to his being remitted under this section to the other
court,

the convicting court may remit him to the other court to be dealt with in respect of the
instant offence by the other court instead of by the convicting court.
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s.10(2) -

s.10(3) -

this section applies to—
(a)

any offence punishable with imprisonment; and

(b)

any offence in respect of which the convicting court has a power or duty to order
the offender to be disqualified under section 34, 35 or 36 of the Road Traffic
Offenders Act 1988 (disqualification for certain motoring offences).

where the convicting court remits the offender to the other court under this section, it
shall adjourn the trial of the information charging him with the instant offence, and—
(a)

section 128 of the Magistrates’ Court Act 1980 (remand in custody or on bail) and
all other enactments, whenever passed, relating to remand or the granting of bail
in criminal proceedings shall have effect, in relation to the convicting court’s
power or duty to remand the offender on that adjournment, as if any reference to
the court to or before which the person remanded is to be brought or appear after
remand were a reference to the court to which he is being remitted; and

(b)

subject to subsection (7) below, the other court may deal with the case in any
way in which it would have power to deal with it if all proceedings relating to the
instant offence which took place before the convicting court had taken place
before the other court.

s.10(4) -

the power conferred on the other court by subsection (3)(b) above includes, where
applicable, the power to remit the offender under this section to another magistrates’
court in respect of the instant offence.

s.10(5) -

where the convicting court has remitted the offender under this section to the other
court, the other court may remit him back to the convicting court; and the provisions of
subsections (3) and (4) above (so far as applicable) shall apply with the necessary
modifications in relation to any remission under this subsection.

s.10(6) -

the offender, if remitted under this section, shall have no right of appeal against the
order of remission (but without prejudice to any right of appeal against any other order
made in respect of the instant offence by the court to which he is remitted).

s.10(7) -

nothing in this section shall preclude the convicting court from making any order which
it has power to make under section 148 below (restitution orders) by virtue of the
offender’s conviction of the instant offence.

s.10(8) -

in this section—
(a)

“conviction” includes a finding under section 11(1) below (remand for medical
examination) that the person in question did the act or made the omission
charged, and “convicted” shall be construed accordingly;

(b)

“enactment” includes an enactment contained in any order, regulation or other
instrument having effect by virtue of an Act; and

(c)

“bail in criminal proceedings” has the same meaning as in the Bail Act 1976.
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2.1.8.

Common law rules/principles concerning committals/remission for
sentence

2.1.8.1.

Committals

Magistrates’ Court
Where a magistrates’ court has accepted jurisdiction to summarily try an either-way offence, there
is an unfettered discretion to commit to Crown Court where it subsequently considers that the
offence(s) require(s) greater punishment. 75
MCA 1980 s 20: Procedure where summary trial appears more suitable
s.20(2)

The court shall explain to the accused in ordinary language—
(a)

that it appears to the court more suitable for him to be tried summarily for the
offence;

(b)

that he can either consent to be so tried or, if he wishes, be tried on indictment;
and

(c)

that if he is tried summarily and is convicted by the court, he may be committed
for sentence to the Crown Court under section 3 or (if applicable) section 3A of
the Powers of Criminal Courts (Sentencing) Act 2000 if the court is of such
opinion as is mentioned in subsection (2) of the applicable section.

Having adjourned sentence, indicating that the offender will not be committed for sentence, the
court may not thereafter commit for sentence absent a change in relevant circumstances. 76
Having committed for sentence, a magistrates’ court may not exercise the powers of a sentencing
court, save for imposing a driving disqualification. 77
A court which adjourns a case after conviction to obtain a PSR is not prevented from committing
the defendant for sentence. 78
A magistrates’ court may commit a defendant for sentence if it considers its power to impose a
financial penalty is insufficient to deal with the offence. 79
Invalid committals: where a committal has been made under the appropriate section, but the
memorandum of conviction records the provision(s) incorrectly, the committal is not invalid. 80

75

76
77

78

79
80
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R. v Dover Magistrates’ Court, ex p. Pamment (1994) 15 Cr. App. R. (S.) 778, cited with approval in R. v
Lawson [2001] EWCA Crim 691.
R. v. Nottingham Magistrates’ Court, ex p. Davidson [2000] 1 Cr. App. R. (S.) 167 (LCJ)
R. v Brogan (1975) 60 Cr. App. R. 279; on the particular facts, the court held it was inappropriate for the
committing court to impose a compensation order.
R. v. Southwark Crown Court Ex p. Commissioner of Police for the Metropolis (1984) 6 Cr. App. R. (S.)
304, however, where a legitimate expectation of a non-custodial sentence is held by the defendant, the
Crown Court should not impose a custodial sentence, see R. v Rennes (1985) 7 Cr. App. R. (S.) 343.
Other case law in relation to legitimate expectations will be relevant to this point.
R. v North Essex Justices ex parte Lloyd [2001] 2 Cr.App.R.(S.) 15 (LCJ)
R. v Ayhan [2011] EWCA Crim 3184; [2012] 2 Cr. App. R. (S.) 37 (p.207) (LCJ)
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Crown Court
Where an offender who appears before a magistrates’ court and ask for offences to be taken into
consideration is thereafter committed for sentence, there is no obligation to ask for those offences
to be taken into consideration by the Crown Court, and the sentencer in the Crown Court should
follow the normal procedure for taking offences into consideration as in the case of a conviction on
indictment. 81
Where it appears to the Crown Court that a defendant is not guilty of the offences in respect of
which he has indicated an intention to plead guilty before the magistrates’ court, the Crown Court
may allow him to change his plea and remit the case to the magistrates’ court. 82
When an offender appears before the Crown Court for sentence following a committal for
sentence, formal evidence of identity and conviction should be given; it is not sufficient to rely on
the offender’s own admission. 83
2.1.8.2.
Remission
Where a juvenile is found guilty of an offence before the Crown Court, it will normally be
appropriate for the Crown Court to deal with the juvenile without remitting him to a youth court. 84
Before dealing with an offender who has been committed for sentence, the Crown Court should
ascertain whether an appeal against his conviction is pending. 85 However, the fact that the Crown
Court has imposed sentence following a committal does not deprive it of power to hear an appeal
subsequently. 86
Where a person who has been convicted by a magistrates’ court appeals to the Crown Court, the
Crown Court may not in the exercise of its power as an appellate court commit the appellant to the
Crown Court for sentence. 87

81
82
83
84

85
86
87

R. v Davies (1980) 2 Cr. App. R. (S.) 364
R. v Isleworth Crown Court and Uxbridge Magistrates’ Court Ex p. Buda [2000] 1 Cr. App. R. (S.) 538
R. v Jefferies Unreported, 24 May 1963, see Current Sentencing Practice L12-4A
R. v Lewis (1984) 6 Cr. App. R. (S.) 44. This was cited, with tacit approval of the principles, in R. v
Gaskell [2006] EWCA Crim 2938.
R. v Faithful (1950) 34 Cr. App. R. 220
R. v Croydon Crown Court Ex p. Bernard (1980) 2 Cr. App. R. (S.) 144
R. v Bullock (1963) 47 Cr. App. R. 288
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2.2

Advance indication of sentence

2.2.1.

Goodyear indications

Note: The procedure is not available in the magistrates’ court.
The right to ask for an indication
R. v Goodyear [2005] EWCA Crim 888; [2006] 1 Cr. App. R. (S.) 6 (p.23) at [53]-[78]
“Guidelines
53

The objective of these guidelines is to ensure common process and continuing
safeguards against the creation or appearance of judicial pressure on the defendant.
The potential advantages include, first and foremost, that the defendant himself would
make a better informed decision whether to plead, or not. Experience tends to suggest
that this would result in an increased number of early guilty pleas, with a consequent
reduction in the number of trials, and the number of cases which are listed for trial, and
then, to use current language, “crack” at the last minute, usually at considerable
inconvenience to those involved in the intended trial, and in particular, victims and
witnesses. Properly applied, too, there may be a reduced number of sentences to be
considered by the Attorney General, and where appropriate, referred to this court as
unduly lenient. In short, an increase in the efficient administration of justice will not
impinge on the defendant’s entitlement to tender a voluntary plea.

54

In our judgment, any advance indication of sentence to be given by the judge should
normally be confined to the maximum sentence if a plea of guilty were tendered at the
stage at which the indication is sought. In essence we accept the recommendation of
the Report of the Royal Commission that the judge should treat the request for a
sentence indication, in whatever form it reaches him, as if he were being asked to
indicate the maximum sentence on the defendant at that stage. For the process to go
further, and the judge to indicate his view of the maximum possible level of sentence
following conviction by the jury, as well as its level after a plea of guilty, would have two
specific disadvantages. First, by definition, the judge could not be sufficiently informed
of the likely impact of the trial on him (or the trial judge) in the sentencing context. It
would be unwise for him to bind himself to any indication of the sentence after a trial in
advance of it, in effect on a hypothetical basis. If he were to do so, to cover all
eventualities he would probably have to indicate a very substantial possible maximum
sentence. This would lead to a second problem, arising from the comparison between
the two alternatives available to the defendant, that is the maximum level after a trial,
and the maximum level following an immediate plea. With some defendants at any
rate, the very process of comparing the two alternatives would create pressure to
tender a guilty plea.

The judge
55

The judge should not give an advance indication of sentence unless one has been
sought by the defendant.

56

He remains entitled, if he sees fit, to exercise the power recognised in Turner [1970] 2
QB 321 to indicate that the sentence, or type of sentence, on the defendant would be
the same, whether the case proceeded as a plea of guilty or went to trial, with a
resulting conviction. Nowadays, given the guidance published by the Sentencing
Guidelines Council on the credit to be given for a guilty plea, this would be unusual. He
is also entitled in an appropriate case to remind the defence advocate that the
defendant is entitled to seek an advance indication of sentence.
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57

In whatever circumstances an advance indication of sentence is sought, the judge
retains an unfettered discretion to refuse to give one. It may indeed be inappropriate for
him to give any indication at all. For example, he may consider that for a variety of
reasons the defendant is already under pressure (perhaps from a co-accused), or
vulnerable, and that to give the requested indication, even in answer to a request, may
create additional pressure. Similarly, he may be troubled that the particular defendant
may not fully have appreciated that he should not plead guilty unless in fact he is guilty.
Again, the judge may believe that if he were to give a sentence indication at the stage
when it is sought, he would not properly be able to judge the true culpability of the
defendant, or the differing levels of responsibility between defendants. In a case
involving a number of defendants, he may be concerned that an indication given to one
defendant who seeks it, may itself create pressure on another defendant. Yet again,
the judge may consider that the application is no less than a “try on” by a defendant
who intends or would be likely to plead guilty in any event, seeking to take a tactical
advantage of the changed process envisaged in this judgment. If so, he would probably
refuse to say anything at all, and indeed, a guilty plea tendered after such tactical
manoeuvrings may strike the judge as a plea tendered later than the first reasonable
opportunity for doing so, with a consequent reduction in the discount for the guilty plea.

58

Just as the judge may refuse to give an indication, he may reserve his position until
such time as he feels able to give one, for example, until a pre-sentence report is
available. There will be occasions when experience will remind him that in some cases
the psychiatric or other reports may provide valuable insight into the level of risk posed
by the defendant, and if so, he may justifiably feel disinclined to give an indication at
the stage when it is sought. Another problem may simply be that the judge is not
sufficiently familiar with the case to give an informed indication, and if so, he may defer
doing so until he is.

59

In short, the judge may refuse altogether to give an indication, or may postpone doing
so. He may or may not give reasons. In many cases involving an outright refusal, he
would probably conclude that it would be inappropriate to give his reasons. If he has in
mind to defer an indication, the probability is that he would explain his reasons, and
further indicate the circumstances in which, and when, he would be prepared to
respond to a request for a sentence indication.

60

If at any stage the judge refuses to give an indication (as opposed to deferring it) it
remains open to the defendant to seek a further indication at a later stage. However
once the judge has refused to give an indication, he should not normally initiate the
process, except, where it arises, to indicate that the circumstances had changed
sufficiently for him to be prepared to consider a renewed application for an indication.

61

Once an indication has been given, it is binding and remains binding on the judge who
has given it, and it also binds any other judge who becomes responsible for the case.
In principle, the judge who has given an indication should, where possible, deal with
the case immediately, and if that is not possible, any subsequent hearings should be
listed before him. This cannot always apply. We recognise that a new judge has his
own sentencing responsibilities, but judicial comity as well as the expectation aroused
in a defendant that he will not receive a sentence in excess of whatever the first judge
indicated, requires that a later sentencing judge should not exceed the earlier
indication. If, after a reasonable opportunity to consider his position in the light of the
indication, the defendant does not plead guilty, the indication will cease to have effect.
In straightforward cases, once an indication has been sought and given, we do not
anticipate an adjournment for the plea to be taken on another day.

62

Later in this judgment we will deal with the obligations of the defence and the
prosecution, and to the extent that they may be relevant to the judge’s decision, they
should be applied. For example, an indication should not be sought on a basis of
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hypothetical facts. Where appropriate, there must be an agreed, written basis of plea.
Unless there is, the judge should refuse to give an indication: otherwise he may
become inappropriately involved in negotiations about the acceptance of pleas, and
any agreed basis of plea.
The defence
63

Subject to the judge’s power to give an appropriate reminder to the advocate for the
defendant (para 51) the process of seeking a sentence indication should normally be
started by the defendant.

64

Whether or not the judge has given an appropriate reminder, the defendant’s advocate
should not seek an indication without written authority, signed by his client, that he, the
client wishes to seek an indication.

65

The advocate is personally responsible for ensuring that his client fully appreciates
that:
(a)

he should not plead guilty unless he is guilty;

(b)

any sentence indication given by the judge remains subject to the entitlement of
the Attorney General (where it arises) to refer an unduly lenient sentence to the
Court of Appeal;

(c)

any indication given by the judge reflects the situation at the time when it is given,
and that if a “guilty plea” is not tendered in the light of that indication the
indication ceases to have effect;

(d)

any indication which may be given relates only to the matters about which an
indication is sought. Thus, certain steps, like confiscation proceedings, follow
automatically, and the judge cannot dispense with them, nor, by giving an
indication of sentence, create an expectation that they will be dispensed with.

66

An indication should not be sought while there is any uncertainty between the
prosecution and the defence about an acceptable plea or pleas to the indictment, or
any factual basis relating to the plea. Any agreed basis should be reduced into writing
before an indication is sought. Where there is a dispute about a particular fact which
counsel for the defendant believes to be effectively immaterial to the sentencing
decision, the difference should be recorded, so that the judge can make up his own
mind.

67

The judge should never be invited to give an indication on the basis of what would be,
or what would appear to be a “plea bargain”. He should not be asked or become
involved in discussions linking the acceptability to the prosecution of a plea or basis of
plea, and the sentence which may be imposed. He is not conducting nor involving
himself in any plea bargaining. In short, he is not to be asked to indicate levels of
sentence which he may have in mind depending on possible different pleas. Thus, for
example, he should refuse to give an indication based on the possibility that the
defendant might plead guilty to section 18 , alternatively section 20 , alternatively
section 47 of the Offences against the Person Act 1861 (24 & 25 Vict c 100).

68

In the unusual event that the defendant is unrepresented, he would be entitled to seek
a sentence indication of his own initiative. There would be difficulties in either the judge
or prosecuting counsel taking any initiative, and informing an unrepresented defendant
of this right. That might too readily be interpreted as or subsequently argued to have
been improper pressure.

54

Law Commission: Sentencing law in England and Wales – Legislation currently in force

The prosecution
69

As the request for an indication comes from the defence, the prosecution is obliged to
react, rather than initiate the process. This presented no problem in the days before
R v Turner [1970] 2 QB 321 , when the common understanding, universally applied,
was that the prosecution did not, indeed was obliged not to involve itself in or appeal
against a sentencing decision. None of that continues to apply.

70

We must expressly identify a number of specific matters for which the advocate for the
prosecution is responsible.
(a)

If there is no final agreement about the plea to the indictment, or the basis of
plea, and the defence nevertheless proceeds to seek an indication, which the
judge appears minded to give, prosecuting counsel should remind him of this
guidance, that normally speaking an indication of sentence should not be given
until the basis of the plea has been agreed, or the judge has concluded that he
can properly deal with the case without the need for a Newton hearing (R v
Newton (1982) 77 Cr App R 13).

(b)

If an indication is sought, the prosecution should normally inquire whether the
judge is in possession of or has had access to all the evidence relied on by the
prosecution, including any personal impact statement from the victim of the
crime, as well as any information of relevant previous convictions recorded
against the defendant.

(c)

If the process has been properly followed, it should not normally be necessary for
counsel for the prosecution, before the judge gives any indication, to do more
than, first, draw the judge’s attention to any minimum or mandatory statutory
sentencing requirements, and where he would be expected to offer the judge
assistance with relevant guideline cases, or the views of the Sentencing
Guidelines Council, to invite the judge to allow him to do so, and second, where it
applies, to remind the judge that the position of the Attorney General to refer any
eventual sentencing decision as unduly lenient is not affected.

(d)

In any event, counsel should not say anything which may create the impression
that the sentence indication has the support or approval of the Crown.

Section 36 of the Criminal Justice Act 1988
71

We have reflected on the possible impact of these changes on the exercise by the
Attorney General of his responsibilities to refer unduly lenient sentences to this court, in
the light of further submissions received in writing from counsel for the prosecution
after the conclusion of the hearing. We do not envisage a process by which the judge
should give some kind of preliminary indication, leading to comments on it by counsel
for the Crown, with the judge then reconsidering his indication, and perhaps raising it to
a higher level, with counsel for the defendant then making further submissions to
persuade the judge, after all, to reduce his indication. If nothing else, such a process
would smack of precisely the kind of bargaining process which should be avoided. In
our judgment, if counsel for the prosecution has addressed his responsibilities in
accordance with the previous paragraph, the discretion of the Attorney General to refer
a sentence would be wholly unaffected by the advance sentence indication process. Of
course, if a sentence indication has been given in accordance with these guidelines,
before referring the eventual sentencing decision to this court, the Attorney General’s
decision would no doubt reflect that the defendant had indeed pleaded guilty in
response to the sentence indication, properly sought from and given by the judge. As
we have explained, we do not anticipate that counsel for the Crown will have said or
done anything which may indicate or convey support for or approval of the sentence
indication. If however he has done so, the question whether the sentence should
nevertheless be referred to this court as unduly lenient, and the decision of the court
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whether to interfere with and increase it, will be examined on a case by case basis, in
the light of everything said and done by counsel for the Crown.
Appeal against sentence
72

We have expressly dealt with the position of the Attorney General if, in the event, an
unduly lenient sentence is imposed. The defendant’s entitlement to apply for leave to
appeal against sentence if, for example, insufficient allowance has been made for
matters of genuine mitigation, is similarly unaffected.

Process
73

We anticipate that any sentence indication would normally be sought at the plea and
case management hearing. In cases “sent” to the Crown Court under section 51 of the
Crime and Disorder Act 1998, or transferred under section 4 of the Criminal Justice Act
1987 or section 53 of the Criminal Justice Act 1991, this is usually the first opportunity
for the defendant to plead guilty and therefore the moment when the maximum
discount for the guilty plea will be available to the defendant. For victims and
witnesses, too, there is a huge advantage in the earliest possible conclusion to the
case. That said, as the judgment makes clear, we do not rule out the entitlement of a
defendant to seek an indication at a later stage, or even, in what we know would be a
rare case, during the course of the trial itself.

74

The judge is most unlikely to be able to give an indication, even if it is sought, in
complicated or difficult cases, unless issues between the prosecution and the defence
have been addressed and resolved. Therefore in such cases, no less than seven days’
notice in writing of an intention to seek an indication should normally be given in writing
to the prosecution, and the court. If an application is made without notice when it
should have been given, the judge may conclude that any inevitable adjournment
should have been avoided and that the discount for the guilty plea should be reduced
accordingly. It may be that in due course the Criminal Procedure Rules Committee will
wish to consider the question of notice, and its length, and indeed whether either of the
relevant case progression forms should be amended.

75

The hearing should normally take place in open court, with a full recording of the entire
proceedings, and both sides represented, in the defendant’s presence.

76

As already indicated, in cases of any complexity or difficulty, proper notice should be
given to the Crown that a sentence indication will be sought. The fact that notice has
been given, and any reference to a request for a sentence indication, or the
circumstances in which it was sought, would be inadmissible in any subsequent trial.

77

If the process we envisage is properly followed, there should be very little need for the
judge to involve himself in the discussions with the advocates, although obviously he
may wish to seek better information on any aspect of the case which is troubling him.
We do not anticipate an opening by the Crown, or a mitigation plea by the defence.
That must be postponed until after the defendant has pleaded guilty. Generally
speaking, we assume that the process will be very short, the judge bearing in mind that
the defendant and the public are present, and that he (the judge) may be the trial
judge, and that he is simply deciding whether to respond, and if so how, to a request
that he give an indication of the maximum sentence he would pass if the defendant
pleaded guilty at that stage. The fact that the case may yet proceed as a trial, and that
if it does so, no reference may be made to the request for a sentence indication, leads
to the conclusion that reporting restrictions should normally be imposed, to be lifted if
and when the defendant pleads or is found guilty.
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Magistrates’ court
78

In our judgment it would be impracticable for these new arrangements to be extended
to proceedings in the magistrates’ court. We are not at present satisfied that an
advance sentence indication can readily be applied to and processed there. We
believe that it would be better for the new arrangements in the Crown Court to settle in
for some time before considering whether and, if so how, similar arrangements can be
made in the context of summary trials. Accordingly, for the time being, the magistrates
should confine themselves to the statutory arrangements in Schedule 3 to the 2003
Act.”

Criminal Practice Directions 2015 VII Sentencing C.1
C.1

Prior to pleading guilty, it is open to a defendant in the Crown Court to request from the
judge an indication of the maximum sentence that would be imposed if a guilty plea
were to be tendered at that stage in the proceedings, in accordance with the guidance
in R v Goodyear [2005] EWCA Crim 888, [2005] 1 W.L.R. 2532, [2005] 2 Cr. App. R.
20. The defence should notify the court and the prosecution of the intention to seek an
indication in advance of any hearing.

C.2

Attention is drawn to the guidance set out in paragraphs 53 and following of R v
Goodyear. The objective of the Goodyear guidelines is to safeguard against the
creation or appearance of judicial pressure on a defendant. Any advance indication
given should be the maximum sentence if a guilty plea were to be tendered at that
stage of the proceedings only; the judge should not indicate the maximum possible
sentence following conviction by a jury after trial. The judge should only give a
Goodyear indication if one is requested by the defendant, although the judge can, in an
appropriate case, remind the defence advocate of the defendant’s entitlement to seek
an advance indication of sentence.

C.3

Whether to give a Goodyear indication, and whether to give reasons for a refusal, is a
matter for the discretion of the judge, to be exercised in accordance with the principles
outlined by the Court of Appeal in that case. Such indications should normally not be
given if there is a dispute as to the basis of plea unless the judge concludes that he or
she can properly deal with the case without the need for a Newton hearing. If there is a
basis of plea agreed by the prosecution and defence, it must be reduced into writing
and a copy provided to the judge. As always, any basis of plea will be subject to the
approval of the court. In cases where a dispute arises, the procedure in R v
Underwood should be followed prior to the court considering a sentence indication
further, as set out above. The judge should not become involved in negotiations about
the acceptance of pleas or any agreed basis of plea, nor should a request be made for
an indication of the different sentences that might be imposed if various different pleas
were to be offered.

C.4

There should be no prosecution opening nor should the judge hear mitigation.
However, during the sentence indication process the prosecution advocate is expected
to assist the court by ensuring that the court has received all of the prosecution
evidence, any statement from the victim about the impact of the offence, and any
relevant previous convictions. Further, where appropriate, the prosecution should
provide references to the relevant statutory powers of the court, relevant sentencing
guidelines and authorities, and such other assistance as the court requires.

C.5

Attention is drawn to paragraph 70(d) of Goodyear which emphasises that the
prosecution “should not say anything which may create the impression that the
sentence indication has the support or approval of the Crown.” This prohibition against
the Crown indicating its approval of a particular sentence applies in all circumstances
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when a defendant is being sentenced, including when joint sentencing submissions are
made.
C.6

An indication, once given, is, save in exceptional circumstances (such as arose in R v
Newman [2010] EWCA Crim 1566, [2011] 1 Cr. App. R. (S.) 68), binding on the judge
who gave it, and any other judge, subject to overriding statutory obligations such as
those following a finding of “dangerousness”. In circumstances where a judge proposes
to depart from a Goodyear indication this must only be done in a way that does not
give rise to unfairness (see Newman). However, if the defendant does not plead guilty,
the indication will not thereafter bind the court.

C.7

If the offence is a specified offence such that the defendant might be liable to an
assessment of ‘dangerousness’ in accordance with the Criminal Justice Act 2003 it is
unlikely that the necessary material for such an assessment will be available. The court
can still proceed to give an indication of sentence, but should state clearly the
limitations of the indication that can be given.

C.8

A Goodyear indication should be given in open court in the presence of the defendant
but any reference to the hearing is not admissible in any subsequent trial; and reporting
restrictions should normally be imposed.

Additional common law guidance
Judges should not give Goodyear indications in advance of Newton hearings. 88
Goodyear indications are not to be taken into account when considering the appropriate discount
for a guilty plea. 89
An indication should confirm to the guidance given in Goodyear; it is not permissible to seek an
indication as to which category in a Sentencing Council guideline an offence “falls” in. 90
Where the issue of dangerousness is live, an indication may be given but the court should make
clear to the defendant the limitations of the indication, as it is unlikely that the necessary material to
make such a determination would be present at that stage. 91
Indications have to be able to be relied upon and although revisions are possible, they must be
applied in a manner equitable to the defendant. That course may involve allowing the defendant to
change his or her plea. 92
Multiple Goodyear applications may be made, but where subsequent applications are made before
a different judge, the judge should be informed of the earlier indication and the reasons for it being
declined. 93

88
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R. v Martin [2013] EWCA Crim 2565; [2014] 2 Cr. App. R. (S.) 21 (p.144)
R. v Hackney [2013] EWCA Crim 1156
R. v Omole [2011] EWCA Crim 1428; [2012] 1 Cr. App. R. (S.) 41 (p.240)
See for example, R. v Kulah [2007] EWCA Crim 1701; [2008] 1 Cr. App. R. (S.) 85 (p.494)
R. v Newman [2010] EWCA Crim 1566; [2011] 1 Cr. App. R. (S.) 68 (p.419)
R. v Kulah [2007] EWCA Crim 1701; [2008] 1 Cr. App. R. (S.) 85 (p.494)
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2.2.2.

Indications in the Magistrates’ Courts

MCA 1980 s.20 94 : Procedure where summary trial appears more suitable
s.20(1) -

if the court decides under section 19 above that the offence appears to it more suitable
for summary trial, the following provisions of this section shall apply (unless they are
excluded by section 23 below).

s.20(2) -

the court shall explain to the accused in ordinary language—
(a)

that it appears to the court more suitable for him to be tried summarily for the
offence;

(b)

that he can either consent to be so tried or, if he wishes, be tried on indictment;
and

(c)

that if he is tried summarily and is convicted by the court, he may be committed
for sentence to the Crown Court under section 3 or (if applicable) section 3A of
the Powers of Criminal Courts (Sentencing) Act 2000 if the court is of such
opinion as is mentioned in subsection (2) of the applicable section.

s.20(3) -

the accused may then request an indication (“an indication of sentence”) of whether a
custodial sentence or non-custodial sentence would be more likely to be imposed if he
were to be tried summarily for the offence and to plead guilty.

s.20(4) -

if the accused requests an indication of sentence, the court may, but need not, give
such an indication.

s.20(5) -

if the accused requests and the court gives an indication of sentence, the court shall
ask the accused whether he wishes, on the basis of the indication, to reconsider the
indication of plea which was given, or is taken to have been given, under section 17A
or 17B above.

s.20(6) -

if the accused indicates that he wishes to reconsider the indication under section 17A
or 17B above, the court shall ask the accused whether (if the offence were to proceed
to trial) he would plead guilty or not guilty.

Note: See also CJA 2003 Sch.3 which made amendments to the allocation and sending procedure
(including substituting a new MCA 1980 s.20).

94

Commencement: 6 July 1981, SI 1981/457 art.2.
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2.3

Factual basis for sentence

Note: The area is governed by the common law and though fairly settled is rather piecemeal. The
Criminal Practice Directions 2015 (see CPD VII Sentencing B) set out the approach to be taken,
though of course very few references are provided for the statements of the law.

2.3.1.

General

The defendant should be given the benefit of any doubt as to the factual basis for sentencing. 95
Burden and standard of proof
The judge should openly direct him/herself however a failure to do so is not fatal. The defence
version of events must be accepted unless the judge is sure that they are wrong. 96
Where the defendant raises extraneous issues in mitigation which are of doubtful validity, there is a
civil burden of proof upon the defendant and he should be given the opportunity to call evidence in
support. Ordinarily however, the court would accept the accuracy of the advocate’s statement. 97
Bad character
The offender must be sentenced only for the offences of which they have been convicted. 98 Even
where evidence which serves to establish the defendant’s guilt of an offence charged on the
indictment is deployed as evidence of bad character, sentencing cannot proceed on the basis that
the defendant is guilty of a distinct and separate offence of which he has not been convicted and
which he denies. 99
These principles apply to ancillary orders too. 100
Note: An exception to the principle in Chadderton would be where the defendant asks for offences
to be taken into consideration or counts represent sample counts and are so treated by consent.
Using bad character to demonstrate offence was not an isolated incident/refute false
mitigation
Where a defendant fell to be sentenced for drug offences and had made a statement detailing his
involvement in drugs, to require the court to sentence him only for the drugs detailed in the counts
was entirely artificial. The court was entitled to look at the statement to consider whether the
incident was isolated. 101
Such bad character is able to be used to refute a claim that an incident was isolated, where the
contrary was in fact the truth. 102
Where there is a documented albeit unproven history of violence towards the victim, the offender
cannot have the benefit of positive good character, however where allegations of assault are
denied, and remain unproven the violence cannot be an aggravating feature. 103
95
96
97
98
99
100
101
102
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See for example R. v Stosiek (1982) 4 Cr. App. R. (S.) 205
See for example R. v Kerrigan (1993) 14 Cr. App. R. (S.) 179
R. v Guppy (1995) 16 Cr. App. R. (S.) 25
R. v Chadderton (1980) 2 Cr. App. R. (S.) 272
R. v Oakes [2012] EWCA Crim 2435; [2013] 2 Cr. App. R. (S.) 22 (p.132) (See the case of Restivo)
See Anderson v DPP (1978) 67 Cr. App. R. 185, HL
R. v Russen (1981) 3 Cr. App. R. (S.) 134
R. v Twisse [2001] 2 Cr. App. R. (S.) 9 (p.37)
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Non-criminal behaviour
It is open to a judge to have regard to the defendant’s antecedent behaviour, not all of which is
evidenced by previous convictions. PSRs frequently refer to attitude and behaviour and allow for
example the court to determine whether or not the use of violence reveals an entrenched disregard
for others or represents a “one-off”. 104
Evidence
In determining the factual basis for sentence, a judge is not bound by the rules of admissibility
which would be applicable in a trial. The aim is to provide the judge with the fullest information
possible whilst ensuring that the defendant has the opportunity to put his side of the picture. 105
It is inappropriate for a judge to rely on evidence in a co-defendant’s trial in order to reject the
defendant’s account and sentence on the prosecution’s case. 106
Judge or magistrate making findings of fact
Mitigation does not have to be accepted. 107 The judge is entitled to determine any matter before
him or her, however any doubt is to be resolved in the defendant’s favour. 108
When rejecting the defendant’s account in circumstances where the Crown feels it cannot accept
the account or cannot challenge it, the court should state clearly that it is rejecting the account and
give its reasons. 109
Where a judge “rubber stamped” a draft football banning order having not given the defence the
chance to deal with an adverse finding, the order would have to be quashed. 110

2.3.2.

Following a trial

The judge must remain faithful to the verdict of the jury, even where it was logically
incomprehensible. 111
Jury riders etc.
Regarding jury riders and answers, the only instance the Court of Appeal has found where it might
be common practice to go behind the general verdict of the jury and enquire as to its basis is that
of manslaughter where the jury may have reached their decision on alternative grounds left to
them by the judge. 112

103
104
105
106
107
108
109
110
111
112

Attorney General’s Reference (No. 80 of 2009) [2010] EWCA Crim 470
R. v Thomas [2009] EWCA Crim 904; [2010] 1 Cr. App. R. (S.) 14 (p 75)
R. v Smith (1988) 10 Cr. App. R. (S.) 271
R. v Michaels (1981) 3 Cr. App. R. (S.) 188. See also Banks on Sentence (9th ed) Volume 1 para 73.21
R. v Worley [1978] Crim LR 101
R. v Taggart (1979) 1 Cr. App. R. (S.) 183
R. v Tolera [1999] 1 Cr. App. R. (S.) 25
R. v Irving [2013] EWCA Crim 1932
R. v Baldwin [1989] 11 Cr. App. R. (S.) 139
R. v Soloman (1984) 6 Cr. App. R. (S.) 120. See also R. v Jones (The Times 17 February 1999).
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Where the jury have expressed an opinion, the judge remains entitled to his own view of the facts,
where the evidence supports such a conclusion. 113
Uncertainty as to factual basis arising from jury’s verdict
Where there is uncertainty over the jury’s verdict, the judge is bound to sentence on the version
most favourable to the defendant. In such a situation, the judge is not entitled to reject the
defendant’s account without holding a Newton hearing. 114

2.3.3.

Bases of plea

The key case is that of R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90
(p.478), which sets out the basic principles where the defendant admits guilt but disputes the
factual basis as alleged by the prosecution. The principles are reproduced in the Criminal Practice
Directions [2013] EWCA Crim 1631 Sentencing B.8. 115
Prosecution acceptance of the basis of plea
If the prosecution accepts the defendant’s basis of plea, it must ensure that the basis of plea is
factually accurate and enables the sentencing judge to impose a sentence appropriate to reflect
the justice of the case. 116
Whatever view may be formed by the Crown on any proposed basis of plea, it is deemed to be
conditional on the judge’s acceptance of it. 117
The Crown may reject the defendant’s version. If so, the areas of dispute should be identified in
writing and the document should focus the court’s attention on the precise fact or facts which are in
dispute. 118
Where an issue raised by the defence is outside the knowledge of the prosecution, the
prosecution’s position may well be that it had no evidence to contradict the defence assertions.
That does not mean that the truth of matters outside its own knowledge should be agreed. In those
circumstances, particularly if the facts relied on by the defendant arise from his personal
knowledge and depend on his own account of the facts, the Crown should not normally agree the
defendant’s account unless it is supported by other material. There is an important distinction
between assertions about the facts which the Crown is prepared to agree, and its possible
agreement to facts about which, in truth, the prosecution is ignorant. Neither the prosecution nor
the judge is bound to agree facts merely because the prosecution cannot “gainsay” the defendant’s
account. The court should be notified of the points in issue in writing. 119
The prosecution’s acceptance of a basis of plea is conditional upon the approval of the judge and
the defence cannot hold the prosecution to it without that approval. Where following such an
acceptance, a second judge rejects the basis of plea, the prosecution are not barred from
advancing a different, more serious case than was the subject of the agreement. 120
113

114
115
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R. v Warner (1967) 51 Cr. App. R. 437 and R. v Cairns [2013] EWCA Crim 467; [2013] 2 Cr. App. R. (S.)
73 (p.474)
R. v Finch (1993) 14 Cr. App. R. (S.) 226
Listed here are only those principles which relate to procedure to be adopted by the court. The case also
lists advocates’ duties.
CPD 2015 VII Sentencing para B.8(a).
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [3]
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [4]
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [5]
R. v Beswick (1996) 1 Cr. App. R. (S.) 343
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Prosecution does not, or cannot, challenge the basis of plea
Where the defendant, having pleaded guilty, advances an account of the offence which the
prosecution does not, or feels it cannot, challenge, but which the court feels unable to accept, it is
desirable that the court should make it clear that it does not accept the defence account and why.
Failing any other resolution, a hearing can be held and evidence called to resolve the matter. That
will ordinarily involve calling the defendant and the prosecutor should ask appropriate questions to
test the defendant’s evidence, adopting for this purpose the role of an amicus, exploring matters
which the court wishes to be explored. It is not generally desirable that the prosecutor, on the
ground that he has no evidence to contradict that of the defendant, should simply fold his hands
and leave the questioning to the judge. 121
The form and contents of the basis of plea
If the prosecution does accept the defendant’s basis of plea, it must be reduced to writing, be
signed by advocates for both sides, and made available to the judge prior to the prosecution’s
opening. 122
If a plea has already been accepted and approved, then it should be available before the
sentencing hearing begins. If the written basis of plea is not signed by the advocates for both
sides, the judge is entitled to ignore it; similarly, if the document is not legible. 123
In conspiracy cases, it is vital that the basis of plea is clear as to whether the plea is a) guilty to
involvement in the overall conspiracy but only to an active role in limited incidents, or b) guilty to an
active role in limited incidents and limited involvement in the conspiracy. 124
Judicial approach to the basis of plea
Whether or not the basis of plea is “agreed”, the judge is not bound by any such agreement and is
entitled of his own motion to insist that any evidence relevant to the facts in dispute should be
called before him. 125
The judge is responsible for the sentencing decision and he may therefore order a Newton hearing
to ascertain the truth about disputed facts. 126
Neither the prosecution nor the judge is bound to agree facts merely because the prosecution
cannot “gainsay” the defendant’s account. The court should be notified of the points in issue in
writing. 127
If a defendant seeks to mitigate on the basis of assertions of fact outside the prosecutor’s
knowledge (for example as to his state of mind), the judge should be invited not to accept this
version unless given on oath and tested in cross examination as set out in CPD [2013] EWCA
Crim 1631 Sentencing B12. If evidence is not given in this way, then the judge might draw such
inferences as he thought fit from that fact. 128
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R. v Tolera [1999] 1 Cr. App. R. (S.) 25
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [4]
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [4]
R. v McFeeley [1998] 2 Cr. App. R. (S.) 26
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [6]
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [6]
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [5]
R. v Cairns [2013] EWCA Crim 467; [2013] 2 Cr. App. R. (S.) 73 (p.474)

63

Part 2 – Pre-sentence matters and matters pertaining to the sentencing hearing

Judge rejects basis of plea
If a judge does not accept an important and relevant part of the basis of plea, he or she should
make that clear to the defence so that they can decide how they wish to proceed. 129
Where a judge rejects the basis of plea and directs a trial of issue, this does not create a ground
upon which the defendant should be permitted to vacate a plea of guilty when it is clear that unreal
though the agreed facts may be, it does amount to an admission to the offence. 130
The prosecution’s acceptance of a basis of plea is conditional upon the approval of the judge and
the defence cannot hold the prosecution to it without that approval. 131
Multi-defendant cases and cases involving multi-count indictments
At the end of the Newton hearing the judge cannot make findings of fact and sentence on a basis
which is inconsistent with the pleas to counts which have already been accepted by the Crown and
approved by the court. Particular care is needed in relation to a multi-count indictment involving
one defendant, or an indictment involving a number of defendants, and to circumstances in which
the Crown accepts, and the court approves, a guilty plea to a reduced charge. 132
In cases involving multiple defendants, the bases of plea for each defendant must be factually
consistent with each other. 133

2.3.4.

Dispute as to factual basis for sentencing: Newton hearings

General
Where the defendant pleads guilty, but disputes the basis of offending alleged by the prosecution
and agreement as to that has not been reached, the following procedure should be followed:
(a)

The defendant’s basis of plea must be set out in writing, identifying what is in dispute and
must be signed by the defendant;

(b)

The prosecution must respond in writing setting out their alternative contentions and
indicating whether or not they submit that a Newton hearing is necessary;

(c)

The court may invite the parties to make representations about whether the dispute is
material to sentence; and

(d)

If the court decides that it is a material dispute, the court will invite such further
representations or evidence as it may require and resolve the dispute in accordance with the
principles set out in R v Newton. 134

129
130
131
132
133
134

64

R. v Lucien [2009] EWCA Crim 2004
R. v Beswick [1996] 1 Cr. App. R. (S.) 343
R. v Beswick [1996] 1 Cr. App. R. (S.) 343
R. v Underwood [2004] EWCA Crim 2256; [2005] 1 Cr. App. R. (S.) 90 (p.478) at [10]
R. v Cairns [2013] EWCA Crim 467; [2013] 2 Cr. App. R. (S.) 73 (p.474) at [5]
CPD 2015 VII Sentencing B11
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The Newton principles
Where there is a sharp 135 divergence on a question of fact which is relevant to sentence, there are
three ways of approaching the problem of determining the matter:
(a)

obtain an answer from the jury, where the verdict of the jury on one count or another will
determine the issue;

(b)

the judge can hear evidence and come to a conclusion

(c)

the judge can hear the submissions of an advocate only and come to a conclusion, but if he
or she does that, they must come down on the side of the defendant, where there is a
substantial conflict between the two sides: the version of the defendant must so far as is
possible be accepted. 136

The procedure
The prosecuting advocate should assist the judge by calling any appropriate evidence and testing
the evidence advanced by the defence. The defence advocate should similarly call any relevant
evidence and, in particular, where the issue arises from facts which are within the exclusive
knowledge of the offender and the offender is willing to give evidence in support of his case, be
prepared to call the offender. If he is not, and subject to any explanation which may be proffered,
the court may draw such inferences as it thinks fit from that fact. The court must then make up its
mind about the facts in dispute. The court must direct itself in accordance with ordinary principles,
such as, for example, the burden and standard of proof. In short, these self-directions should
reflect the relevant directions the judge would have given to the jury. Having reached such
conclusions, the judge should explain them in a judgment. 137
Account obviously false: No need for a Newton
A judge is not entitled to reject a defendant’s basis of plea absent a Newton hearing unless it is
determined by the court that the basis is manifestly false and as such does not merit examination
by way of the calling of evidence or alternatively the defendant declines the opportunity to engage
in the process of the Newton hearing whether by giving evidence on his own behalf or
otherwise. 138
A judge is entitled to decline to hear evidence about disputed facts if the case advanced on the
defendant’s behalf is, for good reason, to be regarded as absurd or obviously untenable. If so, the
judge should explain why he or she has reached that conclusion. 139
Judge declines to hold a Newton hearing because divergence of fact not substantial
In such a circumstance, the defendant should be sentenced on his or her version of events. 140
Magistrates’ Courts
The procedure for determining factual disputes outlined in Newton is perfectly appropriate for the
magistrates’ courts. 141
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Committals for sentence
Where, upon a committal for sentence, there is a factual dispute relevant to sentence, the Crown
Court has the jurisdiction to remit the case in order to determine the dispute, or alternatively it may
hear evidence. Which is appropriate will depend on when the dispute arises; if it arises at the
magistrates’ court, they should determine the issue. If the magistrates’ court then commits for
sentence, the Crown Court should be informed of their findings. If it arises at the Crown Court, they
should determine the issue. 142
Findings cannot be inconsistent with pleas which have already been accepted
At the end of the Newton hearing the judge cannot make findings of fact and sentence on a basis
which is inconsistent with the pleas to counts which have already been accepted by the Crown and
approved by the court. Particular care is needed in relation to a multi-count indictment involving
one defendant, or an indictment involving a number of defendants, and to circumstances in which
the Crown accepts, and the court approves, a guilty plea to a reduced charge. 143
Reduction for pleading guilty following a Newton hearing
If the issues at the Newton hearing are wholly resolved in the defendant’s favour, the credit due to
him should not be reduced. If for example, however, the defendant is disbelieved, or obliges the
prosecution to call evidence from the victim, who is then subjected to a cross-examination, which,
because it is entirely unfounded, causes unnecessary and inappropriate distress, or if the
defendant conveys to the judge that he has no insight into the consequences of his offence and no
genuine remorse for it, these are all matters which may lead the judge to reduce the discount
which the defendant would otherwise have received for his guilty plea, particularly if that plea is
tendered at a very late stage. Accordingly, there may even be exceptional cases in which the
normal entitlement to credit for a plea of guilty is wholly dissipated by the Newton hearing. In such
cases, again, the judge should explain his reasons. 144
Appeals
The Court of Appeal can hold a Newton hearing. 145 However the court cannot order an appellant to
give evidence. 146
If findings of fact were not made at the Crown Court, the Court of Appeal are to determine the
issue. 147
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2.4

Reports (including mental health)

2.4.1.

Pre-sentence

What is a pre-sentence report?
CJA 2003 s.158 148 : Meaning of “pre-sentence report”
s.158(1) - in this Part “pre-sentence report” means a report which—
(a)

with a view to assisting the court in determining the most suitable method of
dealing with an offender, is made or submitted by an appropriate officer, and

(b)

contains information as to such matters, presented in such manner, as may be
prescribed by rules made by the Secretary of State.

s.158(1A) - subject to any rules made under subsection (1)(b) and to subsection (1B), the court
may accept a pre-sentence report given orally in open court.
s.158(1B) - but a pre-sentence report that—
(a)

relates to an offender aged under 18, and

(b)

is required to be obtained and considered before the court forms an opinion
mentioned in section 156(3)(a),

must be in writing.
s.158(2) - in subsection (1) “an appropriate officer” means—
(a)

where the offender is aged 18 or over, an officer of a local probation board or an
officer of a provider of probation services, and

(b)

where the offender is aged under 18, an officer of a local probation board, an
officer of a provider of probation services, a social worker of a local authority or a
member of a youth offending team.

Duty to obtain pre-sentence report
CJA 2003 s.156 149 : Pre-sentence reports and other requirements
s.156(3) - subject to subsection (4), a court must obtain and consider a pre-sentence report
before—
(a)

in the case of a custodial sentence, forming any such opinion as is mentioned in
section 152(2), section 153(2), section 225(1)(b), section 226(1)(b), section
226A(1)(b) or section 226B(1)(b), or

(b)

in the case of a community sentence, forming any such opinion as is mentioned
in section 148(1) or (2)(b), or in section 1(4)(b) or (c) of the Criminal Justice and
Immigration Act 2008, or any opinion as to the suitability for the offender of the
particular requirement or requirements to be imposed by the community order or
youth rehabilitation order.

s.156(4) - subsection (3) does not apply if, in the circumstances of the case, the court is of the
opinion that it is unnecessary to obtain a pre-sentence report.
148
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Commencement: Section 158(1)(a) and (2) in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7.
Section 158(1)(b) in force 7 March 2005, SI 2005/373 art.2(2)(b). Section 158(1A) and (1B) in force 14
July 2008, as inserted by CJIA 2008 s.12, SI 2008/1586 art.2(1) and Sch.1 para.3.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7.
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s.156(5) - in a case where the offender is aged under 18, the court must not form the opinion
mentioned in subsection (4) unless—
(a)

there exists a previous pre-sentence report obtained in respect of the offender,
and

(b)

the court has had regard to the information contained in that report, or, if there is
more than one such report, the most recent report.

s.156(9) - references in subsections (1) and (3) to a court forming the opinions mentioned in
sections 152(2) and 153(2) include a court forming those opinions for the purposes of
section 224A(3).
s.156(10) - the reference in subsection (1) to a court forming the opinion mentioned in section
153(2) includes a court forming that opinion for the purposes of section 226A(6) or
226B(4).
Effect of not obtaining pre-sentence report
CJA 2003 s.156 150 : Pre-sentence reports and other requirements
s.156(6) - no custodial sentence or community sentence is invalidated by the failure of a court to
obtain and consider a pre-sentence report before forming an opinion referred to in
subsection (3), but any court on an appeal against such a sentence—
(a)

must, subject to subsection (7), obtain a pre-sentence report if none was
obtained by the court below, and

(b)

must consider any such report obtained by it or by that court.

s.156(7) - subsection (6)(a) does not apply if the court is of the opinion—
(a)

that the court below was justified in forming an opinion that it was unnecessary to
obtain a pre-sentence report, or

(b)

that, although the court below was not justified in forming that opinion, in the
circumstances of the case at the time it is before the court, it is unnecessary to
obtain a pre-sentence report.

s.156(8) - in a case where the offender is aged under 18, the court must not form the opinion
mentioned in subsection (7) unless—
(a)

there exists a previous pre-sentence report obtained in respect of the offender,
and

(b)

the court has had regard to the information contained in that report, or, if there is
more than one such report, the most recent report.

Disclosure of reports
CJA 2003 s.159 151 : Disclosure of pre-sentence reports
s.159(1) - this section applies where the court obtains a pre-sentence report, other than a report
given orally in open court.
s.159(2) - subject to subsections (3) and (4), the court must give a copy of the report—
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Commencement: Section 159(1) to (3) and (5) to (7) in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.7. Section 159(4) in force 7 March 2005, SI 2005/373 art.2(2)(c).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(a)

to the offender or his legal representative,

(b)

if the offender is aged under 18, to any parent or guardian of his who is present in
court, and

(c)

to the prosecutor, that is to say, the person having the conduct of the
proceedings in respect of the offence.

s.159(3) - if the offender is aged under 18 and it appears to the court that the disclosure to the
offender or to any parent or guardian of his of any information contained in the report
would be likely to create a risk of significant harm to the offender, a complete copy of
the report need not be given to the offender or, as the case may be, to that parent or
guardian.
s.159(4) - if the prosecutor is not of a description prescribed by order made by the Secretary of
State, a copy of the report need not be given to the prosecutor if the court considers
that it would be inappropriate for him to be given it.
s.159(5) - no information obtained by virtue of subsection (2)(c) may be used or disclosed
otherwise than for the purpose of—
(a)

determining whether representations as to matters contained in the report need
to be made to the court, or

(b)

making such representations to the court.

s.159(6) - in relation to an offender aged under 18 for whom a local authority have parental
responsibility and who—
(a)

is in their care, or

(b)

is provided with accommodation by them in the exercise of any social services
functions,

references in this section to his parent or guardian are to be read as references to that
authority.
s.159(7) - in this section and section 160—
“harm” has the same meaning as in section 31 of the Children Act 1989 (c. 41);
“local authority” and “parental responsibility” have the same meanings as in that Act;
“social services functions”, in relation to a local authority, has the meaning given by
section 1A of the Local Authority Social Services Act 1970 (c. 42).

2.4.2.

Medical reports

Mentally disordered offender: Duty to obtain report
CJA 2003 s.157 152 : Additional requirements in case of mentally disordered offender
s.157(1) - subject to subsection (2), in any case where the offender is or appears to be mentally
disordered, the court must obtain and consider a medical report before passing a
custodial sentence other than one fixed by law.
s.157(2) - subsection (1) does not apply if, in the circumstances of the case, the court is of the
opinion that it is unnecessary to obtain a medical report.
152
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s.157(3) - before passing a custodial sentence other than one fixed by law on an offender who is
or appears to be mentally disordered, a court must consider—
(a)

any information before it which relates to his mental condition (whether given in a
medical report, a pre-sentence report or otherwise), and

(b)

the likely effect of such a sentence on that condition and on any treatment which
may be available for it.

s.157(4) - no custodial sentence which is passed in a case to which subsection (1) applies is
invalidated by the failure of a court to comply with that subsection, but any court on an
appeal against such a sentence—
(a)

must obtain a medical report if none was obtained by the court below, and

(b)

must consider any such report obtained by it or by that court.

s.157(5) - in this section “mentally disordered”, in relation to any person, means suffering from a
mental disorder within the meaning of the Mental Health Act 1983 (c. 20).
s.157(6) - in this section “medical report” means a report as to an offender’s mental condition
made or submitted orally or in writing by a registered medical practitioner who is
approved for the purposes of section 12 of the Mental Health Act 1983 by the
Secretary of State or by another person by virtue of section 12ZA or 12ZB of that Act
as having special experience in the diagnosis or treatment of mental disorder.
s.157(7) - nothing in this section is to be taken to limit the generality of section 156.
Magistrates’ Courts
PCC(S)A 2000 s.11 153 : Remand by magistrates’ court for medical examination
s.11(1) -

if, on the trial by a magistrates’ court of an offence punishable on summary conviction
with imprisonment, the court—
(a)

is satisfied that the accused did the act or made the omission charged, but

(b)

is of the opinion that an inquiry ought to be made into his physical or mental
condition before the method of dealing with him is determined,

the court shall adjourn the case to enable a medical examination and report to be
made, and shall remand him.
s.11(2) -

an adjournment under subsection (1) above shall not be for more than three weeks at a
time where the court remands the accused in custody, nor for more than four weeks at
a time where it remands him on bail.

s.11(3) -

where on an adjournment under subsection (1) above the accused is remanded on
bail, the court shall impose conditions under paragraph (d) of section 3(6) of the Bail
Act 1976 and the requirements imposed as conditions under that paragraph shall be or
shall include requirements that the accused—
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(a)

undergo medical examination by a registered medical practitioner or, where the
inquiry is into his mental condition and the court so directs, two such
practitioners; and

(b)

for that purpose attend such an institution or place, or on such practitioner, as the
court directs and, where the inquiry is into his mental condition, comply with any

Commencement: 25 August 2000 s.168(1).
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other directions which may be given to him for that purpose by any person
specified by the court or by a person of any class so specified.
Crown Court
MHA 1983 s.35 154 : Remand to hospital for report on accused’s mental condition
s.35(1) -

subject to the provisions of this section, the Crown Court or a magistrates’ court may
remand an accused person to a hospital specified by the court for a report on his
mental condition.

s.35(2) -

for the purposes of this section an accused person is—

s.35(3) -

(a)

in relation to the Crown Court, any person who is awaiting trial before the court
for an offence punishable with imprisonment or who has been arraigned before
the court for such an offence and has not yet been sentenced or otherwise dealt
with for the offence on which he has been arraigned;

(b)

in relation to a magistrates’ court, any person who has been convicted by the
court of an offence punishable on summary conviction with imprisonment and
any person charged with such an offence if the court is satisfied that he did the
act or made the omission charged or he has consented to the exercise by the
court of the powers conferred by this section.

subject to subsection (4) below, the powers conferred by this section may be exercised
if—
(a)

the court is satisfied, on the written or oral evidence of a registered medical
practitioner, that there is reason to suspect that the accused person is suffering
from mental disorder; and

(b)

the court is of the opinion that it would be impracticable for a report on his mental
condition to be made if he were remanded on bail;

but those powers shall not be exercised by the Crown Court in respect of a person who
has been convicted before the court if the sentence for the offence of which he has
been convicted is fixed by law.
s.35(4) -

the court shall not remand an accused person to a hospital under this section unless
satisfied, on the written or oral evidence of the approved clinician who would be
responsible for making the report or of some other person representing the managers
of the hospital, that arrangements have been made for his admission to that hospital
and for his admission to it within the period of seven days beginning with the date of
the remand; and if the court is so satisfied it may, pending his admission, give
directions for his conveyance to and detention in a place of safety.

s.35(5) -

where a court has remanded an accused person under this section it may further
remand him if it appears to the court, on the written or oral evidence of the approved
clinician responsible for making the report, that a further remand is necessary for
completing the assessment of the accused person’s mental condition.

s.35(6) -

the power of further remanding an accused person under this section may be
exercised by the court without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.

154
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s.35(7) -

an accused person shall not be remanded or further remanded under this section for
more than 28 days at a time or for more than 12 weeks in all; and the court may at any
time terminate the remand if it appears to the court that it is appropriate to do so.

s.35(8) -

an accused person remanded to hospital under this section shall be entitled to obtain
at his own expense an independent report on his mental condition from a registered
medical practitioner or approved clinician chosen by him and to apply to the court on
the basis of it for his remand to be terminated under subsection (7) above.

s.35(9) -

where an accused person is remanded under this section—
(a)

a constable or any other person directed to do so by the court shall convey the
accused person to the hospital specified by the court within the period mentioned
in subsection (4) above; and

(b)

the managers of the hospital shall admit him within that period and thereafter
detain him in accordance with the provisions of this section.

s.35(10) - if an accused person absconds from a hospital to which he has been remanded under
this section, or while being conveyed to or from that hospital, he may be arrested
without warrant by any constable and shall, after being arrested, be brought as soon as
practicable before the court that remanded him; and the court may thereupon terminate
the remand and deal with him in any way in which it could have dealt with him if he had
not been remanded under this section.
MHA 1983 s.36 155 : Remand of accused person to hospital for treatment
s.36(1) -

subject to the provisions of this section, the Crown Court may, instead of remanding an
accused person in custody, remand him to a hospital specified by the court if satisfied,
on the written or oral evidence of two registered medical practitioners, that
(a)

he is suffering from mental disorder of a nature or degree which makes it
appropriate for him to be detained in a hospital for medical treatment; and

(b)

appropriate medical treatment is available for him.

s.36(2) -

for the purposes of this section an accused person is any person who is in custody
awaiting trial before the Crown Court for an offence punishable with imprisonment
(other than an offence the sentence for which is fixed by law) or who at any time before
sentence is in custody in the course of a trial before that court for such an offence.

s.36(3) -

the court shall not remand an accused person under this section to a hospital unless it
is satisfied, on the written or oral evidence of the approved clinician who would have
overall responsibility for his case or of some other person representing the managers
of the hospital, that arrangements have been made for his admission to that hospital
and for his admission to it within the period of seven days beginning with the date of
the remand; and if the court is so satisfied it may, pending his admission, give
directions for his conveyance to and detention in a place of safety.

s.36(4) -

where a court has remanded an accused person under this section it may further
remand him if it appears to the court, on the written or oral evidence of the responsible
clinician, that a further remand is warranted.

s.36(5) -

the power of further remanding an accused person under this section may be
exercised by the court without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.
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s.36(6) -

an accused person shall not be remanded or further remanded under this section for
more than 28 days at a time or for more than 12 weeks in all; and the court may at any
time terminate the remand if it appears to the court that it is appropriate to do so.

s.36(7) -

an accused person remanded to hospital under this section shall be entitled to obtain
at his own expense an independent report on his mental condition from a registered
medical practitioner or approved clinician chosen by him and to apply to the court on
the basis of it for his remand to be terminated under subsection (6) above.

s.36(8) -

Subsections (9) and (10) of section 35 above shall have effect in relation to a remand
under this section as they have effect in relation to a remand under that section.

2.4.3.

Other reports

Other reports
CJA 2003 s.160 156 : Other reports of local probation boards, providers of probation services
and members of youth offending teams
s.160(1) - this section applies where—
(a)

a report by an officer of a local probation board, an officer of a provider of
probation services or a member of a youth offending team is made to any court
(other than a youth court) with a view to assisting the court in determining the
most suitable method of dealing with any person in respect of an offence, and

(b)

the report is not a pre-sentence report.

s.160(2) - subject to subsection (3), the court must give a copy of the report—
(a)

to the offender or his legal representative, and

(b)

if the offender is aged under 18, to any parent or guardian of his who is present in
court.

s.160(3) - if the offender is aged under 18 and it appears to the court that the disclosure to the
offender or to any parent or guardian of his of any information contained in the report
would be likely to create a risk of significant harm to the offender, a complete copy of
the report need not be given to the offender, or as the case may be, to that parent or
guardian.
s.160(4) - in relation to an offender aged under 18 for whom a local authority have parental
responsibility and who—
(a)

is in their care, or

(b)

is provided with accommodation by them in the exercise of any social services
functions,

references in this section to his parent or guardian are to be read as references to that
authority.
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Youth Court
CYPA 1933 s.48 157 : Miscellaneous provisions as to powers of juvenile courts
s.48(3) -

157
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when a youth court has remanded a child or young person for information to be
obtained with respect to him, any youth court acting in the same local justice area—
(a)

may in his absence extend the period for which he is remanded, so, however,
that he appears before a court or a justice of the peace at least once in every
twenty-one days;

(b)

when the required information has been obtained, may deal with him finally

Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1
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2.5

Deferred sentences

2.5.1.

Deferring sentence

Availability and power to defer sentence
PCC(S)A 2000 s.1 158 : Deferment of sentence
s.1(1) -

the Crown Court or a magistrates’ court may defer passing sentence on an offender for
the purpose of enabling the court, or any other court to which it falls to deal with him, to
have regard in dealing with him to—
(a)

his conduct after conviction (including, where appropriate, the making by him of
reparation for his offence); or

(b)

any change in his circumstances;

but this is subject to subsections (3) and (4) below.
Test to apply and power to impose undertakings
PCC(S)A 2000 s.1 159 : Deferment of sentence
s.1(3) -

s.1(4) -

the power conferred by subsection (1) above shall be exercisable only if—
(a)

the offender consents;

(b)

the offender undertakes to comply with any requirements as to his conduct during
the period of the deferment that the court considers it appropriate to impose; and

(c)

the court is satisfied, having regard to the nature of the offence and the character
and circumstances of the offender, that it would be in the interests of justice to
exercise the power.

any deferment under this section shall be until such date as may be specified by the
court, not being more than six months after the date on which the deferment is
announced by the court; and, subject to section 1D(3) below, where the passing of
sentence has been deferred under this section it shall not be further so deferred.

Undertakings
PCC(S)A 2000 s.1A 160 : Further provision about undertakings
s.1A(1) -

without prejudice to the generality of paragraph (b) of section 1(3) above, the
requirements that may be imposed by virtue of that paragraph include requirements as
to the residence of the offender during the whole or any part of the period of deferment.

s.1A(2) -

where an offender has undertaken to comply with any requirements imposed under
section 1(3)(b) above the court may appoint—

158
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(a)

an officer of a local probation board or an officer of a provider of probation
services, or

(b)

any other person whom the court thinks appropriate,

Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
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to act as a supervisor in relation to him.
s.1A(3) -

a person shall not be appointed under subsection (2)(b) above without his consent.

s.1A(4) -

it shall be the duty of a supervisor appointed under subsection (2) above—
(a)

to monitor the offender’s compliance with the requirements; and

(b)

to provide the court to which it falls to deal with the offender in respect of the
offence in question with such information as the court may require relating to the
offender’s compliance with the requirements.

Copies of the order to be given to offender etc.
PCC(S)A 2000 s.1 161 : Deferment of sentence
s.1(5) -

where a court has under this section deferred passing sentence on an offender, it shall
forthwith give a copy of the order deferring the passing of sentence and setting out any
requirements imposed under subsection (3)(b) above—
(a)

to the offender,

(b)

where an officer of a local probation board has been appointed to act as a
supervisor in relation to him, to that board,

(ba) where an officer of a provider of probation services has been appointed to act as
a supervisor in relation to him, to that provider, and
(c)

where a person has been appointed under section 1A(2)(b) below to act as a
supervisor in relation to him, to that person.

Cannot remand offender subject to deferred sentence
PCC(S)A 2000 s.1 162 : Deferment of sentence
s.1(6) -

notwithstanding any enactment, a court which under this section defers passing
sentence on an offender shall not on the same occasion remand him.

Power to make restorative justice undertakings
PCC(S)A 2000 s.1ZA 163 : Undertakings to participate in restorative justice activities
s.1ZA(1) - without prejudice to the generality of paragraph (b) of section 1(3), the requirements
that may be imposed under that paragraph include restorative justice requirements.
s.1ZA(2) - any reference in this section to a restorative justice requirement is to a requirement to
participate in an activity—
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(a)

where the participants consist of, or include, the offender and one or more of the
victims,

(b)

which aims to maximise the offender’s awareness of the impact of the offending
concerned on the victims, and

(c)

which gives an opportunity to a victim or victims to talk about, or by other means
express experience of, the offending and its impact.

Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 11 December 2003, as inserted by CCA 2013 Sch.16 para.5, SI 2013/2981 art.2(d).
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s.1ZA(3) - imposition under section 1(3)(b) of a restorative justice requirement requires, in
addition to the offender’s consent and undertaking under section 1(3), the consent of
every other person who would be a participant in the activity concerned.
s.1ZA(4) - for the purposes of subsection (3), a supervisor appointed under section 1A(2) does
not count as a proposed participant.
s.1ZA(5) - where a restorative justice requirement is imposed under section 1(3)(b), the duty
under section 1(5) (to give copies of order) extends to every person who would be a
participant in the activity concerned.
s.1ZA(6) - in a case where there is such a restorative justice requirement, a person running the
activity concerned must in doing that have regard to any guidance that is issued, with a
view to encouraging good practice in connection with such an activity, by the Secretary
of State.
s.1ZA(7) - in this section “victim” means a victim of, or other person affected by, the offending
concerned.
Effect of deferral order
PCC(S)A 2000 s.1 164 : Deferment of sentence
s.1(8) -

nothing in this section or sections 1ZA to 1D below shall affect—
(a)

the power of the Crown Court to bind over an offender to come up for judgment
when called upon; or

(b)

the power of any court to defer passing sentence for any purpose for which it
may lawfully do so apart from this section.

PCC(S)A 2000 s.1D 165 : Deferment of sentence: supplementary
s.1D(1) -

in deferring the passing of sentence under section 1 above a magistrates’ court shall
be regarded as exercising the power of adjourning the trial conferred by section 10(1) of
the Magistrates’ Courts Act 1980, and accordingly sections 11(1) and 13(1) to (3A) and
(5) of that Act (non-appearance of the accused) apply (without prejudice to section 1(7)
above) if the offender does not appear on the date specified under section 1(4) above.

R. v Dwyer (1974) 60 Cr. App. R. 39
A court deferring sentence may not impose any other sentence on the same occasion in respect of
the offence for which sentence is deferred, except a restitution order or a disqualification from driving.
R. v McQuaide (1974) 60 Cr. App. R. 239
Where a court has deferred sentence, it may not impose a sentence before the expiration of the
period of deferment except under its powers to alter sentence, unless the offender is convicted of
an offence during the period of deferment.
Attorney General’s Reference (Nos. 36 and 38 of 1998) (R. v Jones) [1999] 2 Cr. App. R. (S.) 7
Where a court has deferred sentence, the Attorney may refer the case to the Court of Appeal
under the unduly lenient sentence scheme.
164
165

Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
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2.5.2.

Breach of undertakings

PCC(S)A 2000 s.1B 166 : Breach of undertakings
s.1B(1) -

s.1B(2) -

s.1B(3) -

2.5.3.

a court which under section 1 above has deferred passing sentence on an offender
may deal with him before the end of the period of deferment if—
(a)

he appears or is brought before the court under subsection (3) below; and

(b)

the court is satisfied that he has failed to comply with one or more requirements
imposed under section 1(3)(b) above in connection with the deferment.

subsection (3) below applies where—
(a)

a court has under section 1 above deferred passing sentence on an offender;

(b)

the offender undertook to comply with one or more requirements imposed under
section 1(3)(b) above in connection with the deferment; and

(c)

a person appointed under section 1A(2) above to act as a supervisor in relation
to the offender has reported to the court that the offender has failed to comply
with one or more of those requirements.

where this subsection applies, the court may issue—
(a)

a summons requiring the offender to appear before the court at a time and place
specified in the summons; or

(b)

a warrant to arrest him and bring him before the court at a time and place
specified in the warrant.

Conviction during period of deferment

PCC(S)A 2000 s.1C 167 : Conviction of offence during period of deferment
s.1C(1) -

a court which under section 1 above has deferred passing sentence on an offender
may deal with him before the end of the period of deferment if during that period he is
convicted in Great Britain of any offence.

s.1C(2) -

subsection (3) below applies where a court has under section 1 above deferred
passing sentence on an offender in respect of one or more offences and during the
period of deferment the offender is convicted in England and Wales of any offence
(“the later offence”).

s.1C(3) -

where this subsection applies, then (without prejudice to subsection (1) above and
whether or not the offender is sentenced for the later offence during the period of
deferment), the court which passes sentence on him for the later offence may also, if
this has not already been done, deal with him for the offence or offences for which
passing of sentence has been deferred, except that—

166

167
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(a)

the power conferred by this subsection shall not be exercised by a magistrates’
court if the court which deferred passing sentence was the Crown Court; and

(b)

the Crown Court, in exercising that power in a case in which the court which
deferred passing sentence was a magistrates’ court, shall not pass any sentence

Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
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which could not have been passed by a magistrates’ court in exercising that
power.
s.1C(4) -

2.5.4.

where a court which under section 1 above has deferred passing sentence on an
offender proposes to deal with him by virtue of subsection (1) above before the end of
the period of deferment, the court may issue—
(a)

a summons requiring him to appear before the court at a time and place specified
in the summons; or

(b)

a warrant to arrest him and bring him before the court at a time and place
specified in the warrant.

Sentencing after period of deferment

Discretion to take account of compliance with conditions imposed under deferred sentence
PCC(S)A 2000 s.1 168 : Deferment of sentence
s.1(2) -

without prejudice to the generality of subsection (1) above, the matters to which the
court to which it falls to deal with the offender may have regard by virtue of paragraph
(a) of that subsection include the extent to which the offender has complied with any
requirements imposed under subsection (3)(b) below.

Power to postpone sentence
R. v Ingle (1974) 59 Cr. App. R. 306
Where an offender appears before a court at the end of a period of deferment, the court may
postpone sentence in the exercise of its ordinary powers of adjournment, but should not do so
unless there are strong reasons for so doing.
Offender subject to deferred sentence does not attend at new sentencing hearing
PCC(S)A 2000 s.1 169 : Deferment of sentence
s.1(7) -

where—
(a)

a court which under this section has deferred passing sentence on an offender
proposes to deal with him on the date originally specified by the court, or

(b)

the offender does not appear on the day so specified,

the court may issue a summons requiring him to appear before the court at a time and
place specified in the summons, or may issue a warrant to arrest him and bring him
before the court at a time and place specified in the warrant.
Powers
PCC(S)A 2000 s.1D 170 : Deferment of sentence: supplementary
s.1D(2) -

168
169
170

where the passing of sentence on an offender has been deferred by a court (“the
original court”) under section 1 above, the power of that court under that section to deal
with the offender at the end of the period of deferment and any power of that court

Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
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under section 1B(1) or 1C(1) above, or of any court under section 1C(3) above, to deal
with the offender—

s.1D(3) -

(a)

is power to deal with him, in respect of the offence for which passing of sentence
has been deferred, in any way in which the original court could have dealt with
him if it had not deferred passing sentence; and

(b)

without prejudice to the generality of paragraph (a) above, in the case of a
magistrates’ court, includes the power conferred by section 3 below to commit
him to the Crown Court for sentence.

where—
(a)

the passing of sentence on an offender in respect of one or more offences has
been deferred under section 1 above, and

(b)

a magistrates’ court deals with him in respect of the offence or any of the
offences by committing him to the Crown Court under section 3 below,

the power of the Crown Court to deal with him includes the same power to defer
passing sentence on him as if he had just been convicted of the offence or offences on
indictment before the court.
Compelling witnesses etc.
PCC(S)A 2000 s.1D 171 : Deferment of sentence: supplementary
s.1D(4) -

subsection (5) below applies where—
(a)

the passing of sentence on an offender in respect of one or more offences has
been deferred under section 1 above;

(b)

it falls to a magistrates’ court to determine a relevant matter; and

(c)

a justice of the peace is satisfied—
(i)

that a person appointed under section 1A(2)(b) above to act as a
supervisor in relation to the offender is likely to be able to give evidence
that may assist the court in determining that matter; and

(ii)

that that person will not voluntarily attend as a witness.

s.1D(5) -

the justice may issue a summons directed to that person requiring him to attend before
the court at the time and place appointed in the summons to give evidence.

s.1D(6) -

for the purposes of subsection (4) above a court determines a relevant matter if it—

171
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(a)

deals with the offender in respect of the offence, or any of the offences, for which
the passing of sentence has been deferred; or

(b)

determines, for the purposes of section 1B(1)(b) above, whether the offender has
failed to comply with any requirements imposed under section 1(3)(b) above.

Commencement: 4 April 2005, as inserted by CJA 2003 Sch.23 para.1, SI 2005/950 art.2 and Sch.1
para.20.
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2.6

Absent defendants

2.6.1.

General

R v Allan [2011] EWCA Crim 1022
Short of extreme circumstances or voluntary absence, each defendant should be present
throughout the hearing.

2.6.2.

Magistrates’ Courts

Note: See also the Criminal Procedure Rules.
MCA 1980 s.11 172 : Non-appearance of accused: general provisions
s.11(3) -

in proceedings to which this subsection applies, the court shall not in a person’s
absence sentence him to imprisonment or detention in a young offender institution or
make a detention and training order or an order under paragraph 8(2)(a) or (b) of
Schedule 12 to the Criminal Justice Act 2003 that a suspended sentence passed on
him shall take effect.

s.11(3A) - but where a sentence or order of a kind mentioned in subsection (3) is imposed or
given in the absence of the offender, the offender must be brought before the court
before being taken to a prison or other institution to begin serving his sentence (and
the sentence or order is not to be regarded as taking effect until he is brought before
the court).
s.11(4) -

in proceedings to which this subsection applies, the court shall not in a person’s
absence impose any disqualification on him, except on resumption of the hearing after
an adjournment under section 10(3) above; and where a trial is adjourned in pursuance
of this subsection the notice required by section 10(2) above shall include notice of the
reason for the adjournment.

s.11(5) -

subsections (3) and (4) apply to—
(a)

proceedings instituted by an information, where a summons has been issued;
and

(b)

proceedings instituted by a written charge.

s.11(6) -

nothing in this section requires the court to enquire into the reasons for the accused’s
failure to appear before deciding whether to proceed in his absence.

s.11(7) -

the court shall state in open court its reasons for not proceeding under this section in
the absence of an accused who has attained the age of 18 years; and the court shall
cause those reasons to be entered in its register of proceedings.

Note: See also MCA 1980 s.12, 12A and 13 regarding non appearance of the accused in summary
proceedings, and notifications of defendant’s intention to plead guilty in absence.

172

Commencement: 6 July 1981, SI 1981/457 art.2.
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2.6.3.

Live link

CDA 1998 s.57A 173 : Introductory
s.57A(1) - this Part–
(a)

applies to preliminary hearings and sentencing hearings in the course of
proceedings for an offence and enforcement hearings relating to confiscation
orders; and

(b)

enables the court in the circumstances provided for in sections 57B, 57C, 57E
and 57F to direct the use of a live link for securing the accused’s attendance at a
hearing to which this Part applies.

s.57A(2) - the accused is to be treated as present in court when, by virtue of a live link direction
under this Part, he attends a hearing through a live link.
s.57A(3) - in this Part–
“confiscation order” means an order made under—
(a)

section 71 of the Criminal Justice Act 1988;

(b)

section 2 of the Drug Trafficking Act 1994; or

(c)

section 6 of the Proceeds of Crime Act 2002;

“custody”–
(a)

includes local authority accommodation or youth detention accommodation to
which a person is remanded under section 91 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012; but

(b)

does not include police detention;

“enforcement hearing” means a hearing under section 82 of the Magistrates’ Courts
Act 1980 to consider the issuing of a warrant of committal or to inquire into a person’s
means;
“live link” means an arrangement by which a person (when not in the place where the
hearing is being held) is able to see and hear, and to be seen and heard by, the court
during a hearing (and for this purpose any impairment of eyesight or hearing is to be
disregarded);
“police detention” has the meaning given by section 118(2) of the Police and Criminal
Evidence Act 1984;
“preliminary hearing” means a hearing in the proceedings held before the start of the
trial (within the meaning of subsection (11A) or (11B) of section 22 of the 1985 Act)
including, in the case of proceedings in the Crown Court, a preparatory hearing held
under–

173
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(a)

section 7 of the Criminal Justice Act 1987 (cases of serious or complex fraud); or

(b)

section 29 of the Criminal Procedure and Investigations Act 1996 (other serious,
complex or lengthy cases);

Commencement: Inserted by Police and Justice Act 2006 s.45. In force 15 January 2007, other than to
the extent it substitutes new section 57C (use of live link at preliminary hearings where accused is at
police station) and subject to the transitional provisions set out in art.4, SI 2006/3364 art.2(g). In force 1
April 2007 to the extent not already in force, in Lambeth and Southwark, SI 2007/709 art.3(n). In force 14
November 2008, to the extent not already in force in the local areas listed in SI 2008/2785 art.2. In force
3 October 2011 to the extent not already in force, in the areas listed in art.2(2), SI 2011/2144 art.2. In
force 8 October 2012 to the extent not already in force, SI 2012/2373 art.2.
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“sentencing hearing” means any hearing following conviction which is held for the
purpose of–
(a)

proceedings relating to the giving or rescinding of a direction under section 57E;

(b)

proceedings (in a magistrates’ court) relating to committal to the Crown Court for
sentencing; or

(c)

sentencing the offender or determining how the court should deal with him in
respect of the offence.

CDA 1998 s.57D 174 : Continued use of live link for sentencing hearing following a preliminary
hearing
s.57D(1) - subsection (2) applies where–
(a)

a live link direction under section 57B or 57C is in force;

(b)

the accused is attending a preliminary hearing through a live link by virtue of the
direction;

(c)

the court convicts him of the offence in the course of that hearing (whether by
virtue of a guilty plea or an indication of an intention to plead guilty); and

(d)

the court proposes to continue the hearing as a sentencing hearing in relation to
the offence.

s.57D(2) - the accused may continue to attend through the live link by virtue of the direction if–
(a)

the hearing is continued as a sentencing hearing in relation to the offence; and

(c)

the court is satisfied that [the accused continuing to attend through the live link is
not contrary to the interests of justice.

s.57D(3) - but the accused may not give oral evidence through the live link during a continued
hearing under subsection (2) unless–
(b)

the court is satisfied that it is not contrary to the interests of justice for him to give
it in that way.

CDA 1998 s.57E 175 : Use of live link in sentencing hearings
s.57E(1) - this section applies where the accused is convicted of the offence.
s.57E(2) - if it appears to the court by or before which the accused is convicted that it is likely that
he will be held in custody during any sentencing hearing for the offence, the court may
give a live link direction under this section in relation to that hearing.
174
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Commencement: Inserted by Police and Justice Act 2006 s.45. In force 15 January 2007, other than to
the extent it substitutes new section 57C (use of live link at preliminary hearings where accused is at
police station) and subject to the transitional provisions set out in art.4, SI 2006/3364 art.2(g). In force 1
April 2007 to the extent not already in force, in Lambeth and Southwark, SI 2007/709 art.3(n). In force 14
November 2008, to the extent not already in force in the local areas listed in SI 2008/2785 art.2. In force
3 October 2011 to the extent not already in force, in the areas listed in art.2(2), SI 2011/2144 art.2. In
force 8 October 2012 to the extent not already in force, SI 2012/2373 art.2.
Commencement: Inserted by Police and Justice Act 2006 s.45. In force 15 January 2007, other than to
the extent it substitutes new section 57C (use of live link at preliminary hearings where accused is at
police station) and subject to the transitional provisions set out in art.4, SI 2006/3364 art.2(g). In force 1
April 2007 to the extent not already in force, in Lambeth and Southwark, SI 2007/709 art.3(n). In force 14
November 2008, to the extent not already in force in the local areas listed in SI 2008/2785 art.2. In force
3 October 2011 to the extent not already in force, in the areas listed in art.2(2), SI 2011/2144 art.2. In
force 8 October 2012 to the extent not already in force, SI 2012/2373 art.2.
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s.57E(3) - a live link direction under this section is a direction requiring the accused, if he is being
held in custody during the hearing, to attend it through a live link from the place at
which he is being held.
s.57E(4) - such a direction–
(a)

may be given by the court of its own motion or on an application by a party; and

(b)

may be given in relation to all subsequent sentencing hearings before the court
or to such hearing or hearings as may be specified or described in the direction.

s.57E(5) - the court may not give such a direction unless–
(b)

the court is satisfied that it is not contrary to the interests of justice to give the
direction.

s.57E(6) - the court may rescind such a direction at any time before or during a hearing to which it
relates if it appears to the court to be in the interests of justice to do so (but this does
not affect the court’s power to give a further live link direction in relation to the
offender).
The court may exercise this power of its own motion or on an application by a party.
s.57E(7) - the offender may not give oral evidence while attending a hearing through a live link by
virtue of this section unless–
(b)

the court is satisfied that it is not contrary to the interests of justice for him to give
it in that way.

s.57E(8) - the court must–

84

(a)

state in open court its reasons for refusing an application for, or for the rescission
of, a live link direction under this section; and

(b)

if it is a magistrates’ court, cause those reasons to be entered in the register of its
proceedings.
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2.7

Antecedents

2.7.1.

The bundle

Criminal Practice Directions 2015 II Preliminary Proceedings
Copies of record
8A.1

The defendant’s record (previous convictions, cautions, reprimands, etc) may be taken
into account when the court decides not only on sentence but also, for example, about
bail, or when allocating a case for trial. It is therefore important that up to date and
accurate information is available. Previous convictions must be provided as part of the
initial details of the prosecution case under CrimPR Part 8.

8A.2

The record should usually be provided in the following format:
Personal details and summary of convictions and cautions – Police National Computer
[“PNC”] Court / Defence / Probation Summary Sheet;
Previous convictions – PNC Court / Defence / Probation printout, supplemented by
Form MG16 if the police force holds convictions not shown on PNC;
Recorded cautions – PNC Court / Defence / Probation printout, supplemented by Form
MG17 if the police force holds cautions not shown on PNC.

8A.3

The defence representative should take instructions on the defendant’s record and if
the defence wish to raise any objection to the record, this should be made known to the
prosecutor immediately.

8A.4

It is the responsibility of the prosecutor to ensure that a copy of the defendant’s record
has been provided to the Probation Service.

8A.5

Where following conviction a custodial order is made, the court must ensure that a
copy is attached to the order sent to the prison.
Additional information

8A.6

In the Crown Court, the police should also provide brief details of the circumstances of
the last three similar convictions and / or of convictions likely to be of interest to the
court, the latter being judged on a case-by-case basis.

8A.7

Where the current alleged offence could constitute a breach of an existing sentence
such as a suspended sentence, community order or conditional discharge, and it is
known that that sentence is still in force then details of the circumstances of the offence
leading to the sentence should be included in the antecedents. The detail should be
brief and include the date of the offence.

8A.8

On occasions the PNC printout provided may not be fully up to date. It is the
responsibility of the prosecutor to ensure that all of the necessary information is
available to the court and the Probation Service and provided to the defence. Oral
updates at the hearing will sometimes be necessary, but it is preferable if this
information is available in advance.
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2.7.2.

Taking account of antecedents

CJA 2003 s.143 176 : Determining the seriousness of an offence
s.143(2) - in considering the seriousness of an offence (“the current offence”) committed by an
offender who has one or more previous convictions, the court must treat each previous
conviction as an aggravating factor if (in the case of that conviction) the court considers
that it can reasonably be so treated having regard, in particular, to—
(a)

the nature of the offence to which the conviction relates and its relevance to the
current offence, and

(b)

the time that has elapsed since the conviction.

s.143(4) - any reference in subsection (2) to a previous conviction is to be read as a reference
to—
(a)

a previous conviction by a court in the United Kingdom,

(aa) a previous conviction by a court in another member State of a relevant offence
under the law of that State,

2.7.3.

(b)

a previous conviction of a service offence within the meaning of the Armed
Forces Act 2006 (“conviction” here including anything that under section 376(1)
and (2) of that Act is to be treated as a conviction), or

(c)

a finding of guilt in respect of a member State service offence.

Spent convictions

ROA 1974 s.4 177 : Effect of rehabilitation
s.4(1) -

176
177
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subject to sections 7 and 8 below, a person who has become a rehabilitated person for
the purposes of this Act in respect of a conviction shall be treated for all purposes in
law as a person who has not committed or been charged with or prosecuted for or
convicted of or sentenced for the offence or offences which were the subject of that
conviction; and, notwithstanding the provisions of any other enactment or rule of law to
the contrary, but subject as aforesaid—
(a)

no evidence shall be admissible in any proceedings before a judicial authority
exercising its jurisdiction or functions in England and Wales to prove that any
such person has committed or been charged with or prosecuted for or convicted
of or sentenced for any offence which was the subject of a spent conviction; and

(b)

a person shall not, in any such proceedings, be asked, and, if asked, shall not be
required to answer, any question relating to his past which cannot be answered
without acknowledging or referring to a spent conviction or spent convictions or
any circumstances ancillary thereto.

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
Commencement: 1 July 1975, ROA 1974 s.11(2).
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ROA 1974 s.7 178 : Limitations on rehabilitation under this Act, etc.
s.7(2) -

nothing in section 4(1) above shall affect the determination of any issue, or prevent the
admission or requirement of any evidence, relating to a person’s previous convictions
or to circumstances ancillary thereto—
(a)

in any criminal proceedings before a court in England and Wales (including any
appeal or reference in a criminal matter);

(b)

in any service disciplinary proceedings or in any proceedings on appeal from any
service disciplinary proceedings; […]

Criminal Practice Directions 2015 V Evidence
21A.1

The effect of section 4(1) of the Rehabilitation of Offenders Act 1974 is that a person
who has become a rehabilitated person for the purpose of the Act in respect of a
conviction (known as a ‘spent’ conviction) shall be treated for all purposes in law as a
person who has not committed, or been charged with or prosecuted for, or convicted of
or sentenced for, the offence or offences which were the subject of that conviction.

21A.2

Section 4(1) of the 1974 Act does not apply, however, to evidence given in criminal
proceedings: section 7(2)(a). During the trial of a criminal charge, reference to previous
convictions (and therefore to spent convictions) can arise in a number of ways. The
most common is when a bad character application is made under the Criminal Justice
Act 2003. When considering bad character applications under the 2003 Act, regard
should always be had to the general principles of the Rehabilitation of Offenders Act
1974.

21A.3

On conviction, the court must be provided with a statement of the defendant’s record
for the purposes of sentence. The record supplied should contain all previous
convictions, but those which are spent should, so far as practicable, be marked as
such. No one should refer in open court to a spent conviction without the authority of
the judge, which authority should not be given unless the interests of justice so require.
When passing sentence the judge should make no reference to a spent conviction
unless it is necessary to do so for the purpose of explaining the sentence to be passed.

178

Commencement: 1 July 1975, ROA 1974 s.11(2).
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2.8

Reporting restrictions and Derogatory Assertion
Orders

2.8.1.

Reporting restrictions

See the Reporting Restrictions in the Criminal Courts guide produced by the Judicial College
On 6 May 2015, the Judicial College produced an update version of the document. 179

2.8.2.

Derogatory Assertion Orders

2.8.2.1.

Making the order

Availability
CPIA 1996 s.58 180 : Orders in respect of certain assertions
s.58(1) -

s.58(2) -

s.58(5) -

this section applies where a person has been convicted of an offence and a speech in
mitigation is made by him or on his behalf before—
(a)

a court determining what sentence should be passed on him in respect of the
offence, or

(b)

a magistrates’ court determining whether he should be committed to the Crown
Court for sentence.

this section also applies where a sentence has been passed on a person in respect of
an offence and a submission relating to the sentence is made by him or on his behalf
before—
(a)

a court hearing an appeal against or reviewing the sentence, or

(b)

a court determining whether to grant leave to appeal against the sentence.

an order under subsection (7) or (8) must not be made in relation to an assertion if it
appears to the court that the assertion was previously made—
(a)

at the trial at which the person was convicted of the offence, or

(b)

during any other proceedings relating to the offence.

CPIA 1996 s.61 181 : Reporting of assertions: commencement and supplementary
s.61(1) -

Section 58 applies where the offence mentioned in subsection (1) or (2) of that section
is committed on or after the appointed day.

s.61(2) -

the reference in subsection (1) to the appointed day is to such day as is appointed for
the purposes of this section by the Secretary of State by order.

179
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See <https://www.judiciary.gov.uk/wp-content/uploads/2015/05/reporting-restrictions-guide-2015final.pdf>
Commencement: 4 July 1996.
Commencement: 4 July 1996.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

Test to apply
CPIA 1996 s.58 182 : Orders in respect of certain assertions
s.58(3) -

where it appears to the court that there is a real possibility that an order under
subsection (8) will be made in relation to the assertion, the court may make an order
under subsection (7) in relation to the assertion.

s.58(4) -

where there are substantial grounds for believing—
(a)

that an assertion forming part of the speech or submission is derogatory to a
person’s character (for instance, because it suggests that his conduct is or has
been criminal, immoral or improper), and

(b)

that the assertion is false or that the facts asserted are irrelevant to the sentence,

the court may make an order under subsection (8) in relation to the assertion.
The orders
CPIA 1996 s.58 183 : Orders in respect of certain assertions
s.58(7) -

s.58(8) -

an order under this subsection—
(a)

may be made at any time before the court has made a determination with regard
to sentencing;

(b)

may be revoked at any time by the court;

(c)

subject to paragraph (b), shall cease to have effect when the court makes a
determination with regard to sentencing.

an order under this subsection—
(a)

may be made at any time before the court has made a determination with regard
to sentencing, but only if it is made as soon as is reasonably practicable after the
making of the determination;

(b)

may be revoked at any time by the court;

(c)

subject to paragraph (b), shall cease to have effect at the end of the period of 12
months beginning with the day on which it is made;

(d)

may be made whether or not an order has been made under subsection (7) with
regard to the case concerned.

Effect of an order
CPIA 1996 s.58 184 : Orders in respect of certain assertions
s.58(6) -

Section 59 has effect where a court makes an order under subsection (7) or (8).

CPIA 1996 s.59 185 : Restriction on reporting of assertions
s.59(1) -
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where a court makes an order under section 58(7) or (8) in relation to any assertion, at
any time when the order has effect the assertion must not—
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s.59(2) -

(a)

be published in Great Britain in a written publication available to the public, or

(b)

be included in a relevant programme for reception in Great Britain.

in this section—
“relevant programme” means a programme included in a programme service, within
the meaning of the Broadcasting Act 1990;
“written publication” includes a film, a soundtrack and any other record in permanent
form but does not include an indictment or other document prepared for use in
particular legal proceedings.

s.59(3) -

for the purposes of this section an assertion is published or included in a programme if
the material published or included—
(a)

names the person about whom the assertion is made or, without naming him,
contains enough to make it likely that members of the public will identify him as
the person about whom it is made, and

(b)

reproduces the actual wording of the matter asserted or contains its substance.

CPIA 1996 s.61 186 : Reporting of assertions: commencement and supplementary
s.61(3) -

nothing in section 58 or 59 affects any prohibition or restriction imposed by virtue of
any other enactment on a publication or on matter included in a programme.

Meaning of “determination with regard to sentencing”
CPIA 1996 s.58 187 : Orders in respect of certain assertions
s.58(9) -

2.8.2.2.

for the purposes of subsection (7) and (8) the court makes a determination with regard
to sentencing—
(a)

when it determines what sentence should be passed (where this section applies
by virtue of subsection (1)(a);

(b)

when it determines whether the person should be committed to the Crown Court
for sentence (where this section applies by virtue of subsection (1)(b));

(c)

when it determines what the sentence should be (where this section applies by
virtue of subsection (2)(a));

(d)

when it determines whether to grant leave to appeal (where this section applies
by virtue of subsection (2)(b).

Appeals

CPIA 1996 s.61 188 : Reporting of assertions: commencement and supplementary
s.61(6) -

in section 159 of the Criminal Justice Act 1988 (appeal to Court of Appeal against
orders restricting reports etc.) in subsection (1) the following paragraph shall be
inserted after paragraph (a)—
“(aa) an order made by the Crown Court under section 58(7) or (8) of the Criminal
Procedure and Investigations Act 1996 of the Criminal Procedure and
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Investigations Act 1996 in a case where the Court has convicted a person on a
trial on indictment;”.
CJA 1988 s.159 189 : Crown Court proceedings— orders restricting or preventing reports or
restricting public access
s.159(1) - a person aggrieved may appeal to the Court of Appeal, if that court grants leave,
against—
(a)

an order under section 4 or 11 of the Contempt of Court Act 1981 made in
relation to a trial on indictment;

(aa) an order made by the Crown Court under section 58(7) or (8) of the Criminal
Procedure and Investigations Act 1996 in a case where the Court has convicted
a person on a trial on indictment;.
(b)

any order restricting the access of the public to the whole or any part of a trial on
indictment or to any proceedings ancillary to such a trial; and

(c)

any order restricting the publication of any report of the whole or any part of a trial
on indictment or any such ancillary proceedings;

and the decision of the Court of Appeal shall be final.
s.159(2) - subject to Rules of Court, the jurisdiction of the Court of Appeal under this section shall
be exercised by the criminal division of the Court, and references to the Court of
Appeal in this section shall be construed as references to that division.
s.159(3) - on an application for leave to appeal under this section a judge shall have power to
give such directions as appear to him to be appropriate and, without prejudice to the
generality of this subsection, power—
(a)

to order the production in court of any transcript or note of proceedings or other
document;

(b)

to give directions as to persons who are to be parties to the appeal or who may
be parties to it if they wish and as to service of documents on any person;

and the Court of Appeal shall have the same powers as the single judge.
s.159(4) - subject to Rules of Court made by virtue of subsection (6) below, any party to an
appeal under this section may give evidence before the Court of Appeal orally or in
writing.
s.159(5) - on the hearing of an appeal under this section the Court of Appeal shall have power—
(a)

to stay any proceedings in any other court until after the appeal is disposed of;

(b)

to confirm, reverse or vary the order complained of; and

(c)

to make such order as to costs as it thinks fit.

s.159(6) - Rules of Court may make in relation to trials satisfying specified conditions special
provision as to the practice and procedure to be followed in relation to hearings in
camera and appeals from orders for such hearings and may in particular, but without
prejudice to the generality of this subsection, provide that subsection (4) above shall
not have effect.
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Commencement: 31 July 1989, SI 1989/1085 art.2 and Sch.1 para.1

91

Part 2 – Pre-sentence matters and matters pertaining to the sentencing hearing

s.159(7) - in the application of this section to Northern Ireland—
(a)

subsection (2) shall be omitted; and

(b)

in subsection (6), before “Rules of Court” there shall be inserted “Without
prejudice to the generality of sections 52 and 55 of the Judicature (Northern
Ireland) Act 1978”.

Note: There are two Home Office Circulars (11/1997 and 24/3/1997) that provides guidance on the
making of such orders.
2.8.2.3.

Breach

CPIA 1996 s.60 190 : Reporting of assertions: offences
s.60(1) -

if an assertion is published or included in a relevant programme in contravention of
section 59, each of the following persons is guilty of an offence—
(a)

in the case of publication in a newspaper or periodical, any proprietor, any editor
and any publisher of the newspaper or periodical;

(b)

in the case of publication in any other form, the person publishing the assertion;

(c)

in the case of an assertion included in a relevant programme, any body corporate
engaged in providing the service in which the programme is included and any
person having functions in relation to the programme corresponding to those of
an editor of a newspaper.

s.60(2) -

a person guilty of an offence under this section is liable on summary conviction to a
fine of an amount not exceeding level 5 on the standard scale.

s.60(3) -

where a person is charged with an offence under this section it is a defence to prove
that at the time of the alleged offence—

s.60(4) -

(a)

he was not aware, and neither suspected nor had reason to suspect, that an
order under section 58(7) or (8) had effect at that time, or

(b)

he was not aware, and neither suspected nor had reason to suspect, that the
publication or programme in question was of, or (as the case may be) included,
the assertion in question.

where an offence under this section committed by a body corporate is proved to have
been committed with the consent or connivance of, or to be attributable to any neglect
on the part of—
(a)

a director, manager, secretary or other similar officer of the body corporate, or

(b)

a person purporting to act in any such capacity,

he as well as the body, corporate is guilty of the offence and liable to be proceeded
against and punished accordingly.
s.60(5) -

in relation to a body corporate whose affairs are managed by its members “director” in
subsection (4) means a member of the body corporate.

s.60(6) -

Subsections (2) and (3) of section 59 apply for the purposes of this section as they
apply for the purposes of that.
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2.9

Financial circumstances order

Note: There is an offence under CJA 1991 s.20A pertaining to the making of false statements as to
financial circumstances.
General power
CJA 2003 s.162 191 : Powers to order statement as to offender’s financial circumstances
s.162(1) - where an individual has been convicted of an offence, the court may, before
sentencing him, make a financial circumstances order with respect to him.
s.162(2) - where a magistrates’ court has been notified in accordance with section 12(4) of the
Magistrates’ Courts Act 1980 (c. 43) that an individual desires to plead guilty without
appearing before the court, the court may make a financial circumstances order with
respect to him.
s.162(3) - in this section “a financial circumstances order” means, in relation to any individual, an
order requiring him to give to the court, within such period as may be specified in the
order, such a statement of his assets and other financial circumstances as the court
may require .
s.162(4) - an individual who without reasonable excuse fails to comply with a financial
circumstances order is liable on summary conviction to a fine not exceeding level 3 on
the standard scale.
s.162(5) - if an individual, in furnishing any statement in pursuance of a financial circumstances
order—
(a)

makes a statement which he knows to be false in a material particular,

(b)

recklessly furnishes a statement which is false in a material particular, or

(c)

knowingly fails to disclose any material fact,

he is liable on summary conviction to a fine not exceeding level 4 on the standard
scale.
s.162(6) - proceedings in respect of an offence under subsection (5) may, notwithstanding
anything in section 127(1) of the Magistrates’ Courts Act 1980 (c. 43) (limitation of
time), be commenced at any time within two years from the date of the commission of
the offence or within six months from its first discovery by the prosecutor, whichever
period expires the earlier.
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Parents and guardians
PCC(S)A 2000 s.136 192 : Power to order statement as to financial circumstances of parent or
guardian
s.136(1) - before exercising its powers under section 137 below (power to order parent or
guardian to pay fine, costs, compensation or surcharge) against the parent or guardian
of an individual who has been convicted of an offence, the court may make a financial
circumstances order with respect to the parent or (as the case may be) guardian.
s.136(2) - in this section “financial circumstances order” has the meaning given by subsection (3)
of section 162 of the Criminal Justice Act 2003, and subsections (4) to (6) of that
section shall apply in relation to a financial circumstances order made under this
section as they apply in relation to such an order made under that section.

192
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2.10

Adjournment of sentence

Note: This section should be read in conjunction with 2.4.1, the pre-sentence reports section.
Magistrates’ Court
MCA 1980 s.10 193 : Adjournment of trial
s.10(1) -

a magistrates’ court may at any time, whether before or after beginning to try an
information, adjourn the trial, and may do so, notwithstanding anything in this Act,
when composed of a single justice.

s.10(2) -

the court may when adjourning either fix the time and place at which the trial is to be
resumed, or, unless it remands the accused, leave the time and place to be determined
later by the court; but the trial shall not be resumed at that time and place unless the
court is satisfied that the parties have had adequate notice thereof.

s.10(3) -

a magistrates’ court may, for the purpose of enabling inquiries to be made or of
determining the most suitable method of dealing with the case, exercise its power to
adjourn after convicting the accused and before sentencing him or otherwise dealing
with him; but, if it does so, the adjournment shall not be for more than 4 weeks at a
time unless the court remands the accused in custody and, where it so remands him,
the adjournment shall not be for more than 3 weeks at a time.

s.10(3A) - a youth court shall not be required to adjourn any proceedings for an offence at any
stage by reason only of the fact—

s.10(4) -

(a)

that the court commits the accused for trial for another offence; or

(b)

that the accused is charged with another offence.

on adjourning the trial of an information the court may remand the accused and, where
the accused has attained the age of 18 years, shall do so if the offence is triable either
way and—
(a)

on the occasion on which the accused first appeared, or was brought, before the
court to answer to the information he was in custody or, having been released on
bail, surrendered to the custody of the court; or

(b)

the accused has been remanded at any time in the course of proceedings on the
information;

and, where the court remands the accused, the time fixed for the resumption of the trial
shall be that at which he is required to appear or be brought before the court in
pursuance of the remand or would be required to be brought before the court but for
section 128(3A) below.
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Crown Court
R. v Annesley (1976) 62 Cr. App. R. 113
“It is clear from these authorities and statutory provisions that the Crown Court still enjoys the
common law jurisdiction vested in its predecessors to put off passing the whole of a sentence, or
indeed part of a sentence, if the circumstances make it necessary. While accepting that this will not
generally be good practice, there may be circumstances in which it may be very desirable, when all
the material necessary to complete all elements of a sentencing problem is not immediately
available, to deal with the substantive sentence at once and postpone what may have to be done
in addition, rather than postpone the whole of the sentence till all the material is to hand.”

96

Law Commission: Sentencing law in England and Wales – Legislation currently in force

2.11

Bail

2.11.1.

General

Note: See also the other provisions of the Bail Act 1974. Section 4 and Sch.1 only are listed below
as they create the presumption of bail post-conviction where none of the exceptions apply.
Right to bail etc.
BA 1976 s.4 194 : General right to bail of accused persons and others
s.4(1) -

a person to whom this section applies shall be granted bail except as provided in
Schedule 1 to this Act.

s.4(2) -

this section applies to a person who is accused of an offence when—
(a)

he appears or is brought before a magistrates’ court or the Crown Court in the
course of or in connection with proceedings for the offence, or

(b)

he applies to a court for bail or for a variation of the conditions of bail in
connection with the proceedings.

This subsection does not apply as respects proceedings on or after a person’s
conviction of the offence.
s.4(2A) -

this section also applies to a person whose extradition is sought in respect of an
offence, when—
(a)

he appears or is brought before a court in the course of or in connection with
extradition proceedings in respect of the offence, or

(b)

he applies to a court for bail or for a variation of the conditions of bail in
connection with the proceedings.

s.4(2B) -

but subsection (2A) above does not apply if the person is alleged to have been
convicted of the offence.

s.4(3) -

this section also applies to a person who, having been convicted of an offence,
appears or is brought before a magistrates’ court or the Crown Court under—
(za) Schedule 1 to the Powers of Criminal Courts (Sentencing) Act 2000 (referral
orders: referral back to appropriate court),
(zb) Schedule 8 to that Act (breach of reparation order),

s.4(4) -

194

(a)

Schedule 2 to the Criminal Justice and Immigration Act 2008 (breach, revocation
or amendment of youth rehabilitation orders),

(b)

Part 2 of Schedule 8 to the Criminal Justice Act 2003 (breach of requirement of
community order), or

(c)

the Schedule to the Street Offences Act 1959 (breach of orders under section
1(2A) of that Act).

this section also applies to a person who has been convicted of an offence and whose
case is adjourned by the court for the purpose of enabling inquiries or a report to be
made to assist the court in dealing with him for the offence.
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s.4(5) -

Schedule 1 to this Act also has effect as respects conditions of bail for a person to
whom this section applies.

s.4(6) -

in Schedule 1 to this Act “the defendant” means a person to whom this section applies
and any reference to a defendant whose case is adjourned for inquiries or a report is a
reference to a person to whom this section applies by virtue of subsection (4) above.

s.4(7) -

this section is subject to section 41 of the Magistrates’ Courts Act 1980 (restriction of
bail by magistrates’ court in cases of treason) and section 115(1) of the Coroners and
Justice Act 2009 (bail decisions in murder cases to be made by Crown Court judge).

s.4(8) -

this section is subject to section 25 of the Criminal Justice and Public Order Act 1994
(exclusion of bail in cases of homicide and rape).

s.4(9) -

in taking any decisions required by Part I or II of Schedule 1 to this Act, the
considerations to which the court is to have regard include, so far as relevant, any
misuse of controlled drugs by the defendant (“controlled drugs” and “misuse” having
the same meanings as in the Misuse of Drugs Act 1971).

BA 1976 Sch.1: Persons Entitled To Bail: Supplementary Provisions
Part I Defendants Accused Or Convicted Of Imprisonable Offences
Application of Part 1
para.1 195 (1) - subject to sub-paragraph (2) and paragraph 1A, the following provisions of this Part
of this Schedule apply to the defendant if—
(a)

the offence or one of the offences of which he is accused or convicted in the
proceedings is punishable with imprisonment, or

(b)

his extradition is sought in respect of an offence.

para.1(2) - but those provisions do not apply by virtue of sub-paragraph (1)(a) if the offence, or
each of the offences punishable with imprisonment, is—
(a)

a summary offence; or

(b)

an offence mentioned in Schedule 2 to the Magistrates’ Courts Act 1980
(offences for which the value involved is relevant to the mode of trial) in relation
to which—
(i)

a determination has been made under section 22(2) of that Act (certain
either way offences to be tried summarily if value involved is less than the
relevant sum) that it is clear that the value does not exceed the relevant
sum for the purposes of that section; or

(ii)

a determination has been made under section 9A(4) of this Act to the same
effect.

para.1A 196 (1) - the paragraphs of this Part of this Schedule mentioned in sub-paragraph (2) do not
apply in relation to bail in non-extradition proceedings where—

195
196
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(a)

the defendant has attained the age of 18,

(b)

the defendant has not been convicted of an offence in those proceedings, and
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(c)

it appears to the court that there is no real prospect that the defendant will be
sentenced to a custodial sentence in the proceedings.

para.1A(2) - the paragraphs are—
(a)

paragraph 2 (refusal of bail where defendant may fail to surrender to custody,
commit offences on bail or interfere with witnesses),

(b)

paragraph 2A (refusal of bail where defendant appears to have committed
indictable or either way offence while on bail), and

(c)

paragraph 6 (refusal of bail where defendant has been arrested under section 7).

Exceptions to right to bail
para.2 197 (1) - the defendant need not be granted bail if the court is satisfied that there are
substantial grounds for believing that the defendant, if released on bail (whether
subject to conditions or not) would—
(a)

fail to surrender to custody, or

(b)

commit an offence while on bail, or

(c)

interfere with witnesses or otherwise obstruct the course of justice, whether in
relation to himself or any other person.

para.2(2) - where the defendant falls within paragraph 6B, this paragraph does not apply unless—
(a)

the court is of the opinion mentioned in paragraph 6A, or

(b)

paragraph 6A does not apply by virtue of paragraph 6C.

para.2ZA 198 (1) - the defendant need not be granted bail if the court is satisfied that there are
substantial grounds for believing that the defendant, if released on bail (whether
subject to conditions or not), would commit an offence while on bail by engaging in
conduct that would, or would be likely to, cause—
(a)

physical or mental injury to an associated person; or

(b)

an associated person to fear physical or mental injury.

para.2ZA(2) In sub-paragraph (1) “associated person” means a person who is associated with the
defendant within the meaning of section 62 of the Family Law Act 1996.
para.2A 199 - the defendant need not be granted bail if—
(a)

the offence is an indictable offence or an offence triable either way, and

(b)

it appears to the court that the defendant was on bail in criminal proceedings on
the date of the offence.

para.2B 200 - the defendant need not be granted bail in connection with extradition proceedings if—
(a)

197
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the conduct constituting the offence would, if carried out by the defendant in
England and Wales, constitute an indictable offence or an offence triable either
way; and
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(b)

it appears to the court that the defendant was on bail on the date of the offence.

para.3 201 - the defendant need not be granted bail if the court is satisfied that the defendant
should be kept in custody for his own protection or, if he is a child or young person, for
his own welfare.
para.4 202 - the defendant need not be granted bail if he is in custody in pursuance of a sentence of
a court or a sentence imposed by an officer under the Armed Forces Act 2006.
para.5 203 - the defendant need not be granted bail where the court is satisfied that it has not been
practicable to obtain sufficient information for the purpose of taking the decisions
required by this Part of this Schedule for want of time since the institution of the
proceedings against him.
para.6 204 - the defendant need not be granted bail if, having previously been released on bail in, or
in connection with, the proceedings, the defendant has been arrested in pursuance of
section 7.
para.6ZA 205 - if the defendant is charged with murder, the defendant may not be granted bail
unless the court is of the opinion that there is no significant risk of the defendant
committing, while on bail, an offence that would, or would be likely to, cause physical or
mental injury to any person other than the defendant.
Exception applicable to drug users in certain areas
para.6A 206 - subject to paragraph 6C below, a defendant who falls within paragraph 6B below may
not be granted bail unless the court is of the opinion that there is no significant risk of
his committing an offence while on bail (whether subject to conditions or not).
para.6B 207 (1) - a defendant falls within this paragraph if—
(a)

he is aged 18 or over;

(b)

a sample taken—
(i)

under section 63B of the Police and Criminal Evidence Act 1984 (testing for
presence of Class A drugs) in connection with the offence; or

(ii)

under section 161 of the Criminal Justice Act 2003 (drug testing after
conviction of an offence but before sentence),

has revealed the presence in his body of a specified Class A drug;
(c)

either the offence is one under section 5(2) or (3) of the Misuse of Drugs Act
1971 and relates to a specified Class A drug, or the court is satisfied that there
are substantial grounds for believing—
(i)

201
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that misuse by him of any specified Class A drug caused or contributed to
the offence; or

Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 1 February 2010, as inserted by CJA 2009 s.114(2), SI 2010/145 art.2 and Sch.1
para.7.
Commencement: 5 April 2004, as inserted by CJA 2003 s.19(4)(a), SI 2004/829 art.2(2)(b).
Commencement: 5 April 2004, as inserted by CJA 2003 s.19(4)(a), SI 2004/829 art.2(2)(b).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(ii)
(d)

(even if it did not) that the offence was motivated wholly or partly by his
intended misuse of such a drug; and

the condition set out in sub-paragraph (2) below is satisfied or (if the court is
considering on a second or subsequent occasion whether or not to grant bail)
has been, and continues to be, satisfied.

para.6B(2) - the condition referred to is that after the taking and analysis of the sample—
(a)

a relevant assessment has been offered to the defendant but he does not agree
to undergo it; or

(b)

he has undergone a relevant assessment, and relevant follow-up has been
proposed to him, but he does not agree to participate in it.

para.6B(3) - in this paragraph and paragraph 6C below—
(a)

“Class A drug” and “misuse” have the same meaning as in the Misuse of Drugs
Act 1971;

(b)

“relevant assessment” and “relevant follow-up” have the meaning given by
section 3(6E) of this Act;

(c)

“specified” (in relation to a Class A drug) has the same meaning as in Part 3 of
the Criminal Justice and Court Services Act 2000.

para.6C 208 - paragraph 6A above does not apply unless—
(a)

the court has been notified by the Secretary of State that arrangements for
conducting a relevant assessment or, as the case may be, providing relevant
follow-up have been made for the [local justice area] 2 in which it appears to the
court that the defendant would reside if granted bail; and

(b)

the notice has not been withdrawn.

Exception applicable only to defendant whose case is adjourned for inquiries or a report
para.7 209 - where his case is adjourned for inquiries or a report, the defendant need not be
granted bail if it appears to the court that it would be impracticable to complete the
inquiries or make the report without keeping the defendant in custody.
Restriction of conditions of bail
para.8 210 (1) - subject to sub-paragraph (3) below, where the defendant is granted bail, no
conditions shall be imposed under subsections (4) to (6B) or (7) (except subsection
(6)(d) or (e)) of section 3 of this Act unless it appears to the court that it is necessary to
do so—
(a)

for the purpose of preventing the occurrence of any of the events mentioned in
paragraph 2(1) of this Part of this Schedule, or

(b)

for the defendant’s own protection or, if he is a child or young person, for his own
welfare or in his own interests.

para.8(1A) - no condition shall be imposed under section 3(6)(d) of this Act unless it appears to be
necessary to do so for the purpose of enabling inquiries or a report to be made.
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para.8(2) - sub-paragraphs (1) and (1A) above also apply on any application to the court to vary
the conditions of bail or to impose conditions in respect of bail which has been granted
unconditionally.
para.8(3) - the restriction imposed by sub-paragraph (1A) above shall not apply to the conditions
required to be imposed under section 3(6A) of this Act or operate to override the
direction in section 11(3) of the Powers of Criminal Courts (Sentencing) Act 2000 to a
magistrates’ court to impose conditions of bail under section 3(6)(d) of this Act of the
description specified in the said section 11(3) in the circumstances so specified.
Decisions under paragraph 2
para.9 211 - in taking the decisions required by paragraph 2(1), or in deciding whether it is satisfied
as mentioned in 2ZA(1) or of the opinion mentioned in paragraph 6ZA or 6A, of this
Part of this Schedule, the court shall have regard to such of the following
considerations as appear to it to be relevant, that is to say—
(a)

the nature and seriousness of the offence or default (and the probable method of
dealing with the defendant for it),

(b)

the character, antecedents, associations and community ties of the defendant,

(c)

the defendant’s record as respects the fulfilment of his obligations under previous
grants of bail in criminal proceedings,

(d)

except in the case of a defendant whose case is adjourned for inquiries or a
report, the strength of the evidence of his having committed the offence or having
defaulted,

(e)

if the court is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not), would
commit an offence while on bail, the risk that the defendant may do so by
engaging in conduct that would, or would be likely to, cause physical or mental
injury to any person other than the defendant,

as well as to any others which appear to be relevant.
para.9AA 212 (1) - this paragraph applies if—
(a)

the defendant is a child or young person, and

(b)

it appears to the court that he was on bail in criminal proceedings on the date of
the offence.

(2) In deciding for the purposes of paragraph 2(1) of this Part of this Schedule whether it is
satisfied that there are substantial grounds for believing that the defendant, if released
on bail (whether subject to conditions or not), would commit an offence while on bail,
the court shall give particular weight to the fact that the defendant was on bail in
criminal proceedings on the date of the offence.
para.9AB 213 (1) - subject to sub-paragraph (2) below, this paragraph applies if—
(a)

211
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the defendant is a child or young person, and

Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 1 January 2007, as inserted by CJA 2003 s.14(2), for the purposes specified in SI
2006/3217 arts.2(1)(a) and 3(1). Otherwise, not in force.
Commencement: 1 January 2007, as inserted by CJA 2003 s.15(2) for the purposes specified in SI
2006/3217 arts.2(1)(a) and 3(2). Otherwise, not in force.
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(b)

it appears to the court that, having been released on bail in or in connection with
the proceedings for the offence, he failed to surrender to custody.

para.9AB(2) - where it appears to the court that the defendant had reasonable cause for his failure
to surrender to custody, this paragraph does not apply unless it also appears to the
court that he failed to surrender to custody at the appointed place as soon as
reasonably practicable after the appointed time.
para.9AB(3) - in deciding for the purposes of paragraph 2(1) of this Part of this Schedule whether it
is satisfied that there are substantial grounds for believing that the defendant, if
released on bail (whether subject to conditions or not), would fail to surrender to
custody, the court shall give particular weight to—
(a)

where the defendant did not have reasonable cause for his failure to surrender to
custody, the fact that he failed to surrender to custody, or

(b)

where he did have reasonable cause for his failure to surrender to custody, the
fact that he failed to surrender to custody at the appointed place as soon as
reasonably practicable after the appointed time.

para.9AB(4) - for the purposes of this paragraph, a failure to give to the defendant a copy of the
record of the decision to grant him bail shall not constitute a reasonable cause for his
failure to surrender to custody.
Cases under section 128A of Magistrates’ Courts Act 1980
para.9B 214 - where the court is considering exercising the power conferred by section 128A of the
Magistrates’ Courts Act 1980 (power to remand in custody for more than 8 clear days),
it shall have regard to the total length of time which the accused would spend in
custody if it were to exercise the power.
Part IA Defendants Accused Or Convicted Of Imprisonable Offences To Which Part 1 Does
Not Apply
Application of Part 1A
para.1 215 - subject to paragraph 1A, the following provisions of this Part apply to the defendant if—
(a)

the offence or one of the offences of which he is accused or convicted is
punishable with imprisonment, but

(b)

Part 1 does not apply to him by virtue of paragraph 1(2) of that Part.

para.1A 216 (1) - the paragraphs of this Part of this Schedule mentioned in sub-paragraph (2) do not
apply in relation to bail in, or in connection with, proceedings where—
(a)

the defendant has attained the age of 18,

(b)

the defendant has not been convicted of an offence in those proceedings, and

(c)

it appears to the court that there is no real prospect that the defendant will be
sentenced to a custodial sentence in the proceedings.

para.1A(2) - the paragraphs are—
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Commencement: 12 October 1988, as inserted by CJA 1988 s.155(2), SI 1988/1676 art.2 and Sch.1.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 3 December 2012, as inserted by LASPOA 2012 Sch.11 para.13, SI 2012/2096 art.2(i).
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(a)

paragraph 2 (refusal of bail for failure to surrender to custody),

(b)

paragraph 3 (refusal of bail where defendant would commit further offences on
bail), and

(c)

paragraph 7 (refusal of bail in certain circumstances when arrested under
section 7).

Exceptions to right to bail
para.2 217 - the defendant need not be granted bail if—
(a)

it appears to the court that, having been previously granted bail in criminal
proceedings, he has failed to surrender to custody in accordance with his
obligations under the grant of bail; and

(b)

the court believes, in view of that failure, that the defendant, if released on bail
(whether subject to conditions or not) would fail to surrender to custody.

para.3 218 - the defendant need not be granted bail if—
(a)

it appears to the court that the defendant was on bail in criminal proceedings on
the date of the offence; and

(b)

the court is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not) would commit
an offence while on bail.

para.4 219 (1) - the defendant need not be granted bail if the court is satisfied that there are
substantial grounds for believing that the defendant, if released on bail (whether
subject to conditions or not), would commit an offence while on bail by engaging in
conduct that would, or would be likely to, cause—
(a)

physical or mental injury to an associated person; or

(b)

an associated person to fear physical or mental injury.

para.4(2) - in sub-paragraph (1) “associated person” means a person who is associated with the
defendant within the meaning of section 62 of the Family Law Act 1996.
para.5 220 - the defendant need not be granted bail if the court is satisfied that the defendant
should be kept in custody for his own protection or, if he is a child or young person, for
his own welfare.
para.6 221 - the defendant need not be granted bail if he is in custody in pursuance of a sentence of
a court or a sentence imposed by an officer under the Armed Forces Act 2006.
para.7 222 - the defendant need not be granted bail if—
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Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
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(a)

having been released on bail in or in connection with the proceedings for the
offence, he has been arrested in pursuance of section 7 of this Act; and

(b)

the court is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not) would fail to
surrender to custody, commit an offence while on bail or interfere with witnesses
or otherwise obstruct the course of justice (whether in relation to himself or any
other person).

para.8 223 - the defendant need not be granted bail where the court is satisfied that it has not been
practicable to obtain sufficient information for the purpose of taking the decisions
required by this Part of this Schedule for want of time since the institution of the
proceedings against him.
Application of paragraphs 6A to 6C of Part 1
para.9 224 - paragraphs 6A to 6C of Part 1 (exception applicable to drug users in certain areas and
related provisions) apply to a defendant to whom this Part applies as they apply to a
defendant to whom that Part applies.
Part II Defendants Accused Or Convicted Of Non-Imprisonable Offences
Defendants to whom Part II applies
para.1 225 - where the offence or every offence of which the defendant is accused or convicted in
the proceedings is one which is not punishable with imprisonment the following
provisions of this Part of this Schedule apply.
Exceptions to right to bail
para.2 226 - the defendant need not be granted bail if—
(za) the defendant—
(i)

is a child or young person, or

(ii)

has been convicted in the proceedings of an offence;

(a)

it appears to the court that, having been previously granted bail in criminal
proceedings, he has failed to surrender to custody in accordance with his
obligations under the grant of bail; and

(b)

the court believes, in view of that failure, that the defendant, if released on bail
(whether subject to conditions or not) would fail to surrender to custody.

para.3 227 - the defendant need not be granted bail if the court is satisfied that the defendant
should be kept in custody for his own protection or, if he is a child or young person, for
his own welfare.
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Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.12 para.6, SI 2008/1586 art.2(1) and
Sch.1 para.27.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
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para.4 228 - the defendant need not be granted bail if he is in custody in pursuance of a sentence of
a court or a sentence imposed by an officer under the Armed Forces Act 2006.
para.5 229 - the defendant need not be granted bail if—
(za) the defendant—
(i)

is a child or young person, or

(ii)

has been convicted in the proceedings of an offence;

(a)

having been released on bail in or in connection with the proceedings for the
offence, he has been arrested in pursuance of section 7 of this Act; and

(b)

the court is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not) would fail to
surrender to custody, commit an offence on bail or interfere with witnesses or
otherwise obstruct the course of justice (whether in relation to himself or any
other person).

para.6 230 (1) - the defendant need not be granted bail if—
(a)

having been released on bail in, or in connection with, the proceedings for the
offence, the defendant has been arrested in pursuance of section 7, and

(b)

the court is satisfied that there are substantial grounds for believing that the
defendant, if released on bail (whether subject to conditions or not), would
commit an offence while on bail by engaging in conduct that would, or would be
likely to, cause—
(i)

physical or mental injury to an associated person, or

(ii)

an associated person to fear physical or mental injury.

para.6(2) - in sub-paragraph (1) “associated person” means a person who is associated with the
defendant within the meaning of section 62 of the Family Law Act 1996.
Part IIA Decisions Where Bail Refused On Previous Hearing
para.1 231 - if the court decides not to grant the defendant bail, it is the court’s duty to consider, at
each subsequent hearing while the defendant is a person to whom section 4 above
applies and remains in custody, whether he ought to be granted bail.
para.2 232 - at the first hearing after that at which the court decided not to grant the defendant bail
he may support an application for bail with any argument as to fact or law that he
desires (whether or not he has advanced that argument previously).
para.3 233 - at subsequent hearings the court need not hear arguments as to fact or law which its
has heard previously.
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Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 3 December 2012, as inserted by LASPOA 2012 Sch.11 para.13, SI 2012/2096 art.2(i).
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Part III Interpretation
para.1 234 - for the purposes of this Schedule the question whether an offence is one which is
punishable with imprisonment shall be determined without regard to any enactment
prohibiting or restricting the imprisonment of young offenders or first offenders.
para.2 235 - references in this Schedule to previous grants of bail include—
(a)

bail granted before the coming into force of this Act;

(b)

as respects the reference in paragraph 2A of Part 1 of this Schedule (as
substituted by paragraph 16 of Schedule 11 to the Legal Aid, Sentencing and
Punishment of Offenders Act 2012), bail granted before the coming into force of
that paragraph;

(c)

as respects the references in paragraph 6 of Part 1 of this Schedule (as
substituted by paragraph 17 of Schedule 11 to the Legal Aid, Sentencing and
Punishment of Offenders Act 2012), bail granted before the coming into force of
that paragraph;

(d)

as respects the references in paragraph 9AA of Part 1 of this Schedule, bail
granted before the coming into force of that paragraph;

(e)

as respects the references in paragraph 9AB of Part 1 of this Schedule, bail
granted before the coming into force of that paragraph;

(f)

as respects the reference in paragraph 5 of Part 2 of this Schedule (as
substituted by section 13(4) of the Criminal Justice Act 2003 ), bail granted
before the coming into force of that paragraph;

(g)

as respects the reference in paragraph 6 of Part 2 of this Schedule, bail granted
before the coming into force of that paragraph.

para.3 236 - references in this Schedule to a defendant’s being kept in custody or being in custody
include (where the defendant is a child or young person) references to his being kept
or being in accommodation pursuant to a remand under section 91(3) or (4) of the
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (remands to local
authority accommodation or youth detention accommodation).
para.4 237 - in this Schedule—
“court”, in the expression “sentence of a court”, includes a service court as defined in
section 12(1) of the Visiting Forces Act 1952 and “sentence”, in that expression, shall
be construed in accordance with that definition;
“default”, in relation to the defendant, means the default for which he is to be dealt with
under [Part 2 of Schedule 8 to the Criminal Justice Act 2003 (breach of requirement of
order).
Note: Schedule 1 qualifies the general right to bail set out in section 4(1) of the Act. It is not
reproduced here.
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Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 17 April 1978, SI 1978/132 art.2.
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No issue of bail where sentence is deferred
R. v Ross (1988) 86 Cr. App. R. 337
When sentence is deferred, no question of bail arises.

2.11.2.

Magistrates’ Courts

Power
MCA 1980 s.128 238 : Remand in custody or on bail
s.128(1) - where a magistrates’ court has power to remand any person, then, subject to section 4
of the Bail Act 1976 and to any other enactment modifying that power, the court may—
(a)

remand him in custody, that is to say, commit him to custody to be brought before
the court, subject to subsection (3A) below, at the end of the period of remand or
at such earlier time as the court may require; or

(b)

where it is trying an offence alleged to have been committed by that person or
has convicted him of an offence, remand him on bail in accordance with the Bail
Act 1976, that is to say, by directing him to appear as provided in subsection (4)
below; or

(c)

except in a case falling within paragraph (b) above, remand him on bail by taking
from him a recognizance (with or without sureties) conditioned as provided in that
subsection;

and may, in a case falling within paragraph (c) above, instead of taking recognizances
in accordance with that paragraph, fix the amount of the recognizances with a view to
their being taken subsequently in accordance with section 119 above.
s.128(1A) - where—
(a)

on adjourning a case under section 10(1), 17C, 18(4) or 24C above the court
proposes to remand or further remand a person in custody; and

(b)

he is before the court; and

(d)

he is legally represented in that court,

it shall be the duty of the court—
(i)

to explain the effect of subsections (3A) and (3B) below to him in ordinary
language; and

(ii)

to inform him in ordinary language that, notwithstanding the procedure for a
remand without his being brought before a court, he would be brought
before a court for the hearing and determination of at least every fourth
application for his remand, and of every application for his remand heard at
a time when it appeared to the court that he had no legal representative
acting for him in the case.

s.128(1B) - for the purposes of subsection (1A) above a person is to be treated as legally
represented in a court if, but only if, he has the assistance of a legal representative to
represent him in the proceedings in that court.
s.128(1C) - after explaining to an accused as provided by subsection (1A) above the court shall
ask him whether he consents to hearing and determination of such applications in his
absence.
238
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s.128(2) - where the court fixes the amount of a recognizance under subsection (1) above or
section 8(3) of the Bail Act 1976 with a view to its being taken subsequently the court
shall in the meantime commit the person so remanded to custody in accordance with
paragraph (a) of the said subsection (1).
s.128(3) - where a person is brought before the court after remand, the court may further remand
him.
s.128(3A) - subject to subsection (3B) below, where a person has been remanded in custody and
the remand was not a remand under section 128A below for a period exceeding 8 clear
days, the court may further remand him (otherwise than in the exercise of the power
conferred by that section) on an adjournment under section 10(1), 17C, 18(4) or 24C
above without his being brought before it if it is satisfied—
(a)

that he gave his consent, either in response to a question under subsection (1C)
above or otherwise, to the hearing and determination in his absence of any
application for his remand on an adjournment of the case under any of those
provisions; and

(b)

that he has not by virtue of this subsection been remanded without being brought
before the court on more than two such applications immediately preceding the
application which the court is hearing; and

(d)

that he has not withdrawn his consent to their being so heard and determined.

s.128(3B) - the court may not exercise the power conferred by subsection (3A) above if it appears
to the court, on an application for a further remand being made to it, that the person to
whom the application relates has no legal representative acting for him in the case
(whether present in court or not).
s.128(3C) - where—
(a)

a person has been remanded in custody on an adjournment of a case under
section 10(1), 17C, 18(4) or 24C above; and

(b)

an application is subsequently made for his further remand on such an
adjournment; and

(c)

he is not brought before the court which hears and determines the application;
and

(d)

that court is not satisfied as mentioned in subsection (3A) above,

the court shall adjourn the case and remand him in custody for the period for which it
stands adjourned.
s.128(3D) - an adjournment under subsection (3C) above shall be for the shortest period that
appears to the court to make it possible for the accused to be brought before it.
s.128(3E) - where—
(a)

on an adjournment of a case under section 10(1), 17C, 18(4) or 24C above a
person has been remanded in custody without being brought before the court;
and

(b)

it subsequently appears—
(i)

to the court which remanded him in custody; or

(ii)

to an alternate magistrates’ court to which he is remanded under section
130 below,
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that he ought not to have been remanded in custody in his absence, the court shall
require him to be brought before it at the earliest time that appears to the court to be
possible.
s.128(4) - where a person is remanded on bail under subsection (1) above the court may, where
it remands him on bail in accordance with the Bail Act 1976 direct him to appear or, in
any other case, direct that his recognizance be conditioned for his appearance—
(a)

before that court at the end of the period of remand; or

(b)

at every time and place to which during the course of the proceedings the
hearing may be from time to time adjourned;

and, where it remands him on bail conditionally on his providing a surety during an
inquiry into an offence alleged to have been committed by him, may direct that the
recognizance of the surety be conditioned to secure that the person so bailed
appears—
(c)

at every time and place to which during the course of the proceedings the
hearing may be from time to time adjourned and also before the Crown Court in
the event of the person so bailed being committed for trial there.

s.128(5) - where a person is directed to appear or a recognizance is conditioned for a person’s
appearance in accordance with paragraph (b) or (c) of subsection (4) above, the fixing
at any time of the time for him next to appear shall be deemed to be a remand; but
nothing in this subsection or subsection (4) above shall deprive the court of power at
any subsequent hearing to remand him afresh.
s.128(6) - subject to the provisions of sections 128A and 129 below, a magistrates’ court shall not
remand a person for a period exceeding 8 clear days, except that—
(a)

if the court remands him on bail, it may remand him for a longer period if he and
the other party consent;

(b)

where the court adjourns a trial under section 10(3) above or section 11 of the
Powers of Criminal Courts (Sentencing) Act 2000, the court may remand him for
the period of the adjournment;

(c)

where a person is charged with an offence triable either way, then, if it falls to the
court to try the case summarily but the court is not at the time so constituted, and
sitting in such a place, as will enable it to proceed with the trial, the court may
remand him until the next occasion on which it will be practicable for the court to
be so constituted, and to sit in such a place, as aforesaid, notwithstanding that
the remand is for a period exceeding 8 clear days.

s.128(7) - a magistrates’ court having power to remand a person in custody may, if the remand is
for a period not exceeding 3 clear days, commit him to detention at a police station.
s.128(8) - where a person is committed to detention at a police station under subsection (7)
above—
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(a)

he shall not be kept in such detention unless there is a need for him to be so
detained for the purposes of inquiries into other offences;

(b)

if kept in such detention, he shall be brought back before the magistrates’ court
which committed him as soon as that need ceases;

(c)

he shall be treated as a person in police detention to whom the duties under
section 39 of the Police and Criminal Evidence Act 1984 (responsibilities in
relation to persons detained) relate;

(d)

his detention shall be subject to periodic review at the times set out in section 40
of that Act (review of police detention).
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Appeals
B(A)A 1993 s.1 239 : Prosecution right of appeal
s.1(1) -

where a magistrates’ court grants bail to a person who is charged with, or convicted of,
an offence punishable by imprisonment, the prosecution may appeal to a judge of the
Crown Court against the granting of bail.

s.1(1A) -

where a magistrates’ court grants bail to a person in connection with extradition
proceedings, the prosecution may appeal to the High Court against the granting of bail.

s.1(1B) -

where a judge of the Crown Court grants bail to a person who is charged with, or
convicted of, an offence punishable by imprisonment, the prosecution may appeal to
the High Court against the granting of bail.

s.1(1C) -

an appeal under subsection (1B) may not be made where a judge of the Crown Court
has granted bail on an appeal under subsection (1).

s.1(2) -

Subsections (1) and (1B) above apply only where the prosecution is conducted—

s.1(3) -

(a)

by or on behalf of the Director of Public Prosecutions; or

(b)

by a person who falls within such class or description of person as may be
prescribed for the purposes of this section by order made by the Secretary of
State.

an appeal under subsection (1), (1A) or (1B) may be made only if—
(a)

the prosecution made representations that bail should not be granted; and

(b)

the representations were made before it was granted.

s.1(4) -

in the event of the prosecution wishing to exercise the right of appeal set out in
subsection (1), (1A) or (1B) above, oral notice of appeal shall be given to the court
which has granted bail at the conclusion of the proceedings in which bail has been
granted and before the release from custody of the person concerned.

s.1(5) -

written notice of appeal shall thereafter be served on the [court which has granted bail
and the person concerned within two hours of the conclusion of such proceedings.

s.1(6) -

upon receipt from the prosecution of oral notice of appeal from its decision to grant bail
the court which has granted bail shall remand in custody the person concerned, until
the appeal is determined or otherwise disposed of.

s.1(7) -

where the prosecution fails, within the period of two hours mentioned in subsection (5)
above, to serve one or both of the notices required by that subsection, the appeal shall
be deemed to have been disposed of.

s.1(8) -

the hearing of an appeal under subsection (1), (1A) or (1B) above against a decision of
the court to grant bail shall be commenced within forty-eight hours, excluding
weekends and any public holiday (that is to say, Christmas Day, Good Friday or a bank
holiday), from the date on which oral notice of appeal is given.

s.1(9) -

at the hearing of any appeal by the prosecution under this section, such appeal shall
be by way of re-hearing, and the judge hearing any such appeal may remand the
person concerned in custody or may grant bail subject to such conditions (if any) as he
thinks fit.
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s.1(10) -

in relation to a person under the age of 18—
(a)

the references in subsections (1) and (1B) above to an offence punishable by
imprisonment are to be read as references to an offence which would be so
punishable in the case of an adult; and

(b)

the references in subsections (6) and (9) above to remand in custody are to be
read subject to the provisions of Chapter 3 of Part 3 of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 (remands of children otherwise than on
bail).

s.1(11) -

the power to make an order under subsection (2) above shall be exercisable by
statutory instrument and any instrument shall be subject to annulment in pursuance of
a resolution of either House of Parliament.

s.1(12) -

in this section—
“extradition proceedings” means proceedings under the Extradition Act 2003;
“magistrates’ court” and “court” in relation to extradition proceedings means a District
Judge (Magistrates’ Courts) designated in accordance with section 67 or section 139 of
the Extradition Act 2003;
“prosecution” in relation to extradition proceedings means the person acting on behalf
of the territory to which extradition is sought.

MCA 1980 s.113 240 : Bail on appeal or case stated
s.113(1) - where a person has given notice of appeal to the Crown Court against the decision of a
magistrates’ court or has applied to a magistrates’ court to state a case for the opinion
of the High Court, then, if he is in custody, the magistrates’ court may, subject to
section 25 of the Criminal Justice and Public Order Act 1994, grant him bail.
s.113(2) - if a person is granted bail under subsection (1) above, the time and place at which he
is to appear (except in the event of the determination in respect of which the case is
stated being reversed by the High Court) shall be—
(a)

if he has given notice of appeal, the Crown Court at the time appointed for the
hearing of the appeal;

(b)

if he has applied for the statement of a case, the magistrates’ court at such time
within 10 days after the judgment of the High Court has been given as may be
specified by the magistrates’ court;

and any recognizance that may be taken from him or from any surety for him shall be
conditioned accordingly.
s.113(3) - subsection (1) above shall not apply where the accused has been committed to the
Crown Court for sentence under section 37 above or section 3 of the Powers of
Criminal Courts (Sentencing) Act 2000.
s.113(4) - Section 37(6) of the Criminal Justice Act 1948 (which relates to the currency of a
sentence while a person is released on bail by the High Court) shall apply to a person
released on bail by a magistrates’ court under this section pending the hearing of a
case stated as it applies to a person released on bail by the High Court under section
22 of the Criminal Justice Act 1967.
Note: There is also an appeal against conditions of bail under CJA 2003 s.16. Section 18 of the
2003 Act amends the Bail (Amendment) Act 1993.
240
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2.11.3.

Crown Court

SCA 1981 s.81 241 : Bail
s.81(1) -

the Crown Court may, subject to section 25 of the Criminal Justice and Public Order
Act 1994, grant bail to any person—
(a)

who has been sent in custody to the Crown Court for trial under section 51 or
51A of the Crime and Disorder Act 1998; or

(b)

who is in custody pursuant to a sentence imposed by a magistrates’ court, and
who has appealed to the Crown Court against his conviction or sentence; or

(c)

who is in the custody of the Crown Court pending the disposal of his case by that
court; or

(d)

who, after the decision of his case by the Crown Court, has applied to that court
for the statement of a case for the High Court on that decision; or

(e)

who has applied to the High Court for a quashing order to remove proceedings in
the Crown Court in his case into the High Court, or has applied to the High Court
for leave to make such an application;

or
(f)

to whom the Crown Court has granted a certificate under section 1(2) or 11(1A)
of the Criminal Appeal Act 1968 or under subsection(1B) below;

or
(g)

who has been remanded in custody by a magistrates’ court on adjourning a case
under section 11 of the Powers of Criminal Courts (Sentencing) Act 2000
(remand for medical examination), section 52(5) of the Crime and Disorder Act
1998 (adjournment of proceedings under section 51 etc) or—
(ii)

section 10 (adjournment of trial);

(iia) section 17C (intention as to plea: adjournment);
(iii)

section 18 (initial procedure on information against adult for offence triable
either way); or

(iiia) section 24C (intention as to plea by child or young person: adjournment);
(h)

in respect of whom a judge of the Crown Court is required to make a decision
pursuant to section 115(3) of the Coroners and Justice Act 2009 (bail decisions in
murder cases to be made by Crown Court judge);

and the time during which a person is released on bail under any provision of this
subsection shall not count as part of any term of imprisonment or detention under his
sentence.
s.81(1A) - the power conferred by subsection (1)(f) does not extend to a case to which section 12
or 15 of the Criminal Appeal Act 1968 (appeal against verdict of not guilty by reason of
insanity or against findings that the accused is under a disability and that he did the act
or made the omission charged against him) applies.
s.81(1B) - a certificate under this subsection is a certificate that a case is fit for appeal on a
ground which involves a question of law alone.
s.81(1C) - the power conferred by subsection (1)(f) is to be exercised—
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(a)

where the appeal is under section 1 or 9 of the Criminal Appeal Act 1968, by the
judge who tried the case; and

(b)

where it is under section 10 of that Act, by the judge who passed the sentence.

s.81(1D) - the power may only be exercised within twenty-eight days from the date of the
conviction appealed against, or in the case of appeal against sentence, from the date
on which sentence was passed or, in the case of an order made or treated as made on
conviction, from the date of the making of the order.
s.81(1E) - the power may not be exercised if the appellant has made an application to the Court
of Appeal for bail in respect of the offence or offences to which the appeal relates.
s.81(1F) - it shall be a condition of bail granted in the exercise of the power that, unless a notice
of appeal has previously been lodged in accordance with subsection (1) of section 18
of the Criminal Appeal Act 1968—
(a)

such a notice shall be so lodged within the period specified in subsection (2) of
that section; and

(b)

not later than 14 days from the end of that period, the appellant shall lodge with
the Crown Court a certificate from the registrar of criminal appeals that a notice of
appeal was given within that period.

s.81(1G) - if the Crown Court grants bail to a person in the exercise of the power, it may direct him
to appear—
(a)

if a notice of appeal is lodged within the period specified in section 18(2) of the
Criminal Appeal Act 1968 at such time and place as the Court of Appeal may
require; and

(b)

if no such notice is lodged within that period, at such time and place as the
Crown Court may require.

s.81(1H) - where the Crown Court grants a person bail under subsection (1)(g) it may direct him
to appear at a time and place which the magistrates’ court could have directed and the
recognizance of any surety shall be conditioned accordingly.
s.81(1J) - the Crown Court may only grant bail to a person under subsection(1)(g) if the
magistrates’ court which remanded him in custody has certified under section 5(6A) of
the Bail Act 1976 that it heard full argument on his application for bail before it refused
the application.
s.81(2) -

114

provision may be made by rules of court as respects the powers of the Crown Court
relating to bail, including any provision—
(a)

except in the case of bail in criminal proceedings (within the meaning of the Bail
Act 1976), allowing the court instead of requiring a person to enter into a
recognizance, to consent to his giving other security;

(b)

allowing the court to direct that a recognizance shall be entered into or other
security given before a magistrates’ court or a justice of the peace, or, if the rules
so provide, a person of such other description as is specified in the rules;

(c)

prescribing the manner in which a recognizance is to be entered into or other
security given, and the persons by whom and the manner in which the
recognizance or security may be enforced;

(d)

authorising the recommittal, in such cases and by such courts or justices as may
be prescribed by the rules, of persons released from custody in pursuance of the
powers;
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(e)

making provision corresponding to sections 118 and 119 of the Magistrates’
Courts Act 1980 (varying or dispensing with requirements as to sureties, and
postponement of taking recognizances).

s.81(3) -

any reference in any enactment to a recognizance shall include, unless the context
otherwise requires, a reference to any other description of security given instead of a
recognizance, whether in pursuance of subsection (2)(a) or otherwise.

s.81(4) -

the Crown Court, on issuing a warrant for the arrest of any person, may endorse the
warrant for bail, and in any such case—
(a)

the person arrested under the warrant shall, unless the Crown Court otherwise
directs, be taken to a police station; and

(b)

the officer in charge of the station shall release him from custody if he, and any
sureties required by the endorsement and approved by the officer, enter into
recognizances of such amount as may be fixed by the endorsement:

Provided that in the case of bail in criminal proceedings (within the meaning of the Bail
Act 1976) the person arrested shall not be required to enter into a recognizance.
s.81(5) -

a person in custody in pursuance of a warrant issued by the Crown Court with a view to
his appearance before that court shall be brought forthwith before—
(a)

if the person is charged with murder or with murder and one or more other
offences, the Crown Court, and

(b)

in any other case, either the Crown Court or a magistrates’ court.

s.81(6) -

a magistrates’ court shall have jurisdiction, and a justice of the peace may act, under or
in pursuance of rules under subsection (2) whether or not the offence was committed,
or the arrest was made, within the court’s area, or the area for which he was appointed.

2.11.4.

Pending appeal to the Court of Appeal (Criminal Division)

CAA 1968 s.19 242 : Bail
s.19(1) -

s.19(2) -

242

the Court of Appeal may, subject to section 25 of the Criminal Justice and Public Order
Act 1994, if they think fit,—
(a)

grant an appellant bail pending the determination of his appeal; or

(b)

revoke bail granted to an appellant by the Crown Court under paragraph (f) of
section 81(1) of the Senior Courts Act 1981 or paragraph (a) above; or

(c)

vary the conditions of bail granted to an appellant in the exercise of the power
conferred by either of those paragraphs

the powers conferred by subsection (1) above may be exercised—
(a)

on the application of an appellant; or

(b)

if it appears to the registrar of criminal appeals of the Court of Appeal (hereafter
referred to as “the registrar”) that any of them ought to be exercised, on a
reference to the court by him.

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1967/1234 art.1 and Sch.3.
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2.11.5.

Pending appeal to the Supreme Court

CAA 1968 s.36 243 : Bail on appeal by defendant
s.36 -

the Court of Appeal may, subject to section 25 of the Criminal Justice and Public Order
Act 1994, if it seems fit, on the application of a person appealing or applying for leave
to appeal to the Supreme Court, other than a person appealing or applying for leave to
appeal from a decision on an appeal under Part 9 of the Criminal Justice Act 2003 or
section 9(11) of the Criminal Justice Act 1987 or section 35 of the Criminal Procedure
and Investigations Act 1996 (appeals against orders or rulings at preparatory hearings)
or section 47 of the Criminal Justice Act 2003, grant him bail pending the determination
of his appeal.

CAA 1968 s.37 244 : Detention of defendant on appeal by the Crown
s.37(1) -

the following provisions apply where, immediately after a decision of the Court of
Appeal from which an appeal lies to the Supreme Court, the prosecutor is granted or
gives notice that he intends to apply for, leave to appeal.

s.37(2) -

if, but for the decision of the Court of Appeal, the defendant would be liable to be
detained, the Court of Appeal shall make—
(a)

an order providing for his detention, or directing that he shall not be released
except on bail (which may be granted by the Court as under section 36 above),
so long as the appeal is pending, or

(b)

an order that he be released without bail.

s.37(2A) - the Court may make an order under subsection (2)(b) only if they think that it is in the
interests of justice that the defendant should not be liable to be detained as a result of
the decision of the Supreme Court on the appeal.
s.37(3) -

an order under subsection (2)(a) shall (unless the appeal has previously been disposed
of) cease to have effect at the expiration of the period for which the defendant would
have been liable to be detained but for the decision of the Court of Appeal.

s.37(4) -

where an order is made under subsection (2)(a) in the case of a defendant who, but for
the decision of the Court of Appeal, would be liable to be detained in pursuance of—
(a)

an order or direction under Part III of the Mental Health Act 1983 (otherwise than
under section 35, 36 or 38 of that Act) (admission to hospital of persons
convicted by criminal courts); or

(b)

a hospital order made by virtue of section 5(2)(a) of the Criminal Procedure
(Insanity) Act 1964 (powers to deal with persons not guilty by reason of insanity
or unfit to plead etc),

the order under subsection (2)(a) shall be one authorising his continued detention in
pursuance of the order or direction referred to in paragraph (a) or (b) of this subsection;
and the provisions of the Mental Health Act 1983 with respect to persons liable to be
detained as mentioned in this subsection (including provisions as to the renewal of
authority for detention and the removal or discharge of patients) shall apply
accordingly.

243
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s.37(4A) - where an order is made under subsection (2)(a) in the case of a defendant who, but for
the decision of the Court of Appeal, would be liable to be detained in pursuance of a
remand under section 36 of the Mental Health Act 1983 or an interim hospital order
under section 38 of that Act, the order may, if the Court of Appeal thinks fit, be one
authorising his continued detention in a hospital or mental nursing home and in that
event—

s.37(5) -

(a)

subsection (3) of this section shall not apply to the order;

(b)

Part III of the said Act of 1983 shall apply to him as if he had been ordered under
this section to be detained in custody so long as an appeal to the Supreme Court
is pending and were detained in pursuance of a transfer direction together with a
restriction direction; and

(c)

if the defendant, having been subject to an interim hospital order, is detained by
virtue of this subsection and the appeal by the prosecutor succeeds, subsection
(2) of the said section 31 (power of court to make hospital order in the absence of
an offender who is subject to an interim hospital order) shall apply as if the
defendant were still subject to an interim hospital order.

the defendant shall not be liable to be detained again as a result of the decision of the
Supreme Court on the appeal if—
(a)

the Court of Appeal have made an order under subsection (2)(b), or

(b)

the Court have made an order under subsection (2)(a) but the order has ceased
to have effect by virtue of subsection (3) or the defendant has been released or
discharged by virtue of subsection (4) or (4A).
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2.12

Impact statements

Note: See also the Victims’ Code.

2.12.1.

Victims

CPD 2015 VII Sentencing F 245
Victim personal statements
F.1

Victims of crime are invited to make a statement, known as a Victim Personal
Statement (‘VPS’). The statement gives victims a formal opportunity to say how a crime
has affected them. It may help to identify whether they have a particular need for
information, support and protection. The court will take the statement into account
when determining sentence. In some circumstances, it may be appropriate for relatives
of a victim to make a VPS, for example where the victim has died as a result of the
relevant criminal conduct. The revised Code of Practice for Victims of Crime, published
on 29 October 2013 gives further information about victims’ entitlements within the
criminal justice system, and the duties placed on criminal justice agencies when
dealing with victims of crime.

F.2

When a police officer takes a statement from a victim, the victim should be told about
the scheme and given the chance to make a VPS. The decision about whether or not
to make a VPS is entirely a matter for the victim; no pressure should be brought to bear
on their decision, and no conclusion should be drawn if they choose not to make such
a statement. A VPS or a further VPS may be made (in proper s.9 form, see below) at
any time prior to the disposal of the case. It will not normally be appropriate for a VPS
to be made after the disposal of the case; there may be rare occasions between
sentence and appeal when a further VPS may be necessary, for example, when the
victim was injured and the final prognosis was not available at the date of sentence.
However, VPS after disposal should be confined to presenting up to date factual
material, such as medical information, and should be used sparingly.

F.3

If the court is presented with a VPS the following approach, subject to the further
guidance given by the Court of Appeal in R v Perkins; Bennett; Hall [2013] EWCA Crim
323, [2013] Crim L.R. 533, should be adopted:

245

118

(a)

The VPS and any evidence in support should be considered and taken into
account by the court, prior to passing sentence.

(b)

Evidence of the effects of an offence on the victim contained in the VPS or other
statement, must be in proper form, that is a witness statement made under
section 9 of the Criminal Justice Act 1967 or an expert’s report; and served in
good time upon the defendant’s solicitor or the defendant, if he or she is not
represented. Except where inferences can properly be drawn from the nature of
or circumstances surrounding the offence, a sentencing court must not make
assumptions unsupported by evidence about the effects of an offence on the
victim. The maker of a VPS may be cross-examined on its content.

As amended.
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2.12.2.

(c)

At the discretion of the court, the VPS may also be read aloud or played in open
court, in whole or in part, or it may be summarised. If the VPS is to be read aloud,
the court should also determine who should do so. In making these decisions, the
court should take account of the victim’s preferences, and follow them unless
there is good reason not to do so; examples of this include the inadmissibility of
the content or the potentially harmful consequences for the victim or others.
Court hearings should not be adjourned solely to allow the victim to attend court
to read the VPS. For the purposes of CPD I General matters 5B: Access to
information held by the court, a VPS that is read aloud or played in open court in
whole or in part should be considered as such, and no longer treated as a
confidential document.

(d)

In all cases it will be appropriate for a VPS to be referred to in the course of the
sentencing hearing and/or in the sentencing remarks.

(e)

The court must pass what it judges to be the appropriate sentence having regard
to the circumstances of the offence and of the offender, taking into account, so
far as the court considers it appropriate, the impact on the victim. The opinions of
the victim or the victim’s close relatives as to what the sentence should be are
therefore not relevant, unlike the consequences of the offence on them. Victims
should be advised of this. If, despite the advice, opinions as to sentence are
included in the statement, the court should pay no attention to them.

Family

CPD 2015 VII Sentencing G 246
Families bereaved by homicide and other criminal conduct
G.1

In cases in which the victim has died as a result of the relevant criminal conduct, the
victim’s family is not a party to the proceedings, but does have an interest in the case.
Bereaved families have particular entitlements under the Code of Practice for Victims
of Crime. All parties should have regard to the needs of the victim’s family and ensure
that the trial process does not expose bereaved families to avoidable intimidation,
humiliation or distress.

G.2

In so far as it is compatible with family members’ roles as witnesses, the court should
consider the following measures:

G.3
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(a)

Practical arrangements being discussed with the family and made in good time
before the trial, such as seating for family members in the courtroom; if
appropriate, in an alternative area, away from the public gallery.

(b)

Warning being given to families if the evidence on a certain day is expected to be
particularly distressing.

(c)

Ensuring that appropriate use is made of the scheme for Victim Personal
Statements, in accordance with the paragraphs above.

The sentencer should consider providing a written copy of the sentencing remarks to
the family after sentence has been passed. Sentencers should tend in favour of
providing such a copy, unless there is good reason not to do so, and the copy should
be provided as soon as is reasonably practicable after the sentencing hearing.

As amended.
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2.12.3.

Community

CPD 2015 VII Sentencing H 247
Community Impact Statements
H.1

A community impact statement may be prepared by the police to make the court aware
of particular crime trends in the local area and the impact of these on the local
community.

H.2

Such statements must be in proper form, that is a witness statement made under
section 9 of the Criminal Justice Act 1967 or an expert’s report; and served in good
time upon the defendant’s solicitor or the defendant, if he is not represented.

H.3

The community impact statement and any evidence in support should be considered
and taken into account by the court, prior to passing sentence. The statement should
be referred to in the course of the sentencing hearing and/or in the sentencing
remarks. Subject to the court’s discretion, the contents of the statement may be
summarised or read out in open court.

H.4

The court must pass what it judges to be the appropriate sentence having regard to the
circumstances of the offence and of the offender, taking into account, so far as the
court considers it appropriate, the impact on the local community. Opinions as to what
the sentence should be are therefore not relevant. If, despite the advice, opinions as to
sentence are included in the statement, the court should pay no attention to them.

H.5

Except where inferences can properly be drawn from the nature of or circumstances
surrounding the offence, a sentencing court must not make assumptions unsupported
by evidence about the effects of an offence on the local community.

H.6

It will not be appropriate for a Community Impact Statement to be made after disposal
of the case but before an appeal.

R. v Skelton [2014] EWCA Crim 2409; [2015] 1 Cr. App. R. (S.) 34 (p.265)
A community impact statement was to be limited to expressing the effect of particular crimes upon
a particular community and should not be used as a character assassination of defendants.
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As amended.
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2.12.4.

Business

CPD 2015 VII Sentencing I 248
Impact statements for businesses
I.1

Individual victims of crime are invited to make a statement, known as a Victim Personal
Statement (‘VPS’), see CPD VII Sentencing F. If the victim, or one of the victims, is a
business or enterprise (including charities but excluding public sector bodies), of any
size, a nominated representative may make an Impact Statement for Business (‘ISB’).
The ISB gives a formal opportunity for the court to be informed how a crime has
affected a business. The court will take the statement into account when determining
sentence. This does not prevent individual employees from making a VPS about the
impact of the same crime on them as individuals. Indeed the ISB should be about the
impact on the business exclusively, and the impact on any individual included within a
VPS.

I.2

When a police officer takes statements about the alleged offence, he or she should
also inform the business about the scheme. An ISB may be made to the police at that
time, or the ISB template may be downloaded from www.police.uk, completed and
emailed or posted to the relevant police contact. Guidance on how to complete the
form is available on www.police.uk and on the CPS website. There is no obligation on
any business to make an ISB.

I.3

An ISB or an updated ISB may be made (in proper s.9 form, see below) at any time
prior to the disposal of the case. It will not be appropriate for an ISB to be made after
disposal of the case but before an appeal.

I.4

A business wishing to make an ISB should consider carefully who to nominate as the
representative to make the statement on its behalf. A person making an ISB on behalf
of a business, the nominated representative, must be authorised to do so on behalf of
the business, either by nature of their position within the business, such as a director or
owner, or by having been suitably authorised, such as by the owner or Board of
Directors. The nominated representative must also be in a position to give admissible
evidence about the impact of the crime on the business. This will usually be through
first hand personal knowledge, or using business documents (as defined in section 117
of the Criminal Justice Act 2003). The most appropriate person will vary depending on
the nature of the crime, and the size and structure of the business and may for
example include a manager, director, chief executive or shop owner.

I.5

If the nominated representative leaves the business before the case comes to court, he
or she will usually remain the representative, as the ISB made by him or her will still
provide the best evidence of the impact of the crime, and he or she could still be asked
to attend court. Nominated representatives should be made aware of the on-going
nature of the role at the time of making the ISB.

I.6

If necessary a further ISB may be provided to the police if there is a change in
circumstances. This could be made by an alternative nominated representative.
However, the new ISB will usually supplement, not replace, the original ISB and again
must contain admissible evidence. The prosecutor will decide which ISB to serve on
the defence as evidence, and any ISB that is not served in evidence will be included in
the unused material and considered for disclosure to the defence.
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I.7

The ISB must be made in proper form, that is as a witness statement made under
section 9 of the Criminal Justice Act 1967 or an expert’s report; and served in good
time upon the defendant’s solicitor or the defendant, if he or she is not represented.
The maker of an ISB can be cross-examined on its content.

I.8

The ISB and any evidence in support should be considered and taken into account by
the court, prior to passing sentence. The statement should be referred to in the course
of the sentencing hearing and/or in the sentencing remarks. Subject to the court’s
discretion, the contents of the statement may be summarised or read out in open court;
the views of the business should be taken into account in reaching a decision.

I.9

The court must pass what it judges to be the appropriate sentence having regard to the
circumstances of the offence and of the offender, taking into account, so far as the
court considers it appropriate, the impact on the victims, including any business victim.
Opinions as to what the sentence should be are therefore not relevant. If, despite the
advice, opinions as to sentence are included in the statement, the court should pay no
attention to them.

I.10

Except where inferences can properly be drawn from the nature of or circumstances
surrounding the offence, a sentencing court must not make assumptions unsupported
by evidence about the effects of an offence on a business.
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3.1

General provisions

3.1.1.

Guilty plea reduction

3.1.1.1.

Statutory provisions

Duty to take account of guilty plea
CJA 2003 s.144 249 : Reduction in sentences for a guilty plea
s.144(1) - in determining what sentence to pass on an offender who has pleaded guilty to an
offence in proceedings before that or another court, a court must take into account:
(a)

the stage in the proceedings for the offence at which the offender indicated his
intention to plead guilty, and

(b)

the circumstances in which this indication was given.

Minimum and required sentences
CJA 2003 s.144 250 : Reduction in sentences for a guilty plea
s.144(2) - in the case of an offender who—
(a)

is convicted of an offence the sentence for which falls to be imposed under a
provision mentioned in subsection (3), and

(b)

is aged 18 or over when convicted,

nothing in that provision prevents the court, after taking into account any matter
referred to in subsection (1) of this section, from imposing any sentence which is not
less than 80 per cent of that specified in that provision.
s.144(3) - the provisions referred to in subsection (2) are:
section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;
section 110(2) of the Sentencing Act;
section 111(2) of the Sentencing Act;
section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988.
CJA 2003 s.144 251 : Reduction in sentences for a guilty plea
s.144(4) - in the case of an offender who—
(a)

is convicted of an offence the sentence for which falls to be imposed under a
provision mentioned in subsection (5), and

(b)

is aged 16 or 17 when convicted,

nothing in that provision prevents the court from imposing any sentence that it
considers appropriate after taking into account any matter referred to in subsection (1)
of this section.
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Commencement: 4 April 2005, SI 2005/950 art. 2 and Sch.1 para.7
Commencement: 4 April 2005, SI 2005/950 art. 2 and Sch.1 para.7
Commencement: 4 April 2005, SI 2005/950 art. 2 and Sch.1 para.7
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s.144(5) - the provisions referred to in subsection (4) are:
section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;
section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988.
3.1.1.2.

Sentencing Guideline

Reduction in sentence for a guilty plea, Sentencing Guidelines Council
Note: The guideline gives guidance as to the way in which the reduction for a guilty plea should be
administered. The guideline is not reproduced here.
3.1.1.3.

Early Guilty Plea Scheme

Criminal Practice Directions 2015
Early guilty plea hearing
3A.6

The magistrates’ court or the Crown Court may order an early guilty plea hearing, in
accordance with directions given by the presiding judges, where a guilty plea is
anticipated, to allow the Crown Court promptly to deal with such a case.

3A.7

Sentence should normally be passed at an early guilty plea hearing. The parties must
prepare accordingly in advance of the hearing. This may include:
i)

addressing any issue arising from a basis of plea,

ii)

making timely application for a pre-sentence report and, if

granted, ensuring that the Probation Service is provided with details of the offence(s) in
respect of which the defendant intends to plead guilty, the details of any basis of
plea(s) and of the defendant’s current address and telephone number(s),
iii)

obtaining medical or other material necessary for sentencing, and

iv)

quantifying costs.

3A.8

The court must be notified promptly of any difficulty which may mean that sentence
cannot be passed at the hearing so that an alternative date can be considered.

3.1.1.4.

Interaction with other sentencing orders

R. v B [2012] EWCA Crim 1272
In argument it was suggested that a guilty plea should have the effect of reducing the licence
period under an extended sentence. That proposition could not be accepted; the guideline only
referred to the custodial period and the extension period was designed to protect the public.
3.1.1.5.

Other principal sources

R. v Caley [2012] EWCA Crim 2821; [2013] 2 Cr. App. R. (S.) 47 (p.305)
Overarching principles - Sentencing youths guideline, Sentencing Guidelines Council
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3.1.2.

Time spent on curfew/tag

3.1.2.1.

General

Interpretation
CJA 2003 s.240A 252 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(12) - in this section:
“curfew requirement” means a requirement (however described) to remain at one or
more specified places for a specified number of hours in any given day, provided that
the requirement is imposed by a court or the Secretary of State and arises as a result
of a conviction;
“electronic monitoring condition” means any electronic monitoring requirements
imposed under section 3(6ZAA) of the Bail Act 1976 for the purpose of securing the
electronic monitoring of a person’s compliance with a qualifying curfew condition;
“qualifying curfew condition” means a condition of bail which requires the person
granted bail to remain at one or more specified places for a total of not less than 9
hours in any given day.
CJA 2003 s.242 253 : Interpretations of sections 240ZA, 240A and 241
s.242(1) - for the purposes of sections 240ZA, 240A and 241, the definition of “sentence of
imprisonment” in section 305 applies as if for the words from the beginning of the
definition to the end of paragraph (a) there were substituted:
“‘sentence of imprisonment’ does not include a committal:
(a)

in default of payment of any sum of money, other than one adjudged to be paid
on a conviction,”;

and references in those sections to sentencing an offender to imprisonment, and to an
offender’s sentence, are to be read accordingly.
s.242(2) - references in sections 240ZA and 241 to an offender’s being remanded in custody are
references to his being:

252
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(a)

remanded in or committed to custody by order of a court,

(b)

remanded to youth detention accommodation under section 91(4) of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012, or

(c)

remanded, admitted or removed to hospital under section 35, 36, 38 or 48 of the
Mental Health Act 1983 (c. 20).

Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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3.1.2.2.

Availability

CJA 2003 s.240A 254 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(1) - this section applies where:
(a)

a court sentences an offender to imprisonment for a term in respect of an
offence,

(b)

the offender was remanded on bail by a court in course of or in connection with
proceedings for the offence, or any related offence, after the coming into force of
section 21 of the Criminal Justice and Immigration Act 2008, and

(c)

the offender’s bail was subject to a qualifying curfew condition and an electronic
monitoring condition (“the relevant conditions”).

Duty to credit period spent on curfew or tag
CJA 2003 s.240A 255 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(2) - subject to subsections (3A) and (3B), the court must direct that the credit period is to
count as time served by the offender as part of the sentence.
3.1.2.3.

Step by step guide

CJA 2003 s.240A 256 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(3) - the credit period is calculated by taking the following steps.
Step 1
Add:
(a)

the day on which the offender’s bail was first subject to the relevant conditions
(and for this purpose a condition is not prevented from being a relevant condition
by the fact that it does not apply for the whole of the day in question), and

(b)

the number of other days on which the offender’s bail was subject to those
conditions (but exclude the last of those days if the offender spends the last part
of it in custody).

Step 2
Deduct the number of days on which the offender, whilst on bail subject to the relevant
conditions, was also:

254
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Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
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(a)

subject to any requirement imposed for the purpose of securing the electronic
monitoring of the offender’s compliance with a curfew requirement, or

(b)

on temporary release under rules made under section 47 of the Prison Act 1952.

Step 3
From the remainder, deduct the number of days during that remainder on which the
offender has broken either or both of the relevant conditions.
Step 4
Divide the result by 2.
Step 5
If necessary, round up to the nearest whole number.
3.1.2.4.

Applying the discount

How does the credit manifest itself?
CJA 2003 s.240A 257 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(3A) - a day of the credit period counts as time served:
(a)

in relation to only one sentence, and

(b)

only once in relation to that sentence.

s.240A(3B) - a day of the credit period is not to count as time served as part of any automatic
release period served by the offender (see section 255B(1)).
Duty to state discount in open court
CJA 2003 s.240A 258 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(8) - where the court gives a direction under subsection (2) it shall state in open court:

257
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(a)

the number of days on which the offender was subject to the relevant conditions,
and

(b)

the number of days (if any) which it deducted under each of steps 2 and 3.

Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
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Supplementary provisions
CJA 2003 s.240A 259 : Time remanded on bail to count towards time served: terms of
imprisonment and detention
s.240A(11) - Subsections (7) to (9) and (11) of section 240ZA apply for the purposes of this section
as they apply for the purposes of that section but as if:
(a)

(b)

in subsection (7):
(i)

the reference to a suspended sentence is to be read as including a
reference to a sentence to which an order under section 118(1) of the
Sentencing Act relates;

(ii)

in paragraph (a) after “Schedule 12” there were inserted “or section
119(1)(a) or (b) of the Sentencing Act”; and

in subsection (9) the references to subsections (3) and (5) of section 240ZA are
to be read as a reference to subsection (2) of this section and, in paragraph (b),
after “Chapter” there were inserted “or Part 2 of the Criminal Justice Act 1991”.

CJA 2003 s.240ZA 260 : Time remanded in custody to count as time served: terms of
imprisonment and detention
s.240ZA(7) - for the purposes of this section a suspended sentence—
(a)

is to be treated as a sentence of imprisonment when it takes effect under
paragraph 8(2)(a) or (b) of Schedule 12, and

(b)

is to be treated as being imposed by the order under which it takes effect.

s.240ZA(8) - in this section “related offence” means an offence, other than the offence for which
the sentence is imposed (“offence A”), with which the offender was charged and the
charge for which was founded on the same facts or evidence as offence A.
s.240ZA(9) - for the purposes of the references in subsections (3) and (5) to the term of
imprisonment to which a person has been sentenced (that is to say, the reference to
the offender’s “sentence”), consecutive terms and terms which are wholly or partly
concurrent are to be treated as a single term if:
(a)

the sentences were passed on the same occasion, or

(b)

where they were passed on different occasions, the person has not been
released at any time during the period beginning with the first and ending with the
last of those occasions.

s.240ZA(11) - this section applies to a determinate sentence of detention under section 91 or 96 of
the Sentencing Act or section 226A, 226B, 227 or 228 of this Act as it applies to an
equivalent sentence of imprisonment.
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Commencement: Section 21(1) and (3) to (7) in force 3 November 2008, as inserted by CJIA 2008
s.21(4), SI 2008/2712 art.2 and Sch.1 para.1. Section 21(2) in force 31 October 2009, SI 2009/2606
art.3(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.108(2), SI 2012/2906 art.2(d). The
insertion applies in relation to any person who falls to be released under Chapter 6 on or after the
commencement date, LASPOA 2012 Sch.15 para.2(1)(a).
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3.1.2.5.

Particular situations

Bailed after sentencing pending appeal
R. v Robertson [2012] EWCA Crim 609
The language of section 240A(1)(b) is broad enough to cover such a period.
Detention and Training Orders
PCC(S)A 2000 s.101 261 : Term of order, consecutive terms and taking account of remands
s.101(8) - in determining the term of a detention and training order for an offence, the court shall
take account of any period for which the offender has been remanded:
(a)

in custody, or

(b)

on bail subject to a qualifying curfew condition and an electronic monitoring
condition (within the meaning of section 240A of the Criminal Justice Act 2003),

in connection with the offence, or any other offence the charge for which was founded
on the same facts or evidence.
s.101(11) - any reference in subsection (8) or (9) above to an offender’s being remanded in
custody is a reference to his being—
(a)

held in police detention;

(b)

remanded in or committed to custody by an order of a court;

(c)

remanded to youth detention accommodation under section 91(4) of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012; or

(d)

remanded, admitted or removed to hospital under section 35, 36, 38 or 48 of the
Mental Health Act 1983.

Effect upon release
CJA 2003 s.241 262 : Effect of section 240ZA or direction under section 240A on release on
licence
s.241(1) - in determining for the purposes of this Chapter whether a person to whom section
240ZA applies or a direction under section 240A relates —
(a)

has served, or would (but for his release) have served, a particular proportion of
his sentence, or

(b)

has served a particular period,

the number of days specified in section 240ZA or in the direction under section 240A
are to be treated as having been served by him as part of that sentence or period.
s.241(1A) - in subsection (1) the reference to section 240ZA includes section 246 of the Armed
Forces Act 2006.

261
262

130

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 26 January 2004 for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19.
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Extradited prisoners
CJA 2003 s.243 263 : Persons extradited to the United Kingdom
s.243(1) - a fixed-term prisoner is an extradited prisoner for the purposes of this section if—
(a)

(b)

he was tried for the offence in respect of which his sentence was imposed or he
received that sentence —
(i)

after having been extradited to the United Kingdom, and

(ii)

without having first been restored or had an opportunity of leaving the
United Kingdom, and

he was for any period kept in custody while awaiting his extradition to the United
Kingdom as mentioned in paragraph (a).

s.243(2) - in the case of an extradited prisoner, the court must specify in open court the number
of days for which the prisoner was kept in custody while awaiting extradition.
s.243(2A) - Section 240ZA applies to days specified under subsection (2) as if they were days for
which the prisoner was remanded in custody in connection with the offence or a related
offence.

3.1.3.

Time spent on remand

3.1.3.1.
General
Note: CJA 1982 s.10 remains in force and amends CJA 1967 s.67 in relation to the reduction in
sentence for time spent on remand, however s.67 has been repealed.
Interpretation
CJA 2003 s.240ZA 264 : Time remanded in custody to count as time served: terms of
imprisonment and detention
s.240ZA(7) - for the purposes of this section a suspended sentence:
(a)

is to be treated as a sentence of imprisonment when it takes effect under
paragraph 8(2)(a) or (b) of Schedule 12, and

(b)

is to be treated as being imposed by the order under which it takes effect.

s.240ZA(8) - in this section “related offence” means an offence, other than the offence for which
the sentence is imposed (“offence A”), with which the offender was charged and the
charge for which was founded on the same facts or evidence as offence A.
s.240ZA(9) - for the purposes of the references in subsections (3) and (5) to the term of
imprisonment to which a person has been sentenced (that is to say, the reference to
the offender’s “sentence”), consecutive terms and terms which are wholly or partly
concurrent are to be treated as a single term if:
(a)
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264

the sentences were passed on the same occasion, or

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.108(2), SI 2012/2906 art.2(d). The
insertion applies in relation to any person who falls to be released under Chapter 6 on or after the
commencement date, LASPOA 2012 Sch.15 para.2(1)(a).
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(b)

where they were passed on different occasions, the person has not been
released at any time during the period beginning with the first and ending with the
last of those occasions.

(10) The reference in subsection (4) to detention in connection with any other matter does
not include remand in custody in connection with another offence but includes:
(a)

detention pursuant to any custodial sentence;

(b)

committal in default of payment of any sum of money;

(c)

committal for want of sufficient distress to satisfy any sum of money;

(d)

committal for failure to do or abstain from doing anything required to be done or
left undone.

(11) This section applies to a determinate sentence of detention under section 91 or 96 of
the Sentencing Act or section 226A, 226B, 227 or 228 of this Act as it applies to an
equivalent sentence of imprisonment.
CJA 2003 s.242 265 : Interpretations of sections 240ZA, 240A and 241
s.242(1) - for the purposes of sections 240ZA, 240A and 241, the definition of “sentence of
imprisonment” in section 305 applies as if for the words from the beginning of the
definition to the end of paragraph (a) there were substituted:
“‘sentence of imprisonment’ does not include a committal:
(a)

in default of payment of any sum of money, other than one adjudged to be paid
on a conviction,”;

and references in those sections to sentencing an offender to imprisonment, and to an
offender’s sentence, are to be read accordingly.
s.242(2) - references in sections 240ZA and 241 to an offender’s being remanded in custody are
references to his being:
(a)

remanded in or committed to custody by order of a court,

(b)

remanded to youth detention accommodation under section 91(4) of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012, or

(c)

remanded, admitted or removed to hospital under section 35, 36, 38 or 48 of the
Mental Health Act 1983 (c. 20).

CJA 2003 s.305 266 : Interpretation of Part 12
s.305(1) […] “sentence of imprisonment” does not include a committal—
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(a)

in default of payment of any sum of money,

(b)

for want of sufficient distress to satisfy any sum of money, or

(c)

for failure to do or abstain from doing anything required to be done or left undone,

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
Commencement: Section 305(1) in force 26 January 2004 for the purposes of the passing of a sentence
of imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence, SI 2003/3282 art.2. Section 305 otherwise in force 4 April 2005, sI 2005/950
art.2 and Sch.1 para.24.
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and references to sentencing an offender to imprisonment are to be read accordingly
[…]
3.1.3.2.

Applying the credit

Availability
CJA 2003 s.240ZA 267 : Time remanded in custody to count as time served: terms of
imprisonment and detention
s.240ZA(1) - this section applies where:
(a)

an offender is serving a term of imprisonment in respect of an offence, and

(b)

the offender has been remanded in custody (within the meaning given by section
242) in connection with the offence or a related offence.

Remanded for other offences
CJA 2003 s.240ZA 268 : Time remanded in custody to count as time served: terms of
imprisonment and detention
s.240ZA(2) - it is immaterial for that purpose whether, for all or part of the period during which the
offender was remanded in custody, the offender was also remanded in custody in
connection with other offences (but see subsection (5)).
s.240ZA(5) - a day counts as time served:
(a)

in relation to only one sentence, and

(b)

only once in relation to that sentence.

How does the discount manifest itself?
CJA 2003 s.240ZA 269 : Time remanded in custody to count as time served: terms of
imprisonment and detention
s.240ZA(3) - the number of days for which the offender was remanded in custody in connection
with the offence or a related offence is to count as time served by the offender as part
of the sentence.
But this is subject to subsections (4) to (6).
s.240ZA(4) - if, on any day on which the offender was remanded in custody, the offender was also
detained in connection with any other matter, that day is not to count as time served.
s.240ZA(6) - a day is not to count as time served as part of any automatic release period served by
the offender (see section 255B(1)).
267
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Commencement: 3 December 2012, as inserted by LASPOA 2012 s.108(2), SI 2012/2906 art.2(d). The
insertion applies in relation to any person who falls to be released under Chapter 6 on or after the
commencement date, LASPOA 2012 Sch.15 para.2(1)(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.108(2), SI 2012/2906 art.2(d). The
insertion applies in relation to any person who falls to be released under Chapter 6 on or after the
commencement date, LASPOA 2012 Sch.15 para.2(1)(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.108(2), SI 2012/2906 art.2(d). The
insertion applies in relation to any person who falls to be released under Chapter 6 on or after the
commencement date, LASPOA 2012 Sch.15 para.2(1)(a).
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3.1.3.3.

Particular situations

Attorney General’s references
CJA 1988 Sch.3 270 : Reviews of sentencing
para.5 -

the time during which a person whose case has been referred for review under section
36 above is in custody pending its review and pending any reference to the Supreme
Court under subsection (5) of that section shall be reckoned as part of the term of any
sentence to which he is for the time being subject.

Community orders
CJA 2003 s.149 271 : Passing of community order on offender remanded in custody
s.149(1) - in determining the restrictions on liberty to be imposed by a community order or youth
rehabilitation order in respect of an offence, the court may have regard to any period
for which the offender has been remanded in custody in connection with the offence or
any other offence the charge for which was founded on the same facts or evidence.
s.149(2) - in subsection (1) “remanded in custody” has the meaning given by section 242(2).
Detention and Training Orders
PCC(S)A 2000 s.101 272 : Term of order, consecutive terms and taking account of remands
s.101(8) - in determining the term of a detention and training order for an offence, the court shall
take account of any period for which the offender has been remanded:
(a)

in custody, or

(b)

on bail subject to a qualifying curfew condition and an electronic monitoring
condition (within the meaning of section 240A of the Criminal Justice Act 2003),

in connection with the offence, or any other offence the charge for which was founded
on the same facts or evidence.
s.101(11) - any reference in subsection (8) or (9) above to an offender’s being remanded in
custody is a reference to his being:
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(a)

held in police detention;

(b)

remanded in or committed to custody by an order of a court;

(c)

remanded to youth detention accommodation under section 91(4) of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012; or

(d)

remanded, admitted or removed to hospital under section 35, 36, 38 or 48 of the
Mental Health Act 1983.

Commencement: 1 February 1989, SI 1989/1 art.2(b).
Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.7. The coming into force of the section is of
no effect in relation to an offence committed before 4 April 2005, 2005/950 Sch.2 para.5(2)(a).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Detention in police custody
Note: The statute refers to “remand in custody” and so days spent in police custody do not count
subject to the exception for Detention and Training Orders noted above.
Extradition
CJA 2003 s.243 273 : Persons extradited to the United Kingdom
s.243(1) - a fixed-term prisoner is an extradited prisoner for the purposes of this section if:
(a)

(b)

he was tried for the offence in respect of which his sentence was imposed or he
received that sentence:
(i)

after having been extradited to the United Kingdom, and

(ii)

without having first been restored or had an opportunity of leaving the
United Kingdom, and

he was for any period kept in custody while awaiting his extradition to the United
Kingdom as mentioned in paragraph (a).

s.243(2) - in the case of an extradited prisoner, the court must specify in open court the number
of days for which the prisoner was kept in custody while awaiting extradition.
s.243(2A) - Section 240ZA applies to days specified under subsection (2) as if they were days for
which the prisoner was remanded in custody in connection with the offence or a related
offence.
PCC(S)A 2000 s.101 274 : Term of order, consecutive terms and taking account of remands
s.101(8) - in determining the term of a detention and training order for an offence, the court shall
take account of any period for which the offender has been remanded:
(a)

in custody, or

(b)

on bail subject to a qualifying curfew condition and an electronic monitoring
condition (within the meaning of section 240A of the Criminal Justice Act 2003),

in connection with the offence, or any other offence the charge for which was founded
on the same facts or evidence.
s.101(12A) - Section 243 of the Criminal Justice Act 2003 (persons extradited to the United
Kingdom) applies in relation to a person sentenced to a detention and training order as
it applies in relation to a fixed-term prisoner, with the reference in subsection (2A) of
that section to section 240ZA being read as a reference to subsection (8) above.
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Remand to hospital etc.
CJA 2003 s.242 275 : Interpretations of sections 240ZA, 240A and 241
s.242(2) - references in sections 240ZA and 241 to an offender’s being remanded in custody are
references to his being:
(a)

remanded in or committed to custody by order of a court,

(b)

remanded to youth detention accommodation under section 91(4) of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012, or

(c)

remanded, admitted or removed to hospital under section 35, 36, 38 or 48 of the
Mental Health Act 1983 (c. 20).

Life sentences (non-murder cases)
PCC(S)A 2000 s.82A 276 : Determination of tariffs
s.82A(3) - the part of his sentence shall be such as the court considers appropriate taking into
account:
(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it;

(b)

the effect of any direction which it would have given under section 240ZA of the
Criminal Justice Act 2003 (crediting periods of remand in custody) or under
section 246 of the Armed Forces Act 2006 (equivalent provision for service
courts) or under section 240A of that Act of 2003 (crediting periods of remand on
bail subject to certain types of condition) if it had sentenced him to a term of
imprisonment; and

(c)

the early release provisions as compared with section 244(1) of the Criminal
Justice Act 2003.

Mandatory life
CJA 2003 s.269 277 : Determination of minimum term in relation to mandatory life sentence
s.269(3) - the part of his sentence is to be such as the court considers appropriate taking into
account:
(a)

the seriousness of the offence, or of the combination of the offence and any one
or more offences associated with it, and

(b)

the effect of section 240ZA (crediting periods of remand in custody) or of any
direction which it would have given under section 240A (crediting periods of
remand on certain types of bail) if it had sentenced him to a term of
imprisonment.

s.269(3A) - the reference in subsection (3)(b) to section 240ZA includes section 246 of the Armed
Forces Act 2006 (crediting periods in service custody).
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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Non-custodial sentences
New Sentences: CJA 2003 Guideline, Sentencing Guidelines Council
Time on remand
1.1.37

The court will need to consider whether to give any credit for time spent in custody on
remand.10 (For further detail from the Panel’s Advice, see Annex A)
The court should seek to give credit for time spent on remand (in custody or equivalent
status) in all cases. It should make clear, when announcing sentence, whether or not
credit for time on remand has been given (bearing in mind that there will be no
automatic reduction in sentence once section 67 of the Criminal Justice Act 1967 is
repealed) and should explain its reasons for not giving credit when it considers either
that this is not justified, would not be practical, or would not be in the best interests of
the offender.

1.1.38

Where an offender has spent a period of time in custody on remand, there will be
occasions where a custodial sentence is warranted but the length of the sentence
justified by the seriousness of the offence would mean that the offender would be
released immediately. Under the present framework, it may be more appropriate to
pass a community sentence since that will ensure supervision on release.

1.1.39

However, given the changes in the content of the second part of a custodial sentence
of 12 months or longer, a court in this situation where the custodial sentence would be
12 months or more should, under the new framework, pass a custodial sentence in the
knowledge that licence requirements will be imposed on release from custody. This will
ensure that the sentence imposed properly reflects the seriousness of the offence.

1.1.40

Recommendations made by the court at the point of sentence will be of particular
importance in influencing the content of the licence. This will properly reflect the gravity
of the offence(s) committed.

Retrial
CAA 1968 Sch.2: Procedural and other provisions applicable on order for retrial
para.2(4) - Sections 240ZA and 240A of the Criminal Justice Act 2003 (crediting of periods of
remand in custody or on bail subject to certain types of condition: terms of
imprisonment and detention) shall apply to any sentence imposed on conviction on
retrial as if it had been imposed on the original conviction.
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3.1.4.

Explaining sentences

3.1.4.1.

The general rule

Sentencers’ duties
CJA 2003 s.174 278 : Duty to give reasons for and to explain effect of sentence
s.174(1) - a court passing sentence on an offender has the duties in subsections (2) and (3).
s.174(2) - the court must state in open court, in ordinary language and in general terms, the
court’s reasons for deciding on the sentence.
s.174(3) - the court must explain to the offender in ordinary language—
(a)

the effect of the sentence,

(b)

the effects of non-compliance with any order that the offender is required to
comply with and that forms part of the sentence,

(c)

any power of the court to vary or review any order that forms part of the
sentence, and

(d)

the effects of failure to pay a fine, if the sentence consists of or includes a fine.

Sentencing Guidelines
CJA 2003 s.174 279 : Duty to give reasons for and to explain effect of sentence
s.174(2) - the court must state in open court, in ordinary language and in general terms, the
court’s reasons for deciding on the sentence.
s.174(5) - subsections (6) to (8) are particular duties of the court in complying with the duty in
subsection (2).
s.174(6) - the court must identify any definitive sentencing guidelines relevant to the offender’s
case and—
(a)

explain how the court discharged any duty imposed on it by section 125 of the
Coroners and Justice Act 2009 (duty to follow guidelines unless satisfied it would
be contrary to the interests of justice to do so);

(b)

where the court was satisfied it would be contrary to the interests of justice to
follow the guidelines, state why.

s.174(9) - in this section “definitive sentencing guidelines” means sentencing guidelines issued by
the Sentencing Council for England and Wales under section 120 of the Coroners and
Justice Act 2009 as definitive guidelines, as revised by any subsequent guidelines so
issued.
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279

138

Commencement: Section 174(4) in force 5 April 2004, SI 2004/829 art.2(2)(e). Otherwise, in force 4 April
2005, SI 2005/950 art.2 and Sch.1 art.7.
Commencement: Section 174(4) in force 5 April 2004, SI 2004/829 art.2(2)(e). Otherwise, in force 4 April
2005, SI 2005/950 art.2 and Sch.1 art.7.
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Guilty pleas
CJA 2003 s.174 280 : Duty to give reasons for and to explain effect of sentence
s.174(7) - where, as a result of taking into account any matter referred to in section 144(1) (guilty
pleas), the court imposes a punishment on the offender which is less severe than the
punishment it would otherwise have imposed, the court must state that fact.
Offenders aged under 18
CJA 2003 s.174 281 : Duty to give reasons for and to explain effect of sentence
s.174(8) - where the offender is under 18 and the court imposes a sentence that may only be
imposed in the offender’s case if the court is of the opinion mentioned in—
(a)

section 1(4)(a) to (c) of the Criminal Justice and Immigration Act 2008 and
section 148(1) of this Act (youth rehabilitation order with intensive supervision
and surveillance or with fostering), or

(b)

section 152(2) of this Act (discretionary custodial sentence),

the court must state why it is of that opinion.

3.1.5.

Sentencing procedure in special cases

3.1.5.1.

Power to make rules

Criminal Procedure Rules amendment of duties under s.174
CJA 2003 s.174 282 : Duty to give reasons for and to explain effect of sentence
s.174(4) - the Criminal Procedure Rules may—

3.1.5.2.

(a)

prescribe cases in which either duty does not apply, and

(b)

make provision about how an explanation under subsection (3) is to be given.

Giving reasons for, and explanations of, sentences

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.1(1) This rule applies where the court decides—

280
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(a)

not to follow a relevant sentencing guideline;

(b)

not to make, where it could—
(i)

a reparation order (unless it passes a custodial or community sentence),

(ii)

a compensation order,

(iii)

a slavery and trafficking reparation order, or

Commencement: Section 174(4) in force 5 April 2004, SI 2004/829 art.2(2)(e). Otherwise, in force 4 April
2005, SI 2005/950 art.2 and Sch.1 art.7.
Commencement: Section 174(4) in force 5 April 2004, SI 2004/829 art.2(2)(e). Otherwise, in force 4 April
2005, SI 2005/950 art.2 and Sch.1 art.7.
Commencement: Section 174(4) in force 5 April 2004, SI 2004/829 art.2(2)(e). Otherwise, in force 4 April
2005, SI 2005/950 art.2 and Sch.1 art.7.
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(iv)
(c)

(d)

a travel restriction order;

not to order, where it could—
(i)

that a suspended sentence of imprisonment is to take effect,

(ii)

the endorsement of the defendant’s driving record, or

(iii)

the defendant’s disqualification from driving, for the usual minimum period
or at all;

to pass a lesser sentence than it otherwise would have passed because the
defendant has assisted, or has agreed to assist, an investigator or prosecutor in
relation to an offence.

rule.28.1(2) The court must explain why it has so decided, when it explains the sentence that it has
passed.
rule.28.1(3) Where paragraph (1)(d) applies, the court must arrange for such an explanation to be
given to the defendant and to the prosecutor in writing, if the court thinks that it would
not be in the public interest to explain in public.
Note. 283 See section 174 of the Criminal Justice Act 2003; section 73(8) of the Powers of Criminal
Courts (Sentencing) Act 2000; section 130(3) of the 2000 Act; section 8(7) of the Modern Slavery
Act 2015; section 33(2) of the Criminal Justice and Police Act 2001; paragraph 8(3) of Schedule 12
to the 2003 Act; section 47(1) of the Road Traffic Offenders Act 1988; and section 73 of the
Serious Organised Crime and Police Act 2005.
For the duty to explain the sentence the court has passed, see section 174(1) of the 2003 Act and
rules 24.11(9) (procedure where a magistrates’ court convicts) and 25.16(7) (procedure where the
Crown Court convicts).
Under section 125 of the Coroners and Justice Act 2009, the court when sentencing must follow
any relevant sentencing guideline unless satisfied that to do so would be contrary to the interests
of justice.
For the circumstances in which the court may make—
(a)

a reparation or compensation order, see sections 73 and 130 of the 2000 Act;

(b)

a slavery and trafficking reparation order, see section 8 of the 2015 Act;

(c)

a travel restriction order against a defendant convicted of drug trafficking, see sections 33
and 34 of the 2001 Act.

3.1.5.3.

Community orders and Suspended Sentence Orders

Requirements under community orders and suspended sentence orders
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.2(1) This rule applies where the court—
(a)

makes a suspended sentence order;

(b)

imposes a requirement under—
(i)

283
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a community order,
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(c)

(ii)

a youth rehabilitation order, or

(iii)

a suspended sentence order; or

orders the defendant to attend meetings with a supervisor.

rule.28.2(2) The court officer must notify—
(a)

(b)

(c)

(d)

the defendant of—
(i)

the length of the sentence suspended by a suspended sentence order, and

(ii)

the period of the suspension;

the defendant and, where the defendant is under 14, an appropriate adult, of—
(i)

any requirement or requirements imposed, and

(ii)

the identity of any responsible officer or supervisor, and the means by
which that person may be contacted;

any responsible officer or supervisor, and, where the defendant is under 14, the
appropriate qualifying officer (if that is not the responsible officer), of—
(i)

the defendant’s name, address and telephone number (if available),

(ii)

the offence or offences of which the defendant was convicted, and

(iii)

the requirement or requirements imposed; and

the person affected, where the court imposes a requirement—
(i)

for the protection of that person from the defendant, or

(ii)

requiring the defendant to reside with that person.

rule.28.2(3) If the court imposes an electronic monitoring requirement, the monitor of which is not
the responsible officer, the court officer must—
(a)

notify the defendant and, where the defendant is under 16, an appropriate adult,
of the monitor’s identity, and the means by which the monitor may be contacted;
and

(b)

notify the monitor of—
(i)

the defendant’s name, address and telephone number (if available),

(ii)

the offence or offences of which the defendant was convicted,

(iii)

the place or places at which the defendant’s presence must be monitored,

(iv)

the period or periods during which the defendant’s presence there must be
monitored, and

(v)

the identity of the responsible officer, and the means by which that officer
may be contacted.

Note. 284 See section 219(1) of the Criminal Justice Act 2003; paragraph 34(1) of Schedule 1 to the
Criminal Justice and Immigration Act 2008; and section 1A(7) of the Street Offences Act 1959.

284
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For the circumstances in which the court may—
(a)

make a suspended sentence order, see section 189 of the 2003 Act;

(b)

make a community order (defined by section 177 of the Criminal Justice Act 2003(5)), or a
youth rehabilitation order (defined by section 7 of the Criminal Justice and Immigration Act
2008), and for the identity and duties of responsible officers and qualifying officers, see
generally—

(c)

(i)

Part 12 of the 2003 Act, and

(ii)

Part 1 of the 2008 Act;

order the defendant to attend meetings with a supervisor, see section 1(2A) of the Street
Offences Act 1959.

Under sections 190 or 215 of the 2003 Act, or section 1(2) of the 2008 Act, the court may impose
an electronic monitoring requirement to secure the monitoring of the defendant’s compliance with
certain other requirements (for example, a curfew or an exclusion).
3.1.5.4.

Notification regimes

Notification requirements
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.3(1) This rule applies where, on a conviction, sentence or order, legislation requires the
defendant—
(a)

to notify information to the police; or

(b)

to be included in a barred list.

rule.28.3(2) The court must tell the defendant that such requirements apply, and under what
legislation.
Note. 285 For the circumstances in which a defendant is required to notify information to the police,
see—
(a)

Part 2 of, and Schedule 3 to, the Sexual Offences Act 2003 (notification after conviction of a
specified sexual offence for which a specified sentence is imposed);

(b)

Part 4 of the Counter Terrorism Act 2008 (notification after conviction of a specified offence
of, or connected with, terrorism, for which a specified sentence is imposed).

For the circumstances in which a defendant will be included in a barred list, see paragraphs 1, 2, 7,
8 and 24 of Schedule 3 to the Safeguarding Vulnerable Groups Act 2006. See also paragraph 25
of that Schedule.
These requirements are not part of the court’s sentence.
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3.1.5.5.

Variation or alteration of sentence

Varying or altering sentence
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.4(1) This rule—
(a)

applies where a magistrates’ court or the Crown Court can vary or rescind a
sentence or order, other than an order to which rule 24.18 applies (Setting aside
a conviction or varying a costs etc. order); and

(b)

authorises the Crown Court, in addition to its other powers, to do so within the
period of 56 days beginning with another defendant’s acquittal or sentencing
where—
(i)

defendants are tried separately in the Crown Court on the same or related
facts alleged in one or more indictments, and

(ii)

one is sentenced before another is acquitted or sentenced.

rule.28.4(2) The court may exercise its power—
(a)

on application by a party, or on its own initiative;

(b)

at a hearing, in public or in private, or without a hearing.

rule.28.4(3) A party who wants the court to exercise that power must—
(a)

(b)

(c)

apply in writing as soon as reasonably practicable after—
(i)

the sentence or order that that party wants the court to vary or rescind, or

(ii)

where paragraph (1)(b) applies, the other defendant’s acquittal or
sentencing;

serve the application on—
(i)

the court officer, and

(ii)

each other party; and

in the application—
(i)

explain why the sentence should be varied or rescinded,

(ii)

specify the variation that the applicant proposes, and

(iii)

if the application is late, explain why.

rule.28.4(4) The court must not exercise its power in the defendant’s absence unless—
(a)

(b)

the court makes a variation—
(i)

which is proposed by the defendant, or

(ii)

the effect of which is that the defendant is no more severely dealt with
under the sentence as varied than before; or

the defendant has had an opportunity to make representations at a hearing
(whether or not the defendant in fact attends).

rule.28.4(5) The court may—
(a)

extend (even after it has expired) the time limit under paragraph (3), unless the
court’s power to vary or rescind the sentence cannot be exercised;

(b)

allow an application to be made orally.
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Note. 286 Under section 142 of the Magistrates’ Courts Act 1980, in some cases a magistrates’
court can vary or rescind a sentence or other order that it has imposed or made, if that appears to
be in the interests of justice. The power cannot be exercised if the Crown Court or the High Court
has determined an appeal about that sentence or order. See also rule 24.18 (Setting aside a
conviction or varying a costs etc. order), which governs the exercise by a magistrates’ court of the
power conferred by section 142 of the 1980 Act in the circumstances to which that rule applies.
Under section 155 of the Powers of Criminal Courts (Sentencing) Act 2000, the Crown Court can
vary or rescind a sentence or other order that it has imposed or made. The power cannot be
exercised—
(a)

after the period of 56 days beginning with the sentence or order (but see the note below); or

(b)

if an appeal or application for permission to appeal against that sentence or order has been
determined.

Under section 155(7), Criminal Procedure Rules can extend that period of 56 days where another
defendant is tried separately in the Crown Court on the same or related facts alleged in one or
more indictments.
3.1.5.6.

Variation or discharge of compensation order

Application to vary/discharge a compensation order
Criminal Procedure Rules 2015 (SI 2015/1490)
rule28.5(1) This rule applies where on application by the defendant a magistrates’ court can vary
or discharge—
(a)

a compensation order; or

(b)

a slavery and trafficking reparation order.

rule28.5(2) A defendant who wants the court to exercise that power must—
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(a)

apply in writing as soon as practicable after becoming aware of the grounds for
doing so;

(b)

serve the application on the magistrates’ court officer;

(c)

where the order was made in the Crown Court, serve a copy of the application on
the Crown Court officer; and

(d)

in the application, specify the order that the defendant wants the court to vary or
discharge and explain (as applicable)—
(i)

what civil court finding shows that the injury, loss or damage was less than
it had appeared to be when the order was made,

(ii)

in what circumstances the person for whose benefit the order was made
has recovered the property for the loss of which it was made,

(iii)

why a confiscation order, unlawful profit order or slavery and trafficking
reparation order makes the defendant now unable to pay compensation or
reparation in full, or

(iv)

in what circumstances the defendant’s means have been reduced
substantially and unexpectedly, and why they seem unlikely to increase for
a considerable period.
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rule28.5(3) The court officer must serve a copy of the application on the person for whose benefit
the order was made.
rule28.5(4) The court must not vary or discharge the order unless—
(a)

the defendant, and the person for whose benefit it was made, each has had an
opportunity to make representations at a hearing (whether or not either in fact
attends); and

(b)

where the order was made in the Crown Court, the Crown Court has notified its
consent.

Note. 287 For the circumstances in which—
(a)

the court may make a compensation order, see section 130 of the Powers of Criminal Courts
(Sentencing) Act 2000;

(b)

the court may make a slavery and trafficking reparation order, see section 8 of the Modern
Slavery Act 2015;

(c)

a magistrates’ court with power to enforce such an order may vary or discharge it under the
2000 Act, see section 133. (Under section 133(4), where the order was made in the Crown
Court, the magistrates’ court must first obtain the Crown Court’s consent.)

3.1.5.7.

Disqualifications or restrictions

Application to remove, revoke or suspend a disqualification or restriction
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.6(1) This rule applies where, on application by the defendant, the court can remove, revoke
or suspend a disqualification or restriction included in a sentence (except a
disqualification from driving).
rule.28.6(2) A defendant who wants the court to exercise such a power must—
(a)

apply in writing, no earlier than the date on which the court can exercise the
power;

(b)

serve the application on the court officer; and

(c)

in the application—
(i)

specify the disqualification or restriction, and

(ii)

explain why the defendant wants the court to remove, revoke or suspend it.

rule.28.6(3) The court officer must serve a copy of the application on the chief officer of police for
the local justice area.
Note. 288 Part 29 contains rules about disqualification from driving. See in particular rule 29.2.
Part 34 (Appeal to the Crown Court) and Part 35 (Appeal to the High Court by case stated) contain
rules about applications to suspend disqualifications pending appeal.
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For the circumstances in which the court may—
(a)

remove a disqualification from keeping a dog, see section 4(6) of the Dangerous Dogs Act
1991(1). The court may not consider an application made within 1 year of the disqualification;
or, after that, within 1 year of any previous application that was refused.

(b)

revoke or suspend a travel restriction order against a defendant convicted of drug trafficking,
see section 35 of the Criminal Justice and Police Act 2001(2). The court may not consider an
application made within 2 years of the disqualification, in any case; or, after that, before a
specified period has expired.

3.1.5.8.

Restitution orders

Application for a restitution order by the victim of a theft
Criminal Procedure Rules 2015 (SI 2015/1490)
rule 28.7(1) This rule applies where, on application by the victim of a theft, the court can order a
defendant to give that person goods obtained with the proceeds of goods stolen in that
theft.
rule 28.7(2) A person who wants the court to exercise that power if the defendant is convicted
must—
(a)

apply in writing as soon as practicable (without waiting for the verdict);

(b)

serve the application on the court officer; and

(c)

in the application—
(i)

identify the goods, and

(ii)

explain why the applicant is entitled to them.

rule 28.7(3) The court officer must serve a copy of the application on each party.
rule 28.7(4) The court must not determine the application unless the applicant and each party has
had an opportunity to make representations at a hearing (whether or not each in fact
attends).
rule 28.7(5) The court may —
(a)

extend (even after it has expired) the time limit under paragraph (2); and

(b)

allow an application to be made orally.

Note. 289 For the circumstances in which the court may order—
(a)

the return of stolen goods, see section 148 of the Powers of Criminal Courts (Sentencing)
Act 2000;

(b)

the defendant to give the victim of the theft goods that are not themselves the stolen goods
but which represent their proceeds, see section 148(2)(b) of the 2000 Act.
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3.1.5.9.

Medical reports etc.

Requests for medical reports, etc.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.8(1) This rule applies where the court—
(a)

requests a medical examination of the defendant and a report; or

(b)

requires information about the arrangements that could be made for the
defendant where the court is considering—
(i)

a hospital order, or

(ii)

a guardianship order.

rule.28.8(2) Unless the court otherwise directs, the court officer must, as soon as practicable, serve
on each person from whom a report or information is sought a note that—
(a)

specifies the power exercised by the court;

(b)

explains why the court seeks a report or information from that person; and

(c)

sets out or summarises any relevant information available to the court.

Note. 290 The court may request a medical examination of the defendant and a report in connection
with—
(a)

section 4 of the Criminal Procedure (Insanity) Act 1964, under which the Crown Court may
determine a defendant’s fitness to plead;

(b)

section 35 of the Mental Health Act 1983, under which the court may order the defendant’s
detention in hospital to obtain a further medical report;

(c)

section 36 of the 1983 Act, under which the Crown Court may order the defendant’s
detention in hospital instead of in custody pending trial;

(d)

section 37 of the 1983 Act, under which the court may order the defendant’s detention and
treatment in hospital, or make a guardianship order, instead of disposing of the case in
another way;

(e)

section 38 of the 1983 Act, under which the court may order the defendant’s temporary
detention and treatment in hospital instead of disposing of the case in another way;

(f)

section 157 of the Criminal Justice Act 2003, under which the court must usually obtain and
consider a medical report before passing a custodial sentence if the defendant is, or appears
to be, mentally disordered;

(g)

section 207 of the 2003 Act (in the case of a defendant aged 18 or over), or section 1(1)(k) of
the Criminal Justice and Immigration Act 2008 (in the case of a defendant who is under 18),
under which the court may impose a mental health treatment requirement.

For the purposes of the legislation listed in (a), (d) and (e) above, the court requires the written or
oral evidence of at least two registered medical practitioners, at least one of whom is approved as
having special experience in the diagnosis or treatment of mental disorder. For the purposes of (b),
the court requires one medical practitioner’s evidence. For the purposes of (c), the court requires
two medical practitioners’ evidence. For the purposes of (f) and (g), the court requires the evidence
of a registered medical practitioner with special experience in the diagnosis or treatment of mental
disorder.
290
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Under section 11 of the Powers of Criminal Courts (Sentencing) Act 2000, a magistrates’ court
may adjourn a trial to obtain medical reports.
Part 19 (Expert evidence) contains rules about the content of expert medical reports.
For the authorities from whom the court may require information about hospital treatment or
guardianship, see sections 39 and 39A of the 1983 Act.
3.1.5.10.

Hospital or guardianship admission

Information to be supplied on admission to hospital or guardianship
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.9(1) This rule applies where the court—
(a)

orders the defendant’s detention and treatment in hospital; or

(b)

makes a guardianship order.

rule.28.9(2) Unless the court otherwise directs, the court officer must, as soon as practicable, serve
on (as applicable) the hospital or the guardian—
(a)

a record of the court’s order;

(b)

such information as the court has received that appears likely to assist in treating
or otherwise dealing with the defendant, including information about—
(i)

the defendant’s mental condition,

(ii)

the defendant’s other circumstances, and

(iii)

the circumstances of the offence.

Note. 291 For the circumstances in which the court may order the defendant’s detention and
treatment in hospital, see sections 35, 36, 37, 38 and 44 of the Mental Health Act 1983(1). For the
circumstances in which the court may make a guardianship order, see the same section 37.
3.1.5.11.

Committal for sentence

Information to be supplied on committal for sentence, etc.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.10(1) This rule applies where a magistrates’ court or the Crown Court convicts the
defendant and—
(a)
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commits or adjourns the case to another court—
(i)

for sentence, or

(ii)

for the defendant to be dealt with for breach of a deferred sentence, a
conditional discharge, or a suspended sentence of imprisonment, imposed
by that other court;

(b)

deals with a deferred sentence, a conditional discharge, or a suspended
sentence of imprisonment, imposed by another court; or

(c)

makes an order that another court is, or may be, required to enforce.
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rule.28.10(2) Unless the convicting court otherwise directs, the court officer must, as soon as
practicable—
(a)

where paragraph (1)(a) applies, arrange the transmission from the convicting to
the other court of a record of any relevant—
(i)

certificate of conviction,

(ii)

magistrates’ court register entry,

(iii)

decision about bail, for the purposes of section 5 of the Bail Act 1976(1),

(iv)

note of evidence,

(v)

statement or other document introduced in evidence,

(vi)

medical or other report,

(vii) representation order or application for such order, and
(viii) interim driving disqualification;
(b)

(c)

where paragraph (1)(b) or (c) applies, arrange—
(i)

the transmission from the convicting to the other court of notice of the
convicting court’s order, and

(ii)

the recording of that order at the other court;

in every case, notify the defendant and, where the defendant is under 14, an
appropriate adult, of the location of the other court.

Note. 292 For the circumstances in which—
(a)

a magistrates’ court may (and in some cases must) commit the defendant to the Crown Court
for sentence, see sections 3, 3A, 3B, 3C, 4, 4A and 6 of the Powers of Criminal Courts
(Sentencing) Act 2000(2) and section 43 of the Mental Health Act 1983(3);

(b)

a magistrates’ court may adjourn the case to another magistrates’ court for sentence, see
section 10 of the Magistrates’ Courts Act 1980(4) and section 10 of the 2000 Act(5);

(c)

a magistrates’ court or the Crown Court may (and in some cases must) adjourn the case to a
youth court for sentence, see section 8 of the 2000 Act(6);

(d)

a youth court may adjourn the case to a magistrates’ court for sentence, see section 9 of the
2000 Act(7);

(e)

a magistrates’ court may transfer a fine to be enforced to another court, see sections 89 and
90 of the 1980 Act(8).

For the court’s powers where it convicts a defendant who is subject to a deferred sentence, a
conditional discharge, or a suspended sentence of imprisonment, imposed by another court, see
sections 1C and 13 of the 2000 Act(9) and section 189 of, and Schedule 12 to, the Criminal Justice
Act 2003(10).
Under section 140 of the 2000 Act(11), a fine imposed or other sum ordered to be paid in the
Crown Court is enforceable by a magistrates’ court specified in the order, or from which the case
was committed or sent to the Crown Court.
See also section 219(3) of the 2003 Act(12); paragraph 34(3) of Schedule 1 to the Criminal Justice
and Immigration Act 2008(13); and section 1A(9) of the Street Offences Act 1959
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3.1.5.12.

Assistance given by an informant

Application to review sentence because of assistance given or withheld
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.11(1) This rule applies where the Crown Court can reduce or increase a sentence on
application by a prosecutor in a case in which—
(a)

since being sentenced, the defendant has assisted, or has agreed to assist, an
investigator or prosecutor in relation to an offence; or

(b)

since receiving a reduced sentence for agreeing to give such assistance, the
defendant has failed to do so.

rule.28.11(2) A prosecutor who wants the court to exercise that power must—
(a)

apply in writing as soon as practicable after becoming aware of the grounds for
doing so;

(b)

serve the application on—

(c)

(i)

the court officer, and

(ii)

the defendant; and

in the application—
(i)

explain why the sentence should be reduced, or increased, as appropriate,
and

(ii)

identify any other matter relevant to the court’s decision, including any
sentencing guideline or guideline case.

rule.28.11(3) The general rule is that the application must be determined by the judge who passed
the sentence, unless that judge is unavailable.
rule.28.11(4) The court must not determine the application in the defendant’s absence unless the
defendant has had an opportunity to make representations at a hearing (whether or not
the defendant in fact attends).
Note. 293 Under section 73 of the Serious Organised Crime and Police Act 2005(1), the Crown
Court may pass a lesser sentence than it otherwise would have passed because the defendant
has assisted, or has agreed to assist, an investigator or prosecutor in relation to an offence.
Under section 74 of the 2005 Act(2), where the Crown Court has sentenced a defendant a
prosecutor may apply to the court—
(a)

to reduce the sentence, if the defendant subsequently assists, or agrees to assist, in the
investigation or prosecution of an offence; or

(b)

to increase a reduced sentence to that which the court otherwise would have passed, if the
defendant agreed to give such assistance but subsequently has knowingly failed to do so.

Such an application may be made only where the defendant is still serving the sentence and the
prosecutor thinks it is in the interests of justice to apply.
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3.2

Custodial penalties

3.2.1.

General principles

3.2.1.1.

General

Meaning of “custodial sentence”
PCC(S)A 2000 s.76 294 : Meaning of “custodial sentence”
s.76(1) -

in the PCC(S)A 2000 “custodial sentence” means:
(a)

a sentence of imprisonment (as to which, see s.89(1)(a) below);

(b)

a sentence of detention under ss.90 or 91;

(bb) a sentence of detention for public protection under CJA 2003 s.226;
(bc) a sentence of detention under CJA 2003 s.226B or 228;
(c)

a sentence of custody for life under PCC(S)A 2000 ss.93 or 94;

(d)

a sentence of detention in a young offender institution (under s.96 or otherwise);
or

(e)

a detention and training order (under s.100 below).

s.76(2) -

in s.76(1), “sentence of imprisonment” does not include a committal for contempt of
court or any kindred offence

3.2.1.2.

Limits on imposing custodial sentences

Maximum sentence on indictment
PCC(S)A 2000 s.77 295 : Liability to imprisonment on conviction on indictment
s.77 -

Where a person is convicted on indictment of an offence against any enactment and is
for that offence liable to be sentenced to imprisonment, but the sentence is not by any
enactment either limited to a specified term or expressed to extend to imprisonment for
life, the person so convicted shall be liable to imprisonment for not more than two years

Maximum sentence in magistrates’ court
PCC(S)A 2000 s.78 296 : General limit on magistrates’ court’s power to impose imprisonment
or detention in a young offender institution
s.78(1) -

a magistrates’ court shall not have power to impose imprisonment, or detention in a
young offender institution, for more than six months in respect of any one offence

s.78(2) -

unless expressly excluded, subsec.(1) applies even if the offence in question is one for
which a person would otherwise be liable on summary conviction to imprisonment or
detention in a young offender institution for more than six months

294
295
296
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s.78(3) -

subsec.(1) is without prejudice to MCA 1980 s.133 (consecutive terms of
imprisonment)

s.78(4) -

any power of a magistrates’ court to impose a term of imprisonment for non-payment of
a fine etc. is not limited by subsec.(1)

s.78(4A) - supplementary to subsec.(4) re want of sufficient goods to satisfy a fine
s.78(5) -

definition of “fine”: it includes a pecuniary penalty but does not include a pecuniary
forfeiture or pecuniary compensation

s.78(6) -

definition of “impose imprisonment”: it means pass a sentence of imprisonment or fix a
term of imprisonment for failure to pay any sum of money, or for want of sufficient
distress to satisfy any sum of money, or for failure to do or abstain from doing anything
required to be done or left undone

s.78(7) -

MCA 1980 s.132 contains provision about the minimum term of imprisonment which
may be imposed by a magistrates’ court.

MCA 1980 s.32 297 : Penalties on summary conviction for offences triable either way
s.32(1) -

on summary conviction of any of the offences triable either way listed in Schedule 1 to
this Act a person shall be liable to imprisonment for a term not exceeding 6 months or
to a fine not exceeding the prescribed sum or both, except that—
(a)

a magistrates’ court shall not have power to impose imprisonment for an offence
so listed if the Crown Court would not have that power in the case of an adult
convicted of it on indictment.

s.32(2) -

for any offence triable either way which is not listed in Schedule 1 to this Act, being an
offence under a relevant enactment, the maximum fine which may be imposed on
summary conviction shall by virtue of this subsection be the prescribed sum unless the
offence is one for which by virtue of an enactment other than this subsection a larger
fine may be imposed on summary conviction.

s.32(3) -

where, by virtue of any relevant enactment, a person summarily convicted of an
offence triable either way would, apart from this section, be liable to a maximum fine of
one amount in the case of a first conviction and of a different amount in the case of a
second or subsequent conviction, subsection (2) above shall apply irrespective of
whether the conviction is a first, second or subsequent one.

s.32(4) -

subsection (2) above shall not affect so much of any enactment as (in whatever words)
makes a person liable on summary conviction to a fine not exceeding a specified
amount for each day on which a continuing offence is continued after conviction or the
occurrence of any other specified event.

s.32(5) -

subsection (2) above shall not apply on summary conviction of any of the following
offences:—
(a)

297
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offences under section 5(2) of the Misuse of Drugs Act 1971 (having possession
of a controlled drug) where the controlled drug in relation to which the offence
was committed was a Class B or Class C drug;

Commencement: 6 July 1981, SI 1981/457 art.2.
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(b)

s.32(6) -

offences under the following provisions of that Act, where the controlled drug in
relation to which the offence was committed was a Class C drug, namely—
(i)

section 4(2) (production, or being concerned in the production, of a
controlled drug);

(ii)

section 4(3) (supplying or offering a controlled drug or being concerned in
the doing of either activity by another);

(iii)

section 5(3) (having possession of a controlled drug with intent to supply it
to another);

(iv)

section 8 (being the occupier, or concerned in the management, of
premises and permitting or suffering certain activities to take place there);

(v)

section 12(6) (contravention of direction prohibiting practitioner etc. from
possessing, supplying etc. controlled drugs); or

(vi)

section 13(3) (contravention of direction prohibiting practitioner etc. from
prescribing, supplying etc. controlled drugs).

where, as regards any offence triable either way, there is under any enactment
(however framed or worded) a power by subordinate instrument to restrict the amount
of the fine which on summary conviction can be imposed in respect of that offence—
(a)

subsection (2) above shall not affect that power or override any restriction
imposed in the exercise of that power; and

(b)

the amount to which that fine may be restricted in the exercise of that power shall
be any amount less than the maximum fine which could be imposed on summary
conviction in respect of the offence apart from any restriction so imposed.

s.32(8) -

in subsection (5) above “controlled drug”, “Class B drug” and “Class C drug” have the
same meaning as in the Misuse of Drugs Act 1971.

s.32(9) -

in this section—
“fine” includes a pecuniary penalty but does not include a pecuniary forfeiture or
pecuniary compensation;
“the prescribed sum” means £5,000 or such sum as is for the time being substituted in
this definition by an order in force under section 143(1) below;
“relevant enactment” means an enactment contained in the Criminal Law Act 1977 or
in any Act passed before, or in the same Session as, that Act.

s.32(10) - Section 85 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012
(removal of limit on certain fines on conviction by magistrates’ court) makes provision
that affects the application of this section.
MCA 1980 Sch.1 298 : Offences triable either way by virtue of section 17
Note: The list of offences is not reproduced here.
Note: CJA 2003 s.154 (not in force) concerns the general limit on magistrates’ courts power to
impose imprisonment.

298

Commencement: 6 July 1981, SI 1981/457 art.2.

155

Part 3.2 – Custodial penalties

Minimum sentence in magistrates’ court
PCC(S)A 2000 s.78 299 : General limit on magistrates’ court’s power to impose imprisonment
or detention in a young offender institution
s.78(7) -

MCA 1980 s.132 contains provision about the minimum term of imprisonment which
may be imposed by a magistrates’ court

MCA 1980 s.132 300 : Minimum term
s.132 -

a magistrates’ court shall not impose imprisonment for less than five days

Magistrates’ Court may impose sentence less than the specified maximum
MCA 1980 s.34 301 : Mitigation of penalties, etc.
s.34(1) -

where under any enactment whether passed before or after the commencement of this
Act a magistrates’ court has power to sentence an offender to imprisonment for a
period specified by the enactment, or to a fine of an amount specified by the
enactment, then, except where an Act passed after 31st December 1879 expressly
provides to the contrary, the court may sentence him to imprisonment for less than that
period or, as the case may be, to a fine of less than that amount.

s.34(2) -

where under any such enactment an offender sentenced on summary conviction to
imprisonment or a fine is required to enter into a recognizance with or without sureties
to keep the peace or observe any other condition, the court convicting him may
dispense with or modify the requirement.

s.34(3) -

where under any such enactment a magistrates’ court has power to sentence an
offender to imprisonment or other detention but not to a fine, then, except where an Act
passed after 31st December 1879 expressly provides to the contrary, the court may,
instead of sentencing him to imprisonment or other detention, impose a fine which—
(a)

for an offence triable either way, shall not exceed the prescribed sum within the
meaning of section 32 above; and

(b)

for a summary offence, shall—
(i)

not exceed level 3 on the standard scale; and

(ii)

not be of such an amount as would subject the offender, in default of
payment of the fine, to a longer term of imprisonment or detention than the
term to which he is liable on conviction of the offence.

Detention in court house etc.
MCA 1980 s.135 302 : Detention of offender for one day in court-house or police station
s.135(1) - a magistrates’ court that has power to commit to prison a person convicted of an
offence, or would have that power but for section 82 or 88 above, may order him to be
detained within the precincts of the court-house or at any police station until such hour,
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not later than 8 o’clock in the evening of the day on which the order is made, as the
court may direct, and, if it does so, shall not, where it has power to commit him to
prison, exercise that power.
s.135(2) - a court shall not make such an order under this section as will deprive the offender of a
reasonable opportunity of returning to his abode on the day of the order.
s.135(3) - this section shall have effect in relation to a person aged 18 or over but less than 21 as
if references in it to prison were references to detention under section 108 of the
Powers of Criminal Courts (Sentencing) Act 2000 (detention of persons aged 18 to 20
for default).
Conspiracy cases
CLA 1977 s.3 303 : Penalties for conspiracy
s.3(1) -

a person guilty by virtue of section 1 above of conspiracy to commit any offence or
offences shall be liable on conviction on indictment—
(a)

in a case falling within subsection (2) or (3) below, to imprisonment for a term
related in accordance with that subsection to the gravity of the offence or
offences in question (referred to below in this section as the relevant offence or
offences); and

(b)

in any other case, to a fine.

Paragraph (b) above shall not be taken as prejudicing the application of section 163 of
the Criminal Justice Act 2003 (general power of court to fine offender convicted on
indictment) in a case falling within subsection (2) or (3) below.
s.3(2) -

where the relevant offence or any of the relevant offences is an offence of any of the
following descriptions, that is to say—
(a)

murder, or any other offence the sentence for which is fixed by law;

(b)

an offence for which a sentence extending to imprisonment for life is provided; or

(c)

an indictable offence punishable with imprisonment for which no maximum term
of imprisonment is provided,

the person convicted shall be liable to imprisonment for life.
s.3(3) -

where in a case other than one to which subsection (2) above applies the relevant
offence or any of the relevant offences is punishable with imprisonment, the person
convicted shall be liable to imprisonment for a term not exceeding the maximum term
provided for that offence or (where more than one such offence is in question) for any
one of those offences (taking the longer or the longest term as the limit for the
purposes of this section where the terms provided differ).
In the case of an offence triable either way the references above in this subsection to
the maximum term provided for that offence are references to the maximum term so
provided on conviction on indictment.
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Attempts
CAA 1981 s.4 304 : Trial and penalties
s.4(1) -

a person guilty by virtue of section 1 above of attempting to commit an offence shall—
(a)

if the offence attempted is murder or any other offence the sentence for which is
fixed by law, be liable on conviction on indictment to imprisonment for life; and

(b)

if the offence attempted is indictable but does not fall within paragraph (a) above,
be liable on conviction on indictment to any penalty to which he would have been
liable on conviction on indictment of that offence; and

(c)

if the offence attempted is triable either way, or is low-value shoplifting (which is
defined in, and is triable only summarily by virtue of, section 22A of the
Magistrates’ Courts Act 1980), be liable on summary conviction to any penalty to
which he would have been liable on summary conviction of that offence.

[…]
s.4(5) -

subsection (1) above shall have effect—
(b)

3.2.1.3.

notwithstanding anything—
(i)

in section 32(1) (no limit to fine on conviction on indictment) of the Criminal
Law Act 1977; or

(ii)

in section 78(1) and (2) (maximum of six months’ imprisonment on
summary conviction unless express provision made to the contrary) of the
Powers of Criminal Courts (Sentencing) Act 2000.

Consecutive sentences

MCA 1980 s.133 305 : Consecutive sentences
s.133(1) - subject to CJA 2003 s.265 (restriction on consecutive sentences for released
prisoners), a magistrates’ court imposing imprisonment may order that the term of
imprisonment shall commence on the expiration of any other term of imprisonment
imposed by that or any other court; but where a magistrates’ court imposes two or
more terms of imprisonment to run consecutively, the aggregate may not, subject to
the provisions of MCA 1980 s.133, exceed 6 months
s.133(2) - if two or more of the terms imposed are imposed in respect of an offence triable either
way which was tried summarily (otherwise than in pursuance of MCA 1980 s.22(2)
(certain offences triable either way to be tried summarily if value involved is small), the
aggregate of the terms and any other terms imposed by the court may exceed 6
months but may not, subject to the following provisions of MCA 1980 s.133, exceed 12
months
s.133(2A) - in relation to the imposition of terms of detention in a young offender institution, MCA
1980 s.133(2) shall have effect as if the reference to an offence triable either way were
a reference to such an offence or an offence triable only on indictment
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s.133(3) - the limitations imposed by MCA 1980 s.133(1)-(2A) shall not operate to reduce the
aggregate of the terms that the court may impose in respect of any offences below the
term which the court has power to impose in respect of any one of those offences
s.133(4) - where a person has been sentenced by a magistrates’ court to imprisonment and a fine
for the same offence, a period of imprisonment imposed for non-payment of the fine
etc., shall not be subject to the limitations imposed by MCA 1980 s.133(1)-(3)
s.133(5) - for the purposes of MCA 1980 s.133, a term of imprisonment shall be deemed to be
imposed in respect of an offence if it is imposed as a sentence or in default of payment
of a sum adjudged to be paid by the conviction etc.
CJA 2003 s.265 306 : Restriction on consecutive sentences for released prisoners
s.265(1) - a court sentencing a person to a term of imprisonment may not order the term to
commence on the expiry of any other sentence of imprisonment from which he has
been released: (a) under CJA 2003 Part 12 Chapter 6; or (b) under Criminal Justice
Act 1991 Part 2
s.265(2) - definition of “imprisonment”: includes PCC(S)A 2000 ss.91 and 96, CJA 2003 ss.227,
228, 226A, 226B
Note: CJA 2003 ss.154 and 155 (concerning the general limit on magistrates’ courts power to
impose imprisonment) are not currently in force.
3.2.1.4.

Sentence start date

Sentences cannot be backdated
PCC(S)A 2000 s.154 307 : Commencement of Crown Court sentence
s.154(1) - a sentence imposed…by the Crown Court when dealing with a defendant shall take
effect from the beginning of the day on which it is imposed, unless the court otherwise
directs
R. v Gilbert [1974] 60 Cr. App. R. 220
Having reviewed the predecessor to PCC(S)A 2000 s.154, the court concluded that there was not,
nor had there ever been, a power to order that a sentence should commence at a time earlier than
the date upon which it was pronounced.
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3.2.1.5.

Legal representation

Legal representation
PCC(S)A 2000 s.83 308 : Restriction on imposing custodial sentences on persons not legally
represented
s.83(1) -

a magistrates’ court on summary conviction, or the Crown Court on committal for
sentence or on conviction on indictment, shall not pass a sentence of imprisonment on
a person who (a) is not legally represented in that court, and (b) has not been
previously sentenced to that punishment by a court in any part of the United Kingdom,
subsection (3) applies

s.83(2) -

a magistrates’ court on summary conviction, or the Crown Court on committal for
sentence or on conviction on indictment, shall not: (a) pass a sentence of detention
under section 90 or 91, (b) pass a sentence of custody for life under section 93 or 94,
(c) pass a sentence of detention in a young offender institution, or (d) impose a
detention and training order, on a person who is not legally represented in that court
unless subsection (3) applies

s.83(3) -

this subsection applies if either: (a) representation was made available for the
purposes of the proceedings under LASPOA 2012 Part 1 but was withdrawn because
of his conduct or because it appeared that his financial resources were such that he
was not eligible; (aa) he applied for such representation and the application was
refused because it appeared that his financial resources were such that he was not
eligible; or (b) having been informed of his right to apply for such representation and
having had the opportunity to do so, he refused or failed to apply

s.83(4) -

for the purposes of PCC(S)A 2000 s.83 a person is to be treated as legally represented
in a court if, but only if, he has the assistance of counsel or a solicitor to represent him
in the proceedings in that court at some time after he is found guilty and before he is
sentenced

s.83(5) -

for the purposes of s.83(1)(b) a previous sentence of imprisonment which has been
suspended and which has not taken effect under section 119 or under section 19 of the
Treatment of Offenders Act (Northern Ireland) 1968 shall be disregarded 309

s.83(6) -

in s.83 “sentence of imprisonment” does not include a committal for contempt of court
or any kindred offence

CJA 2003 s.189 310 : Suspended sentences of imprisonment
s.189(6) - subject to any provision to the contrary contained in the CJA 1967, PCC(S)A 2000 or
any other enactment passed or instrument made under any enactment after 31
December 1967, a suspended sentence which has not taken effect under CJA 2003
Sch.12 para.8 is to be treated as a sentence of imprisonment or in the case of a person
aged at least 18 but under 21, a sentence of detention in a young offender institution
for the purposes of all enactments and instruments made under enactments
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3.2.1.6.

Imposing a custodial sentence

Offence must be so serious that a fine or community order cannot be justified
CJA 2003 s.152 311 : General restrictions on imposing discretionary custodial sentences
s.152(1) - application of section: a person is convicted of an offence punishable with
imprisonment other than one: (a) fixed by law, or (b) falling to be imposed under a
provision mentioned in subsection (1A).
s.152(1A) - the provisions referred to in subsection (1)(b) are—
(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988;

(d)

section 110(2) or 111(2) of the Sentencing Act;

(e)

section 224A, 225(2) or 226(2) of this Act;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

s.152(2) - the court must not pass a custodial sentence unless it is of the opinion that the offence,
or the combination of the offence and one or more offences associated with it, was so
serious that neither a fine alone nor a community sentence can be justified
s.152(3) - exceptions: nothing in s.152(2) prevents a court from imposing a custodial sentence
if:(a) he fails to express his willingness to comply with a requirement which is proposed
by the court to be included in a community order and which requires an expression of
such willingness, or (b) he fails to comply with an order under section 161(2) (presentence drug testing)
Custodial sentence must be for the shortest period
CJA 2003 s.153 312 : Length of discretionary custodial sentences: general provision
s.153(1) - this section applies where a court passes a custodial sentence other than one fixed by
law or imposed under section 224A, 225 or 226.
s.153(2) - subject to the provisions listed in subsection (3), the custodial sentence must be for the
shortest term (not exceeding the permitted maximum) that in the opinion of the court is
commensurate with the seriousness of the offence, or the combination of the offence
and one or more offences associated with it.
s.153(3) - the provisions referred to in subsection (2) are—

311
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(a)

sections 1(2B) and 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

(c)

sections 139(6B), 139A(5B) and 139AA(7) of the Criminal Justice Act 1988;

(d)

sections 110(2) and 111(2) of the Sentencing Act;

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to an offence committed prior to the commencement date, SI 2005/950 Sch.2 para.5(2)(a).
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to an offence committed prior to the commencement date, SI 2005/950 Sch.2 para.5(2)(a).
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(e)

sections 226A(4) and 226B(2) of this Act;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

Duty to take account of all information
CJA 2003 s.156 313 : Pre-sentence reports and other requirements
s.156(1) - in forming any such opinion as is mentioned in section 148(1) or (2)(b), section 152(2)
or section 153(2) , or in section 1(4)(b) or (c) of the Criminal Justice and Immigration
Act 2008 (youth rehabilitation orders with intensive supervision and surveillance or
fostering), a court must take into account all such information as is available to it about
the circumstances of the offence or (as the case may be) of the offence and the
offence or offences associated with it, including any aggravating or mitigating factors.
s.156(9) - references in subsections (1) and (3) to a court forming the opinions mentioned in
sections 152(2) and 153(2) include a court forming those opinions for the purposes of
section 224A(3).
s.156(10) - the reference in subsection (1) to a court forming the opinion mentioned in section
153(2) includes a court forming that opinion for the purposes of section 226A(6) or
226B(4).
3.2.1.7.

Interaction with other sentencing orders

Criminal Behaviour Orders
R. v P [2004] EWCA Crim 287; [2004] 2 Cr. App. R. (S.) 63 (p.343)
Where custodial sentences in excess of a few months are imposed and offenders are able to be
released on licence, circumstances in which there is a demonstrable need to make an ASBO are
likely to be limited.
Note: The similarity between ASBOs and the new Criminal Behaviour Order make it very likely
much of the caselaw will continue to apply. For that reason, this case has been listed under
‘Criminal Behaviour Order’.
Compensation orders
TICs and Totality Guideline, Sentencing Council p.16
A compensation order can be combined with a sentence of immediate custody where the offender
is clearly able to pay or has good prospects of employment on his release from custody.
Costs
Practice Direction (Costs in Criminal Proceedings) Amendment No.2 2015 para 3.4
The order is not intended to be in the nature of a penalty which can only be satisfied on the
defendant’s release from prison.
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Fines
TICs and Totality Guideline, Sentencing Council p.13
A fine should not generally be imposed in combination with a custodial sentence because of the
effect of imprisonment on the means of the defendant. However, exceptionally, it may be
appropriate to impose a fine in addition to a custodial sentence where:
● the sentence is suspended;
● a confiscation order is not contemplated; and
● there is no obvious victim to whom compensation can be awarded; and
● the offender has, or will have, resources from which a fine can be paid.
Magistrates’ Court Sentencing Guidelines, Sentencing Guidelines Council p.152
A fine and a custodial sentence may be imposed for the same offence although there will be few
circumstances in which this is appropriate, particularly where the custodial sentence is to be
served immediately. One example might be where an offender has profited financially from an
offence but there is no obvious victim to whom compensation can be awarded. Combining these
sentences is most likely to be appropriate only where the custodial sentence is short and/or the
offender clearly has, or will have, the means to pay.
Care must be taken to ensure that the overall sentence is proportionate to the seriousness of the
offence and that better off offenders are not able to ‘buy themselves out of custody’.
Hospital/Guardianship order
Mental Health Act 1983 s.37 314 : Powers of courts to order hospital admission or
guardianship
s.37(8) -

where a hospital or guardianship order is made under s.37, the court shall not: (a)
impose a sentence of imprisonment … in respect of the offence … but the court may
make any other order which it has power to make apart from s.37; and for the purposes
of s.37(8) “sentence of imprisonment” includes any sentence or order for detention.

Prison in default
PCC(S)A 2000 s.139 315 : Powers and duties of Crown Court in relation to fines and forfeited
recognizances
s.139(5) - where any person liable for the payment of a fine or a sum due under a recognizance
… is sentenced by the court to, or is serving or otherwise liable to serve, a term of
imprisonment or detention in a young offender institution etc., the court may order that
any prison in default term shall not being to run until after the end of the first-mentioned
term

314
315

Commencement: 30 September 1983, MHA 1983 s.149(2)
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3.2.2.

Adults

3.2.2.1.

Determinate custodial sentences

3.2.2.1.1

Imprisonment

3.2.2.1.1.1 Availability
PCC(S)A 2000 s.89 316 : Restriction on imposing imprisonment on persons under 21
s.89(1) -

s.89(2) -

subject to s.189(2), no court shall:
(a)

pass a sentence of imprisonment on a person for an offence if he is aged under
21 when convicted; or

(b)

commit a person aged under 21 to prison for any reason

nothing in s.89(1) prevents the committal to prison of a person aged under 21 who is:
(a)

remanded in custody;

(b)

committed in custody for sentence; or

(c)

sent in custody for trial under CDA 1998 s.51 or 51A

3.2.2.1.1.2 Interaction with other sentencing orders
Detention in Young Offender Institution
PCC(S)A 2000 s.97 317 : Term of detention in a young offender institution, and consecutive
sentences
s.97(5) -

subject to PCC(S)A 2000 s.84 (restriction on consecutive sentences for released
prisoners), where a defendant who:
(a)

is serving a sentence of detention in a young offender institution, and

(b)

is aged 21 or over,

is convicted of one or more further offences for which he is liable to imprisonment, the
court shall have the power to pass one or more sentences of imprisonment to run
consecutively upon the sentence of detention in a young offender institution
Suspended sentence order
R. v Butters and Fitzgerald (1971) 55 Cr. App. R. 515
The offender had been made subject to immediate and suspended sentences of imprisonment at
the same time. The Court of Appeal held that that was undesirable as a matter of sentencing
practice, notwithstanding that there was no statutory bar to so doing. In general, courts should
avoid mixing sentences which fall into different categories.

316
317
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3.2.2.1.2

Detention in a young offender institution

3.2.2.1.2.1 Availability and power to impose
PCC(S)A 2000 s.96 318 : Detention in a young offender institution for other cases where
offender at least 18 but under 21
s.96 -

subject to PCC(S)A 2000 ss.90 (detention during HM’s Pleasure) , 93 (duty to impose
custody for life) and 94 (power to impose custody for life), where:
(a)

a person aged at least 18 but under 21 is convicted of an offence which is
punishable with imprisonment in the case of a person aged 21 or over, and

(b)

the court is of the opinion that either or both of PCC(S)A 2000 s.79(2)(a) and (b)
(general restrictions on imposing discretionary custodial sentences: repealed)
apply or the case falls within PCC(S)A 2000 s.79(3) (general restrictions on
imposing discretionary custodial sentences: repealed), the sentence that the
court is to pass is a sentence of detention in a young offender institution.

Maximum term
PCC(S)A 2000 s.97 319 : Term of detention in a young offender institution, and consecutive
sentences
s.97(1) -

the maximum term of detention in a young offender institution that a court may impose
for an offence is the same as the maximum term of imprisonment that it may impose for
that offence

Minimum term
PCC(S)A 2000 s.97 320 : Term of detention in a young offender institution, and consecutive
sentences
s.97(2) -

a court shall not pass a sentence for an offender’s detention in a young offender
institution for less than 21 days

Note: Section 97 was amended by CJCA 2015 s.15 on 13 April 2015 to omit subsection (3).
3.2.2.1.2.2 Consecutive sentences
PCC(S)A 2000 s.97 321 : Term of detention in a young offender institution, and consecutive
sentences
s.97(4) -

where: (a) a defendant is convicted of more than one offence for which he is liable to a
sentence of detention in a young offender institution, or (b) a defendant who is serving
a sentence of detention in a young offender institution is convicted of one or more
further offences for which he is liable to such a sentence,
the court shall have the same power to pass consecutive sentences of detention in a
young offender institution as if they were sentences of imprisonment

318
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3.2.2.1.2.3 Place of detention
PCC(S)A 2000 s.98 322 : Detention in a young offender institution: Place of detention
(1)

subject to Prison Act 1952 s.22(2)(b) (removal to hospital etc.), a defendant sentenced
to detention in a young offender institution shall be detained in such an institution
unless a direction under PCC(S)A 2000 s.98(2) is in force in relation to him.

(2)

the Secretary of State may from time to time direct that a defendant sentenced to
detention in a young offender institution shall be detained in a prison or remand centre
instead of a young offender institution.

3.2.2.1.2.4 Interaction with other sentencing orders
PCC(S)A 2000 s.97 323 : Term of detention in a young offender institution, and consecutive
sentences
s.97(5) -

subject to PCC(S)A 2000 s.84 (restriction on consecutive sentences for released
prisoners), where a defendant who:
(a)

is serving a sentence of detention in a young offender institution, and

(b)

is aged 21 or over,

is convicted of one or more further offences for which he is liable to imprisonment, the
court shall have the power to pass one or more sentences of imprisonment to run
consecutively upon the sentence of detention in a young offender institution
3.2.2.1.3

Suspended sentence orders

3.2.2.1.3.1 Making the order
CJA 2003 s.189 324 : Suspended sentences of imprisonment
s.189(1) - if a court passes a sentence of imprisonment or, in the case of a person aged at least
18 but under 21, a sentence of detention in a young offender institution for a term of
least 14 days but not more than 2 years, it may make an order providing that the
sentence of imprisonment or detention in a young offender institution is not to take
effect unless—
(a)

during a period specified in the order for the purposes of this paragraph (“the
operational period”) the offender commits another offence in the United Kingdom
(whether or not punishable with imprisonment), and

(b)

a court having power to do so subsequently orders under paragraph 8 of
Schedule 12 that the original sentence is to take effect.

s.189(1A) - an order under subsection (1) may also provide that the offender must comply during a
period specified in the order for the purposes of this subsection (“the supervision
period”) with one or more requirements falling within section 190(1) and specified in the
order.

322
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s.189(1B) - where an order under subsection (1) contains provision under subsection (1A), it must
provide that the sentence of imprisonment or detention in a young offender institution
will also take effect if—
(a)

during the supervision period the offender fails to comply with a requirement
imposed under subsection (1A), and

(b)

a court having power to do so subsequently orders under paragraph 8 of
Schedule 12 that the original sentence is to take effect.

s.189(2) - where two or more sentences imposed on the same occasion are to be served
consecutively, the power conferred by subsection (1) is not exercisable in relation to
any of them unless the aggregate of the terms of the sentences does not exceed 2
years.
s.189(3) - the supervision period (if any) and the operational period must each be a period of not
less than six months and not more than two years beginning with the date of the order.
s.189(4) - where an order under subsection (1) imposes one or more community requirements,
the supervision period must not end later than the operational period.
s.189(5) - a court which passes a suspended sentence on any person for an offence may not
impose a community sentence in his case in respect of that offence or any other
offence of which he is convicted by or before the court or for which he is dealt with by
the court.
s.189(6) - subject to any provision to the contrary contained in the Criminal Justice Act 1967 (c.
80), the Sentencing Act or any other enactment passed or instrument made under any
enactment after 31st December 1967, a suspended sentence which has not taken
effect under paragraph 8 of Schedule 12 is to be treated as a sentence of
imprisonment or in the case of a person aged at least 18 but under 21, a sentence of
detention in a young offender institution for the purposes of all enactments and
instruments made under enactments.
s.189(7) - in this Part—
(a)

“suspended sentence order” means an order under subsection (1),

(b)

“suspended sentence” means a sentence to which a suspended sentence order
relates, and

(c)

“community requirement”, in relation to a suspended sentence order, means a
requirement imposed under subsection (1A).

3.2.2.1.3.2 Requirements
CJA 2003 s.190 325 : Imposition of requirements by suspended sentence order
s.190(1) - the requirements falling within this subsection are—
(a)

an unpaid work requirement (as defined by section 199),

(aa) a rehabilitation activity requirement (as defined by section 200A),

325

(c)

a programme requirement (as defined by section 202),

(d)

a prohibited activity requirement (as defined by section 203),

Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.9 and Sch.2 para.5.

167

Part 3.2 – Custodial penalties

(e)

a curfew requirement (as defined by section 204),

(f)

an exclusion requirement (as defined by section 205),

(g)

a residence requirement (as defined by section 206),

(ga) a foreign travel prohibition requirement (as defined by section 206A),
(h)

a mental health treatment requirement (as defined by section 207),

(i)

a drug rehabilitation requirement (as defined by section 209),

(j)

an alcohol treatment requirement (as defined by section 212),

(l)

in a case where the offender is aged under 25, an attendance centre requirement
(as defined by section 214).

s.190(2) - Section 189(1A) has effect subject to section 218 and to the following provisions of
Chapter 4 relating to particular requirements—
(a)

section 199(3) (unpaid work requirement),

(d)

section 203(2) (prohibited activity requirement),

(e)

section 207(3) (mental health treatment requirement),

(f)

section 209(2) (drug rehabilitation requirement), and

(g)

section 212(2) and (3) (alcohol treatment requirement).

s.190(3) - where the court makes a suspended sentence order imposing a curfew requirement or
an exclusion requirement, it must also impose an electronic monitoring requirement (as
defined by section 215) unless—
(a)

the court is prevented from doing so by section 215(2) or 218(4), or

(b)

in the particular circumstances of the case, it considers it inappropriate to do so.

s.190(4) - where the court makes a suspended sentence order imposing an unpaid work
requirement, a rehabilitation activity requirement, a programme requirement, a
prohibited activity requirement, a residence requirement, a foreign travel prohibition
requirement, a mental health treatment requirement, a drug rehabilitation requirement,
an alcohol treatment requirement or an attendance centre requirement, the court may
also impose an electronic monitoring requirement unless the court is prevented from
doing so by section 215(2) or 218(4).
s.190(5) - before making a suspended sentence order imposing two or more different
requirements falling within subsection (1), the court must consider whether, in the
circumstances of the case, the requirements are compatible with each other.
Note: There is a modified version of this section in force in relation to the south London justice
area, see SI 2014/1777 as amended by SIs 2015/1480 and 2015/1482
Note: For the details of the requirements, see the community orders section.
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3.2.2.1.3.3 Reviews of suspended sentence orders
CJA 2003 s.191 326 : Power to provide for review of suspended sentence order
s.191(1) - a suspended sentence order that imposes one or more community requirements
may—
(a)

provide for the order to be reviewed periodically at specified intervals,

(b)

provide for each review to be made, subject to section 192(4), at a hearing held
for the purpose by the court responsible for the order (a “review hearing”),

(c)

require the offender to attend each review hearing, and

(d)

provide for an officer of a provider of probation services to make to the court
responsible for the order, before each review, a report on the offender’s progress
in complying with the community requirements of the order.

s.191(2) - subsection (1) does not apply in the case of an order imposing a drug rehabilitation
requirement (provision for such a requirement to be subject to review being made by
section 210).
s.191(3) - in this section references to the court responsible for a suspended sentence order are
references—
(a)

where a court is specified in the order in accordance with subsection (4), to that
court;

(b)

in any other case, to the court by which the order is made.

s.191(4) - where the area specified in a suspended sentence order made by a magistrates’ court
is not the area for which the court acts, the court may, if it thinks fit, include in the order
provision specifying for the purpose of subsection (3) a magistrates’ court which acts
for the area specified in the order.
s.191(5) - where a suspended sentence order has been made on an appeal brought from the
Crown Court or from the criminal division of the Court of Appeal, it is to be taken for the
purposes of subsection (3)(b) to have been made by the Crown Court.
CJA 2003 s.192 327 : Periodic reviews of suspended sentence order
s.192(1) - at a review hearing (within the meaning of subsection (1) of section 191 ) the court
may, after considering the officer’s report referred to in that subsection (“the review
officer’s report”), amend the community requirements of the suspended sentence
order, or any provision of the order which relates to those requirements.
s.192(2) - the court—

326
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(a)

may not amend the community requirements of the order so as to impose a
requirement of a different kind unless the offender expresses his willingness to
comply with that requirement,

(b)

may not amend a mental health treatment requirement, a drug rehabilitation
requirement or an alcohol treatment requirement unless the offender expresses
his willingness to comply with the requirement as amended,

Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.9 and Sch.2 para.5.
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(c)

may amend the supervision period only if the period as amended complies with
section 189(3) and (4),

(d)

may not amend the operational period of the suspended sentence, and

(e)

except with the consent of the offender, may not amend the order while an
appeal against the order is pending.

s.192(3) - for the purposes of subsection (2)(a)—
(a)

a community requirement falling within any paragraph of section 190(1) is of the
same kind as any other community requirement falling within that paragraph, and

(b)

an electronic monitoring requirement is a community requirement of the same
kind as any requirement falling within section 190(1) to which it relates.

s.192(4) - if before a review hearing is held at any review the court, after considering the review
officer’s report, is of the opinion that the offender’s progress in complying with the
community requirements of the order is satisfactory, it may order that no review
hearing is to be held at that review; and if before a review hearing is held at any review,
or at a review hearing, the court, after considering that report, is of that opinion, it may
amend the suspended sentence order so as to provide for each subsequent review to
be held without a hearing.
s.192(5) - if at a review held without a hearing the court, after considering the review officer’s
report, is of the opinion that the offender’s progress under the order is no longer
satisfactory, the court may require the offender to attend a hearing of the court at a
specified time and place.
s.192(6) - if at a review hearing the court is of the opinion that the offender has without
reasonable excuse failed to comply with any of the community requirements of the
order, the court may adjourn the hearing for the purpose of dealing with the case under
paragraph 8 of Schedule 12.
s.192(7) - at a review hearing the court may amend the suspended sentence order so as to vary
the intervals specified under section 191(1).
s.192(8) - in this section any reference to the court, in relation to a review without a hearing, is to
be read—
(a)

in the case of the Crown Court, as a reference to a judge of the court, and

(b)

in the case of a magistrates’ court, as a reference to a justice of the peace.

3.2.2.1.3.4 Breach
CJA 2003 s.193 328 : Breach, revocation or amendment of suspended sentence order, and
effect of further conviction
s.193 -

328
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Schedule 12 (which relates to the breach, revocation or amendment of the community
requirements of suspended sentence orders, and to the effect of any further conviction)
shall have effect.
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Interpretation
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.1 -

in this Schedule—
“the offender”, in relation to a suspended sentence order, means the person in respect
of whom the order is made;
“the local justice area concerned”, in relation to a suspended sentence order, means
the local justice area for the time being specified in the order;
“the responsible officer” has the meaning given by section 197.

CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.1A(1) - in this Schedule “enforcement officer” means a person who is for the time being
responsible for discharging the functions conferred by this Schedule on an
enforcement officer in accordance with arrangements made by the Secretary of State.
para.1A(2) - an enforcement officer must be an officer of a provider of probation services that is a
public sector provider.
para.1A(3) - in sub-paragraph (2) “public sector provider” means—
(a)

a probation trust or other public body, or

(b)

the Secretary of State.

CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.2 -

in this Schedule—
(a)

any reference to a suspended sentence order being subject to review is a
reference to such an order being subject to review in accordance with section
191(1)(b) or to a drug rehabilitation requirement of such an order being subject to
review in accordance with section 210(1)(b);

(b)

any reference to the court responsible for a suspended sentence order which is
subject to review is to be construed in accordance with section 191(3) or, as the
case may be, 210(2).

Orders made on appeal
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.3 -

where a suspended sentence order is made on appeal it is to be taken for the
purposes of this Schedule to have been made by the Crown Court.
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Duty to give warning in relation to community requirement
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.4(1) - if the responsible officer is of the opinion that the offender has failed without
reasonable excuse to comply with any of the community requirements of a suspended
sentence order, the officer must give him a warning under this paragraph unless—
(a)

the offender has within the previous twelve months been given a warning under
this paragraph in relation to a failure to comply with any of the community
requirements of the order, or

(b)

the officer refers the matter to an enforcement officer (see paragraph 5A).

para.4(2) - a warning under this paragraph must—
(a)

describe the circumstances of the failure,

(b)

state that the failure is unacceptable, and

(c)

inform the offender that if within the next twelve months he again fails to comply
with any requirement of the order, he will be liable to be brought before a court.

para.4(3) - the responsible officer must, as soon as practicable after the warning has been given,
record that fact.
para.4(4) - in relation to any suspended sentence order which is made by the Crown Court and
does not include a direction that any failure to comply with the community requirements
of the order is to be dealt with by a magistrates’ court, the reference in sub-paragraph
(1)(b) to a justice of the peace is to be read as a reference to the Crown Court.
Breach of order after warning
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.5(1) - if—
(a)

the responsible officer has given a warning under paragraph 4 to the offender in
respect of a suspended sentence order, and

(b)

at any time within the twelve months beginning with the date on which the
warning was given, the responsible officer is of the opinion that the offender has
since that date failed without reasonable excuse to comply with any of the
community requirements of the order,

the officer must refer the matter to an enforcement officer (see paragraph 5A).
para.5(2) - in relation to any suspended sentence order which is made by the Crown Court and
does not include a direction that any failure to comply with the community requirements
of the order is to be dealt with by a magistrates’ court, the reference in sub-paragraph
(1) to a justice of the peace is to be read as a reference to the Crown Court.
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Role of enforcement officer
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.5A(1) - where a matter is referred to an enforcement officer under paragraph 4(1)(b) or 5(1), it
is the duty of the enforcement officer to consider the case and, where appropriate, to
cause an information to be laid before a justice of the peace in respect of the offender’s
failure to comply with the requirement.
para.5A(2) - in relation to any suspended sentence order which was made by the Crown Court and
does not include a direction that any failure to comply with the requirements of the
order is to be dealt with by a magistrates’ court, the reference in sub-paragraph (1) to a
justice of the peace is to be read as a reference to the Crown Court.
Issue of summons or warrant by justice of the peace
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.6(1) - this paragraph applies to—
(a)

a suspended sentence order made by a magistrates’ court, or

(b)

any suspended sentence order which was made by the Crown Court and
includes a direction that any failure to comply with the community requirements of
the order is to be dealt with by a magistrates’ court.

para.6(2) - if at any time while a suspended sentence order to which this paragraph applies is in
force it appears on information to a justice of the peace that the offender has failed to
comply with any of the community requirements of the order, the justice may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it, or

(b)

if the information is in writing and on oath, issue a warrant for his arrest.

para.6(3) - any summons or warrant issued under this paragraph must direct the offender to
appear or be brought—
(a)

in the case of a suspended sentence order which is subject to review, before the
court responsible for the order,

(b)

in any other case, before a magistrates’ court acting in the local justice area in
which the offender resides or, if it is not known where he resides, before a
magistrates’ court acting in the local justice area concerned.

para.6(4) - where a summons issued under sub-paragraph (2)(a) requires the offender to appear
before a magistrates’ court and the offender does not appear in answer to the
summons, the magistrates’ court may issue a warrant for the arrest of the offender.
Issue of summons or warrant by Crown Court
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.7(1) - this paragraph applies to a suspended sentence order made by the Crown Court which
does not include a direction that any failure to comply with the community requirements
of the order is to be dealt with by a magistrates’ court.
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para.7(2) - if at any time while a suspended sentence order to which this paragraph applies is in
force it appears on information to the Crown Court that the offender has failed to
comply with any of the community requirements of the order, the Crown Court may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it, or

(b)

if the information is in writing and on oath, issue a warrant for his arrest.

para.7(3) - any summons or warrant issued under this paragraph must direct the offender to
appear or be brought before the Crown Court.
para.7(4) - where a summons issued under sub-paragraph (1)(a) requires the offender to appear
before the Crown Court and the offender does not appear in answer to the summons,
the Crown Court may issue a warrant for the arrest of the offender.
Powers of court on breach of community requirement or conviction of further offence
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.8(1) - this paragraph applies where—
(a)

it is proved to the satisfaction of a court before which an offender appears or is
brought under paragraph 6 or 7 or by virtue of section 192(6) that he has failed
without reasonable excuse to comply with any of the community requirements of
the suspended sentence order, or

(b)

an offender is convicted of an offence committed during the operational period of
a suspended sentence (other than one which has already taken effect) and
either—
(i)

he is so convicted by or before a court having power under paragraph 11 to
deal with him in respect of the suspended sentence, or

(ii)

he subsequently appears or is brought before such a court.

para.8(2) - the court must consider his case and deal with him in one of the following ways—
(a)

the court may order that the suspended sentence is to take effect with its original
term unaltered,

(b)

the court may order that the sentence is to take effect with the substitution for the
original term of a lesser term,

(ba) the court may order the offender to pay a fine of an amount not exceeding
£2,500,
(c)

(d)
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in the case of a suspended sentence order that imposes one or more community
requirements, the court may amend the order by doing any one or more of the
following—
(i)

imposing more onerous community requirements which the court could
include if it were then making the order,

(ii)

subject to subsections (3) and (4) of section 189, extending the supervision
period, or

(iii)

subject to subsection (3) of that section, extending the operational period.

in the case of a suspended sentence order that does not impose any community
requirements, the court may, subject to section 189(3), amend the order by
extending the operational period.
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para.8(3) - the court must make an order under sub-paragraph (2)(a) or (b) unless it is of the
opinion that it would be unjust to do so in view of all the circumstances, including the
matters mentioned in sub-paragraph (4); and where it is of that opinion the court must
state its reasons.
para.8(4) - the matters referred to in sub-paragraph (3) are—
(a)

the extent to which the offender has complied with any community requirements
of the suspended sentence order, and

(b)

in a case falling within sub-paragraph (1)(b), the facts of the subsequent offence.

para.8(4ZA) - a fine imposed under sub-paragraph (2)(ba) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
para.8(5) - where a court deals with an offender under sub-paragraph (2) in respect of a
suspended sentence, the appropriate officer of the court must notify the appropriate
officer of the court which passed the sentence of the method adopted.
para.8(6) - where a suspended sentence order was made by the Crown Court and a magistrates’
court would (apart from this sub-paragraph) be required to deal with the offender under
sub-paragraph (2)(a), (b), (ba) or (c) it may instead commit him to custody or release
him on bail until he can be brought or appear before the Crown Court.
para.8(7) - a magistrates’ court which deals with an offender’s case under subparagraph (6) must
send to the Crown Court—
(a)

a certificate signed by a justice of the peace certifying that the offender has failed
to comply with the community requirements of the suspended sentence order in
the respect specified in the certificate, and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed is admissible as evidence of the failure
before the Crown Court.
para.8(8) - in proceedings before the Crown Court under this paragraph any question whether the
offender has failed to comply with any community requirements of the suspended
sentence order and any question whether the offender has been convicted of an
offence committed during the operational period of the suspended sentence is to be
determined by the court and not by the verdict of a jury.
Further provisions as to order that suspended sentence is to take effect
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.9(1) - when making an order under paragraph 8(2)(a) or (b) that a sentence is to take effect
(with or without any variation of the original term), the court—
(b)

may order that the sentence is to take effect immediately or that the term of that
sentence is to commence on the expiry of another term of imprisonment passed
on the offender by that or another court.

para.9(2) - the power to make an order under sub-paragraph (1)(b) has effect subject to section
265 (restriction on consecutive sentences for released prisoners).
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para.9(3) - for the purpose of any enactment conferring rights of appeal in criminal cases, each of
the following orders—
(a)

an order made by the court under paragraph 8(2)(a) or (b);

(b)

an order made by the court under section 21A of the Prosecution of Offences Act
1985 (criminal courts charge) when making an order described in paragraph (a),

is to be treated as a sentence passed on the offender by that court for the offence for
which the suspended sentence was passed.
Restriction of powers in paragraph 8 where treatment required
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.10(1) - an offender who is required by any of the following community requirements of a
suspended sentence order—
(a)

a mental health treatment requirement,

(b)

a drug rehabilitation requirement, or

(c)

an alcohol treatment requirement,

to submit to treatment for his mental condition, or his dependency on or propensity to
misuse drugs or alcohol, is not to be treated for the purposes of paragraph 8(1)(a) as
having failed to comply with that requirement on the ground only that he had refused to
undergo any surgical, electrical or other treatment if, in the opinion of the court, his
refusal was reasonable having regard to all the circumstances.
para.10(2) - a court may not under paragraph 8(2)(c)(i) amend a mental health treatment
requirement, a drug rehabilitation requirement or an alcohol treatment requirement
unless the offender expresses his willingness to comply with the requirement as
amended.
Court by which suspended sentence may be dealt with under paragraph 8(1)(b)
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.11(1) - an offender may be dealt with under paragraph 8(1)(b) in respect of a suspended
sentence by the Crown Court or, where the sentence was passed by a magistrates’
court, by any magistrates’ court before which he appears or is brought.
para.11(2) - where an offender is convicted by a magistrates’ court of any offence and the court is
satisfied that the offence was committed during the operational period of a suspended
sentence passed by the Crown Court—
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(a)

the court may, if it thinks fit, commit him in custody or on bail to the Crown Court,
and

(b)

if it does not, must give written notice of the conviction to the appropriate officer
of the Crown Court.
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Procedure where court convicting of further offence does not deal with suspended
sentence
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.12(1) - if it appears to the Crown Court, where that court has jurisdiction in accordance with
sub-paragraph (2), or to a justice of the peace having jurisdiction in accordance with
that sub-paragraph—
(a)

that an offender has been convicted in the United Kingdom of an offence
committed during the operational period of a suspended sentence, and

(b)

that he has not been dealt with in respect of the suspended sentence,

that court or justice may, subject to the following provisions of this paragraph, issue a
summons requiring the offender to appear at the place and time specified in it, or a
warrant for his arrest.
para.12(2) - jurisdiction for the purposes of sub-paragraph (1) may be exercised—
(a)

if the suspended sentence was passed by the Crown Court, by that court;

(b)

if it was passed by a magistrates’ court, by a justice acting in the local justice
area in which the court acted.

para.12(3) - where—
(a)

an offender is convicted in Scotland or Northern Ireland of an offence, and

(b)

the court is informed that the offence was committed during the operational
period of a suspended sentence passed in England or Wales,

the court must give written notice of the conviction to the appropriate officer of the court
by which the suspended sentence was passed.
para.12(4) - unless he is acting in consequence of a notice under sub-paragraph (3), a justice of
the peace may not issue a summons under this paragraph except on information and
may not issue a warrant under this paragraph except on information in writing and on
oath.
para.12(5) - a summons or warrant issued under this paragraph must direct the offender to appear
or be brought before the court by which the suspended sentence was passed.
Power to amend amount of fine
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.12A(1) - the Secretary of State may by order amend the sum for the time being specified in
paragraph 8(2)(ba).
para.12A(2) - the power conferred by sub-paragraph (1) may be exercised only if it appears to the
Secretary of State that there has been a change in the value of money since the
relevant date which justifies the change.
para.12A(3) - in sub-paragraph (2), “the relevant date” means—
(a)

if the sum specified in paragraph 8(2)(ba) has been substituted by an order under
sub-paragraph (1), the date on which the sum was last so substituted;
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(b)

otherwise, the date on which section 69 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (which inserted this paragraph) came into
force.

para.12A(4) - an order under sub-paragraph (1) (a “fine amendment order”) must not have effect in
relation to any suspended sentence order made in respect of an offence committed
before the fine amendment order comes into force.
3.2.2.1.3.5 Amendment of suspended sentence order
CJA 2003 s.193 329 : Breach, revocation or amendment of suspended sentence order, and
effect of further conviction
s.193 -

Schedule 12 (which relates to the breach, revocation or amendment of the community
requirements of suspended sentence orders, and to the effect of any further conviction)
shall have effect.

Interpretation
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.1 -

in this Schedule—
“the offender”, in relation to a suspended sentence order, means the person in respect
of whom the order is made;
“the local justice area concerned”, in relation to a suspended sentence order, means
the local justice area for the time being specified in the order;
“the responsible officer” has the meaning given by section 197.

CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.1A(1) - in this Schedule “enforcement officer” means a person who is for the time being
responsible for discharging the functions conferred by this Schedule on an
enforcement officer in accordance with arrangements made by the Secretary of State.
para.1A(2) - an enforcement officer must be an officer of a provider of probation services that is a
public sector provider.
para.1A(3) - in sub-paragraph (2) “public sector provider” means—

329
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(a)

a probation trust or other public body, or

(b)

the Secretary of State.

Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.9 and Sch.2 para.5.
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CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.2 -

in this Schedule—
(a)

any reference to a suspended sentence order being subject to review is a
reference to such an order being subject to review in accordance with section
191(1)(b) or to a drug rehabilitation requirement of such an order being subject to
review in accordance with section 210(1)(b);

(b)

any reference to the court responsible for a suspended sentence order which is
subject to review is to be construed in accordance with section 191(3) or, as the
case may be, 210(2).

Orders made on appeal
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.3 -

where a suspended sentence order is made on appeal it is to be taken for the
purposes of this Schedule to have been made by the Crown Court.

When does this part apply?
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.12B - this Part of this Schedule applies only in relation to a suspended sentence order that
imposes one or more community requirements.
Power to cancel requirements due to change of circumstances
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.13(1) - where at any time while a suspended sentence order is in force, it appears to the
appropriate court on the application of the offender or an officer of a provider of
probation services that, having regard to the circumstances which have arisen since
the order was made, it would be in the interests of justice to do so, the court may
cancel the community requirements of the suspended sentence order.
para.13(2) - the circumstances in which the appropriate court may exercise its power under subparagraph (1) include the offender’s making good progress or his responding
satisfactorily to supervision.
para.13(3) - in this paragraph “the appropriate court” means—
(a)

in the case of a suspended sentence order which is subject to review, the court
responsible for the order,

(b)

in the case of a suspended sentence order which was made by the Crown Court
and does not include any direction that any failure to comply with the community
requirements of the order is to be dealt with by a magistrates’ court, the Crown
Court, and

(c)

in any other case, a magistrates’ court acting in the local justice area concerned.
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Change of residence etc.
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.14(1) - this paragraph applies where at any time while a suspended sentence order is in force
in respect of an offender—
(a)

the offender is given permission under section 220A to change residence, and

(b)

the local justice area in which the new residence is situated (“the new local
justice area”) is different from the local justice area specified in the order.

para.14(2) - if the permission is given by a court, the court must amend the order to specify the
new local justice area.
para.14(3) - the court may not amend under this paragraph a suspended sentence order which
contains requirements which, in the opinion of the court, cannot be complied with
unless the offender resides in the local justice area concerned unless, in accordance
with paragraph 15 it either—
(a)

cancels those requirements, or

(b)

substitutes for those requirements other requirements which can be complied
with if the offender does not reside in that area.

para.14(4) - in this paragraph “the appropriate court” has the same meaning as in paragraph 13.
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.14A(1) - this paragraph applies where at any time while a suspended sentence order is in
force in respect of an offender—
(a)

a court amends the order,

(b)

the order as amended includes a residence requirement requiring the offender to
reside at a specified place, and

(c)

the local justice area in which that place is situated (“the new local justice area”)
is different from the local justice area specified in the order.

para.14A(2) - the court must amend the order to specify the new local justice area.
Note: Para.14A came into force on 1 February 2015, except as specified in SI 2015/40 art.2(p)(ii).
Power to cancel/amend/replace requirement
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.15(1) - at any time during the supervision period, the appropriate court may, on the
application of the offender or an officer of a provider of probation services, by order
amend any community requirement of a suspended sentence order—
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(a)

by cancelling the requirement, or

(b)

by replacing it with a requirement of the same kind, which the court could include
if it were then making the order.
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para.15(2) - for the purposes of sub-paragraph (1)—
(a)

a requirement falling within any paragraph of section 190(1) is of the same kind
as any other requirement falling within that paragraph, and

(b)

an electronic monitoring requirement is a requirement of the same kind as any
requirement falling within section 190(1) to which it relates.

para.15(3) - the court may not under this paragraph amend a mental health treatment requirement,
a drug rehabilitation requirement or an alcohol treatment requirement unless the
offender expresses his willingness to comply with the requirement as amended.
para.15(4) - if the offender fails to express his willingness to comply with a mental health treatment
requirement, drug rehabilitation requirement or alcohol treatment requirement as
proposed to be amended by the court under this paragraph, the court may—
(a)

revoke the suspended sentence order and the suspended sentence to which it
relates, and

(b)

deal with him, for the offence in respect of which the suspended sentence was
imposed, in any way in which it could deal with him if he had just been convicted
by or before the court of the offence.

para.15(5) - in dealing with the offender under sub-paragraph (4)(b), the court must take into
account the extent to which the offender has complied with the requirements of the
order.
para.15(6) - in this paragraph “the appropriate court” has the same meaning as in paragraph 13.
Mental heath, drugs and alcohol
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.16(1) - where the medical practitioner or other person by whom or under whose direction an
offender is, in pursuance of any requirement to which this sub-paragraph applies, being
treated for his mental condition or his dependency on or propensity to misuse drugs or
alcohol—
(a)

is of the opinion mentioned in sub-paragraph (3), or

(b)

is for any reason unwilling to continue to treat or direct the treatment of the
offender,

he must make a report in writing to that effect to the responsible officer and that officer
must [cause an application to be made] 1 under paragraph 15 to the appropriate court
for the variation or cancellation of the requirement.
para.16(2) - the requirements to which sub-paragraph (1) applies are—
(a)

a mental health treatment requirement,

(b)

a drug rehabilitation requirement, and

(c)

an alcohol treatment requirement.

para.16(3) - the opinion referred to in sub-paragraph (1) is—
(a)

that the treatment of the offender should be continued beyond the period
specified in that behalf in the order,

(b)

that the offender needs different treatment,

(c)

that the offender is not susceptible to treatment, or
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(d)

that the offender does not require further treatment.

para.16(4) - in this paragraph “the appropriate court” has the same meaning as in paragraph 13.
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.17 -

where an officer of a provider of probation services is of the opinion that a suspended
sentence order imposing a drug rehabilitation requirement which is subject to review
should be so amended as to provide for each periodic review (required by section 211)
to be made without a hearing instead of at a review hearing, or vice versa, he must
apply under paragraph 15 to the court responsible for the order for the variation of the
order.

Unpaid work
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.18(1) - where—
(a)

a suspended sentence order imposing an unpaid work requirement is in force in
respect of the offender, and

(b)

on the application of the offender or an officer of a provider of probation services,
it appears to the appropriate court that it would be in the interests of justice to do
so having regard to circumstances which have arisen since the order was made,

the court may, in relation to the order, extend the period of twelve months specified in
section 200(2).
para.18(2) - in this paragraph “the appropriate court” has the same meaning as in paragraph 13.
No amendment where appeal pending
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.19(1) - no application may be made under paragraph 13, 15 or 18 while an appeal against the
suspended sentence is pending.
para.19(2) - sub-paragraph (1) does not apply to an application under paragraph 15 which—
(a)

relates to a mental health treatment requirement, a drug rehabilitation
requirement or an alcohol treatment requirement, and

(b)

is made by an officer of a provider of probation services with the consent of the
offender.

Procedure
CJA 2003 Sch.12: Breach or amendment of suspended sentence order and effect of further
conviction
para.20(1) - subject to sub-paragraph (2), where a court proposes to exercise its powers under
paragraph 15, otherwise than on the application of the offender, the court—
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(a)

must summon him to appear before the court, and

(b)

if he does not appear in answer to the summons, may issue a warrant for his
arrest.
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para.20(2) - this paragraph does not apply to an order cancelling any community requirement of a
suspended sentence order.
para.21 -

Paragraphs 8(2)(c) and 15(1)(b) have effect subject to the provisions mentioned in
subsection (2) of section 190, and to subsections (3) and (5) of that section.

para.22(1) - on the making under this Schedule of an order amending a suspended sentence
order, the proper officer of the court must—
(a)

provide copies of the amending order to the offender and the responsible officer,

(b)

in the case of an amending order which substitutes a new local justice area,
provide a copy of the amending order to—
(i)

a provider of probation services that is a public sector provider operating in
that area, and

(ii)

the magistrates’ court acting in that area, and

(c)

in the case of an amending order which imposes or amends a requirement
specified in the first column of Schedule 14 , provide a copy of so much of the
amending order as relates to that requirement to the person specified in relation
to that requirement in the second column of that Schedule, and

(d)

where the court acts in a local justice area other than the one specified in the
order prior to the revocation or amendment, provide a copy of the revoking or
amending order to a magistrates’ court acts in a local justice area so specified.

para.22(2) - where under sub-paragraph (1)(b) the proper officer of the court provides a copy of an
amending order to a magistrates’ court [acting in a different area, the officer must also
provide to that court such documents and information relating to the case as it
considers likely to be of assistance to a court acting in that area in the exercise of its
functions in relation to the order.
para.22(3) - in this paragraph “proper officer” means—
(a)

in relation to a magistrates’ court, the designated officer for the court; and

(b)

in relation to the Crown Court, the appropriate officer.

para.22(4) - in this paragraph “public sector provider” means—
(a)

a probation trust or other public body, or

(b)

the Secretary of State.

3.2.2.1.3.6 Transfer of orders to Scotland or Northern Ireland
Note: CJA 2003 s.194 and Sch.13 sets out the provisions dealing with the transfer of orders. They
are not reproduced here.
Note: CJA 2003 s.195 concerns the interpretation of Part 3 of the Act dealing with suspended
sentence orders.
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3.2.2.2.

Extended sentences (EDS)

3.2.2.2.1

General

CJA 2003 s.226A 330 : Extended sentence for certain violent or sexual offences: persons 18 or
over
What is an extended sentence?
CJA 2003 s.226A 331 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(5) - an extended sentence of imprisonment is a sentence of imprisonment the term of
which is equal to the aggregate of:

3.2.2.2.2

(a)

the appropriate custodial term, and

(b)

a further period (the “extension period”) for which the defendant is to be subject
to a licence.

Availability and power to order

Availability and power to order
R. v Robson [2006] EWCA Crim 1414; [2007] 1 Cr. App. R. (S.) 54 (p.301)
As a matter of statutory construction, we conclude that the age of the offender for the purpose of
determining which of the statutory regimes under Chapter 5 of Part 12 of the 2003 Act applies to
him is the offender’s age at the date of conviction (Keith J, at [13])
CJA 2003 s.226A 332 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(1) - application of section:
(a)

a person aged 18 or over is convicted of a specified offence (whether the offence
was committed before or after the section came into force),

(b)

the court considers that there is a significant risk to members of the public of
serious harm occasioned by the commission by the defendant of further specified
offences,

(c)

the court is not required by CJA 2003 ss.224A or 225(2)to impose a sentence of
imprisonment for life, and

(d)

condition A or B is met

s.226A(4) - the court may impose an extended sentence of imprisonment on the defendant

330

331

332
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Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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CJA 2003 s.224 333 : Meaning of “specified offence”
s.224(1) - an offence is a “specified offence” for the purposes of CJA 2003 Part 12 Chapter 5 if it
is a specified violent offence or a specified sexual offence
s.224(3) in CJA 2003 Part 12 Chapter 5:
“serious harm” means death or serious personal injury, whether physical or
psychological;
“specified violent offence” means an offence specified in Part 1 of Schedule 15;
“specified sexual offence” means an offence specified in Part 2 of Schedule 15
CJA 2003 Sch.15 334 : Specified offences for the purposes of CJA 2003 Part 5 Chapter 12
Note: The schedule lists the offences for the purposes of the dangerous offender provisions. There
are pending amendments to the schedule and some paragraphs are not yet in force. The Schedule
was amended by SI 2015/778 art.3 and Sch.1 on 13 April 2015, SI 2015/820 reg.2(r)(ix) on 3 May
2015 and SI 2015/1476 reg2(a) on 31 July 2015.
Specified violent offences
1

Manslaughter.

2

Kidnapping.

3

False imprisonment.

4

An offence under section 4 of the Offences against the Person Act 1861 (c. 100)
(soliciting murder).

5

An offence under section 16 of that Act (threats to kill).

6

An offence under section 18 of that Act (wounding with intent to cause grievous bodily
harm).

7

An offence under section 20 of that Act (malicious wounding).

8

An offence under section 21 of that Act (attempting to choke, suffocate or strangle in
order to commit or assist in committing an indictable offence).

9

An offence under section 22 of that Act (using chloroform etc. to commit or assist in the
committing of any indictable offence).

10

An offence under section 23 of that Act (maliciously administering poison etc. so as to
endanger life or inflict grievous bodily harm).

11

An offence under section 27 of that Act (abandoning children).

12

An offence under section 28 of that Act (causing bodily injury by explosives).
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 224 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.15
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.37.
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13

An offence under section 29 of that Act (using explosives etc. with intent to do grievous
bodily harm).

14

An offence under section 30 of that Act (placing explosives with intent to do bodily
injury).

15

An offence under section 31 of that Act (setting spring guns etc. with intent to do
grievous bodily harm).

16

An offence under section 32 of that Act (endangering the safety of railway passengers).

17

An offence under section 35 of that Act (injuring persons by furious driving).

18

An offence under section 37 of that Act (assaulting officer preserving wreck).

19

An offence under section 38 of that Act (assault with intent to resist arrest).

20

An offence under section 47 of that Act (assault occasioning actual bodily harm).

21

An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing
explosion likely to endanger life or property).

22

An offence under section 3 of that Act (attempt to cause explosion, or making or
keeping explosive with intent to endanger life or property).

22A

An offence under section 4 of that Act (making or possession of explosive under
suspicious circumstances).

23

An offence under section 1 of the Infant Life (Preservation) Act 1929 (c. 34) (child
destruction).

24

An offence under section 1 of the Children and Young Persons Act 1933 (c. 12)
(cruelty to children).

25

An offence under section 1 of the Infanticide Act 1938 (c. 36) (infanticide).

26

An offence under section 16 of the Firearms Act 1968 (c. 27) (possession of firearm
with intent to endanger life).

27

An offence under section 16A of that Act (possession of firearm with intent to cause
fear of violence).

28

An offence under section 17(1) of that Act (use of firearm to resist arrest).

29

An offence under section 17(2) of that Act (possession of firearm at time of committing
or being arrested for offence specified in Schedule 1 to that Act).

30

An offence under section 18 of that Act (carrying a firearm with criminal intent).

31

An offence under section 8 of the Theft Act 1968 (c. 60) (robbery or assault with intent
to rob).

32

An offence under section 9 of that Act of burglary with intent to—

33
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(a)

inflict grievous bodily harm on a person, or

(b)

do unlawful damage to a building or anything in it.

An offence under section 10 of that Act (aggravated burglary).
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34

An offence under section 12A of that Act (aggravated vehicle-taking) involving an
accident which caused the death of any person.

35

An offence of arson under section 1 of the Criminal Damage Act 1971 (c. 48).

36

An offence under section 1(2) of that Act (destroying or damaging property) other than
an offence of arson.

37

An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostagetaking).

38

An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).

39

An offence under section 2 of that Act (destroying, damaging or endangering safety of
aircraft).

40

An offence under section 3 of that Act (other acts endangering or likely to endanger
safety of aircraft).

41

An offence under section 4 of that Act (offences in relation to certain dangerous
articles).

42

An offence under section 127 of the Mental Health Act 1983 (c. 20) (ill-treatment of
patients).

43

An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38)
(prohibition of female circumcision).

44

An offence under section 1 of the Public Order Act 1986 (c. 64) (riot).

45

An offence under section 2 of that Act (violent disorder).

46

An offence under section 3 of that Act (affray).

47

An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

48

An offence under section 1 of the Road Traffic Act 1988 (c. 52) (causing death by
dangerous driving).

48A.

An offence under section 3ZC of that Act (causing death by driving: disqualified
drivers).

49

An offence under section 3A of that Act (causing death by careless driving when under
influence of drink or drugs).

50

An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31)
(endangering safety at aerodromes).

51

An offence under section 9 of that Act (hijacking of ships).

52

An offence under section 10 of that Act (seizing or exercising control of fixed
platforms).

53

An offence under section 11 of that Act (destroying fixed platforms or endangering their
safety).

54

An offence under section 12 of that Act (other acts endangering or likely to endanger
safe navigation).
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55

An offence under section 13 of that Act (offences involving threats).

56

An offence under Part II of the Channel Tunnel (Security) Order 1994 (S.I. 1994/570)
(offences relating to Channel Tunnel trains and the tunnel system).

57

An offence under section 4 or 4A of the Protection from Harassment Act 1997 (c. 40)
(putting people in fear of violence and stalking involving fear of violence or serious
alarm or distress)

58

An offence under section 29 of the Crime and Disorder Act 1998 (c. 37) (racially or
religiously aggravated assaults).

59

An offence falling within section 31(1)(a) or (b) of that Act (racially or religiously
aggravated offences under section 4 or 4A of the Public Order Act 1986 (c. 64)).

59A

An offence under section 54 of the Terrorism Act 2000 (weapons training).

59B

An offence under section 56 of that Act (directing terrorist organisation).

59C

An offence under section 57 of that Act (possession of article for terrorist purposes).

59D

An offence under section 59 of that Act (inciting terrorism overseas).

60

An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17)
(genocide, crimes against humanity, war crimes and related offences), other than one
involving murder.

60A

An offence under section 47 of the Anti-terrorism, Crime and Security Act 2001 (use
etc of nuclear weapons).

60B

An offence under section 50 of that Act (assisting or inducing certain weapons-related
acts overseas).

60C

An offence under section 113 of that Act (use of noxious substance or thing to cause
harm or intimidate).

61

An of fence under section 1 of the Female Genital Mutilation Act 2003 (c. 31) (female
genital mutilation).

62

An offence under section 2 of that Act (assisting a girl to mutilate her own genitalia).

63

An offence under section 3 of that Act (assisting a non-UK person to mutilate overseas
a girl’s genitalia).

63A

An offence under section 5 of the Domestic Violence, Crime and Victims Act 2004
(causing or allowing a child or vulnerable adult to die or suffer serious physical harm)

63B

An offence under section 5 of the Terrorism Act 2006 (preparation of terrorist acts).

63C

An offence under section 6 of that Act (training for terrorism).

63D

An offence under section 9 of that Act (making or possession of radioactive device or
material).

63E

An offence under section 10 of that Act (use of radioactive device or material for
terrorist purposes etc).
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63F

An offence under section 11 of that Act (terrorist threats relating to radioactive devices
etc).

63G

An offence under section 1 of the Modern Slavery Act 2015 (slavery, servitude and
forced or compulsory labour).

63H

An offence under section 2 of that Act (human trafficking) which is not within Part 2 of
this Schedule.

64 (1)

Aiding, abetting, counselling or procuring the commission of an offence specified in the
preceding paragraphs of this Part of this Schedule.

(2)

An attempt to commit such an offence.

(3)

Conspiracy to commit such an offence.

(4)

Incitement to commit such an offence.

(5)

An offence under Part 2 of the Serious Crime Act 2007 in relation to which an offence
specified in the preceding paragraphs of this Part of this Schedule is the offence
(or one of the offences) which the person intended or believed would be committed.

65 (1)

An attempt to commit murder.

(2)

Conspiracy to commit murder.

(3)

Incitement to commit murder.

(4)

An offence under Part 2 of the Serious Crime Act 2007 in relation to which murder is
the offence (or one of the offences) which the person intended or believed would be
committed.
Specified sexual offences

66

An offence under section 1 of the Sexual Offences Act 1956 (c. 69) (rape).

67

An offence under section 2 of that Act (procurement of woman by threats).

68

An offence under section 3 of that Act (procurement of woman by false pretences).

69

An offence under section 4 of that Act (administering drugs to obtain or facilitate
intercourse).

70

An offence under section 5 of that Act (intercourse with girl under thirteen).

71

An offence under section 6 of that Act (intercourse with girl under 16).

72

An offence under section 7 of that Act (intercourse with a defective).

73

An offence under section 9 of that Act (procurement of a defective).

74

An offence under section 10 of that Act (incest by a man).

75

An offence under section 11 of that Act (incest by a woman).

76

An offence under section 14 of that Act (indecent assault on a woman).

77

An offence under section 15 of that Act (indecent assault on a man).

78

An offence under section 16 of that Act (assault with intent to commit buggery).
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79

An offence under section 17 of that Act (abduction of woman by force or for the sake of
her property).

80

An offence under section 19 of that Act (abduction of unmarried girl under eighteen
from parent or guardian).

81

An offence under section 20 of that Act (abduction of unmarried girl under sixteen from
parent or guardian).

82

An offence under section 21 of that Act (abduction of defective from parent or
guardian).

83

An offence under section 22 of that Act (causing prostitution of women).

84

An offence under section 23 of that Act (procuration of girl under twenty-one).

85

An offence under section 24 of that Act (detention of woman in brothel).

86

An offence under section 25 of that Act (permitting girl under thirteen to use premises
for intercourse).

87

An offence under section 26 of that Act (permitting girl under sixteen to use premises
for intercourse).

88

An offence under section 27 of that Act (permitting defective to use premises for
intercourse).

89

An offence under section 28 of that Act (causing or encouraging the prostitution of,
intercourse with or indecent assault on girl under sixteen).

90

An offence under section 29 of that Act (causing or encouraging prostitution of
defective).

91

An offence under section 32 of that Act (soliciting by men).

92A

An offence under section 33A of that Act (keeping a brothel used for prostitution).

93

An offence under section 128 of the Mental Health Act 1959 (c. 72) (sexual intercourse
with patients).

94

An offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecent
conduct towards young child).

95

An offence under section 4 of the Sexual Offences Act 1967 (c. 60) (procuring others to
commit homosexual acts).

96

An offence under section 5 of that Act (living on earnings of male prostitution).

97

An offence under section 9 of the Theft Act 1968 (c. 60) of burglary with intent to
commit rape.

98

An offence under section 54 of the Criminal Law Act 1977 (c. 45) (inciting girl under
sixteen to have incestuous sexual intercourse).

99

An offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent
photographs of children).
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100

An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2)
(penalty for fraudulent evasion of duty etc.) in relation to goods prohibited to be
imported under section 42 of the Customs Consolidation Act 1876 (c. 36) (indecent or
obscene articles).

101

An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of
indecent photograph of a child).

102

An offence under section 1 of the Sexual Offences Act 2003 (c. 42) (rape).

103

An offence under section 2 of that Act (assault by penetration).

104

An offence under section 3 of that Act (sexual assault).

105

An offence under section 4 of that Act (causing a person to engage in sexual activity
without consent).

106

An offence under section 5 of that Act (rape of a child under 13).

107

An offence under section 6 of that Act (assault of a child under 13 by penetration).

108

An offence under section 7 of that Act (sexual assault of a child under 13).

109

An offence under section 8 of that Act (causing or inciting a child under 13 to engage in
sexual activity).

110

An offence under section 9 of that Act (sexual activity with a child).

111

An offence under section 10 of that Act (causing or inciting a child to engage in sexual
activity).

112

An offence under section 11 of that Act (engaging in sexual activity in the presence of a
child).

113

An offence under section 12 of that Act (causing a child to watch a sexual act).

114

An offence under section 13 of that Act (child sex offences committed by children or
young persons).

115

An offence under section 14 of that Act (arranging or facilitating commission of a child
sex offence).

116

An offence under section 15 of that Act (meeting a child following sexual grooming
etc.).

117

An offence under section 16 of that Act (abuse of position of trust: sexual activity with a
child).

118

An offence under section 17 of that Act (abuse of position of trust: causing or inciting a
child to engage in sexual activity).

119

An offence under section 18 of that Act (abuse of position of trust: sexual activity in the
presence of a child).

120

An offence under section 19 of that Act (abuse of position of trust: causing a child to
watch a sexual act).

121

An offence under section 25 of that Act (sexual activity with a child family member).
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122

An offence under section 26 of that Act (inciting a child family member to engage in
sexual activity).

123

An offence under section 30 of that Act (sexual activity with a person with a mental
disorder impeding choice).

124

An offence under section 31 of that Act (causing or inciting a person with a mental
disorder impeding choice to engage in sexual activity).

125

An offence under section 32 of that Act (engaging in sexual activity in the presence of a
person with a mental disorder impeding choice).

126

An offence under section 33 of that Act (causing a person with a mental disorder
impeding choice to watch a sexual act).

127

An offence under section 34 of that Act (inducement, threat or deception to procure
sexual activity with a person with a mental disorder).

128

An offence under section 35 of that Act (causing a person with a mental disorder to
engage in or agree to engage in sexual activity by inducement, threat or deception).

129

An offence under section 36 of that Act (engaging in sexual activity in the presence,
procured by inducement, threat or deception, of a person with a mental disorder).

130

An offence under section 37 of that Act (causing a person with a mental disorder to
watch a sexual act by inducement, threat or deception).

131

An offence under section 38 of that Act (care workers: sexual activity with a person
with a mental disorder).

132

An offence under section 39 of that Act (care workers: causing or inciting sexual
activity).

133

An offence under section 40 of that Act (care workers: sexual activity in the presence of
a person with a mental disorder).

134

An offence under section 41 of that Act (care workers: causing a person with a mental
disorder to watch a sexual act).

135

An offence under section 47 of that Act (paying for sexual services of a child).

136

An offence under section 48 of that Act (causing or inciting sexual exploitation of a
child or pornography).

137

An offence under section 49 of that Act (controlling a child in relation to sexual
exploitation).

138

An offence under section 50 of that Act (arranging or facilitating sexual exploitation of a
child)

139

An offence under section 52 of that Act (causing or inciting prostitution for gain).

140

An offence under section 53 of that Act (controlling prostitution for gain).

141

An offence under section 57 of that Act (trafficking into the UK for sexual exploitation).

142

An offence under section 58 of that Act (trafficking within the UK for sexual
exploitation).
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143

An offence under section 59 of that Act (trafficking out of the UK for sexual
exploitation).

143A

An offence under section 59A of that Act (trafficking for sexual exploitation).

144

An offence under section 61 of that Act (administering a substance with intent).

145

An offence under section 62 of that Act (committing an offence with intent to commit a
sexual offence).

146

An offence under section 63 of that Act (trespass with intent to commit a sexual
offence).

147

An offence under section 64 of that Act (sex with an adult relative: penetration).

148

An offence under section 65 of that Act (sex with an adult relative: consenting to
penetration).

149

An offence under section 66 of that Act (exposure).

150

An offence under section 67 of that Act (voyeurism).

151

An offence under section 69 of that Act (intercourse with an animal).

152

An offence under section 70 of that Act (sexual penetration of a corpse).

152A

An offence under section 2 of the Modern Slavery Act 2015 (human trafficking)
committed with a view to exploitation that consists of or includes behaviour within
section 3(3) of that Act (sexual exploitation).

153 (1)

Aiding, abetting, counselling or procuring the commission of an offence specified in this
Part of this Schedule.

(2)

An attempt to commit such an offence.

(3)

Conspiracy to commit such an offence.

(4)

Incitement to commit such an offence.

(5)

An offence under Part 2 of the Serious Crime Act 2007 in relation to which an offence
specified in this Part of this Schedule is the offence (or one of the offences) which the
person intended or believed would be committed.

The assessment of dangerousness
CJA 2003 s.229 335 : The assessment of dangerousness
s.229(1) - application of section: where:

335

(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
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s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

(c)

may take into account any information about the defendant which is before it.

s.229(2A) - [provision dealing with service offences etc.]
s.229(2B) - [provision dealing with service disciplinary proceedings etc.]
Pre-sentence report
CJA 2003 s.156 336 : Pre-sentence reports and other requirements
s.156(3) - subject to CJA s.156(4), a court must obtain and consider a pre-sentence report
before:
(a)

in the case of a custodial sentence, forming any such opinion as is mentioned in
CJA 2003 ss.152(2), 153(2) […] or 226A(1)(b) […]

s.156(4) - CJA 2003 s.156(3) does not apply if, in the circumstances of the case, the court is of
the opinion that it is unnecessary to obtain a pre-sentence report
The conditions which must be satisfied
CJA 2003 s.226A 337 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(2) - condition A is that, at the time the offence was committed, the defendant had been
convicted of an offence listed in Schedule 15B
s.226A(3) - condition B is that, if the court were to impose an extended sentence of imprisonment,
the term that it would specify as the appropriate custodial term would be at least four
years
Note: As to the requirement that the custodial term be at least four years, see R. v Pinnell [2010]
EWCA Crim 2848; [2011] 2 Cr. App. R. (S.) 30 (p.168) and the way in which it was applied in R. v
S [2014] EWCA Crim 968. See also the TICs and Totality Guideline (Sentencing Council) p.10.
CJA 2003 Sch.15B: Offences listed for the purposes of ss.224A, 226A and 246A
Note: The schedule lists the offences for the purposes of ss.224A, 226A and 246A. There are
pending amendments to the schedule and some paragraphs are not yet in force. The Schedule
was amended by SI 2015/778 art.3 and Sch.1 on 13 April 2015 SI 2015/820 reg.2(r)(x) on 3 May
2015 and SI 2015/1476 reg2(a) on 31 July 2015.

336
337
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Part 1
1

Manslaughter.

2

An offence under section 4 of the Offences against the Person Act 1861 (soliciting
murder).

3

An offence under section 18 of that Act (wounding with intent to cause grievous bodily
harm).

3A

An offence under section 28 of that Act (causing bodily injury by explosives).

3B

An offence under section 29 of that Act (using explosives etc with intent to do grievous
bodily harm).

3C

An offence under section 2 of the Explosive Substances Act 1883 (causing explosion
likely to endanger life or property).

3D

An offence under section 3 of that Act (attempt to cause explosion, or making or
keeping explosive with intent to endanger life or property).

3E

An offence under section 4 of that Act (making or possession of explosive under
suspicious circumstances).

4

An offence under section 16 of the Firearms Act 1968 (possession of a firearm with
intent to endanger life).

5

An offence under section 17(1) of that Act (use of a firearm to resist arrest).

6

An offence under section 18 of that Act (carrying a firearm with criminal intent).

7

An offence of robbery under section 8 of the Theft Act 1968 where, at some time during
the commission of the offence, the offender had in his possession a firearm or an
imitation firearm within the meaning of the Firearms Act 1968.

8

An offence under section 1 of the Protection of Children Act 1978 (indecent images of
children).

8A

An offence under section 54 of the Terrorism Act 2000 (weapons training).

9

An offence under section 56 of that Act (directing terrorist organisation).

10

An offence under section 57 of that Act (possession of article for terrorist purposes).

11

An offence under section 59 of that Act (inciting terrorism overseas) if the offender is
liable on conviction on indictment to imprisonment for life.

12

An offence under section 47 of the Anti-terrorism, Crime and Security Act 2001 (use
etc of nuclear weapons).

13

An offence under section 50 of that Act (assisting or inducing certain weapons-related
acts overseas).

14

An offence under section 113 of that Act (use of noxious substance or thing to cause
harm or intimidate).

15

An offence under section 1 of the Sexual Offences Act 2003 (rape).
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16

An offence under section 2 of that Act (assault by penetration).

17

An offence under section 4 of that Act (causing a person to engage in sexual activity
without consent) if the offender is liable on conviction on indictment to imprisonment for
life.

18

An offence under section 5 of that Act (rape of a child under 13).

19

An offence under section 6 of that Act (assault of a child under 13 by penetration).

20

An offence under section 7 of that Act (sexual assault of a child under 13).

21

An offence under section 8 of that Act (causing or inciting a child under 13 to engage in
sexual activity).

22

An offence under section 9 of that Act (sexual activity with a child).

23

An offence under section 10 of that Act (causing or inciting a child to engage in sexual
activity).

24

An offence under section 11 of that Act (engaging in sexual activity in the presence of a
child).

25

An offence under section 12 of that Act (causing a child to watch a sexual act).

26

An offence under section 14 of that Act (arranging or facilitating commission of a child
sex offence).

27

An offence under section 15 of that Act (meeting a child following sexual grooming etc).

28

An offence under section 25 of that Act (sexual activity with a child family member) if
the offender is aged 18 or over at the time of the offence.

29

An offence under section 26 of that Act (inciting a child family member to engage in
sexual activity) if the offender is aged 18 or over at the time of the offence.

30

An offence under section 30 of that Act (sexual activity with a person with a mental
disorder impeding choice) if the offender is liable on conviction on indictment to
imprisonment for life.

31

An offence under section 31 of that Act (causing or inciting a person with a mental
disorder to engage in sexual activity) if the offender is liable on conviction on indictment
to imprisonment for life.

32

An offence under section 34 of that Act (inducement, threat or deception to procure
sexual activity with a person with a mental disorder) if the offender is liable on
conviction on indictment to imprisonment for life.

33

An offence under section 35 of that Act (causing a person with a mental disorder to
engage in or agree to engage in sexual activity by inducement etc) if the offender is
liable on conviction on indictment to imprisonment for life.

34

An offence under section 47 of that Act (paying for sexual services of a child) against a
person aged under 16.

35

An offence under section 48 of that Act (causing or inciting sexual exploitation of a
child)
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36

An offence under section 49 of that Act (controlling a child in relation to sexual
exploitation)

37

An offence under section 50 of that Act (arranging or facilitating sexual exploitation of a
child)

38

An offence under section 62 of that Act (committing an offence with intent to commit a
sexual offence) if the offender is liable on conviction on indictment to imprisonment for
life.

39

An offence under section 5 of the Domestic Violence, Crime and Victims Act 2004
(causing or allowing the death of a child or vulnerable adult).

40

An offence under section 5 of the Terrorism Act 2006 (preparation of terrorist acts).

40A

An offence under section 6 of that Act (training for terrorism).

41

An offence under section 9 of that Act (making or possession of radioactive device or
materials).

42

An offence under section 10 of that Act (misuse of radioactive devices or material and
misuse and damage of facilities).

43

An offence under section 11 of that Act (terrorist threats relating to radioactive devices,
materials or facilities).

44 (1)

An attempt to commit an offence specified in the preceding paragraphs of this Part of
this Schedule (“a listed offence”) or murder.

(2)

Conspiracy to commit a listed offence or murder.

(3)

Incitement to commit a listed offence or murder.

(4)

An offence under Part 2 of the Serious Crime Act 2007 in relation to which a listed
offence or murder is the offence (or one of the offences) which the person intended or
believed would be committed.

(5)

Aiding, abetting, counselling or procuring the commission of a listed offence.

43A

An offence under section 1 of the Modern Slavery Act 2015 (slavery, servitude and
forced or compulsory labour).

43B

An offence under section 2 of that Act (human trafficking).

Part 2
45

Murder.

46 (1)

Any offence that—

(2)

(a)

was abolished (with or without savings) before the coming into force of this
Schedule, and

(b)

would, if committed on the relevant day, have constituted an offence specified in
Part 1 of this Schedule.

“Relevant day”, in relation to an offence, means—
(a)

for the purposes of this paragraph as it applies for the purposes of section
246A(2), the day on which the offender was convicted of that offence, and
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(b)

for the purposes of this paragraph as it applies for the purposes of sections
224A(4) and 226A(2), the day on which the offender was convicted of the offence
referred to in section 224A(1)(a) or 226A(1)(a) (as appropriate).

Part 3
[Service law - not included in this document]
Part 4
[Scots/NI/other member state law - not included in this document]
Part 5
50

In this Schedule “imprisonment for life” includes custody for life and detention for life.

3.2.2.2.3

Making the order

Determining the length of the custodial portion of the sentence
CJA 2003 s.226A 338 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(6) - the appropriate custodial term is the term of imprisonment that would (apart from CJA
2003 s.226A) be imposed in compliance with CJA 2003 s.153(2)
Determining the length of the extended licence
CJA 2003 s.226A 339 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(7) - the extension period must be a period of such length as the court considers necessary
for the purpose of protecting members of the public from serious harm occasioned by
the commission by the defendant of further specified offences, subject to CJA 2003
s.226A(7A) to (9).
s.226A(7A) - the extension period must be at least 1 year.
s.226A(8) - the extension period must not exceed:

338
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(a)

five years in the case of a specified violent offence, and

(b)

eight years in the case of a specified sexual offence.

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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Length of total sentence may not exceed the maximum permitted for the offence
CJA 2003 s.226A 340 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(9) - the term of an extended sentence of imprisonment imposed under this section in
respect of an offence must not exceed the term that, at the time the offence was
committed, was the maximum term permitted for the offence
Reduction for guilty plea
Reduction in Sentence for a Guilty Plea Guideline, Sentencing Guidelines Council para.5.1
Where a sentence for a “dangerous offender” is imposed under the provisions in the Criminal
Justice Act 2003, whether the sentence requires the calculation of a minimum term or is an
extended sentence, the approach will be the same as for any other determinate sentence (see also
section G below).
Consecutive sentences
Note: It is permissible to impose consecutive extended sentences but it is not desirable to do so,
see e.g. R. v Lang [2005] EWCA Crim 2864; [2006] 2 Cr. App. R. (S.) 3 (p.13) and R. v Hibbert
[2015] EWCA Crim 507.
Judge should give reasons for imposing an extended sentence
R. v Lang [2005] EWCA Crim 2864; [2006] 2 Cr. App. R. (S.) 3 (p.13)
In accordance with CJA 2003 s.174, sentencers should usually give reasons for all their
conclusions, in particular a finding of dangerousness. Such an explanation should briefly identify
the information which has been taken into account.
CJA 2003 s.174 341 : Duty to give reasons for and to explain effect of sentence
s.174(1) - a court passing sentence on an offender has the duties in subsections (2) […]
s.174(2) - the court must state in open court, in ordinary language and in general terms, the
court’s reasons for deciding on the sentence

340

341

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: Section 174(4) in force 5 April 2005, SI 2004/829 art.2(2)(e). Section 174(1)-(3)(b) and
(5)-(6) in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
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3.2.2.2.4

Offences committed before 5 April 2005 etc.

Offences which have been abolished/were committed prior to 5 April 2005
CJA 2003 s.226A 342 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(10) - “specified offence”: in subsections (1)(a) and (8), references to a specified offence, a
specified violent offence and a specified sexual offence include an offence that:
(a)

was abolished before 4 April 2005, and

(b)

would have constituted such an offence if committed on the day on which the
defendant was convicted of the offence.

s.226A(11) - where the offence mentioned in subsection (1)(a) was committed before 4 April 2005:

3.2.2.2.5

(a)

subsection (1)(c) has effect as if the words “by section 224A or 225(2)” were
omitted, and

(b)

subsection (6) has effect as if the words “in compliance with section 153(2)” were
omitted.

Modification in case of offenders aged under 21

Offenders aged under 21
CJA 2003 s.226A 343 : Extended sentence for certain violent or sexual offences: persons 18 or
over
s.226A(12) - in the case of a person aged at least 18 but under 21, this section has effect as if:
(a)

the reference in subsection (1)(c) to imprisonment for life were to custody for life,
and

(b)

other references to imprisonment (including in the expression “extended
sentence of imprisonment”) were to detention in a young offender institution.

Note: Section 226A(12) is inserted until the commencement of CJCSA 2000 s.61 is in force, which
abolishes sentences of detention in a young offender institution and custody for life.

342

343
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Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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3.2.2.2.6

Appeals

Fresh evidence
CJA 2003 s.229 344 : The assessment of dangerousness
s.229(1) - application of section: where:
(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

(c)

may take into account any information about the defendant which is before it.

CAA 1968 s.23: Evidence
s.23(1) -

the Court of Appeal may, if they think it necessary or expedient in the interests of
justice:
(a)

order the production of any document, exhibit or other thing connected with the
proceedings, the production of which appears to them necessary for the
determination of the case;

(b)

order any witness to attend for examination and be examined before the Court
(whether or not he was called in the proceedings from which the appeal lies); and

(c)

receive any evidence which was not adduced in the proceedings from which the
appeal lies

s.23(1A) - the power conferred by subsection (1)(a) may be exercised so as to require the
production of any document, exhibit or other thing mentioned in that subsection to—

344

(a)

the Court;

(b)

the appellant;

(c)

the respondent.

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
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s.23(2) -

the Court of Appeal shall, in considering whether to receive any evidence, have regard
in particular to:
(a)

whether the evidence appears to the Court to be capable of belief;

(b)

whether it appears to the Court that the evidence may afford any ground for
allowing the appeal;

(c)

whether the evidence would have been admissible in the proceedings from which
the appeal lies on an issue which is the subject of the appeal; and

(d)

whether there is a reasonable explanation for the failure to adduce the evidence
in those proceedings

R. v Beesley [2011] EWCA Crim 1021; [2012] 1 Cr. App. R. (S.) 15 (p.71)
As the provisions in relation to dangerousness require the court to take into account all information
and in the light of the practice set out in R. v Roberts [2006] EWCA Crim 2915; [2007] 1 W.L.R.
1109, CAA 1968 s.23 does not constrain the Court of Appeal from receiving further information
about the offender where it is right to do so.
Where previous conviction set aside
CJA 2003 s.231 345 : Appeals where previous convictions set aside
s.231(1) - application of section: CJA 2003 s.231(2) applies where:
(a)

a sentence has been imposed on any person under … CJA 2003 s.226A,

(b)

the condition in s.226A(2) was met but the condition in s.226A(3) was not, and

(c)

any previous conviction of his without which the condition in section 226A(2)
would not have been met has been subsequently set aside on appeal

s.231(2) - notwithstanding anything in CAA 1968 s.18, notice of appeal against the sentence may
be given at any time within 28 days from the date on which the previous conviction was
set aside
3.2.2.2.7

Certificates of conviction

CJA 2003 s.232A 346 : Certificates of conviction for Sch.15B offence
s.232A -

where:
(a)

after the commencement of CJA 2003 Sch.15B a person is convicted in England
and Wales of an offence listed in that Schedule, and

(b)

the court by or before which the person is so convicted states in open court that
the person has been convicted of such an offence on that date, and

(c)

that court subsequently certifies that fact,

that certificate is evidence, for the purposes of CJA 2003 ss.224A and 226A, that the
person was convicted of such an offence on that date

345
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.19. Note that this section has been
amended to insert a new subsection (A1) which pertains to appeals relevant to sentences imposed under
CJA 2003 s.224A.
Commencement: 3 December 2012, as inserted by LASPOA 2012 Sch.19 para.21
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3.2.2.2.8

Interaction with other sentencing orders

Dangerousness provisions
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
The first question to be considered in all cases where these provisions apply is whether the
offender is dangerous. Where s.224A may be relevant there will be a temptation to move straight
to a consideration of that provision. That temptation should be resisted. It may lead to the omission
of the crucial first question of whether the offender is dangerous.
The order in which a judge should approach sentencing in a case of this type is this:
i)

consider the question of dangerousness. If the offender is not dangerous and
s.224A does not apply, a determinate sentence should be passed. If the offender
is not dangerous and the conditions in s.224A are satisfied then (subject to s.2(a)
and (b)), a life sentence must be imposed;

ii)

if the offender is dangerous, consider whether the seriousness of the offence and
offences associated with it justify a life sentence. Seriousness is to be considered
as set out at [22];

iii)

if a life sentence is justified then the judge must pass a life sentence in
accordance with s.225 . If s.224A also applies, the judge should record that fact
in open court;

iv)

if a life sentence is not justified, then the sentencing judge should consider
whether s.224A applies. If it does then (subject to the terms of s.224A) a life
sentence must be imposed; and

v)

if s.224A does not apply the judge should then consider the provisions of s.226A
. Before passing an extended sentence the judge should consider a determinate
sentence.

(Lord Thomas CJ, at [42]-[43])
3.2.2.2.9

Other sources of guidance

Dangerous Offenders Guide, Sentencing Guidelines Council 347
TICs and Totality Guideline, Sentencing Council

347

Note that this is not a definitive guideline and that it concerns the old extended sentences under the CJA
2003.
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3.2.2.3.

Life imprisonment (discretionary under CJA 2003)

3.2.2.3.1

Power to order and test to apply

CJA 2003 s.225 348 : Life sentence or imprisonment for public protection for serious offences
s.225(1) - application of section: where:
(a)

a person aged 18 or over is convicted of a serious offence committed after the
commencement of this section, and

(b)

the court is of the opinion that there is a significant risk to members of the public
of serious harm occasioned by the commission by him of further specified
offences

s.225(2) - If:
(a)

the offence is one in respect of which the defendant would apart from this section
be liable to imprisonment for life, and

(b)

the court considers that the seriousness of the offence, or of the offence and one
or more offences associated with it, is such as to justify the imposition of a
sentence of imprisonment for life,

the court must impose a sentence of imprisonment for life or in the case of a person
aged at least 18 but under 21, a sentence of custody for life.
s.225(5) - sentence under s.225 is not regarded as one fixed by law
PCC(S)A 2000 s.94 349 : Power to impose custody for life in certain other cases where
offender at least 18 but under 21
s.94(1) -

where a person aged at least 18 but under 21 is convicted of an offence:
(a)

for which the sentence is not fixed by law, but

(b)

for which a person aged 21 or over would be liable to imprisonment for life,

the court shall, if it considers that a sentence for life would be appropriate, sentence
him to custody for life.
s.94(2) -

subsection (1) above is subject to (in particular) sections 79 and 80, but this subsection
does not apply in relation to a sentence which falls to be imposed under section 109(2).

PCC(S)A 2000 s.95 350 : Custody for life: place of detention
s.95(1) -

subject to section 22(2)(b) of the Prison Act 1952 (removal to hospital etc.), an offender
sentenced to custody for life shall be detained in a young offender institution unless a
direction under subsection (2) below is in force in relation to him.

s.95(2) -

the Secretary of State may from time to time direct that an offender sentenced to
custody for life shall be detained in a prison or remand centre instead of a young
offender institution.

348

349
350
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. CJA 2003 ss.225 was moved
underneath a new heading on 3 December 2012 by LASPOA 2012 Sch.19 para.17, SI 2012/2906
art.2(q).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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CJA 2003 s.224 351 : Meaning of “specified offence” etc.
s.224(1) - an offence is a “specified offence” for the purposes of CJA 2003 Part 12 Chapter 5 if it
is a specified violent offence or a specified sexual offence
s.224(2) - an offence is a “serious offence” for the purposes of CJA 2003 Part 12 Chapter 5 if and
only if:
(a)

it is a specified offence, and

(b)

it is, apart from CJA 2003 s.224A, punishable in the case of a person aged 18 or
over by
(i)

imprisonment for life or, in the case of a person aged at least 18 but under
21, custody for life, or

(ii)

imprisonment or, in the case of a person aged at least 18 but under 21,
detention in a young offender institution, for a determinate period of ten
years or more

s.224(3) in CJA 2003 Part 12 Chapter 5:
“serious harm” means death or serious personal injury, whether physical or
psychological;
“specified violent offence” means an offence specified in Part 1 of Schedule 15;
“specified sexual offence” means an offence specified in Part 2 of Schedule 15
Note: For offences committed before the 2003 Act was brought into force, the criteria for imposing
a sentence of life imprisonment are contained in a number of decisions of the Court of Appeal
which are not listed here.
CJA 2003 s.229 352 : The assessment of dangerousness
s.229(1) - application of section: where:
(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

351

352

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 224 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.15
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
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(c)

may take into account any information about the defendant which is before it.

s.229(2A) - [provision dealing with service offences etc.]
s.229(2B) - [provision dealing with service disciplinary proceedings etc.]
Guidance
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
[…] [T]aking into account the law prior to the coming into force of the CJA 2003 and the whole of
the new statutory provisions, the question in s.225(2)(b) as to whether the seriousness of the
offence (or of the offence and one or more offences associated with it) is such as to justify a life
sentence requires consideration of:—
i)

The seriousness of the offence itself, on its own or with other offences associated
with it in accordance with the provisions of CJA 2003 s.143(1). This is always a
matter for the judgment of the court.

ii)

The defendant’s previous convictions (in accordance with CJA 2003 s.143(2)).

iii)

The level of danger to the public posed by the defendant and whether there is a
reliable estimate of the length of time he will remain a danger.

iv)

The available alternative sentences.

It is inevitable that the application of s.225 in its current form will lead to the imposition of life
sentences in circumstances where previously the sentence would have been one of IPP. It is what
Parliament intended and also ensures (as Parliament also intended), so far as is possible, the
effective protection of the public.
(Lord Thomas CJ, at [22]-[23])
3.2.2.3.2

Setting the minimum term

What is a life sentence?
Criminal Practice Directions 2015 VII Sentencing
L.1

Section 82A of the Powers of Criminal Courts (Sentencing) Act 2000 empowers a
judge when passing a sentence of life imprisonment, where such a sentence is not
fixed by law, to specify by order such part of the sentence (‘the relevant part’) as shall
be served before the prisoner may require the Secretary of State to refer his case to
the Parole Board. This is applicable to defendants under the age of 18 years as well as
to adult defendants.

L.2

Thus the life sentence falls into two parts:

206

(a)

the relevant part, which consists of the period of detention imposed for
punishment and deterrence, taking into account the seriousness of the offence,
and

(b)

the remaining part of the sentence, during which the prisoner’s detention will be
governed by consideration of risk to the public.
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Definitions
PCC(S)A 2000 s.82A 353 : Determination of tariffs
s.82A(7) - definitions for s.82A:
“court” includes the Court Martial;
“life sentence” means a sentence mentioned in C(S)A 1997 s.34(2) other than a
sentence mentioned in s.34(2)(d) or (e)
s.82A(8) - [provision dealing with service courts]
Duty to specify minimum term
PCC(S)A 2000 s.82A 354 : Determination of tariffs
s.82A(1) - application of section: where a court passes a life sentence in circumstances where the
sentence is not fixed by law
s.82A(2) - the court shall, unless it makes an order under PCC(S)A 2000 s.82A(4), order that
C(S)A 1997 s.28(5)-(8) (referred to in this section as the “early release provisions”)
shall apply to the defendant as soon as he has served the part of his sentence which is
specified in the order
Criminal Practice Directions 2015 VII Sentencing
L.4

In cases where the judge is to specify the relevant part of the sentence under section
82A, the judge should permit the advocate for the defendant to address the court as to
the appropriate length of the relevant part. Where no relevant part is to be specified,
the advocate for the defendant should be permitted to address the court as to the
appropriateness of this course of action.

Determining the length
PCC(S)A 2000 s.82A 355 : Determination of tariffs
s.82A(3) - the part of his sentence shall be such as the court considers appropriate taking into
account:

353

354

355

(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it;

(b)

the effect that the following would have if the court had sentenced the offender to
a term of imprisonment—

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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(c)

(i)

section 240ZA of the Criminal Justice Act 2003 (crediting periods of remand
in custody);

(ii)

section 246 of the Armed Forces Act 2006 (equivalent provision for service
courts);

(iii)

any direction which the court would have given under section 240A of the
Criminal Justice Act 2003 (crediting periods of remand on bail subject to
certain types of condition); and

the early release provisions as compared with CJA 2003 s.244(1) (duty to
release prisoners at half-way point of sentence etc.)

Criminal Practice Directions 2015 VII Sentencing
L.5

In specifying the relevant part of the sentence, the judge should have regard to the
specific terms of section 82A and should indicate the reasons for reaching his decision
as to the length of the relevant part.

Note: As to the appropriate length of the minimum term, as a proportion of the notional determinate
sentence, see R. v Szczerba [2002] EWCA Crim 440; [2002] 2 Cr. App. R. (S.) 86 (p.387).
Power to impose a “whole life” minimum term
PCC(S)A 2000 s.82A 356 : Determination of tariffs
s.82A(4) - if the defendant was aged 21 or over when he committed the offence and the court is
of the opinion that, because of the seriousness of the offence or of the combination of
the offence and one or more offences associated with it, no order should be made
under PCC(S)A 2000 s.82A(2), the court shall order that, the early release provisions
shall not apply
Criminal Practice Directions 2015 VII Sentencing
L.3

The judge is not obliged by statute to make use of the provisions of section 82A when
passing a life sentence. However, the judge should do so, save in the very exceptional
case where the judge considers that the offence is so serious that detention for life is
justified by the seriousness of the offence alone, irrespective of the risk to the public. In
such a case, the judge should state this in open court when passing sentence.

Reduction for guilty plea
Reduction in Sentence for a Guilty Plea Guideline, Sentencing Guidelines Council para.5.1
Where a sentence for a “dangerous offender” is imposed under the provisions in the Criminal
Justice Act 2003, whether the sentence requires the calculation of a minimum term or is an
extended sentence, the approach will be the same as for any other determinate sentence (see also
section G below).

356
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Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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3.2.2.3.3

Interaction with other sentencing orders

R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468)
The court did not say that no SOPO will ever be appropriate in the case of an indefinite sentence,
but the court had not on the material before it been able to envisage an instance when it would.
The usual rule ought to be that an indeterminate sentence needs no SOPO, at least unless there
was some very unusual feature which means that such an order could add something useful and
did not run the risk of undesirably tying the hands of the offender managers later. 357
Dangerousness provisions
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
The first question to be considered in all cases where these provisions apply is whether the
offender is dangerous. Where s.224A may be relevant there will be a temptation to move straight
to a consideration of that provision. That temptation should be resisted. It may lead to the omission
of the crucial first question of whether the offender is dangerous.
The order in which a judge should approach sentencing in a case of this type is this:
i)

consider the question of dangerousness. If the offender is not dangerous and
s.224A does not apply, a determinate sentence should be passed. If the offender
is not dangerous and the conditions in s.224A are satisfied then (subject to s.2(a)
and (b)), a life sentence must be imposed;

ii)

if the offender is dangerous, consider whether the seriousness of the offence and
offences associated with it justify a life sentence. Seriousness is to be considered
as set out at [22];

iii)

if a life sentence is justified then the judge must pass a life sentence in
accordance with s.225 . If s.224A also applies, the judge should record that fact
in open court;

iv)

if a life sentence is not justified, then the sentencing judge should consider
whether s.224A applies. If it does then (subject to the terms of s.224A) a life
sentence must be imposed; and

v)

if s.224A does not apply the judge should then consider the provisions of s.226A
. Before passing an extended sentence the judge should consider a determinate
sentence.

(Lord Thomas CJ, at [42]-[43])
3.2.2.3.5

Other sources of guidance

Dangerous Offenders Guide, Sentencing Guidelines Council 358
TICs and Totality Guideline, Sentencing Council

357
358

It seems likely that this decision would apply with equal force to the new SHPOs, dealt with in part 3(4)
Note that this is not a definitive guideline and that it concerns the old extended sentences under the CJA
2003.
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3.2.2.4.

Life imprisonment (discretionary where offender not “dangerous”)

3.2.2.4.1

The existence of the power

R. v Saunders [2013] EWCA Crim 1027; [2014] 1 Cr. App. R. (S.) 45 (p.258) at [11] and [12]
[…] [N]either the 2003 Act, nor LASPOA 2012, imposed any limit on the power of the court to
impose a sentence of life imprisonment in cases where a sentence of life imprisonment may be
imposed but the case does not fall within either the statutory life sentence (CJA 2003 s.224A) or
the discretionary life sentence (CJA 2003 s.225). Some of these offences may involve a significant
risk of serious harm to the public, but are not included within the list of “specified” offences in the
dangerousness provisions in the 2003 Act. One obvious example is the offender who commits
repeated offences of very serious drug supplying which justifies the imposition of the life sentence.
In circumstances like these the court is not obliged to impose the sentence in accordance with
s.225(2), but its discretion to do so is unaffected.
In reality, the occasions when this second form of discretionary life sentence is likely to be imposed
will be rare, and no inconvenience has yet resulted from applying the description “discretionary” to
both forms of sentence. We have reflected whether any advantages might accrue to sentencing
courts if we were able to offer alternative descriptions which would identify the distinction between
these two forms of discretionary life sentence. In reality, none is needed. (Lord Chief Justice, at
[11]-[12])
3.2.2.4.2

Setting the minimum term

Note: See 3.2.2.3.2, ‘Setting the minimum term’ in the Life imprisonment (CJA 2003 s.225) section.
3.2.2.5.

Life imprisonment (“two strikes life”)

3.2.2.5.1

General

Definitions
CJA 2003 s.224A 359 : Life for second listed offence
s.224A(10) For the purposes of subsections (4) to (9):
“extended sentence” means:
(a)

a sentence imposed under section 85 of the Sentencing Act or under section
226A, 226B, 227 or 228 of this Act (including one imposed as a result of section
219A, 220, 221A or 222 of the Armed Forces Act 2006), or

(b)

an equivalent sentence imposed under the law of Scotland, Northern Ireland or a
member State (other than the United Kingdom);

“life sentence” means:

359
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(a)

a life sentence as defined in section 34 of the Crime (Sentences) Act 1997, or

(b)

an equivalent sentence imposed under the law of Scotland, Northern Ireland or a
member State (other than the United Kingdom);

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
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“relevant pre-sentence period”, in relation to the previous offence referred to in
subsection (4), means any period which the offender spent in custody or on bail before
the sentence for that offence was imposed;
“sentence of imprisonment or detention” includes any sentence of a period in custody
(however expressed).
Automatic life sentence is not a sentence fixed by law
CJA 2003 s.224A 360 : Life for second listed offence
s.224A(11) - an offence the sentence for which is imposed under this section is not to be regarded
as an offence the sentence for which is fixed by law.
3.2.2.5.2

Availability

Applicability
CJA 2003 s.224A 361 : Life for second listed offence
s.224A(1) - this section applies where:
(a)

a person aged 18 or over is convicted of an offence listed in Part 1 of Schedule
15B,

(b)

the offence was committed after this section comes into force, and

(c)

the sentence condition and the previous offence condition are met.

s.224A(12) - where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it must be taken for the purposes
of subsections (1)(b) and (4)(a) to have been committed on the last of those days.”
The sentence condition
CJA 2003 s.224A 362 : Life for second listed offence
s.224A(3) - the sentence condition is that, but for this section, the court would, in compliance with
CJA 2003 ss.152(2) and 153(2), impose a sentence of imprisonment for 10 years or
more, or, if the person is aged at least 18 but under 21, a sentence of detention in a
young offender institution for such a period disregarding any extension period imposed
under CJA 2003 s.226A.

360

361

362

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
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The previous offence condition
CJA 2003 s.224A 363 : Life for second listed offence
s.224A(4) - the previous offence condition is that:
(a)

at the time the offence was committed, the offender had been convicted of an
offence listed in Schedule 15B (“the previous offence”), and

(b)

a relevant life sentence or a relevant sentence of imprisonment or detention for a
determinate period was imposed on the offender for the previous offence.

s.224A(5) - a life sentence is relevant for the purposes of subsection (4)(b) if:
(a)

the offender was not eligible for release during the first 5 years of the sentence,
or

(b)

the offender would not have been eligible for release during that period but for
the reduction of the period of ineligibility to take account of a relevant presentence period.

s.224A(6) - an extended sentence imposed under this Act (including one imposed as a result of the
Armed Forces Act 2006) is relevant for the purposes of subsection (4)(b) if the
appropriate custodial term imposed was 10 years or more.
s.224A(7) - any other extended sentence is relevant for the purposes of subsection (4)(b) if the
custodial term imposed was 10 years or more.
s.224A(8) - any other sentence of imprisonment or detention for a determinate period is relevant
for the purposes of subsection (4)(b) if it was for a period of 10 years or more.
s.224A(9) - an extended sentence or other sentence of imprisonment or detention is also relevant if
it would have been relevant under subsection (7) or (8) but for the reduction of the
sentence, or any part of the sentence, to take account of a relevant pre-sentence
period.
No requirement that the offender satisfies the dangerous criteria
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
[…] for a life sentence to be imposed under s.224A there is no requirement of a finding that the
offender is dangerous within the meaning of the CJA 2003, although it is likely that in most such
cases he will be. It follows that the fact that an offender is not dangerous is not something that of
itself would make it unjust to pass a life sentence under this section. (Lord Thomas CJ, at [8])
No requirement that the “seriousness” threshold is passed
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
[…] s.225(2)(b) does not apply to the relevant offence in s.224A . There is no requirement to
consider whether the “seriousness” threshold has been passed. (Lord Thomas CJ, at [8])

363
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Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
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Life sentence available where offence does not have life imprisonment as its maximum
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
[Applying section 224A] could lead in cases that may be rare to the imposition of a life sentence in
respect of an offence which does not carry life as a maximum. (Lord Thomas CJ, at [8])
3.2.2.5.3

Duty to impose life sentence unless unjust to do so

CJA 2003 s.224A 364 : Life for second listed offence
s.224A(2) - the court must impose a sentence of imprisonment for life or, in the case of a person
aged at least 18 but under 21, custody for life under PCC(S)A 2000 s.94 unless the
court is of the opinion that there are particular circumstances which:

3.2.2.5.4

(a)

relate to the offence, to the previous offence referred to in subsection (4) or to the
offender, and

(b)

would make it unjust to do so in all the circumstances.

Setting the minimum term

What is a life sentence?
Criminal Practice Directions 2015 VII Sentencing
L.1

Section 82A of the Powers of Criminal Courts (Sentencing) Act 2000 empowers a
judge when passing a sentence of life imprisonment, where such a sentence is not
fixed by law, to specify by order such part of the sentence (‘the relevant part’) as shall
be served before the prisoner may require the Secretary of State to refer his case to
the Parole Board. This is applicable to defendants under the age of 18 years as well as
to adult defendants.

L.2

Thus the life sentence falls into two parts:

364

(a)

the relevant part, which consists of the period of detention imposed for
punishment and deterrence, taking into account the seriousness of the offence,
and

(b)

the remaining part of the sentence, during which the prisoner’s detention will be
governed by consideration of risk to the public.

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.122, SI 2012/2906 art.2(e). The
coming into force of section 122 is of no effect in relation to a person convicted before 3 December 2012,
SI 2012/2906 art.6(a).
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Definitions
PCC(S)A 2000 s.82A 365 : Determination of tariffs
s.82A(7) - definitions for s.82A:
“court” includes the Court Martial;
“life sentence” means a sentence mentioned in C(S)A 1997 s.34(2) other than a
sentence mentioned in s.34(2)(d) or (e)
s.82A(8) - [provision dealing with service courts]
Duty to specify minimum term
PCC(S)A 2000 s.82A 366 : Determination of tariffs
s.82A(1) - application of section: where a court passes a life sentence in circumstances where the
sentence is not fixed by law
s.82A(2) - the court shall, unless it makes an order under PCC(S)A 2000 s.82A(4), order that
C(S)A 1997 s.28(5)-(8) (referred to in this section as the “early release provisions”)
shall apply to the defendant as soon as he has served the part of his sentence which is
specified in the order
Criminal Practice Directions 2015 VII Sentencing
L.4

In cases where the judge is to specify the relevant part of the sentence under section
82A, the judge should permit the advocate for the defendant to address the court as to
the appropriate length of the relevant part. Where no relevant part is to be specified,
the advocate for the defendant should be permitted to address the court as to the
appropriateness of this course of action.

Determining the length
PCC(S)A 2000 s.82A 367 : Determination of tariffs
s.82A(3) - the part of his sentence shall be such as the court considers appropriate taking into
account:

365

366

367
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(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it;

(b)

the effect that the following would have if the court had sentenced the offender to
a term of imprisonment—

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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(c)

(i)

section 240ZA of the Criminal Justice Act 2003 (crediting periods of remand
in custody);

(ii)

section 246 of the Armed Forces Act 2006 (equivalent provision for service
courts);

(iii)

any direction which the court would have given under section 240A of the
Criminal Justice Act 2003 (crediting periods of remand on bail subject to
certain types of condition);and

the early release provisions as compared with CJA 2003 s.244(1) (duty to
release prisoners at half-way point of sentence etc.)

Criminal Practice Directions 2015 VII Sentencing
L.5

In specifying the relevant part of the sentence, the judge should have regard to the
specific terms of section 82A and should indicate the reasons for reaching his decision
as to the length of the relevant part.

Note: As to the appropriate length of the minimum term, as a proportion of the notional determinate
sentence, see R. v Szczerba [2002] EWCA Crim 440; [2002] 2 Cr. App. R. (S.) 86 (p.387)
Power to impose a “whole life” minimum term
PCC(S)A 2000 s.82A 368 : Determination of tariffs
s.82A(4) - if the defendant was aged 21 or over when he committed the offence and the court is
of the opinion that, because of the seriousness of the offence or of the combination of
the offence and one or more offences associated with it, no order should be made
under PCC(S)A 2000 s.82A(2), the court shall order that, the early release provisions
shall not apply
Criminal Practice Directions 2015 VII Sentencing
L.3

The judge is not obliged by statute to make use of the provisions of section 82A when
passing a life sentence. However, the judge should do so, save in the very exceptional
case where the judge considers that the offence is so serious that detention for life is
justified by the seriousness of the offence alone, irrespective of the risk to the public. In
such a case, the judge should state this in open court when passing sentence.

Reduction for guilty plea
Reduction in Sentence for a Guilty Plea Guideline, Sentencing Guidelines Council para.5.1
Where a sentence for a “dangerous offender” is imposed under the provisions in the Criminal
Justice Act 2003, whether the sentence requires the calculation of a minimum term or is an
extended sentence, the approach will be the same as for any other determinate sentence (see also
section G below).

368

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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3.2.2.5.5

Interaction with other sentencing orders

Dangerousness provisions
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
The first question to be considered in all cases where these provisions apply is whether the
offender is dangerous. Where s.224A may be relevant there will be a temptation to move straight
to a consideration of that provision. That temptation should be resisted. It may lead to the omission
of the crucial first question of whether the offender is dangerous.
The order in which a judge should approach sentencing in a case of this type is this:
i)

consider the question of dangerousness. If the offender is not dangerous and
s.224A does not apply, a determinate sentence should be passed. If the offender
is not dangerous and the conditions in s.224A are satisfied then (subject to s.2(a)
and (b)), a life sentence must be imposed;

ii)

if the offender is dangerous, consider whether the seriousness of the offence and
offences associated with it justify a life sentence. Seriousness is to be considered
as set out at [22];

iii)

if a life sentence is justified then the judge must pass a life sentence in
accordance with s.225 . If s.224A also applies, the judge should record that fact
in open court;

iv)

if a life sentence is not justified, then the sentencing judge should consider
whether s.224A applies. If it does then (subject to the terms of s.224A) a life
sentence must be imposed; and

v)

if s.224A does not apply the judge should then consider the provisions of s.226A
. Before passing an extended sentence the judge should consider a determinate
sentence.

(Lord Thomas CJ, at [42]-[43])
3.2.2.5.6

Other sources of guidance

Dangerous Offenders Guide, Sentencing Guidelines Council 369
TICs and Totality Guideline, Sentencing Council
3.2.2.6.

Life imprisonment (mandatory life)

3.2.2.6.1

Duty to impose life imprisonment or custody for life

Imprisonment for life
M(ADP)A 1965 s.1 370 : Abolition of death penalty for murder
s.1(1) -

369

370
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no person shall suffer death for murder, and a person convicted of murder shall be
sentenced to imprisonment for life.

Note that this is not a definitive guideline and that it concerns the old extended sentences under the CJA
2003.
Commencement: 9 November 1965, M(ADPA) 1965 s.3(4).
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s.1(3) -

for the purpose of any proceedings on or subsequent to a person’s trial on a charge of
capital murder, that charge and any plea or finding of guilty of capital murder shall be
treated as being or having been a charge, or a plea or finding of guilty, of murder only;
and if at the commencement of this Act a person is under sentence of death for
murder, the sentence shall have effect as a sentence of imprisonment for life.

Custody for life
PCC(S)A 2000 s.93 371 : Duty to impose custody for life in certain cases where offender under
21
s.93 -

where a person aged under 21 is convicted of murder or any other offence the
sentence for which is fixed by law as imprisonment for life, the court shall sentence him
to custody for life unless he is liable to be detained under section 90 (detention during
HM’s Pleasure).

PCC(S)A 2000 s.95 372 : Custody for life: place of detention
s.95(1) -

subject to section 22(2)(b) of the Prison Act 1952 (removal to hospital etc.), an offender
sentenced to custody for life shall be detained in a young offender institution unless a
direction under subsection (2) below is in force in relation to him.

s.95(2) -

the Secretary of State may from time to time direct that an offender sentenced to
custody for life shall be detained in a prison or remand centre instead of a young
offender institution.

3.2.2.6.2

Setting the minimum term

Application of section
CJA 2003 s.269 373 : Determination of minimum term in relation to mandatory life sentence
s.269(1) - this section applies where after the commencement of this section a court passes a life
sentence in circumstances where the sentence is fixed by law.
Duty to set minimum term or impose whole life order
CJA 2003 s.269 374 : Determination of minimum term in relation to mandatory life sentence
s.269(2) - the court must, unless it makes an order under subsection (4), order that the provisions
of C(S)A 1997 s.28(5) to (8) (referred to in this Chapter as “the early release
provisions”) are to apply to the defendant as soon as he has served the part of his
sentence which is specified in the order.
s.269(4) - if the defendant was 21 or over when he committed the offence and the court is of the
opinion that, because of the seriousness of the offence, or of the combination of the
offence and one or more offences associated with it, no order should be made under
subsection (2), the court must order that the early release provisions are not to apply to
the defendant.

371
372
373
374

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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Determining the length
CJA 2003 s.269 375 : Determination of minimum term in relation to mandatory life sentence
s.269(3) - the part of his sentence is to be such as the court considers appropriate taking into
account:
(a)

the seriousness of the offence, or of the combination of the offence and any one
or more offences associated with it, and

(b)

the effect of section 240ZA (crediting periods of remand in custody) or of any
direction which it would have given under section 240A (crediting periods of
remand on certain types of bail) if it had sentenced him to a term of
imprisonment.

s.269(3A) - the reference in subsection (3)(b) to section 240ZA includes AFA 2006 s.246 (crediting
periods in service custody).
s.269(5) - in considering under subsection (3) or (4) the seriousness of an offence (or of the
combination of an offence and one or more offences associated with it), the court must
have regard to:
(a)

the general principles set out in Schedule 21, and

(b)

any guidelines relating to offences in general which are relevant to the case and
are not incompatible with the provisions of Schedule 21.

Starting points
CJA 2003 Sch.21 para.4 376 : Determination of minimum term in relation to mandatory life
sentence
para.4(1) - if:
(a)

the court considers that the seriousness of the offence (or the combination of the
offence and one or more offences associated with it) is exceptionally high, and

(b)

the offender was aged 21 or over when he committed the offence,

the appropriate starting point is a whole life order.
para.4(2)

cases that would normally fall within sub-paragraph (1)(a) include:
(a)

(b)

the murder of two or more persons, where each murder involves any of the
following:
(i)

a substantial degree of premeditation or planning,

(ii)

the abduction of the victim, or

(iii)

sexual or sadistic conduct,

the murder of a child if involving the abduction of the child or sexual or sadistic
motivation,

(ba) the murder of a police officer or prison officer in the course of his or her duty,
(c)

375
376
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a murder done for the purpose of advancing a political, religious, racial or
ideological cause, or

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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(d)

a murder by a defendant previously convicted of murder.

CJA 2003 Sch.21 para.5 377 : Determination of minimum term in relation to mandatory life
sentence
para.5(1) - if:
(a)

the case does not fall within paragraph 4(1) but the court considers that the
seriousness of the offence (or the combination of the offence and one or more
offences associated with it) is particularly high, and

(b)

the defendant was aged 18 or over when he committed the offence,

the appropriate starting point, in determining the minimum term, is 30 years.
para.5(2) - cases that (if not falling within paragraph 4(1)) would normally fall within sub-paragraph
(1)(a) include:
(b)

a murder involving the use of a firearm or explosive,

(c)

a murder done for gain (such as a murder done in the course or furtherance of
robbery or burglary, done for payment or done in the expectation of gain as a
result of the death),

(d)

a murder intended to obstruct or interfere with the course of justice,

(e)

a murder involving sexual or sadistic conduct,

(f)

the murder of two or more persons,

(g)

a murder that is racially or religiously aggravated or aggravated by sexual
orientation, disability or transgender identity, or

(h)

a murder falling within paragraph 4(2) committed by a defendant who was aged
under 21 when he committed the offence.

CJA 2003 Sch.21 para.5A 378 : Determination of minimum term in relation to mandatory life
sentence
para.5A(1) - if:
(a)

the case does not fall within paragraph 4(1) or 5(1),

(b)

the offence falls within sub-paragraph (2), and

(c)

the defendant was aged 18 or over when the offender committed the offence,

the offence is normally to be regarded as sufficiently serious for the appropriate starting
point, in determining the minimum term, to be 25 years.
para.5A(2) - The offence falls within this sub-paragraph if the defendant took a knife or other
weapon to the scene intending to:
(a)

commit any offence, or

(b)

have it available to use as a weapon,

and used that knife or other weapon in committing the murder.

377
378

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 2 March 2010, as inserted by SI 2010/197 art.2(2). Paragraph 5A does not apply in
relation to a life sentence imposed for an offence of murder committed before the commencement day,
SI 2010/197 art.3.
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CJA 2003 Sch.21 para.6 379 : Determination of minimum term in relation to mandatory life
sentence
para.6 -

if the defendant was aged 18 or over when he committed the offence and the case
does not fall within paragraph 4(1), 5(1) or 5A(1), the appropriate starting point, in
determining the minimum term, is 15 years.

CJA 2003 Sch.21 para.7 380 : Determination of minimum term in relation to mandatory life
sentence
para.7 -

if the defendant was aged under 18 when he committed the offence, the appropriate
starting point, in determining the minimum term, is 12 years.

Aggravation and Mitigation
CJA 2003 Sch.21 para.8 381 : Determination of minimum term in relation to mandatory life
sentence
para.8 -

having chosen a starting point, the court should take into account any aggravating or
mitigating factors, to the extent that it has not allowed for them in its choice of starting
point.

CJA 2003 Sch.21 para.9 382 : Determination of minimum term in relation to mandatory life
sentence
para.9 -

detailed consideration of aggravating or mitigating factors may result in a minimum
term of any length (whatever the starting point), or in the making of a whole life order.

CJA 2003 Sch.21 para.10 383 : Determination of minimum term in relation to mandatory life
sentence
para.10 -

379
380
381
382
383
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aggravating factors (additional to those mentioned in paragraph 4(2), 5(2) and 5A(2))
that may be relevant to the offence of murder include:
(a)

a significant degree of planning or premeditation,

(b)

the fact that the victim was particularly vulnerable because of age or disability,

(c)

mental or physical suffering inflicted on the victim before death,

(d)

the abuse of a position of trust,

(e)

the use of duress or threats against another person to facilitate the commission
of the offence,

(f)

the fact that the victim was providing a public service or performing a public duty,
and

(g)

concealment, destruction or dismemberment of the body.

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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CJA 2003 Sch.21 para.11 384 : Determination of minimum term in relation to mandatory life
sentence
para.11 -

mitigating factors that may be relevant to the offence of murder include:
(a)

an intention to cause serious bodily harm rather than to kill,

(b)

lack of premeditation,

(c)

the fact that the defendant suffered from any mental disorder or mental disability
which (although not falling within Homicide Act 1957 s.2(1)), lowered his degree
of culpability,

(d)

the fact that the defendant was provoked (for example, by prolonged stress),

(e)

the fact that the defendant acted to any extent in self-defence or in fear of
violence,

(f)

a belief by the defendant that the murder was an act of mercy, and

(g)

the age of the defendant.

CJA 2003 Sch.21 para.12 385 : Determination of minimum term in relation to mandatory life
sentence
para.12 -

nothing in Sch.21 restricts the application of:
(a)

section 143(2) (previous convictions),

(b)

section 143(3) (bail), or

(c)

section 144 (guilty plea),

or of Armed Forces Act 2006 s.238(1)(b) or (c) or s.239
3.2.2.6.3

Giving reasons

CJA 2003 s.270 386 : Duty to give reasons
s.270(1) - subsection (2) applies where a court makes an order under section 269(2) or (4).
s.270(2) - in complying with the duty under section 174(2) to state its reasons for deciding on the
order made, the court must, in particular:
(a)

state which of the starting points in Schedule 21 it has chosen and its reasons for
doing so, and

(b)

state its reasons for any departure from that starting point.

Criminal Practice Directions 2015 VII Sentencing
P.1

Having gone through the three or four steps outlined above, the court is then under a
duty, under section 270 of the Act, to state in open court, in ordinary language, its
reasons for deciding on the minimum term or for passing a whole life order.

P.2

In order to comply with this duty, the court should state clearly the minimum term it has
determined. In doing so, it should state which of the starting points it has chosen and

384
385
386

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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its reasons for doing so. Where the court has departed from that starting point due to
mitigating or aggravating features, it must state the reasons for that departure and any
aggravating or mitigating features which have led to that departure. At that point, the
court should also declare how much, if any, time is being deducted for time spent in
custody and/or on bail subject to a qualifying curfew condition. The court must then
explain that the minimum term is the minimum amount of time the prisoner will spend in
prison, from the date of sentence, before the Parole Board can order early release. If it
remains necessary for the protection of the public, the prisoner will continue to be
detained after that date. The court should also state that where the prisoner has served
the minimum term and the Parole Board has decided to direct release, the prisoner will
remain on licence for the rest of his life and may be recalled to prison at any time.
P.3

Where the offender was 21 or over when he committed the offence and the court
considers that the seriousness of the offence is so exceptionally high that a ‘whole life
order’ is appropriate, the court should state clearly its reasons for reaching this
conclusion. It should also explain that the early release provisions will not apply.

3.2.2.6.4

Guidance

Criminal Practice Directions 2015 VII Sentencing
M.1

The purpose of this section is to give practical guidance as to the procedure for
passing a mandatory life sentence under section 269 and schedule 21 of the Criminal
Justice Act 2003 (‘the Act’). This direction also gives guidance as to the transitional
arrangements under section 276 and schedule 22 of the Act. It clarifies the correct
approach to looking at the practice of the Secretary of State prior to December 2002 for
the purposes of schedule 22 of the Act, in the light of the judgment in R. v Sullivan,
Gibbs, Elener and Elener [2004] EWCA Crim 1762,[2005] 1 Cr. App. R. 3, [2005] 1 Cr.
App. R. (S.) 67.

M.2

Section 269 came into force on 18 December 2003. Under section 269, all courts
passing a mandatory life sentence must either announce in open court the minimum
term the prisoner must serve before the Parole Board can consider release on licence
under the provisions of section 28 of the Crime (Sentences) Act 1997 (as amended by
section 275 of the Act), or announce that the seriousness of the offence is so
exceptionally high that the early release provisions should not apply at all (a ‘whole life
order’).

M.3

In setting the minimum term, the court must set the term it considers appropriate taking
into account the seriousness of the offence. In considering the seriousness of the
offence, the court must have regard to the general principles set out in Schedule 21 of
the Act as amended and any guidelines relating to offences in general which are
relevant to the case and not incompatible with the provisions of Schedule 21. Although
it is necessary to have regard to such guidance, it is always permissible not to apply
the guidance if a judge considers there are reasons for not following it. It is always
necessary to have regard to the need to do justice in the particular case. However, if a
court departs from any of the starting points given in Schedule 21, the court is under a
duty to state its reasons for doing so (section 270(2)(b) of the Act).

M.4

Schedule 21 states that the first step is to choose one of five starting points: “whole
life”, 30 years, 25 years, 15 years or 12 years. Where the 15 year starting point has
been chosen, judges should have in mind that this starting point encompasses a very
broad range of murders. At paragraph 35 of Sullivan, the court found it should not be
assumed that Parliament intended to raise all minimum terms that would previously
have had a lower starting point, to 15 years.
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M.5

Where the offender was 21 or over at the time of the offence, and the court takes the
view that the murder is so grave that the offender ought to spend the rest of his life in
prison, the appropriate starting point is a ‘whole life order’. (paragraph 4(1) of Schedule
21). The effect of such an order is that the early release provisions in section 28 of the
Crime (Sentences) Act 1997 will not apply. Such an order should only be specified
where the court considers that the seriousness of the offence (or the combination of
the offence and one or more other offences associated with it) is exceptionally high.
Paragraph 4 (2) sets out examples of cases where it would normally be appropriate to
take the ‘whole life order’ as the appropriate starting point.

M.6

Where the offender is aged 18 to 20 and commits a murder that is so serious that it
would require a whole life order if committed by an offender aged 21 or over, the
appropriate starting point will be 30 years. (Paragraph 5(2)(h) of Schedule 21).

M.7

Where a case is not so serious as to require a ‘whole life order’ but where the
seriousness of the offence is particularly high and the offender was aged 18 or over
when he committed the offence, the appropriate starting point is 30 years (paragraph
5(1) of Schedule 21). Paragraph 5 (2) sets out examples of cases where a 30 year
starting point would normally be appropriate (if they do not require a ‘whole life order’).

M.8

Where the offender was aged 18 or over when he committed the offence, took a knife
or other weapon to the scene intending to commit any offence or have it available to
use as a weapon, and used it in committing the murder, the offence is normally to be
regarded as sufficiently serious for an appropriate starting point of 25 years (paragraph
5A of Schedule 21).

M.9

Where the offender was aged 18 or over when he committed the offence and the case
does not fall within paragraph 4 (1), 5 (1) or 5A(1) of Schedule 21, the appropriate
starting point is 15 years (see paragraph 6).

M.10

18 to 20 year olds are only the subject of the 30-year, 25-year and 15-year starting
points.

M.11

The appropriate starting point when setting a sentence of detention during Her
Majesty’s pleasure for offenders aged under 18 when they committed the offence is
always 12 years (paragraph 7 of Schedule 21).

M.12

The second step after choosing a starting point is to take account of any aggravating or
mitigating factors which would justify a departure from the starting point. Additional
aggravating factors (other than those specified in paragraphs 4 (2), 5(2) and 5A) are
listed at paragraph 10 of Schedule 21. Examples of mitigating factors are listed at
paragraph 11 of Schedule 21. Taking into account the aggravating and mitigating
features, the court may add to or subtract from the starting point to arrive at the
appropriate punitive period.

M.13

The third step is that the court should consider the effect of section 143(2) of the Act in
relation to previous convictions; section 143(3) of the Act where the offence was
committed whilst the offender was on bail; and section 144 of the Act where the
offender has pleaded guilty (paragraph 12 of Schedule 21). The court should then take
into account what credit the offender would have received for a remand in custody
under section 240 or 240ZA of the Act and/or for a remand on bail subject to a
qualifying curfew condition under section 240A, but for the fact that the mandatory
sentence is one of life imprisonment. Where the offender has been thus remanded in
connection with the offence or a related offence, the court should have in mind that no
credit will otherwise be given for this time when the prisoner is considered for early
release. The appropriate time to take it into account is when setting the minimum term.
The court should make any appropriate subtraction from the punitive period it would
otherwise impose, in order to reach the minimum term.
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M.14

Following these calculations, the court should have arrived at the appropriate minimum
term to be announced in open court. As paragraph 9 of Schedule 21 makes clear, the
judge retains ultimate discretion and the court may arrive at any minimum term from
any starting point. The minimum term is subject to appeal by the offender under section
271 of the Act and subject to review on a reference by the Attorney-General under
section 272 of the Act.

3.2.2.6.5

Appeals

Appeals against sentence
CJA 2003 s.271 387 : Appeals
s.271(1) - in CAA 1968 s.9 (appeal against sentence following conviction on indictment), after
subsection (1) there is inserted:
“(1A) In subsection (1) of this section, the reference to a sentence fixed by law does
not include a reference to an order made under subsection (2) or (4) of section 269 of
the Criminal Justice Act 2003 in relation to a life sentence (as defined in section 277 of
that Act) that is fixed by law.”.
s.271(2) - [provision dealing with CMAC]
Attorney General’s References
CJA 2003 s.272 388 : Review of minimum term on a reference by Attorney General
s.272(1) - in CJA 1988 s.36 (reviews of sentencing) after subsection (3) there is inserted:
“(3A) Where a reference under this section relates to an order under subsection (2) of
section 269 of the Criminal Justice Act 2003 (determination of minimum term in relation
to mandatory life sentence), the Court of Appeal shall not, in deciding what order under
that section is appropriate for the case, make any allowance for the fact that the person
to whom it relates is being sentenced for a second time.”.
s.272(2) - [provision dealing with armed forces]
s.272(3) - [provision dealing with armed forces]
3.2.2.6.6

Life prisoners transferred to England and Wales

CJA 2003 s.273 389 : Life prisoners transferred to England and Wales
s.273(1) - the SoS must refer the case of any transferred life prisoner to the High Court for the
making of one or more relevant orders.
s.273(2) - in subsection (1) “transferred life prisoner” means a person:
(a)

387
388
389
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on whom a court in a country or territory outside the British Islands has imposed
one or more sentences of imprisonment or detention for an indeterminate period,
and

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(b)

who has been transferred to England and Wales after the commencement of this
section in pursuance of:
(i)

an order made by the Secretary of State under section 2 of the Colonial
Prisoners Removal Act 1884 (c. 31), or

(ii)

a warrant issued by the Secretary of State under the Repatriation of
Prisoners Act 1984 (c. 47),

there to serve his sentence or sentences or the remainder of his sentence or
sentences.
s.273(3) - in subsection (1) “a relevant order” means:
(a)

in the case of an offence which appears to the court to be an offence for which, if
it had been committed in England and Wales, the sentence would have been
fixed by law, an order under subsection (2) or (4) of section 269, and

(b)

in any other case, an order under PCC(S)A 2000 s.82A(2) or (4)

s.273(4) - in C(S)A 1997 s.34(1)(meaning of “life prisoner” in Chapter 2 of Part 2 of that Act) at
the end there is inserted “and includes a transferred life prisoner as defined by section
273 of the Criminal Justice Act 2003”.
s.273(5) - the reference in subsection (2)(b) above to a person who has been transferred to
England and Wales in pursuance of a warrant issued under the Repatriation of
Prisoners Act 1984 includes a reference to a person who is detained in England and
Wales in pursuance of a warrant under section 4A of that Act (warrant transferring
responsibility for detention and release of defendant).
CJA 2003 s.274 390 : Life prisoners transferred to England and Wales
s.274(1) - a reference to the High Court under section 273 is to be determined by a single judge
of that court without an oral hearing.
s.274(2) - in relation to a reference under that section, any reference to “the court” in subsections
(2) to (5) of section 269, in Schedule 21 or in section 82A(2) to (4) of the Sentencing
Act is to be read as a reference to the High Court.
s.274(3) - a person in respect of whom a reference has been made under section 273 may with
the leave of the Court of Appeal appeal to the Court of Appeal against the decision of
the High Court on the reference.
s.274(4) - AJA 1960 s.1(1) (appeal to Supreme Court from decision of High Court in a criminal
cause or matter) and SCA 1981 s.18(1) (exclusion of appeal from High Court to Court
of Appeal in a criminal cause or matter) do not apply in relation to a decision to which
subsection (3) applies.
s.274(5) - the jurisdiction conferred on the Court of Appeal by subsection (3) is to be exercised by
the criminal division of that court.
s.274(6) - CAA 1968 s.33(3) (limitation on appeal from criminal division of Court of Appeal) does
not prevent an appeal to the Supreme Court under this section.

390
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s.274(7) - in relation to appeals to the Court of Appeal or the Supreme Court under this section,
the Secretary of State may make an order containing provision corresponding to any
provision in the Criminal Appeal Act 1968 (subject to any specified modifications).
3.2.2.6.7

Supplementary

Interpretation of Sch.21
CJA 2003 Sch.21 para.1 391 : Determination of minimum term in relation to mandatory life
sentence
para.1 -

in Sch.21:
“child” means a person under 18 years;
“mandatory life sentence” means a life sentence passed in circumstances where the
sentence is fixed by law;
“minimum term”, in relation to a mandatory life sentence, means the part of the
sentence to be specified in an order under section 269(2);
“whole life order” means an order under subsection (4) of section 269.

CJA 2003 Sch.21 para.2 392 : Determination of minimum term in relation to mandatory life
sentence
para.2 -

CDA 1998 s.28 (meaning of “racially or religiously aggravated”) applies for the
purposes of this Schedule as it applies for the purposes of sections 29 to 32 of that Act.

CJA 2003 Sch.21 para.3 393 : Determination of minimum term in relation to mandatory life
sentence
para.3 -

for the purposes of Sch.21:
(a)

an offence is aggravated by sexual orientation if it is committed in circumstances
mentioned in section 146(2)(a)(i) or (b)(i);

(b)

an offence is aggravated by disability if it is committed in circumstances
mentioned in section 146(2)(a)(ii) or (b)(ii);

(c)

an offence is aggravated by transgender identity if it is committed in
circumstances mentioned in section 146(2)(a)(iii) or (b)(iii).

Lord Chancellor’s power to amend Sch.21
CJA 2003 s.269 394 : Determination of minimum term in relation to mandatory life sentence
s.269(6) - the Lord Chancellor may by order amend Schedule 21.
s.269(7) - before making an order under subsection (6), the Lord Chancellor must consult the
Sentencing Council for England and Wales.
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Interpretation of CJA 2003 Part 12 Chapter 7
CJA 2003 s.277 395 : Interpretation of Chapter 7
s.277 -

in this Chapter:
“court” includes the Court Martial;
“guidelines” means sentencing guidelines issued by the Sentencing Council for
England and Wales as definitive guidelines under Coroners and Justice Act 2009 s.120
as revised by any subsequent guidelines so issued;
“life sentence” means:

3.2.2.6.8

(a)

a sentence of imprisonment for life,

(b)

a sentence of detention during Her Majesty’s pleasure, or

(c)

a sentence of custody for life passed before the commencement of CJCSA 2000
s.61(1) (which abolishes that sentence).

Transitional cases

Statute
CJA 2003 s.276 396 : Mandatory life sentences: Transitional cases
s.276 -

Schedule 22 (which relates to the effect in transitional cases of mandatory life
sentences) shall have effect.

Interpretation
CJA 2003 Sch.22 para.1 397 : Mandatory life sentences: Transitional cases
para.1 -

in Sch.22:
“the commencement date” means the day on which section 269 comes into force;
“the early release provisions” means the provisions of C(S)A 1997 s.28(5) to (8);
“existing prisoner” means a person serving one or more mandatory life sentences
passed before the commencement date (whether or not he is also serving any other
sentence);
“life sentence” means a sentence of imprisonment for life or custody for life passed in
England and Wales or by a court-martial outside England and Wales;
“mandatory life sentence” means a life sentence passed in circumstances where the
sentence was fixed by law.

395
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Existing prisoners notified by Secretary of State
CJA 2003 Sch.22 para.2 398 : Mandatory life sentences: Transitional cases
para.2 -

para.3 applies in relation to any existing prisoner who, in respect of any mandatory life
sentence, has before the commencement date been notified in writing by the Secretary
of State (otherwise than in a notice that is expressed to be provisional) either:
(a)

of a minimum period which in the view of the Secretary of State should be served
before the prisoner’s release on licence, or

(b)

that the Secretary of State does not intend that the prisoner should ever be
released on licence.

CJA 2003 Sch.22 para.3 399 : Mandatory life sentences: Transitional cases
para.3(1) - on the application of the existing prisoner, the High Court must, in relation to the
mandatory life sentence, either:
(a)

order that the early release provisions are to apply to him as soon as he has
served the part of the sentence which is specified in the order, which in a case
falling within paragraph 2(a) must not be greater than the notified minimum term,
or

(b)

in a case falling within paragraph 2(b), order that the early release provisions are
not to apply to the offender.

para.3(2) - in a case falling within paragraph 2(a), no application may be made under this
paragraph after the end of the notified minimum term.
para.3(3) - where no application under this paragraph is made in a case falling within paragraph
2(a), the early release provisions apply to the prisoner in respect of the sentence as
soon as he has served the notified minimum term (or, if he has served that term before
the commencement date but has not been released, from the commencement date).
para.3(4) - in this paragraph “the notified minimum term” means the minimum period notified as
mentioned in paragraph 2(a), or where the prisoner has been so notified on more than
one occasion, the period most recently so notified.
CJA 2003 Sch.22 para.4 400 : Mandatory life sentences: Transitional cases
para.4(1) - in dealing with an application under paragraph 3, the High Court must have regard to:

398
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(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it,

(b)

where the court is satisfied that, if the prisoner had been sentenced to a term of
imprisonment, the length of his sentence would have been treated by section 67
of the Criminal Justice Act 1967 (c. 80) as being reduced by a particular period,
the effect which that section would have had if he had been sentenced to a term
of imprisonment, and
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(c)

the length of the notified minimum term or, where a notification falling within
paragraph 2(b) has been given to the prisoner, to the fact that such a notification
has been given.

para.4(2) - in considering under sub-paragraph (1) the seriousness of the offence, or of the
combination of the offence and one or more offences associated with it, the High Court
must have regard to:
(a)

the general principles set out in Schedule 21, and

(b)

any recommendation made to the Secretary of State by the trial judge or the Lord
Chief Justice as to the minimum term to be served by the offender before release
on licence.

para.4(3) - in this paragraph “the notified minimum term” has the same meaning as in
paragraph 3.
CJA 2003 Sch.22 para.5 401 : Mandatory life sentences: Transitional cases
para.5 -

para.6 applies in relation to any existing prisoner who, in respect of any mandatory life
sentence, has not before the commencement date been notified as mentioned in
paragraph 2(a) or (b) by the Secretary of State.

CJA 2003 Sch.22 para.6 402 : Mandatory life sentences: Transitional cases
para.6 -

the Secretary of State must refer the prisoner’s case to the High Court for the making
by the High Court of an order under s.269(2) or (4) in relation to the mandatory life
sentence.

CJA 2003 Sch.22para.7 403 : Mandatory life sentences: Transitional cases
para.7(1) - in considering under s.269(3) or (4) the seriousness of an offence (or the combination
of an offence and one or more offences associated with it) in a case referred to the
High Court under paragraph 6, the High Court must have regard not only to the matters
mentioned in subsection (5) of that section but also to any recommendation made to
the Secretary of State by the trial judge or the Lord Chief Justice as to the minimum
term to be served by the offender before release on licence.
CJA 2003 Sch.22 para.8 404 : Mandatory life sentences: Transitional cases
para.8(1) - in dealing with a reference under paragraph 6, the High Court:

401
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(a)

may not make an order under s.269(2) specifying a part of the sentence which in
the opinion of the court is greater than that which, under the practice followed by
the Secretary of State before December 2002, the Secretary of State would have
been likely to notify as mentioned in paragraph 2(a), and

(b)

may not make an order under s.269(4) unless the court is of the opinion that,
under the practice followed by the Secretary of State before December 2002, the
Secretary of State would have been likely to give the prisoner a notification falling
within paragraph 2(b).

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).

229

Part 3.2 – Custodial penalties

Sentences passed on or after commencement date in respect of offences committed before
that date
CJA 2003 Sch.22 para.9 405 : Mandatory life sentences: Transitional cases
para.9 -

para.10 applies where:
(a)

on or after the commencement date a court passes a life sentence in
circumstances where the sentence is fixed by law, and

(b)

the offence to which the sentence relates was committed before the
commencement date.

CJA 2003 Sch.22 para.10 406 : Mandatory life sentences: Transitional cases
para.10 -

the court:
(a)

may not make an order under s.269(2) specifying a part of the sentence which in
the opinion of the court is greater than that which, under the practice followed by
the Secretary of State before December 2002, the Secretary of State would have
been likely to notify as mentioned in paragraph 2(a), and

(b)

may not make an order under s.269(4) unless the court is of the opinion that,
under the practice followed by the Secretary of State before December 2002, the
Secretary of State would have been likely to give the prisoner a notification falling
within paragraph 2(b).

CJA 2003 Sch.22 para.11 407 : Mandatory life sentences: Transitional cases
para.11(1) - an application under paragraph 3 or a reference under paragraph 6 is to be
determined by a single judge of the High Court without an oral hearing.
para.11(2) - in relation to such an application or reference, any reference to “the court” in s.269(2)
to (5) and Sch.21 is to be read as a reference to the High Court.
Giving reasons
CJA 2003 Sch.22 para.12 408 : Mandatory life sentences: Transitional cases
para.12(1) - where the High Court makes an order under paragraph 3(1)(a) or (b), it must state in
open court, in ordinary language, its reasons for deciding on the order made.
para.12(2) - where the order is an order under paragraph 3(1)(a) specifying a part of the sentence
shorter than the notified minimum term the High Court must, in particular, state its
reasons for departing from the notified minimum term.
CJA 2003 Sch.22 para.13 409 : Mandatory life sentences: Transitional cases
para.13 -

405
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where the High Court makes an order under s.269(2) or (4) on a reference under
paragraph 6, s.270(2) does not apply.
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Right of appeal
CJA 2003 Sch.22 para.14 410 : Mandatory life sentences: Transitional cases
para.14(1) - a person who has made an application under paragraph 3 or in respect of whom a
reference has been made under paragraph 6 may with the leave of the Court of Appeal
appeal to the Court of Appeal against the decision of the High Court on the application
or reference.
para.14(2) - AJA 1960 s.1(1) (appeal to Supreme Court from decision of High Court in a criminal
cause or matter) and SCA 1981 s.18(1)(a) (exclusion of appeal from High Court to
Court of Appeal in a criminal cause or matter) do not apply in relation to a decision to
which sub-paragraph (1) applies.
para.14(3) - the jurisdiction conferred on the Court of Appeal by this paragraph is to be exercised
by the criminal division of that court.
para.14(4) - CAA 1968 s.33(3) (limitation on appeal from criminal division of Court of Appeal) does
not prevent an appeal to the Supreme Court under this paragraph.
para.14(5) - in relation to appeals to the Court of Appeal or the Supreme Court under this
paragraph, the Secretary of State may make an order containing provision
corresponding to any provision in the Criminal Appeal Act 1968 (subject to any
specified modifications).
Review of minimum term on reference by Attorney General
CJA 2003 Sch.22 para.15 411 : Mandatory life sentences: Transitional cases
para.15 -

CJA 1988 s.36 applies in relation to an order made by the High Court under paragraph
3(1)(a) as it applies in relation to an order made by the Crown Court under section
269(2).

Modification of early release provisions
CJA 2003 Sch.22 para.16 412 : Mandatory life sentences: Transitional cases
para.16(1) - in relation to an existing prisoner, C(S)A 1997 s.28 has effect subject to the following
modifications.
para.16(2) - Any reference to a life prisoner in respect of whom a minimum term order has been
made includes a reference to:

410
411
412

(a)

an existing prisoner in respect of whom an order under paragraph 3(1)(a) has
been made, and

(b)

an existing prisoner serving a sentence in respect of which paragraph 3(3)
applies.
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para.16(3) - any reference to the relevant part of the sentence is to be read:
(a)

in relation to a sentence in respect of which an order under paragraph 3(1)(a) has
been made, as a reference to the part specified in the order, and

(b)

in relation to a sentence in respect of which paragraph 3(3) applies, as a
reference to the notified minimum term as defined by paragraph 3(4).

para.16(4) - in subsection (1B) (life prisoner serving two or more sentences), paragraph (a) is to be
read as if it referred to each of the sentences being one:
(a)

in respect of which a minimum term order or an order under paragraph 3(1)(a)
has been made, or

(b)

in respect of which paragraph 3(3) applies.

CJA 2003 Sch.22 para.17 413 : Mandatory life sentences: Transitional cases
para.17 -

in C(S)A 1997 s.34(1) (interpretation of Chapter 2 of that Act), in the definition of “life
prisoner”, the reference to a transferred prisoner as defined by section 273 of this Act
includes a reference to an existing prisoner who immediately before the
commencement date is a transferred life prisoner for the purposes of section 33 of that
Act.

Transferred life prisoners
CJA 2003 Sch.22 para.18 414 : Mandatory life sentences: Transitional cases
para.18 -

in relation to an existing prisoner who immediately before the commencement date is a
transferred life prisoner for the purposes of C(S)A 1997 s.33, this Schedule is to be
read as if:
(a)

any certificate under subsection (2) of that section were a notification falling
within paragraph 2(a) of this Schedule, and

(b)

references to any recommendation of the trial judge or the Lord Chief Justice
were omitted.

Guidance
Criminal Practice Directions 2015 VII Sentencing
N.1

Where the court is passing a sentence of mandatory life imprisonment for an offence
committed before 18 December 2003, the court should take a fourth step in
determining the minimum term in accordance with section 276 and Schedule 22 of the
Act.

N.2

The purpose of those provisions is to ensure that the sentence does not breach the
principle of non-retroactivity, by ensuring that a lower minimum term would not have
been imposed for the offence when it was committed. Before setting the minimum
term, the court must check whether the proposed term is greater than that which the
Secretary of State would probably have notified under the practice followed by the
Secretary of State before December 2002.
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N.3

The decision in Sullivan, Gibbs, Elener and Elener [2004] EWCA Crim 1762, [2005] 1
Cr. App. R. 3, [2005] 1 Cr. App. R. (S.) 67 gives detailed guidance as to the correct
approach to this practice and judges passing mandatory life sentences where the
murder was committed prior to 18 December 2003 are well advised to read that
judgment before proceeding.

N.4

The practical result of that judgment is that in sentences where the murder was
committed before 31 May 2002, the best guide to what would have been the practice of
the Secretary of State is the letter sent to judges by Lord Bingham CJ on 10th February
1997, the relevant parts of which are set out below.

N.5

The practice of Lord Bingham, as set out in his letter of 10 February 1997, was to take
14 years as the period actually to be served for the ‘average’, ‘normal’ or
‘unexceptional’ murder. Examples of factors he outlined as capable, in appropriate
cases, of mitigating the normal penalty were:

N.6

(1)

Youth;

(2)

Age (where relevant to physical capacity on release or the likelihood of the
defendant dying in prison);

(3)

[Intellectual disability or mental disorder];

(4)

Provocation (in a non-technical sense), or an excessive response to a personal
threat;

(5)

The absence of an intention to kill;

(6)

Spontaneity and lack of premeditation (beyond that necessary to constitute the
offence: e.g. a sudden response to family pressure or to prolonged and
eventually insupportable stress);

(7)

Mercy killing;

(8)

A plea of guilty, or hard evidence of remorse or contrition.

Lord Bingham then listed the following factors as likely to call for a sentence more
severe than the norm:
(1)

Evidence of planned, professional, revenge or contract killing;

(2)

The killing of a child or a very old or otherwise vulnerable victim;

(3)

Evidence of sadism, gratuitous violence, or sexual maltreatment, humiliation or
degradation before the killing;

(4)

Killing for gain (in the course of burglary, robbery, blackmail, insurance fraud,
etc.);

(5)

Multiple killings;

(6)

The killing of a witness, or potential witness, to defeat the ends of justice;

(7)

The killing of those doing their public duty (policemen, prison officers,
postmasters, firemen, judges, etc.);

(8)

Terrorist or politically motivated killings;

(9)

The use of firearms or other dangerous weapons, whether carried for defensive
or offensive reasons;

(10) A substantial record of serious violence;
(11) Macabre attempts to dismember or conceal the body.
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N.7

Lord Bingham further stated that the fact that a defendant was under the influence of
drink or drugs at the time of the killing is so common he would be inclined to treat it as
neutral. But in the not unfamiliar case in which a couple, inflamed by drink, indulge in a
violent quarrel in which one dies, often against a background of longstanding drunken
violence, then he would tend to recommend a term somewhat below the norm.

N.8

Lord Bingham went on to say that given the intent necessary for proof of murder, the
consequences of taking life and the understandable reaction of relatives to the
deceased, a substantial term will almost always be called for, save perhaps in a truly
venial case of mercy killing. While a recommendation of a punitive term longer than,
say, 30 years will be very rare indeed, there should not be any upper limit. Some
crimes will certainly call for terms very well in excess of the norm.

N.9

For the purposes of sentences where the murder was committed after 31 May 2002
and before 18 December 2003, the judge should apply the Practice Statement handed
down on 31 May 2002 reproduced at paragraphs N.10 to N.20 below.

N.10

This Statement replaces the previous single normal tariff of 14 years by substituting a
higher and a normal starting point of respectively 16 (comparable to 32 years) and 12
years (comparable to 24 years). These starting points have then to be increased or
reduced because of aggravating or mitigating factors such as those referred to below.
It is emphasised that they are no more than starting points.

The normal starting point of 12 years
N.11

Cases falling within this starting point will normally involve the killing of an adult victim,
arising from a quarrel or loss of temper between two people known to each other. It will
not have the characteristics referred to in paragraph N.13. Exceptionally, the starting
point may be reduced because of the sort of circumstances described in the next
paragraph.

N.12

The normal starting point can be reduced because the murder is one where the
offender’s culpability is significantly reduced, for example, because:(a)

the case came close to the borderline between murder and manslaughter; or

(b)

the offender suffered from mental disorder, or from a mental disability which
lowered the degree of his criminal responsibility for the killing, although not
affording a defence of diminished responsibility; or

(c)

the offender was provoked (in a non-technical sense) such as by prolonged and
eventually unsupportable stress; or

(d)

the case involved an over-reaction in self-defence; or

(e)

the offence was a mercy killing.

These factors could justify a reduction to 8/9 years (equivalent to 16/18 years).
The higher starting point of 15/16 years
N.13
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The higher starting point will apply to cases where the offender’s culpability was
exceptionally high, or the victim was in a particularly vulnerable position. Such cases
will be characterised by a feature which makes the crime especially serious, such as:(a)

the killing was ‘professional’ or a contract killing;

(b)

the killing was politically motivated;

(c)

the killing was done for gain (in the course of a burglary, robbery etc.);

(d)

the killing was intended to defeat the ends of justice (as in the killing of a witness
or potential witness);
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(e)

the victim was providing a public service;

(f)

the victim was a child or was otherwise vulnerable;

(g)

the killing was racially aggravated;

(h)

the victim was deliberately targeted because of his or her religion or sexual
orientation;

(i)

there was evidence of sadism, gratuitous violence or sexual maltreatment,
humiliation or degradation of the victim before the killing;

(j)

extensive and/or multiple injuries were inflicted on the victim before death;

(k)

the offender committed multiple murders.

Variation of the starting point
N.14

Whichever starting point is selected in a particular case, it may be appropriate for the
trial judge to vary the starting point upwards or downwards, to take account of
aggravating or mitigating factors, which relate to either the offence or the offender, in
the particular case.

N.15

Aggravating factors relating to the offence can include:
(a)

the fact that the killing was planned;

(b)

the use of a firearm;

(c)

arming with a weapon in advance;

(d)

concealment of the body, destruction of the crime scene and/or dismemberment
of the body;

(e)

particularly in domestic violence cases, the fact that the murder was the
culmination of cruel and violent behaviour by the offender over a period of time.

N.16

Aggravating factors relating to the offender will include the offender’s previous record
and failures to respond to previous sentences, to the extent that this is relevant to
culpability rather than to risk.

N.17

Mitigating factors relating to the offence will include:

N.18

(a)

an intention to cause grievous bodily harm, rather than to kill;

(b)

spontaneity and lack of pre-meditation.

Mitigating factors relating to the offender may include:
(a)

the offender’s age;

(b)

clear evidence of remorse or contrition;

(c)

a timely plea of guilty.

Very serious cases
N.19

A substantial upward adjustment may be appropriate in the most serious cases, for
example, those involving a substantial number of murders, or if there are several
factors identified as attracting the higher starting point present. In suitable cases, the
result might even be a minimum term of 30 years (equivalent to 60 years) which would
offer little or no hope of the offender’s eventual release. In cases of exceptional gravity,
the judge, rather than setting a whole life minimum term, can state that there is no
minimum period which could properly be set in that particular case.

235

Part 3.2 – Custodial penalties

N.20

Among the categories of case referred to in paragraph N.13, some offences may be
especially grave. These include cases in which the victim was performing his duties as
a prison officer at the time of the crime, or the offence was a terrorist or sexual or
sadistic murder, or involved a young child. In such a case, a term of 20 years and
upwards could be appropriate.

N.21

In following this guidance, judges should bear in mind the conclusion of the Court in
Sullivan that the general effect of both these statements is the same. While Lord
Bingham does not identify as many starting points, it is open to the judge to come to
exactly the same decision irrespective of which was followed. Both pieces of guidance
give the judge a considerable degree of discretion.

3.2.2.7.

Offenders of particular concern

Availability
CJA 2003 s.236A 415 : Special custodial sentence for certain offenders of particular concern
s.236A(1) - subsection (2) applies where—
(a)

a person is convicted of an offence listed in Schedule 18A (whether the offence
was committed before or after this section comes into force),

(b)

the person was aged 18 or over when the offence was committed, and

(c)

the court does not impose one of the following for the offence—
(i)

a sentence of imprisonment for life, or

(ii)

an extended sentence under section 226A.

Mandatory order
CJA 2003 s.236A 416 : Special custodial sentence for certain offenders of particular concern
s.236A(2) - if the court imposes a sentence of imprisonment for the offence, the term of the
sentence must be equal to the aggregate of—
(a)

the appropriate custodial term, and

(b)

a further period of 1 year for which the offender is to be subject to a licence.

Determining the length
CJA 2003 s.236A 417 : Special custodial sentence for certain offenders of particular concern
s.236A(3) - the “appropriate custodial term” is the term that, in the opinion of the court, ensures
that the sentence is appropriate.

415

416

417
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Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.2, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within Sch.2.
Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.2, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within Sch.2.
Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.2, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within Sch.2.
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s.236A(4) - the term of a sentence of imprisonment imposed under this section for an offence must
not exceed the term that, at the time the offence was committed, was the maximum
term permitted for the offence.
Associated offences
CJA 2003 s.236A 418 : Special custodial sentence for certain offenders of particular concern
s.236A(5) - the references in subsections (1)(c) and (2) to a sentence imposed for the offence
include a sentence imposed for the offence and one or more offences associated
with it.
Secretary of State’s power to amend the Schedule
CJA 2003 s.236A 419 : Special custodial sentence for certain offenders of particular concern
s.236A(6) - the Secretary of State may by order amend Schedule 18A by—
(a)

adding offences, or

(b)

varying or omitting offences listed in the Schedule.

s.236A(7) - an order under subsection (6) may, in particular, make provision that applies in relation
to the sentencing of a person for an offence committed before the provision comes into
force.”
CJA 2003 Sch.18A: Sentence under section 236A 420 : Offences
1.

An offence under section 4 of the Offences against the Person Act 1861 (soliciting
murder) that has a terrorist connection.

2.

An offence under section 28 of that Act (causing bodily injury by explosives) that has a
terrorist connection.

3.

An offence under section 29 of that Act (using explosives etc with intent to do grievous
bodily harm) that has a terrorist connection.

4.

An offence under section 2 of the Explosive Substances Act 1883 (causing explosion
likely to endanger life or property) that has a terrorist connection.

5.

An offence under section 3 of that Act (attempt to cause explosion, or making or
keeping explosive with intent to endanger life or property) that has a terrorist
connection.

6.

An offence under section 4 of that Act (making or possession of explosive under
suspicious circumstances) that has a terrorist connection.

7.

An offence under section 54 of the Terrorism Act 2000 (weapons training).

418

419

420

Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.2, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within Sch.2.
Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.2, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within CJCA 2015 Sch.1 para.9.
Commencement: 13 April 2015, as inserted by CJCA 2015 Sch.1 para.4, SI 2015/778 art.3 and Sch.1
para.6. Transitional arrangements are contained within Sch.2.
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8.

An offence under section 56 of that Act (directing terrorist organisation).

9.

An offence under section 57 of that Act (possession of article for terrorist purposes).

10.

An offence under section 59 of that Act (inciting terrorism overseas).

11.

An offence under section 47 of the Anti-terrorism, Crime and Security Act 2001 (use
etc of nuclear weapons).

12.

An offence under section 50 of that Act (assisting or inducing certain weapons-related
acts overseas).

13.

An offence under section 113 of that Act (use of noxious substance or thing to cause
harm or intimidate).

14.

An offence under section 5 of the Terrorism Act 2006 (preparation of terrorist acts).

15.

An offence under section 6 of that Act (training for terrorism).

16.

An offence under section 9 of that Act (making or possession of radioactive device or
material).

17.

An offence under section 10 of that Act (use of radioactive device or material for
terrorist purposes etc).

18.

An offence under section 11 of that Act (terrorist threats relating to radioactive devices
etc).

19.

An offence under section 5 of the Sexual Offences Act 2003 (rape of a child under 13).

20.

An offence under section 6 of that Act (assault of a child under 13 by penetration).

21.— (1)

Aiding, abetting, counselling or procuring the commission of an offence specified in the
preceding paragraphs of this Schedule (a “relevant offence”).

22.

23.

238

(2)

An attempt to commit a relevant offence.

(3)

Conspiracy to commit a relevant offence.

(4)

An offence under Part 2 of the Serious Crime Act 2007 in relation to which a relevant
offence is the offence (or one of the offences) which the person intended or believed
would be committed.
An offence in the following list that has a terrorist connection—
(a)

an attempt to commit murder,

(b)

conspiracy to commit murder, and

(c)

an offence under Part 2 of the Serious Crime Act 2007 in relation to which
murder is the offence (or one of the offences) which the person intended or
believed would be committed.

An offence that—
(a)

was abolished before the coming into force of section 236A, and

(b)

if committed on the day on which the offender was convicted of the offence,
would have constituted an offence specified in the preceding paragraphs of this
Schedule.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

24.

For the purposes of this Schedule, an offence has a terrorist connection if a court has
determined under section 30 of the Counter-Terrorism Act 2008 that the offence has
such a connection.

3.2.3.

Youths (aged 10-18)

3.2.3.1.
General principles
Note: CJA 1982 s.11 remains in force, and amended PA 1952 s.43 as to the location in which
young offenders are held etc., however s.43 has since been further amended and so s.11 now
appears to serve no purpose. See also CJPOA 1994 ss.17 and 18, which remain in force, having
amended other enactments.
Age of offender unclear
CJA 1982 s.1 421 : General restriction on custodial sentences
s.1(6) -

for the purposes of any provision of this Act which requires the determination of the
age of a person by the court or the Secretary of State his age shall be deemed to be
that which it appears to the court or the Secretary of State (as the case may be) to be
after considering any available evidence.

Restriction on imposing imprisonment for those under 21
PCC(S)A 2000 s.89 422 : Restriction on imposing imprisonment on persons under 21
s.89(1) -

s.89(2) -

421
422

subject to s.189(2), no court shall:
(a)

pass a sentence of imprisonment on a person for an offence if he is aged under
21 when convicted; or

(b)

commit a person aged under 21 to prison for any reason

nothing in s.89(1) prevents the committal to prison of a person aged under 21 who is:
(a)

remanded in custody;

(b)

committed in custody for sentence; or

(c)

sent in custody for trial under CDA 1998 s.51 or 51A

Commencement: 24 May 1983, SI 1983/182 art.1(2)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Offender crossed age threshold since offence
The principal cases are R. v Danga (1992) 13 Cr. App. R. (S.) 408 and R. v Ghafoor [2002] EWCA
Crim 1857; [2003] 1 Cr. App. R. (S.) 84 (p.428). The headnote to Ghafoor reads, in part:
…the judge was not under any obligation to pass a sentence which did not exceed the sentence
which could lawfully have been passed in the youth court. The judge should however have had
regard to the age of the appellant at the date of the offence, and the maximum penalty permissible
at that time. It was accepted that the sentencing tribunal should have regard to the defendant’s age
at the time of the commission of the offence as a powerful factor in determining sentence, and that
matters such as maximum penalties available at that time should be taken into account. The Court
had decided in Danga that the form of sentence was dictated by the defendant’s age at the date of
conviction. A defendant aged 21 at the date of conviction would be sentenced to imprisonment,
rather than detention in a young offender institution even if the offence had been committed before
he was 21. That approach had been consistently applied in subsequent cases. The present case
illustrated the potential significance of the relevant date for determining the defendant’s age for the
purposes of sentence. Since the appellant had passed his 18th birthday before he pleaded guilty,
the sentencing powers available to the court permitted the judge to pass a sentence of up to a
maximum of 10 years detention in a young offender institution. If he had pleaded guilty when still
only 17, the maximum available custodial sentence would have been a detention and training order
for a term of 24 months. It had been stated in Danga that the broad conceptual approach to
sentencing did not undergo a fundamental change simply because the offender passed his 21st
birthday. If all factors were identical, an offender aged 21 years was likely to receive in substance
much the same punishment as one who was 20 years and 11 months.
Conversion of detention to imprisonment
PCC(S)A 2000 s.99 423 : Conversion of sentence of detention to sentence of imprisonment
s.99(1)

power to convert sentences of detention to imprisonment: subject to the following
provisions of PCC(S)A 2000 s.99, where a defendant has been sentenced by a
relevant sentence of detention to a term of detention and either:
(a)

he has attained the age of 21, or

(b)

he has attained the age of 18 and has been reported to the SoS by the
independent monitoring board of the institution in which he is detained as
exercising a bad influence on the other inmates of the institution or as behaving
in a disruptive manner to the detriment of those inmates,

the SoS may direct that he shall be treated as if he had been sentenced to
imprisonment for the same term
s.99(2) -

where the SoS gives a direction under PCC(S)A 2000 s.99(1) in relation to a
defendant, the portion of the term of detention imposed under the relevant sentence of
detention which he has already served shall be deemed to have been a portion of a
term of imprisonment

s.99(3A) - where the SoS gives a direction under PCC(S)A 2000 s.99(1) in relation to a defendant
serving an extended sentence of detention imposed under CJA 2003:
(a)

423

240

if the sentence was imposed under s.226B, the defendant shall be treated as if
he had been sentenced under s.226A …

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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3.2.3.2.

Detention and Training Orders

3.2.3.2.1

General

Explanation of DTO
PCC(S)A 2000 s.100 424 : Offenders under 18: detention and training orders
s.100(3) - a detention and training order is an order that the offender in respect of whom it is
made shall be subject, for the term specified in the order, to a period of detention and
training followed by a period of supervision.
Interpretation
PCC(S)A 2000 s.107 425 : Meaning of “youth detention accommodation” and references to
terms
s.107(1) - in PCC(S)A 2000 ss.102, 104 and 105 “youth detention accommodation” means:
(a)

a secure training centre;

(b)

a young offender institution;

(c)

accommodation provided by or on behalf of a local authority for the purpose of
restricting the liberty of children and young persons;

(d)

accommodation provided for that purpose under CA 1989 s.82(5) (financial
support by the Secretary of State); or

(e)

such other accommodation or descriptions of accommodation as the Secretary of
State may by order specify.

s.107(2) - in PCC(S)A 2000 ss.102-105 and 106B references to the term of a detention and
training order shall be construed in accordance with section 101(13).
s.107(3) - for the purposes of PCC(S)A 2000 ss.103(2A) and 106B(1), where an offence is found
to have been committed over a period of 2 or more days, or at some time during a
period of 2 or more days, it must be taken to have been committed on the last of those
days.
3.2.3.2.2

Duty to impose DTO

PCC(S)A 2000 s.100 426 : Offenders under 18: detention and training orders
s.100(1) - subject to PCC(S)A 2000 ss.90 and 91, CJA 2003 ss.226 and 226B, and PCC(S)A
2000 s.100(2), where:
(a)

a child or young person (that is to say, any person aged under 18) is convicted of
an offence which is punishable with imprisonment in the case of a person aged
21 or over, and

(b)

the court is of the opinion that CJA 2003 s.152(2) applies or the case falls within
subsection (3) of that section,

the sentence that the court is to pass is a detention and training order.
424
425
426

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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s.100(1A) - subsection (1) applies with the omission of paragraph (b) in the case of an offence the
sentence for which falls to be imposed under these provisions:
(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953 (minimum sentence
for certain offences involving offensive weapons);

(b)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988
(minimum sentence for certain offences involving article with blade or point or
offensive weapon).

Limitation on imposing DTO for those under 15
PCC(S)A 2000 s.100 427 : Offenders under 18: detention and training orders
s.100(2) - a court shall not make a detention and training order:

3.2.3.2.3

(a)

in the case of an offender under the age of 15 at the time of the conviction,
unless it is of the opinion that he is a persistent offender;

(b)

in the case of an offender under the age of 12 at that time, unless:
(i)

it is of the opinion that only a custodial sentence would be adequate to
protect the public from further offending by him; and

(ii)

the offence was committed on or after such date as the Secretary of State
may by order appoint.

Determining the length of the order

The permitted periods
PCC(S)A 2000 s.101 428 : Term of order, consecutive terms and taking account of remands
s.101(1) - subject to subsection (2) below, the term of a detention and training order made in
respect of an offence (whether by a magistrates’ court or otherwise) shall be 4, 6, 8,
10, 12, 18 or 24 months.
Order cannot exceed maximum sentence for the offence
PCC(S)A 2000 s.101 429 : Term of order, consecutive terms and taking account of remands
s.101(2) - the term of a detention and training order may not exceed the maximum term of
imprisonment that the Crown Court could (in the case of an offender aged 21 or over)
impose for the offence.
Power to impose consecutive DTOs
PCC(S)A 2000 s.101 430 : Term of order, consecutive terms and taking account of remands
s.101(3) - subject to subsections (4) and (6) below, a court making a detention and training order
may order that its term shall commence on the expiry of the term of any other detention
and training order made by that or any other court.

427
428
429
430
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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s.101(4) - a court shall not make in respect of an offender a detention and training order the effect
of which would be that he would be subject to detention and training orders for a term
which exceeds 24 months.
s.101(5) - where the term of the detention and training orders to which an offender would
otherwise be subject exceeds 24 months, the excess shall be treated as remitted.
s.101(6) - a court making a detention and training order shall not order that its term shall
commence on the expiry of the term of a detention and training order under which the
period of supervision has already begun (under PCC(S)A 2000 s.103(1)).
Crediting remand time and time spent on qualifying curfew
PCC(S)A 2000 s.101 431 : Term of order, consecutive terms and taking account of remands
s.101(8) - in determining the term of a detention and training order for an offence, the court shall
take account of any period for which the offender has been remanded:
(a)

in custody, or

(b)

on bail subject to a qualifying curfew condition and an electronic monitoring
condition (within the meaning of CJA 2003 s.240A),

in connection with the offence, or any other offence the charge for which was founded
on the same facts or evidence.
s.101(9) - where a court proposes to make detention and training orders in respect of an offender
for two or more offences:
(a)

subsection (8) above shall not apply; but

(b)

in determining the total term of the detention and training orders it proposes to
make in respect of the offender, the court shall take account of the total period (if
any) for which he has been remanded as mentioned in that subsection in
connection with any of those offences, or any other offence the charge for which
was founded on the same facts or evidence.

s.101(10) - once a period of remand has, under subsection (8) or (9) above, been taken account of
in relation to a detention and training order made in respect of an offender for any
offence or offences, it shall not subsequently be taken account of (under either of those
subsections) in relation to such an order made in respect of the offender for any other
offence or offences.
s.101(11) - any reference in subsection (8) or (9) above to an offender’s being remanded in
custody is a reference to his being:
(a)

held in police detention;

(b)

remanded in or committed to custody by an order of a court;

(c)

remanded to youth detention accommodation under LASPOA 2012 s.91(4); or

(d)

remanded, admitted or removed to hospital under MHA 1983 ss.35, 36, 38 or 48

s.101(12) - a person is in police detention for the purposes of subsection (11):
(a)

431

at any time when he is in police detention for the purposes of PACE 1984; and

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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(b)

at any time when he is detained under TA 2000 s.41

s.101(12A) - CJA 2003 s.243 (persons extradited to the United Kingdom) applies in relation to a
person sentenced to a detention and training order as it applies in relation to a fixedterm prisoner, with the reference in CJA 2003 s.243(2A) to section 240ZA being read
as a reference to subsection (8) above.
Treating multiple terms as a single term
PCC(S)A 2000 s.101 432 : Term of order, consecutive terms and taking account of remands
s.101(13) - for the purpose of any reference in PCC(S)A 2000 ss.102-105 and 106B to the term of
a detention and training order, consecutive terms of such orders and terms of such
orders which are wholly or partly concurrent shall be treated as a single term if:

3.2.3.2.4

(a)

the orders were made on the same occasion; or

(b)

where they were made on different occasions, the offender has not been
released (by virtue of subsection (2), (3), (4) or (5) of section 102 below) at any
time during the period beginning with the first and ending with the last of those
occasions.

The effect of the order

The custodial period
PCC(S)A 2000 s.102 433 : The period of detention and training
s.102(1) - an offender shall serve the period of detention and training under a detention and
training order in such youth detention accommodation as may be determined by the
Secretary of State.
s.102(2) - subject to subsections (3) to (5) below, the period of detention and training under a
detention and training order shall be one-half of the term of the order.
s.102(3) - the Secretary of State may at any time release the offender if he is satisfied that
exceptional circumstances exist which justify the offender’s release on compassionate
grounds.
s.102(4) - the Secretary of State may release the offender:
(a)

in the case of an order for a term of 8 months or more but less than 18 months, at
any time during the period of one month ending with the half-way point of the
term of the order; and

(b)

in the case of an order for a term of 18 months or more, at any time during the
period of two months ending with that point.

s.102(5) - if a youth court so orders on an application made by the Secretary of State for the
purpose, the Secretary of State shall release the offender:
(a)

432
433
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in the case of an order for a term of 8 months or more but less than 18 months,
one month after the half-way point of the term of the order; and

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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(b)

in the case of an order for a term of 18 months or more, one month or two
months after that point.

s.102(6) - an offender detained in pursuance of a detention and training order shall be deemed to
be in legal custody.
The supervision period
PCC(S)A 2000 s.103 434 : The period of supervision
s.103(1) - the period of supervision of an offender who is subject to a detention and training
order:
(a)

shall begin with the offender’s release, whether at the half-way point of the term
of the order or otherwise; and

(b)

subject to subsection (2) below, shall end when the term of the order ends.

s.103(2) - subject to subsection (2A), the Secretary of State may by order provide that the period
of supervision shall end at such point during the term of a detention and training order
as may be specified in the order under this subsection.
s.103(2A) - an order under subsection (2) may not include provision about cases in which:
(a)

the offender is aged 18 or over at the half-way point of the term of the detention
and training order, and

(b)

the order was imposed in respect of an offence committed on or after the day on
which ORA 2014 s.6(4) came into force.

s.103(3) - during the period of supervision, the offender shall be under the supervision of:
(a)

an officer of a local probation board or an officer of a provider of probation
services ; or

(c)

a member of a youth offending team;

and the category of person to supervise the offender shall be determined from time to
time by the Secretary of State.
s.103(4) - where the supervision is to be provided by an officer of a local probation board, the
officer of a local probation board shall be an officer appointed for or assigned to the
local justice area within which the offender resides for the time being.
s.103(4A) - where the supervision is to be provided by an officer of a provider of probation
services, the officer of a provider of probation services shall be an officer acting in the
local justice area within which the offender resides for the time being.
s.103(5) - where the supervision is to be provided by:
(b)

a member of a youth offending team,

the member shall be a member of a youth offending team established by, the local
authority within whose area the offender resides for the time being.
s.103(6) - the offender shall be given a notice from the Secretary of State specifying:
(a)

434
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(b)

any requirements with which he must for the time being comply.

s.103(7) - A notice under subsection (6) above shall be given to the offender:
(a)

before the commencement of the period of supervision; and

(b)

before any alteration in the matters specified in subsection (6)(a) or (b) above
comes into effect.

PCC(S)A 2000 s.106B 435 : Further supervision after end of term of detention and training
order
s.106B(1) - this section applies where a detention and training order is made in respect of an
offender if:
(a)

the offender is aged 18 or over at the half-way point of the term of the order,

(b)

the term of the order is less than 24 months, and

(c)

the order was imposed in respect of an offence committed on or after the day on
which ORA 2014 s.6(4) came into force.

s.106B(2) - the following provisions of the Criminal Justice Act 2003 (which relate to supervision
after end of sentence) apply as they apply in cases described in section 256AA(1) of
that Act—
(a)

sections 256AA(2) to (11), 256AB and 256AC,

(b)

sections 256D and 256E, and

(c)

Schedule 19A,

but with the following modifications.
s.106B(3) - “The supervision period”, in relation to the offender, is the period which:
(a)

begins on the expiry of the term of the detention and training order, and

(b)

ends on the expiry of the period of 12 months beginning immediately after the
half-way point of the term of the order.

s.106B(4) - “The supervisor”, in relation to the offender, must be:
(a)

an officer of a provider of probation services, or

(b)

a member of the youth offending team established by the local authority in whose
area the offender resides for the time being.

s.106B(5) - the power under section 256AB(4) includes power to make provision about the
supervision requirements that may be imposed under section 256AA as applied by this
section and to amend this Act.
s.106B(6) - subsection (7) applies where the term of the detention and training order is determined
by section 101(13) (consecutive and concurrent orders).
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s.106B(7) - the offender is subject to supervision under section 256AA (as applied by this section)
if that section (as applied) so requires in respect of one or more of the consecutive or
concurrent orders.
3.2.3.2.5

Interaction with other sentencing orders

Detention under s.91
R. v Fairhurst (1986) 8 Cr. App. R. (S.) 346
It is undesirable that sentences of [detention under s.91] and youth custody should be passed to
run either consecutively or concurrently with each other. It is not, however, always possible to
avoid this. The only way out of the problem in general may be to impose no separate penalty for
the offences or which [detention under s.91] is not available. Although that solution is not
altogether satisfactory, it provides fewer difficulties than any other possible method. (Lord Lane CJ,
at p. 350)
Detention in Young Offender Instititution
PCC(S)A 2000 s.106 436 : Interaction with sentences of detention in a young offender
institution
s.106(1) - where a court passes a sentence of detention in a young offender institution in the
case of an offender who is subject to a detention and training order, the sentence shall
take effect as follows:
(a)

if the offender has been released by virtue of s.102(2)-(5), at the beginning of the
day on which it is passed;

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released by virtue of subsection (2),
(3), (4) or (5) of section 102.

s.106(4) - subject to subsection (5) below, where at any time an offender is subject concurrently:
(a)

to a detention and training order, and

(b)

to a sentence of detention in a young offender institution,

he shall be treated for the purposes of sections 102 to 105 and of section 98 (place of
detention), PCC(S)A 2000 Part 5 Chapter IV of this Part (return to detention) and
Chapter 6 of Part 12 of the Criminal Justice Act 2003 (release, licences, supervision
and recall) as if he were subject only to the one of them that was imposed on the later
occasion.
s.106(5) - nothing in subsection (4) above shall require the offender to be released in respect of
either the order or the sentence unless and until he is required to be released in
respect of each of them.
Existing DTOs
PCC(S)A 2000 s.101 437 : Term of order, consecutive terms and taking account of remands
s.101(7) - where a detention and training order (“the new order”) is made in respect of an
offender who is subject to a detention and training order under which the period of
436
437
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supervision has begun (“the old order”), the old order shall be disregarded in
determining—
(a)

for the purposes of subsection (4) above whether the effect of the new order
would be that the offender would be subject to detention and training orders for a
term which exceeds 24 months; and

(b)

for the purposes of subsection (5) above whether the term of the detention and
training orders to which the offender would (apart from that subsection) be
subject exceeds 24 months.

Hospital and Guardianship Orders
MHA 1983 s.37 438 : Powers of courts to order hospital admission or guardianship
s.37(8) -

where an order is made under s.37, the court shall not pass […] a sentence of
imprisonment […] and for the purposes of this subsection “sentence of imprisonment”
includes any sentence or order for detention.

3.2.3.2.6

Breach

3.2.3.2.6.1 Breach of supervision
PCC(S)A 2000 s.104 439 : Breach of supervision requirements
s.104(1) - where a detention and training order is in force in respect of an offender and it appears
on information to a justice of the peace that the offender has failed to comply with
requirements under PCC(S)A 2000 s.103(6)(b), the justice:
(a)

may issue a summons requiring the offender to appear at the place and time
specified in the summons; or

(b)

if the information is in writing and on oath, may issue a warrant for the offender’s
arrest.

s.104(2) - any summons or warrant issued under this section shall direct the offender to appear
or be brought:
(a)

before a youth court acting in the local justice in which the offender resides; or

(b)

if it is not known where the offender resides, before a youth court acting in the
same local justice area as the justice who issued the summons or warrant.

s.104(3) - if it is proved to the satisfaction of the youth court before which an offender appears or
is brought under this section that he has failed to comply with requirements under
PCC(S)A 2000 s.103(6)(b), that court may:
(a)

order the offender to be detained, in such youth detention accommodation as the
Secretary of State may determine, for such period, not exceeding the maximum
period found under subsection (3A) below, as the court may specify;

(aa) order the offender to be subject to such period of supervision, not exceeding the
maximum period found under subsection (3A) below, as the court may specify; or
(b)

438
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s.104(3A) - the maximum period referred to in subsection (3)(a) and (aa) above is the shorter of:
(a)

three months, and

(b)

the period beginning with the date of the offender’s failure and ending with the
last day of the term of the detention and training order.

s.104(3B) - for the purposes of subsection (3A) above a failure that is found to have occurred over
two or more days is to be taken to have occurred on the first of those days.
s.104(3C) - a court may order a period of detention or supervision, or impose a fine, under
subsection (3) above before or after the end of the term of the detention and training
order.
s.104(3D) - a period of detention or supervision ordered under subsection (3) above:
(a)

begins on the date the order is made, and

(b)

may overlap to any extent with the period of supervision under the detention and
training order.

s.104(4) - an offender detained in pursuance of an order under subsection (3)(a) above shall be
deemed to be in legal custody.
s.104(4A) - where an order under subsection (3)(a) above is made in the case of a person who has
attained the age of 18, the order has effect to require the person to be detained in
prison for the period specified by the court.
s.104(5) - a fine imposed under subsection (3)(b) above shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.
s.104(5A) - PCC(S)A 2000 ss.104A and 104B make further provision about the operation of orders
under subsection (3) above.
s.104(6) - an offender may appeal to the Crown Court against any order made under subsection
(3)(a), (aa) or (b) above.
PCC(S)A 2000 s.104A 440 : Application of sections 103 to 105 in relation to orders under
section 104(3)(aa)
s.104A(1) - PCC(S)A 2000 s.103(3)-(7) apply in relation to a period of supervision to which an
offender is subject by virtue of an order under PCC(S)A 2000 s.104(3)(aa) as they
apply to the period of supervision under a detention and training order.
s.104A(2) - in the application of s.103 by virtue of subsection (1) above, s.103(7)(a) is to be read
as requiring a notice to be given to the offender as soon as is reasonably practicable
after the order under s.104(3)(aa) is made.
s.104A(3) - Sections 104 and 105 apply where an offender is subject to a period of supervision
under s.104(3)(aa) as they apply where a detention and training order is in force in
respect of an offender.
s.104A(4) - in the application of s.104 by virtue of subsection (3) above:
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(a)

the references in s.104 to s.103(6)(b) are to be read as references to that
provision as applied by subsection (1) above,

(b)

the references in s.104(3A)(b) and s.104(3C) to the term of the detention and
training order are to be read as references to the term of the period of
supervision under s.104(3)(aa), and

(c)

the reference in s.104(3D)(b) of that section to the period of supervision under
the detention and training order is to be read as including a reference to the
period of supervision under s.104(3)(aa).

s.104A(5) - in the application of s.105 by virtue of subsection (3) above:
(a)

s.105(1)(a) is to be read as if the words “after his release and” were omitted, and

(b)

the reference in that paragraph to the date on which the term of the detention and
training order ends is to be read as a reference to the date on which the period of
supervision under s.104(3)(aa) ends.

Note: A fine imposed under s.104 may be subject to a parenting order. See the ‘Parenting/Parental
Orders’ section for details.
Interaction with other sentencing orders
PCC(S)A 2000 s.104B 441 : Interaction of orders under section 104(3)(a) with other sentences
s.104B(1) - where a court makes a detention and training order in the case of an offender who is
subject to a period of detention under section 104(3)(a), the detention and training
order takes effect:
(a)

at the beginning of the day on which it is made, or

(b)

if the court so orders, at the time when the period of detention under section
104(3)(a) ends.

s.104B(2) - where a court orders an offender who is subject to a detention and training order to be
subject to a period of detention under section 104(3)(a) above for a failure to comply
with requirements under a different detention and training order, the period of detention
takes effect as follows:
(a)

if the offender has been released by virtue of subsection (2), (3), (4) or (5) of
section 102 above, at the beginning of the day on which the order for the period
of detention is made, and

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released by virtue of subsection (2),
(3), (4) or (5) of section 102 above.

s.104B(3) - subject to subsection (4) below, where at any time an offender is subject concurrently:
(a)

to a detention and training order, and

(b)

to a period of detention under section 104(3)(a) above,

the offender is to be treated for the purposes of sections 102 to 105 as if the offender
were subject only to the detention and training order.

441

250

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

s.104B(4) - nothing in subsection (3) above requires the offender to be released in respect of either
the order or the period of detention unless and until the offender is required to be
released in respect of each of them.
s.104B(5) - the Secretary of State may by regulations make provision about the interaction
between a period of detention under section 104(3)(a) above and a custodial sentence
in a case where:
(a)

an offender who is subject to such a period of detention becomes subject to a
custodial sentence, or

(b)

an offender who is subject to a custodial sentence becomes subject to such a
period of detention.

s.104B(6) - the provision that may be made by regulations under subsection (5) above includes—
(a)

provision as to the time at which the period of detention under section 104(3)(a)
above or the custodial sentence is to take effect;

(b)

provision for the offender to be treated, for the purposes of the enactments
specified in the regulations, as subject only to the period of detention or the
custodial sentence;

(c)

provision about the effect of enactments relating to the person’s release from
detention or imprisonment in a case where that release is not to take effect
immediately by virtue of provision in the regulations.

s.104B(7) - the power of the Secretary of State to make regulations under subsection (5):
(a)

is exercisable by statutory instrument;

(b)

includes power to make supplementary, incidental, transitional, transitory or
saving provision.

s.104B(8) - a statutory instrument containing regulations under subsection (5) above is subject to
annulment in pursuance of a resolution of either House of Parliament.
3.2.3.2.6.2 Breach: Commission of further offence
PCC(S)A 2000 s.105 442 : Offences during currency of order
s.105(1) - this section applies to a person subject to a detention and training order if:
(a)

after his release and before the date on which the term of the order ends, he
commits an offence punishable with imprisonment in the case of a person aged
21 or over (“the new offence”); and

(b)

whether before or after that date, he is convicted of the new offence.

s.105(2) - subject to section 8(6) above (duty of adult magistrates’ court to remit young offenders
to youth court for sentence), the court by or before which a person to whom this section
applies is convicted of the new offence may, whether or not it passes any other
sentence on him, order him to be detained in such youth detention accommodation as
the Secretary of State may determine for the whole or any part of the period which:
(a)

442
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(b)

is equal in length to the period between the date on which the new offence was
committed and the date mentioned in subsection (1) above.

s.105(3) - the period for which a person to whom this section applies is ordered under subsection
(2) above to be detained in [youth detention] acommodation:
(a)

shall, as the court may direct, either be served before and be followed by, or be
served concurrently with, any sentence imposed for the new offence; and

(b)

in either case, shall be disregarded in determining the appropriate length of that
sentence.

s.105(4) - where the new offence is found to have been committed over a period of two or more
days, or at some time during a period of two or more days, it shall be taken for the
purposes of this section to have been committed on the last of those days.
s.105(5) - a person detained in pursuance of an order under subsection (2) above shall be
deemed to be in legal custody.
Interaction with other sentencing orders
PCC(S)A 2000 s.106 443 : Interaction with sentences of detention in a young offender
institution
s.106(1) - where a court passes a sentence of detention in a young offender institution in the
case of an offender who is subject to a detention and training order, the sentence shall
take effect as follows:
(a)

if the offender has been released by virtue of s.102(2)-(5), at the beginning of the
day on which it is passed;

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released by virtue of subsection (2),
(3), (4) or (5) of section 102.

s.106(4) - subject to subsection (5) below, where at any time an offender is subject concurrently:
(a)

to a detention and training order, and

(b)

to a sentence of detention in a young offender institution,

he shall be treated for the purposes of sections 102 to 105 and of section 98 (place of
detention), PCC(S)A 2000 Part 5 Chapter IV of this Part (return to detention) and
Chapter 6 of Part 12 of the Criminal Justice Act 2003 (release, licences, supervision
and recall) as if he were subject only to the one of them that was imposed on the later
occasion.
s.106(5) - nothing in subsection (4) above shall require the offender to be released in respect of
either the order or the sentence unless and until he is required to be released in
respect of each of them.
s.106(6) - where, by virtue of any enactment giving a court power to deal with a person in a way
in which a court on a previous occasion could have dealt with him, a detention and
training order for any term is made in the case of a person who has attained the age of
18, the person shall be treated as if he had been sentenced to detention in a young
offender institution for the same term.

443
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PCC(S)A 2000 s.106A 444 : Interaction with sentences of detention
s.106A(1) - in this section:
“the 2003 Act” means the Criminal Justice Act 2003;
“sentence of detention” means:
(a)

a sentence of detention under section 91 or section 209 of the Armed Forces Act
2006, or

(b)

a sentence of detention under CJA 2003 ss.226B or 228 (extended sentence for
certain violent or sexual offences: persons under 18);

and references in this section to a sentence of detention under CJA 2003 ss.226B or
228 include such a sentence passed as a result of Armed Forces Act 2006 ss.221A
or 222
s.106A(2) - where a court passes a sentence of detention in the case of an offender who is subject
to a detention and training order, the sentence shall take effect as follows:
(a)

if the offender has at any time been released by virtue of s.102(2)-(5), at the
beginning of the day on which the sentence is passed, and

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released by virtue of subsection (2),
(3), (4) or (5) of section 102.

s.106A(3) - where a court makes a detention and training order in the case of an offender who is
subject to a sentence of detention, the order shall take effect as follows—
(a)

if the offender has at any time been released under CJA 2003 Part 12 Chapter 6
(release on licence of fixed-term prisoners), at the beginning of the day on which
the order is made, and

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released under that Chapter.

s.106A(4) - where an order under section 102(5) above is made in the case of a person in respect
of whom a sentence of detention is to take effect as mentioned in subsection (2)(b)
above, the order is to be expressed as an order that the period of detention attributable
to the detention and training order is to end at the time determined under section
102(5)(a) or (b) above.
s.106A(5) - in determining for the purposes of subsection (3)(b) the time when an offender would
otherwise be released under CJA 2003 Part 12 Chapter 6, CJA 2003 s.246 (power of
Secretary of State to release prisoners on licence before he is required to do so) is to
be disregarded.
s.106A(6) - where by virtue of subsection (3)(b) above a detention and training order made in the
case of a person who is subject to a sentence of detention under CJA 2003 ss.226B or
228 is to take effect at the time when he would otherwise be released under CJA 2003
Part 12 Chapter 6, any direction by the Parole Board under CJA 2003 s.246A(5)(b) or
(as the case may be) s.247(2)(b) in respect of him is to be expressed as a direction
that the Board would, but for the detention and training order, have directed his release
under that section.
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s.106A(7) - subject to subsection (9) below, where at any time an offender is subject concurrently:
(a)

to a detention and training order, and

(b)

to a sentence of detention,

he shall be treated for the purposes of the provisions specified in subsection (8) below
as if he were subject only to the sentence of detention.
s.106A(8) - those provisions are:
(a)

sections 102 to 105,

(b)

PCC(S)A 2000 s.92, CJA 2003 s.235 and AFA 2006 s.210 (place of detention
etc),

(c)

CJA 2003 Part 12 Chapter 6 and

(d)

AFA 2006 s.214 (offences committed during a detention and training order under
that Act).

s.106A(9) - nothing in subsection (7) above shall require the offender to be released in respect of
either the order or the sentence unless and until he is required to be released in
respect of each of them.
3.2.3.3.

Determinate custodial sentences

3.2.3.3.1

Detention under s.91

3.2.3.3.1.1 Availability and power to order
Availability
PCC(S)A 2000 s.91 445 : Offenders under 18 convicted of certain serious offences: power to
detain for specified period
s.91(1) -

PCC(S)A 2000 s.91(3) applies where a person aged under 18 is convicted on
indictment of:
(a)

an offence punishable in the case of a person aged 21 or over with imprisonment
for 14 years or more, not being an offence the sentence for which is fixed by law;
or

(b)

an offence under SOA 2003 s.3 (sexual assault); or

(c)

an offence under SOA 2003 s.13 (child sex offences committed by children or
young persons); or

(d)

an offence under SOA 2003 s.25 (sexual activity with a child family member); or

(e)

an offence under SOA 2003 s.26 (inciting a child family member to engage in
sexual activity).

s.91(1A) - PCC(S)A 2000 s.91(3) also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence:
(i)

445
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(ii)

under FA 1968 s.5(1A)(a),

(b)

the offence was committed after the commencement of FA 1968 s.51A and for
the purposes of subsection (3) of that section at a time when he was aged 16 or
over, and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2) (exceptional
circumstances which justify its not imposing required custodial sentence).

s.91(1B) - subsection (3) below also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence under the
Firearms Act 1968 that is listed in section 51A(1A)(b), (e) or (f) of that Act and
was committed in respect of a firearm or ammunition specified in section 5(1)(a),
(ab), (aba), (ac), (ad), (ae), (af) or (c) or section 5(1A)(a) of that Act;

(b)

the offence was committed after the commencement of Violent Crime Reduction
Act 2006 s.30 and for the purposes of section 51A(3) of the Firearms Act 1968 at
a time when he was aged 16 or over; and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2).

s.91(1C) - subsection (3) below also applies where:
(a)

a person aged under 18 is convicted of an offence under VCRA 2006 s.28 (using
someone to mind a weapon);

(b)

VCRA 2006 s.29(3) applies (minimum sentences in certain cases); and

(c)

the court is of the opinion mentioned in VCRA 2006 s.29(6) (exceptional
circumstances which justify not imposing the minimum sentence).

Discretionary power to impose detention under s.91
PCC(S)A 2000 s.91 446 : Offenders under 18 convicted of certain serious offences: power to
detain for specified period
s.91(3) -

if the court is of the opinion that neither a youth rehabilitation order nor a detention and
training order is suitable, the court may sentence the offender to be detained for such
period, not exceeding the maximum term of imprisonment with which the offence is
punishable in the case of a person aged 21 or over, as may be specified in the
sentence.

s.91(4) -

subsection (3) above is subject to (in particular) CJA 2003 ss.152 and 153

s.91(5) -

where:
(a)

FA 1968 s.51A(2), or

(b)

VCRA 2006 s.29(6),

requires the imposition of a sentence of detention under this section for a term of at
least the term provided for in that section, the court shall sentence the offender to be
detained for such period, of at least the term so provided for but not exceeding the
maximum term of imprisonment with which the offence is punishable in the case of a
person aged 18 or over, as may be specified in the sentence.
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3.2.3.3.1.2 Interaction with other sentencing orders
DTO/Detention in YOI
R. v Fairhurst (1986) 8 Cr. App. R. (S.) 346
It is undesirable that sentences of [detention under s.91] and youth custody should be passed to
run either consecutively or concurrently with each other. It is not, however, always possible to
avoid this. The only way out of the problem in general may be to impose no separate penalty for
the offences or which [detention under s.91] is not available. Although that solution is not
altogether satisfactory, it provides fewer difficulties than any other possible method. (Lord Lane CJ,
at p. 350)
Hospital and Guardianship Orders
MHA 1983 s.37 447 : Powers of courts to order hospital admission or guardianship
s.37(8) -

where an order is made under s.37, the court shall not pass […] a sentence of
imprisonment […] and for the purposes of this subsection “sentence of imprisonment”
includes any sentence or order for detention.

Place of detention etc.
PCC(S)A 2000 s.92 448 : Detention under sections 90 and 91: place of detention etc.
s.92(1) -

s.92(2) -

a person sentenced to be detained under section 90 or 91 above shall be liable to be
detained in such place and under such conditions—
(a)

as the Secretary of State may direct; or

(b)

as the Secretary of State may arrange with any person.

a person detained pursuant to the directions or arrangements made by the Secretary of
State under this section shall be deemed to be in legal custody.

CYPA 1933 s.58 449 : Power of Secretary of State to send certain juvenile offenders to
approved schools
s.58 -

the Secretary of State may by order direct that—
(a)

a person who is under the age of eighteen years and is undergoing detention in a
Borstal institution; or

(b)

a child or young person [sentenced to be detained under section 91 of the
Powers of Criminal Courts (Sentencing) Act 2000 with respect to whom he is
authorised to give directions under section 92 of that Act; or

(c)

a young person who has been ordered to be imprisoned and has been pardoned
by His Majesty on condition of his agreeing to undergo training in a school,

shall be transferred or sent to and detained in an approved school specified in the
order; and any such order shall be an authority for his detention in that approved
school or in such other approved school as the Secretary of State may from time to
time determine until such date as may be specified in the order:
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Commencement: 30 September 2983, MHA 1983 s.149(2).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1.
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Provided that the date to be so specified shall be not later than that on which he will in
the opinion of the Secretary of State attain the age of nineteen years nor later—

3.2.3.3.2

(a)

in the case of a person who was sentenced to detention under the said section
91, than the date on which his detention would have expired;

(b)

in the case of a young person who has been sentenced to imprisonment and
pardoned as aforesaid, than three years from the date as from which his
sentence began to run;

(c)

in the case of a person who was undergoing detention in a Borstal institution,
than the end of the period for which he would have been liable to be detained
therein.

Detention in a Young Offender Institution

3.2.3.3.2.1 Availability and power to order
Availability
PCC(S)A 2000 s.96 450 : Detention in a young offender institution for other cases where
offender at least 18 but under 21
s.96 -

subject to sections 90, 93 and 94, where:
(a)

a person aged at least 18 but under 21 is convicted of an offence which is
punishable with imprisonment in the case of a person aged 21 or over, and

(b)

the court is of the opinion that either or both of paragraphs (a) and (b) of section
79(2) above apply or the case falls within section 79(3),

the sentence that the court is to pass is a sentence of detention in a young offender
institution.
Maximum length of order
PCC(S)A 2000 s.97 451 : Term of detention in a young offender institution, and consecutive
sentences
s.97(1) -

the maximum term of detention in a young offender institution that a court may impose
for an offence is the same as the maximum term of imprisonment that it may impose for
that offence.

Minimum length of order
PCC(S)A 2000 s.97 452 : Term of detention in a young offender institution, and consecutive
sentences
s.97(2) -

a court shall not pass a sentence for an offender’s detention in a young offender
institution for less than 21 days.

Note: Section 97 was amended by CJCA 2015 s.15 on 13 April 2015 to omit subsection (3).
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Consecutive sentences
PCC(S)A 2000 s.97 453 : Term of detention in a young offender institution, and consecutive
sentences
s.97(4) -

where:
(a)

an offender is convicted of more than one offence for which he is liable to a
sentence of detention in a young offender institution, or

(b)

an offender who is serving a sentence of detention in a young offender institution
is convicted of one or more further offences for which he is liable to such a
sentence,

the court shall have the same power to pass consecutive sentences of detention in a
young offender institution as if they were sentences of imprisonment.
Place of detention
PCC(S)A 2000 s.98 454 : Detention in a young offender institution: place of detention
s.98(1) -

subject to section 22(2)(b) of the Prison Act 1952 (removal to hospital etc.), an offender
sentenced to detention in a young offender institution shall be detained in such an
institution unless a direction under subsection (2) below is in force in relation to him.

s.98(2) -

the Secretary of State may from time to time direct that an offender sentenced to
detention in a young offender institution shall be detained in a prison or remand centre
instead of a young offender institution.

3.2.2.3.2.2 Interaction with other sentencing orders
Offender serving detention in YOI turns 21 and convicted of subsequent offence
PCC(S)A 2000 s.97 455 : Term of detention in a young offender institution, and consecutive
sentences
s.97(5) -

subject to section 84 above (restriction on consecutive sentences for released
prisoners), where an offender who:
(a)

is serving a sentence of detention in a young offender institution, and

(b)

is aged 21 or over,

is convicted of one or more further offences for which he is liable to imprisonment, the
court shall have the power to pass one or more sentences of imprisonment to run
consecutively upon the sentence of detention in a young offender institution.
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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DTO
PCC(S)A 2000 s.106 456 : Interaction with sentences of detention in a young offender
institution
s.106(1) - where a court passes a sentence of detention in a young offender institution in the
case of an offender who is subject to a detention and training order, the sentence shall
take effect as follows:
(a)

if the offender has been released by virtue of s.102(2)-(5), at the beginning of the
day on which it is passed;

(b)

if not, either as mentioned in paragraph (a) above or, if the court so orders, at the
time when the offender would otherwise be released by virtue of subsection (2),
(3), (4) or (5) of section 102.

s.106(4) - subject to subsection (5) below, where at any time an offender is subject concurrently:
(a)

to a detention and training order, and

(b)

to a sentence of detention in a young offender institution,

he shall be treated for the purposes of sections 102 to 105 and of section 98 (place of
detention), PCC(S)A 2000 Part 5 Chapter IV of this Part (return to detention) and
Chapter 6 of Part 12 of the Criminal Justice Act 2003 (release, licences, supervision
and recall) as if he were subject only to the one of them that was imposed on the later
occasion.
s.106(5) - nothing in subsection (4) above shall require the offender to be released in respect of
either the order or the sentence unless and until he is required to be released in
respect of each of them.
Detention under s.91
R. v Fairhurst (1986) 8 Cr. App. R. (S.) 346
It is undesirable that sentences of [detention under s.91] and youth custody should be passed to
run either consecutively or concurrently with each other. It is not, however, always possible to
avoid this. The only way out of the problem in general may be to impose no separate penalty for
the offences or which [detention under s.91] is not available. Although that solution is not
altogether satisfactory, it provides fewer difficulties than any other possible method. (Lord Lane CJ,
at p.350)
3.2.3.4.

Extended sentences (EDS)

3.2.3.4.1

General

What is an extended sentence?
CJA 2003 s.226B 457 : Extended sentence for certain violent or sexual offences: under 18
s.226B(3) - an extended sentence of detention is a sentence of detention the term of which is
equal to the aggregate of:
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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(a)

the appropriate custodial term, and

(b)

a further period (the “extension period”) for which the offender is to be subject to
a licence.

Place of detention
CJA 2003 s.235 458 : Detention under sections 226, 226B and 228
s.235 -

a person sentenced to be detained under section 226, 226B or 228 is liable to be
detained in such place, and under such conditions, as may be determined by the
Secretary of State or by such other person as may be authorised by him for the
purpose.

3.2.3.4.2

Availability and power to order

Availability and power to order
R. v Robson [2006] EWCA Crim 1414; [2007] 1 Cr. App. R. (S.) 54 (p.301)
As a matter of statutory construction, we conclude that the age of the offender for the purpose of
determining which of the statutory regimes under Chapter 5 of Part 12 of the 2003 Act applies to
him is the offender’s age at the date of conviction… (Keith J, at [13])
CJA 2003 s.226B 459 : Extended sentence for certain violent or sexual offences: under 18
s.226B(1) - this section applies where:
(a)

a person aged under 18 is convicted of a specified offence (whether the offence
was committed before or after this section comes into force),

(b)

the court considers that there is a significant risk to members of the public of
serious harm occasioned by the commission by the offender of further specified
offences,

(c)

the court is not required by section 226(2) to impose a sentence of detention for
life under section 91 of the Sentencing Act, and

(d)

if the court were to impose an extended sentence of detention, the term that it
would specify as the appropriate custodial term would be at least 4 years.

s.226B(2) - the court may impose an extended sentence of detention on the offender.
Note: As to the requirement that the custodial term be at least four years, see R. v Pinnell [2010]
EWCA Crim 2848; [2011] 2 Cr. App. R. (S.) 30 (p.168): the headnote to which reads, in part:
… although by section 227(2B) of the 2003 Act, as inserted, the appropriate custodial term in
relation to each extended sentence had to be at least four years and separate consecutive
sentences, each shorter than four years, could not be extended even if their total was more than
four years, by section 153 of the Act the court in fixing the custodial term of an extended sentence
under section 227 could aggregate with a specified offence non-specified associated offences, to
consider the totality of offending, and so pass an extended sentence for the specified offence with
a custodial term longer than that offence alone would justify, provided that the custodial and the
extension term did not in aggregate exceed the maximum term permitted for that offence
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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See also the TICs and Totality Guideline (Sentencing Council) p.10.
CJA 2003 s.224 460 : Meaning of “specified offence”
s.224(1) - an offence is a “specified offence” for the purposes of CJA 2003 Part 12 Chapter 5 if it
is a specified violent offence or a specified sexual offence
s.224(3) in CJA 2003 Part 12 Chapter 5:
“serious harm” means death or serious personal injury, whether physical or
psychological;
“specified violent offence” means an offence specified in Part 1 of Schedule 15;
“specified sexual offence” means an offence specified in Part 2 of Schedule 15
CJA 2003 Sch.15 461 : Specified offences for the purposes of CJA 2003 Part 5 Chapter 12
Note: The schedule lists the offences for the purposes of the dangerous offender provisions. There
are pending amendments to the schedule and some paragraphs are not yet in force. The individual
paragraphs are not listed here. The Schedule was amended by SI 2015/778 art.3 and Sch.1 on 13
April 2015.
The assessment of dangerousness
CJA 2003 s.229 462 : The assessment of dangerousness
s.229(1) - application of section: where:
(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

(c)

may take into account any information about the defendant which is before it.

s.229(2A) - [provision dealing with service offences etc.]
s.229(2B) - [provision dealing with service disciplinary proceedings etc.]
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 224 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.15
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.37.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
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Pre-sentence report
CJA 2003 s.156 463 : Pre-sentence reports and other requirements
s.156(3) - subject to CJA s.156(4), a court must obtain and consider a pre-sentence report
before:
(a)

in the case of a custodial sentence, forming any such opinion as is mentioned in
CJA 2003 ss.152(2), 153(2) […] or 226A(1)(b) […]

s.156(4) - CJA 2003 s.156(3) does not apply if, in the circumstances of the case, the court is of
the opinion that it is unnecessary to obtain a pre-sentence report
3.2.3.4.3

Making the order

Determining the length of the custodial portion of the sentence
CJA 2003 s.226B 464 : Extended sentence for certain violent or sexual offences: under 18
s.226B(4) - the appropriate custodial term is the term of detention that would (apart from this
section) be imposed in compliance with section 153(2).
Determining the length of the extended licence
CJA 2003 s.226B 465 : Extended sentence for certain violent or sexual offences: under 18
s.226B(5) - the extension period must be a period of such length as the court considers necessary
for the purpose of protecting members of the public from serious harm occasioned by
the commission by the offender of further specified offences, subject to subsections
(5A) to (7).
s.226B(5A) - the extension period must be at least 1 year.
(6) The extension period must not exceed:
(a)

5 years in the case of a specified violent offence, and

(b)

8 years in the case of a specified sexual offence.

Length of total sentence may not exceed the maximum permitted for the offence
CJA 2003 s.226B 466 : Extended sentence for certain violent or sexual offences: under 18
s.226B(7) - the term of an extended sentence of detention imposed under this section in respect of
an offence may not exceed the term that, at the time the offence was committed, was
the maximum term of imprisonment permitted for the offence in the case of a person
aged 21 or over.
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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Reduction for guilty plea
Reduction in Sentence for a Guilty Plea Guideline, Sentencing Guidelines Council para.5.1
Where a sentence for a “dangerous offender” is imposed under the provisions in the Criminal
Justice Act 2003, whether the sentence requires the calculation of a minimum term or is an
extended sentence, the approach will be the same as for any other determinate sentence (see also
section G below).
Consecutive sentences
Note: It is permissible to impose consecutive extended sentences but it is desirable to not do so,
see e.g. R. v Lang [2005] EWCA Crim 2864; [2006] 2 Cr. App. R. (S.) 3 (p.13)
Judge should give reasons for imposing an extended sentence
R. v Lang [2005] EWCA Crim 2864; [2006] 2 Cr. App. R. (S.) 3 (p.13)
In accordance with CJA 2003 s.174, sentencers should usually give reasons for all their
conclusions, in particular a finding of dangerousness. Such an explanation should briefly identify
the information which has been taken into account.
CJA 2003 s.174 467 : Duty to give reasons for and to explain effect of sentence
s.174(1) - a court passing sentence on an offender has the duties in subsections (2) […]
s.174(2) - the court must state in open court, in ordinary language and in general terms, the
court’s reasons for deciding on the sentence
3.2.3.4.4

Offences committed before 5 April 2005 etc.

Offences which have been abolished/were committed prior to 5 April 2005
CJA 2003 s.226B 468 : Extended sentence for certain violent or sexual offences: under 18
s.226B(8) - in subsections (1)(a) and (6), references to a specified offence, a specified violent
offence and a specified sexual offence include an offence that:
(a)

was abolished before 4 April 2005, and

(b)

would have constituted such an offence if committed on the day on which the
offender was convicted of the offence.

s.226B(9) - where the offence mentioned in subsection (1)(a) was committed before 4 April 2005:

467

468

(a)

subsection (1) has effect as if paragraph (c) were omitted, and

(b)

subsection (4) has effect as if the words “in compliance with section 153(2)” were
omitted.

Commencement: Section 174(4) in force 5 April 2005, SI 2004/829 art.2(2)(e). Section 174(1)-(3)(b) and
(5)-(6) in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.124 and amended on 3 December
2012 by LASPOA 2012 Sch.21 para.36.
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3.2.3.4.5

Appeals

Fresh evidence
CJA 2003 s.229 469 : The assessment of dangerousness
s.229(1) - application of section: where:
(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

(c)

may take into account any information about the defendant which is before it.

CAA 1968 s.23: Evidence
s.23(1) -

the Court of Appeal may, if they think it necessary or expedient in the interests of
justice:
(a)

order the production of any document, exhibit or other thing connected with the
proceedings, the production of which appears to them necessary for the
determination of the case;

(b)

order any witness to attend for examination and be examined before the Court
(whether or not he was called in the proceedings from which the appeal lies); and

(c)

receive any evidence which was not adduced in the proceedings from which the
appeal lies

s.23(1A) - [supplementary to s.23(1)(a)]
s.23(2) -

469
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the Court of Appeal shall, in considering whether to receive any evidence, have regard
in particular to:
(a)

whether the evidence appears to the Court to be capable of belief;

(b)

whether it appears to the Court that the evidence may afford any ground for
allowing the appeal;

(c)

whether the evidence would have been admissible in the proceedings from which
the appeal lies on an issue which is the subject of the appeal; and

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
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(d)

whether there is a reasonable explanation for the failure to adduce the evidence
in those proceedings

R. v Beesley [2011] EWCA Crim 1021; [2012] 1 Cr. App. R. (S.) 15 (p.71)
As the provisions in relation to dangerousness require the court to take into account all information
and in the light of the practice set out in R. v Roberts [2006] EWCA Crim 2915; [2007] 1 W.L.R.
1109, s.23 [CAA 1968] does not constrain the Court of Appeal from receiving further information
about the offender where it is right to do so. (Thomas LJ, at [35])
3.2.3.4.6

Certificates of conviction

CJA 2003 s.232A 470 : Certificates of conviction for Sch.15B offence
s.232A -

where:
(a)

after the commencement of CJA 2003 Sch.15B a person is convicted in England
and Wales of an offence listed in that Schedule, and

(b)

the court by or before which the person is so convicted states in open court that
the person has been convicted of such an offence on that date, and

(c)

that court subsequently certifies that fact,

that certificate is evidence, for the purposes of CJA 2003 s.224A, that the person was
convicted of such an offence on that date
3.2.3.4.7

Interaction with other sentencing orders

Dangerousness provisions
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
The first question to be considered in all cases where these provisions apply is whether the
offender is dangerous. Where s.224A may be relevant there will be a temptation to move straight
to a consideration of that provision. That temptation should be resisted. It may lead to the omission
of the crucial first question of whether the offender is dangerous.
The order in which a judge should approach sentencing in a case of this type is this:

470

i)

consider the question of dangerousness. If the offender is not dangerous and
s.224A does not apply, a determinate sentence should be passed. If the offender
is not dangerous and the conditions in s.224A are satisfied then (subject to s.2(a)
and (b)), a life sentence must be imposed;

ii)

if the offender is dangerous, consider whether the seriousness of the offence and
offences associated with it justify a life sentence. Seriousness is to be considered
as set out at [22];

iii)

if a life sentence is justified then the judge must pass a life sentence in
accordance with s.225 . If s.224A also applies, the judge should record that fact
in open court;

iv)

if a life sentence is not justified, then the sentencing judge should consider
whether s.224A applies. If it does then (subject to the terms of s.224A) a life
sentence must be imposed; and

Commencement: 3 December 2012, as inserted by LASPOA 2012 Sch.19 para.21
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v)

if s.224A does not apply the judge should then consider the provisions of s.226A
. Before passing an extended sentence the judge should consider a determinate
sentence.

(Lord Thomas CJ, at [42]-[43])
3.2.3.5.

Detention for life (discretionary under CJA 2003)

3.2.3.5.1

General

Interpretation
CJA 2003 s.226 471 : Detention for life for serious offences committed by those under 18
s.226(5) - an offence the sentence for which is imposed under this section is not to be regarded
as an offence the sentence for which is fixed by law.
Note: The title to section 226 states it applies to offenders who committed offences when they
were aged 18, however the section reveals that it is the age at date of conviction which determines
whether or not the section applies. Therefore, an offence committed by a 17-year-old who was
convicted of the offence aged 18, section 225 would apply, not 226.
Place of detention
CJA 2003 s.235 472 : Detention under sections 226, 226B and 228
s.235 -

a person sentenced to be detained under section 226, 226B or 228 is liable to be
detained in such place, and under such conditions, as may be determined by the
Secretary of State or by such other person as may be authorised by him for the
purpose.

3.2.3.5.2

Availability and test to apply

Availability
CJA 2003 s.226 473 : Detention for life for serious offences committed by those under 18
s.226(1) - this section applies where:

471

472
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(a)

a person aged under 18 is convicted of a serious offence committed after the
commencement of this section, and

(b)

the court is of the opinion that there is a significant risk to members of the public
of serious harm occasioned by the commission by him of further specified
offences.

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. CJA 2003 ss.226 was moved
underneath a new heading on 3 December 2012 by LASPOA 2012 Sch.19 para.17, SI 2012/2906
art.2(q).
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. CJA 2003 ss.226 was moved
underneath a new heading on 3 December 2012 by LASPOA 2012 Sch.19 para.17, SI 2012/2906
art.2(q).
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Assessment of dangerousness
CJA 2003 s.229 474 : The assessment of dangerousness
s.229(1) - application of section: where:
(a)

a person has been convicted of a specified offence, and

(b)

it falls to a court to assess under any of sections 225 to 228 whether there is a
significant risk to members of the public of serious harm occasioned by the
commission by him of further such offences

s.229(2) - duty/discretion when assessing significant risk: the court:
(a)

must take into account all such information as is available to it about the nature
and circumstances of the offence,

(aa) may take into account all such information as is available to it about the nature
and circumstances of any other offences of which the defendant has been
convicted by a court anywhere in the world,
(b)

may take into account any information which is before it about any pattern of
behaviour of which any of the offences mentioned in paragraph (a) or (aa) forms
part, and

(c)

may take into account any information about the defendant which is before it.

s.229(2A) - [provision dealing with service offences etc.]
s.229(2B) - [provision dealing with service disciplinary proceedings etc.]
3.2.3.5.3

Duty to impose life sentence

Duty to impose detention for life under s.91
CJA 2003 s.226 475 : Detention for life for serious offences committed by those under 18
s.226(2) - if:
(a)

the offence is one in respect of which the offender would apart from this section
be liable to a sentence of detention for life under PCC(S)A 2000 s.91, and

(b)

the court considers that the seriousness of the offence, or of the offence and one
or more offences associated with it, is such as to justify the imposition of a
sentence of detention for life,

the court must impose a sentence of detention for life under that section.

474
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. Section 229 was moved to a new
part of the Act on 3 December 2012, LASPOA 2012 Sch.19 para.18
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.18. CJA 2003 ss.226 was moved
underneath a new heading on 3 December 2012 by LASPOA 2012 Sch.19 para.17, SI 2012/2906
art.2(q).
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PCC(S)A 2000 s.91 476 : Offenders under 18 convicted of certain serious offences: power to
detain for specified period
s.91(1) -

PCC(S)A 2000 s.91(3) applies where a person aged under 18 is convicted on
indictment of:
(a)

an offence punishable in the case of a person aged 21 or over with imprisonment
for 14 years or more, not being an offence the sentence for which is fixed by law;
or

(b)

an offence under SOA 2003 s.3 (sexual assault); or

(c)

an offence under SOA 2003 s.13 (child sex offences committed by children or
young persons); or

(d)

an offence under SOA 2003 s.25 (sexual activity with a child family member); or

(e)

an offence under SOA 2003 s.26 (inciting a child family member to engage in
sexual activity).

s.91(1A) - PCC(S)A 2000 s.91(3) also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence:
(i)

under FA 1968 s.5(1)(a), (ab), (aba), (ac), (ad), (ae), (af) or (c) (prohibited
weapons), or

(ii)

under FA 1968 s.5(1A)(a),

(b)

the offence was committed after the commencement of FA 1968 s.51A and for
the purposes of subsection (3) of that section at a time when he was aged 16 or
over, and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2) (exceptional
circumstances which justify its not imposing required custodial sentence).

s.91(1B) - subsection (3) below also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence under the
Firearms Act 1968 that is listed in section 51A(1A)(b), (e) or (f) of that Act and
was committed in respect of a firearm or ammunition specified in section 5(1)(a),
(ab), (aba), (ac), (ad), (ae), (af) or (c) or section 5(1A)(a) of that Act;

(b)

the offence was committed after the commencement of Violent Crime Reduction
Act 2006 s.30 and for the purposes of section 51A(3) of the Firearms Act 1968 at
a time when he was aged 16 or over; and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2).

s.91(1C) - subsection (3) below also applies where:

s.91(3) -
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(a)

a person aged under 18 is convicted of an offence under VCRA 2006 s.28 (using
someone to mind a weapon);

(b)

VCRA 2006 s.29(3) applies (minimum sentences in certain cases); and

(c)

the court is of the opinion mentioned in VCRA 2006 s.29(6) (exceptional
circumstances which justify not imposing the minimum sentence).

if the court is of the opinion that neither a youth rehabilitation order nor a detention and
training order is suitable, the court may sentence the offender to be detained for such

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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period, not exceeding the maximum term of imprisonment with which the offence is
punishable in the case of a person aged 21 or over, as may be specified in the
sentence.
s.91(4) -

subsection (3) above is subject to (in particular) CJA 2003 ss.152 and 153

s.91(5) -

where:
(a)

FA 1968 s.51A(2), or

(b)

VCRA 2006 s.29(6),

requires the imposition of a sentence of detention under this section for a term of at
least the term provided for in that section, the court shall sentence the offender to be
detained for such period, of at least the term so provided for but not exceeding the
maximum term of imprisonment with which the offence is punishable in the case of a
person aged 18 or over, as may be specified in the sentence.
3.2.3.5.4

Guidance

Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359) at [22] and [23]
[…] [T]aking into account the law prior to the coming into force of the CJA 2003 and the whole of
the new statutory provisions, the question in s.225(2)(b) as to whether the seriousness of the
offence (or of the offence and one or more offences associated with it) is such as to justify a life
sentence requires consideration of:
i)

The seriousness of the offence itself, on its own or with other offences associated
with it in accordance with the provisions of CJA 2003 s.143(1). This is always a
matter for the judgment of the court.

ii)

The defendant’s previous convictions (in accordance with CJA 2003 s.143(2)).

iii)

The level of danger to the public posed by the defendant and whether there is a
reliable estimate of the length of time he will remain a danger.

iv)

The available alternative sentences.

It is inevitable that the application of s.225 in its current form will lead to the imposition
of life sentences in circumstances where previously the sentence would have been one
of IPP. It is what Parliament intended and also ensures (as Parliament also intended),
so far as is possible, the effective protection of the public.
(Lord Thomas CJ at [22]-[23])
Note: It is important to remember that the comments above were in the context of the adult form of
life sentence and different considerations may apply.
3.2.3.5.5

Setting the minimum term

What is a life sentence?
Criminal Practice Directions 2015 VII Sentencing
L.1

Section 82A of the Powers of Criminal Courts (Sentencing) Act 2000 empowers a
judge when passing a sentence of life imprisonment, where such a sentence is not
fixed by law, to specify by order such part of the sentence (‘the relevant part’) as shall
be served before the prisoner may require the Secretary of State to refer his case to
the Parole Board. This is applicable to defendants under the age of 18 years as well as
to adult defendants.
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L.2

Thus the life sentence falls into two parts:
(a)

the relevant part, which consists of the period of detention imposed for
punishment and deterrence, taking into account the seriousness of the offence,
and

(b)

the remaining part of the sentence, during which the prisoner’s detention will be
governed by consideration of risk to the public.

Definitions
PCC(S)A 2000 s.82A 477 : Determination of tariffs
s.82A(7) - definitions for s.82A:
“court” includes the Court Martial;
“life sentence” means a sentence mentioned in C(S)A 1997 s.34(2) other than a
sentence mentioned in s.34(2)(d) or (e)
s.82A(8) - [provision dealing with service courts]
C(S)A 1997 s.34 478 : Interpretation of Chapter II
s.34(1) -

in this Chapter “life prisoner” means a person serving one or more life sentences and
includes a transferred life prisoner as defined by section 273 of the Criminal Justice Act
2003.

s.34(2) -

in this section “life sentence” means any of the following imposed for an offence,
whether committed before or after the commencement of this Chapter, namely—

477

478
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(a)

a sentence of imprisonment for life;

(b)

a sentence of detention during Her Majesty’s pleasure or for life under section 90
or 91 of the Powers of Criminal Courts (Sentencing) Act 2000; and

(c)

a sentence of custody for life under section 93 or 94 of that Act.

(d)

a sentence of imprisonment or detention in a young offender institution for public
protection under section 225 of the Criminal Justice Act 2003 (including one
passed as a result of section 219 of the Armed Forces Act 2006),

(e)

a sentence of detention for public protection under section 226 of that Act
(including one passed as a result of section 221 of the Armed Forces Act 2006);

(f)

a sentence of detention for life under section 209 of the Armed Forces Act 2006;

(g)

a sentence under section 218 of that Act (detention at Her Majesty’s pleasure).

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f).
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Duty to specify minimum term
PCC(S)A 2000 s.82A 479 : Determination of tariffs
s.82A(1) - application of section: where a court passes a life sentence in circumstances where the
sentence is not fixed by law
s.82A(2) - the court shall, unless it makes an order under PCC(S)A 2000 s.82A(4), order that
C(S)A 1997 s.28(5)-(8) (referred to in this section as the “early release provisions”)
shall apply to the defendant as soon as he has served the part of his sentence which is
specified in the order
Criminal Practice Directions 2015 VII Sentencing
L.4

In cases where the judge is to specify the relevant part of the sentence under section
82A, the judge should permit the advocate for the defendant to address the court as to
the appropriate length of the relevant part. Where no relevant part is to be specified,
the advocate for the defendant should be permitted to address the court as to the
appropriateness of this course of action.

Determining the length
PCC(S)A 2000 s.82A 480 : Determination of tariffs
s.82A(3) - the part of his sentence shall be such as the court considers appropriate taking into
account:
(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it;

(b)

the effect that the following would have if the court had sentenced the offender to
a term of imprisonment—

(c)

(i)

section 240ZA of the Criminal Justice Act 2003 (crediting periods of remand
in custody);

(ii)

section 246 of the Armed Forces Act 2006 (equivalent provision for service
courts);

(iii)

any direction which the court would have given under section 240A of the
Criminal Justice Act 2003 (crediting periods of remand on bail subject to
certain types of condition); and

the early release provisions as compared with CJA 2003 s.244(1) (duty to
release prisoners at half-way point of sentence etc.)

Criminal Practice Directions 2015 VII Sentencing
L.5

479

480

In specifying the relevant part of the sentence, the judge should have regard to the
specific terms of section 82A and should indicate the reasons for reaching his decision
as to the length of the relevant part.

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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Note: As to the appropriate length of the minimum term, as a proportion of the notional determinate
sentence, see R. v Szczerba [2002] EWCA Crim 440; [2002] 2 Cr. App. R. (S.) 86 (p.387). The
headnote to which reads:
half the notional determinate sentence should be taken, less time spent in custody on a remand,
as the period specified to be served. If a judge specified a higher proportion than one half, he
should always state his reasons for so doing.
No power to impose a “whole life” minimum term
PCC(S)A 2000 s.82A 481 : Determination of tariffs
s.82A(4) - if the defendant was aged 21 or over when he committed the offence and the court is
of the opinion that, because of the seriousness of the offence or of the combination of
the offence and one or more offences associated with it, no order should be made
under PCC(S)A 2000 s.82A(2), the court shall order that, the early release provisions
shall not apply
Criminal Practice Directions 2015 VII Sentencing
L.3

The judge is not obliged by statute to make use of the provisions of section 82A when
passing a life sentence. However, the judge should do so, save in the very exceptional
case where the judge considers that the offence is so serious that detention for life is
justified by the seriousness of the offence alone, irrespective of the risk to the public. In
such a case, the judge should state this in open court when passing sentence.

Reduction for guilty plea
Reduction in Sentence for a Guilty Plea Guideline, Sentencing Guidelines Council para.5.1
Where a sentence for a “dangerous offender” is imposed under the provisions in the Criminal
Justice Act 2003, whether the sentence requires the calculation of a minimum term or is an
extended sentence, the approach will be the same as for any other determinate sentence (see also
section G below).
3.2.3.5.6

Interaction with other sentencing orders

Dangerousness provisions
Attorney General’s Reference (No. 27 of 2013) [2014] EWCA Crim 334; [2014] 2 Cr. App. R.
(S.) 45 (p.359)
The first question to be considered in all cases where these provisions apply is whether the
offender is dangerous. Where s.224A may be relevant there will be a temptation to move straight
to a consideration of that provision. That temptation should be resisted. It may lead to the omission
of the crucial first question of whether the offender is dangerous.
The order in which a judge should approach sentencing in a case of this type is this:
i)

481
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consider the question of dangerousness. If the offender is not dangerous and
s.224A does not apply, a determinate sentence should be passed. If the offender
is not dangerous and the conditions in s.224A are satisfied then (subject to s.2(a)
and (b)), a life sentence must be imposed;

Commencement: 30 November 2000, as inserted by CJCSA 2000 s.60(1), CJCSA 2000 s.80. The
section was amended on 18 December 2003 by CJA 2003 Sch.32 para.109 to bring it in line with the
regime for life sentences under s.225 and 226, CJA 2003 s.336(2).
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ii)

if the offender is dangerous, consider whether the seriousness of the offence and
offences associated with it justify a life sentence. Seriousness is to be considered
as set out at [22];

iii)

if a life sentence is justified then the judge must pass a life sentence in
accordance with s.225 . If s.224A also applies, the judge should record that fact
in open court;

iv)

if a life sentence is not justified, then the sentencing judge should consider
whether s.224A applies. If it does then (subject to the terms of s.224A) a life
sentence must be imposed; and

v)

if s.224A does not apply the judge should then consider the provisions of s.226A.
Before passing an extended sentence the judge should consider a determinate
sentence.

(Lord Thomas CJ, at [42]-[43])
Note: It is important to remember that the comments of the court were in the context of adult
offenders.
DTO/Detention in YOI
R. v Fairhurst (1986) 8 Cr. App. R. (S.) 346
It is undesirable that sentences of [detention under s.91] and youth custody should be passed to
run either consecutively or concurrently with each other. It is not, however, always possible to
avoid this. The only way out of the problem in general may be to impose no separate penalty for
the offences or which [detention under s.91] is not available. Although that solution is not
altogether satisfactory, it provides fewer difficulties than any other possible method. (Lord Lane CJ,
at p. 350)
Hospital and Guardianship Orders
MHA 1983 s.37 482 : Powers of courts to order hospital admission or guardianship
s.37(8) -

where an order is made under s.37, the court shall not pass […] a sentence of
imprisonment […] and for the purposes of this subsection “sentence of imprisonment”
includes any sentence or order for detention.

Sexual Offences Prevention Orders
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468)
The court did not say that no SOPO will ever be appropriate in the case of an indefinite sentence,
but the court had not on the material before it been able to envisage an instance when it would.
The usual rule ought to be that an indeterminate sentence needs no SOPO, at least unless there
was some very unusual feature which means that such an order could add something useful and
did not run the risk of undesirably tying the hands of the offender managers later. 483
R. v MI [2012] EWCA Crim 1792
As a result of Smith it will be rare for a SOPO to be made simultaneously with an indeterminate
custodial sentence. Rare, of course, does not mean never. In general, however, SOPOs should

482
483

Commencement: 30 September 2983, MHA 1983 s.149(2).
It seems likely that this decision would apply with equal force to the new SHPOs, dealt with in part 3(4).
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not be ordered when a defendant is sentenced to imprisonment for public protection. (Lord Judge
CJ, at [2])
3.2.3.6.

Detention for life (discretionary under common law)

3.2.3.6.1

The existence of the power

R. v Saunders [2013] EWCA Crim 1027; [2014] 1 Cr. App. R. (S.) 45 (p.258)
[…] [N]either the 2003 Act, nor LASPOA 2012, imposed any limit on the power of the court to
impose a sentence of life imprisonment in cases where a sentence of life imprisonment may be
imposed but the case does not fall within either the statutory life sentence (CJA 2003 s.224A) or
the discretionary life sentence (CJA 2003 s.225). Some of these offences may involve a significant
risk of serious harm to the public, but are not included within the list of “specified” offences in the
dangerousness provisions in the 2003 Act. One obvious example is the offender who commits
repeated offences of very serious drug supplying which justifies the imposition of the life sentence.
In circumstances like these the court is not obliged to impose the sentence in accordance with
s.225(2), but its discretion to do so is unaffected.
In reality, the occasions when this second form of discretionary life sentence is likely to be imposed
will be rare, and no inconvenience has yet resulted from applying the description “discretionary” to
both forms of sentence. (Lord Chief Justice, at [11] – [12])
3.2.3.6.2

Setting the minimum term

Note: See 3.2.2.3.2, ‘Setting the minimum term’ in the Life imprisonment (CJA 2003 s.225) section.
3.2.3.7.

Life (mandatory life)

3.2.3.7.1

Power

M(ADP)A 1965 s.1 484 : Abolition of death penalty for murder
s.1(1) -

no person shall suffer death for murder, and a person convicted of murder shall be
sentenced to imprisonment for life.

s.1(3) -

for the purpose of any proceedings on or subsequent to a person’s trial on a charge of
capital murder, that charge and any plea or finding of guilty of capital murder shall be
treated as being or having been a charge, or a plea or finding of guilty, of murder only;
and if at the commencement of this Act a person is under sentence of death for
murder, the sentence shall have effect as a sentence of imprisonment for life.

PCC(S)A 2000 s.90 485 : Offenders who commit murder etc. when under 18: duty to detain at
Her Majesty’s pleasure
s.90 -

where a person convicted of murder or any other offence the sentence for which is
fixed by law as life imprisonment appears to the court to have been aged under 18 at
the time the offence was committed, the court shall (notwithstanding anything in this or
any other Act) sentence him to be detained during Her Majesty’s pleasure.

Note: The title of the section and the section contents use two different terms: detained at/during
HM’s pleasure.

484
485
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Commencement: 9 November 1965, M(ADPA) 1965 s.3(4).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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3.2.3.7.2

Setting the minimum term

Application of section
CJA 2003 s.269 486 : Determination of minimum term in relation to mandatory life sentence
s.269(1) - this section applies where after the commencement of this section a court passes a life
sentence in circumstances where the sentence is fixed by law.
Duty to set minimum term or impose whole life order
CJA 2003 s.269 487 : Determination of minimum term in relation to mandatory life sentence
s.269(2) - the court must, unless it makes an order under subsection (4), order that the provisions
of C(S)A 1997 s.28(5) to (8) (referred to in this Chapter as “the early release
provisions”) are to apply to the defendant as soon as he has served the part of his
sentence which is specified in the order.
s.269(4) - if the defendant was 21 or over when he committed the offence and the court is of the
opinion that, because of the seriousness of the offence, or of the combination of the
offence and one or more offences associated with it, no order should be made under
subsection (2), the court must order that the early release provisions are not to apply to
the defendant.
Determining the length
CJA 2003 s.269 488 : Determination of minimum term in relation to mandatory life sentence
s.269(3) - the part of his sentence is to be such as the court considers appropriate taking into
account:
(a)

the seriousness of the offence, or of the combination of the offence and any one
or more offences associated with it, and

(b)

the effect of section 240ZA (crediting periods of remand in custody) or of any
direction which it would have given under section 240A (crediting periods of
remand on certain types of bail) if it had sentenced him to a term of
imprisonment.

s.269(3A) - the reference in subsection (3)(b) to section 240ZA includes AFA 2006 s.246 (crediting
periods in service custody).
s.269(5) - in considering under subsection (3) or (4) the seriousness of an offence (or of the
combination of an offence and one or more offences associated with it), the court must
have regard to:

486
487
488

(a)

the general principles set out in Schedule 21, and

(b)

any guidelines relating to offences in general which are relevant to the case and
are not incompatible with the provisions of Schedule 21.

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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Starting points
CJA 2003 Sch.21 para.4 489 : Determination of minimum term in relation to mandatory life
sentence
para.4(1) - if:
(a)

the court considers that the seriousness of the offence (or the combination of the
offence and one or more offences associated with it) is exceptionally high, and

(b)

the offender was aged 21 or over when he committed the offence,

the appropriate starting point is a whole life order.
para.4(2) cases that would normally fall within sub-paragraph (1)(a) include:
(a)

(b)

the murder of two or more persons, where each murder involves any of the
following:
(i)

a substantial degree of premeditation or planning,

(ii)

the abduction of the victim, or

(iii)

sexual or sadistic conduct,

the murder of a child if involving the abduction of the child or sexual or sadistic
motivation,

(ba) the murder of a police officer or prison officer in the course of his or her duty,
(c)

a murder done for the purpose of advancing a political, religious, racial or
ideological cause, or

(d)

a murder by a defendant previously convicted of murder.

CJA 2003 Sch.21 para.5 490 : Determination of minimum term in relation to mandatory life
sentence
para.5(1) - if:
(a)

the case does not fall within paragraph 4(1) but the court considers that the
seriousness of the offence (or the combination of the offence and one or more
offences associated with it) is particularly high, and

(b)

the defendant was aged 18 or over when he committed the offence,

the appropriate starting point, in determining the minimum term, is 30 years.
para.5(2) - cases that (if not falling within paragraph 4(1)) would normally fall within sub-paragraph
(1)(a) include:

489
490
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(b)

a murder involving the use of a firearm or explosive,

(c)

a murder done for gain (such as a murder done in the course or furtherance of
robbery or burglary, done for payment or done in the expectation of gain as a
result of the death),

(d)

a murder intended to obstruct or interfere with the course of justice,

(e)

a murder involving sexual or sadistic conduct,

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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(f)

the murder of two or more persons,

(g)

a murder that is racially or religiously aggravated or aggravated by sexual
orientation, disability or transgender identity, or

(h)

a murder falling within paragraph 4(2) committed by a defendant who was aged
under 21 when he committed the offence.

CJA 2003 Sch.21 para.5A 491 : Determination of minimum term in relation to mandatory life
sentence
para.5A(1) - if:
(a)

the case does not fall within paragraph 4(1) or 5(1),

(b)

the offence falls within sub-paragraph (2), and

(c)

the defendant was aged 18 or over when the offender committed the offence,

the offence is normally to be regarded as sufficiently serious for the appropriate starting
point, in determining the minimum term, to be 25 years.
para5A(2) - the offence falls within this sub-paragraph if the defendant took a knife or other weapon
to the scene intending to:
(a)

commit any offence, or

(b)

have it available to use as a weapon,

and used that knife or other weapon in committing the murder.
CJA 2003 Sch.21 para.6 492 : Determination of minimum term in relation to mandatory life
sentence
para.6 -

if the defendant was aged 18 or over when he committed the offence and the case
does not fall within paragraph 4(1), 5(1) or 5A(1), the appropriate starting point, in
determining the minimum term, is 15 years.

CJA 2003 Sch.21 para.7 493 : Determination of minimum term in relation to mandatory life
sentence
para.7 -

if the defendant was aged under 18 when he committed the offence, the appropriate
starting point, in determining the minimum term, is 12 years.

Aggravation and Mitigation
CJA 2003 Sch.21 para.8 494 : Determination of minimum term in relation to mandatory life
sentence
para.8 -

491

492
493
494

having chosen a starting point, the court should take into account any aggravating or
mitigating factors, to the extent that it has not allowed for them in its choice of starting
point.

Commencement: 2 March 2010, as inserted by SI 2010/197 art.2(2). Paragraph 5A does not apply in
relation to a life sentence imposed for an offence of murder committed before the commencement day,
SI 2010/197 art.3.
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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CJA 2003 Sch.21 para.9 495 : Determination of minimum term in relation to mandatory life
sentence
para.9 -

detailed consideration of aggravating or mitigating factors may result in a minimum
term of any length (whatever the starting point), or in the making of a whole life order.

CJA 2003 Sch.21 para.10 496 : Determination of minimum term in relation to mandatory life
sentence
para.10 -

aggravating factors (additional to those mentioned in paragraph 4(2), 5(2) and 5A(2))
that may be relevant to the offence of murder include:
(a)

a significant degree of planning or premeditation,

(b)

the fact that the victim was particularly vulnerable because of age or disability,

(c)

mental or physical suffering inflicted on the victim before death,

(d)

the abuse of a position of trust,

(e)

the use of duress or threats against another person to facilitate the commission
of the offence,

(f)

the fact that the victim was providing a public service or performing a public duty,
and

(g)

concealment, destruction or dismemberment of the body.

CJA 2003 Sch.21 para.11 497 : Determination of minimum term in relation to mandatory life
sentence
para.11 -

mitigating factors that may be relevant to the offence of murder include:
(a)

an intention to cause serious bodily harm rather than to kill,

(b)

lack of premeditation,

(c)

the fact that the defendant suffered from any mental disorder or mental disability
which (although not falling within Homicide Act 1957 s.2(1)), lowered his degree
of culpability,

(d)

the fact that the defendant was provoked (for example, by prolonged stress),

(e)

the fact that the defendant acted to any extent in self-defence or in fear of
violence,

(f)

a belief by the defendant that the murder was an act of mercy, and

(g)

the age of the defendant.

CJA 2003 Sch.21 para.12 498 : Determination of minimum term in relation to mandatory life
sentence
para.12 -

nothing in Sch.21 restricts the application of:
(a)

495
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section 143(2) (previous convictions),

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
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(b)

section 143(3) (bail), or

(c)

section 144 (guilty plea),

or of Armed Forces Act 2006 s.238(1)(b) or (c) or s.239
3.2.3.7.3

Giving reasons

CJA 2003 s.270 499 : Duty to give reasons
s.270(1) - subsection (2) applies where a court makes an order under section 269(2) or (4).
s.270(2) - in complying with the duty under section 174(2) to state its reasons for deciding on the
order made, the court must, in particular:
(a)

state which of the starting points in Schedule 21 it has chosen and its reasons for
doing so, and

(b)

state its reasons for any departure from that starting point.

Criminal Practice Directions 2015 VII Sentencing
P.1

Having gone through the three or four steps outlined above, the court is then under a
duty, under section 270 of the Act, to state in open court, in ordinary language, its
reasons for deciding on the minimum term or for passing a whole life order.

P.2

In order to comply with this duty, the court should state clearly the minimum term it has
determined. In doing so, it should state which of the starting points it has chosen and
its reasons for doing so. Where the court has departed from that starting point due to
mitigating or aggravating features, it must state the reasons for that departure and any
aggravating or mitigating features which have led to that departure. At that point, the
court should also declare how much, if any, time is being deducted for time spent in
custody and/or on bail subject to a qualifying curfew condition. The court must then
explain that the minimum term is the minimum amount of time the prisoner will spend in
prison, from the date of sentence, before the Parole Board can order early release. If it
remains necessary for the protection of the public, the prisoner will continue to be
detained after that date. The court should also state that where the prisoner has served
the minimum term and the Parole Board has decided to direct release, the prisoner will
remain on licence for the rest of his life and may be recalled to prison at any time.

P.3

Where the offender was 21 or over when he committed the offence and the court
considers that the seriousness of the offence is so exceptionally high that a ‘whole life
order’ is appropriate, the court should state clearly its reasons for reaching this
conclusion. It should also explain that the early release provisions will not apply.

3.2.3.7.4

Guidance

Criminal Practice Directions 2015 VII Sentencing
M.1

499

The purpose of this section is to give practical guidance as to the procedure for
passing a mandatory life sentence under section 269 and schedule 21 of the Criminal
Justice Act 2003 (‘the Act’). This direction also gives guidance as to the transitional
arrangements under section 276 and schedule 22 of the Act. It clarifies the correct
approach to looking at the practice of the Secretary of State prior to December 2002 for
the purposes of schedule 22 of the Act, in the light of the judgment in R. v Sullivan,

Commencement: 18 December 2003, CJA 2003 s.336(2).
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Gibbs, Elener and Elener [2004] EWCA Crim 1762,[2005] 1 Cr. App. R. 3, [2005] 1
Cr. App. R. (S.) 67.
M.2

Section 269 came into force on 18 December 2003. Under section 269, all courts
passing a mandatory life sentence must either announce in open court the minimum
term the prisoner must serve before the Parole Board can consider release on licence
under the provisions of section 28 of the Crime (Sentences) Act 1997 (as amended by
section 275 of the Act), or announce that the seriousness of the offence is so
exceptionally high that the early release provisions should not apply at all (a ‘whole life
order’).

M.3

In setting the minimum term, the court must set the term it considers appropriate taking
into account the seriousness of the offence. In considering the seriousness of the
offence, the court must have regard to the general principles set out in Schedule 21 of
the Act as amended and any guidelines relating to offences in general which are
relevant to the case and not incompatible with the provisions of Schedule 21. Although
it is necessary to have regard to such guidance, it is always permissible not to apply
the guidance if a judge considers there are reasons for not following it. It is always
necessary to have regard to the need to do justice in the particular case. However, if a
court departs from any of the starting points given in Schedule 21, the court is under a
duty to state its reasons for doing so (section 270(2)(b) of the Act).

M.4

Schedule 21 states that the first step is to choose one of five starting points: “whole
life”, 30 years, 25 years, 15 years or 12 years. Where the 15 year starting point has
been chosen, judges should have in mind that this starting point encompasses a very
broad range of murders. At paragraph 35 of Sullivan, the court found it should not be
assumed that Parliament intended to raise all minimum terms that would previously
have had a lower starting point, to 15 years.

M.5

Where the offender was 21 or over at the time of the offence, and the court takes the
view that the murder is so grave that the offender ought to spend the rest of his life in
prison, the appropriate starting point is a ‘whole life order’. (paragraph 4(1) of Schedule
21). The effect of such an order is that the early release provisions in section 28 of the
Crime (Sentences) Act 1997 will not apply. Such an order should only be specified
where the court considers that the seriousness of the offence (or the combination of
the offence and one or more other offences associated with it) is exceptionally high.
Paragraph 4 (2) sets out examples of cases where it would normally be appropriate to
take the ‘whole life order’ as the appropriate starting point.

M.6

Where the offender is aged 18 to 20 and commits a murder that is so serious that it
would require a whole life order if committed by an offender aged 21 or over, the
appropriate starting point will be 30 years. (Paragraph 5(2)(h) of Schedule 21).

M.7

Where a case is not so serious as to require a ‘whole life order’ but where the
seriousness of the offence is particularly high and the offender was aged 18 or over
when he committed the offence, the appropriate starting point is 30 years (paragraph
5(1) of Schedule 21). Paragraph 5 (2) sets out examples of cases where a 30 year
starting point would normally be appropriate (if they do not require a ‘whole life order’).

M.8

Where the offender was aged 18 or over when he committed the offence, took a knife
or other weapon to the scene intending to commit any offence or have it available to
use as a weapon, and used it in committing the murder, the offence is normally to be
regarded as sufficiently serious for an appropriate starting point of 25 years (paragraph
5A of Schedule 21).

M.9

Where the offender was aged 18 or over when he committed the offence and the case
does not fall within paragraph 4 (1), 5 (1) or 5A(1) of Schedule 21, the appropriate
starting point is 15 years (see paragraph 6).
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M.10

18 to 20 year olds are only the subject of the 30-year, 25-year and 15-year starting
points.

M.11

The appropriate starting point when setting a sentence of detention during Her
Majesty’s pleasure for offenders aged under 18 when they committed the offence is
always 12 years (paragraph 7 of Schedule 21).

M.12

The second step after choosing a starting point is to take account of any aggravating or
mitigating factors which would justify a departure from the starting point. Additional
aggravating factors (other than those specified in paragraphs 4 (2), 5(2) and 5A) are
listed at paragraph 10 of Schedule 21. Examples of mitigating factors are listed at
paragraph 11 of Schedule 21. Taking into account the aggravating and mitigating
features, the court may add to or subtract from the starting point to arrive at the
appropriate punitive period.

M.13

The third step is that the court should consider the effect of section 143(2) of the Act in
relation to previous convictions; section 143(3) of the Act where the offence was
committed whilst the offender was on bail; and section 144 of the Act where the
offender has pleaded guilty (paragraph 12 of Schedule 21). The court should then take
into account what credit the offender would have received for a remand in custody
under section 240 or 240ZA of the Act and/or for a remand on bail subject to a
qualifying curfew condition under section 240A, but for the fact that the mandatory
sentence is one of life imprisonment. Where the offender has been thus remanded in
connection with the offence or a related offence, the court should have in mind that no
credit will otherwise be given for this time when the prisoner is considered for early
release. The appropriate time to take it into account is when setting the minimum term.
The court should make any appropriate subtraction from the punitive period it would
otherwise impose, in order to reach the minimum term.

M.14

Following these calculations, the court should have arrived at the appropriate minimum
term to be announced in open court. As paragraph 9 of Schedule 21 makes clear, the
judge retains ultimate discretion and the court may arrive at any minimum term from
any starting point. The minimum term is subject to appeal by the offender under section
271 of the Act and subject to review on a reference by the Attorney-General under
section 272 of the Act.

3.2.3.7.5

Appeals

Tariff reviews
R. (Smith) v Secretary of State for the Home Department [2005] UKHL 51; [2006] 1 AC 159
The tariff for a person sentenced to detention during Her Majesty’s Pleasure may be reduced on
reconsideration if there is clear evidence of exceptional and unforeseen progress.
Appeals against sentence
CJA 2003 s.271 500 : Appeals
s.271(1) - in CAA 1968 s.9 (appeal against sentence following conviction on indictment), after
subsection (1) there is inserted:
“(1A) In subsection (1) of this section, the reference to a sentence fixed by law does
not include a reference to an order made under subsection (2) or (4) of section 269 of
500
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the Criminal Justice Act 2003 in relation to a life sentence (as defined in section 277 of
that Act) that is fixed by law.”.
s.271(2) - [provision dealing with CMAC]
Attorney General’s References
CJA 2003 s.272 501 : Review of minimum term on a reference by Attorney General
s.272(1) - in CJA 1988 s.36 (reviews of sentencing) after subsection (3) there is inserted:
“(3A) Where a reference under this section relates to an order under subsection (2) of
section 269 of the Criminal Justice Act 2003 (determination of minimum term in relation
to mandatory life sentence), the Court of Appeal shall not, in deciding what order under
that section is appropriate for the case, make any allowance for the fact that the person
to whom it relates is being sentenced for a second time.”.
s.272(2) - [provision dealing with armed forces]
s.272(3) - [provision dealing with armed forces]
3.2.3.7.6

Life prisoners transferred to England and Wales

CJA 2003 s.273 502 : Life prisoners transferred to England and Wales
s.273(1) - the SoS must refer the case of any transferred life prisoner to the High Court for the
making of one or more relevant orders.
s.273(2) - in subsection (1) “transferred life prisoner” means a person:
(a)

on whom a court in a country or territory outside the British Islands has imposed
one or more sentences of imprisonment or detention for an indeterminate period,
and

(b)

who has been transferred to England and Wales after the commencement of this
section in pursuance of:
(i)

an order made by the Secretary of State under section 2 of the Colonial
Prisoners Removal Act 1884 (c. 31), or

(ii)

a warrant issued by the Secretary of State under the Repatriation of
Prisoners Act 1984 (c. 47),

there to serve his sentence or sentences or the remainder of his sentence or
sentences.
s.273(3) - in subsection (1) “a relevant order” means:

501
502

282

(a)

in the case of an offence which appears to the court to be an offence for which, if
it had been committed in England and Wales, the sentence would have been
fixed by law, an order under subsection (2) or (4) of section 269, and

(b)

in any other case, an order under PCC(S)A 2000 s.82A(2) or (4)

Commencement: 18 December 2003, CJA 2003 s.336(2).
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s.273(4) - in C(S)A 1997 s.34(1)(meaning of “life prisoner” in Chapter 2 of Part 2 of that Act) at
the end there is inserted “and includes a transferred life prisoner as defined by section
273 of the Criminal Justice Act 2003”.
s.273(5) - the reference in subsection (2)(b) above to a person who has been transferred to
England and Wales in pursuance of a warrant issued under the Repatriation of
Prisoners Act 1984 includes a reference to a person who is detained in England and
Wales in pursuance of a warrant under section 4A of that Act (warrant transferring
responsibility for detention and release of defendant).
CJA 2003 s.274 503 : Life prisoners transferred to England and Wales
s.274(1) - a reference to the High Court under section 273 is to be determined by a single judge
of that court without an oral hearing.
s.274(2) - in relation to a reference under that section, any reference to “the court” in subsections
(2) to (5) of section 269, in Schedule 21 or in section 82A(2) to (4) of the Sentencing
Act is to be read as a reference to the High Court.
s.274(3) - a person in respect of whom a reference has been made under section 273 may with
the leave of the Court of Appeal appeal to the Court of Appeal against the decision of
the High Court on the reference.
s.274(4) - AJA 1960 s.1(1) (appeal to Supreme Court from decision of High Court in a criminal
cause or matter) and SCA 1981 s.18(1) (exclusion of appeal from High Court to Court
of Appeal in a criminal cause or matter) do not apply in relation to a decision to which
subsection (3) applies.
s.274(5) - the jurisdiction conferred on the Court of Appeal by subsection (3) is to be exercised by
the criminal division of that court.
s.274(6) - CAA 1968 s.33(3) (limitation on appeal from criminal division of Court of Appeal) does
not prevent an appeal to the Supreme Court under this section.
s.274(7) - in relation to appeals to the Court of Appeal or the Supreme Court under this section,
the Secretary of State may make an order containing provision corresponding to any
provision in the Criminal Appeal Act 1968 (subject to any specified modifications).
3.2.3.7.7

Supplementary

Place of detention etc.
PCC(S)A 2000 s.92 504 : Detention under sections 90 and 91: place of detention etc.
s.92(1) -

s.92(2) -

503
504

a person sentenced to be detained under section 90 or 91 above shall be liable to be
detained in such place and under such conditions—
(a)

as the Secretary of State may direct; or

(b)

as the Secretary of State may arrange with any person.

a person detained pursuant to the directions or arrangements made by the Secretary of
State under this section shall be deemed to be in legal custody.

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Interpretation of Sch.21
CJA 2003 Sch.21 para.1 505 : Determination of minimum term in relation to mandatory life
sentence
para.1 -

in Sch.21:
“child” means a person under 18 years;
“mandatory life sentence” means a life sentence passed in circumstances where the
sentence is fixed by law;
“minimum term”, in relation to a mandatory life sentence, means the part of the
sentence to be specified in an order under section 269(2);
“whole life order” means an order under subsection (4) of section 269.

CJA 2003 Sch.21 para.2 506 : Determination of minimum term in relation to mandatory life
sentence
para.2 -

CDA 1998 s.28 (meaning of “racially or religiously aggravated”) applies for the
purposes of this Schedule as it applies for the purposes of sections 29 to 32 of that Act.

CJA 2003 Sch.21 para.3 507 : Determination of minimum term in relation to mandatory life
sentence
para.3 -

for the purposes of Sch.21:
(a)

an offence is aggravated by sexual orientation if it is committed in circumstances
mentioned in section 146(2)(a)(i) or (b)(i);

(b)

an offence is aggravated by disability if it is committed in circumstances
mentioned in section 146(2)(a)(ii) or (b)(ii);

(c)

an offence is aggravated by transgender identity if it is committed in
circumstances mentioned in section 146(2)(a)(iii) or (b)(iii).

Lord Chancellor’s power to amend Sch.21
CJA 2003 s.269 508 : Determination of minimum term in relation to mandatory life sentence
s.269(6) - the Lord Chancellor may by order amend Schedule 21.
s.269(7) - before making an order under subsection (6), the Lord Chancellor must consult the
Sentencing Council for England and Wales.
Interpretation of CJA 2003 Part 12 Chapter 7
CJA 2003 s.277 509 : Interpretation of Chapter 7
s.277 -

505
506
507
508
509
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in this Chapter:
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“court” includes the Court Martial;
“guidelines” means sentencing guidelines issued by the Sentencing Council for
England and Wales as definitive guidelines under Coroners and Justice Act 2009 s.120
as revised by any subsequent guidelines so issued;
“life sentence” means:

3.2.3.7.8

(a)

a sentence of imprisonment for life,

(b)

a sentence of detention during Her Majesty’s pleasure, or

(c)

a sentence of custody for life passed before the commencement of CJCSA 2000
s.61(1) (which abolishes that sentence).

Transitional cases

Statute
CJA 2003 s.276 510 : Mandatory life sentences: Transitional cases
s.276 -

Schedule 22 (which relates to the effect in transitional cases of mandatory life
sentences) shall have effect.

Interpretation
CJA 2003 Sch.22 para.1 511 : Mandatory life sentences: Transitional cases
para.1 -

in Sch.22:
“the commencement date” means the day on which section 269 comes into force;
“the early release provisions” means the provisions of C(S)A 1997 s.28(5) to (8);
“existing prisoner” means a person serving one or more mandatory life sentences
passed before the commencement date (whether or not he is also serving any other
sentence);
“life sentence” means a sentence of imprisonment for life or custody for life passed in
England and Wales or by a court-martial outside England and Wales;
“mandatory life sentence” means a life sentence passed in circumstances where the
sentence was fixed by law.

Existing prisoners notified by Secretary of State
CJA 2003 Sch.22 para.2 512 : Mandatory life sentences: Transitional cases
para.2 -

510
511
512

para.3 applies in relation to any existing prisoner who, in respect of any mandatory life
sentence, has before the commencement date been notified in writing by the Secretary
of State (otherwise than in a notice that is expressed to be provisional) either:
(a)

of a minimum period which in the view of the Secretary of State should be served
before the prisoner’s release on licence, or

(b)

that the Secretary of State does not intend that the prisoner should ever be
released on licence.

Commencement: 18 December 2003, CJA 2003 s.336(2).
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CJA 2003 Sch.22 para.3 513 : Mandatory life sentences: Transitional cases
para.3(1) - on the application of the existing prisoner, the High Court must, in relation to the
mandatory life sentence, either:
(a)

order that the early release provisions are to apply to him as soon as he has
served the part of the sentence which is specified in the order, which in a case
falling within paragraph 2(a) must not be greater than the notified minimum term,
or

(b)

in a case falling within paragraph 2(b), order that the early release provisions are
not to apply to the offender.

para.3(2) - in a case falling within paragraph 2(a), no application may be made under this
paragraph after the end of the notified minimum term.
para.3(3) - where no application under this paragraph is made in a case falling within paragraph
2(a), the early release provisions apply to the prisoner in respect of the sentence as
soon as he has served the notified minimum term (or, if he has served that term before
the commencement date but has not been released, from the commencement date).
para.3(4) - in this paragraph “the notified minimum term” means the minimum period notified as
mentioned in paragraph 2(a), or where the prisoner has been so notified on more than
one occasion, the period most recently so notified.
CJA 2003 Sch.22 para.4 514 : Mandatory life sentences: Transitional cases
para.4(1) - in dealing with an application under paragraph 3, the High Court must have regard to:
(a)

the seriousness of the offence, or of the combination of the offence and one or
more offences associated with it,

(b)

where the court is satisfied that, if the prisoner had been sentenced to a term of
imprisonment, the length of his sentence would have been treated by section 67
of the Criminal Justice Act 1967 (c. 80) as being reduced by a particular period,
the effect which that section would have had if he had been sentenced to a term
of imprisonment, and

(c)

the length of the notified minimum term or, where a notification falling within
paragraph 2(b) has been given to the prisoner, to the fact that such a notification
has been given.

para.4(2) - in considering under sub-paragraph (1) the seriousness of the offence, or of the
combination of the offence and one or more offences associated with it, the High Court
must have regard to:
(a)

the general principles set out in Schedule 21, and

(b)

any recommendation made to the Secretary of State by the trial judge or the Lord
Chief Justice as to the minimum term to be served by the offender before release
on licence.

para.4(3) - in this paragraph “the notified minimum term” has the same meaning as in
paragraph 3.
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CJA 2003 Sch.22 para.5 515 : Mandatory life sentences: Transitional cases
para.5 -

para.6 applies in relation to any existing prisoner who, in respect of any mandatory life
sentence, has not before the commencement date been notified as mentioned in
paragraph 2(a) or (b) by the Secretary of State.

CJA 2003 Sch.22 para.6 516 : Mandatory life sentences: Transitional cases
para.6 -

the Secretary of State must refer the prisoner’s case to the High Court for the making
by the High Court of an order under s.269(2) or (4) in relation to the mandatory life
sentence.

CJA 2003 Sch.22 para.7 517 : Mandatory life sentences: Transitional cases
para.7(1) - in considering under s.269(3) or (4) the seriousness of an offence (or the combination
of an offence and one or more offences associated with it) in a case referred to the
High Court under paragraph 6, the High Court must have regard not only to the matters
mentioned in subsection (5) of that section but also to any recommendation made to
the Secretary of State by the trial judge or the Lord Chief Justice as to the minimum
term to be served by the offender before release on licence.
CJA 2003 Sch.22 para.8 518 : Mandatory life sentences: Transitional cases
para.8(1) - in dealing with a reference under paragraph 6, the High Court:
(a)

may not make an order under s.269(2) specifying a part of the sentence which in
the opinion of the court is greater than that which, under the practice followed by
the Secretary of State before December 2002, the Secretary of State would have
been likely to notify as mentioned in paragraph 2(a), and

(b)

may not make an order under s.269(4) unless the court is of the opinion that,
under the practice followed by the Secretary of State before December 2002, the
Secretary of State would have been likely to give the prisoner a notification falling
within paragraph 2(b).

Sentences passed on or after commencement date in respect of offences committed before
that date
CJA 2003 Sch.22 para.9 519 : Mandatory life sentences: Transitional cases
para.9 -

515
516
517
518
519

para.10 applies where:
(a)

on or after the commencement date a court passes a life sentence in
circumstances where the sentence is fixed by law, and

(b)

the offence to which the sentence relates was committed before the
commencement date.

Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).
Commencement: 18 December 2003, CJA 2003 s.336(2).

287

Part 3.2 – Custodial penalties

CJA 2003 Sch.22 para.10 520 : Mandatory life sentences: Transitional cases
para.10 -

the court:
(a)

may not make an order under s.269(2) specifying a part of the sentence which in
the opinion of the court is greater than that which, under the practice followed by
the Secretary of State before December 2002, the Secretary of State would have
been likely to notify as mentioned in paragraph 2(a), and

(b)

may not make an order under s.269(4) unless the court is of the opinion that,
under the practice followed by the Secretary of State before December 2002, the
Secretary of State would have been likely to give the prisoner a notification falling
within paragraph 2(b).

CJA 2003 Sch.22 para.11 521 : Mandatory life sentences: Transitional cases
para.11(1) - an application under paragraph 3 or a reference under paragraph 6 is to be
determined by a single judge of the High Court without an oral hearing.
para.11(2) - in relation to such an application or reference, any reference to “the court” in s.269(2)
to (5) and Sch.21 is to be read as a reference to the High Court.
Giving reasons
CJA 2003 Sch.22 para.12 522 : Mandatory life sentences: Transitional cases
para.12(1) - where the High Court makes an order under paragraph 3(1)(a) or (b), it must state in
open court, in ordinary language, its reasons for deciding on the order made.
para.12(2) - where the order is an order under paragraph 3(1)(a) specifying a part of the sentence
shorter than the notified minimum term the High Court must, in particular, state its
reasons for departing from the notified minimum term.
CJA 2003 Sch.22 para.13 523 : Mandatory life sentences: Transitional cases
para.13 -

where the High Court makes an order under s.269(2) or (4) on a reference under
paragraph 6, s.270(2) does not apply.

Right of appeal
CJA 2003 Sch.22 para.14 524 : Mandatory life sentences: Transitional cases
para.14(1) - a person who has made an application under paragraph 3 or in respect of whom a
reference has been made under paragraph 6 may with the leave of the Court of Appeal
appeal to the Court of Appeal against the decision of the High Court on the application
or reference.
para.14(2) - AJA 1960 s.1(1) (appeal to Supreme Court from decision of High Court in a criminal
cause or matter) and SCA 1981 s.18(1)(a) (exclusion of appeal from High Court to
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Court of Appeal in a criminal cause or matter) do not apply in relation to a decision to
which sub-paragraph (1) applies.
para.14(3) - the jurisdiction conferred on the Court of Appeal by this paragraph is to be exercised
by the criminal division of that court.
para.14(4) - CAA 1968 s.33(3) (limitation on appeal from criminal division of Court of Appeal) does
not prevent an appeal to the Supreme Court under this paragraph.
para.14(5) - in relation to appeals to the Court of Appeal or the Supreme Court under this
paragraph, the Secretary of State may make an order containing provision
corresponding to any provision in the Criminal Appeal Act 1968 (subject to any
specified modifications).
Review of minimum term on reference by Attorney General
CJA 2003 Sch.22 para.15 525 : Mandatory life sentences: Transitional cases
para.15 -

CJA 1988 s.36 applies in relation to an order made by the High Court under paragraph
3(1)(a) as it applies in relation to an order made by the Crown Court under section
269(2).

Modification of early release provisions
CJA 2003 Sch.22 para.16 526 : Mandatory life sentences: Transitional cases
para.16(1) - in relation to an existing prisoner, C(S)A 1997 s.28 has effect subject to the following
modifications.
para.16(2) - Any reference to a life prisoner in respect of whom a minimum term order has been
made includes a reference to:
(a)

an existing prisoner in respect of whom an order under paragraph 3(1)(a) has
been made, and

(b)

an existing prisoner serving a sentence in respect of which paragraph 3(3)
applies.

para.16(3) - any reference to the relevant part of the sentence is to be read:
(a)

in relation to a sentence in respect of which an order under paragraph 3(1)(a) has
been made, as a reference to the part specified in the order, and

(b)

in relation to a sentence in respect of which paragraph 3(3) applies, as a
reference to the notified minimum term as defined by paragraph 3(4).

para.16(4) - in subsection (1B) (life prisoner serving two or more sentences), paragraph (a) is to be
read as if it referred to each of the sentences being one:

525
526

(a)

in respect of which a minimum term order or an order under paragraph 3(1)(a)
has been made, or

(b)

in respect of which paragraph 3(3) applies.
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CJA 2003 Sch.22 para.17 527 : Mandatory life sentences: Transitional cases
para.17 -

in C(S)A 1997 s.34(1) (interpretation of Chapter 2 of that Act), in the definition of “life
prisoner”, the reference to a transferred prisoner as defined by section 273 of this Act
includes a reference to an existing prisoner who immediately before the
commencement date is a transferred life prisoner for the purposes of section 33 of that
Act.

Transferred life prisoners
CJA 2003 Sch.22 para.18 528 : Mandatory life sentences: Transitional cases
para.18 -

in relation to an existing prisoner who immediately before the commencement date is a
transferred life prisoner for the purposes of C(S)A 1997 s.33, this Schedule is to be
read as if:
(a)

any certificate under subsection (2) of that section were a notification falling
within paragraph 2(a) of this Schedule, and

(b)

references to any recommendation of the trial judge or the Lord Chief Justice
were omitted.

Guidance
Criminal Practice Directions 2015 VII Sentencing
N.1

Where the court is passing a sentence of mandatory life imprisonment for an offence
committed before 18 December 2003, the court should take a fourth step in
determining the minimum term in accordance with section 276 and Schedule 22 of the
Act.

N.2

The purpose of those provisions is to ensure that the sentence does not breach the
principle of non-retroactivity, by ensuring that a lower minimum term would not have
been imposed for the offence when it was committed. Before setting the minimum
term, the court must check whether the proposed term is greater than that which the
Secretary of State would probably have notified under the practice followed by the
Secretary of State before December 2002.

N.3

The decision in Sullivan, Gibbs, Elener and Elener [2004] EWCA Crim 1762, [2005] 1
Cr. App. R. 3, [2005] 1 Cr. App. R. (S.) 67 gives detailed guidance as to the correct
approach to this practice and judges passing mandatory life sentences where the
murder was committed prior to 18 December 2003 are well advised to read that
judgment before proceeding.

N.4

The practical result of that judgment is that in sentences where the murder was
committed before 31 May 2002, the best guide to what would have been the practice of
the Secretary of State is the letter sent to judges by Lord Bingham CJ on 10th February
1997, the relevant parts of which are set out below.

N.5

The practice of Lord Bingham, as set out in his letter of 10 February 1997, was to take
14 years as the period actually to be served for the ‘average’, ‘normal’ or
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‘unexceptional’ murder. Examples of factors he outlined as capable, in appropriate
cases, of mitigating the normal penalty were:

N.6

(1)

Youth;

(2)

Age (where relevant to physical capacity on release or the likelihood of the
defendant dying in prison);

(3)

[Intellectual disability or mental disorder];

(4)

Provocation (in a non-technical sense), or an excessive response to a personal
threat;

(5)

The absence of an intention to kill;

(6)

Spontaneity and lack of premeditation (beyond that necessary to constitute the
offence: e.g. a sudden response to family pressure or to prolonged and
eventually insupportable stress);

(7)

Mercy killing;

(8)

A plea of guilty, or hard evidence of remorse or contrition.

Lord Bingham then listed the following factors as likely to call for a sentence more
severe than the norm:
(1)

Evidence of planned, professional, revenge or contract killing;

(2)

The killing of a child or a very old or otherwise vulnerable victim;

(3)

Evidence of sadism, gratuitous violence, or sexual maltreatment, humiliation or
degradation before the killing;

(4)

Killing for gain (in the course of burglary, robbery, blackmail, insurance fraud,
etc.);

(5)

Multiple killings;

(6)

The killing of a witness, or potential witness, to defeat the ends of justice;

(7)

The killing of those doing their public duty (policemen, prison officers,
postmasters, firemen, judges, etc.);

(8)

Terrorist or politically motivated killings;

(9)

The use of firearms or other dangerous weapons, whether carried for defensive
or offensive reasons;

(10) A substantial record of serious violence;
(11) Macabre attempts to dismember or conceal the body.
N.7

Lord Bingham further stated that the fact that a defendant was under the influence of
drink or drugs at the time of the killing is so common he would be inclined to treat it as
neutral. But in the not unfamiliar case in which a couple, inflamed by drink, indulge in a
violent quarrel in which one dies, often against a background of longstanding drunken
violence, then he would tend to recommend a term somewhat below the norm.

N.8

Lord Bingham went on to say that given the intent necessary for proof of murder, the
consequences of taking life and the understandable reaction of relatives to the
deceased, a substantial term will almost always be called for, save perhaps in a truly
venial case of mercy killing. While a recommendation of a punitive term longer than,
say, 30 years will be very rare indeed, there should not be any upper limit. Some
crimes will certainly call for terms very well in excess of the norm.
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N.9

For the purposes of sentences where the murder was committed after 31 May 2002
and before 18 December 2003, the judge should apply the Practice Statement handed
down on 31 May 2002 reproduced at paragraphs N.10 to N.20 below.

N.10

This Statement replaces the previous single normal tariff of 14 years by substituting a
higher and a normal starting point of respectively 16 (comparable to 32 years) and 12
years (comparable to 24 years). These starting points have then to be increased or
reduced because of aggravating or mitigating factors such as those referred to below.
It is emphasised that they are no more than starting points.

The normal starting point of 12 years
N.11

Cases falling within this starting point will normally involve the killing of an adult victim,
arising from a quarrel or loss of temper between two people known to each other. It will
not have the characteristics referred to in paragraph N.13. Exceptionally, the starting
point may be reduced because of the sort of circumstances described in the next
paragraph.

N.12

The normal starting point can be reduced because the murder is one where the
offender’s culpability is significantly reduced, for example, because:(a)

the case came close to the borderline between murder and manslaughter; or

(b)

the offender suffered from mental disorder, or from a mental disability which
lowered the degree of his criminal responsibility for the killing, although not
affording a defence of diminished responsibility; or

(c)

the offender was provoked (in a non-technical sense) such as by prolonged and
eventually unsupportable stress; or

(d)

the case involved an over-reaction in self-defence; or

(e)

the offence was a mercy killing.

These factors could justify a reduction to 8/9 years (equivalent to 16/18 years).
The higher starting point of 15/16 years
N.13
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The higher starting point will apply to cases where the offender’s culpability was
exceptionally high, or the victim was in a particularly vulnerable position. Such cases
will be characterised by a feature which makes the crime especially serious, such as:
(a)

the killing was ‘professional’ or a contract killing;

(b)

the killing was politically motivated;

(c)

the killing was done for gain (in the course of a burglary, robbery etc.);

(d)

the killing was intended to defeat the ends of justice (as in the killing of a witness
or potential witness);

(e)

the victim was providing a public service;

(f)

the victim was a child or was otherwise vulnerable;

(g)

the killing was racially aggravated;

(h)

the victim was deliberately targeted because of his or her religion or sexual
orientation;

(i)

there was evidence of sadism, gratuitous violence or sexual maltreatment,
humiliation or degradation of the victim before the killing;

(j)

extensive and/or multiple injuries were inflicted on the victim before death;

(k)

the offender committed multiple murders.
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Variation of the starting point
N.14

Whichever starting point is selected in a particular case, it may be appropriate for the
trial judge to vary the starting point upwards or downwards, to take account of
aggravating or mitigating factors, which relate to either the offence or the offender, in
the particular case.

N.15

Aggravating factors relating to the offence can include:
(a)

the fact that the killing was planned;

(b)

the use of a firearm;

(c)

arming with a weapon in advance;

(d)

concealment of the body, destruction of the crime scene and/or dismemberment
of the body;

(e)

particularly in domestic violence cases, the fact that the murder was the
culmination of cruel and violent behaviour by the offender over a period of time.

N.16

Aggravating factors relating to the offender will include the offender’s previous record
and failures to respond to previous sentences, to the extent that this is relevant to
culpability rather than to risk.

N.17

Mitigating factors relating to the offence will include:

N.18

(a)

an intention to cause grievous bodily harm, rather than to kill;

(b)

spontaneity and lack of pre-meditation.

Mitigating factors relating to the offender may include:
(a)

the offender’s age;

(b)

clear evidence of remorse or contrition;

(c)

a timely plea of guilty.

Very serious cases
N.19

A substantial upward adjustment may be appropriate in the most serious cases, for
example, those involving a substantial number of murders, or if there are several
factors identified as attracting the higher starting point present. In suitable cases, the
result might even be a minimum term of 30 years (equivalent to 60 years) which would
offer little or no hope of the offender’s eventual release. In cases of exceptional gravity,
the judge, rather than setting a whole life minimum term, can state that there is no
minimum period which could properly be set in that particular case.

N.20

Among the categories of case referred to in paragraph N.13, some offences may be
especially grave. These include cases in which the victim was performing his duties as
a prison officer at the time of the crime, or the offence was a terrorist or sexual or
sadistic murder, or involved a young child. In such a case, a term of 20 years and
upwards could be appropriate.

N.21

In following this guidance, judges should bear in mind the conclusion of the Court in
Sullivan that the general effect of both these statements is the same. While Lord
Bingham does not identify as many starting points, it is open to the judge to come to
exactly the same decision irrespective of which was followed. Both pieces of guidance
give the judge a considerable degree of discretion.
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3.2.4.

Mandatory or required custodial sentences

3.2.4.1.

Drug trafficking offences

3.2.4.1.1

Applicability

PCC(S)A 2000 s.110 529 : Minimum of seven years for third class A drug trafficking offence
s.110(1) - this section applies where:

3.2.4.1.2

(a)

a person is convicted of a class A drug trafficking offence committed after
30th September 1997;

(b)

at the time when that offence was committed, he was 18 or over and had 2
relevant drug convictions; and

(c)

one of those other offences was committed after he had been convicted of the
other.

Duty to impose seven-year custodial sentence

PCC(S)A 2000 s.110 530 : Minimum of seven years for third class A drug trafficking offence
s.110(2) - the court shall impose an appropriate custodial sentence for a term of at least seven
years except where the court is of the opinion that there are particular circumstances
which:

3.2.4.1.3

(a)

relate to any of the offences or to the offender; and

(b)

would make it unjust to do so in all the circumstances.

Guilty plea

CJA 2003 s.144 531 : Reduction in sentence for guilty plea
s.144(2) - in the case of an offence the sentence for which falls to be imposed under a provision
mentioned in subsection (3), nothing in [that provision prevents the court, after taking
into account any matter referred to in subsection (1) of this section, from imposing any
sentence which is not less than 80 per cent of that specified in that provision.
s.144(3) - the provisions referred to in subsection (2) are:
section 1A(6)(a) of the Prevention of Crime Act 1953;
section 110(2) of the Sentencing Act;
section 111(2) of the Sentencing Act;
section 139AA(8)(a) of the Criminal Justice Act 1988.
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Mode of trial for third offence
PCC(S)A 2000 s.110 532 : Minimum of seven years for third class A drug trafficking offence
s.110(4) - where:
(a)

a person is charged with a class A drug trafficking offence (which, apart from this
subsection, would be triable either way), and

(b)

the circumstances are such that, if he were convicted of the offence, he could be
sentenced for it under subsection (2) above,

the offence shall be triable only on indictment.
3.2.4.1.4

Interpretation

PCC(S)A 2000 s.110 533 : Minimum of seven years for third class A drug trafficking offence
s.110(2A) - for the purposes of subsection (1):
(a)

(b)

a “relevant drug conviction” means:
(i)

a conviction in any part of the United Kingdom of a class A drug trafficking
offence, or

(ii)

a conviction in another member State of an offence which was committed
after the relevant date and would, if done in the United Kingdom at the time
of the conviction, have constituted a class A drug trafficking offence; and

“the relevant date” means the date on which this subsection comes into force.

s.110(5) - in this section “class A drug trafficking offence” means a drug trafficking offence
committed in respect of a class A drug; and for this purpose:
“class A drug” has the same meaning as in the Misuse of Drugs Act 1971;
“drug trafficking offence” means an offence which is specified in:

(6)

3.2.4.1.5

(a)

paragraph 1 of Schedule 2 to the Proceeds of Crime Act 2002 (drug trafficking
offences), or

(b)

so far as it relates to that paragraph, paragraph 10 of that Schedule.

In this section “an appropriate custodial sentence” means:
(a)

in relation to a person who is 21 or over when convicted of the offence mentioned
in subsection (1)(a) above, a sentence of imprisonment;

(b)

in relation to a person who is under 21 at that time, a sentence of detention in a
young offender institution.

Interaction with other sentencing orders

Mental Health Act 1983 s.37 534 : Powers of courts to order hospital admission or
guardianship
s.37(1A)
532
533
534

In the case of an offence the sentence for which would otherwise fall to be imposed:

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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295

Part 3.2 – Custodial penalties

[…] (b) under section 110(2) or 111(2) of the Powers of Criminal Courts (Sentencing)
Act 2000 , […] nothing in those provisions shall prevent a court from making an order
under subsection (1) above for the admission of the offender to a hospital.
3.2.4.1.6

Appeals

PCC(S)A 2000 s.112 535 : Appeals where previous convictions set aside
s.112(1)

(2)

3.2.4.1.7

This section applies where:
(a)

a sentence has been imposed on any person under PCC(S)A 2000 ss.110(2) or
111(2); and

(b)

any previous conviction of his without which that section would not have applied
has been subsequently set aside on appeal.

Notwithstanding anything in CAA 1968 s.18, notice of appeal against the sentence may
be given at any time within 28 days from the date on which the previous conviction was
set aside.
Certificates of conviction

PCC(S)A 2000 s.113 536 : Certificates of convictions for purposes of Chapter III
s.113(1) - where:
(a)

on any date after 30th September 1997 a person is convicted in England and
Wales of a class A drug trafficking offence, or on any date after 30th November
1999 a person is convicted in England and Wales of a domestic burglary, and

(b)

the court by or before which he is so convicted states in open court that he has
been convicted of such an offence on that date, and

(c)

that court subsequently certifies that fact,

the certificate shall be evidence, for the purposes of the relevant section of this
Chapter, that he was convicted of such an offence on that date.
s.113(1A) - where:
(a)

535
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a person is convicted:
(i)

in any part of the United Kingdom other than England and Wales of a class
A drug trafficking offence,

(ii)

in any member State other than the United Kingdom of a corresponding
drug trafficking offence, or

(iii)

in any part of the United Kingdom other than England and Wales, or in any
other member State, of a corresponding domestic burglary offence,

(b)

in the case of a conviction by or before a court in the United Kingdom, it is stated
in open court that the person has been convicted of such an offence on that date,
and

(c)

the court by or before which the person is convicted certifies, by way of a
certificate signed by the proper officer of the court, the fact that the person has
been convicted of such an offence on that date,
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the certificate is evidence, for the purposes of the relevant section of this Chapter, that
the person was convicted of such an offence on that date.
s.113(2) - where:
(a)

after 30th September 1997 a person is convicted in England and Wales of a
class A drug trafficking offence or after 30th November 1999 a person is
convicted in England and Wales of a domestic burglary, and

(b)

the court by or before which he is so convicted states in open court that the
offence was committed on a particular day or over, or at some time during, a
particular period, and

(c)

that court subsequently certifies that fact,

the certificate shall be evidence, for the purposes of the relevant section of this
Chapter, that the offence was committed on that day or over, or at some time during,
that period.
s.113(2A) - where:
(a)

a person is convicted:
(i)

in any part of the United Kingdom other than England and Wales of a class
A drug trafficking offence,

(ii)

in any member State other than the United Kingdom of a corresponding
drug trafficking offence, or

(iii)

in any part of the United Kingdom other than England and Wales, or in any
other member State, of a corresponding domestic burglary offence,

(b)

in the case of a conviction by or before a court in the United Kingdom, it is stated
in open court that the offence was committed on a particular day or over, or at
some time during, a particular period, and

(c)

the court by or before which the person is convicted certifies, by way of a
certificate signed by the proper officer of the court, that the offence was
committed on a particular day or over, or at some time during, a particular period,

the certificate is evidence, for the purposes of the relevant section of this Chapter, that
the offence was committed on that day or over, or at some time during, that period.
s.113(3) - in this section:
“proper officer” means the clerk of the court, that clerk’s deputy or any other person
having custody of the court record;
“class A drug trafficking offence” and “domestic burglary” have the same meanings as
in sections 110 and 111 respectively ;
“corresponding drug trafficking offence” means an offence within section
110(2A)(a)(ii);”corresponding domestic burglary offence” means an offence within
section 111(2A)(a)(ii); and
“the relevant section of this Chapter”, in relation to any such offence, shall be
construed accordingly.
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3.2.4.1.8

Offences committed over two or more days

PCC(S)A 2000 s.115 537 : Determination of day when offence committed
s.115 -

where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of sections 110 and 111 to have been committed on the last of those days.

3.2.4.2.

Burglary

3.2.4.2.1

Applicability

PCC(S)A 2000 s.111 538 : Minimum of three years for third domestic burglary
s.111(1) - this section applies where:
(a)

a person is convicted of a domestic burglary committed after 30th November
1999;

(b)

at the time when that burglary was committed, he was 18 or over and had 2
relevant domestic burglary convictions; and

(c)

one of those other burglaries was committed after he had been convicted of the
other, and both of them were committed after the relevant date.

Note: people whose homes were narrow boats or caravans should attract the same protection that
Parliament had clearly intended to confer on all members of the public by s.111 see R. v Coleman
[2013] EWCA Crim 544; [2013] 2 Cr. App. R. (S.) 79 (p.514). Attempted burglary is not a qualifying
offence for the purposes of Powers of Criminal Courts (Sentencing) Act 2000 s.111 see R. v
McGuire [2002] EWCA Crim 2689; [2003] 2 Cr. App. R. (S.) 10 (p.240)
3.2.4.2.2

Duty to impose three-year custodial sentence

PCC(S)A 2000 s.111 539 : Minimum of three years for third domestic burglary
s.111(2) - the court shall impose an appropriate custodial sentence for a term of at least three
years except where the court is of the opinion that there are particular circumstances
which:

3.2.4.2.3

(a)

relate to any of the offences or to the offender; and

(b)

would make it unjust to do so in all the circumstances.

Guilty plea

CJA 2003 s.144 540 : Reduction in sentence for guilty plea
s.144(2) - in the case of an offence the sentence for which falls to be imposed under a provision
mentioned in subsection (3), nothing in [that provision prevents the court, after taking
into account any matter referred to in subsection (1) of this section, from imposing any
sentence which is not less than 80 per cent of that specified in that provision.
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s.144(3) - the provisions referred to in subsection (2) are:
section 1A(6)(a) of the Prevention of Crime Act 1953;
section 110(2) of the Sentencing Act;
section 111(2) of the Sentencing Act;
section 139AA(8)(a) of the Criminal Justice Act 1988.
3.2.4.2.4

Mode of trial for third burglary offence

PCC(S)A 2000 s.111 541 : Minimum of three years for third domestic burglary
s.111(4) - where:
(a)

a person is charged with a domestic burglary which, apart from this subsection,
would be triable either way, and

(b)

the circumstances are such that, if he were convicted of the burglary, he could be
sentenced for it under subsection (2) above,

the burglary shall be triable only on indictment.
3.2.4.2.5

Interpretation

PCC(S)A 2000 s.111 542 : Minimum of three years for third domestic burglary
s.111(2A) - for the purposes of subsection (1):
(a)

(b)

a “relevant domestic burglary conviction” means:
(i)

a conviction in England and Wales of a domestic burglary, or

(ii)

a conviction in any other part of the United Kingdom or any other member
State of an offence which would, if done in England and Wales at the time
of the conviction, have constituted domestic burglary;

“the relevant date”, in relation to a relevant domestic burglary conviction, means:
(i)

in respect of a conviction in England and Wales, 30 November 1999, and

(ii)

in any other case, the day on which this subsection comes into force.

s.111(5) - in this section “domestic burglary” means a burglary committed in respect of a building
or part of a building which is a dwelling.
s.111(6) - in this section “an appropriate custodial sentence” means:

541
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(a)

in relation to a person who is 21 or over when convicted of the offence mentioned
in subsection (1)(a) above, a sentence of imprisonment;

(b)

in relation to a person who is under 21 at that time, a sentence of detention in a
young offender institution.
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3.2.4.2.6

Interaction with other sentencing orders

Mental Health Act 1983 s.37 543 : Powers of courts to order hospital admission or
guardianship
s.37(1A)

In the case of an offence the sentence for which would otherwise fall to be imposed:
[…] (b) under section 110(2) or 111(2) of the Powers of Criminal Courts (Sentencing)
Act 2000 , […] nothing in those provisions shall prevent a court from making an order
under subsection (1) above for the admission of the offender to a hospital.

3.2.4.2.7

Appeals

PCC(S)A 2000 s.112 544 : Appeals where previous convictions set aside
s.112(1)

(2)

3.2.4.2.8

This section applies where:
(a)

a sentence has been imposed on any person under PCC(S)A 2000 ss.110(2) or
111(2); and

(b)

any previous conviction of his without which that section would not have applied
has been subsequently set aside on appeal.

Notwithstanding anything in CAA 1968 s.18, notice of appeal against the sentence may
be given at any time within 28 days from the date on which the previous conviction was
set aside.
Certificates of conviction

PCC(S)A 2000 s.113 545 : Certificates of convictions for purposes of Chapter III
s.113(1) - where:
(a)

on any date after 30th September 1997 a person is convicted in England and
Wales of a class A drug trafficking offence, or on any date after 30th November
1999 a person is convicted in England and Wales of a domestic burglary, and

(b)

the court by or before which he is so convicted states in open court that he has
been convicted of such an offence on that date, and

(c)

that court subsequently certifies that fact,

the certificate shall be evidence, for the purposes of the relevant section of this
Chapter, that he was convicted of such an offence on that date.
s.113(1A) - where:
(a)

543
544
545

300

a person is convicted:
(i)

in any part of the United Kingdom other than England and Wales of a class
A drug trafficking offence,

(ii)

in any member State other than the United Kingdom of a corresponding
drug trafficking offence, or
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(iii)

in any part of the United Kingdom other than England and Wales, or in any
other member State, of a corresponding domestic burglary offence,

(b)

in the case of a conviction by or before a court in the United Kingdom, it is stated
in open court that the person has been convicted of such an offence on that date,
and

(c)

the court by or before which the person is convicted certifies, by way of a
certificate signed by the proper officer of the court, the fact that the person has
been convicted of such an offence on that date,

the certificate is evidence, for the purposes of the relevant section of this Chapter, that
the person was convicted of such an offence on that date.
s.113(2) - where:
(a)

after 30th September 1997 a person is convicted in England and Wales of a
class A drug trafficking offence or after 30th November 1999 a person is
convicted in England and Wales of a domestic burglary, and

(b)

the court by or before which he is so convicted states in open court that the
offence was committed on a particular day or over, or at some time during, a
particular period, and

(c)

that court subsequently certifies that fact,

the certificate shall be evidence, for the purposes of the relevant section of this
Chapter, that the offence was committed on that day or over, or at some time during,
that period.
s.113(2A) - where:
(a)

a person is convicted:
(i)

in any part of the United Kingdom other than England and Wales of a class
A drug trafficking offence,

(ii)

in any member State other than the United Kingdom of a corresponding
drug trafficking offence, or

(iii)

in any part of the United Kingdom other than England and Wales, or in any
other member State, of a corresponding domestic burglary offence,

(b)

in the case of a conviction by or before a court in the United Kingdom, it is stated
in open court that the offence was committed on a particular day or over, or at
some time during, a particular period, and

(c)

the court by or before which the person is convicted certifies, by way of a
certificate signed by the proper officer of the court, that the offence was
committed on a particular day or over, or at some time during, a particular period,

the certificate is evidence, for the purposes of the relevant section of this Chapter, that
the offence was committed on that day or over, or at some time during, that period.
s.113(3) - in this section:
“proper officer” means the clerk of the court, that clerk’s deputy or any other person
having custody of the court record;
“class A drug trafficking offence” and “domestic burglary” have the same meanings as
in sections 110 and 111 respectively ;
“corresponding drug trafficking offence” means an offence within section
110(2A)(a)(ii);”corresponding domestic burglary offence” means an offence within
section 111(2A)(a)(ii); and
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“the relevant section of this Chapter”, in relation to any such offence, shall be
construed accordingly.
3.2.4.2.9

Offences committed over two or more days

PCC(S)A 2000 s.115 546 : Determination of day when offence committed
s.115 -

where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of sections 110 and 111 to have been committed on the last of those days.

3.2.4.3.

Firearms

3.2.4.3.1

Availability

FA 1968 s.51A 547 : Minimum sentence for certain offences under s. 5
s.51A(1) - this section applies where:
(a)

(b)

an individual is convicted of:
(i)

an offence under section 5(1)(a), (ab), (aba), (ac), (ad), (ae), (af) or (c) of
this Act,

(ii)

an offence under section 5(1A)(a) of this Act, or

(iii)

an offence under any of the provisions of this Act listed in subsection (1A)
in respect of a firearm or ammunition specified in section 5(1)(a), (ab),
(aba), (ac), (ad), (ae), (af) or (c) or section 5(1A)(a) of this Act, and

the offence was committed after the commencement of this section and at a time
when he was aged 16 or over.

s.51A(1A) - the provisions are:
(za) section 5(2A) (manufacture, sale or transfer of firearm, or possession etc for sale
or transfer);

3.2.4.3.2

(a)

section 16 (possession of firearm with intent to injure);

(b)

section 16A (possession of firearm with intent to cause fear of violence);

(c)

section 17 (use of firearm to resist arrest);

(d)

section 18 (carrying firearm with criminal intent);

(e)

section 19 (carrying a firearm in a public place);

(f)

section 20(1) (trespassing in a building with firearm).

Duty to impose appropriate custodial sentence of at least the required minimum
term

FA 1968 s.51A 548 : Minimum sentence for certain offences under s. 5
s.51A(2) - the court shall impose an appropriate custodial sentence (or order for detention) for a
term of at least the required minimum term (with or without a fine) unless the court is of
546
547
548
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the opinion that there are exceptional circumstances relating to the offence or to the
offender which justify its not doing so.
s.51A(5) - in this section “the required minimum term” means:
(a)

(b)

in relation to England and Wales
(i)

in the case of an offender who was aged 18 or over when he committed the
offence, five years, and

(ii)

in the case of an offender who was under 18 at that time, three years, and

in relation to Scotland:
(i)

in the case of an offender who was aged 21 or over when he committed the
offence, five years, and

(ii)

in the case of an offender who was aged under 21 at that time, three years.

Note: As to the “exceptional circumstances” justifying the imposition of a sentence beneath the
required minimum, see R. v Rehman and Wood [2005] EWCA Crim 2056; [2006] 1 Cr. App. R. (S.)
77 (p.404)
3.2.4.3.3

Offenders aged under 18

PCC(S)A 2000 s.91 549 : Offenders under 18 convicted of certain serious offences: power to
detain for specified period
s.91(1A) - PCC(S)A 2000 s.91(3) also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence:
(i)

under FA 1968 s.5(1)(a), (ab), (aba), (ac), (ad), (ae), (af) or (c) (prohibited
weapons), or

(ii)

under FA 1968 s.5(1A)(a),

(b)

the offence was committed after the commencement of FA 1968 s.51A and for
the purposes of subsection (3) of that section at a time when he was aged 16 or
over, and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2) (exceptional
circumstances which justify its not imposing required custodial sentence).

s.91(1B) - subsection (3) below also applies where:
(a)

a person aged under 18 is convicted on indictment of an offence under the
Firearms Act 1968 that is listed in section 51A(1A)(b), (e) or (f) of that Act and
was committed in respect of a firearm or ammunition specified in section 5(1)(a),
(ab), (aba), (ac), (ad), (ae), (af) or (c) or section 5(1A)(a) of that Act;

(b)

the offence was committed after the commencement of Violent Crime Reduction
Act 2006 s.30 and for the purposes of section 51A(3) of the Firearms Act 1968 at
a time when he was aged 16 or over; and

(c)

the court is of the opinion mentioned in FA 1968 s.51A(2).

s.91(1C) - subsection (3) below also applies where:
(a)

549

a person aged under 18 is convicted of an offence under VCRA 2006 s.28 (using
someone to mind a weapon);

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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(b)

VCRA 2006 s.29(3) applies (minimum sentences in certain cases); and

(c)

the court is of the opinion mentioned in VCRA 2006 s.29(6) (exceptional
circumstances which justify not imposing the minimum sentence).

s.91(3) -

if the court is of the opinion that neither a youth rehabilitation order nor a detention and
training order is suitable, the court may sentence the offender to be detained for such
period, not exceeding the maximum term of imprisonment with which the offence is
punishable in the case of a person aged 21 or over, as may be specified in the
sentence.

s.91(4) -

subsection (3) above is subject to (in particular) CJA 2003 ss.152 and 153

s.91(5) -

where:
(a)

FA 1968 s.51A(2), or

(b)

VCRA 2006 s.29(6),

requires the imposition of a sentence of detention under this section for a term of at
least the term provided for in that section, the court shall sentence the offender to be
detained for such period, of at least the term so provided for but not exceeding the
maximum term of imprisonment with which the offence is punishable in the case of a
person aged 18 or over, as may be specified in the sentence.
3.2.4.3.4

Consecutive sentences

Note: There are a number of cases concerning the propriety of imposing consecutive sentences, of
note is Attorney General’s Reference (No.57 of 2009) (R. v Ralphs) [2009] EWCA Crim 2555;
[2010] 2 Cr. App. R. (S.) 30 (p.190): Where a court is considering the imposition of consecutive
sentences, the aggregate of the sentences must be appropriate to the offender’s criminality and
the context of the available mitigation, and consecutive terms should not normally be imposed for
offences which arise out of the same incident or transaction.
3.2.4.3.5

Offence committed over two or more days

FA 1968 s.51A 550 : Minimum sentence for certain offences under s. 5
s.51A(3) - where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of this section to have been committed on the last of those days.
3.2.4.3.6

Interaction with other sentencing orders

Mental Health Act 1983 s.37 551 : Powers of courts to order hospital admission or
guardianship
s.37(1A)

In the case of an offence the sentence for which would otherwise fall to be imposed—
[…] (a) under section 51A(2) of the Firearms Act 1968, […] nothing in those provisions
shall prevent a court from making an order under subsection (1) above for the
admission of the offender to a hospital.

550
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Commencement: 22 January 2004, as inserted by CJA 2003 s.287, SI 2004/81 art.3(2)(b).
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3.2.4.3.7

Interpretation

FA 1968 s.51A 552 : Minimum sentence for certain offences under s. 5
s.51A(4) - in this section “appropriate custodial sentence (or order for detention)” means:
(a)

(b)

in relation to England and Wales:
(i)

in the case of an offender who is aged 18 or over when convicted, a
sentence of imprisonment, and

(ii)

in the case of an offender who is aged under 18 at that time, a sentence of
detention under section 91 of the Powers of Criminal Courts (Sentencing)
Act 2000;

in relation to Scotland:
(i)

in the case of an offender who is aged 21 or over when convicted, a
sentence of imprisonment,

(ii)

in the case of an offender who is aged under 21 at that time (not being an
offender mentioned in sub-paragraph (iii)), a sentence of detention under
section 207 of the Criminal Procedure (Scotland) Act 1995, and

(iii)

in the case of an offender who is aged under 18 at that time and is subject
to a supervision requirement, an order for detention under section 44, or
sentence of detention under section 208, of that Act.

s.51A(5) - in this section “the required minimum term” means:
(a)

(b)

in relation to England and Wales
(i)

in the case of an offender who was aged 18 or over when he committed the
offence, five years, and

(ii)

in the case of an offender who was under 18 at that time, three years, and

in relation to Scotland:
(i)

in the case of an offender who was aged 21 or over when he committed the
offence, five years, and

(ii)

in the case of an offender who was aged under 21 at that time, three years.

3.2.4.4.

Threatening with offensive weapon in public

3.2.4.4.1

Offence

PCA 1953 s.1A 553 : Offence of threatening with offensive weapon in public
s.1A(1) -

552
553

a person is guilty of an offence if that person:
(a)

has an offensive weapon with him or her in a public place,

(b)

unlawfully and intentionally threatens another person with the weapon, and

(c)

does so in such a way that there is an immediate risk of serious physical harm to
that other person.

Commencement: 22 January 2004, as inserted by CJA 2003 s.287, SI 2004/81 art.3(2)(b).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(1), SI 2012/2770 art.2(a).
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s.1A(2) -

for the purposes of this section physical harm is serious if it amounts to grievous bodily
harm for the purposes of the Offences against the Person Act 1861.

s.1A(3) -

in this section “public place” and “offensive weapon” have the same meaning as in
section 1.

3.2.4.4.2

Maximum sentence

PCA 1953 s.1A 554 : Offence of threatening with offensive weapon in public
s.1A(4) -

a person guilty of an offence under this section is liable:
(a)

on summary conviction, to imprisonment for a term not exceeding 12 months or
to a fine not exceeding the statutory maximum, or to both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 4 years or
to a fine, or to both.

s.1A(8) -

in relation to an offence committed before the commencement of section 154(1) of the
Criminal Justice Act 2003, the reference in subsection (4)(a) to 12 months is to be read
as a reference to 6 months.

s.1A(9) -

in relation to times before the coming into force of paragraph 180 of Schedule 7 to the
Criminal Justice and Court Services Act 2000, the reference in subsection (6)(a) to a
sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.

3.2.4.4.3

Required minimum sentence

PCA 1953 s.1A 555 : Offence of threatening with offensive weapon in public
s.1A(5) -

s.1A(6) -

s.1A(7) -

554
555
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where a person aged 16 or over is convicted of an offence under this section, the court
must impose an appropriate custodial sentence (with or without a fine) unless the court
is of the opinion that there are particular circumstances which:
(a)

relate to the offence or to the offender, and

(b)

would make it unjust to do so in all the circumstances.

in this section “appropriate custodial sentence” means:
(a)

in the case of a person who is aged 18 or over when convicted, a sentence of
imprisonment for a term of at least 6 months;

(b)

in the case of a person who is aged at least 16 but under 18 when convicted, a
detention and training order of at least 4 months.

in considering whether it is of the opinion mentioned in subsection (5) in the case of a
person aged under 18, the court must have regard to its duty under section 44 of the
Children and Young Persons Act 1933.

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(1), SI 2012/2770 art.2(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(1), SI 2012/2770 art.2(a).
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3.2.4.4.4

Interaction with other sentencing orders

Mental Health Act 1983 s.37 556 : Powers of courts to order hospital admission or
guardianship
s.37(1A)

In the case of an offence the sentence for which would otherwise fall to be imposed:
[…] (za) under section 1(2B) or 1A(5) of the Prevention of Crime Act 1953, […] nothing
in those provisions shall prevent a court from making an order under subsection (1)
above for the admission of the offender to a hospital.

3.2.4.4.5

Alternative offence

PCA 1953 s.1A 557 : Offence of threatening with offensive weapon in public
s.1A(10) - if on a person’s trial for an offence under this section (whether on indictment or not) the
person is found not guilty of that offence but it is proved that the person committed an
offence under section 1, the person may be convicted of the offence under that section.
3.2.4.5.

Threatening with bladed article etc. or offensive weapon in school or
public place

3.2.4.5.1

Offence

CJA 1988 s.139AA 558 : Offence of threatening with article with blade or point or offensive
weapon
s.139AA(1) - a person is guilty of an offence if that person:
(a)

has an article to which this section applies with him or her in a public place or on
school premises,

(b)

unlawfully and intentionally threatens another person with the article, and

(c)

does so in such a way that there is an immediate risk of serious physical harm to
that other person.

s.139AA(2) - in relation to a public place this section applies to an article to which section 139
applies.
s.139AA(3) - in relation to school premises this section applies to each of these:
(a)

an article to which section 139 applies;

(b)

an offensive weapon within the meaning of section 1 of the Prevention of Crime
Act 1953.

s.139AA(4) - for the purposes of this section physical harm is serious if it amounts to grievous
bodily harm for the purposes of the Offences against the Person Act 1861.
s.139AA(5) - in this section:
“public place” has the same meaning as in section 139;
“school premises” has the same meaning as in section 139A.
556
557
558

Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(1), SI 2012/2770 art.2(a).
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(2), SI 2012/2770 art.2(a).
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3.2.4.5.2

Maximum sentence

CJA 1988 s.139AA 559 : Offence of threatening with article with blade or point or offensive
weapon
s.139AA(6) - a person guilty of an offence under this section is liable—
(a)

on summary conviction, to imprisonment for a term not exceeding 12 months or
to a fine not exceeding the statutory maximum, or to both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 4 years or
to a fine, or to both.

s.139AA(10) - in relation to an offence committed before the commencement of section 154(1) of
the Criminal Justice Act 2003, the reference in subsection (6)(a) to 12 months is to be
read as a reference to 6 months.
s.139AA(11) - in relation to times before the coming into force of paragraph 180 of Schedule 7 to
the Criminal Justice and Court Services Act 2000, the reference in subsection (8)(a) to
a sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.
3.2.4.5.3

Required minimum sentence

CJA 1988 s.139AA 560 : Offence of threatening with article with blade or point or offensive
weapon
s.139AA(7) - where a person aged 16 or over is convicted of an offence under this section, the
court must impose an appropriate custodial sentence (with or without a fine) unless the
court is of the opinion that there are particular circumstances which:
(a)

relate to the offence or to the offender, and

(b)

would make it unjust to do so in all the circumstances.

s.139AA(8) - in this section “appropriate custodial sentence” means:
(a)

in the case of a person who is aged 18 or over when convicted, a sentence of
imprisonment for a term of at least 6 months;

(b)

in the case of a person who is aged at least 16 but under 18 when convicted, a
detention and training order of at least 4 months.

s.139AA(9) - in considering whether it is of the opinion mentioned in subsection (7) in the case of a
person aged under 18, the court must have regard to its duty under section 44 of the
Children and Young Persons Act 1933.

559
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3.2.4.5.4

Interaction with other sentencing orders

Mental Health Act 1983 s.37 561 : Powers of courts to order hospital admission or
guardianship
s.37(1A)

In the case of an offence the sentence for which would otherwise fall to be imposed:
[…] (aa) under section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act
1988, […] nothing in those provisions shall prevent a court from making an order under
subsection (1) above for the admission of the offender to a hospital.

3.2.4.5.5

Alternative offence

CJA 1988 s.139AA 562 : Offence of threatening with article with blade or point or offensive
weapon
s.139AA(12) - if on a person’s trial for an offence under this section (whether on indictment or not)
the person is found not guilty of that offence but it is proved that the person committed
an offence under section 139 or 139A, the person may be convicted of the offence
under that section.
3.2.4.6.

Using someone to mind a weapon

3.2.4.6.1

Applicability

VCRA 2006 s.29 563 : Penalties etc. for offence under s. 28
s.29(1) -

this section applies where a person (“the offender”) is guilty of an offence under section
28.

3.2.4.6.2

Maximum sentence

VCRA 2006 s.29 564 : Penalties etc. for offence under s. 28
s.29(2) -

where the dangerous weapon in respect of which the offence was committed is a
weapon to which section 141 or 141A of the Criminal Justice Act 1988 (specified
offensive weapons, knives and bladed weapons) applies, the offender shall be liable,
on conviction on indictment, to imprisonment for a term not exceeding 4 years or to a
fine, or to both.

s.29(3) -

where:
(a)

at the time of the offence, the offender was aged 16 or over, and

(b)

the dangerous weapon in respect of which the offence was committed was a
firearm mentioned in section 5(1)(a) to (af) or (c) or section 5(1A)(a) of the 1968
Act (firearms possession of which attracts a minimum sentence),

the offender shall be liable, on conviction on indictment, to imprisonment for a term not
exceeding 10 years or to a fine, or to both.

561
562
563
564

Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.142(2), SI 2012/2770 art.2(a).
Commencement: 6 April 2007, SI 2007/858 art.2(c).
Commencement: 6 April 2007, SI 2007/858 art.2(c).
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s.29(10) - in any case not mentioned in subsection (2) or (3), the offender shall be liable, on
conviction on indictment, to imprisonment for a term not exceeding 5 years or to a fine,
or to both.
3.2.4.6.3

Required minimum sentence

VCRA 2006 s.29 565 : Penalties etc. for offence under s. 28
s.29(4) -

on a conviction in England and Wales, where:
(a)

subsection (3) applies, and

(b)

the offender is aged 18 or over at the time of conviction,

the court must impose (with or without a fine) a term of imprisonment of not less than 5
years, unless it is of the opinion that there are exceptional circumstances relating to the
offence or to the offender which justify its not doing so.
s.29(6) -

on a conviction in England and Wales, where:
(a)

subsection (3) applies, and

(b)

the offender is aged under 18 at the time of conviction,

the court must impose (with or without a fine) a term of detention under section 91 of
the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6) of not less than 3 years,
unless it is of the opinion that there are exceptional circumstances relating to the
offence or to the offender which justify its not doing so.
3.2.4.6.4

Aggravating factor: Minder of weapon was under 18

VCRA 2006 s.29 566 : Penalties etc. for offence under s. 28
s.29(11) - where:
(a)

a court is considering for the purposes of sentencing the seriousness of an
offence under section 28, and

(b)

at the time of the offence the offender was aged 18 or over and the person used
to look after, hide or transport the weapon was not,

the court must treat the fact that that person was under the age of 18 at that time as an
aggravating factor (that is to say, a factor increasing the seriousness of the offence).
s.29(12) - where a court treats a person’s age as an aggravating factor in accordance with
subsection (11), it must state in open court that the offence was aggravated as
mentioned in that subsection.
3.2.4.6.5

Offences committed over two or more days

VCRA 2006 s.29 567 : Penalties etc. for offence under s. 28
s.29(13) - where:
(a)

565
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an offence under section 28 of using another person for a particular purpose is
found to have involved that other person’s having possession of a weapon, or

Commencement: 6 April 2007, SI 2007/858 art.2(c).
Commencement: 6 April 2007, SI 2007/858 art.2(c).
Commencement: 6 April 2007, SI 2007/858 art.2(c).
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being able to make it available, over a period of two or more days, or at some
time during a period of two or more days, and
(b)

on any day in that period, an age requirement was satisfied,

the question whether subsection (3) applies or (as the case may be) the question
whether the offence was aggravated under this section is to be determined as if the
offence had been committed on that day.
s.29(14) - in subsection (13) the reference to an age requirement is a reference to either of the
following:

3.2.4.6.6

(a)

the requirement of subsection (3) that the offender was aged 16 or over at the
time of the offence;

(b)

the requirement of subsection (11) that the offender was aged 18 or over at that
time and that the other person was not.

Interaction with other sentencing orders

Mental Health Act 1983 s.37 568 : Powers of courts to order hospital admission or
guardianship
s.37(1A)

In the case of an offence the sentence for which would otherwise fall to be imposed:
[…] (d) under section 29(4) or (6) of the Violent Crime Reduction Act 2006 (minimum
sentences in certain cases of using someone to mind a weapon), […] nothing in those
provisions shall prevent a court from making an order under subsection (1) above for
the admission of the offender to a hospital.

3.2.4.6.7

Modification pertaining to youth custodial sentences

VCRA 2006 s.29 569 : Penalties etc. for offence under s. 28
s.29(5) -

in relation to times before the commencement of paragraph 180 of Schedule 7 to the
Criminal Justice and Court Services Act 2000 (c. 43), the reference in subsection (4) to
a sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.

3.2.4.7.

Minimum sentence for repeat offenders involving offensive weapons etc.

3.2.4.7.1

Offences under PCA 1953 s.1

PCA 1953 s.1 570 : Prohibition of the carrying of offensive weapons without lawful authority or
reasonable excuse
s.1(1) -

any person who without lawful authority or reasonable excuse, the proof whereof shall
lie on him, has with him in any public place any offensive weapon shall be guilty of an
offence, and shall be liable—
(a)

568
569
570

on summary conviction, to imprisonment for a term not exceeding six months or a
fine not exceeding the prescribed sum or both;

Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 6 April 2007, SI 2007/858 art.2(c).
Commencement: 6 June 1953, PCA 1953 s.2(2). As amended by, inter alia, SI 2015/1463 art.2(a).
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(b)

on conviction on indictment, to imprisonment for a term not exceeding four years
or a fine, or both.

s.1(2) -

where any person is convicted of an offence under subsection (1) of this section the
court may make an order for the forfeiture or disposal of any weapon in respect of
which the offence was committed.

s.1(2A) -

subsection (2B) applies where—

s.1(2B) -

s.1(2C) -

(a)

a person is convicted of an offence under subsection (1) committed after this
subsection is commenced, and

(b)

when the offence was committed, the person was aged 16 or over and had at
least one relevant conviction (see section 1ZA).

where this subsection applies, the court must impose an appropriate custodial
sentence (with or without a fine) unless the court is of the opinion that there are
particular circumstances which—
(a)

relate to the offence, to the previous offence or to the offender, and

(b)

would make it unjust to do so in all the circumstances.

in this section “appropriate custodial sentence” means—
(a)

in the case of a person who is aged 18 or over when convicted, a sentence of
imprisonment for a term of at least 6 months;

(b)

in the case of a person who is aged at least 16 but under 18 when convicted, a
detention and training order of at least 4 months.

s.1(2D) -

in considering whether it is of the opinion mentioned in subsection (2B) in the case of a
person aged 16 or 17, the court must have regard to its duty under section 44 of the
Children and Young Persons Act 1933 (general considerations).

s.1(2E) -

where—
(a)

an appropriate custodial sentence has been imposed on a person under
subsection (2B), and

(b)

a relevant conviction without which subsection (2B) would not have applied has
been subsequently set aside on appeal,

notice of appeal against the sentence may be given at any time within 28 days from the
date on which the conviction was set aside (despite anything in section 18 of the
Criminal Appeal Act 1968 (initiating procedure)).
s.1(2F) -

where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of this section to have been committed on the last of those days.

s.1(2G) -

in relation to times before the coming into force of paragraph 180 of Schedule 7 to the
Criminal Justice and Court Services Act 2000, the reference in subsection (2C)(a) to a
sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.

s.1(4) -

in this section “public place” includes any highway and any other premises or place to
which at the material time the public have or are permitted to have access, whether on
payment or otherwise; and “offensive weapon” means any article made or adapted for
use for causing injury to the person, or intended by the person having it with him for
such use by him or by some other person.
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PCA 1953 s.1ZA 571 : Offence under section 1: previous relevant convictions
s.1ZA(1) - for the purposes of section 1, “relevant conviction” means—
(a)

a conviction for an offence under—
(i)

section 1 or 1A of this Act, or

(ii)

section 139, 139A or 139AA of the Criminal Justice Act 1988,

(a “relevant offence”), whenever committed,
(b)

a conviction in Scotland, Northern Ireland or a member State other than the
United Kingdom for a civilian offence, whenever committed, which would have
constituted a relevant offence if committed in England and Wales at the time of
that conviction,

(c)

a conviction for an offence under section 42 of the Armed Forces Act 2006,
whenever committed, in respect of which the corresponding offence under the
law of England and Wales (within the meaning of that section) is a relevant
offence,

(d)

a conviction for an offence under section 70 of the Army Act 1955, section 70 of
the Air Force Act 1955 or section 42 of the Naval Discipline Act 1957, whenever
committed, in respect of which the corresponding civil offence (within the
meaning of the Act in question) is a relevant offence, and

(e)

a conviction for a member State service offence, whenever committed, which
would have constituted a relevant offence if committed in England and Wales at
the time of conviction.

s.1ZA(2) - in this section—
“civilian offence” means an offence other than—
(a)

an offence under an enactment mentioned in subsection (1)(c) or (d), or

(b)

a member State service offence;

“conviction” includes—
(a)

in relation to an offence under section 42 of the Armed Forces Act 2006, anything
which by virtue of section 376(1) and (2) of that Act is to be treated as a
conviction and

(b)

in relation to an offence under section 42 of the Naval Discipline Act 1957 and a
member State service offence, a finding of guilt in respect of the person;

“member State service offence” means an offence which was the subject of
proceedings under the law of a member State, other than the United Kingdom,
governing all or any of the naval, military or air forces of that State.
s.1ZA(3) - for the purposes of subsection (1)(c) and (d), where the offence was committed by
aiding, abetting, counselling or procuring, it must be assumed that the act aided,
abetted, counselled or procured was done in England and Wales.

571
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3.2.4.7.2

Offences under CJA 1988 s.139 or 139A

CJA 1988 s.139 572 : Offence of having article with blade or point in public place
s.139(1) - subject to subsections (4) and (5) below, any person who has an article to which this
section applies with him in a public place shall be guilty of an offence.
s.139(2) - subject to subsection (3) below, this section applies to any article which has a blade or
is sharply pointed except a folding pocketknife.
s.139(3) - this section applies to a folding pocketknife if the cutting edge of its blade exceeds 3
inches.
s.139(4) - it shall be a defence for a person charged with an offence under this section to prove
that he had good reason or lawful authority for having the article with him in a public
place.
s.139(5) - without prejudice to the generality of subsection (4) above, it shall be a defence for a
person charged with an offence under this section to prove that he had the article with
him—
(a)

for use at work;

(b)

for religious reasons; or

(c)

as part of any national costume.

s.139(6) - a person guilty of an offence under subsection (1) above shall be liable–
(a)

on summary conviction, to imprisonment for a term not exceeding six months, or
a fine not exceeding the statutory maximum, or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding four years,
or a fine, or both.

s.139(6A) - subsection (6B) applies where—
(a)

a person is convicted of an offence under subsection (1) by a court in England
and Wales,

(b)

the offence was committed after this subsection is commenced, and

(c)

when the offence was committed, the person was aged 16 or over and had at
least one relevant conviction (see section 139AZA).

s.139(6B) - where this subsection applies, the court must impose an appropriate custodial
sentence (with or without a fine) unless the court is of the opinion that there are
particular circumstances which—
(a)

relate to the offence, to the previous offence or to the offender, and

(b) would make it unjust to do so in all the circumstances.
s.139(6C) - in this section “appropriate custodial sentence” means—
(a)

572
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in the case of a person who is aged 18 or over when convicted, a sentence of
imprisonment for a term of at least 6 months;

Commencement: 29 September 1988, CJA 1988 s.171(6).
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(b)

in the case of a person who is aged at least 16 but under 18 when convicted, a
detention and training order of at least 4 months.

s.139(6D) - in considering whether it is of the opinion mentioned in subsection (6B) in the case of a
person aged 16 or 17, the court must have regard to its duty under section 44 of the
Children and Young Persons Act 1933 (general considerations).
s.139(6E) - where—
(a)

an appropriate custodial sentence has been imposed on a person under
subsection (6B), and

(b)

a relevant conviction without which subsection (6B) would not have applied has
been subsequently set aside on appeal,

notice of appeal against the sentence may be given at any time within 28 days from the
date on which the conviction was set aside (despite anything in section 18 of the
Criminal Appeal Act 1968 (initiating procedure)).
s.139(6F) - where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of this section to have been committed on the last of those days.
s.139(6G) - in relation to times before the coming into force of paragraph 180 of Schedule 7 to the
Criminal Justice and Court Services Act 2000, the reference in subsection (6C)(a) to a
sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.
s.139(7) - in this section “public place” includes any place to which at the material time the public
have or are permitted access, whether on payment or otherwise.
s.139(8) - this section shall not have effect in relation to anything done before it comes into force.
CJA 1988 s.139A 573 : Offence of having article with blade or point (or offensive weapon) on
school premises
s.139A(1) - any person who has an article to which section 139 of this Act applies with him on
school premises shall be guilty of an offence.
s.139A(2) - any person who has an offensive weapon within the meaning of section 1 of the
Prevention of Crime Act 1953 with him on school premises shall be guilty of an offence.
s.139A(3) - it shall be a defence for a person charged with an offence under subsection (1) or (2)
above to prove that he had good reason or lawful authority for having the article or
weapon with him on the premises in question.
s.139A(4) - without prejudice to the generality of subsection (3) above, it shall be a defence for a
person charged with an offence under subsection (1) or (2) above to prove that he had
the article or weapon in question with him—

573

(a)

for use at work,

(b)

for educational purposes,

Commencement: 1 September 1996, as inserted by OWA 1996 s.4(1), SI 1996/2071 art.2, as amended
by, inter alia, SI 2015/1463 art.2(a).
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(c)

for religious reasons, or

(d)

as part of any national costume.

s.139A(5) - a person guilty of an offence—
(a)

(b)

under subsection (1) above shall be liable—
(i)

on summary conviction to imprisonment for a term not exceeding six
months, or a fine not exceeding the statutory maximum, or both;

(ii)

on conviction on indictment, to imprisonment for a term not exceeding four
years, or a fine, or both;

under subsection (2) above shall be liable—
(i)

on summary conviction, to imprisonment for a term not exceeding six
months, or a fine not exceeding the statutory maximum, or both;

(ii)

on conviction on indictment, to imprisonment for a term not exceeding four
years, or a fine, or both.

s.139A(5A) - subsection (5B) applies where—
(a)

a person is convicted of an offence under subsection (1) or (2) by a court in
England and Wales,

(b)

the offence was committed after this subsection is commenced, and

(c)

when the offence was committed, the person was aged 16 or over and had at
least one relevant conviction (see section 139AZA).

s.139A(5B) - where this subsection applies, the court must impose an appropriate custodial
sentence (with or without a fine) unless the court is of the opinion that there are
particular circumstances which—
(a)

relate to the offence, to the previous offence or to the offender, and

(b)

would make it unjust to do so in all the circumstances.

s.139A(5C) - in this section “appropriate custodial sentence” means—
(a)

in the case of a person who is aged 18 or over when convicted, a sentence of
imprisonment for a term of at least 6 months;

(b)

in the case of a person who is aged at least 16 but under 18 when convicted, a
detention and training order of at least 4 months.

s.139A(5D) - in considering whether it is of the opinion mentioned in subsection (5B) in the case of
a person aged 16 or 17, the court must have regard to its duty under section 44 of the
Children and Young Persons Act 1933 (general considerations).
s.139A(5E) - where—
(a)

an appropriate custodial sentence has been imposed on a person under
subsection (5B), and

(b)

a relevant conviction without which subsection (5B) would not have applied has
been subsequently set aside on appeal,

notice of appeal against the sentence may be given at any time within 28 days from the
date on which the conviction was set aside (despite anything in section 18 of the
Criminal Appeal Act 1968 (initiating procedure)).
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s.139A(5F) - where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it shall be taken for the purposes
of this section to have been committed on the last of those days.
s.139A(5G) - in relation to times before the coming into force of paragraph 180 of Schedule 7 to
the Criminal Justice and Court Services Act 2000, the reference in subsection (5C)(a)
to a sentence of imprisonment, in relation to an offender aged under 21 at the time of
conviction, is to be read as a reference to a sentence of detention in a young offender
institution.
s.139A(6) - in this section and section 139B, “school premises” means land used for the purposes
of a school excluding any land occupied solely as a dwelling by a person employed at
the school; and “school” has the meaning given by section 4 of the Education Act 1996.
s.139A(7) - in the application of this section to Northern Ireland—
(a)

the reference in subsection (2) above to section 1 of the Prevention of Crime Act
1953 is to be construed as a reference to Article 22 of the Public Order (Northern
Ireland) Order 1987; and

(b)

the reference in subsection (6) above to section 4 of the Education Act 1996 is to
be construed as a reference to Article 2(2) of the Education and Libraries
(Northern Ireland) Order 1986.

CJA 1988 s.139AZA 574 : Offences under sections 139 and 139A: previous relevant
convictions
s.139AZA(1) - for the purposes of sections 139 and 139A, “relevant conviction” means—
(a)

a conviction for an offence under—
(i)

section 1 or 1A of the Prevention of Crime Act 1953, or

(ii)

section 139, 139A or 139AA of this Act,

(a “relevant offence”), whenever committed,
(b)

a conviction in Scotland, Northern Ireland or a member State other than the
United Kingdom for a civilian offence, whenever committed, which would have
constituted a relevant offence if committed in England and Wales at the time of
that conviction,

(c)

a conviction for an offence under section 42 of the Armed Forces Act 2006,
whenever committed, in respect of which the corresponding offence under the
law of England and Wales (within the meaning of that section) is a relevant
offence,

(d)

a conviction for an offence under section 70 of the Army Act 1955, section 70 of
the Air Force Act 1955 or section 42 of the Naval Discipline Act 1957, whenever
committed, in respect of which the corresponding civil offence (within the
meaning of the Act in question) is a relevant offence, and

(e)

a conviction for a member State service offence, whenever committed, which
would have constituted a relevant offence if committed in England and Wales at
the time of conviction.

s.139AZA(2) - in this section—

574
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“civilian offence” means an offence other than—
(a)

an offence under an enactment mentioned in subsection (1)(c) or (d), or

(b)

a member State service offence;

“conviction” includes—
(a)

in relation to an offence under section 42 of the Armed Forces Act 2006, anything
which by virtue of section 376(1) and (2) of that Act is to be treated as a
conviction, and

(b)

in relation to an offence under section 42 of the Naval Discipline Act 1957 and a
member State service offence, a finding of guilt in respect of the person;

“member State service offence” means an offence which was the subject of
proceedings under the law of a member State, other than the United Kingdom,
governing all or any of the naval, military or air forces of that State.
s.139AZA(3) - for the purposes of subsection (1)(c) and (d), where the offence was committed by
aiding, abetting, counselling or procuring, it must be assumed that the act aided,
abetted, counselled or procured was done in England and Wales.
3.2.4.7.3

Interaction with other sentencing orders

Hospital orders etc.
Mental Health Act 1983 s.37 575 : Powers of courts to order hospital admission or
guardianship
s.37(1A) - in the case of an offence the sentence for which would otherwise fall to be imposed:
[…] (za) under section 1(2B) or 1A(5) of the Prevention of Crime Act 1953, […] nothing
in those provisions shall prevent a court from making an order under subsection (1)
above for the admission of the offender to a hospital.
(aa) under section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988,
[…] nothing in those provisions shall prevent a court from making an order under
subsection (1) above for the admission of the offender to a hospital.
3.2.4.8

Powers of the Secretary of State

CJA 2003 s.291 576 : Power by order to exclude application of minimum sentence to those
under 18
s.291(1) - the Secretary of State may by order—
(a)

amend section 51A(1)(b) of the Firearms Act 1968 (c. 27) by substituting for the
word “16” the word “18”,

(aa) amend section 29(3)(a) of the Violent Crime Reduction Act 2006 by substituting
for the word “‘16’” the word “‘18’”,

575
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(b)

repeal section 91(1A)(c) and (5) of the Sentencing Act,

(c)

amend subsection (3) of section 49 of the Criminal Procedure (Scotland) Act
1995 by repealing the exception to that subsection,

Commencement: 30 September 1983, MHA 1983 s.149(2)
Commencement: 22 January 2004, SI 2004/81 art.3(2)(b).
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(d)

repeal section 208(2) of that Act, and

(e)

make such other provision as he considers necessary or expedient in
consequence of, or in connection with, the provision made by virtue of
paragraphs (a) to (d).

s.291(2) - the provision that may be made by virtue of subsection (1)(e) includes, in particular,
provision amending or repealing any provision of an Act (whenever passed), including
any provision of this Act.

3.2.5.

Committal for contempt

3.2.5.1.

General

Procedure
Attorney General v Dallas [2012] EWHC 156 (Admin); [2012] 1 WLR 991
Trials for contempt of court on indictment are obsolete and neither the Attorney General nor an
alleged contemnor had any right to seek trial by jury on indictment.
Jurisdiction: Court of Appeal
SCA 1981 s.15 577 : General jurisdiction of Court of Appeal
s.15(1) -

the Court of Appeal shall be a superior court of record.

s.15(2) -

subject to the provisions of this Act, there shall be exercisable by the Court of Appeal:

s.15(3) -

(a)

all such jurisdiction (whether civil or criminal) as is conferred on it by this or any
other Act; and

(b)

all such other jurisdiction (whether civil or criminal) as was exercisable by it
immediately before the commencement of this Act.

for all purposes of or incidental to:
(a)

the hearing and determination of any appeal to the civil division of the Court of
Appeal; and

(b)

the amendment, execution and enforcement of any judgment or order made on
such an appeal,

the Court of Appeal shall have all the authority and jurisdiction of the court or tribunal
from which the appeal was brought.
s.15(4) -

577

it is hereby declared that any provision in this or any other Act which authorises or
requires the taking of any steps for the execution or enforcement of a judgment or
order of the High Court applies in relation to a judgment or order of the civil division of
the Court of Appeal as it applies in relation to a judgment or order of the High Court.

Commencement: 1 January 1982, SCA 1981 s.153(2).
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Jurisdiction: Crown Court
SCA 1981 s.45 578 : General jurisdiction of Crown Court
s.45(4) -

subject to section 8 of the Criminal Procedure (Attendance of Witnesses) Act 1965
(substitution in criminal cases of procedure in that Act for procedure by way of
subpoena) and to any provision contained in or having effect under this Act, the Crown
Court shall, in relation to the attendance and examination of witnesses, any contempt
of court, the enforcement of its orders and all other matters incidental to its jurisdiction,
have the like powers, rights, privileges and authority as the High Court.

Jurisdiction: Magistrates’ Courts
CCA 1981 s.12 579 : Offences of contempt of magistrates’ courts
s.12(1) -

3.2.5.2.

a magistrates’ court has jurisdiction under this section to deal with any person who:
(a)

wilfully insults the justice or justices, any witness before or officer of the court or
any solicitor or counsel having business in the court, during his or their sitting or
attendance in court or in going to or returning from the court; or

(b)

wilfully interrupts the proceedings of the court or otherwise misbehaves in court.

Obstruction/Disruption

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.48.5(1) This rule applies where the court observes, or someone reports to the court—
(a)

in the Court of Appeal or the Crown Court, obstructive, disruptive, insulting or
intimidating conduct, in the courtroom or in its vicinity, or otherwise immediately
affecting the proceedings;

(b)

in the Crown Court, a contravention of—

(c)

578
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(i)

section 3 of the Criminal Procedure (Attendance of Witnesses) Act 1965
(disobeying a witness summons);

(ii)

section 20 of the Juries Act 1974 (disobeying a jury summons);

(iii)

section 8 of the Contempt of Court Act 1981 (obtaining details of a jury’s
deliberations, etc.);

in a magistrates’ court, a contravention of—
(i)

section 97(4) of the Magistrates’ Courts Act 1980 (refusing to give
evidence), or

(ii)

section 12 of the Contempt of Court Act 1981 (insulting or interrupting the
court, etc.);

(d)

a contravention of section 9 of the Contempt of Court Act 1981 (without the
court’s permission, recording the proceedings, etc.);

(e)

any other conduct with which the court can deal as, or as if it were, a criminal
contempt of court, except failure to surrender to bail under section 6 of the Bail
Act 1976.

Commencement: 1 January 1982, SCA 1981 s.153(2).
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rule.48.5(2) Unless the respondent’s behaviour makes it impracticable to do so, the court must—
(a)

(b)

explain, in terms the respondent can understand (with help, if necessary)—
(i)

the conduct that is in question,

(ii)

that the court can impose imprisonment, or a fine, or both, for such
conduct,

(iii)

(where relevant) that the court has power to order the respondent’s
immediate temporary detention, if in the court’s opinion that is required,

(iv)

that the respondent may explain the conduct,

(v)

that the respondent may apologise, if he or she so wishes, and that this
may persuade the court to take no further action, and

(vi)

that the respondent may take legal advice; and

allow the respondent a reasonable opportunity to reflect, take advice, explain
and, if he or she so wishes, apologise.

rule.48.5(3) The court may then—
(a)

take no further action in respect of that conduct;

(b)

enquire into the conduct there and then; or

(c)

postpone that enquiry (if a magistrates’ court, only until later the same day).

Note. 580 The conduct to which this rule applies is sometimes described as ‘criminal’ contempt of
court.
By reason of sections 15 and 45 of the Senior Courts Act 1981, the Court of Appeal and the Crown
Court each has an inherent power to imprison (for a maximum of 2 years), or fine (to an unlimited
amount), or both, a respondent for contempt of court for the conduct listed in paragraph (1)(a), (b),
(d) or (e). See also section 14 of the Contempt of Court Act 1981.
Under section 97(4) of the Magistrates’ Courts Act 1980, and under sections 12 and 14 of the
Contempt of Court Act 1981, a magistrates’ court can imprison (for a maximum of 1 month), or fine
(to a maximum of £2,500), or both, a respondent who contravenes a provision listed in paragraph
(1)(c) or (d). Section 12(1) of the 1981 Act allows the court to deal with any person who—
(a)

wilfully insults the justice or justices, any witness before or officer of the court or
any solicitor or counsel having business in the court, during his or their sitting or
attendance in court or in going to or returning from the court; or

(b)

wilfully interrupts the proceedings of the court or otherwise misbehaves in court.

Under section 89 of the Powers of Criminal Courts (Sentencing) Act 2000, no respondent who is
under 21 may be imprisoned for contempt of court. Under section 108 of that Act, a respondent
who is at least 18 but under 21 may be detained if the court is of the opinion that no other method
of dealing with him or her is appropriate. Under section 14(2A) of the Contempt of Court Act 1981,
a respondent who is under 17 may not be ordered to attend an attendance centre.
Under section 258 of the Criminal Justice Act 2003, a respondent who is imprisoned for contempt
of court must be released unconditionally after serving half the term.

580

The note is contained within the procedure rules.
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Under sections 14, 15 and 16 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012,
the respondent may receive advice and representation in “proceedings for contempt committed, or
alleged to have been committed, by an individual in the face of the court”.
By reason of sections 15 and 45 of the Senior Courts Act 1981, the Court of Appeal and the Crown
Court each has an inherent power temporarily to detain a respondent, for example to restore order,
when dealing with obstructive, disruptive, insulting or intimidating conduct. Under section 12(2) of
the Contempt of Court Act 1981, a magistrates’ court can temporarily detain a respondent until
later the same day on a contravention of that section.
Part 14 contains rules about bail.
3.2.5.3.

Failure to comply with court order etc.

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.48.9(1) This rule applies where—
(a)

(b)

a party, or other person directly affected, alleges—
(i)

in the Crown Court, a failure to comply with an order to which applies rule
33.70 (compliance order, restraint order or ancillary order), rule 47.13
(certain investigation orders under the Terrorism Act 2000(1)) or rule 47.22
(certain investigation orders under the Proceeds of Crime Act 2002(2)),

(ii)

in the Court of Appeal or the Crown Court, any other conduct with which
that court can deal as a civil contempt of court, or

(iii)

in the Crown Court or a magistrates’ court, unauthorised use of disclosed
prosecution material under section 17 of the Criminal Procedure and
Investigations Act 1996(3);

the court deals on its own initiative with conduct to which paragraph (1)(a)
applies.

rule.48.9(2) Such a party or person must—
(a)

apply in writing and serve the application on the court officer; and

(b)

serve on the respondent—
(i)

the application, and

(ii)

notice of where and when the court will consider the allegation (not less
than 14 days after service).

rule.48.9(3) The application must—
(a)

identify the respondent;

(b)

explain that it is an application for the respondent to be dealt with for contempt of
court;

(c)

contain such particulars of the conduct in question as to make clear what is
alleged against the respondent; and

(d)

include a notice warning the respondent that the court—
(i)

can impose imprisonment, or a fine, or both, for contempt of court, and

(ii)

may deal with the application in the respondent’s absence, if the
respondent does not attend the hearing.

rule.48.9(4) A court which acts on its own initiative under paragraph (1)(b) must—
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(a)

arrange for the preparation of a written statement containing the same
information as an application; and

(b)

arrange for the service on the respondent of—
(i)

that written statement, and

(ii)

notice of where and when the court will consider the allegation (not less
than 14 days after service).

Note. 581 The conduct to which this rule applies is sometimes described as ‘civil’ contempt of court.
By reason of section 45 of the Senior Courts Act 1981(4), the Crown Court has an inherent power
to imprison (for a maximum of 2 years), or fine (to an unlimited amount), or both, a respondent for
conduct in contempt of court by failing to comply with a court order or an undertaking given to the
court.
Under section 18 of the Criminal Procedure and Investigations Act 1996(5)—
(a)

the Crown Court can imprison (for a maximum of 2 years), or fine (to an unlimited
amount), or both;

(b)

a magistrates’ court can imprison (for a maximum of 6 months), or fine (to a
maximum of £5,000), or both,

a person who uses disclosed prosecution material in contravention of section 17 of that
Act. See also rule 15.8.
Under section 89 of the Powers of Criminal Courts (Sentencing) Act 2000, no respondent who is
under 21 may be imprisoned for contempt of court. Under section 108 of that Act, a respondent
who is at least 18 but under 21 may be detained if the court is of the opinion that no other method
of dealing with him or her is appropriate. Under section 14(2A) of the Contempt of Court Act 1981,
a respondent who is under 17 may not be ordered to attend an attendance centre.
Under section 258 of the Criminal Justice Act 2003, a respondent who is imprisoned for contempt
of court must be released unconditionally after serving half the term.
The Practice Direction sets out a form of application for use in connection with this rule.
The rules in Part 4 require that an application under this rule must be served by handing it to the
person accused of contempt of court unless the court otherwise directs.
3.2.5.4.

Statutory provisions

Superior courts etc.
CCA 1981 s.14 582 : Proceedings in England and Wales
s.14(1) -

581
582

in any case where a court has power to commit a person to prison for contempt of
court and (apart from this provision) no limitation applies to the period of committal, the
committal shall (without prejudice to the power of the court to order his earlier
discharge) be for a fixed term, and that term shall not on any occasion exceed two
years in the case of committal by a superior court, or one month in the case of
committal by an inferior court.

The note is contained within the procedure rules.
Commencement: 27 August 1981, CCA 1981 s.21(3).

323

Part 3.2 – Custodial penalties

s.14(2) -

in any case where an inferior court has power to fine a person for contempt of court
and (apart from this provision) no limit applies to the amount of the fine, the fine shall
not on any occasion exceed £2,500.

s.14(2A) - in the exercise of jurisdiction to commit for contempt of court or any kindred offence the
court shall not deal with the offender by making an order under section 60 of the
Powers of Criminal Courts (Sentencing) Act 2000 (an attendance centre order) if it
appears to the court, after considering any available evidence, that he is under 17
years of age.
s.14(2A) 583 - a fine imposed under subsection (2) above shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.
s.14(4) -

each of the superior courts shall have the like power to make a hospital order or
guardianship order under section 37 of the Mental Health Act 1983 or an interim
hospital order under section 38 of that Act in the case of a person suffering from mental
disorder within the meaning of that Act who could otherwise be committed to prison for
contempt of court as the Crown Court has under that section in the case of a person
convicted of an offence.

s.14(4A) - each of the superior courts shall have the like power to make an order under section 35
of the said Act of 1983 (remand for report on accused’s mental condition) where there
is reason to suspect that a person who could be committed to prison for contempt of
court is suffering from mental disorder within the meaning of that Act as the Crown
Court has under that section in the case of an accused person within the meaning of
that section.
s.14(4A) 584 - for the purposes of the preceding provisions of this section the county court shall be
treated as a superior court and not as an inferior court.
s.14(4B) - the preceding provisions of this section do not apply to the family court, but:
(a)

this is without prejudice to the operation of section 31E(1)(a) of the Matrimonial
and Family Proceedings Act 1984 (family court has High Court’s powers) in
relation to the powers of the High Court that are limited or conferred by those
provisions of this section, and

(b)

section 31E(1)(b) of that Act (family court has county court’s powers) does not
apply in relation to the powers of the county court that are limited or conferred by
those provisions of this section.

Magistrates’ Courts
CCA 1981 s.12 585 : Offences of contempt of magistrates’ courts
s.12(1) -

583
584
585
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a magistrates’ court has jurisdiction under this section to deal with any person who:
(a)

wilfully insults the justice or justices, any witness before or officer of the court or
any solicitor or counsel having business in the court, during his or their sitting or
attendance in court or in going to or returning from the court; or

(b)

wilfully interrupts the proceedings of the court or otherwise misbehaves in court.

It appears that there are two subsection listed as (2A).
It appears that there are two subsection listed as (4A).
Commencement: 27 August 1981, CCA 1981 s.21(3).
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s.12(2) -

in any such case the court may order any officer of the court, or any constable, to take
the offender into custody and detain him until the rising of the court; and the court may,
if it thinks fit, commit the offender to custody for a specified period not exceeding one
month or impose on him a fine not exceeding £2,500, or both.

s.12(2A) - a fine imposed under subsection (2) above shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.
s.12(4) -

a magistrates’ court may at any time revoke an order of committal made under
subsection (2) and, if the offender is in custody, order his discharge.

s.12(5) -

PCC(S)A 2000 s.135 (limit on fines in respect of young persons) and the following
provisions of the Magistrates’ Courts Act 1980 apply in relation to an order under this
section as they apply in relation to a sentence on conviction or finding of guilty of an
offence; and those provisions of the Magistrates’ Courts Act 1980 are section 36
(restriction on fines in respect of young persons); sections 75 to 91 (enforcement);
section 108 (appeal to Crown Court); section 136 (overnight detention in default of
payment); and section 142(1) (power to rectify mistakes).

MCA 1980 s.97 586 : Summons to witness and warrant for his arrest
s.97(4) -

if any person attending or brought before a magistrates’ court refuses without just
excuse to be sworn or give evidence, or to produce any document or thing, the court
may commit him to custody until the expiration of such period not exceeding one month
as may be specified in the warrant or until he sooner gives evidence or produces the
document or thing or impose on him a fine not exceeding £2,500 or both.

s.97(5) -

a fine imposed under subsection (4) above shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.

Those aged 18-20
PCC(S)A 2000 s.108 587 : Detention of persons aged at least 18 but under 21 for default or
contempt
s.108(1) - in any case where, but for section 89(1) above, a court would have power:
(a)

to commit a person aged at least 18 but under 21 to prison for default in payment
of a fine or any other sum of money, or

(b)

to make an order fixing a term of imprisonment in the event of such a default by
such a person, or

(c)

to commit such a person to prison for contempt of court or any kindred offence,

the court shall have power, subject to subsection (3) below, to commit him to be
detained under this section or, as the case may be, to make an order fixing a term of
detention under this section in the event of default, for a term not exceeding the term of
imprisonment.
s.108(2) - for the purposes of subsection (1) above, the power of a court to order a person to be
imprisoned under section 23 of the Attachment of Earnings Act 1971 shall be taken to
be a power to commit him to prison.

586
587

Commencement: 6 July 1981, SI 1981/457 art.2
Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
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s.108(3) - no court shall commit a person to be detained under this section unless it is of the
opinion that no other method of dealing with him is appropriate; and in forming any
such opinion, the court:
(a)

shall take into account all such information about the circumstances of the default
or contempt (including any aggravating or mitigating factors) as is available to it;
and

(b)

may take into account any information about that person which is before it.

s.108(4) - where a magistrates’ court commits a person to be detained under this section, it shall:
(a)

state in open court the reason for its opinion that on other method of dealing with
him is appropriate; and

(b)

cause that reason to be specified in the warrant of commitment and to be entered
in the register.

s.108(5) - subject to section 22(2)(b) of the Prison Act 1952 (removal to hospital etc.), a person in
respect of whom an order has been made under this section is to be detained:
(a)

in a remand centre,

(b)

in a young offender institution, or

(c)

in any place in which a person aged 21 or over could be imprisoned or detained
for default in payment of a fine or any other sum of money,

as the Secretary of State may from time to time direct.
R. v Byas (1995) 16 Cr. App. R. (S.) 869
There is no power to impose a custodial sentence on an offender under the age of 18 adjudged
guilty of contempt of court.
3.2.5.5.

Guidance

Criminal Practice Directions 2015 XI Other Proceedings
Contempt in the face of the Magistrates’ Court
General
48A.1

The procedure to be followed in cases of contempt of court is given in CrimPR Part 48.
The magistrates’ courts’ power to deal with contempt in the face of the court is
contained within section 12 of the Contempt of Court Act 1981. Magistrates’ courts also
have the power to punish a witness who refuses to be sworn or give evidence under
section 97(4) of the Magistrates’ Courts Act 1980.
Contempt consisting of wilfully insulting anyone specified in section 12 or
interrupting proceedings

48A.2
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In the majority of cases, an apology and a promise as to future conduct should be
sufficient for the court to order a person’s release. However, there are likely to be
certain cases where the nature and seriousness of the misconduct requires the court to
consider using its powers, under section 12(2) of the Contempt of Court Act 1981,
either to fine or to order the person’s committal to custody.
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Imposing a penalty for contempt
48A.3

The court should allow the person a further opportunity to apologise for his or her
contempt, and should follow the procedure at CrimPR 48.8(4). The court should
consider whether it is appropriate to release the person or whether it must exercise its
powers to fine the person or to commit the person to custody under section 12 (2) of
the 1981 Act. In deciding how to deal with the person, the court should have regard to
the period for which he or she has been detained, whether the conduct was admitted
and the seriousness of the contempt. Any period of committal to custody should be for
the shortest period of time commensurate with the interests of preserving good order in
the administration of justice.
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Part 3. Sentencing powers and duties
3.3

Non-custodial penalties
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3.3

Non-custodial penalties

3.3.1.

General powers

3.3.1.1.

Fines

3.3.1.1.1

Power to order fines

Crown Court
Power
CJA 2003 s.163 588 : General power of Crown Court to fine offender convicted on indictment
s.163 -

where a person is convicted on indictment, for an offence other than one which is fixed
by law or a statutory sentence (e.g. PCC(S)A 2000 s.110), the court may impose a fine
instead or in addition to dealing with him in any other way, unless prohibited by another
enactment

Limit
CLA 1977 s.32 589 : Other provisions as to maximum fines
s.32(1) -

on conviction on indictment, there is a power to impose an unlimited fine

Magistrates’ Court
Power
MCA 1980 s.32 590 : Penalties on summary conviction for offences triable either way
s.32(1) -

on summary conviction of any of the offences triable either way listed in Schedule 1 to
this Act a person shall be liable to imprisonment for a term not exceeding 6 months or
to a fine not exceeding the prescribed sum or both, except that—
(a)

a magistrates’ court shall not have power to impose imprisonment for an offence
so listed if the Crown Court would not have that power in the case of an adult
convicted of it on indictment.

s.32(2) -

for any offence triable either way which is not listed in Schedule 1 to this Act, being an
offence under a relevant enactment, the maximum fine which may be imposed on
summary conviction shall by virtue of this subsection be the prescribed sum unless the
offence is one for which by virtue of an enactment other than this subsection a larger
fine may be imposed on summary conviction.

s.32(3) -

where, by virtue of any relevant enactment, a person summarily convicted of an
offence triable either way would, apart from this section, be liable to a maximum fine of
one amount in the case of a first conviction and of a different amount in the case of a

588
589

590

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
Commencement: 17 July 1978 SI 1978/712 art.2(2) and Sch.1, but not in relation to Scotland,
SI 1978/712 art.1(2). For the Scottish commencement, see SI 1978/900.
Commencement: 6 July 1981, SI 1981/457 art.2
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second or subsequent conviction, subsection (2) above shall apply irrespective of
whether the conviction is a first, second or subsequent one.
s.32(4) -

subsection (2) above shall not affect so much of any enactment as (in whatever words)
makes a person liable on summary conviction to a fine not exceeding a specified
amount for each day on which a continuing offence is continued after conviction or the
occurrence of any other specified event.

s.32(5) -

subsection (2) above shall not apply on summary conviction of any of the following
offences:—

s.32(6) -

(a)

offences under section 5(2) of the Misuse of Drugs Act 1971 (having possession
of a controlled drug) where the controlled drug in relation to which the offence
was committed was a Class B or Class C drug;

(b)

offences under the following provisions of that Act, where the controlled drug in
relation to which the offence was committed was a Class C drug, namely—
(i)

section 4(2) (production, or being concerned in the production, of a
controlled drug);

(ii)

section 4(3) (supplying or offering a controlled drug or being concerned in
the doing of either activity by another);

(iii)

section 5(3) (having possession of a controlled drug with intent to supply it
to another);

(iv)

section 8 (being the occupier, or concerned in the management, of
premises and permitting or suffering certain activities to take place there);

(v)

section 12(6) (contravention of direction prohibiting practitioner etc. from
possessing, supplying etc. controlled drugs); or

(vi)

section 13(3) (contravention of direction prohibiting practitioner etc. from
prescribing, supplying etc. controlled drugs).

where, as regards any offence triable either way, there is under any enactment
(however framed or worded) a power by subordinate instrument to restrict the amount
of the fine which on summary conviction can be imposed in respect of that offence—
(a)

subsection (2) above shall not affect that power or override any restriction
imposed in the exercise of that power; and

(b)

the amount to which that fine may be restricted in the exercise of that power shall
be any amount less than the maximum fine which could be imposed on summary
conviction in respect of the offence apart from any restriction so imposed.

s.32(8) -

in subsection (5) above “controlled drug”, “Class B drug” and “Class C drug” have the
same meaning as in the Misuse of Drugs Act 1971.

s.32(9) -

in this section—
“fine” includes a pecuniary penalty but does not include a pecuniary forfeiture or
pecuniary compensation;
“the prescribed sum” means £5,000 or such sum as is for the time being substituted in
this definition by an order in force under section 143(1) below;
“relevant enactment” means an enactment contained in the Criminal Law Act 1977 or
in any Act passed before, or in the same Session as, that Act.

s.32(10) - section 85 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012
(removal of limit on certain fines on conviction by magistrates’ court) makes provision
that affects the application of this section.
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LASPOA 2012 s.85 591 : Removal of limit on certain fines on conviction by magistrates’ court
s.85(1) -

where, on the commencement day, a relevant offence would, apart from this
subsection, be punishable on summary conviction by a fine or maximum fine of £5,000
or more (however expressed), the offence is punishable on summary conviction on or
after that day by a fine of any amount

s.85(2) where, on the commencement day, a relevant power could, apart from this subsection, be
exercised to create an offence punishable on summary conviction by a fine or
maximum fine of £5,000 or more (however expressed), the power may be exercised on
or after that day to create an offence punishable on summary conviction by a fine of
any amount.
s.85(3) -

s.85(4) -

for the purposes of this section:
(a)

an offence is relevant if, immediately before the commencement day, it is a
common law offence or it is contained in an Act or an instrument made under an
Act (whether or not the offence is in force at that time), and

(b)

a power is relevant if, immediately before the commencement day, it is contained
in an Act or an instrument made under an Act (whether or not the power is in
force at that time).

nothing in subsection (1) affects:
(a)

fines for offences committed before the commencement day,

(b)

the operation of restrictions on fines that may be imposed on a person aged
under 18, or

(c)

fines that may be imposed on a person convicted by a magistrates’ court who is
to be sentenced as if convicted on indictment,

and provision made in exercise of a relevant power in reliance on subsection (2) does
not affect such fines or the operation of such restrictions.
Note: Section 85(1) does not apply to the offences listed in Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (Fines on Summary Conviction) Regulations 2015 (SI 2015/664) Sch.1.
Schedule 2 amends certain provisions those offences to be punishable on summary conviction by
a fine or maximum fine of an amount specified or described. Schedule 3 amends provisions in
which the level of fine is expressed as a proportion. Schedules 4 and 5 contain consequential
amendments.
PCC(S)A 2000 s.135 592 : Limit on fines imposed by magistrates’ courts in respect of young
offenders
s.135(1) - where a person aged under 18 is found guilty by a magistrates’ court of an offence for
which, apart from this section, the court would have power to impose a fine of an
amount exceeding £1,000, the amount of any fine imposed by the court shall not
exceed £1,000.
s.135(2) - in relation to a person aged under 14, subsection (1) above shall have effect as if for
“£1,000”, in both places where it occurs, there were substituted “£250”.

591

592

Commencement: Section 85(3), (5)-(13) and (15)-(17) in force 28 May 2014, SI 2014/1291 art.2(a)(i).
Section 85(1), (2) and (4) in force 12 March 2015, SI 2015/504 art.2.
Commencement: 25 August 2000, PCC(S)A 200 s.168(1).
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3.3.1.1.2

The standard scale

Criminal Justice Act 1982 s.37 593 : The standard scale of fines for summary offences
s.37(1) -

there is a standard scale of fine for summary offences

s.37(2) -

the scale is:
Level on the
scale
1
2
3
4
5

Amount of fine
£200
£500
£1,000
£2,500
£5,000

Note: See also CJA 1982 s.46 as to the “conversion of references to amounts to references to
levels on scale”. Note also that s.47 provides a definition of a fine for the purposes of certain
sections of the 1982 Act. See also CJA 1988 ss.51-57 for further provisions about fines, maximum
fines and the standard scale.
3.3.1.1.3

Power to alter fines etc.

MCA 1980 s.143 594 : Power to alter sums specified in certain provisions
s.143(1) - if it appears to the SoS that there has been a change in the value of money, he may by
order amend etc. the sums in the provisions mentioned in subsec.(2)
s.143(2)(o) - CJA 1982 s.37(2) (standard scale)
LASPOA 2012 s.86 595 : Power to increase certain other fines on conviction by magistrates’
court
s.86(1) -

subsection (2) applies in relation to a relevant offence which, immediately before the
commencement day, is punishable on summary conviction by a fine or maximum fine
of a fixed amount of less than £5,000.

s.86(2) -

the Secretary of State may by regulations make provision for the offence to be
punishable on summary conviction by a fine or maximum fine of an amount specified or
described in the regulations.

s.86(3) -

subsection (4) applies in relation to a relevant power which, immediately before the
commencement day, can be exercised to create an offence punishable on summary
conviction by a fine or maximum fine of a fixed amount of less than £5,000 but not to
create an offence so punishable by a fine or maximum fine of a fixed amount of £5,000
or more.

s.86(4) -

the Secretary of State may by regulations make provision for the power to be
exercisable to create an offence punishable on summary conviction by a fine or
maximum fine of an amount specified or described in the regulations.

593
594
595
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Commencement: 6 July SI 1981/457 art.2
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s.86(5) -

s.86(6) -

regulations under this section may not specify or describe an amount exceeding
whichever is the greater of—
(a)

£5,000, or

(b)

the sum specified for the time being as level 4 on the standard scale.

regulations under this section may not include provision affecting—
(a)

fines for offences committed before the regulations come into force,

(b)

the operation of restrictions on fines that may be imposed on a person aged
under 18, or

(c)

fines that may be imposed on a person convicted by a magistrates’ court who is
to be sentenced as if convicted on indictment,

and provision made in exercise of a relevant power in reliance on regulations under
subsection (4) may not include such provision.
s.86(7) -

regulations under this section—
(a)

may make different provision for different cases or circumstances,

(b)

may make provision generally or only for specified cases or circumstances, and

(c)

may make consequential, incidental, supplementary, transitional, transitory or
saving provision.

s.86(8) -

regulations under this section may amend, repeal, revoke or otherwise modify any
provision which, immediately before the commencement day, is contained in an Act or
an instrument made under an Act (whether or not the provision is in force at that time).

s.86(9) -

regulations under this section are to be made by statutory instrument.

s.86(10) - a statutory instrument containing regulations under this section may not be made
unless a draft of the instrument has been laid before, and approved by a resolution of,
each House of Parliament.
s.86(11) - if, immediately before the commencement day, the sum specified as level 5 on the
standard scale in section 37(2) of the Criminal Justice Act 1982 (standard scale of fines
for summary offences) is greater than £5,000, the references in this section to £5,000
have effect as if they were references to that sum.
s.86(12) - powers under this section—
(a)

may be exercised from time to time, and

(b)

are without prejudice to other powers to modify fines for relevant offences or fines
that may be specified or described when exercising a relevant power.

s.86(13) - in this section “Act”, “the commencement day”, “relevant offence” and “relevant power”,
and references to a provision contained in an Act or instrument, have the same
meaning as in section 85.

333

Part 3.3 – Non-custodial penalties

LASPOA 2012 s.87 596 : Power to amend standard scale of fines for summary offences
s.87(1) -

the Secretary of State may by order substitute for the sums for the time being specified
as levels 1 to 4 on the standard scale in section 37(2) of the Criminal Justice Act 1982
(standard scale of fines for summary offences) such other sums as the Secretary of
State considers appropriate.

s.87(2) -

the power under subsection (1) may not be exercised so as to alter the ratio of one of
those levels to another.

s.87(3) -

in section 143 of the Magistrates’ Courts Act 1980 (power to alter sums including
standard scale of fines for summary offences), in subsection (3)(b), after “subsection
(1) above” insert “or section 87 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012”.

s.87(4) -

in section 37 of the Criminal Justice Act 1982 (standard scale of fines for summary
offences), in subsection (3), at the end insert “or section 87 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012”.

s.87(5) -

an order under this section is to be made by statutory instrument.

s.87(6) -

a statutory instrument containing an order under this section may not be made unless a
draft of the instrument has been laid before, and approved by a resolution of, each
House of Parliament.

s.87(7) -

an order under this section does not affect fines for offences committed before the
order comes into force.

3.3.1.1.4

Setting the level of the fine

Fixing the fine and enquiring into the offender’s circumstances
CJA 2003 s.162 597 : Powers to order statement as to offender’s financial circumstances
s.162(1) - where an individual has been convicted of an offence, the court may, before
sentencing him, make a financial circumstances order with respect to him.
s.162(2) - where a magistrates’ court has been notified in accordance with section 12(4) of the
Magistrates’ Courts Act 1980 (c. 43) that an individual desires to plead guilty without
appearing before the court, the court may make a financial circumstances order with
respect to him.
s.162(3) - in this section “a financial circumstances order” means, in relation to any individual, an
order requiring him to give to the court, within such period as may be specified in the
order, such a statement of his assets and other financial circumstances as the court
may require .
s.162(4) - an individual who without reasonable excuse fails to comply with a financial
circumstances order is liable on summary conviction to a fine not exceeding level 3 on
the standard scale.

596
597
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s.162(5) - if an individual, in furnishing any statement in pursuance of a financial circumstances
order—
(a)

makes a statement which he knows to be false in a material particular,

(b)

recklessly furnishes a statement which is false in a material particular, or

(c)

knowingly fails to disclose any material fact,

he is liable on summary conviction to a fine not exceeding level 4 on the standard
scale.
s.162(6) - proceedings in respect of an offence under subsection (5) may, notwithstanding
anything in section 127(1) of the Magistrates’ Courts Act 1980 (c. 43) (limitation of
time), be commenced at any time within two years from the date of the commission of
the offence or within six months from its first discovery by the prosecutor, whichever
period expires the earlier.
CJA 2003 s.164 598 : Fixing of fines
s.164(1) - before fixing the amount of any fine to be imposed on an offender who is an individual,
a court must inquire into his financial circumstances.
s.164(2) - the amount of any fine fixed by a court must be such as, in the opinion of the court,
reflects the seriousness of the offence.
s.164(3) - in fixing the amount of any fine to be imposed on an offender (whether an individual or
other person), a court must take into account the circumstances of the case including,
among other things, the financial circumstances of the offender so far as they are
known, or appear, to the court.
s.164(4) - subsection (3) applies whether taking into account the financial circumstances of the
offender has the effect of increasing or reducing the amount of the fine.
s.164(4A) - in applying subsection (3), a court must not reduce the amount of a fine on account of
any surcharge it orders the offender to pay under section 161A, except to the extent
that he has insufficient means to pay both.
s.164(5) - where—
(a)

an offender has been convicted in his absence in pursuance of section 11 or 12
of the Magistrates’ Courts Act 1980 (c. 43) (non-appearance of accused), or

(aa) an offender has been convicted in the offender’s absence in proceedings
conducted in accordance with section 16A of the Magistrates’ Courts Act 1980
(trial by single justice on the papers),
(b)

598

an offender—
(i)

has failed to furnish a statement of his financial circumstances in response
to a request which is an official request for the purposes of section 20A of
the Criminal Justice Act 1991 (c.53) (offence of making false statement as
to financial circumstances),

(ii)

has failed to comply with an order under section 162(1), or

(iii)

has otherwise failed to co-operate with the court in its inquiry into his
financial circumstances,

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
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and the court considers that it has insufficient information to make a proper
determination of the financial circumstances of the offender, it may make such
determination as it thinks fit.
CJA 2003 s.165: Remission of fines
s.165(1) - this section applies where a court has, in fixing the amount of a fine, determined the
offender’s financial circumstances under section 164(5).
s.165(2) - if, on subsequently inquiring into the offender’s financial circumstances, the court is
satisfied that had it had the results of that inquiry when sentencing the offender it
would—
(a)

have fixed a smaller amount, or

(b)

not have fined him,

it may remit the whole or part of the fine.
s.165(3) - where under this section the court remits the whole or part of a fine after a term of
imprisonment has been fixed under section 139 of the Sentencing Act (powers of
Crown Court in relation to fines) or section 82(5) of the Magistrates’ Courts Act 1980
(magistrates’ powers in relation to default) it must reduce the term by the
corresponding proportion.
s.165(4) - in calculating any reduction required by subsection (3), any fraction of a day is to be
ignored.
s.165(5) - where—
(a)

under this section the court remits the whole or part of a fine, and

(b)

the offender was ordered under section 161A to pay a surcharge the amount of
which was set by reference to the amount of the fine,

the court must determine how much the surcharge would have been if the fine had not
included the amount remitted, and remit the balance of the surcharge.
3.3.1.1.5 Payment by instalments and allowing time for payment
Crown Court: Fines
PCC(S)A 2000 s.139 599 : Powers and duties of Crown Court in relation to fines etc.
s.139(1) - subject to the provisions of this section, if the Crown Court imposes a fine on any
person or forfeits his recognizance, the court may make an order—

599
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(a)

allowing time for the payment of the amount of the fine or the amount due under
the recognizance;

(b)

directing payment of that amount by instalments of such amounts and on such
dates as may be specified in the order;

(c)

in the case of a recognizance, discharging the recognizance or reducing the
amount due under it.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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Crown Court: Costs and Compensation
PCC(S)A 2000 s.141 600 : Power of Crown Court to allow time for payment, or payment by
instalments, of costs and compensation
s.141 -

where the Crown Court makes any such order as is mentioned in Administration of
Justice Act 1970 Sch.9 Part 1 (orders against accused for the payment of costs or
compensation), the court may: (a) allow time for the payment of the sum due under the
order; (b) direct payment of that sum by instalments

Magistrates’ Court
MCA 1980 s.75 601 : Power to dispense with immediate payment
s.75(1) -

a magistrates’ court by whose conviction or order a sum is adjudged to be paid may,
instead of requiring immediate payment, allow time for payment, or order payment by
instalments.

s.75(2) -

where a magistrates’ court has allowed time for payment, the court may, on application
by or on behalf of the person liable to make the payment, allow further time or order
payment by instalments.

s.75(3) -

where a court has ordered payment by instalments and default is made in the payment
of any one instalment, proceedings may be taken as if the default had been made in
the payment of all the instalments then unpaid.

3.3.1.1.6

Prison in default term

Note: The court’s duty to explain the effect of a sentence (see Part 4) under CJA 2003 s.174
includes a duty to explain the consequences of non-payment of fines.
Crown Court
PCC(S)A 2000 s.139 602 : Powers and duties of Crown Court in relation to fines etc.
s.139(2) - subject to the provisions of this section, if the Crown Court imposes a fine on any
person or forfeits his recognizance, the court shall make an order fixing a term of
imprisonment or of detention under section 108 above (detention of persons aged 18 to
20 for default) which he is to undergo if any sum which he is liable to pay is not duly
paid or recovered:
s.139(3) - no person shall on the occasion when a fine is imposed on him or his recognizance is
forfeited by the Crown Court be committed to prison or detained in pursuance of an
order under subsection (2) above unless—

600
601
602

(a)

in the case of an offence punishable with imprisonment, he appears to the court
to have sufficient means to pay the sum forthwith;

(b)

it appears to the court that he is unlikely to remain long enough at a place of
abode in the United Kingdom to enable payment of the sum to be enforced by
other methods; or
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(c)

on the occasion when the order is made the court sentences him to immediate
imprisonment, custody for life or detention in a young offender institution for that
or another offence, or so sentences him for an offence in addition to forfeiting his
recognizance, or he is already serving a sentence of custody for life or a term—
(i)

of imprisonment;

(ii)

of detention in a young offender institution; or

(iii)

of detention under section 108 above.

s.139(4) - the periods set out in the second column of the following Table shall be the maximum
periods of imprisonment or detention under subsection (2) above applicable
respectively to the amounts set out opposite them.
Table
Amount of fine
An amount not exceeding £200
An amount exceeding £200 but not exceeding £500
An amount exceeding £500 but not exceeding £1,000
An amount exceeding £1,000 but not exceeding £2,500
An amount exceeding £2,500 but not exceeding £5,000
An amount exceeding £5,000 but not exceeding £10,000
An amount exceeding £10,000 but not exceeding £20,000
An amount exceeding £20,000 but not exceeding £50,000
An amount exceeding £50,000 but not exceeding £100,000
An amount exceeding £100,000 but not exceeding £250,000
An amount exceeding £250,000 but not exceeding £1 million
An amount exceeding £1 million

Period
7 days
14 days
28 days
45 days
3 months
6 months
12
months
18
months
2 years
3 years
5 years
10 years

s.139(5) - where any person liable for the payment of a fine or a sum due under a recognizance
to which this section applies is sentenced by the court to, or is serving or otherwise
liable to serve, a term of imprisonment or detention in a young offender institution or a
term of detention under section 108 above, the court may order that any term of
imprisonment or detention fixed under subsection (2) above shall not being to run until
after the end of the first-mentioned term.
s.139(6) - the power conferred by this section to discharge a recognizance or reduce the amount
due under it shall be in addition to the powers conferred by any other Act relating to the
discharge, cancellation, mitigation or reduction of recognizances or sums forfeited
under recognizances.
s.139(7) - subject to subsection (8) below, the powers conferred by this section shall not be taken
as restricted by any enactment which authorises the Crown Court to deal with an
offender in any way in which a magistrates’ court might have dealt with him or could
deal with him.
s.139(8) - any term fixed under subsection (2) above as respects a fine imposed in pursuance of
such an enactment, that is to say a fine which the magistrates’ court could have
imposed, shall not exceed the period applicable to that fine (if imposed by the
magistrates’ court) under section 149(1) of the Customs and Excise Management Act
1979 (maximum periods of imprisonment in default of payment of certain fines).
s.139(9) - this section shall not apply to a fine imposed by the Crown Court on appeal against a
decision of a magistrates’ court, but subsections (2) to (4) above shall apply in relation
to a fine imposed or recognizance forfeited by the criminal division of the Court of
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Appeal, or by the Supreme Court on appeal from that division, as they apply in relation
to a fine imposed or recognizance forfeited by the Crown Court, and the references to
the Crown Court in subsections (2) and (3) above shall be construed accordingly.
s.139(10) - for the purposes of any reference in this section, however expressed, to the term of
imprisonment or other detention to which a person has been sentenced or which, or
part of which, he has served, consecutive terms and terms which are wholly or partly
concurrent shall, unless the context otherwise requires, be treated as a single term.
s.139(11) - any reference in this section, however expressed, to a previous sentence shall be
construed as a reference to a previous sentence passed by a court in Great Britain.
Magistrates’ Court
MCA 1980 s.133 603 : Consecutive terms of imprisonment
s.133(4) - where a person has been sentenced by a magistrates’ court to imprisonment and a fine
for the same offence, a period of imprisonment imposed for non-payment of the fine, or
for want of sufficient goods to satisfy the fine, shall not be subject to the limitations
imposed by the preceding subsections (the limit on imposing six-month and 12-month
maximum terms)
s.133(5) - for the purposes of s.133 a term of imprisonment shall be deemed to be imposed in
respect of an offence if it is imposed as a sentence or in default of payment of a sum
adjudged to be paid by the conviction or for want of sufficient goods to satisfy such a
sum
MCA 1980 s.82 604 : Restriction on power to impose imprisonment for default
s.82(1) -

a magistrates’ court shall not on the occasion of convicting an offender of an offence
issue a warrant of commitment for a default in paying any sum adjudged to be paid by
the conviction unless—
(a)

in the case of an offence punishable with imprisonment, he appears to the court
to have sufficient means to pay the sum forthwith;

(b)

it appears to the court that he is unlikely to remain long enough at a place of
abode in the United Kingdom to enable payment of the sum to be enforced by
other methods; or

(c)

on the occasion of that conviction the court sentences him to immediate
imprisonment, youth custody or detention in a detention centre for that or another
offence or he is already serving a sentence of custody for life, or a term of
imprisonment, youth custody, detention under section 9 of the Criminal Justice
Act 1982 or detention in a detention centre.

s.82(1A) - a magistrates’ court may not issue a warrant of commitment in reliance on subsection
(1)(c) for a default in paying—

603
604

(a)

a charge ordered to be paid under section 21A of the Prosecution of Offences
Act 1985 (criminal courts charge), or

(b)

a surcharge ordered to be paid under section 161A of the Criminal Justice Act
2003.
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s.82(2) -

a magistrates’ court shall not in advance of the issue of a warrant of commitment fix a
term of imprisonment which is to be served by an offender in the event of a default in
paying a sum adjudged to be paid by a conviction, except where it has power to issue
a warrant of commitment forthwith, but postpones issuing the warrant under section
77(2) above.

s.82(3) -

where on the occasion of the offender’s conviction a magistrates’ court does not issue
a warrant of commitment for a default in paying any such sum as aforesaid or fix a term
of imprisonment under the said section 77(2) which is to be served by him in the event
of any such default, it shall not thereafter issue a warrant of commitment for any such
default or for want of sufficient goods to satisfy such a sum unless—

s.82(4) -

(a)

he is already serving a sentence of custody for life, or a term of imprisonment,
youth custody, detention under section 9 of the Criminal Justice Act 1982 or
detention in a detention centre; or

(b)

the court has since the conviction inquired into his means in his presence on at
least one occasion.

where a magistrates’ court is required by subsection (3) above to inquire into a
person’s means, the court may not on the occasion of the inquiry or at any time
thereafter issue a warrant of commitment for a default in paying any such sum
unless—
(a)

in the case of an offence punishable with imprisonment, the offender appears to
the court to have sufficient means to pay the sum forthwith; or

(b)

the court—
(i)

is satisfied that the default is due to the offender’s wilful refusal or culpable
neglect; and

(ii)

has considered or tried all other methods of enforcing payment of the sum
and it appears to the court that they are inappropriate or unsuccessful.

s.82(4A) - the methods of enforcing payment mentioned in subsection (4)(b)(ii) above are—
(a)

a warrant of control under section 76 above;

(b)

an application to the High Court or county court for enforcement under section 87
below;

(c)

an order under section 88 below;

(d)

an attachment of earnings order; and

(e)

if the offender is under the age of 25, an order under section 17 of the Criminal
Justice Act 1982 (attendance centre orders).

s.82(4B) - the cases in which the offender’s default may be regarded for the purposes of
subsection (4)(b)(i) as being attributable to his wilful refusal or culpable neglect include
any case in which–

s.82(5) -

(a)

he has refused, otherwise than on reasonable grounds, to consent to a work
order proposed to be made under Schedule 6 to the Courts Act 2003 (discharge
of fines by unpaid work), or

(b)

he has without reasonable excuse failed to comply with such an order.

after the occasion of an offender’s conviction by a magistrates’ court, the court shall
not, unless—
(a)
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(b)

the offender is serving [a sentence of custody for life, or a term of imprisonment,
youth custody, detention under section 9 of the Criminal Justice Act 1982] or
detention in a detention centre,

issue a warrant of commitment for a default in paying the sum or fix such a term except
at a hearing at which the offender is present.
s.82(5A) - a magistrates’ court may not issue a warrant of commitment under subsection (5)
above at a hearing at which the offender is not present unless the designated officer for
the court has first served on the offender a notice in writing stating that the court
intends to hold a hearing to consider whether to issue such a warrant and giving the
reason why the court so intends.
s.82(5B) - where after the occasion of an offender’s conviction by a magistrates’ court the court
holds a hearing for the purpose of considering whether to issue a warrant of
commitment for default in paying a sum adjudged to be paid by the conviction, it shall
consider such information about the offender’s means as is available to it unless it has
previously—
(a)

inquired into the offender’s means; and

(b)

postponed the issue of the warrant of commitment under section 77(2) above.

s.82(5C) - a notice under subsection (5A) above—
(a)

shall state the time and place appointed for the hearing; and

(b)

shall inform the offender that, if he considers that there are grounds why the
warrant should not be issued, he may make representations to the court in
person or in writing,

but the court may exercise its powers in relation to the issue of a warrant whether or
not he makes representations.
s.82(5D) - except as mentioned in subsection (5E) below, the time stated in a notice under
subsection (5A) above shall not be earlier than 21 days after the issue of the notice.
s.82(5E) - where a magistrates’ court exercises in relation to an offender the power conferred by
section 77(2) above and at the same hearing issues a notice under subsection (5A)
above in relation to him, the time stated in the notice may be a time on any day
following the end of the period for which the issue of the warrant of commitment has
been postponed.
s.82(5F) - a notice under subsection (5A) above to be served on any person shall be deemed to
be served on that person if it is sent by registered post or the recorded delivery service
addressed to him at his last known address, notwithstanding that the notice is returned
as undelivered or is for any other reason not received by that person.
s.82(6) -

where a magistrates’ court issues a warrant of commitment on the ground that one of
the conditions mentioned in subsection (1) or (4) above is satisfied, it shall state that
fact, specifying the ground, in the warrant.

Appeals
R. (Purnell) v Essex Magistrates’ Court [2015] EWHC 333 (Admin)
There is no right of appeal against the imposition of a prison in default term under MCA 1980 s.108
as such an order was not “a sentence” for the purposes of s.108(3) because it was not made upon
conviction but in consequence of conviction and at a different time and for a different reason.
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Release
MCA 1980 s.79 605 : Release from custody and reduction of detention on payment
s.79(1) -

where imprisonment or other detention has been imposed on any person by the order
of a magistrates’ court in default of payment of any sum adjudged to be paid by the
conviction or order of a magistrates’ court or for want of sufficient goods to satisfy such
a sum, then, on the payment of the sum, together with the costs and charges, if any, of
the commitment, or (as the case may be) on the payment of the amount outstanding,
the order shall cease to have effect; and if the person has been committed to custody
he shall be released unless he is in custody for some other cause.

s.79(2) -

where, after a period of imprisonment or other detention has been imposed on any
person in default of payment of any sum adjudged to be paid by the conviction or order
of a magistrates’ court or for want of sufficient goods to satisfy such a sum, payment is
made in accordance with rules of court of part of the sum, the period of detention shall
be reduced by such number of days as bears to the total number of days in that period
less one day the same proportion as the amount so paid bears—
(a)

to the amount outstanding at the time the period of detention was imposed, if the
procedure in Schedule 12 to the Tribunals, Courts and Enforcement Act 2007
(taking control of goods) had been used for recovering the sum;

(b)

otherwise, to so much of the sum as was due at that time.

s.79(3) -

in calculating the reduction required under subsection (2) above any fraction of a day
shall be left out of account.

s.79(4) -

in this Act, references to want of sufficient goods to satisfy a sum of money are
references to circumstances where–

s.79(5) -

(a)

a warrant of control has been issued for the sum to be recovered from a person,
but

(b)

it appears on the return to the warrant that the person’s money and goods are
insufficient to pay the amount outstanding.

in this section, “the amount outstanding” has the meaning given by paragraph 50(3) of
Schedule 12 to the Tribunals, Courts and Enforcement Act 2007.

CJA 2003 s.258: Early release of fine defaulters etc.
s.258(1) - this section applies in relation to a person committed to prison—
(a)

in default of payment of a sum adjudged to be paid by a conviction, or

(b)

for contempt of court or any kindred offence.

s.258(2) - as soon as a person to whom this section applies has served one-half of the term for
which he was committed, it is the duty of the Secretary of State to release him
unconditionally.
s.258(2A) - subsection (2) is subject to paragraph 35 of Schedule 20B (transitional cases).
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s.258(2B) - subsection (2) does not apply to a person within subsection (1)(a) if the sum in
question is a sum of more than £10 million ordered to be paid under a confiscation
order made under Part 2 of the Proceeds of Crime Act 2002.
s.258(2C) - the Secretary of State may by order amend the amount for the time being specified in
subsection (2B).
s.258(3) - where a person to whom this section applies is also serving one or more sentences of
imprisonment or detention in a young offender institution, nothing in this section or in
paragraph 35 of Schedule 20B requires the Secretary of State to release him until he is
also required to release him in respect of that sentence or each of those sentences.
s.258(3A) - the reference in subsection (3) to sentences of imprisonment includes sentences of
detention under section 91 or 96 of the Sentencing Act or under section 226A, 226B,
227, 228 or 236A of this Act.
s.258(4) - the Secretary of State may at any time release unconditionally a person to whom this
section applies if he is satisfied that exceptional circumstances exist which justify the
person’s release on compassionate grounds.
Fine defaulters
3.3.1.1.7

Searching persons at the Crown Court

PCC(S)A 2000 s.142 606 : Power of Crown Court to order search of persons before it
s.142(1) - where—
(za) the Crown Court orders a person to pay a surcharge under section 161A of the
Criminal Justice Act 2003,
(a)

the Crown Court imposes a fine on a person or forfeits his recognizance,

(b)

the Crown Court makes against a person any such order as is mentioned in
paragraph 3, 4 or 9 of Schedule 9 to the Administration of Justice Act 1970
(orders for the payment of costs),

(ba) the Crown Court makes an order against a person under section 21A of the
Prosecution of Offences Act 1985 (criminal courts charge),
(c)

the Crown Court makes a compensation order against a person,

(ca) the Crown Court makes an unlawful profit order under section 4 of the Prevention
of Social Housing Fraud Act 2013 against a person,
(d)

the Crown Court makes against a person an order under section 137 above
(order for parent or guardian to pay fine, costs, compensation or surcharge), or

(e)

on the determination of an appeal brought by a person under section 108 of the
Magistrates’ Courts Act 1980 a sum is payable by him, whether by virtue of an
order of the Crown Court or by virtue of a conviction or order of the magistrates’
court against whose decision the appeal was brought,

then, if that person is before it, the Crown Court may order him to be searched.
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s.142(2) - any money found on a person in a search under this section may be applied, unless
the court otherwise directs, towards payment of the fine or other sum payable by him;
and the balance, if any, shall be returned to him
3.3.1.1.8

Interaction with other sentencing orders

Compensation orders
PCC(S)A 2000 s.130 607 : Compensation orders against convicted persons
s.130(11) - in determining whether to make a compensation order against any person, and in
determining the amount to be paid by any person under such an order, the court shall
have regard to his means so far as they appear or are known to the court.
Discharges
R. v McClelland (1951) 35 Cr. App. R. 22; R. v Sanck (1990-91) 12 Cr. App. R. (S.) 155
It is wrong to impose a fine and a conditional discharge for the same offence.
If an order of conditional discharge is made you cannot fine, because a fine is a
punishment and conditional discharge can only be granted where a Court does not
think fit to impose a punishment. (McClelland, Lord Chief Justice at p. 23)
Confiscation orders
POCA 2002 s.13 608 : Effect of order on court’s other powers
s.13(2) -

the court must take account of the confiscation order before: (a) it imposes a fine on a
defendant

POA 1985 s.18 609 : Award of costs against accused
s.18(5) -

where a person under 18 is convicted before a magistrates’ court, the amount of costs
ordered to be paid by the defendant may not exceed the amount of any fine imposed
upon him

Custodial sentences: Determinate
TICs and Totality Definitive Guideline, Sentencing Council 610
A fine should not generally be imposed in combination with a custodial sentence because of the
effect of imprisonment on the means of the defendant. However, exceptionally, it may be
appropriate to impose a fine in addition to a custodial sentence where:
● the sentence is suspended;
● a confiscation order is not contemplated; and
● there is no obvious victim to whom compensation can be awarded; and
● the offender has, or will have, resources from which a fine can be paid.

607
608
609
610
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Custodial sentences: Fixed by law or required by statute
CJA 2003 s.163 611 : General power of Crown Court to fine offender convicted on indictment
s.163 -

where a person is convicted on indictment of any offence, other than an offence for
which the sentence is fixed by law or falls to be imposed under section 110(2) or
111(2) of the Sentencing Act or under section 224A, 225(2) or 226(2) of this Act, the
court, if not precluded from sentencing an offender by its exercise of some other
power, may impose a fine instead of or in addition to dealing with him in any other way
in which the court has power to deal with him, subject however to any enactment
requiring the offender to be dealt with in a particular way.

Note: Other required sentences for possession of firearms/knives/bladed articles etc. and the new
“offender of particular concern order” have been omitted from this section.
Hospital order/Guardianship order
MHA 1983 s.37 612 : Powers of courts to order hospital admission or guardianship
s.37(8) -

the court may not impose a fine where it imposes a hospital order or guardianship
order

Referral orders
PCC(S)A 2000 s.19: Referral order
s.19(1) -

subsections (2) to (5) below apply where a court makes a referral order in respect of an
offence.

s.19(2) -

the court may not deal with the offender for the offence in any of the prohibited ways.

s.19(3) -

the court—

s.19(4) -

(a)

shall, in respect of any connected offence, either sentence the offender by
making a referral order or make an order discharging him absolutely; and

(b)

may not deal with the offender for any such offence in any of the prohibited ways.

for the purposes of subsections (2) and (3) above the prohibited ways are—
[…]
(b)

ordering him to pay a fine;

[…]
Unlawful profit orders
PSHFA 2013 s.4 613 : Unlawful profit order
s.4(8) -

611
612
613

subsection (9) applies where the court considers (a) that, as well as being appropriate
to make an unlawful profit order, it would be appropriate to impose a fine, and (b) that

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7
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Commencement: 15 October 2013, SI 2013/2622 art.2 (England). 5 November 2013, SI 2013/2861 art.2
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the offender has insufficient means to pay both: (i) an appropriate sum under an
unlawful profit order, and (ii) an appropriate sum under a fine
s.4(9) -

the court must give preference to making an unlawful profit order (though it may
impose a fine as well)

3.3.1.1.9

Magistrates’ Court Fine Bands

Note: Magistrates’ Court Sentencing Guidelines pp.147 et seq. set out guidance on the imposition
of fines and the approach to setting the level of a fine.
3.3.1.1.10 Enforcement and collection of fines
PCC(S)A 2000 s.140 614 : Enforcement of fines imposed and recognizances forfeited by
Crown Court
s.140(1) - subject to subsec.(5) a fine imposed by the Crown Court shall be treated for the
purposes of collection, enforcement and remission of the fine as having been imposed
(a) by a magistrates’ court specified in an order made by the Crown Court, or (b) if no
such order is made, by the magistrates’ court by which the defendant was sent to the
Crown Court for trial CDA 1998 ss.51 or 51A, and, in the case of a fine, as having been
so imposed on conviction by the magistrates’ court in question
s.140(2) - subsec.(3) applies where a magistrates’ court issues a warrant of commitment on a
default in the payment of (a) a fine imposed by the Crown Court
s.140(3) - in a case under subsec.(2), the term of imprisonment or detention under section 108
above specified in the warrant of commitment as the term which the offender is liable to
serve shall be (a) the term fixed by the Crown Court under s.139 or (b) if that term has
been reduced under MCA 1980 s.79 (part payment) or s.85 (remission), that term as
so reduced, notwithstanding that that term exceeds the period applicable to the case
under CEMA 1979 s.149 (maximum periods of imprisonment in default of payment of
certain fines)
s.140(4) - provision dealing with fines imposed by CACD and Supreme Court (treated as if they
were imposed by Crown Court), subject to one modification
s.140(5) - requirement for consent of Crown Court before magistrates’ court remits all or part of a
fine under MCA 1980 ss.85 or 120
s.140(6) - any fine which is enforceable by a magistrates’ court by virtue of this section shall be
treated for the purposes of Justices of the Peace Act 1997 and, in particular, s.60 of
that Act (application of fines and fees) as having been imposed by a magistrates’ court
3.3.1.1.11 Corporations and public bodies
Note: The Fraud, bribery and money laundering: Corporate offenders Guideline (Sentencing
Council) and the Corporate Manslaughter and Health and Safety Offences Causing Death
Guideline (Sentencing Guidelines Council) provide some assistance as to the approach taken
when imposing fines on corporate offenders. Specifically when dealing with fines, the approach of
the courts with regards to means and setting the level of the fine has been similar to dealing with
individuals. R v Sellafield; R v Network Rail [2014] EWCA Crim 49 sets out some of the principles.
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3.3.1.2.

Bind overs

3.3.1.2.1

Binding over to come up for judgment

3.3.1.2.1.1 Availability
Senior Courts Act 1981 s.79 615 : Practice and procedure in connection with indictable
offences and appeals
s.79(1) -

all enactments and rules of law relating to procedure in connection with indictable
offences shall continue to have effect in relation to proceedings in the Crown Court

s.79(2) -

without prejudice to the generality of subsection (1), that subsection applies in
particular to […] (b) the release, after respite of judgment, of a convicted person on
recognizance to come up for judgment if called on, but meanwhile to be of good
behaviour;

Note: The power to bind a person over to come up for judgment cannot be exercised by a
magistrates’ court, since the power has not been granted to it by statute. See also R v Ayu (1959)
Cr App R. 31
3.1.2.1.2

Consent

R. v Williams [1982] 1 W.L.R. 1398; (1982) 4 Cr. App. R. (S.) 239
It is a power which can be exercised only if the subject of the order consents to its being made or
acknowledges himself to be bound by its terms.
…it may very well be that the only power in the court which it is proper for the court to exercise
upon the defendant declining to give his consent is the power to imprison or to impose some
custodial sentence. (Lord Lane CJ at p 1403/p 243)
3.3.1.2.1.3 Conditions attached to a bind over to come up for judgment
Criminal Practice Directions 2015 VII Sentencing
J.17

If the Crown Court is considering binding over an individual to come up for judgment,
the court should specify any conditions with which the individual is to comply in the
meantime and not specify that the individual is to be of good behaviour.

R. v Hodges (1967) 51 Cr. App. R. 361
It was permissible to include a condition for the defendant to return to his native Ireland and not to
return to the United Kingdom for a period of ten years.
R. v Williams [1982] 1 W.L.R. 1398; (1982) 4 Cr. App. R. (S.) 239
Save in exceptional circumstances [the power to keep someone out of the jurisdiction on pain of
imprisonment] should be used only to ensure that the defendant goes to a country of which he is a
citizen or in which he is habitually resident, or where there are very special circumstances in which
the receiving country is prepared to take him for his own well-being.. (Lord Lane CJ, at p
1403/p243)
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3.3.1.2.1.4 Duty to explain sentence etc.
Criminal Practice Directions 2015 VII Sentencing
J.18

The Crown Court should, if the individual is unrepresented, explain the consequences
of a breach of the binding over order in these circumstances.

3.3.1.2.1.5 Appeals
R. v Williams [1982] 1 W.L.R. 1398; (1982) 4 Cr. App. R. (S.) 239
An order binding over an offender to come up for judgment on conditions is a “sentence” for the
purpose of Criminal Appeal Act 1968, s.50.
3.3.1.2.1.6 Breach
R. v David (1940) 27 Cr. App. R. 50
It is not accurate to refer to a decision that there has been a breach of recognisance as a
“conviction”.
3.3.1.2.1.7 Interaction with other sentencing orders
R. v Ayu (1959) 43 Cr. App. R. 31
A person who has been sentenced may not be bound over to come up for judgment in respect of
the same offence.
3.3.1.2.2

Binding over to keep the peace

3.3.1.2.2.1 Availability
DPP v Speede [1998] 2 Cr. App. R. 108
In addition to the Magistrates’ Court, the Crown Court has the power to impose a bind over and
there is no requirement that a complaint be made.
R. v Aubrey-Fletcher ex parte Thompson (1969) 53 Cr. App. R. 380 (LCJ)
The order may be made at any time during the proceedings.
Conlan v Oxford (1983) 5 Cr. App. R. (S.) 237
A court may bind over an offender under the age of 18 who consents to be bound over.
3.3.1.2.2.2 Power
JPA 1361 s.1 616
s.1 -

616
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JPA 1968 s.1 617 : Appointment of justices, oaths of office, etc.
s.1(7) -

[…] any court of record having a criminal jurisdiction has, as ancillary to that
jurisdiction, the power to bind over to keep the peace, and power to bind over to be of
good behaviour, a person who or whose case is before the court, by requiring him to
enter into his own recognisances or to find sureties or both […]

Note: A person called to give evidence who is not called as a witness is not a person “before the
court” for the purposes of the Act, see R. v Swindon Crown Court ex parte Pawittar Singh (1983) 5
Cr. App. R. (S.) 422.
MCA 1980 s.115 618 : Binding over to keep the peace or be of good behaviour
s.115(1) - power of a magistrates’ court to adjudge any other person to enter into a recognizance,
with or without sureties, to keep the peace or to be of good behaviour towards the
complainant shall be exercised by order on complaint
DPP v Speede [1998] 2 Cr. App. R. 108
There is authority for the existence of a common law power to use a bind over to “prevent conduct
which is contrary to a good way of life”: Percy v DPP [1995] All E.R. 124, 129 (Hooper J, at p. 113)
3.3.1.2.2.3 Procedure on complaint
MCA 1980 ss.51-57 619 : Jurisdiction to issue summons and deal with complaints and Hearing
of complaint
Note: These sections deal with the procedure on the making of a complaint. They have not been
detailed as they form the civil jurisdiction of the court as opposed to the criminal.
Criminal Practice Directions 2015 VII Sentencing
J.5

Sections 51 to 57 of the Magistrates’ Courts Act 1980 set out the jurisdiction of the
magistrates’ court to hear an application made on complaint and the procedure which
is to be followed. This includes a requirement under section 53 to hear evidence and
the parties, before making any order. This practice should be applied to all cases in the
magistrates’ court and the Crown Court where the court is considering imposing a
binding over order. The court should give the individual who would be subject to the
order and the prosecutor the opportunity to make representations, both as to the
making of the order and as to its terms. The court should also hear any admissible
evidence the parties wish to call and which has not already been heard in the
proceedings. Particularly careful consideration may be required where the individual
who would be subject to the order is a witness in the proceedings.

3.3.1.2.2.4 Power to remand where complaint made under s.115
MCA 1980 s.115 620 : Binding over to keep the peace or be of good behaviour
s.115(2) - where a complaint is made under this section, the power of the court to remand the
defendant under subsection (5) of section 55 above shall not be subject to the
restrictions imposed by subsection (6) of that section.
617
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3.3.1.2.2.5 Procedure etc. in criminal proceedings
DPP v Speede [1998] 2 Cr. App. R. 108
There is no requirement that a complaint be made.
R. v Aubrey Fletcher (1969) 53 Cr. App. R. 380
The order may be made at any time during the proceedings.
R. v Hendon Justices ex parte Gorchein [1973] 1 W.L.R. 1502
Complainants and witnesses should be warned before a bind over is imposed upon them. An
acquitted defendant could be bound over without warning.
Criminal Practice Directions 2015 VII Sentencing
J.5

[…] The court should give the individual who would be subject to the order and the
prosecutor the opportunity to make representations, both as to the making of the order
and as to its terms. The court should also hear any admissible evidence the parties
wish to call and which has not already been heard in the proceedings. Particularly
careful consideration may be required where the individual who would be subject to the
order is a witness in the proceedings.

J.6

Where there is an admission which is sufficient to found the making of a binding over
order and / or the individual consents to the making of the order, the court should
nevertheless hear sufficient representations and, if appropriate, evidence, to satisfy
itself that an order is appropriate in all the circumstances and to be clear about the
terms of the order.

Criminal Practice Directions 2015 VII Sentencing
J.10

The court must be satisfied on the merits of the case that an order for binding over is
appropriate and should announce that decision before considering the amount of the
recognisance. If unrepresented, the individual who is made subject to the binding over
order should be told he has a right of appeal from the decision.

3.3.1.2.2.6 Making the order
Test to apply
Criminal Practice Directions 2015 VII Sentencing
J.2

Before imposing a binding over order, the court must be satisfied so that it is sure that
a breach of the peace involving violence, or an imminent threat of violence, has
occurred or that there is a real risk of violence in the future. Such violence may be
perpetrated by the individual who will be subject to the order or by a third party as a
natural consequence of the individual’s conduct.

J.6

Where there is an admission which is sufficient to found the making of a binding over
order and / or the individual consents to the making of the order, the court should
nevertheless hear sufficient representations and, if appropriate, evidence, to satisfy
itself that an order is appropriate in all the circumstances and to be clear about the
terms of the order.
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Burden and standard of proof
Criminal Practice Directions 2015 VII Sentencing
J.8

The court should be satisfied so that it is sure of the matters complained of before a
binding over order may be imposed. Where the procedure has been commenced on
complaint, the burden of proof rests on the complainant. In all other circumstances, the
burden of proof rests upon the prosecution.

Content of bind over
Criminal Practice Directions 2015 VII Sentencing
J.3

In light of the judgment in Hashman, courts should no longer bind an individual over “to
be of good behaviour”. Rather than binding an individual over to “keep the peace” in
general terms, the court should identify the specific conduct or activity from which the
individual must refrain.

J.4

When making an order binding an individual over to refrain from specified types of
conduct or activities, the details of that conduct or those activities should be specified
by the court in a written order, served on all relevant parties. […]

R. v Randall (1986) 8 Cr. App. R. (S.) 433
There is no power to add a condition to a statutory bind over.
Length
Criminal Practice Directions 2015 VII Sentencing
J.4

The length of the order should be proportionate to the harm sought to be avoided and
should not generally exceed 12 months.

R. v South Molden Justices ex parte Ankerson [1989] 1 W.L.R. 40; (1990) 90 Cr. App. R. 158
It is desirable that the bind over should be for a finite period. McCowan J, at p.44, cites Pickford J
in R v. Charles Edgar (1913) 9 Cr. App. R. 13 as saying (at p.14):
“Objection is taken in this case to the fact that the defendant has been ordered to enter
into a recognisance for an indefinite period. It is not necessary to decide whether there
is power to order a recognisance to be entered into for life; we do not decide that there
is no such power. It seems, however, that in all cases it has been the practice to limit
the time for recognisance, and in no case has an indefinite time been inserted in the
order. The court thinks it is better, whether there is power to leave the time indefinite or
not, that the usual practice should be followed, and a time inserted.”
Setting the amount of recognisance
Criminal Practice Directions 2015 VII Sentencing
J.11

When fixing the amount of recognisance, courts should have regard to the individual’s
financial resources and should hear representations from the individual or his legal
representatives regarding finances.

J.12

A recognisance is made in the form of a bond giving rise to a civil debt on breach of the
order.
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R. v CCC ex parte Boulding (1983) 5 Cr. App. R. (S.) 433
Where a court propose to bind over a person who has been convicted in a substantial
recognisance he should be given the opportunity to address the court on the question of the
amount.
Giving reasons
Criminal Practice Directions 2015 VII Sentencing
J.4

The court should state its reasons for the making of the order, its length and the
amount of the recognisance.

Refusal to enter into recognisance/Requirement for consent
Criminal Practice Directions 2015 VII Sentencing
J.13

If there is any possibility that an individual will refuse to enter a recognizance, the court
should consider whether there are any appropriate alternatives to a binding over order
(for example, continuing with a prosecution). Where there are no appropriate
alternatives and the individual continues to refuse to enter into the recognisance, the
court may commit the individual to custody. In the magistrates’ court, the power to do
so will derive from section 1(7) of the Justices of the Peace Act 1968 or, more rarely,
from section 115(3) of the Magistrates’ Courts Act 1980, and the court should state
which power it is acting under; in the Crown Court, this is a common law power.

J.14

Before the court exercises a power to commit the individual to custody, the individual
should be given the opportunity to see a duty solicitor or another legal representative
and be represented in proceedings if the individual so wishes. Public funding should
generally be granted to cover representation. In the Crown Court this rests with the
Judge who may grant a Representation Order.

J.15

In the event that the individual does not take the opportunity to seek legal advice, the
court shall give the individual a final opportunity to comply with the request and shall
explain the consequences of a failure to do so.

JPA 1968 s.1 621 : Appointment of justices, oaths of office, etc.
s.1(7) -

any court of record having a criminal jurisdiction has, as ancillary to that jurisdiction, the
power to […] [commit] him to prison if he does not comply

MCA 1980 s.115 622 : Binding over to keep the peace or be of good behaviour
s.115(3) - if any person ordered by a magistrates’ court under subsection (1) above to enter into a
recognizance, with or without sureties, to keep the peace or to be of good behaviour
fails to comply with the order, the court may commit him to custody for a period not
exceeding 6 months or until he sooner complies with the order.
Note: For those aged under 21, see also PCC(S)A 2000 s.60(1)(b) which contains the power to
impose an attendance centre order.

621
622
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PCC(S)A 2000 s.108 623 :Detention of persons aged at least 18 but under 21 for default or
contempt
s.108(1) - in any case where, but for s.89(1), a court would have power […] (c) to commit such a
person to prison for contempt of court or any kindred offence, the court shall have
power, subject to subsection (3) (test to apply) below, to commit him to be detained
under this section or, as the case may be, to make an order fixing a term of detention
under this section in the event of default, for a term not exceeding the term of
imprisonment.
Howley v Oxford (1985) 81 Cr. App. R. 246
A person over 18 but under 21 who refuses to be bound over by a magistrates’ court may be
detained under PCC(S)A 2000 s.108.
Veater v Glennon [1981] 1 W.L.R. 567; (1981) 3 Cr. App. R. (S.) 52
There is no power to order the detention of a person under the age of 18 years who refuses to be
bound over.
PCC(S)A 2000 s.60 624 : Attendance centre orders
s.60(1) -

where a court would have power, but for s.89 (restrictions on imprisonment of young
offenders and defaulters), to commit a person aged under 21 to prison […] for failing to
do or abstain from doing anything required to be done or left undone, the court may, if
it has been notified by the Secretary of State that an attendance centre is available for
the reception of persons of his description, order him to attend at such a centre, to be
specified in the order, for such number of hours as may be so specified

Note: See 3.3.1.6, the Attendance Centre Order section for further details of this order.
3.3.1.2.2.7 Interaction with other sentencing orders
PCC(S)A 2000 s.19 625 : Making of referral orders: effect on court’s other sentencing powers
s.19(1) -

subsecs.(2) to (5) apply where a court makes a referral order in respect of an offence

s.19(5) -

the court may not make, in connection with the conviction of the defendant for the
offence or any connected offence an order binding him over to keep the peace or to be
of good behaviour

623
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3.3.1.2.2.8 Appeals
Magistrates’ Court to Crown Court
Magistrates’ Courts (Appeals from Binding over Orders) Act 1956 s.1 626 : Right of appeal to
quarter sessions
s.1(1) -

where, under Justices of the Peace Act 1361, or otherwise, a person is ordered by a
magistrates’ court to enter into a recognisance with or without sureties to keep the
peace or to be of good behaviour, he may appeal to the Crown Court

s.1(2) -

provisions dealing with procedural requirements/modifications

s.1(3) -

nothing in s.1 applies in relation to any order an appeal from which lies to the Crown
Court apart from the provisions of s.1

s.1(4) -

disapplication of s.1 in relation to bind overs made before the expiration of a period of
one month before the Act was passed

Shaw v Hamilton [1982] 1 W.L.R. 1308; (1982) 4 Cr. App. R. (S.) 80
[The judge] fell into the error of trying to equate an appeal against a bind over with either an appeal
against conviction or an appeal against sentence. It was, in truth, sui generis…if the defendant
wanted to appeal it was to be by way of rehearing…if the matter was contested, the facts which
justified the justices and, as the prosecution would say, which justified the Crown Court had to be
strictly proved, just as strictly proved as they had to be in front of the justices. (Donaldson LJ, at
p. 1311/p. 82)
Magistrates’ Court to Divisional Court
Emohare v Thames Magistrates’ Court [2009] EWHC 689 (Admin)
Whilst the Magistrates’ Court (Appeals from Bindings Over Orders) Act 1956 s.1 provides an ability
to appeal to the Crown Court, it does not preclude an appeal by way of Case Stated instead.
Crown Court to Divisional Court
R. v Randall (1986) 8 Cr. App. R. (S.) 433
The Court of Appeal has no jurisdiction to hear an appeal arising from the imposition of a bind
over; an appellant would not have been dealt with for “an offence” as required by the Criminal
Appeal Act 1968, s.10(2). The matter did however fall within the power of the High Court by way of
judicial review.
3.3.1.2.2.9 Breach
Procedure
Criminal Practice Directions 2015 VII Sentencing
J.7

626
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previously the court should give a reasonable period for the person said to have
breached the binding over order to find representation.
MCA 1980 s.116 627 : Discharge of recognizance to keep the peace or be of good behaviour
on complaint of surety
s.116(1) - on complaint being made to a justice of the peace by a surety to a recognizance to
keep the peace or to be of good behaviour entered into before a magistrates’ court that
the person bound by the recognizance as principal has been, or is about to be, guilty of
conduct constituting a breach of the conditions of the recognizance, the justice may
issue a warrant to arrest the principal and bring him before a magistrates’ court or a
summons requiring the principal to appear before such a court; but the justice shall not
issue a warrant unless the complaint is in writing and substantiated on oath
MCA 1980 s.120 628 : Forfeiture of recognizance
s.120(1) - this section applies where: (a) a recognizance to keep the peace or to be of good
behaviour has been entered into before a magistrates’ court or (b) any recognizance is
conditioned for the appearance of a person before a magistrates’ court, or for his doing
any other thing connected with a proceeding before a magistrates’ court.
s.120(2) - if, in any other case falling within subsection (1) (see s.120(1A) for the context), the
recognizance appears to the magistrates’ court to be forfeited, the court may: (a)
declare the recognizance to be forfeited; and (b) adjudge each person bound by it,
whether as principal or surety, to pay the sum in which he is bound; but in a case
falling within subsection (1)(a) above, the court shall not declare the recognizance to
be forfeited except by order made on complaint.
s.120(5) - a recognizance such as is mentioned in s.120 shall not be enforced otherwise than in
accordance with s.120, and accordingly shall not be transmitted to the Crown Court nor
shall its forfeiture be certified to that Court.
Burden and standard of proof
Criminal Practice Directions 2015 VII Sentencing
J.9

Where there is an allegation of breach of a binding over order, the court should be
satisfied on the balance of probabilities that the defendant is in breach before making
any order for forfeiture of a recognisance. The burden of proof shall rest on the
prosecution.

R. v McGarry (1945) 30 Cr. App. R. 187
The breach should be proved just as if the allegation were that the defendant had committed an
offence.
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628

Commencement: 6 July 1981, SI 1981/457 art. 2
Commencement: 6 July 1981, SI 1981/457 art. 2

355

Part 3.3 – Non-custodial penalties

Powers
MCA 1980 s.116 629 : Discharge of recognizance to keep the peace or be of good behaviour
on complaint of surety
s.116(2) - the magistrates’ court before which the principal appears or is brought in pursuance of
such a summons or warrant as aforesaid may, unless it adjudges the recognizance to
be forfeited, order the recognizance to be discharged and order the principal to enter
into a new recognizance, with or without sureties, to keep the peace or to be of good
behaviour.
s.116(3) - the court which declares the recognizance to be forfeited may, instead of adjudging
any person to pay the whole sum in which he is bound, adjudge him to pay part only of
the sum or remit the sum.
Note: There is no power to commit a person to prison for breaking a condition of a recognizance
unless he is in default of payment following an order forfeiting the recognisance, R. v Gilbert,
unreported, 4 April 1974.
Costs
Note: The Costs Practice Direction [2013] EWCA Crim 1632 para.2.1.1 grants a power to the court
to make an order for costs out of central funds to be made in breach of a bind over proceedings.
See also SI 1986/1335 reg.14.

629
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3.3.1.3.

Bind over (parents/guardian)

3.3.1.3.1

Availability and types of order

Availability
PCC(S)A 2000 s.150 630 : Bind over of parent or guardian
s.150(1) - where a child or young person (that is to say, any person aged under 18) is convicted
of an offence, the powers conferred by s.150 shall be exercisable by the court by which
he is sentenced for that offence […]
Discretionary order
PCC(S)A 2000 s.150 631 : Bind over of parent or guardian
s.150(1) - where a child or young person (that is to say, any person aged under 18) is convicted
of an offence, the powers conferred by s.150 shall be exercisable by the court by which
he is sentenced for that offence […] (a) to exercise those powers if it is satisfied,
having regard to the circumstances of the case, that their exercise would be desirable
in the interests of preventing the commission by him of further offences […]
Mandatory order
PCC(S)A 2000 s.150 632 : Bind over of parent or guardian
s.150(1) - where a child or young person (that is to say, any person aged under 18) is convicted
of an offence, the powers conferred by s.150 shall be exercisable by the court by which
he is sentenced for that offence, and where the offender is aged under 16 when
sentenced it shall be the duty of that court: (a) to exercise those powers if it is satisfied,
having regard to the circumstances of the case, that their exercise would be desirable
in the interests of preventing the commission by him of further offences […]
Duty to explain why order under s.150 not desirable
PCC(S)A 2000 s.150 633 : Bind over of parent or guardian
s.150(1) - (b) if it does not exercise the powers in s.150(1) (see above), it shall state in open
court that it is not satisfied as mentioned in paragraph (a) above and why it is not
so satisfied
3.3.1.3.2

Power

PCC(S)A 2000 s.150 634 : Bind over of parent or guardian
s.150(2) - the powers conferred by this section are as follows:
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(a)

with the consent of the defendant’s parent or guardian, to order the parent or
guardian to enter into a recognizance to take proper care of him and exercise
proper control over him […]

s.150(3) - an order under this section shall not require the parent or guardian to enter into a
recognizance for an amount exceeding £1,000
s.150(11) - for the purposes of s.150, taking “care” of a person includes giving him protection and
guidance and “control” includes discipline.
3.3.1.3.3

Making the order

Contents of the order
Criminal Practice Directions 2015 VII Sentencing
J.19

Where a court is considering binding over a parent or guardian under section 150 of
the Powers of Criminal Courts (Sentencing) Act 2000 to enter into a recognisance to
take proper care of and exercise proper control over a child or young person, the court
should specify the actions which the parent or guardian is to take.

Fixing the amount
PCC(S)A 2000 s.150 635 : Bind over of parent or guardian
s.150(7) - in fixing the amount of a recognizance, the court shall take into account among other
things the means of the parent or guardian so far as they appear or are known to the
court; s.150(7) applies whether taking into account the means of the parent or guardian
has the effect of increasing or reducing the amount of the recognizance.
Length of the order
PCC(S)A 2000 s.150 636 : Bind over of parent or guardian
s.150(4) - an order under this section shall not require the parent or guardian to enter into a
recognizance:

3.3.1.3.4

(a)

for a period exceeding three years; or

(b)

where the defendant will attain the age of 18 in a period shorter than three years,
for a period exceeding that shorter period.

Refusal to enter recognisance

PCC(S)A 2000 s.150 637 : Bind over of parent or guardian
s.150(2) - the powers conferred by this section are as follows: […] (b) if the parent or guardian
refuses consent and the court considers the refusal unreasonable, to order the parent
or guardian to pay a fine not exceeding £1,000 […]
s.150(6) - a fine imposed under subsection (2)(b) above shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.
635
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3.3.1.3.5

Interaction with other sentencing orders

Hospital/Guardianship order
MHA 1983 s.37 638 : Powers of courts to order hospital admission or guardianship
s.37(8) -

where an order is made under s.37 (hospital order and guardianship order), the court
shall not: […] (c) make in respect of the defendant an order under PCC(S)A 2000 s.150
(binding over of parent or guardian)

Referral order
PCC(S)A 2000 ss.16 and 19 639 : Making of referral orders: effect on court’s other sentencing
powers
s.16(1) -

this section applies where a youth court or other magistrates’ court is dealing with a
person aged under 18 for an offence and—
(a)

neither the offence nor any connected offence is one for which the sentence is
fixed by law;

(b)

the court is not, in respect of the offence or any connected offence, proposing to
impose a custodial sentence on the offender or make a hospital order (within the
meaning of the Mental Health Act 1983) in his case; and

(c)

the court is not proposing to discharge him, whether absolutely or conditionally, in
respect of the offence.

s.19(1) -

subsections (2) to (5) apply when the court makes a referral order

s.19(5) -

the court may not make, in connection with the conviction of the offender for the
offence or any connected offence: […] (b) an order under section 150 (binding over of
parent or guardian)

PCC(S)A 2000 s.150 640 : Bind over of parent or guardian
s.150(1) - where a child or young person (that is to say, any person aged under 18) is convicted
of an offence, the powers conferred by this section shall be exercisable by the court by
which he is sentenced for that offence, and where the offender is aged under 16 when
sentenced it shall be the duty of that court—
(a)

to exercise those powers if it is satisfied, having regard to the circumstances of
the case, that their exercise would be desirable in the interests of preventing the
commission by him of further offences; and

(b)

if it does not exercise them, to state in open court that it is not satisfied as
mentioned in paragraph (a) above and why it is not so satisfied;

but this subsection has effect subject to section 19(5) above and paragraph 13(5) of
Schedule 1 to this Act (cases where referral orders made or extended).
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3.3.1.3.6

Variation/Revocation

PCC(S)A 2000 s.150 641 : Bind over of parent or guardian
s.150(10) - a court may vary or revoke an order made by it under s.150 if, on the application of the
parent or guardian, it appears to the court, having regard to any change in the
circumstances since the order was made, to be in the interests of justice to do so.
3.3.1.3.7

Appeals

PCC(S)A 2000 s.150 642 : Bind over of parent or guardian
s.150(8) - a parent or guardian may appeal to the Crown Court against an order under this
section made by a magistrates’ court.
s.150(9) - a parent or guardian may appeal to the Court of Appeal against an order under this
section made by the Crown Court, as if he had been convicted on indictment and the
order were a sentence passed on his conviction.
3.3.1.3.8

Breach: Forfeiture of recognisance

PCC(S)A 2000 s.150 643 : Bind over of parent or guardian
s.150(5) - Magistrates’ Courts Act 1980 s.120 (forfeiture of recognizances) shall apply in relation
to a recognizance entered into in pursuance of an order under this section as it applies
in relation to a recognizance to keep the peace.
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3.3.1.4.

Discharges

3.3.1.4.1

General

PCC(S)A 2000 s.12 644 : Absolute and conditional discharge
s.12(3) -

an order discharging a person subject to such a condition as is mentioned in
subsection (1)(b) above is in this Act referred to as an “order for conditional discharge”;
and the period specified in any such order is in this Act referred to as “the period of
conditional discharge”.

3.3.1.4.2

Making the order

Availability
PCC(S)A 2000 s.12 645 : Absolute and conditional discharge
s.12(1) -

where a court by or before which a person is convicted of an offence (not being an
offence the sentence for which is fixed by law or falls to be imposed under a provision
mentioned in subsection (1A) is of the opinion, having regard to the circumstances
including the nature of the offence and the character of the offender, that it is
inexpedient to inflict punishment, the court may make an order either—
(a)

discharging him absolutely; or

(b)

if the court thinks fit, discharging him subject to the condition that he commits no
offence during such period, not exceeding three years from the date of the order,
as may be specified in the order.

s.12(1A) - the provisions referred to in subsection (1) are—

s.12(2) -

(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988;

(d)

section 110(2) or 111(2) of this Act;

(e)

section 224A, 225(2) or 226(2) of the Criminal Justice Act 2003;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

subsection (1)(b) above has effect subject to CDA 1998 s.66ZB(6) (effect of youth
cautions)

CDA 1998 s.66ZB 646 : Youth cautions
s.66ZB(5) - subsection (6) applies if (a) a person who has received two or more youth cautions is
convicted of an offence committed within two years beginning with the date of the last
of those cautions; or (b) a person who has received a youth conditional caution
followed by a youth caution is convicted of an offence committed within two years
beginning with the date of the youth caution.
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 8 April 2013, as inserted by LASPOA 2012 s.135(2), SI 2013/453 art.4(d)
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s.66ZB(6) - the court by or before which the person is convicted (a) must not make an order under
section 12(1)(b) of the Powers of Criminal Courts (Sentencing) Act 2000 (conditional
discharge) in respect of the offence unless it is of the opinion that there are exceptional
circumstances relating to the offence or the person that justify it doing so, and (b)
where it does so, must state in open court that it is of that opinion and its reasons for
that opinion.
Power and test to apply
PCC(S)A 2000 s.12 647 : Absolute and conditional discharge
s.12(1) -

where a court by or before which a person is convicted of an offence (not being an
offence the sentence for which is fixed by law or falls to be imposed under a provision
mentioned in subsection (1A) is of the opinion, having regard to the circumstances
including the nature of the offence and the character of the offender, that it is
inexpedient to inflict punishment, the court may make an order either—
(a)

discharging him absolutely; or

(b)

if the court thinks fit, discharging him subject to the condition that he commits no
offence during such period, not exceeding three years from the date of the order,
as may be specified in the order.

s.12(1A) - the provisions referred to in subsection (1) are—

s.12(2) -

(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988;

(d)

section 110(2) or 111(2) of this Act;

(e)

section 224A, 225(2) or 226(2) of the Criminal Justice Act 2003;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

subsection (1)(b) above has effect subject to CDA 1998 s.66ZB(6) (effect of youth
cautions)

Length of conditional discharge
PCC(S)A 2000 s.12 648 : Absolute and conditional discharge
s.12(1) -
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where a court by or before which a person is convicted of an offence (not being an
offence the sentence for which is fixed by law or falls to be imposed under a provision
mentioned in subsection (1A) is of the opinion, having regard to the circumstances
including the nature of the offence and the character of the offender, that it is
inexpedient to inflict punishment, the court may make an order either—
(a)

discharging him absolutely; or

(b)

if the court thinks fit, discharging him subject to the condition that he commits no
offence during such period, not exceeding three years from the date of the order,
as may be specified in the order.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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Supplemental
PCC(S)A 2000 s.12 649 : Absolute and conditional discharge
s.12(6) -

on making an order for conditional discharge, the court may, if it thinks it expedient for
the purpose of the offender’s reformation, allow any person who consents to do so to
give security for the good behaviour of the offender.

Criminal Practice Directions 2015 VII Sentencing
J.20

Where a court is imposing a conditional discharge under section 12 of the Powers of
Criminal Courts (Sentencing) Act 2000, it has the power, under section 12(6) to make
an order that a person who consents to do so give security for the good behaviour of
the offender. When making such an order, the court should specify the type of conduct
from which the offender is to refrain.

3.3.1.4.3

Obligation of offender subject to conditional discharge

PCC(S)A 2000 s.12 650 : Absolute and conditional discharge
s.12(1) -

3.3.1.4.4

where a court by or before which a person is convicted of an offence (not being an
offence the sentence for which is fixed by law or falls to be imposed under a provision
mentioned in subsection (1A) is of the opinion, having regard to the circumstances
including the nature of the offence and the character of the offender, that it is
inexpedient to inflict punishment, the court may make an order either—
(a)

discharging him absolutely; or

(b)

if the court thinks fit, discharging him subject to the condition that he commits no
offence during such period, not exceeding three years from the date of the order,
as may be specified in the order.

Interaction with other sentencing orders

General
PCC(S)A 2000 s.14 651 : Effect of discharge
s.14(3) -

without prejudice to subsection (1) and (2) (effect of conviction for which a person is
discharged), the conviction of a defendant discharged absolutely or conditionally shall
in any event be disregarded for the purposes of an enactment etc. which (a) imposes
any disqualification or disability upon convicted persons; or (b) authorises or requires
the imposition of any such disqualification or disability.

Costs
PCC(S)A 2000 s.12 652 : Absolute and conditional discharge
s.12(7) -
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nothing prevents a court from imposing in addition to a discharge: an order for costs

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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Compensation order
PCC(S)A 2000 s.12 653 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: a compensation
order

Confiscation
R. v Varma [2012] UKSC 42; [2013] 1 Cr. App. R. (S.) 125 (p.650)
The court must proceed under POCA 2002 s.6 if s.6(1) and (2) were satisfied: a court may make a
confiscation order with an order for absolute or conditional discharge.
Recommendation for deportation
R. v Akan (1972) 56 Cr. App. R. 716
An order for conditional discharge and a recommendation for deportation could be imposed
together as a recommendation for deportation was not to be regarded as a “disqualification or
disability”.
Deprivation order
PCC(S)A 2000 s.12 654 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: a deprivation order

“Any disqualification”
PCC(S)A 2000 s.12 655 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: any disqualification

Driving: Disqualification and endorsement
RTOA 1988 s.46 656 : Combination of disqualification and endorsement with probation orders
and orders for discharge
s.46(1) -
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notwithstanding anything in PCC(S)A 2000 s.14(3) (conviction of defendant discharged
to be disregarded for the purposes of enactments relating to disqualification), a court in
England and Wales which on convicting a person of an offence involving obligatory or
discretionary disqualification makes: (b) an order discharging him absolutely or
conditionally, may on that occasion also exercise any power conferred, and must also
discharge any duty imposed, on the court by RTOA 1988 ss.34 (disqualification), 35
(disqualification for repeated offences), 36 (disqualification until test is passed), 44
(endorsement) or 44A (endorsement in accordance with order)

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 15 May 1989, RTOA 1988 s.99(2)
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Exclusion order
LP(ECP)A 1980 s.1 657 : Exclusion orders
s.1(1) -

where a court by or before which a person is convicted of an offence committed on
licensed premises is satisfied that in committing that offence he resorted to violence or
offered or threatened to resort to violence, the court may, subject to subsection (2)
below, make an order (in this Act referred to as an “exclusion order”) prohibiting him
from entering those premises or any other specified premises, without the express
consent of the licensee of the premises or his servant or agent.

s.1(2) -

an exclusion order may be made either—
(a)

in addition to any sentence which is imposed in respect of the offence of which
the person is convicted; or

(b)

where the offence was committed in England and Wales, notwithstanding the
provisions of section 12 and 14 of the Powers of Criminal Courts (Sentencing)
Act 2000 (cases in which absolute and conditional discharges may be made, and
their effect), in addition to an order discharging him absolutely or conditionally;

(c)

where the offence was committed in Scotland, notwithstanding the provisions of
sections 228, 246(2) and (3) and 247 of the Criminal Procedure (Scotland) Act
1995 (cases in which probation orders and absolute discharges may be made,
and their effect), in addition to a probation order or an order discharging him
absolutely;

but not otherwise.
Fine
R. v McClelland (1951) 35 Cr. App. R. 22; R. v Sanck (1990-91) 12 Cr. App. R. (S.) 155
It is wrong to impose a fine and a conditional discharge for the same offence.
If an order of conditional discharge is made you cannot fine, because a fine is a
punishment and conditional discharge can only be granted where a Court does not
think fit to impose a punishment. (McClelland, Lord Chief Justice at p. 23)
Football Banning Order
Football Spectators Act 1989 s.14A 658 : Banning orders made on conviction of an offence
s.14A(4) - a banning order may be made: (b) in addition to an order discharging a person
conditionally
s.14A(5) - a banning order may be made as mentioned in s.14A(4)(b) in spite of anything in
PCC(S)A 2000 s.12 and 14
Notification requirement
R. v Longworth [2006] UKHL 1; [2006] 2 Cr. App. R. (S.) 62 (p.401)
A person who has been conditionally discharged is not subject to notification.
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Commencement: 30 June 1980. Note: The provision will be repealed by the VCRA 2006 Sch.5 para.1,
commencement is awaited.
Commencement: 28 August 2000, F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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Referral order
PCC(S)A 2000 s.19 659 : Making of referral orders: effect on court’s other sentencing powers
s.19(1) -

subsections (2) to (5) below apply where a court makes a referral order in respect of an
offence.

s.19(2) -

the court may not deal with the offender for the offence in any of the prohibited ways.

s.19(4) -

for the purposes of subsections (2) and (3) above the prohibited ways are—
[…]
(d)

making an order discharging him conditionally.

Referral order: Connected offence(s)
PCC(S)A 2000 ss.16 and 19 660 : Making of referral orders: effect on court’s other sentencing
powers
s.16(1) -

this section applies where a youth or other magistrates’ court deals with a defendant
aged under 18 for an offence and […] it does not propose to discharge him absolutely
or conditionally

s.19(1) -

subsections (2) to (5) apply when the court makes a referral order

s.19(5) -

the court may not make, in connection with the conviction of the offender for the
offence or any connected offence: […] (b) an order under section 150 (binding over of
parent or guardian)

Restitution order
PCC(S)A 2000 s.12 661 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: a restitution order

Serious Crime Prevention Order
SCA 2007 ss.19 and 36: Proceedings in the Crown Court
s.19(7) -

a serious crime prevention order must not be made under s.19 except in addition to a
sentence imposed in respect of the offence or in addition to an order discharging the
person conditionally

s.36(5) -

a serious crime prevention order may be made as mentioned in section 19(7)(b) in
spite of anything in PCC(S)A 2000 ss.12 and 14 (orders for discharge and effect of
discharge)
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1) and Sch.11 para.11(1)
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Unlawful profit order
PCC(S)A 2000 s.12 662 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: an unlawful profit
order

3.3.1.4.5

Appeals

PCC(S)A 2000 s.15 663 : Discharge: Supplementary
s.15(2) -

provision deeming an order under s.12 made on appeal as having been made by the
magistrates’ court where the appeal was brought from that court, or from the Crown
Court where the appeal was brought from the Crown Court or Court of Appeal

MCA 1980 s.108 664 : Right of appeal to Crown Court
s.108(1) - a person convicted by a magistrates’ court may appeal to the Crown Court against
conviction or sentence or against sentence (if he pleaded) guilty
s.108(1A) - PCC(S)A 2000 s.14 (conviction for which a discharge is imposed is deemed not a
conviction for certain purposes) does not prevent an appeal under MCA 1980 s.108
3.3.1.4.6

Breach by commission of further offence

General
PCC(S)A 2000 s.12 665 : Absolute and conditional discharge
s.12(5) -

the order ceases to have effect where the defendant is sentenced for the original
offence following a breach of the conditional discharge

Issuing of summons/warrant
PCC(S)A 2000 s.13 666 : Commission of further offence by person conditionally discharged
s.13(1) -

if it appears to the Crown Court, where that court has jurisdiction in accordance with
subsection (2) below, or to a justice of the peace having jurisdiction in accordance with
that subsection, that a person in whose case an order for conditional discharge has
been made—
(a)

has been convicted by a court in Great Britain of an offence committed during the
period of conditional discharge, and

(b)

has been dealt with in respect of that offence,

that court or justice may, subject to subsection (3) below, issue a summons requiring
that person to appear at the place and time specified in it or a warrant for his arrest.
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 6 July 1981, SI 1981/457 art.2
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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s.13(2) -

jurisdiction for the purposes of subsection (1) above may be exercised—
(a)

if the order for conditional discharge was made by the Crown Court, by that court;

(b)

if the order was made by a magistrates’ court, by a justice of the peace.

s.13(3) -

a justice of the peace shall not issue a summons under this section except on
information and shall not issue a warrant under this section except on information in
writing and on oath.

s.13(4) -

a summons or warrant issued under this section shall direct the person to whom it
relates to appear or to be brought before the court by which the order for conditional
discharge was made.

Order made by Magistrates’ Court
PCC(S)A 2000 s.13 667 : Commission of further offence by person conditionally discharged
s.13(6) -

where it is proved to the satisfaction of the court by which an order for conditional
discharge was made that the person in whose case the order was made has been
convicted of an offence committed during the period of conditional discharge, the court
may deal with him, for the offence for which the order was made, in any way in which it
could deal with him if he had just been convicted by or before that court of that offence.

s.13(7) -

if a person in whose case an order for conditional discharge has been made by a
magistrates’ court—
(a)

is convicted before the Crown Court of an offence committed during the period of
conditional discharge, or

(b)

is dealt with by the Crown Court for any such offence in respect of which he was
committed for sentence to the Crown Court,

the Crown Court may deal with him, for the offence for which the order was made, in
any way in which the magistrates’ court could deal with him if it had just convicted him
of that offence.
s.13(8) -

if a person in whose case an order for conditional discharge has been made by a
magistrates’ court is convicted by another magistrates’ court of any offence committed
during the period of conditional discharge, that other court may, with the consent of the
court which made the order, deal with him, for the offence for which the order was
made, in any way in which the court could deal with him if it had just convicted him of
that offence.

s.13(10) - the reference in subsection (6) above to a person’s having been convicted of an
offence committed during the period of conditional discharge is a reference to his
having been so convicted by a court in Great Britain.
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Order made by Crown Court
PCC(S)A 2000 s.13 668 : Commission of further offence by person conditionally discharged
s.13(5) -

s.13(6) -

if a person in whose case an order for conditional discharge has been made by the
Crown Court is convicted by a magistrates’ court of an offence committed during the
period of conditional discharge, the magistrates’ court—
(a)

may commit him to custody or release him on bail until he can be brought or
appear before the Crown Court; and

(b)

if it does so, shall send to the Crown Court a copy of the minute or memorandum
of the conviction entered in the register, signed by the designated officer by
whom the register is kept.

where it is proved to the satisfaction of the court by which an order for conditional
discharge was made that the person in whose case the order was made has been
convicted of an offence committed during the period of conditional discharge, the court
may deal with him, for the offence for which the order was made, in any way in which it
could deal with him if he had just been convicted by or before that court of that offence.

s.13(10) - the reference in subsection (6) above to a person’s having been convicted of an
offence committed during the period of conditional discharge is a reference to his
having been so convicted by a court in Great Britain.
Order made by Magistrates’ court: Offender under 18
PCC(S)A 2000 s.13 669 : Commission of further offence by person conditionally discharged
s.13(9) -

where an order for conditional discharge has been made by a magistrates’ court in the
case of an offender under 18 years of age in respect of an offence triable only on
indictment in the case of an adult, any powers exercisable under subsection (6), (7) or
(8) above by that or any other court in respect of the offender after he attains the age of
18 shall be powers to do either or both of the following—
(a)

to impose a fine not exceeding £5,000 for the offence in respect of which the
order was made;

(b)

to deal with the offender for that offence in any way in which a magistrates’ court
could deal with him if it had just convicted him of an offence punishable with
imprisonment for a term not exceeding six months.

Determination of breach
PCC(S)A 2000 s.15 670 : Discharge: Supplementary
s.15(3) -
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in proceedings before the Crown Court under section 13 above, any question whether
any person in whose case an order for conditional discharge has been made has been
convicted of an offence committed during the period of conditional discharge shall be
determined by the court and not by the verdict of a jury.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
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Young offender attains age of 18: Youth Court
CYPA 1933 s.48 671 : Miscellaneous provisions as to powers of juvenile courts
s.48(2) -

the attainment of the age of eighteen years by a person in whose case an order for
conditional discharge has been made, shall not deprive a youth court of jurisdiction to
enforce his attendance and deal with him in respect of the commission of a further
offence.

3.3.1.4.7

Effect of discharge

PCC(S)A 2000 s.14 672 : Effect of discharge
s.14(1) -

subject to subsection (2) below, a conviction of an offence for which an order is made
under section 12 above discharging the offender absolutely or conditionally shall be
deemed not to be a conviction for any purpose other than the purposes of the
proceedings in which the order is made and of any subsequent proceedings which may
be taken against the offender under section 13 above.

s.14(2) -

where the offender was aged 18 or over at the time of his conviction of the offence in
question and is subsequently sentenced (under section 13 above) for that offence,
subsection (1) above shall cease to apply to the conviction.

s.14(3) -

without prejudice to subsections (1) and (2) above, the conviction of an offender who is
discharged absolutely or conditionally under section 12 above shall in any event be
disregarded for the purposes of any enactment or instrument which—

s.14(4) -

s.14(5) -

(a)

imposes any disqualification or disability upon convicted persons; or

(b)

authorises or requires the imposition of any such disqualification or disability.

subsections (1) to (3) above shall not affect—
(a)

any right of an offender discharged absolutely or conditionally under section 12
above to rely on his conviction in bar of any subsequent proceedings for the
same offence;

(b)

the restoration of any property in consequence of the conviction of any such
offender; or

(c)

the operation, in relation to any such offender, of any enactment or instrument in
force on 1st July 1974 which is expressed to extend to persons dealt with under
section 1(1) of the Probation of Offenders Act 1907 as well as to convicted
persons.

in subsections (3) and (4) above—
“enactment” includes an enactment contained in a local Act; and
“instrument” means an instrument having effect by virtue of an Act.

s.14(6) -
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subsection (1) above has effect subject to section 50(1A) of the Criminal Appeal Act
1968 and section 108(1A) of the Magistrates’ Courts Act 1980 (rights of appeal); and
this subsection shall not be taken to prejudice any other enactment that excludes the
effect of subsection (1) or (3) above for particular purposes.

Commencement: 1 November 1933, CYPA 1933 s.109(2) (now repealed) and SI 1933/663 art.1
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
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s.14(7) -

3.3.1.4.8

without prejudice to paragraph 1(3) of Schedule 11 to this Act (references to provisions
of this Act to be construed as including references to corresponding old enactments), in
this section—
(a)

any reference to an order made under section 12 above discharging an offender
absolutely or conditionally includes a reference to an order which was made
under any provision of Part I of the Powers of Criminal Courts Act 1973 (whether
or not reproduced in this Act) discharging the offender absolutely or conditionally;

(b)

any reference to an offender who is discharged absolutely or conditionally under
section 12 includes a reference to an offender who was discharged absolutely or
conditionally under any such provision.

Powers of Secretary of State to amend maximum period of conditional discharge

PCC(S)A 2000 s.15 673 : Discharge: Supplementary
s.15(1) -

673

the Secretary of State may by order direct that subsection (1) of section 12 above shall
be amended by substituting, for the maximum period specified in that subsection as
originally enacted or as previously amended under this subsection, such period as may
be specified in the order.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
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3.3.1.5.
Parenting orders/Parental orders
Note: A parenting order under the CDA 1998 is an order requiring a parent to comply with
conditions specified in the order. A parental order under the PCC(S)A 2000 is an order requiring a
parent to pay a fine or other financial order (see below for the list) on behalf of the child or young
person. Orders binding over parents or guardians are listed above in section 3.3.1.3.
3.3.1.5.1

Parenting orders

3.3.1.5.1.1 General
What is a parenting order?
CDA 1998 s.8 674 : Parenting orders
s.8(4) -

a parenting order is an order which requires the parent: (a) to comply, for a period not
exceeding twelve months, with such requirements as are specified in the order, and (b)
subject to subsection (5) below, to attend, for a concurrent period not exceeding three
months, such counselling or guidance programme as may be specified in directions
given by the responsible officer.

Definitions etc.
CDA 1998 s.8 675 : Parenting orders
s.8(8) -

in this section and section 9 below “responsible officer”, in relation to a parenting order,
means one of the following who is specified in the order, namely—
(a)

an officer of a local probation board or an officer of a provider of probation
services;

(b)

a social worker of a local authority; and

(bb) a person nominated by [ a person appointed as director of children’s services
under section 18 of the Children Act 2004 or by a person appointed as chief
education officer under section 532 of the Education Act 1996.
(c)

a member of a youth offending team.

CDA 1998 s.9 676 : Parenting orders: supplemental
s.9(7A) -

in this section “referral order” means an order under Powers of Criminal Courts
(Sentencing) Act 2000 s.16(2) or (3) (referral of offender to youth offender panel).

3.3.1.5.1.2 Determining whether an order can/should be made
Discretionary order
CDA 1998 s.8 677 : Parenting orders
s.8(1) -
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an injunction is granted under Anti-social Behaviour, Crime and Policing Act 2014 s.1,
or a criminal behaviour order is made under s.22 under that Act, or a Sexual Harm
Prevention Order is made in respect of a child or young person; (c) a child or young
person is convicted of an offence; or (d) a person is convicted of an offence under
Education Act 1996 s.443 (failure to comply with school attendance order) or s.444
(failure to secure regular attendance at school of registered pupil)
s.8(2) -

subject to s.8(3) and s.9(1), if in the proceedings the court is satisfied that the relevant
condition is fulfilled, it may make a parenting order in respect of a person who is a
parent or guardian of the child or young person or, as the case may be, the person
convicted of the offence under ss.443 or 444 (“the parent”).

s.8(3) -

a court shall not make a parenting order unless it has been notified by the Secretary of
State that arrangements for implementing such orders are available in the are in which
it appears to the court that the parent resides or will reside and the notice has not been
withdrawn

Mandatory order
CDA 1998 s.9 678 : Parenting orders: supplemental
s.9(1) -

where a person under the age of 16 is convicted of an offence, the court: (a) if it is
satisfied that the relevant condition is fulfilled, shall make a parenting order; and (b) if it
is not so satisfied, shall state in open court that it is not and why it is not.

s.9(1A) -

the requirements of subsection (1) do not apply where the court makes a referral order
in respect of the offence

s.9(1B) -

if an injunction under the Anti-social Behaviour, Crime and Policing Act 2014 s.1 is
granted or a criminal behaviour order is made under s.22 of that Act in respect of a
person under the age of 16 the court: (a) must make a parenting order if it is satisfied
that the relevant condition is fulfilled; (b) if it is not so satisfied, must state in open court
that it is not and why it is not.

Test to apply: the “relevant condition”
CDA 1998 s.8 679 : Parenting orders
s.8(2) -

subject to s.8(3) and s.9(1) below, if in the proceedings the court is satisfied that the
relevant condition is fulfilled, it may make a parenting order in respect of a person who
is a parent or guardian of the child or young person or, as the case may be, the person
convicted of the offence under ss.443 or 444 (“the parent”).

s.8(6) -

The relevant condition is that the parenting order would be desirable in the interests of
preventing:
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(a)

in a case falling within paragraph (a), (aa) or (b) of s.8(1), any repetition of the
kind of behaviour which led to the order being made or the injunction granted;

(b)

in a case falling within paragraph (c), the commission of any further offence by
the child or young person;
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(c)

in a case falling within paragraph (d), the commission of any further offence
under Education Act 1996 ss.443 or 444.

Duty to make an order
CDA 1998 s.9 680 : Parenting orders: supplemental
s.9(1) -

where a person under the age of 16 is convicted of an offence, the court: (a) if it is
satisfied that the relevant condition is fulfilled, shall make a parenting order; and (b) if it
is not so satisfied, shall state in open court that it is not and why it is not.

s.9(1A) -

the requirements of subsection (1) do not apply where the court makes a referral order
in respect of the offence

s.9(1B) -

if an injunction under the Anti-social Behaviour, Crime and Policing Act 2014 s.1 is
granted or a criminal behaviour order is made under s.22 of that Act in respect of a
person under the age of 16 the court: (a) must make a parenting order if it is satisfied
that the relevant condition is fulfilled; (b) if it is not so satisfied, must state in open court
that it is not and why it is not.

Requirement that arrangements are in place etc.
CDA 1998 s.8 681 : Parenting orders
s.8(3) -

a court shall not make a parenting order unless it has been notified by the Secretary of
State that arrangements for implementing such orders are available in the are in which
it appears to the court that the parent resides or will reside and the notice has not been
withdrawn

3.3.1.5.1.3 Making the order
Duty to obtain information about family circumstances
CDA 1998 s.9 682 : Parenting orders: supplemental
s.9(2) -

before making a parenting order:
(a)

in a case falling within s.8(1)(a);

(b)

in a case falling within s.8(1)(b) or (c), where the person concerned is under the
age of 16; or

(c)

in a case falling within s.8(1)(d), where the person to whom the offence related is
under that age,

a court shall obtain and consider information about the person’s family circumstances
and the likely effect of the order on those circumstances.
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Referral order: Duty to consider report prepared by YOT etc.
CDA 1998 s.9 683 : Parenting orders: supplemental
s.9(2A) -

in a case where a court proposes to make both a referral order in respect of a child or
young person convicted of an offence and a parenting order, before making the
parenting order the court shall obtain and consider a report by an appropriate officer:
(a) indicating the requirements proposed by that officer to be included in the parenting
order; (b) indicating the reasons why he considers those requirements would be
desirable in the interests of preventing the commission of any further offence by the
child or young person; and (c) if the child or young person is aged under 16, containing
the information required by subsection (2) above.

s.9(2B) -

in subsection (2A) above “an appropriate officer” means: (a) an officer of a local
probation board or an officer of a provider of probation services; (b) a social worker of a
local authority; or (c) a member of a youth offending team.

Duty to explain the order
CDA 1998 s.9 684 : Parenting orders: supplemental
s.9(3) -

before making a parenting order, a court shall explain to the parent in ordinary
language:
(a)

the effect of the order and of the requirements proposed to be included in it;

(b)

the consequences which may follow (under s.9(7) below) if he fails to comply with
any of those requirements; and

(c)

that the court has power (under s.9(5)) to review the order on the application
either of the parent or of the responsible officer.

Contents of the order
CDA 1998 s.8 685 : Parenting orders
s.8(4) -

a parenting order is an order which requires the parent: (a) to comply, for a period not
exceeding twelve months, with such requirements as are specified in the order, and (b)
subject to subsection (5) below, to attend, for a concurrent period not exceeding three
months, such counselling or guidance programme as may be specified in directions
given by the responsible officer.

s.8(5) -

a parenting order may, but need not, include such a requirement as is mentioned in
s.8(4)(b) in any case where a parenting order under this section or any other
enactment has been made in respect of the parent on a previous occasion.

s.8(7) -

requirements specified under s.8(4)(a) are those which the court considers desirable in
the interests of preventing any such repetition or the commission of any such further
offence.

s.8(7A) -

a counselling or guidance programme which a parent is required to attend under
s.8(4)(b) may include a residential course but only if the court is satisfied: (a) that the
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attendance of the parent at a residential course is likely to be more effective than his
attendance at a non-residential course in preventing any such repetition/commission of
any such further offence, and (b) that any interference with family life which is likely to
result from the attendance of the parent at a residential course is proportionate in all
the circumstances.
CDA 1998 s.9 686 : Parenting orders: supplemental
s.9(4) -

requirements/directions contained in a parenting order shall, as far as practicable,
avoid (a) any conflict with the parent’s religious beliefs; and (b) any interference with
the times, if any, at which he normally works or attends an educational establishment.

3.3.1.5.1.4 Interaction with other sentencing orders
Referral order
CDA 1998 s.9 687 : Parenting orders: supplemental
s.9(1) -

where a person under the age of 16 is convicted of an offence, the court: (a) if it is
satisfied that the relevant condition is fulfilled, shall make a parenting order; and (b) if it
is not so satisfied, shall state in open court that it is not and why it is not.

s.9(1A) -

the requirements of subsection (1) do not apply where the court makes a referral order
in respect of the offence

s.9(2A) -

in a case where a court proposes to make both a referral order in respect of a child or
young person convicted of an offence and a parenting order, before making the
parenting order the court shall obtain and consider a report by an appropriate officer:
(a) indicating the requirements proposed by that officer to be included in the parenting
order; (b) indicating the reasons why he considers those requirements would be
desirable in the interests of preventing the commission of any further offence by the
child or young person; and (c) if the child or young person is aged under 16, containing
the information required by subsection (2) above.

s.9(2B) -

in subsection (2A) above “an appropriate officer” means: (a) an officer of a local
probation board or an officer of a provider of probation services; (b) a social worker of a
local authority; or (c) a member of a youth offending team.

s.9(7A) -

in this section “referral order” means an order under Powers of Criminal Courts
(Sentencing) Act 2000 s.16(2) or (3) (referral of offender to youth offender panel).

Criminal behaviour order/ASB Injunction
CDA 1998 s.9 688 : Parenting orders: supplemental
s.9(1) -
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s.9(1B) -

if an injunction under the Anti-social Behaviour, Crime and Policing Act 2014 s.1 is
granted or a criminal behaviour order is made under s.22 of that Act in respect of a
person under the age of 16 the court: (a) must make a parenting order if it is satisfied
that the relevant condition is fulfilled; (b) if it is not so satisfied, must state in open court
that it is not and why it is not.

3.3.1.5.1.5 Discharging/Varying the order
CDA 1998 s.9 689 : Parenting orders: supplemental
s.9(5) -

if while a parenting order is in force it appears to the court which made it, on the
application of the responsible officer or the parent, that it is appropriate to make an
order under s.9(5), the court may make an order discharging the parenting order or
varying it: (a) by cancelling any provision included in it; or(b) by inserting in it (either in
addition to or in substitution for any of its provisions) any provision that could have
been included in the order if the court had then had power to make it and were
exercising the power.

s.9(6) -

where an application under s.9(5) above for the discharge of a parenting order is
dismissed, no further application for its discharge shall be made except with the
consent of the court which made the order.

3.3.1.5.1.6 Appeals
Powers etc.
CDA 1998 s.10 690 : Appeals against parenting orders
s.10(1) -

an appeal shall lie: (a) to the county court where the order was made under s.8(1)(a)
and (b) to the Crown Court where the order was made under s.8(1)(b)

s.10(2) -

on an appeal under subsection (1), the court (a) may make such orders as may be
necessary to give effect to its determination of the appeals; and (b) may also make
such incidental or consequential orders as appear to it to be just

s.10(4) -

a person in respect of whom a parenting order is made by virtue of section 8(1)(c) shall
have the same right of appeal against the making of the order as if: (a) the offence that
led to the making of the order were an offence committed by him; and (b) the order
were a sentence passed on him for the offence

s.10(5) -

a person in respect of whom a parenting order is made by virtue of section 8(1)(d) shall
have the same right of appeal against the making of the order as if the order were a
sentence passed on him for the offence that led to the making of the order.

CDA 1998 s.8 691 : Parenting orders
s.8(1) -

application of section:
(a)
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(aa) a parental compensation order is made in relation to a child’s behaviour;
(b)

an injunction is granted under Anti-social Behaviour, Crime and Policing Act 2014
s.1, or a criminal behaviour order is made under s.22 under that Act;

(c)

a child or young person is convicted of an offence; or

(d)

a person is convicted of an offence under Education Act 1996 s.443 (failure to
comply with school attendance order) or s.444 (failure to secure regular
attendance at school of registered pupil)

Supplementary
CDA 1998 s.10 692 : Appeals against parenting orders
s.10(3) -

any order the county court or the Crown Court made on an appeal under subsection (1)
above shall be treated as though it was made by the court from whence the appeal
was brought

s.10(6) -

provision dealing with appeals against decisions concerning the transfer of
proceedings concerning a repealed section of the Children Act 1989

s.10(7) -

except to the extent provided for in any order made under s.10(6), no appeal may be
made against a decision of the kind mentioned in s.10(6)

s.10(8) -

the Lord Chief Justice may nominate a judicial office holder to exercise his functions
under s.10 (see. s.10(6))

3.3.1.5.1.7 Breach: Failure to comply
CDA 1998 s.9 693 : Parenting orders: supplemental
s.9(7) -

if while a parenting order is in force the parent without reasonable excuse fails to
comply with any requirement/directions, he shall be liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

3.3.1.5.2

Parental orders

3.3.1.5.2.1 Power and types of order
Financial circumstances order
PCC(S)A 2000 s.136 694 : Power to order statement as to financial circumstances of parent or
guardian
s.136(1) - before exercising its powers under section 137 below (power to order parent or
guardian to pay fine, costs, compensation or surcharge) against the parent or guardian
of an individual who has been convicted of an offence, the court may make a financial
circumstances order with respect to the parent or (as the case may be) guardian.
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(2)

In this section “financial circumstances order”has the meaning given by subsection (3)
of section 162 of the Criminal Justice Act 2003, and subsections (4) to (6) of that
section shall apply in relation to a financial circumstances order made under this
section as they apply in relation to such an order made under that section.

Mandatory order for those under 16
PCC(S)A 2000 s.137 695 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(1) - where—
(a)

a child or young person (that is to say, any person aged under 18) is convicted of
any offence for the commission of which a fine or costs may be imposed or a
compensation order may be made, and

(b)

the court is of the opinion that the case would best be met by the imposition of a
fine or costs or the making of such an order, whether with or without any other
punishment,

the court shall order that the fine, compensation or costs awarded be paid by the
parent or guardian of the child or young person instead of by the child or young person
himself, unless the court is satisfied—
(i)

that the parent or guardian cannot be found; or

(ii)

that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.

s.137(1A) - where but for this subsection a court would order a child or young person to pay a
surcharge under section 161A of the Criminal Justice Act 2003, the court shall order
that the surcharge be paid by the parent or guardian of the child or young person
instead of by the child or young person himself, unless the court is satisfied–
(a)

that the parent or guardian cannot be found; or

(b)

that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.

s.137(2) - where but for this subsection a court would impose a fine on a child or young person
under—
(za) paragraph 6(2)(a) or 8(2)(a) of Schedule 2 to the Criminal Justice and
Immigration Act 2008 (breach of youth rehabilitation order),
(b)

paragraph 2(1)(a) of Schedule 5 to this Act (breach of attendance centre order or
attendance centre rules),

(d)

paragraph 2(2)(a) of Schedule 8 to this Act (breach of reparation order),

(e)

section 104(3)(b) above (breach of requirements of supervision under a detention
and training order), or

(f)

section 4(3)(b) of the Criminal Justice and Public Order Act 1994 (breach of
requirements of supervision under a secure training order),

the court shall order that the fine be paid by the parent or guardian of the child or
young person instead of by the child or young person himself, unless the court is
satisfied—
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(i)

that the parent or guardian cannot be found; or

(ii)

that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.

s.137(3) - in the case of a young person aged 16 or over, subsections (1) to (2) above shall have
effect as if, instead of imposing a duty, they conferred a power to make such an order
as is mentioned in those subsections.
Discretionary order for those aged 16 or 17
PCC(S)A 2000 s.137 696 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(3) - in the case of a young person aged 16 or over, subsections (1) to (2) above shall have
effect as if, instead of imposing a duty, they conferred a power to make such an order
as is mentioned in those subsections.
3.3.1.5.2.2 Making the order
Fine, costs or compensation
PCC(S)A 2000 s.137 697 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(1) - where: (a) a child or young person (that is to say, any person aged under 18) is
convicted of any offence for the commission of which a fine or costs may be imposed
or a compensation order may be made, and (b) the court is of the opinion that the case
would best be met by the imposition of a fine or costs or the making of such an order,
whether with or without any other punishment,
the court shall order that the fine, compensation or costs awarded be paid by the
parent or guardian of the child or young person instead of by the child or young person
himself, unless the court is satisfied: (i) that the parent or guardian cannot be found; or
(ii) that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.
s.137(3) - in the case of a young person aged 16 or over, s.137(1) to (2) have effect as if, instead
of imposing a duty, they conferred a power to make such an order.
Fine for breach of order etc.
PCC(S)A 2000 s.137 698 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(2) - where but for this subsection a court would impose a fine on a child or young person
under:
(za) CJIA 2008 Sch.2 paras.6(2)(a) or 8(2)(a) (breach of youth rehabilitation order),
(b)
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(d)

PCC(S)A 2000 Sch.8 para.2(2)(a) (breach of reparation order),

(e)

PCC(S)A 2000 s.104(3)(b)(breach of requirements of supervision under a
detention and training order), or

(f)

CJPOA 1994 s.4(3)(b) (breach of requirements of supervision under a secure
training order),

the court shall order that the fine be paid by the parent or guardian of the child or
young person instead of by the child or young person himself, unless the court is
satisfied:
(i)

that the parent or guardian cannot be found; or

(ii)

that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.

s.137(3) - in the case of a young person aged 16 or over, s.137(1) to (2) have effect as if, instead
of imposing a duty, they conferred a power to make such an order.
Surcharge
PCC(S)A 2000 s.137 699 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(1A) - where but for this subsection a court would order a child or young person to pay a
surcharge under Criminal Justice Act 2003 s.161A, the court shall order that the
surcharge be paid by the parent or guardian of the child or young person instead of by
the child or young person himself, unless the court is satisfied:
(a)

that the parent or guardian cannot be found; or

(b)

that it would be unreasonable to make an order for payment, having regard to the
circumstances of the case.

s.137(3) - in the case of a young person aged 16 or over, s.137(1) to (2) have effect as if, instead
of imposing a duty, they conferred a power to make such an order.
Requirement that parent/guardian must be given opportunity to make representations
PCC(S)A 2000 s.137 700 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(4) - subject to s.137(5), no order shall be made without giving the parent or guardian an
opportunity of being heard
s.137(5) - an order may be made against a parent or guardian who, having been required to
attend, failed to do so
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3.3.1.5.2.3 Fixing the level of fine etc.
Failure to comply with inquiry into financial circumstances
PCC(S)A 2000 s.138 701 : Fixing of fine, compensation or surcharge to be paid by parent or
guardian
s.138(3) - for the purposes of any order under section 137, where the parent or guardian of a
defendant who is a child or young person:
(a)

has failed to comply with an order under section 136 above, or

(b)

has otherwise failed to co-operate with the court in its inquiry into his financial
circumstances,

and the court considers that it has insufficient information to make a proper
determination of the parent’s or guardian’s financial circumstances, it may make such
determination as it thinks fit.
Modifications of provisions concerning the fixing of fines etc.
PCC(S)A 2000 s.138 702 : Fixing of fine, compensation or surcharge to be paid by parent or
guardian
s.138(1) - for the purposes of any order under section 137 made against the parent or guardian of
a child or young person:
(za) CJA 2003 s.161A(3) (surcharges) and s.164(4A) (fixing of fines) have effect as if
a reference to the defendant’s means were a reference to those of the parent or
guardian;
(a)

CJA 2003 s.164 (fixing of fines) has effect as if a reference in s.164(1)-(4) to the
financial circumstances of the defendant were a reference to the financial
circumstances of the parent or guardian, and as ifs.164(5) was omitted;

(b)

PCC(S)A 2000 s.130(11) (determination of compensation order) has effect as if a
reference to the means of the person against whom the compensation order is
made was a reference to the financial circumstances of the parent or guardian;
and

(c)

PCC(S)A 2000 s.130(12) (preference to be given to compensation if insufficient
means to pay both compensation and a fine) has effect as if the reference to the
defendant was a reference to the parent or guardian;

but in relation to an order under section 137 made against a local authority, this
subsection has effect subject to subsection (2) below.
s.138(4) - where a court has, in fixing the amount of a fine, determined the financial
circumstances of a parent or guardian under s.138(3) CJA 2003, s.165(2)-(4)
(remission of fines) have effect as they have effect in the case mentioned in s.165(1),
but as if the reference in s.165(2) to the defendant’s financial circumstances were a
reference to the financial circumstances of the parent or guardian.
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3.1.5.2.4

Orders made against local authorities in respect of a child/young person for
whom they have parental responsibility

PCC(S)A 2000 s.137 703 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(8) - in relation to a child or young person for whom a local authority have parental
responsibility and who—
(a)

is in their care, or

(b)

is provided with accommodation by them in the exercise of any functions (in
particular those under the Children Act 1989 ) which [are social services
functions within the meaning of] 7 the Local Authority Social Services Act 1970,

references in this section to his parent or guardian shall be construed as references to
that authority.
s.137(9) - in subsection (8) above “local authority” and “parental responsibility” have the same
meanings as in the Children Act 1989.
PCC(S)A 2000 s.138 704 : Fixing of fine, compensation or surcharge to be paid by parent or
guardian
s.138(1) - for the purposes of any order under section 137 made against the parent or guardian of
a child or young person:
(za) CJA 2003 s.161A(3) (surcharges) and s.164(4A) (fixing of fines) have effect as if
a reference to the defendant’s means were a reference to those of the parent or
guardian;
(a)

CJA 2003 s.164 (fixing of fines) has effect as if a reference in s.164(1)-(4) to the
financial circumstances of the defendant were a reference to the financial
circumstances of the parent or guardian, and as ifs.164(5) was omitted;

(b)

PCC(S)A 2000 s.130(11) (determination of compensation order) has effect as if a
reference to the means of the person against whom the compensation order is
made was a reference to the financial circumstances of the parent or guardian;
and

(c)

PCC(S)A 2000 s.130(12) (preference to be given to compensation if insufficient
means to pay both compensation and a fine) has effect as if the reference to the
defendant was a reference to the parent or guardian;

but in relation to an order under section 137 made against a local authority, this
subsection has effect subject to subsection (2) below.
s.138(2) - for the purposes of any order under section 137 made against a local authority, CJA
2003 s.164(1) and PCC(S)A 2000 s.130(11) shall not apply.
s.138(5) - in this section “local authority” has the same meaning as in the Children Act 1989

703
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3.3.1.5.2.5 Appeals
PCC(S)A 2000 s.137 705 : Power to order parent or guardian to pay fine, costs, compensation
or surcharge
s.137(6) - a parent or guardian may appeal to the Crown Court against an order made by a
magistrates’ court.
s.137(7) - a parent or guardian may appeal to the Court of Appeal against an order made by the
Crown Court, as if he had been convicted on indictment and the order were a sentence
passed on his conviction
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3.3.1.6.

Attendance centre orders

3.3.1.6.1

General

Note: As to the commencement, transitional and saving provisions concerning the partial repeal of
attendance centre orders, see David Thomas’ article for Sentencing News (S. News 2009 (4 (Nov),
7), which sets out the various changes and their effect upon the availability of this sentencing
order.
For the purposes of the PCC(S)A 2000, “youth community order” means an attendance centre
order, see PCC(S)A 2000 s.33.
PCC(S)A 2000 s.60 706 : Attendance Centre Order
s.60(2) -

an order under subsection (1) is to be referred to as an “attendance centre order”.

3.3.1.6.2

Power to order and test to apply

PCC(S)A 2000 s.60 707 : Attendance Centre Order
s.60(1) -

where:
(b)

a court would have power, but for PCC(S)A 2000 s.89 (restrictions on
imprisonment of young offenders and defaulters), to commit a person aged under
21 to prison in default of payment of any sum of money or for failing to do or
abstain from doing anything required to be done or left undone, or

(c)

a court has power to commit a person aged at least 21 but under 25 to prison in
default of payment of any sum of money,

the court may, if it has been notified by the Secretary of State that an attendance
centre is available for the reception of persons of his description, order him to attend at
such a centre, to be specified in the order, for such number of hours as may be so
specified.
3.3.1.6.3

Making the order

Number of hours
PCC(S)A 2000 s.60 708 : Attendance Centre Order
s.60(3) -

total number of hours may not be less than 12 except where:
(a)

he is aged under 14; and

(b)

the court is of the opinion that 12 hours would be excessive, having regard to his
age or any other circumstances.

s.60(4) total number of hours may not be more than 12 except where the court is of the opinion,
having regard to all the circumstances, that 12 hours would be inadequate, and in that
case—
(a)

706
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shall not exceed 24 where the person is aged under 16; and
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(b)

shall not exceed 36 where the person is aged 16 or over but under 21 or (where
subsection (1)(c) applies) under 25.

Condition: The centre must be reasonably accessible
PCC(S)A 2000 s.60 709 : Attendance Centre Order
s.60(6) -

an order shall not be made unless the court is satisfied that the attendance centre to be
specified in it is reasonably accessible to the person concerned, having regard to his
age, the means of access available to him and any other circumstances.

Condition: Attendance at centre to avoid conflict with religious beliefs etc.
PCC(S)A 2000 s.60 710 : Attendance Centre Order
s.60(7) -

the times at which a person is required to attend at an attendance centre shall, as for
as practicable, be such as to avoid—
(a)

any conflict with his religious beliefs or with the requirements of any other youth
community order; and

(b)

any interference with the times at which he normally works or attends school or
any other educational establishment.

Fixing attendance at an attendance centre order
PCC(S)A 2000 s.60 711 : Attendance Centre Order
s.60(8) -

the first time at which the person is required to attend at an attendance centre shall be
a time at which the centre is available for his attendance in accordance with the
notification of the SoS, and shall be specified in the order.

s.60(9) -

the subsequent times shall be fixed by the officer in charge of the centre, having regard
to the person’s circumstances

s.60(10) - a person shall not be required to attend at an attendance centre on more than one
occasion on any day, or for more than three hours on any occasion.
Duty to provide copies of the order
PCC(S)A 2000 s.60 712 : Attendance Centre Order
s.60(11) - Where a court makes an attendance centre order, the designated officer for the court
shall:

709
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(a)

deliver or send a copy of the order to the officer in charge of the attendance
centre specified in it; and

(b)

deliver a copy of the order to the person in respect of whom it is made or send a
copy by registered post or the recorded delivery service addressed to his last or
usual place of abode.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
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3.3.1.6.4

Interaction with other sentencing orders

Attendance Centre Order (existing)
PCC(S)A 2000 s.60 713 : Attendance Centre Order
s.60(5) -

3.3.1.6.5

a court may make an order in respect of a person who remains subject to an order, and
may determine the number of hours to be specified in the order without regard—
(a)

to the number specified in the previous order; or

(b)

to the fact that order is still in effect

Reduction in number of hours for part payment of sum of money

PCC(S)A 2000 s.60 714 : Attendance Centre Order
s.60(12) - where a person (“the defaulter”) has been ordered to attend at an attendance centre in
default of the payment of any sum of money—

3.3.1.6.6

(a)

on payment of the whole sum to any person authorised to receive it, the
attendance centre order shall cease to have effect;

(b)

on payment of a part of the sum to any such person, the total number of hours for
which the defaulter is required to attend at the centre shall be reduced
proportionately, that is to say by such number of complete hours as bears to the
total number the proportion most nearly approximating to, without exceeding, the
proportion which the part bears to the whole sum.

Breach, revocation and amendment

PCC(S)A 2000 s.61 715 : Breach, revocation and amendment of attendance centre orders
s.61 -

PCC(S)A 2000 Sch.5 (which makes provision for dealing with failures to comply with
attendance centre orders, for revoking such orders with or without the substitution of
other sentences and for amending such orders) shall have effect.

Modifications in relation to Attendance Centre Orders for defaulters etc.
PCC(S)A 2000 Sch.5 para.7 716
para.7(1) - references in this Schedule to an “offender” include a person who has been ordered to
attend at an attendance centre for such a default or failure as is mentioned in PCC(S)A
2000 s.60(1)(b) or (c) 717 .
para.7(2) - where a person has been ordered to attend at an attendance centre for such a default
or failure:
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(a)

paras.2(1)(b), 3(1) and 4(3) shall each have effect in relation to the order as if the
words “, for the offence in respect of which the order was made,” and “for that
offence” were omitted; and

(b)

paras.2(5)(b) and 3(3)(b) (which relate to custodial sentences for offences) do not
apply.

Breach: Issuing summons/warrant
PCC(S)A 2000 Sch.5 para.1 718
para.1(1) - where an attendance centre order is in force and it appears on information to a justice
that the offender—
(a)

has failed to attend in accordance with the order, or

(b)

while attending has committed a breach of rules made under section 222(1)(d) or
(e) of the Criminal Justice Act 2003 which cannot be adequately dealt with under
those rules,

the justice may issue a summons requiring the offender to appear at the place and time
specified in the summons or, if the information is in writing and on oath, may issue a
warrant for the offender’s arrest
para.(2) -

any summons or warrant issued under this paragraph shall direct the offender to
appear or be brought–
(a)

before a magistrates’ court acting for the local justice area in which the offender
resides; or

(b)

if it is not known where the offender resides, before a magistrates’ court acting for
the local justice area in which is situated the attendance centre which the
offender is required to attend by the order or by virtue of an order under
paragraph 5(1)(b) below.

Breach: Powers/duties of magistrates’ court
PCC(S)A 2000 Sch.5 para.2 719
para.2(1) - if it is proved to the satisfaction of the magistrates’ court before which an offender
appears or is brought under paragraph 1 above that he has failed without reasonable
excuse to attend as mentioned in sub-paragraph (1)(a) of that paragraph or has
committed such a breach of rules as is mentioned in sub-paragraph (1)(b) of that
paragraph, that court may deal with him in any one of the following ways—
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(a)

it may impose on him a fine not exceeding £1,000;

(b)

where the attendance centre order was made by a magistrates’ court, it may deal
with him, for the offence in respect of which the order was made, in any way in
which he could have been dealt with for that offence by the court which made the
order if the order had not been made; or

(c)

where the order was made by the Crown Court, it may commit him to custody or
release him on bail until he can be brought or appear before the Crown Court.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),

Law Commission: Sentencing law in England and Wales – Legislation currently in force

para.2(2) - any exercise by the court of its power under sub-paragraph (1)(a) above shall be
without prejudice to the continuation of the order.
para.2(3) - a fine imposed under sub-paragraph (1)(a) above shall be deemed, for the purposes of
any enactment, to be a sum adjudged to be paid by a conviction.
para.2(4) - where a magistrates’ court deals with an offender under sub-paragraph (1)(b) above, it
shall revoke the attendance centre order if it is still in force.
para.2(5) - in dealing with an offender under sub-paragraph (1)(b) above, a magistrates’ court—
(a)

shall take into account the extent to which the offender has complied with the
requirements of the attendance centre order; and

(b)

in the case of an offender who has wilfully and persistently failed to comply with
those requirements, may impose a custodial sentence notwithstanding anything
in section 152(2) of the Criminal Justice Act 2003.

para.2(5A) - where a magistrates’ court dealing with an offender under sub-paragraph (1)(a) above
would not otherwise have the power to amend the order under paragraph 5(1)(b) below
(substitution of different attendance centre), that paragraph has effect as if references
to an appropriate magistrates’ court were references to the court dealing with the
offender.
para.2(6) - a person sentenced under sub-paragraph (1)(b) above for an offence may appeal to
the Crown Court against the sentence.
para.2(7) - a magistrates’ court which deals with an offender’s case under sub-paragraph (1)(c)
above shall send to the Crown Court—
(a)

a certificate signed by a justice of the peace giving particulars of the offender’s
failure to attend or, as the case may be, the breach of the rules which he has
committed; and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed shall be admissible as evidence of the
failure or the breach before the Crown Court.
Breach: Powers/duties of Crown Court etc.
PCC(S)A 2000 Sch.5 para.3 720
para.3(1) - where by virtue of para.2(1)(c) the defendant appears before the Crown Court and it is
proved to the satisfaction of the court:
(a)

that he has failed without reasonable excuse to attend as mentioned in
para.1(1)(a), or

(b)

that he has committed such a breach of rules as is mentioned in para.1(1)(b),

that court may deal with him, for the offence in respect of which the order was made, in
any way in which it could have dealt with him for that offence if it had not made the
order.
para.3(2) - where the Crown Court deals with a defendant under para.3(1) above, it shall revoke
the attendance centre order if it is still in force.

720
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para.3(3) - in dealing with a defendant under para.3(1), the Crown Court:
(a)

shall take into account the extent to which the defendant has complied with the
order; and

(b)

in the case of an defendant who has wilfully and persistently failed to comply with
those requirements, may impose a custodial sentence notwithstanding anything
in CJA 2003 s.152(2)

para.3(4) - any question whether there has been a failure to attend or a breach of the rules shall
be determined by the court and not by the verdict of a jury (when in the Crown Court)
Revocation
PCC(S)A 2000 Sch.5 para.4 721
para.4(1) - where an attendance centre order is in force in respect of an offender, an appropriate
court may, on an application made by the offender or by the officer in charge of the
relevant attendance centre, revoke the order.
para.4(2) - in sub-paragraph (1) above “an appropriate court” means—
(a)

where the court which made the order was the Crown Court and there is included
in the order a direction that the power to revoke the order is reserved to that
court, the Crown Court;

(b)

in any other case, either of the following—
(i)

a magistrates’ court [acting in the local justice area] 1 in which the relevant
attendance centre is situated;

(ii)

the court which made the order.

para.4(3) - any power conferred by this paragraph—
(a)

on a magistrates’ court to revoke an attendance centre order made by such a
court, or

(b)

on the Crown Court to revoke an attendance centre order made by the Crown
Court,

includes power to deal with the offender, for the offence in respect of which the order
was made, in any way in which he could have been dealt with for that offence by the
court which made the order if the order had not been made.
para.4(4) - a person sentenced by a magistrates’ court under sub-paragraph (3) above for an
offence may appeal to the Crown Court against the sentence.
para.4(5) - the proper officer of a court which makes an order under this paragraph revoking an
attendance centre order shall—

721
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(a)

deliver a copy of the revoking order to the offender or send a copy by registered
post or the recorded delivery service addressed to the offender’s last or usual
place of abode; and

(b)

deliver or send a copy to the officer in charge of the relevant attendance centre.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1),

Law Commission: Sentencing law in England and Wales – Legislation currently in force

para.4(6) - in this paragraph “the relevant attendance centre”, in relation to an attendance centre
order, means the attendance centre specified in the order or substituted for the
attendance centre so specified by an order made by virtue of paragraph 5(1)(b) below.
para.4(7) - in this paragraph “proper officer” means—
(a)

in relation to a magistrates’ court, the designated officer for the court; and

(b)

in relation to the Crown Court, the appropriate officer.

Amendment
PCC(S)A 2000 Sch.5 para.5 722
para.5(1) - where an attendance centre order is in force, an appropriate magistrates’ court may, on
an application made by the offender or by the officer in charge of the relevant
attendance centre: (a) vary the day or hour specified in the order for the defendant’s
first attendance at the relevant attendance centre; or
(b)

substitute for the relevant attendance centre an attendance centre which the
court is satisfied is reasonably accessible to the offender, having regard to his
age, the means of access available to him and any other circumstances.

para.5(2) - in sub-paragraph (1) above “an appropriate magistrates’ court” means:
(a)

a magistrates’ court acting in the local justice area in which the relevant
attendance centre is situated; or

(b)

(except where the attendance centre order was made by the Crown Court) the
magistrates’ court which made the order

para.5(3) - the designated officer for the court shall:
(a)

deliver a copy to the offender or send a copy by registered post or the recorded
delivery service addressed to the offender’s last or usual place of abode; and

(b)

deliver or send a copy:
(i)

if the order is made under para.5(1)(a), to the officer in charge of the
relevant attendance centre; and

(ii)

if the order is made under para.5(1)(b), to the officer in charge of the
attendance centre which the order as amended will require the defendant to
attend

para.5(4) - in this paragraph “the relevant attendance centre” has the meaning given by paragraph
4(6) above.
Orders made on appeal
PCC(S)A 2000 Sch.5 para.6 723
para.6(1) - where an attendance centre order has been made on appeal, for the purposes of this
Schedule it shall be deemed—
(a)

722
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if it was made on an appeal brought from a magistrates’ court, to have been
made by that magistrates’ court;
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(b)

if it was made on an appeal brought from the Crown Court or from the criminal
division of the Court of Appeal, to have been made by the Crown Court.

para.6(2) - in relation to an attendance centre order made on appeal, paragraphs 2(1)(b) and 4(3)
above shall each have effect as if the words “if the order had not been made” were
omitted and paragraph 3(1) above shall have effect as if the words “if it had not made
the order” were omitted.

392
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3.3.2.

Adults

3.3.2.1.

Community order

CJA 2003 s.147 724 : Meaning of “community sentence”
s.147(1) - in this part, “community sentence” means a sentence which consists of or includes (a)
a community order (as defined by s.177) or (c) a YRO
CJA 2003 s.196 725 : Meaning of “relevant order”
s.196(1) - in this Chapter “relevant order” means—
(a)

a community order, or

(c)

a suspended sentence order.

s.196(1A) - in this Chapter “suspended sentence order” means a suspended sentence order that
imposes one or more community requirements.
CJA 2003 s.197 726 : Meaning of “responsible officer”
s.197(1) - for the purposes of this Part, “the responsible officer”, in relation to an offender to
whom a relevant order relates, means the person who is for the time being responsible
for discharging the functions conferred by this Part on the responsible officer in
accordance with arrangements made by the Secretary of State.
s.197(2) - the responsible officer must be—

3.3.2.1.1

(a)

an officer of a provider of probation services, or

(b)

a person responsible for monitoring the offender in accordance with an electronic
monitoring requirement imposed by the relevant order.

Availability and power to impose the order

Availability
CJA 2003 s.150 727 : When a community order is not available
s.150(1) - the power to make a community order or youth rehabilitation order is not exercisable in
respect of an offence for which the sentence—

724
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726

727

(a)

is fixed by law,

(b)

falls to be imposed under section 51A(2) of the Firearms Act 1968 (c. 27)
(required custodial sentence for certain firearms offences),

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2).
Commencement: Section 196(1)(a) and (c) in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.11.
Section 196(1A) was inserted by LASPOA 2012 Sch.9 para.7(3), in force 3 December 2012, SI
2012/2906 art.2(g).
Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.12 otherwise.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2)(a).
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(c)

falls to be imposed under section 110(2) or 111(2) of the Sentencing Act
(requirement to impose custodial sentences for certain repeated offences
committed by offenders aged 18 or over),

(ca) falls to be imposed under section 29(4) or (6) of the Violent Crime Reduction Act
2006 (required custodial sentence in certain cases of using someone to mind a
weapon),
(cb) falls to be imposed under section 224A of this Act (life sentence for second listed
offence for certain dangerous offenders), or
(d)

falls to be imposed under section 225(2) or 226(2) of this Act (requirement to
impose sentence of imprisonment for life or detention for life).

s.150(2) - the power to make a community order is not exercisable in respect of an offence for
which the sentence—
(a)

falls to be imposed under section 1(2B) or 1A(5) of the Prevention of Crime Act
1953 (minimum sentence for certain offences involving offensive weapons), or

(b)

falls to be imposed under section 139(6B), 139A(5B) or 139AA(7) of the Criminal
Justice Act 1988 (minimum sentence for certain offences involving article with
blade or point or offensive weapon).

CJA 2003 s.150A 728 : Offence must carry imprisonment
s.150A(1) - the power to make a community order is only exercisable in respect of an offence if—
(a)

the offence is punishable with imprisonment; or

(b)

in any other case, section 151(2) confers power to make such an order.

s.150A(2) - for the purposes of this section and section 151 an offence triable either way that was
tried summarily is to be regarded as punishable with imprisonment only if it is so
punishable by the sentencing court (and for this purpose section 148(1) is to be
disregarded).
CJA 2003 s.177 729 : Power to impose community order
s.177(1) - where a person aged 18 or over is convicted of an offence, the court by or before
which he is convicted may make an order (in this Part referred to as a “community
order”) imposing on him any one or more of the following requirements—
(a)

an unpaid work requirement (as defined by section 199),

(aa) a rehabilitation activity requirement (as defined by section 200A),

728
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(d)

a prohibited activity requirement (as defined by section 203),

(e)

a curfew requirement (as defined by section 204),

(f)

an exclusion requirement (as defined by section 205),

Commencement: 14 July 2008, as inserted by CJIA 2008 s.11(1). Section 11(1) was commenced by SI
2008/1586 art.2(1) and Sch.1 para.2. The insertion of s.150A is of no effect in relation to any person who
is sentenced to a community order within the meaning of section 177 of the 2003 Act before 14 July
2008, SI 2008/1586 art.2(3) and Sch.2 para.1.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.8. Amendments were made to the SI
but they have since been repealed. The commencement is of no effect in relation to offences committed
before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2)(a).
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(g)

a residence requirement (as defined by section 206),

(ga) a foreign travel prohibition requirement (as defined by section 206A),
(h)

a mental health treatment requirement (as defined by section 207),

(i)

a drug rehabilitation requirement (as defined by section 209),

(j)

an alcohol treatment requirement (as defined by section 212),

(l)

in a case where the offender is aged under 25, an attendance centre requirement
(as defined by section 214).

s.177(2) - subsection (1) has effect subject to sections 150 and 218 and to the following
provisions of Chapter 4 relating to particular requirements—
(a)

section 199(3) (unpaid work requirement),

(c)

section 202(4) and (5) (programme requirement),

(d)

section 203(2) (prohibited activity requirement),

(e)

section 207(3) (mental health treatment requirement),

(f)

section 209(2) (drug rehabilitation requirement), and

(g)

section 212(2) and (3) (alcohol treatment requirement).

s.177(2A) - where the court makes a community order, the court must—
(a)

include in the order at least one requirement imposed for the purpose of
punishment, or

(b)

impose a fine for the offence in respect of which the community order is made, or

(c)

comply with both of paragraphs (a) and (b).

s.177(2B) - subsection (2A) does not apply where there are exceptional circumstances which—
(a)

relate to the offence or to the offender,

(b)

would make it unjust in all the circumstances for the court to comply with
subsection (2A)(a) in the particular case, and

(c)

would make it unjust in all the circumstances for the court to impose a fine for the
offence concerned.

s.177(3) - where the court makes a community order imposing a curfew requirement or an
exclusion requirement, the court must also impose an electronic monitoring
requirement (as defined by section 215) unless—
(a)

it is prevented from doing so by section 215(2) or 218(4), or

(b)

in the particular circumstances of the case, it considers it inappropriate to do so.

s.177(4) - where the court makes a community order imposing an unpaid work requirement, a
rehabilitation activity requirement, a programme requirement, a prohibited activity
requirement, a residence requirement, a foreign travel prohibition requirement, a
mental health treatment requirement, a drug rehabilitation requirement, an alcohol
treatment requirement or an attendance centre requirement, the court may also impose
an electronic monitoring requirement unless prevented from doing so by section 215(2)
or 218(4).
s.177(5) - a community order must specify a date (“the end date”), not more than three years
after the date of the order, by which all the requirements in it must have been complied
with.
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s.177(5A) - if a community order imposes two or more different requirements falling within
subsection (1), the order may also specify a date by which each of those requirements
must have been complied with; and the last of those dates must be the same as the
end date.
s.177(5B) - subject to section 200(3) (duration of community order imposing unpaid work
requirement), a community order ceases to be in force on the end date.
s.177(6) - before making a community order imposing two or more different requirements falling
within subsection (1), the court must consider whether, in the circumstances of the
case, the requirements are compatible with each other.
Note: In relation to the south London justice area, there is an additional requirement available. See
CJA 2003 s.177(1)(ja) and 212A, LASPOA 2012 s.76(1), and SI 2014/1777 for details of the pilot.
This pilot was extended to a total period of 18 months to run from 31 July 2014, by SI 2015/1480
with a consequential amendment made by SI 2015/1482.
MHA 1983 s.37 730 : Power to impose hospital order or guardianship order
s.37(8) -

when imposing a hospital order or a guardianship order, the court may not also impose
a community order

CJA 2003 s.189 731 : Power to impose a suspended sentence order
s.189(5) - a court which passes a suspended sentence on any person for an offence may not
impose a community sentence
Test to apply before imposing an order
CJA 2003 s.148 732 : Restrictions on imposing community sentences
s.148(1) - a court must not pass a community sentence on an offender unless it is of the opinion
that the offence, or the combination of the offence and one or more offences
associated with it, was serious enough to warrant such a sentence.
s.148(2) - where a court passes a community sentence —
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(a)

the particular requirement or requirements forming part of the community order,
or, as the case may be, youth rehabilitation order, comprised in the sentence
must be such as, in the opinion of the court, is, or taken together are, the most
suitable for the offender, and

(b)

the restrictions on liberty imposed by the order must be such as in the opinion of
the court are commensurate with the seriousness of the offence, or the
combination of the offence and one or more offences associated with it.

Commencement: 30 September 1983, MHA 1983 s.149(2). Section 37(8) had been extensively
amended; CJA 2003 Sch.32 para.38(b) inserted the reference to community orders, effective 4 April
2005, SI 2005/950 art.2 and Sch.1 para 42(18)
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.9. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2).
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2).
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s.148(2A) - subsection (2) is subject to section 177(2A) (community orders: punitive elements) and
to paragraph 3(4) of Schedule 1 to the Criminal Justice and Immigration Act 2008
(youth rehabilitation order with intensive supervision and surveillance).
s.148(4) - subsections (1) and (2)(b) have effect subject to section 151(2).
s.148(5) - the fact that by virtue of any provision of this section—
(a)

a community sentence may be passed in relation to an offence; or

(b)

particular restrictions on liberty may be imposed by a community order or youth
rehabilitation order,

does not require a court to pass such a sentence or to impose those restrictions.
CJA 2003 s.156 733 : Pre-sentence reports and other requirements
s.156(1) - in forming any such opinion as is mentioned in section 148(1) or (2)(b), section 152(2)
or section 153(2) , or in section 1(4)(b) or (c) of the Criminal Justice and Immigration
Act 2008 (youth rehabilitation orders with intensive supervision and surveillance or
fostering), a court must take into account all such information as is available to it about
the circumstances of the offence or (as the case may be) of the offence and the
offence or offences associated with it, including any aggravating or mitigating factors.
s.156(2) - in forming any such opinion as is mentioned in section 148(2)(a), the court may take
into account any information about the offender which is before it.
Discount for remand in custody
CJA 2003 s.149 734 : Imposing a community order on defendant remanded in custody
s.149(1) - in determining the restrictions on liberty to be imposed by a community order or youth
rehabilitation order in respect of an offence, the court may have regard to any period
for which the offender has been remanded in custody in connection with the offence or
any other offence the charge for which was founded on the same facts or evidence.
s.149(2) - in subsection (1) “remanded in custody” has the meaning given by section 242(2).
3.3.2.1.2

Requirements which may be included as part of a community order

CJA 2003 s.177 735 : Power to impose community order with requirements
s.177(1) - Where a person aged 18 or over is convicted of an offence, the court by or before
which he is convicted may make an order (in this Part referred to as a “community
order”) imposing on him any one or more of the following requirements—
(a)

an unpaid work requirement (as defined by section 199),

(aa) a rehabilitation activity requirement (as defined by section 200A),
(d)
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a prohibited activity requirement (as defined by section 203),

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2)(a).
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.8. Amendments were made to the SI
but they have since been repealed. The commencement is of no effect in relation to offences committed
before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2)(a).
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(e)

a curfew requirement (as defined by section 204),

(f)

an exclusion requirement (as defined by section 205),

(g)

a residence requirement (as defined by section 206),

(ga) a foreign travel prohibition requirement (as defined by section 206A),
(h)

a mental health treatment requirement (as defined by section 207),

(i)

a drug rehabilitation requirement (as defined by section 209),

(j)

an alcohol treatment requirement (as defined by section 212),

(l)

in a case where the offender is aged under 25, an attendance centre requirement
(as defined by section 214).

CJA 2003 s.199 736 : Unpaid work requirement
s.199(1) - in this Part “unpaid work requirement”, in relation to a relevant order, means a
requirement that the offender must perform unpaid work in accordance with section
200.
s.199(2) - the number of hours which a person may be required to work under an unpaid work
requirement must be specified in the relevant order and must be in the aggregate—
(a)

not less than 40, and

(b)

not more than 300.

s.199(3) - a court may not impose an unpaid work requirement in respect of an offender unless
after hearing (if the courts thinks necessary) an officer of a local probation board or an
officer of a provider of probation services, the court is satisfied that the offender is a
suitable person to perform work under such a requirement.
s.199(5) - where the court makes relevant orders in respect of two or more offences of which the
offender has been convicted on the same occasion and includes unpaid work
requirements in each of them, the court may direct that the hours of work specified in
any of those requirements is to be concurrent with or additional to those specified in
any other of those orders, but so that the total number of hours which are not
concurrent does not exceed the maximum specified in subsection (2)(b).
CJA 2003 s.200A 737 : Rehabilitation activity requirement
s.200A(1) - in this Part “rehabilitation activity requirement”, in relation to a relevant order, means a
requirement that, during the relevant period, the offender must comply with any
instructions given by the responsible officer to attend appointments or participate in
activities or both.
s.200A(2) - a relevant order imposing a rehabilitation activity requirement must specify the
maximum number of days for which the offender may be instructed to participate in
activities.
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Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13 otherwise.
Commencement: 1 February 2015, as inserted by ORA 2014 s.15(3). The insertion has no effect in
relation to orders made in respect of an offence committed before 1 February 2015, ORA 2014 s.21 and
Sch.7 para.7.
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s.200A(3) - any instructions given by the responsible officer must be given with a view to promoting
the offender’s rehabilitation; but this does not prevent the responsible officer giving
instructions with a view to other purposes in addition to rehabilitation.
s.200A(4) - the responsible officer may instruct the offender to attend appointments with the
responsible officer or with someone else.
s.200A(5) - the responsible officer, when instructing the offender to participate in activities, may
require the offender to—
(a)

participate in specified activities and, while doing so, comply with instructions
given by the person in charge of the activities, or

(b)

go to a specified place and, while there, comply with any instructions given by the
person in charge of the place.

s.200A(6) - the references in subsection (5)(a) and (b) to instructions given by a person include
instructions given by anyone acting under the person’s authority.
s.200A(7) - the activities that responsible officers may instruct offenders to participate in include—
(a)

activities forming an accredited programme (see section 202(2));

(b)

activities whose purpose is reparative, such as restorative justice activities.

s.200A(8) - for the purposes of subsection (7)(b) an activity is a restorative justice activity if—
(a)

the participants consist of, or include, the offender and one or more of the
victims,

(b)

the aim of the activity is to maximise the offender’s awareness of the impact of
the offending concerned on the victims, and

(c)

the activity gives a victim or victims an opportunity to talk about, or by other
means express experience of, the offending and its impact.

s.200A(9) - in subsection (8) “victim” means a victim of, or other person affected by, the offending
concerned.
s.200A(10) - where compliance with an instruction would require the co-operation of a person other
than the offender, the responsible officer may give the instruction only if that person
agrees.
s.200A(11) - in this section “the relevant period” means—
(a)

in relation to a community order, the period for which the community order
remains in force, and

(b)

in relation to a suspended sentence order, the supervision period as defined by
section 189(1A).

CJA 2003 s.201 [repealed on 1 February 2015]: Activity requirement
Note: This requirement was repealed on 1 February 2015 subject to saving provisions specified in
ORA 2014 s.21 and Sch.7 para.7 which preserve the requirement for offences committed prior to
the commencement date.
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CJA 2003 s.202 738 : Programme requirement
s.202(1) - in this Part “programme requirement”, in relation to a relevant order, means a
requirement that the offender must participate in accordance with this section in an
accredited programme on the number of days specified in the order
s.202(2) - in this Part “accredited programme” means a programme that is for the time being
accredited by the Secretary of State for the purposes of this section.
s.202(3) - in this section—
(a)

“programme” means a systematic set of activities, and

s.202(6) A programme requirement operates to require the offender—
(a)

in accordance with instructions given by the responsible officer, to participate in
the accredited programme that is from time to time specified by the responsible
officer at the place that is so specified on the number of days specified in the
order, and

(b)

while at that place, to comply with instructions given by, or under the authority of,
the person in charge of the programme.

CJA 2003 s.203 739 : Prohibited activity requirement
s.203(1) - in this Part “prohibited activity requirement”, in relation to a relevant order, means a
requirement that the offender must refrain from participating in activities specified in the
order—
(a)

on a day or days so specified, or

(b)

during a period so specified.

s.203(2) - a court may not include a prohibited activity requirement in a relevant order unless it
has consulted an officer of a local probation board or an officer of a provider of
probation services.
s.203(3) - the requirements that may by virtue of this section be included in a relevant order
include a requirement that the offender does not possess, use or carry a firearm within
the meaning of the Firearms Act 1968 (c. 27).
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Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13 otherwise.
Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13 otherwise.
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CJA 2003 s.204 740 : Curfew requirement
s.204(1) - in this Part “curfew requirement”, in relation to a relevant order, means a requirement
that the offender must remain, for periods specified in the relevant order, at a place so
specified.
s.204(2) - a relevant order imposing a curfew requirement may specify different places or
different periods for different days, but may not specify periods which amount to less
than two hours or more than sixteen hours in any day.
s.204(3) - a community order or suspended sentence order which imposes a curfew requirement
may not specify periods which fall outside the period of twelve months beginning with
the day on which it is made.
s.204(6) - before making a relevant order imposing a curfew requirement, the court must obtain
and consider information about the place proposed to be specified in the order
(including information as to the attitude of persons likely to be affected by the enforced
presence there of the offender).
CJA 2003 s.205 741 : Exclusion requirement
s.205(1) - in this Part “exclusion requirement”, in relation to a relevant order, means a provision
prohibiting the offender from entering a place specified in the order for a period so
specified.
s.205(2) - where the relevant order is a community order, the period specified must not be more
than two years.
s.205(3) - an exclusion requirement—
(a)

may provide for the prohibition to operate only during the periods specified in the
order, and

(b)

may specify different places for different periods or days.

s.205(4) - in this section “place” includes an area.

740

741

Commencement: Section 204(1), (2), (5) and (6) on 26 January 2004, SI 2003/3282 art.2 and Sch.1
para.1 for the purpose of a sentence of imprisonment to which an intermittent custody order relates and
the release on licence of a person serving such a sentence and 4 April 2005, SI 2005/950 art.2 and
Sch.1 para.13 to the extent that it was not in force. Section 204(3) on 4 April 2005, SI 2005/950 art.2 and
Sch.1 para.13. Section 204(5) on 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose
of a sentence of imprisonment to which an intermittent custody order relates and the release on licence
of a person serving such a sentence, not in force otherwise. Section 204(4) and (5) were repealed by
LASPOA 2012 Sch.10 para.17 on 3 December 2012, SI 2012/2906 art.2(h). LASPOA 2012 amended
s.204(2) and (3) in respect of the maximum number of hours and the maximum length of the
requirement. This amendment is of no effect in relation to offences committed prior to the
commencement date, SI 2012/2906 art.3.
Commencement: Section 205(1) and (3)-(4) on 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1
for the purpose of a sentence of imprisonment to which an intermittent custody order relates and the
release on licence of a person serving such a sentence and 4 April 2005, SI 2005/950 art.2 and Sch.1
para.13 otherwise. Section 205(2) on 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13.
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CJA 2003 s.206 742 : Residence requirement
s.206(1) - in this Part, “residence requirement”, in relation to a community order or a suspended
sentence order, means a requirement that, during a period specified in the relevant
order, the offender must reside at a place specified in the order.
s.206(2) - if the order so provides, a residence requirement does not prohibit the offender from
residing, with the prior approval of the responsible officer, at a place other than that
specified in the order.
s.206(3) - before making a community order or suspended sentence order containing a residence
requirement, the court must consider the home surroundings of the offender.
s.206(4) - a court may not specify a hostel or other institution as the place where an offender
must reside, except on the recommendation of an officer of a local probation board or
an officer of a provider of probation services.
CJA 2003 s.206A 743 : Foreign travel prohibition requirement
s.206A(1) - in this Part “foreign travel prohibition requirement”, in relation to a relevant order,
means a requirement prohibiting the offender from travelling, on a day or days
specified in the order, or for a period so specified—
(a)

to any country or territory outside the British Islands specified or described in the
order,

(b)

to any country or territory outside the British Islands other than a country or
territory specified or described in the order, or

(c)

to any country or territory outside the British Islands.

s.206A(2) - a day specified under subsection (1) may not fall outside the period of 12 months
beginning with the day on which the relevant order is made.
s.206A(3) - a period specified under that subsection may not exceed 12 months beginning with the
day on which the relevant order is made.
CJA 2003 s.207 744 : Mental health treatment requirement
s.207(1) - in this Part, “mental health treatment requirement”, in relation to a community order or
suspended sentence order, means a requirement that the offender must submit, during
a period or periods specified in the order, to treatment by or under the direction of a
registered medical practitioner or a registered psychologist (or both, for different
periods) with a view to the improvement of the offender’s mental condition .
s.207(2) - the treatment required must be such one of the following kinds of treatment as may be
specified in the relevant order—
(a)
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treatment as a resident patient in a care home within the meaning of the Care
Standards Act 2000 (c. 14), an independent hospital or a hospital within the

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13.
Commencement: 3 December 2012, as inserted by LASPOA 2012 s.72(5), SI 2012/2906 art.2. The
insertion is of no effect in respect of offences committed prior to the commencement date, SI 2012/2906
art.3
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13. LASPOA 2012 s.73(3) repealed
s.207(5) on 3 December 2012.
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meaning of the Mental Health Act 1983 (c. 20), but not in hospital premises
where high security psychiatric services within the meaning of that Act are
provided;
(b)

treatment as a non-resident patient at such institution or place as may be
specified in the order;

(c)

treatment by or under the direction of such registered medical practitioner or
registered psychologist (or both) as may be so specified;

but the nature of the treatment is not to be specified in the order except as mentioned
in paragraph (a), (b) or (c).
s.207(3) - a court may not by virtue of this section include a mental health treatment requirement
in a relevant order unless—
(a)

the court is satisfied that the mental condition of the offender—
(i)

is such as requires and may be susceptible to treatment, but

(ii)

is not such as to warrant the making of a hospital order or guardianship
order within the meaning of the Mental Health Act 1983;

(b)

the court is also satisfied that arrangements have been or can be made for the
treatment intended to be specified in the order (including arrangements for the
reception of the offender where he is to be required to submit to treatment as a
resident patient); and

(c)

the offender has expressed his willingness to comply with such a requirement.

s.207(4) - while the offender is under treatment as a resident patient in pursuance of a mental
health requirement of a relevant order, his responsible officer shall carry out the
supervision of the offender to such extent only as may be necessary for the purpose of
the revocation or amendment of the order.
s.207(4A) - in subsection (2) “independent hospital”—
(a)

in relation to England, means a hospital as defined by section 275 of the National
Health Service Act 2006 that is not a health service hospital as defined by that
section; and

(b)

in relation to Wales, has the same meaning as in the Care Standards Act 2000.

s.207(6) - in this section and section 208, “registered psychologist” means a person registered in
the part of the register maintained under the Health and Social Work Professions Order
2001 which relates to practitioner psychologists.
CJA 2003 s.208 745 : Mental health treatment at place other than that specified in order
s.208(1) - where the medical practitioner or registered psychologist by whom or under whose
direction an offender is being treated for his mental condition in pursuance of a mental
health treatment requirement is of the opinion that part of the treatment can be better
or more conveniently given in or at an institution or place which—

745

(a)

is not specified in the relevant order, and

(b)

is one in or at which the treatment of the offender will be given by or under the
direction of a registered medical practitioner or registered psychologist,

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13.

403

Part 3.3 – Non-custodial penalties

he may, with the consent of the offender, make arrangements for him to be treated
accordingly.
s.208(2) - such arrangements as are mentioned in subsection (1) may provide for the offender to
receive part of his treatment as a resident patient in an institution or place
notwithstanding that the institution or place is not one which could have been specified
for that purpose in the relevant order.
s.208(3) - where any such arrangements as are mentioned in subsection (1) are made for the
treatment of an offender—
(a)

the medical practitioner or registered psychologist by whom the arrangements
are made shall give notice in writing to the offender’s responsible officer,
specifying the institution or place in or at which the treatment is to be carried out;
and

(b)

the treatment provided for by the arrangements shall be deemed to be treatment
to which he is required to submit in pursuance of the relevant order.

CJA 2003 s.209 746 : Drug rehabilitation requirement
s.209(1) - in this Part “drug rehabilitation requirement”, in relation to a community order or
suspended sentence order, means a requirement that during a period specified in the
order (“the treatment and testing period”) the offender—
(a)

must submit to treatment by or under the direction of a specified person having
the necessary qualifications or experience with a view to the reduction or
elimination of the offender’s dependency on or propensity to misuse drugs, and

(b)

for the purpose of ascertaining whether he has any drug in his body during that
period, must provide samples of such description as may be so determined, at
such times or in such circumstances as may (subject to the provisions of the
order) be determined by the responsible officer or by the person specified as the
person by or under whose direction the treatment is to be provided.

s.209(2) - a court may not impose a drug rehabilitation requirement unless—
(a)
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it is satisfied—
(i)

that the offender is dependent on, or has a propensity to misuse, drugs,
and

(ii)

that his dependency or propensity is such as requires and may be
susceptible to treatment,

(b)

it is also satisfied that arrangements have been or can be made for the treatment
intended to be specified in the order (including arrangements for the reception of
the offender where he is to be required to submit to treatment as a resident),

(c)

the requirement has been recommended to the court as being suitable or the
offender by an officer of a local probation board or an officer of a provider of
probation services, and

(d)

the offender expresses his willingness to comply with the requirement.

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13.
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s.209(4) - the required treatment for any particular period must be—
(a)

treatment as a resident in such institution or place as may be specified in the
order, or

(b)

treatment as a non-resident in or at such institution or place, and at such
intervals, as may be so specified;

but the nature of the treatment is not to be specified in the order except as mentioned
in paragraph (a) or (b) above.
s.209(5) - the function of making a determination as to the provision of samples under provision
included in the community order or suspended sentence order by virtue of subsection
(1)(b) is to be exercised in accordance with guidance given from time to time by the
Secretary of State.
s.209(6) - a community order or suspended sentence order imposing a drug rehabilitation
requirement must provide that the results of tests carried out on any samples provided
by the offender in pursuance of the requirement to a person other than the responsible
officer are to be communicated to the responsible officer.
s.209(7) - in this section “drug” means a controlled drug as defined by section 2 of the Misuse of
Drugs Act 1971 (c. 38).
CJA 2003 s.210 747 : Drug rehabilitation requirement: provision for review by court
s.210(1) - a community order or suspended sentence order imposing a drug rehabilitation
requirement may (and must if the treatment and testing period is more than 12
months)—
(a)

provide for the requirement to be reviewed periodically at intervals of not less
than one month,

(b)

provide for each review of the requirement to be made, subject to section 211(6),
at a hearing held for the purpose by the court responsible for the order (a “review
hearing”),

(c)

require the offender to attend each review hearing,

(d)

provide for [an officer of a provider of probation services] 1 to make to the court
responsible for the order, before each review, a report in writing on the offender’s
progress under the requirement, and

(e)

provide for each such report to include the test results communicated to the
responsible officer under section 209(6) or otherwise and the views of the
treatment provider as to the treatment and testing of the offender.

s.210(2) - in this section references to the court responsible for a community order or suspended
sentence order imposing a drug rehabilitation requirement are references—
(a)

where a court is specified in the order in accordance with subsection (3), to that
court;

(b)

in any other case, to the court by which the order is made.

s.210(3) - where the area specified in a community order or suspended sentence order which is
made by a magistrates’ court and imposes a drug rehabilitation requirement is not the
area for which the court acts, the court may, if it thinks fit, include in the order provision
747

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13.
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specifying for the purposes of subsection (2) a magistrates’ court which acts for the
area specified in the order.
s.210(4) - where a community order or suspended sentence order imposing a drug rehabilitation
requirement has been made on an appeal brought from the Crown Court or from the
criminal division of the Court of Appeal, for the purposes of subsection (2)(b) it shall be
taken to have been made by the Crown Court.
CJA 2003 s.211 748 : Periodic review of drug rehabilitation requirement
s.211(1) - at a review hearing (within the meaning given by subsection (1) of section 210 ) the
court may, after considering the officer’s report referred to in that subsection (“the
review officer’s report”), amend the community order or suspended sentence order, so
far as it relates to the drug rehabilitation requirement.
s.211(2) - the court—
(a)

may not amend the drug rehabilitation requirement unless the offender expresses
his willingness to comply with the requirement as amended, and

(c)

except with the consent of the offender, may not amend any requirement or
provision of the order while an appeal against the order is pending.

s.211(3) - if the offender fails to express his willingness to comply with the drug rehabilitation
requirement as proposed to be amended by the court, the court may—
(a)

revoke the community order, or the suspended sentence order and the
suspended sentence to which it relates, and

(b)

deal with him, for the offence in respect of which the order was made, in any way
in which he could have been dealt with for that offence by the court which made
the order if the order had not been made.

s.211(4) - in dealing with the offender under subsection (3)(b), the court—
(a)

shall take into account the extent to which the offender has complied with the
requirements of the order, and

(b)

may impose a custodial sentence (where the order was made in respect of an
offence punishable with such a sentence) notwithstanding anything in section
152(2).

s.211(6) - if at a review hearing (as defined by section 210(1)(b)) the court, after considering the
review officer’s report, is of the opinion that the offender’s progress under the
requirement is satisfactory, the court may so amend the order as to provide for each
subsequent review to be made by the court without a hearing.
s.211(7) - if at a review without a hearing the court, after considering the review officer’s report, is
of the opinion that the offender’s progress under the requirement is no longer
satisfactory, the court may require the offender to attend a hearing of the court at a
specified time and place.

748

406

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13. As amended by ORA 2014 Sch.4
para.5(3).
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s.211(8) - at that hearing the court, after considering that report, may—
(a)

exercise the powers conferred by this section as if the hearing were a review
hearing, and

(b)

so amend the order as to provide for each subsequent review to be made at a
review hearing.

s.211(9) - in this section any reference to the court, in relation to a review without a hearing, is to
be read—
(a)

in the case of the Crown Court, as a reference to a judge of the court;

(b)

in the case of a magistrates’ court, as a reference to a justice of the peace

CJA 2003 s.212 749 : Alcohol treatment requirement
s.212(1) - in this Part “alcohol treatment requirement”, in relation to a community order or
suspended sentence order, means a requirement that the offender must submit during
a period specified in the order to treatment by or under the direction of a specified
person having the necessary qualifications or experience with a view to the reduction
or elimination of the offender’s dependency on alcohol.
s.212(2) - a court may not impose an alcohol treatment requirement in respect of an offender
unless it is satisfied—
(a)

that he is dependent on alcohol,

(b)

that his dependency is such as requires and may be susceptible to treatment,
and

(c)

that arrangements have been or can be made for the treatment intended to be
specified in the order (including arrangements for the reception of the offender
where he is to be required to submit to treatment as a resident).

s.212(3) - a court may not impose an alcohol treatment requirement unless the offender
expresses his willingness to comply with its requirements.
s.212(5) - the treatment required by an alcohol treatment requirement for any particular period
must be—
(a)

treatment as a resident in such institution or place as may be specified in the
order,

(b)

treatment as a non-resident in or at such institution or place, and at such
intervals, as may be so specified, or

(c)

treatment by or under the direction of such person having the necessary
qualification or experience as may be so specified;

but the nature of the treatment shall not be specified in the order except as mentioned
in paragraph (a), (b) or (c) above.
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.13. LASPOA 2012 s.75(1) repealed
s.212(4), in force 3 December 2012, SI 2012/2906 art.2a.
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CJA 2003 s.212A 750 : Alcohol abstinence and monitoring requirement
Note: This is a pilot and is not in force for England and Wales. It is in force for the south London
justice area only. See CJA 2003 s.177(1)(ja) and 212A, LASPOA 2012 s.76(1), and SI 2014/1777
for details of the pilot. This pilot was extended to a total period of 18 months to run from 31 July
2014, by SI 2015/1480 with a consequential amendment made by SI 2015/1482.
s.212A(1) - in this Part “alcohol abstinence and monitoring requirement”, in relation to a relevant
order, means a requirement—
(a)

(b)

that, subject to such exceptions (if any) as are specified—
(i)

the offender must abstain from consuming alcohol throughout a specified
period, or

(ii)

the offender must not consume alcohol so that at any time during a
specified period there is more than a specified level of alcohol in the
offender’s body, and

that the offender must, for the purpose of ascertaining whether the offender is
complying with provision under paragraph (a), submit during the specified period
to monitoring in accordance with specified arrangements.

s.212A(2) - a period specified under subsection (1)(a) must not exceed 120 days.
s.212A(3) - if the Secretary of State by order prescribes a minimum period for the purposes of
subsection (1)(a), a period specified under that provision must be at least as long as
the period prescribed.
s.212A(4) - the level of alcohol specified under subsection (1)(a)(ii) must be that prescribed by the
Secretary of State by order for the purposes of that provision (and a requirement under
that provision may not be imposed unless such an order is in force).
s.212A(5) - an order under subsection (4) may prescribe a level—
(a)

by reference to the proportion of alcohol in any one or more of an offender’s
breath, blood, urine or sweat, or

(b)

by some other means.

s.212A(6) - the arrangements for monitoring specified under subsection (1)(b) must be consistent
with those prescribed by the Secretary of State by order (and an alcohol abstinence
and monitoring requirement may not be imposed unless such an order is in force).
s.212A(7) - an order under subsection (6) may in particular prescribe—
(a)

arrangements for monitoring by electronic means;

(b)

arrangements for monitoring by other means of testing.

s.212A(8) - a court may not include an alcohol abstinence and monitoring requirement in a relevant
order unless the following conditions are met.
s.212A(9) - the first condition is that—
(a)
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the consumption of alcohol by the offender is an element of the offence for which
the order is to be imposed or an associated offence, or

Commencement: 31 July 2014, in relation to the south London local justice area only, for a period of 12
months from the commencement date, SI 2014/1777 art.2, 3 and 4, and LASPOA 2012 s.76.
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(b)

the court is satisfied that the consumption of alcohol by the offender was a factor
that contributed to the commission of that offence or an associated offence.

s.212A(10) - the second condition is that the court is satisfied that the offender is not dependent on
alcohol.
s.212A(11) - the third condition is that the court does not include an alcohol treatment requirement
in the order.
s.212A(12) - the fourth condition is that the court has been notified by the Secretary of State that
arrangements for monitoring of the kind to be specified are available in the local justice
area to be specified.
s.212A(13) - in this section—
“alcohol” includes anything containing alcohol;
“specified”, in relation to a relevant order, means specified in the order.
Criminal Justice Act 2003 (Alcohol Abstinence and Monitoring Requirement) (Prescription
of Arrangement for Monitoring) Order 2014 (SI 2014/1787)
art.2(b) -

the method for the purposes of s.212A(6) is transdermal electronic tag

CJA 2003 s.213 [repealed on 1 February 2015]: Supervision requirement
Note: This requirement was repealed on 1 February 2015 subject to saving provisions specified in
ORA 2014 s.21 and Sch.7 para.7 which preserve the requirement for offences committed prior to
the commencement date.
CJA 2003 s.214 751 : Attendance centre requirement
Note: This section was amended by the ORA 2014. The amendments are of no effect in relation to
offences committed prior to the commencement date. See ORA 2014 s.21 and Sch.7 para.7 for
details.
s.214(1) - in this Part “attendance centre requirement”, in relation to a relevant order, means a
requirement that the offender must attend at an attendance centre for such number of
hours as may be specified in the relevant order.
s.214(2) - the aggregate number of hours for which the offender may be required to attend at an
attendance centre must not be less than 12 or more than 36.
s.214(3) - the court may not impose an attendance centre requirement unless the court is
satisfied that an attendance centre which is available for persons of the offender’s
description is reasonably accessible to the offender concerned, having regard to the
means of access available to him and any other circumstances.
s.214(3A) - the attendance centre at which the offender is required to attend is to be notified to the
offender by the responsible officer from time to time.
s.214(3B) - when choosing an attendance centre, the responsible officer must consider—
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Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.14 otherwise.
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(a)

the accessibility of the attendance centre to the offender, having regard to the
means of access available to the offender and any other circumstances, and

(b)

the description of persons for whom it is available.

s.214(4) - the first time at which the offender is required to attend at the attendance centre is a
time notified to the offender by the responsible officer.
s.214(5) - the subsequent hours are to be fixed by the officer in charge of the centre, having
regard to the offender’s circumstances.
s.214(6) - an offender may not be required under this section to attend at an attendance centre
on more than one occasion on any day, or for more than three hours on any occasion.
s.214(7) - a requirement to attend at an attendance centre for any period on any occasion
operates as a requirement, during that period, to engage in occupation, or receive
instruction, under the supervision of and in accordance with instructions given by, or
under the authority of, the officer in charge of the centre, whether at the centre or
elsewhere.
CJA 2003 s.215 752 : Electronic monitoring requirement
Note: There is a pilot being conducted in the south London justice area concerning alcohol
abstinence (see s.212A above). LASPOA 2012 s.76 inserted s.212A for that purpose and with it
made a number of consequential amendments. See CJA 2003 s.177(1)(ja) and 212A, LASPOA
2012 s.76(1), and SI 2014/1777 for details of the pilot. This pilot was extended to a total period of
18 months to run from 31 July 2014, by SI 2015/1480 with a consequential amendment made by
SI 2015/1482.
s.215(1) - in this Part “electronic monitoring requirement”, in relation to a relevant order, means a
requirement for securing the electronic monitoring of the offender’s compliance with
other requirements imposed by the order during a period specified in the order, or
determined by the responsible officer in accordance with the relevant order.
s.215(2) - where—
(a)

it is proposed to include in a relevant order a requirement for securing electronic
monitoring in accordance with this section, but

(b)

there is a person (other than the offender) without whose co-operation it will not
be practicable to secure the monitoring,

the requirement may not be included in the order without that person’s consent.
s.215(3) - a relevant order which includes an electronic monitoring requirement must include
provision for making a person responsible for the monitoring; and a person who is
made so responsible must be of a description specified in an order made by the
Secretary of State.
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Commencement: Section 215(1)-(2)(b) and (4)-(4)(c) in force 26 January 2004, SI 2003/3282 art.2 and
Sch.1 para.1 for the purpose of a sentence of imprisonment to which an intermittent custody order
relates and the release on licence of a person serving such a sentence. 4 April 2005, SI 2005/950 art.2
and Sch.1 para.15 otherwise. Section 215(3) in force 26 January 2004, SI 2003/3282 art.2 and Sch.1
para.1 for the purpose of a sentence of imprisonment to which an intermittent custody order relates and
the release on licence of a person serving such a sentence and 7 March 2005, SI2005/373 art.2(2)(g)
otherwise.
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s.215(4) - where an electronic monitoring requirement is required to take effect during a period
determined by the responsible officer in accordance with the relevant order, the
responsible officer must, before the beginning of that period, notify—
(a)

the offender,

(b)

the person responsible for the monitoring, and

(c)

any person falling within subsection (2)(b),

of the time when the period is to begin.
3.3.2.1.3

Obligations of responsible officer/offender/court under a community order

Responsible officer
CJA 2003 s.198 753 : Duties of the responsible officer
s.198(1) - where a relevant order has effect, it is the duty of the responsible officer—
(a)

to make any arrangements that are necessary in connection with the
requirements imposed by the order, and

(b)

to promote the offender’s compliance with those requirements

Defendant
CJA 2003 s.200 754 : Obligations of person subject to unpaid work requirement
s.200(1) - an offender in respect of whom an unpaid work requirement of a relevant order is in
force must perform for the number of hours specified in the order such work at such
times as he may be instructed by the responsible officer.
s.200(2) - subject to paragraph 20 of Schedule 8 and paragraph 18 of Schedule 12 (power to
extend order), the work required to be performed under an unpaid work requirement of
a community order or a suspended sentence order must be performed during a period
of twelve months.
s.200(3) - unless revoked, a community order imposing an unpaid work requirement remains in
force until the offender has worked under it for the number of hours specified in it.
s.200(4) - where an unpaid work requirement is imposed by a suspended sentence order, the
supervision period as defined by section 189(1A) continues until the offender has
worked under the order for the number of hours specified in the order, but does not
continue beyond the end of the operational period as defined by section 189(1)(a).
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Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.12 otherwise.
Commencement: Section 200(1) in force 26 January 2004 , SI 2003/3282 art.2 and Sch.1 para.1 for the
purpose of a sentence of imprisonment to which an intermittent custody order relates and the release on
licence of a person serving such a sentence. Section 200(2)-(4) in force 4 April 2005, SI 2005/950 art.2
and Sch.1 para.13 otherwise.
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Court
CJA 2003 s.216 755 : Requirement to specify local justice area in order
s.216(1) - a community order or suspended sentence order must specify the local justice area in
which the offender resides or will reside.
CJA 2003 s.217 756 : Requirement to avoid conflict with religious beliefs etc.
s.217(1) - the court must ensure, as far as practicable, that any requirement imposed by a
relevant order is such as to avoid—
(a)

any conflict with the offender’s religious beliefs or with the requirements of any
other relevant order to which he may be subject; and

(b)

any interference with the times, if any, at which he normally works or attends any
educational establishment.

s.217(2) - the responsible officer in relation to an offender to whom a relevant order relates must
ensure, as far as practicable, that any instruction given or requirement imposed by him
in pursuance of the order is such as to avoid the conflict or interference mentioned in
subsection (1).
s.217(3) - the Secretary of State may by order provide that subsection (1) or (2) is to have effect
with such additional restrictions as may be specified in the order.
CJA 2003 s.218 757 : Availability of arrangements in local area
s.218(1) - a court may not include an unpaid work requirement in a relevant order unless the
court is satisfied that provision for the offender to work under such a requirement can
be made under the arrangements for persons to perform work under such a
requirement which exist in the local justice area in which he resides or will reside.
s.218(3) - a court may not include an attendance centre requirement in a relevant order in respect
of an offender unless the court has been notified by the Secretary of State that an
attendance centre is available for persons of his description.
s.218(4) - a court may not include an electronic monitoring requirement in a relevant order in
respect of an offender unless the court—
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(a)

has been notified by the Secretary of State that electronic monitoring
arrangements are available in the relevant area (see subsections (5) to (7)), and

(b)

is satisfied that the necessary provision can be made under those arrangements.

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.16. The section was amended and
subsection (2) repealed.
Commencement: Section 217(1) and (2) in force 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1
for the purpose of a sentence of imprisonment to which an intermittent custody order relates and the
release on licence of a person serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1
para.16 otherwise. Section 217(3) in force 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the
purpose of a sentence of imprisonment to which an intermittent custody order relates and the release on
licence of a person serving such a sentence and 7 March 2005, SI 2005/373 art.2(2)(h) otherwise.
Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.16 otherwise.
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s.218(5) - in the case of a relevant order containing a curfew requirement or an exclusion
requirement, the relevant area for the purposes of subsection (4) is the area in which
the place proposed to be specified in the order is situated.
s.218(6) - in the case of a relevant order containing an attendance centre requirement, the
relevant area for the purposes of subsection (4) is an area in which there is an
attendance centre which is available for persons of the offender’s description and
which the court is satisfied is reasonably accessible to the offender.
s.218(7) - in the case of any other relevant order, the relevant area for the purposes of subsection
(4) is the local justice area proposed to be specified in the order.
s.218(8) - in subsection (5) “place”, in relation to an exclusion requirement, has the same
meaning as in section 205.
CJA 2003 s.219 758 : Provision of copies of relevant orders
s.219(1) - the court by which any relevant order is made must forthwith provide copies of the
order—
(a)

to the offender,

(b)

to the responsible officer,

(c)

to an officer who is acting at the court and is an officer of a provider of probation
services that is a public sector provider, and

(d)

where the court specifies a local justice area in which the court making the order
does not act, to a provider of probation services that is a public sector provider
and is acting in that area.

s.219(2) - where a relevant order imposes any requirement specified in the first column of
Schedule 14, the court by which the order is made must also forthwith provide the
person specified in relation to that requirement in the second column of that Schedule
with a copy of so much of the order as relates to that requirement.
s.219(3) - where a relevant order specifies a local justice area in which the court making the order
does not act, the court making the order must provide to the magistrates’s court acting
in that area—
(a)

a copy of the order, and

(b)

such documents and information relating to the case as it considers likely to be of
assistance to a court acting in that area in the exercise of its functions in relation
to the order.

s.219(4) - in subsection (1)(c) and (d), “public sector provider” means—
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(a)

a probation trust or other public body, or

(b)

the Secretary of State.

Commencement: Section 219(1)(a), (b) and (d), (2) and (3) in force on 26 January 2004, SI 2003/3282
art.2 and Sch.1 para.1 for the purpose of a sentence of imprisonment to which an intermittent custody
order relates and the release on licence of a person serving such a sentence, 4 April 2005, SI 2005/950
art.2 and Sch.1 para.16 otherwise. Section 219(1)(c) in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.16. Section 219(4) was inserted on 1 June 2014 by ORA 2014 Sch.4 para.12(3), SI 2014/1287
art.2(d).
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CJA 2003 Sch.14 759 : Persons to whom copies of requirements to be provided in particular
cases
The requirement

The person to whom a copy must be
provided

An exclusion requirement imposed for the
The person intended to be protected.
purpose (or partly for the purpose) of protecting
a person from being approached by the offender.
A residence requirement relating to residence in
an institution.

The person in charge of the institution.

A mental health treatment requirement.

The person specified under section 207(2)(c)
or the person in charge of the institution or
place specified under section 207(2)(a) or (b).

A drug rehabilitation requirement.

The person in charge of the institution or place
specified under section 209(4)(a) or (b).

An alcohol treatment requirement.

The person specified under section 212(5)(c)
or the person in charge of the institution or
place specified under section 212(5)(a) or (b).

An electronic monitoring requirement.

Any person who by virtue of section 215(3) will
be responsible for the electronic monitoring.
Any person by virtue of whose consent the
requirement is included in the order.

CJA 2003 s.220 760 : Duty of offender to keep in touch with responsible officer
Note: This section was amended by ORA 2014 s.18(3). The amendment repealed the requirement
that the defendant had to notify the officer of any change of address which was consequent on the
insertion of s.220A (below). The repeal does not apply to offences committed prior to 1 February
2015, see ORA 2014 s.21 and Sch.7 para.7.
s.220(1) - an offender in respect of whom a community order or a suspended sentence order is in
force—
(a)

must keep in touch with the responsible officer in accordance with such
instructions as he may from time to time be given by that officer.

s.220(2) - the obligation imposed by subsection (1) is enforceable as if it were a requirement
imposed by the order.
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Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.36 otherwise. The
commencement is of no effect in relation to offences committed before 4 April 2005, SI 2005/950 Sch.2
para.5.
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.16
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CJA 2003 s.220A 761 : Duty to obtain permission prior to change of address
s.220A(1) - an offender in respect of whom a relevant order is in force must not change residence
without permission given in accordance with this section by—
(a)

the responsible officer, or

(b)

a court.

s.220A(2) - the appropriate court may, on an application by the offender, give permission in a case
in which the responsible officer has refused.
s.220A(3) - a court may also give permission in any proceedings before it under Schedule 8 or 12
(breach or amendment of orders etc).
s.220A(4) - the grounds on which the responsible officer or court may refuse an application for
permission are that, in the opinion of the officer or court, the change in residence—
(a)

is likely to prevent the offender complying with a requirement imposed by the
relevant order, or

(b)

would hinder the offender’s rehabilitation.

s.220A(5) - the obligation imposed by subsection (1) is enforceable as if it were a requirement
imposed by the relevant order.
s.220A(6) - this section does not apply if the relevant order includes a residence requirement
imposed under section 206.
s.220A(7) - for cases in which a relevant order has to be amended because of permission given
under this section, see paragraph 16 of Schedule 8 and paragraph 14 of Schedule 12
(amendment to reflect change in local justice area).
s.220A(8) - in this section “the appropriate court” has the same meaning as in paragraph 16 of
Schedule 8 or paragraph 14 of Schedule 12.
3.3.2.1.4

Reviews of community orders

Note: See also the section above dealing with reviews of drug rehabilitation requirements in the
“Requirements” section.
CJA 2003 s.178 762 : Power to provide for review of community orders
s.178(1) - the Secretary of State may by order—
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(a)

enable or require a court making a community order to provide for the community
order to be reviewed periodically by that or another court,

(b)

enable a court to amend a community order so as to include or remove a
provision for review by a court, and

(c)

make provision as to the timing and conduct of reviews and as to the powers of
the court on a review.

Commencement: 1 February 2015, ORA 2014 s.18(2), SI 2015/40. The insertion is of no effect in relation
to offences committed prior to the commencement date, ORA 2014 s.21 and Sch.7 para.7.
Commencement: 7 March 2005, SI 2005/373 art.2(2)(d)
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s.178(2) - an order under this section may, in particular, make provision in relation to community
orders corresponding to any provision made by sections 191 and 192 in relation to
suspended sentence orders.
s.178(3) - an order under this section may repeal or amend any provision of this Part.
Note: Community Order (Review by Specified Courts in Liverpool and Salford) Order 2006 (SI
2006/1006): Made provision for the review of community orders in the above justice area. This SI
has since been revoked, see SI 2007/2162 art.5.
Community Order (Review by Specified Courts) Order 2007 (SI 2007/2162) 763
art.2(1) -

art.2(2) -
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subject to paragraph (3) a court specified in paragraph (2) may—
(a)

when making a community order provide for that order to be reviewed
periodically by that or another court specified in paragraph (2);

(b)

amend a community order so as to include or remove a provision for review by
that or another court specified in paragraph (2).

the courts referred to in paragraph (1) are—
(a)

a magistrates’ court sitting at Birmingham Magistrates’ Court, Victoria Law
Courts, Corporation Street, Birmingham, B4 6QA,

(b)

a magistrates’ court sitting at Bradford Magistrates’ Court, The Tyrls, Bradford,
BD1 1JL,

(c)

a magistrates’ court sitting at the City of Salford Magistrates’ Court, Bexley
Square, Salford, M3 6DJ,

(d)

a magistrates’ court sitting at Enfield Magistrates’ Court, The Court House,
Lordship Lane, Tottenham, London, N17 6RT,

(e)

a magistrates’ court sitting at Haringey Magistrates’ Court, Highgate Court
House, Bishops Road, Archway Road, Highgate, London N6 4HS,

(f)

a magistrates’ court sitting at Kingston-upon-Hull Magistrates’ Court, The Law
Courts, Market Place, Kingston-upon-Hull, HU1 2AD,

(g)

a magistrates’ court sitting at Leicester Magistrates’ Court, 15 Pocklingtons Walk,
Leicester, LE1 6BT,

(h)

a magistrates’ court sitting at Merthyr Tydfil Magistrates’ Court, Law Courts,
Merthyr Tydfil, CF47 8BU,

(i)

a magistrates’ court sitting at North Liverpool Community Justice Centre,
Boundary Street, Liverpool, L5 2QD, or the Crown Court sitting at that address,

(j)

a magistrates’ court sitting at Nottingham Magistrates’ Court, Carrington Street,
Nottingham, NG2 1EE,

(k)

a magistrates’ court sitting at Plymouth Magistrates’ Court, St. Andrews Street,
Plymouth, PL1 2DP,

(l)

a magistrates’ court sitting at South Western Magistrates’ Court, 176a Lavender
Hill, Battersea, London, SW11 1JU,

(m)

a magistrates’ court sitting at Stratford Magistrates’ Court, The Court House, 389397 High Street, Stratford, London, E15 4SB, and

Commencement: 22 July 2007, SI 2007/2162 art.art.1(1)
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(n)

a magistrates’ court sitting at Teesside Magistrates’ Court, Teesside Law Courts,
Victoria Square, Middlesbrough, TS1 2AS.

art.2(3) -

nothing in this article shall enable a magistrates’ court to include provision for review by
the Crown Court when making a community order.

art.3(1) -

subject to paragraph (2) a community order providing for review by a court may—
(a)

provide for the order to be reviewed periodically at specified intervals;

(b)

provide for each review to be made, subject to article 4(4), at a hearing held for
the purpose by the court responsible for the order (“a review hearing”);

(c)

require the offender to attend each review hearing; and

(d)

provide for the responsible officer to make to the court responsible for the order,
before each review, a report on the offender’s progress in complying with the
requirements of the order.

art.3(2) -

where a community order imposes a drug rehabilitation requirement under section
177(1) (i) of the 2003 Act, provision for review of that requirement shall be made in
accordance with section 210 of the 2003 Act.

art.3(3) -

in this article references to the court responsible for the order are references to the
court specified in the community order as responsible for reviewing the order.

art.4(1) -

At a review hearing (within the meaning of article 3(1)) the court may, after considering
any responsible officer’s report prepared pursuant to that paragraph, amend the
requirements of the community order, or any provision of the order which relates to
those requirements.

art.4(2) -

the court—

art.4(3) -

art.4(4) -

(a)

may not amend the order so as to impose a requirement of a different kind unless
the offender expresses his willingness to comply with that requirement;

(b)

may not amend the order so as to make a requirement more onerous unless the
offender expresses his willingness to comply with the requirement as amended;

(c)

may not amend a mental health treatment requirement or an alcohol treatment
requirement unless the offender expresses his willingness to comply with the
requirement as amended;

(d)

may, subject to sub-paragraph (b), extend the duration of a particular
requirement (subject to any limit imposed by Chapter 4 of Part 12 of the 2003
Act) but may not extend the date specified under section 177(5) of the 2003 Act
by which all the requirements in the order must have been complied with; and

(e)

except with the consent of the offender, may not amend the order while an
appeal against that order is pending.

for the purposes of paragraph (2)(a)—
(a)

a requirement falling within any paragraph of section 177(1) of the 2003 Act is of
the same kind as any other requirement falling within that paragraph; and

(b)

an electronic monitoring requirement is a requirement of the same kind as any
requirement falling within section 177(1) to which it relates.

if before a review hearing is held at any review the court, after considering any
responsible officer’s report prepared pursuant to article 3(1), is of the opinion that the
offender’s progress in complying with the requirements of the order is satisfactory, it
may order that no review hearing is to be held at that review; and if before a review

417

Part 3.3 – Non-custodial penalties

hearing is held at any review, or at a review hearing, the court, after considering any
such report, is of that opinion, it may amend the community order so as to provide for
each subsequent review to be held without a hearing.
art.4(5) -

if at a review held without a hearing the court, after considering any responsible
officer’s report prepared pursuant to article 3(1), is of the opinion that the offender’s
progress under the order is no longer satisfactory, the court may require the offender to
attend a hearing of the court at a specified time and place.

art.4(6) -

if at a review hearing the court is of the opinion that the offender has without
reasonable excuse failed to comply with any of the requirements of the order, the court
may adjourn the hearing for the purpose of dealing with the case under paragraph 9 or
10 of Schedule 8 to the 2003 Act.

art.4(7) -

at a review hearing the court may amend the community order so as to vary the
intervals specified under article 3(1)(a).

art.4(8) -

in this article, any reference to the court, in relation to a review without a hearing, is
to be read—
(a)

in the case of the Crown Court, as a reference to a judge of the court; and

(b)

in the case of a magistrates’ court, as a reference to a justice of the peace.

art.5 -

the Community Order (Review by Specified Courts in Liverpool and Salford) Order
2006 SI 2006/1006 is hereby revoked

3.3.2.1.5

Breach, revocation and amendment

General
CJA 2003 s.179 764 : Breach, revocation and amendment of community orders
s.179 -

Schedule 8 (which relates to failures to comply with the requirements of community
orders and to the revocation or amendment of such orders) shall have effect

CJA 2003 Sch.8 765 : Breach, revocation and amendment of community orders
para.1 -

in this Schedule—
“the offender”, in relation to a community order, means the person in respect of whom
the order is made;
“the local justice area concerned”, in relation to a community order, means the local
justice area for the time being specified in the order ;
“the responsible officer”has the meaning given by section 197.
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Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.8. The commencement has no effect in
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para.1A -

in this Schedule “enforcement officer” means a person who is for the time being
responsible for discharging the functions conferred by this Schedule on an
enforcement officer in accordance with arrangements made by the Secretary of State.

para.1A(2) - an enforcement officer must be an officer of a provider of probation services that is a
public sector provider.
para.1A(3) - in sub-paragraph (2) “public sector provider” means—

para.2 -

para.3 -

para.4 -

(a)

a probation trust or other public body, or

(b)

the Secretary of State.

in this Schedule—
(a)

references to a drug rehabilitation requirement of a community order being
subject to review are references to that requirement being subject to review in
accordance with section 210(1)(b);

(b)

references to the court responsible for a community order imposing a drug
rehabilitation requirement which is subject to review are to be construed in
accordance with section 210(2).

for the purposes of this Schedule—
(a)

a requirement falling within any paragraph of section 177(1) is of the same kind
as any other requirement falling within that paragraph, and

(b)

an electronic monitoring requirement is a requirement of the same kind as any
requirement falling within section 177(1) to which it relates.

where a community order has been made on appeal, it is to be taken for the purposes
of this Schedule to have been made by the Crown Court.

Breach
para.5(1) - if the responsible officer is of the opinion that the offender has failed without
reasonable excuse to comply with any of the requirements of a community order, the
officer must give him a warning under this paragraph unless—
(a)

the offender has within the previous twelve months been given a warning under
this paragraph in relation to a failure to comply with any of the requirements of
the order, or

(b)

the officer refers the matter to an enforcement officer (see paragraph 6A).

para.5(2) - a warning under this paragraph must—
(a)

describe the circumstances of the failure,

(b)

state that the failure is unacceptable, and

(c)

inform the offender that, if within the next twelve months he again fails to comply
with any requirement of the order, he will be liable to be brought before a court.

para.5(3) - the responsible officer must, as soon as practicable after the warning has been given,
record that fact.
para.5(4) - in relation to any community order which was made by the Crown Court and does not
include a direction that any failure to comply with the requirements of the order is to be
dealt with by a magistrates’ court, the reference in sub-paragraph (1)(b) to a justice of
the peace is to be read as a reference to the Crown Court.
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para.6(1) - if—
(a)

the responsible officer has given a warning under paragraph 5 to the offender in
respect of a community order, and

(b)

at any time within the twelve months beginning with the date on which the
warning was given, the responsible officer is of the opinion that the offender has
since that date failed without reasonable excuse to comply with any of the
requirements of the order,

the officer must refer the matter to an enforcement officer (see paragraph 6A).
para.6(2) - in relation to any community order which was made by the Crown Court and does not
include a direction that any failure to comply with the requirements of the order is to be
dealt with by a magistrates’ court, the reference in sub-paragraph (1) to a justice of the
peace is to be read as a reference to the Crown Court.
para.6A 766 (1) - where a matter is referred to an enforcement officer under paragraph 5(1)(b) or
6(1), it is the duty of the enforcement officer to consider the case and, where
appropriate, to cause an information to be laid before a justice of the peace in respect
of the offender’s failure to comply with the requirement.
para.6A(2) - in relation to any community order which was made by the Crown Court and does not
include a direction that any failure to comply with the requirements of the order is to be
dealt with by a magistrates’ court, the reference in sub-paragraph (1) to a justice of the
peace is to be read as a reference to the Crown Court.
para.7(1) - this paragraph applies to—
(a)

a community order made by a magistrates’ court, or

(b)

any community order which was made by the Crown Court and includes a
direction that any failure to comply with the requirements of the order is to be
dealt with by a magistrates’ court.

para.7(2) - if at any time while a community order to which this paragraph applies is in force it
appears on information to a justice of the peace that the offender has failed to comply
with any of the requirements of the order, the justice may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it, or

(b)

if the information is in writing and on oath, issue a warrant for his arrest.

para.7(3) - any summons or warrant issued under this paragraph must direct the offender to
appear or be brought—

766
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(a)

in the case of a community order imposing a drug rehabilitation requirement
which is subject to review, before the magistrates’ court responsible for the order,
or

(b)

in any other case, before a magistrates’ court acting in the local justice area in
which the offender resides or, if it is not known where he resides, before a
magistrates’ court acting in the local justice area concerned.

Inserted by ORA 2014 Sch.4 para.6, in force 1 June 2014.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

para.7(4) - where a summons issued under sub-paragraph (2)(a) requires the offender to appear
before a magistrates’ court and the offender does not appear in answer to the
summons, the magistrates’ court may issue a warrant for the arrest of the offender.
para.8(1) - this paragraph applies to a community order made by the Crown Court which does not
include a direction that any failure to comply with the requirements of the order is to be
dealt with by a magistrates’ court.
para.8(2) - if at any time while a community order to which this paragraph applies is in force it
appears on information to the Crown Court that the offender has failed to comply with
any of the requirements of the order, the Crown Court may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it, or

(b)

if the information is in writing and on oath, issue a warrant for his arrest.

para.8(3) - any summons or warrant issued under this paragraph must direct the offender to
appear or be brought before the Crown Court.
para.8(4) - where a summons issued under sub-paragraph (2)(a) requires the offender to appear
before the Crown Court and the offender does not appear in answer to the summons,
the Crown Court may issue a warrant for the arrest of the offender.
para.9(1) - If it is proved to the satisfaction of a magistrates’ court before which an offender
appears or is brought under paragraph 7 that he has failed without reasonable excuse
to comply with any of the requirements of the community order, the court must deal
with him in respect of the failure in any one of the following ways—
(a)

by amending the terms of the community order so as to impose more onerous
requirements which the court could include if it were then making the order;

(aa) by ordering the offender to pay a fine of an amount not exceeding £2,500;
(b)

where the community order was made by a magistrates’ court, by dealing with
him, for the offence in respect of which the order was made, in any way in which
the court could deal with him if he had just been convicted by it of the offence;

(c)

where—
(i)

the community order was made by a magistrates’ court,

(ii)

the offence in respect of which the order was made was not an offence
punishable by imprisonment,

(iii)

the offender is aged 18 or over, and

(iv)

the offender has wilfully and persistently failed to comply with the
requirements of the order,

by dealing with him, in respect of that offence, by imposing a sentence of imprisonment
or, in the case of a person aged at least 18 but under 21, detention in a young offender
institution, for a term not exceeding 6 months
para.9(2) - in dealing with an offender under sub-paragraph (1), a magistrates’ court must take into
account the extent to which the offender has complied with the requirements of the
community order.
para.9(3) - in dealing with an offender under sub-paragraph (1)(a), the court may extend the
duration of particular requirements (subject to any limit imposed by Chapter 4 of Part
12 of this Act) [but may only amend the order to substitute a later date for that specified
under section 177(5) in accordance with sub-paragraphs (3ZA) and (3ZB).
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para.9(3ZA) - a date substituted under sub-paragraph (3)—
(a)

may not fall outside the period of six months beginning with the date previously
specified under section 177(5);

(b)

subject to that, may fall more than three years after the date of the order.

para.9(3ZB) - the power under sub-paragraph (3) to substitute a date may not be exercised in
relation to an order if that power or the power in paragraph 10(3) to substitute a date
has previously been exercised in relation to that order.
para.9(3ZC) - a date substituted under sub-paragraph (3) is to be treated as having been specified
in relation to the order under section 177(5).
para.9(3A) - where—
(a)

the court is dealing with the offender under sub-paragraph (1)(a), and

(b)

the community order does not contain an unpaid work requirement,

section 199(2)(a) applies in relation to the inclusion of such a requirement as if for “40” there were
substituted “20”.
para.9(3B) - a fine imposed under sub-paragraph (1)(aa) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
para.9(4) - in dealing with an offender under sub-paragraph (1)(b), the court may, in the case of an
offender who has wilfully and persistently failed to comply with the requirements of the
community order, impose a custodial sentence (where the order was made in respect
of an offence punishable with such a sentence) notwithstanding anything in section
152(2).
para.9(5) - where a magistrates’ court deals with an offender under sub-paragraph (1)(b) or (c), it
must revoke the community order if it is still in force.
para.9(6) - where a community order was made by the Crown Court and a magistrates’ court
would (apart from this sub-paragraph) be required to deal with the offender under
subparagraph (1)(a), (aa), (b) or (c), it may instead commit him to custody or release
him on bail until he can be brought or appear before the Crown Court.
para.9(7) - a magistrates’ court which deals with an offender’s case under subparagraph (6) must
send to the Crown Court—
(a)

a certificate signed by a justice of the peace certifying that the offender has failed
to comply with the requirements of the community order in the respect specified
in the certificate, and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed is admissible as evidence of the failure
before the Crown Court.
para.9(8) - a person sentenced under sub-paragraph (1)(b) or (c) for an offence may appeal to the
Crown Court against—
(a)

the sentence, and

(b)

an order made by the court under section 21A of the Prosecution of Offences Act
1985 (criminal courts charge) when imposing that sentence.

para.10(1) - where under paragraph 8 or by virtue of paragraph 9(6) an offender appears or is
brought before the Crown Court and it is proved to the satisfaction of that court that he
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has failed without reasonable excuse to comply with any of the requirements of the
community order, the Crown Court must deal with him in respect of the failure in any
one of the following ways—
(a)

by amending the terms of the community order so as to impose more onerous
requirements which the Crown Court could impose if it were then making the
order;

(aa) by ordering the offender to pay a fine of an amount not exceeding £2,500;
(b)

by dealing with him, for the offence in respect of which the order was made, in
any way in which he could have been dealt with for that offence by the court
which made the order if the order had not been made;

(c)

where—
(i)

the offence in respect of which the order was made was not an offence
punishable by imprisonment,

(ii)

the offender is aged 18 or over,

(iii)

the offender has wilfully and persistently failed to comply with the
requirements of the order,

by dealing with him, in respect of that offence, by imposing a sentence of imprisonment
or, in the case of a person aged at least 18 but under 21, detention in a young offender
institution, for a term not exceeding 6 months.
para.10(2) - in dealing with an offender under sub-paragraph (1), the Crown Court must take into
account the extent to which the offender has complied with the requirements of the
community order.
para.10(3) - in dealing with an offender under sub-paragraph (1)(a), the court may extend the
duration of particular requirements (subject to any limit imposed by Chapter 4 of Part
12 of this Act) [but may only amend the order to substitute a later date for that specified
under section 177(5) in accordance with sub-paragraphs (3ZA) and (3ZB).
para.10(3ZA) - a date substituted under sub-paragraph (3)—
(a)

may not fall outside the period of six months beginning with the date previously
specified under section 177(5);

(b)

subject to that, may fall more than three years after the date of the order.

para.10(3ZB) - the power under sub-paragraph (3) to substitute a date may not be exercised in
relation to an order if that power or the power under paragraph 9(3) to substitute a date
has previously been exercised in relation to that order.
(3ZC) - A date substituted under sub-paragraph (3) is to be treated as having been
specified in relation to the order under section section 177(5).
para.10(3A) - where—
(a)

the court is dealing with the offender under sub-paragraph (1)(a), and

(b)

the community order does not contain an unpaid work requirement,

section 199(2)(a) applies in relation to the inclusion of such a requirement as if for “40” there were
substituted “20”.
para.10(3B) - a fine imposed under sub-paragraph (1)(aa) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
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para.10(4) - in dealing with an offender under sub-paragraph (1)(b), the Crown Court may, in the
case of an offender who has wilfully and persistently failed to comply with the
requirements of the community order, impose a custodial sentence (where the order
was made in respect of an offence punishable with such a sentence) notwithstanding
anything in section 152(2).
para.10(5) - where the Crown Court deals with an offender under sub-paragraph (1)(b) or (c), it
must revoke the community order if it is still in force.
para.10(6) - in proceedings before the Crown Court under this paragraph any question whether the
offender has failed to comply with the requirements of the community order is to be
determined by the court and not by the verdict of a jury.
para.11(1) - an offender who is required by any of the following requirements of a community
order—
(a)

a mental health treatment requirement,

(b)

a drug rehabilitation requirement, or

(c)

an alcohol treatment requirement,

to submit to treatment for his mental condition, or his dependency on or propensity to
misuse drugs or alcohol, is not to be treated for the purposes of paragraph 9 or 10 as
having failed to comply with that requirement on the ground only that he had refused to
undergo any surgical, electrical or other treatment if, in the opinion of the court, his
refusal was reasonable having regard to all the circumstances.
para.11(2) - a court may not under paragraph 9(1)(a) or 10(1)(a) amend a mental health treatment
requirement, a drug rehabilitation requirement or an alcohol treatment requirement
unless the offender expresses his willingness to comply with the requirement as
amended.
para.11A(1) - the Secretary of State may by order amend any sum for the time being specified in
paragraph 9(1)(aa) or 10(1)(aa).
para.11A(2) - the power conferred by sub-paragraph (1) may be exercised only if it appears to the
Secretary of State that there has been a change in the value of money since the
relevant date which justifies the change.
para.11A(3) - in sub-paragraph (2), “the relevant date” means—
(a)

if the sum specified in paragraph 9(1)(aa) or 10(1)(aa) (as the case may be) has
been substituted by an order under sub-paragraph (1), the date on which the sum
was last so substituted;

(b)

otherwise, the date on which section 67 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (which inserted this paragraph) came into
force.

para.11A(4) - an order under sub-paragraph (1) (a “fine amendment order”) must not have effect in
relation to any community order made in respect of an offence committed before the
fine amendment order comes into force.
Note: The“offence” mentioned in para.11A(4) must mean the original offence for which the
community order was imposed.
Revocation of orders
para.13(1) - this paragraph applies where a community order, other than an order made by the
Crown Court and falling within paragraph 14(1)(a) , is in force and on the application of
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the offender or an officer of a provider of probation services it appears to the
appropriate magistrates’ court that, having regard to circumstances which have arisen
since the order was made, it would be in the interests of justice—
(a)

for the order to be revoked, or

(b)

for the offender to be dealt with in some other way for the offence in respect of
which the order was made.

para.13(2) - the appropriate magistrates’ court may—
(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which it could deal with him if he had just been
convicted by the court of the offence.

para.13(3) - the circumstances in which a community order may be revoked under subparagraph
(2) include the offender’s making good progress or his responding satisfactorily to
supervision or treatment (as the case requires).
para.13(4) - in dealing with an offender under sub-paragraph (2)(b), a magistrates’ court must take
into account the extent to which the offender has complied with the requirements of the
community order.
para.13(5) - a person sentenced under sub-paragraph (2)(b) for an offence may appeal to the
Crown Court against the sentence.
para.13(6) - where a magistrates’ court proposes to exercise its powers under this paragraph
otherwise than on the application of the offender, it must summon him to appear before
the court and, if he does not appear in answer to the summons, may issue a warrant
for his arrest.
para.13(7) - in this paragraph “the appropriate magistrates’ court” means—
(a)

in the case of an order imposing a drug rehabilitation requirement which is
subject to review, the magistrates’ court responsible for the order, and

(b)

in the case of any other community order, a magistrates’ court acting in the local
justice area concerned.

para.14(1) - this paragraph applies where—
(a)

there is in force a community order made by the Crown Court which does not
include a direction that any failure to comply with the requirements of the order is
to be dealt with by a magistrates’ court, and

(b)

the offender or an officer of a provider of probation services applies to the Crown
Court for the order to be revoked or for the offender to be dealt with in some
other way for the offence in respect of which the order was made.

para.14(2) - if it appears to the Crown Court to be in the interests of justice to do so, having regard
to circumstances which have arisen since the order was made, the Crown Court may—
(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and
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(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which he could have been dealt with for that offence by
the court which made the order if the order had not been made.

para.14(3) - the circumstances in which a community order may be revoked under sub-paragraph
(2) include the offender’s making good progress or his responding satisfactorily to
supervision or treatment (as the case requires).
para.14(4) - in dealing with an offender under sub-paragraph (2)(b), the Crown Court must take
into account the extent to which the offender has complied with the requirements of the
order.
para.14(5) - where the Crown Court proposes to exercise its powers under this paragraph
otherwise than on the application of the offender, it must summon him to appear before
the court and, if he does not appear in answer to the summons, may issue a warrant
for his arrest.
Amendment of the order
para.16(1) - this paragraph applies where at any time while a community order is in force in
respect of an offender—
(a)

the offender is given permission under section 220A to change residence, and

(b)

the local justice area in which the new residence is situated (“the new local
justice area”) is different from the local justice area specified in the order.

para.16(2) - if the permission is given by a court, the court must amend the order to specify the
new local justice area.
para.16(3) - the court may not under this paragraph amend a community order which contains
requirements which, in the opinion of the court, cannot be complied with unless the
offender continues to reside in the local justice area concerned unless, in accordance
with paragraph 17, it either—
(a)

cancels those requirements, or

(b)

substitutes for those requirements other requirements which can be complied
with if the offender ceases to reside in that area.

para.16(4) - in this paragraph “the appropriate court” means—
(a)

in relation to a community order imposing a drug rehabilitation requirement which
is subject to review, the court responsible for the order,

(b)

in relation to a community order which was made by the Crown Court and does
not include a direction that any failure to comply with the requirements of the
order is to be dealt with by a magistrates’ court, the Crown Court, and

(c)

in relation to any other community order, a magistrates’ court acting in the local
justice area specified in the order.

para.16A(1) - this paragraph applies where at any time while a community order is in force in
respect of an offender—
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(a)

a court amends the order,

(b)

the order as amended includes a residence requirement requiring the offender to
reside at a specified place, and

(c)

the local justice area in which that place is situated (“the new local justice area”)
is different from the local justice area specified in the order.
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para.16A(2) - the court must amend the order to specify the new local justice area.
para.17(1) - the appropriate court may, on the application of the offender or an officer of a provider
of probation services, by order amend a community order—
(a)

by cancelling any of the requirements of the order, or

(b)

by replacing any of those requirements with a requirement of the same kind,
which the court could include if it were then making the order.

para.17(2) - the court may not under this paragraph amend a mental health treatment requirement,
a drug rehabilitation requirement or an alcohol treatment requirement unless the
offender expresses his willingness to comply with the requirement as amended.
para.17(3) - if the offender fails to express his willingness to comply with a mental health treatment
requirement, drug rehabilitation requirement or alcohol treatment requirement as
proposed to be amended by the court under this paragraph, the court may—
(a)

revoke the community order, and

(b)

deal with him, for the offence in respect of which the order was made, in any way
in which he could have been dealt with for that offence by the court which made
the order if the order had not been made.

para.17(4) - in dealing with the offender under sub-paragraph (3)(b), the court—
(a)

must take into account the extent to which the offender has complied with the
requirements of the order, and

(b)

may impose a custodial sentence (where the order was made in respect of an
offence punishable with such a sentence) notwithstanding anything in section
152(2).

para.17(6) - in this paragraph “the appropriate court” has the same meaning as in paragraph 16.
para.18(1) - where the medical practitioner or other person by whom or under whose direction an
offender is, in pursuance of any requirement to which this subparagraph applies, being
treated for his mental condition or his dependency on or propensity to misuse drugs or
alcohol—
(a)

is of the opinion mentioned in sub-paragraph (3), or

(b)

is for any reason unwilling to continue to treat or direct the treatment of the
offender,

he must make a report in writing to that effect to the responsible officer and that officer
must [cause an application to be made] under paragraph 17 to the appropriate court for
the variation or cancellation of the requirement.
para.18(2) - the requirements to which sub-paragraph (1) applies are—
(a)

a mental health treatment requirement,

(b)

a drug rehabilitation requirement, and

(c)

an alcohol treatment requirement.

para.18(3) - the opinion referred to in sub-paragraph (1) is—
(a)

that the treatment of the offender should be continued beyond the period
specified in that behalf in the order,

(b)

that the offender needs different treatment,

(c)

that the offender is not susceptible to treatment, or
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(d)

that the offender does not require further treatment.

para.18(4) - in this paragraph “the appropriate court” has the same meaning as in paragraph 16.
para.19 -

where an officer of a provider of probation services is of the opinion that a community
order imposing a drug rehabilitation requirement which is subject to review should be
so amended as to provide for each subsequent periodic review (required by section
211) to be made without a hearing instead of at a review hearing, or vice versa, he
must apply under paragraph 17 to the court responsible for the order for the variation of
the order.

para.19A(1) - the appropriate court may, on the application of the offender or an officer of a
provider of probation services, amend a community order by substituting a later date
for that specified under section 177(5).
para.19(2) - a date substituted under sub-paragraph (1)—
(a)

may not fall outside the period of six months beginning with the date previously
specified under section 177(5);

(b)

subject to that, may fall more than three years after the date of the order.

para.19(3) - the power under sub-paragraph (1) may not be exercised in relation to an order if it
has previously been exercised in relation to that order.
para.19(4) - a date substituted under sub-paragraph (1) is to be treated as having been specified in
relation to the order under section 177(5).
para.19(5) - in this paragraph “the appropriate court” has the same meaning as in paragraph 16.
para.20(1) - where—
(a)

a community order imposing an unpaid work requirement is in force in respect of
any offender, and

(b)

on the application of the offender or an officer of a provider of probation services,
it appears to the appropriate court that it would be in the interests of justice to do
so having regard to circumstances which have arisen since the order was made,

the court may, in relation to the order, extend the period of twelve months specified in
section 200(2).
para.20(2) - in this paragraph “the appropriate court” has the same meaning as in paragraph 16.
Powers of courts following subsequent conviction: Magistrates’ Court
para.21(1) - this paragraph applies where—
(a)

an offender in respect of whom a community order made by a magistrates’ court
is in force is convicted of an offence by a magistrates’ court, and

(b)

it appears to the court that it would be in the interests of justice to exercise its
powers under this paragraph, having regard to circumstances which have arisen
since the community order was made.

para.21(2) - the magistrates’ court may—
(a)

revoke the order, or

(b)

both—
(i)
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revoke the order, and
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(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which he could have been dealt with for that offence by
the court which made the order if the order had not been made.

para.21(3) - in dealing with an offender under sub-paragraph (2)(b), a magistrates’ court must take
into account the extent to which the offender has complied with the requirements of the
community order.
para.21(4) - a person sentenced under sub-paragraph (2)(b) for an offence may appeal to the
Crown Court against the sentence.
para.22(1) - where an offender in respect of whom a community order made by the Crown Court is
in force is convicted of an offence by a magistrates’ court, the magistrates’ court may
commit the offender in custody or release him on bail until he can be brought before
the Crown Court.
para.22(2) - where the magistrates’ court deals with an offender’s case under subparagraph (1), it
must send to the Crown Court such particulars of the case as may be desirable.
Powers of courts following subsequent conviction: Crown’ Court
para.23(1) - this paragraph applies where—
(a)

(b)

an offender in respect of whom a community order is in force—
(i)

is convicted of an offence by the Crown Court, or

(ii)

is brought or appears before the Crown Court by virtue of paragraph 22 or
having been committed by the magistrates’ court to the Crown Court for
sentence, and

it appears to the Crown Court that it would be in the interests of justice to
exercise its powers under this paragraph, having regard to circumstances which
have arisen since the community order was made.

para.23(2) - the Crown Court may—
(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which he could have been dealt with for that offence by
the court which made the order if the order had not been made.

para.23(3) - in dealing with an offender under sub-paragraph (2)(b), the Crown Court must take
into account the extent to which the offender has complied with the requirements of the
community order.
Note: See also Criminal Appeal Act 1968 s.10 767 (2) which provides a right of appeal against
sentence where an offender is dealt with by the Crown Court, otherwise than on appeal from the
magistrates’ court, for a summary conviction having been made the subject of a community order
and is subsequently brought before the Crown Court to be further dealt with for the offence.

767

As amended by CJA 2003 Sch.32 para.8, 4 April 2005. The commencement is of no effect in relation to
offences committed before 4 April 2005, SI 2005/950 Sch.2 para.5.
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Supplementary
para.24(1) - No application may be made under paragraph 13, 17 or 20, while an appeal against
the community order is pending.
para.24(2) - sub-paragraph (1) does not apply to an application under paragraph 17 which—
(a)

relates to a mental health treatment requirement, a drug rehabilitation
requirement or an alcohol treatment requirement, and

(b)

is made by an officer of a provider of probation services with the consent of the
offender.

para.25(1) - subject to sub-paragraph (2), where a court proposes to exercise its powers under
Part 4 or 5 of this Schedule, otherwise than on the application of the offender, the
court—
(a)

must summon him to appear before the court, and

(b)

if he does not appear in answer to the summons, may issue a warrant for his
arrest.

para.25(2) - this paragraph does not apply to an order cancelling a requirement of a community
order or reducing the period of any requirement, or substituting a new local justice area
or a new place for the one specified in the order.
para.25A(1) - This paragraph applies to any hearing relating to an offender held by a magistrates’
court in any proceedings under this Schedule.
para.25A(2) - the court may adjourn the hearing, and, where it does so, may—
(a)

direct that the offender be released forthwith, or

(b)

remand the offender.

para.25A(3) - where the court remands the offender under sub-paragraph (2)—
(a)

it must fix the time and place at which the hearing is to be resumed, and

(b)

that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.

para.25A(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
(a)

it may fix the time and place at which the hearing is to be resumed, but

(b)

if it does not do so, it must not resume the hearing unless it is satisfied that the
offender and any officer of a provider of probation services who the court thinks
has an interest in the proceedings have had adequate notice of the time and
place for the resumed hearing.

para.25A(5) - the powers of a magistrates’ court under this paragraph may be exercised by a
single justice of the peace, notwithstanding anything in the Magistrates’ Courts Act
1980.
para.25A(6) - this paragraph—
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(a)

applies to any hearing in any proceedings under this Schedule in place of section
10 of the Magistrates’ Courts Act 1980 (adjournment of trial) where that section
would otherwise apply, but

(b)

is not to be taken to affect the application of that section to hearings of any other
description.
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para.26 -

Paragraphs 9(1)(a), 10(1)(a) and 17(1)(b) have effect subject to the provisions
mentioned in subsection (2) of section 177, and to subsections (3) and (6) of that
section.

para.27(1) - on the making under this Schedule of an order revoking or amending a community
order, the proper officer of the court must—
(a)

provide copies of the revoking or amending order to the offender and the
responsible officer,

(b)

in the case of an amending order which substitutes a new local justice area,
provide a copy of the amending order to—
(i)

a provider of probation services that is a public sector provider operating in
that area, and

(ii)

the magistrates’ court acting in that area,

(c)

in the case of an amending order which imposes or amends a requirement
specified in the first column of Schedule 14 , provide a copy of so much of the
amending order as relates to that requirement to the person specified in relation
to that requirement in the second column of that Schedule, and

(d)

where the court acts in a local justice area other than the one specified in the
order prior to the revocation or amendment, provide a copy of the revoking or
amending order to a magistrates’ court acting in the area so specified.

para.27(2) - where under sub-paragraph (1)(b) the proper officer of the court provides a copy of an
amending order to a magistrates’ court acting in a different area, the officer must also
provide to that court such documents and information relating to the case as it
considers likely to be of assistance to a court acting in that area in the exercise of its
functions in relation to the order.
para.27(3) - in this paragraph “proper officer” means—
(a)

in relation to a magistrates’ court, the designated officer for the court; and

(b)

in relation to the Crown Court, the appropriate officer.

para.27(4) - in this paragraph “public sector provider” means—

3.3.2.1.6

(a)

a probation trust or other public body, or

(b)

the Secretary of State.

Powers of the Secretary of State

CJA 2003 s.221 768 : Provision of attendance centres
s.221(1) - the Secretary of State may continue to provide attendance centres.
para.221(2) - in this Part “attendance centre” means a place at which offenders aged under 25
may be required to attend and be given under supervision appropriate occupation or
instruction in pursuance of—
(a)

768

attendance centre requirements of relevant orders, or

Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1 para.17 otherwise.
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(aa) attendance centre requirements of youth rehabilitation orders, within the meaning
of Part 1 of the Criminal Justice and Immigration Act 2008,
(b)

attendance centre orders under section 60 of the Sentencing Act,

(c)

default orders under section 300 of this Act, or

(d)

youth default orders under section 39 of the Criminal Justice and Immigration Act
2008.

s.221(3) - for the purpose of providing attendance centres, the Secretary of State may make
arrangements with any local authority or local policing body for the use of premises of
that authority or body
CJA 2003 s.222 769 : Rules
s.222(1) - the Secretary of State may make rules for regulating—
(a)

the supervision of persons who are subject to relevant orders,

(b)

without prejudice to the generality of paragraph (a), the functions of responsible
officers in relation to offenders subject to relevant orders,

(c)

the arrangements to be made by local probation boards or providers of probation
services for persons subject to unpaid work requirements to perform work and
the performance of such work,

(d)

the provision and carrying on of attendance centres,

(e)

the attendance of persons subject to rehabilitation activity requirements or
attendance centre requirements, or to attendance centre requirements imposed
by youth rehabilitation orders under Part 1 of the Criminal Justice and
Immigration Act 2008, at the places at which they are required to attend,
including hours of attendance, reckoning days of attendance and the keeping of
attendance records,

(f)

electronic monitoring in pursuance of an electronic monitoring requirement, and

(g)

without prejudice to the generality of paragraph (f), the functions of persons made
responsible for securing electronic monitoring in pursuance of such a
requirement.

para.222(2) - rules under subsection (1)(c) may, in particular, make provision—

769
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(a)

limiting the number of hours of work to be done by a person on any one day,

(b)

as to the reckoning of hours worked and the keeping of work records, and

(c)

for the payment of travelling and other expenses in connection with the
performance of work.

Commencement: 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1 for the purpose of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence. 7 March 2005, SI 2005/373 art.2(2)(i) otherwise.
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CJA 2003 s.223 770 : Power to amend limits
Note: There is a pilot being conducted in the south London justice area concerning alcohol
abstinence (see s.212A above). LASPOA 2012 s.76 inserted s.212A for that purpose and with it
made a number of consequential amendments. See s.76(7) for the amendments to s.223 in
relation to the south London justice area only for a period of 12 months. See SI 2014/1777 art.4(1).
s.223(1) - the Secretary of State may by order amend—
(a)

subsection (2) of section 199 (unpaid work requirement), or

(b)

subsection (2) of section 204 (curfew requirement),

by substituting, for the maximum number of hours for the time being specified in that
subsection, such other number of hours as may be specified in the order.
s.223(2) - the Secretary of State may by order amend any of the provisions mentioned in
subsection (3) by substituting, for any period for the time being specified in the
provision, such other period as may be specified in the order.
s.223(3) - those provisions are—

3.3.2.1.7

(a)

section 204(3) (curfew requirement);

(b)

section 205(2) (exclusion requirement)

Transfer of community orders to Scotland or Northern Ireland

Note: CJA 2003 s.180 and Sch.9 deals with the situation where a court is considering making a
community order but is satisfied that the offender resides in Scotland or Northern Ireland. The
schedule makes modifications to the provisions of the CJA 2003 in relation to community orders
3.3.2.1.8

Miscellaneous provisions

Firearms
FA 1968 s.21 771 : Possession of firearms by persons previously convicted of crime
s.21(3) -

770

771

a person who—
(a)

is the holder of a licence issued under section 53 of the Children and Young
Persons Act 1933 or section 57 of the Children and Young Persons (Scotland)
Act 1937 (which sections provide for the detention of children and young persons
convicted of serious crime, but enable them to be discharged on licence by the
Secretary of State); or

(b)

is subject to a recognizance to keep the peace or to be of good behaviour, a
condition of which is that he shall not possess, use or carry a firearm, or is
subject to a [community order] 13 containing a requirement that he shall not
possess, use or carry a firearm; or

Commencement: Section 223(1)-(3)(b) in force 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1
for the purpose of a sentence of imprisonment to which an intermittent custody order relates and the
release on licence of a person serving such a sentence. Section 223(3)(c)-(d) were in force 7 March
2005, SI 2005/373 art.2(2)(j) but have since been repealed, see LASPOA 2012 s.74(3) and 75(2).
Commencement: Section 21(3) and (3ZA) were amended/inserted by CJA 2003 Sch.32 para.12(4), in
force 4 April 2005. The commencement is of no effect in relation to offences committed before 4 April
2005, SI 2005/950 art.2 and Sch.2 para.5(2).
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(c)

has, in Scotland, been ordained to find caution a condition of which is that he
shall not possess, use or carry a firearm;

shall not, at any time during which he holds the licence or is so subject or has been so
ordained, have a firearm or ammunition in his possession.
s.21(3ZA) - in subsection (3)(b) above, “community order” means—
(a)

a community order within the meaning of Part 12 of the Criminal Justice Act
2003, or a youth rehabilitation order within the meaning of Part 1 of the Criminal
Justice and Immigration Act 2008, made in England and Wales, or

(b)

a community payback order under section 227A of the Criminal Procedure
(Scotland) Act 1995 (c.46).

s.21(3A) - where by section 19 of the Firearms Act (Northern Ireland) 1969, or by any other
enactment for the time being in force in Northern Ireland and corresponding to this
section, a person is prohibited in Northern Ireland from having a firearm or ammunition
in his possession, he shall also be so prohibited in Great Britain at any time when to
have it in his possession in Northern Ireland would be a contravention of the said
section 19 or corresponding enactment;
s.21(4) -

it is an offence for a person to contravene any of the foregoing provisions of this
section.

FA 1968 s.52 772 : Forfeiture and disposal of firearms; cancellation of certificate by convicting
court
s.52(1) -

where a person—
(a)

is convicted of an offence under this Act (other than an offence under section
22(3) or an offence relating specifically to air weapons) or is convicted of a crime
for which he is sentenced to imprisonment, or detention in a detention centre or
in a young offenders’ institution in Scotland [ or is subject to a detention and
training order; or

(b)

has been ordered to enter into a recognizance to keep the peace or to be of good
behaviour, a condition of which is that he shall not possess, use or carry a
firearm; or

(c)

is subject to a community order containing a requirement that he shall not
possess, use or carry a firearm; or

(d)

has, in Scotland, been ordained to find caution a condition of which is that he
shall not possess, use or carry a firearm,

the court by or before which he is convicted, or by which the order is made, may make
such order as to the forfeiture or disposal of any firearm or ammunition found in his
possession as the court thinks fit and may cancel any firearm certificate or shot gun
certificate held by him.
s.52(1A) - in subsection (1)(c) “community order” means—
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Commencement: Section 52(1) and (1A) were amended/inserted by CJA 2003 Sch.32 para.13. The
commencement is of no effect in relation to offences committed before 4 April 2005, SI 2005/950 art.2
and Sch.2 para.5(2).
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(a)

a community order within the meaning of Part 12 of the Criminal Justice Act
2003, or a youth rehabilitation order within the meaning of Part 1 of the Criminal
Justice and Immigration Act 2008, made in England and Wales, or

(b)

a community payback order under section 227A of the Criminal Procedure
(Scotland) Act 1995 (c.46).

Release
CJA 2003 s.246 773 : Power to release prisoners on licence before required to do so
s.246(1) - subject to subsections (2) to (4), the Secretary of State may—
(a)

release on licence under this section a fixed-term prisoner at any time during the
period of 135 days ending with the day on which the prisoner will have served the
requisite custodial period

s.246(4)(d) - subsec.(1) does not apply where (d) the sentence was imposed by virtue of
paragraph 9(1)(b) or (c) or 10(1)(b) or (c) of Schedule 8 in a case where the prisoner
has failed to comply with a curfew requirement of a community order.
Consequential amendments etc.
Note: Schedule 32 contains many consequential amendments relating to community orders.
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Commencement: Section 246(1) and (4) in force 26 January 2004, SI 2003/3282 art.2 and Sch.1 para.1
for the purpose of a sentence of imprisonment to which an intermittent custody order relates and the
release on licence of a person serving such a sentence. 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19 otherwise.
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3.3.3.

Youths

3.3.3.1.

Youth Rehabilitation Order

3.3.3.1.1

General

Interpretation
CJIA 2008 s.7 774 : YROs: Interpretation
s.7(1) -

in this Part, except where the contrary intention appears—
“accommodation provided by or on behalf of a local authority”has the same meaning as
it has in the Children Act 1989 (c. 41) by virtue of section 105 of that Act;
“activity requirement”, in relation to a youth rehabilitation order, has the meaning given
by paragraph 6 of Schedule 1;
“associated”, in relation to offences, is to be read in accordance with section 161(1) of
the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6);
“attendance centre”has the meaning given by section 221(2) of the Criminal Justice Act
2003 (c. 44);
“attendance centre requirement”, in relation to a youth rehabilitation order, has the
meaning given by paragraph 12 of Schedule 1;
“curfew requirement”, in relation to a youth rehabilitation order, has the meaning given
by paragraph 14 of Schedule 1;
“custodial sentence”has the meaning given by section 76 of the Powers of Criminal
Courts (Sentencing) Act 2000;
“detention and training order”has the same meaning as it has in that Act by virtue of
section 163 of that Act;
“drug treatment requirement”, in relation to a youth rehabilitation order, has the
meaning given by paragraph 22 of Schedule 1;
“drug testing requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 23 of Schedule 1;
“education requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 25 of Schedule 1;
“electronic monitoring requirement”, in relation to a youth rehabilitation order, has the
meaning given by paragraph 26 of Schedule 1;
“exclusion requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 15 of Schedule 1;
“extended activity requirement”, in relation to a youth rehabilitation order, has the
meaning given by paragraph 3 of Schedule 1;
“fostering requirement”, in relation to a youth rehabilitation order with fostering, has the
meaning given by paragraph 18 of Schedule 1;
“guardian”has the same meaning as in the Children and Young Persons Act 1933
(c.12);
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“intoxicating substance treatment requirement”, in relation to a youth rehabilitation
order, has the meaning given by paragraph 24 of Schedule 1;
“local authority” means—
(a)

(b)

in relation to England—
(i)

a county council,

(ii)

a district council whose district does not form part of an area that has a
county council,

(iii)

a London borough council, or

(iv)

the Common Council of the City of London in its capacity as a local
authority, and

in relation to Wales—
(i)

a county council, or

(ii)

a county borough council;

“local authority residence requirement”, in relation to a youth rehabilitation order, has
the meaning given by paragraph 17 of Schedule 1;
“local probation board” means a local probation board established under section 4 of
the Criminal Justice and Court Services Act 2000 (c. 43);
“mental health treatment requirement”, in relation to a youth rehabilitation order, has
the meaning given by paragraph 20 of Schedule 1;
“programme requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 11 of Schedule 1;
“prohibited activity requirement”, in relation to a youth rehabilitation order, has the
meaning given by paragraph 13 of Schedule 1;
“residence requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 16 of Schedule 1;
“the responsible officer”, in relation to an offender to whom a youth rehabilitation order
relates, has the meaning given by section 4;
“supervision requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 9 of Schedule 1;
“unpaid work requirement”, in relation to a youth rehabilitation order, has the meaning
given by paragraph 10 of Schedule 1;
“youth offending team” means a team established under section 39 of the Crime and
Disorder Act 1998 (c. 37);
“youth rehabilitation order”has the meaning given by section 1;
“youth rehabilitation order with fostering”has the meaning given by paragraph 4 of
Schedule 1;
“youth rehabilitation order with intensive supervision and surveillance”has the meaning
given by paragraph 3 of Schedule 1.
s.7(2) -

for the purposes of any provision of this Part which requires the determination of the
age of a person by the court, the Secretary of State or a local authority, the person’s
age is to be taken to be that which it appears to the court or (as the case may be) the
Secretary of State or a local authority to be after considering any available evidence.

s.7(3) -

any reference in this Part to an offence punishable with imprisonment is to be read
without regard to any prohibition or restriction imposed by or under any Act on the
imprisonment of young offenders.
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s.7(4) -

if a local authority has parental responsibility for an offender who is in its care or
provided with accommodation by it in the exercise of any social services functions, any
reference in this Part (except in paragraphs 4 and 25 of Schedule 1) to the offender’s
parent or guardian is to be read as a reference to that authority.

s.7(5) -

in subsection (4)—
“parental responsibility”has the same meaning as it has in the Children Act 1989 (c. 41)
by virtue of section 3 of that Act, and
“social services functions”has the same meaning as it has in the Local Authority Social
Services Act 1970 (c. 42) by virtue of section 1A of that Act.

CJIA 2008 s.4 775 : Meaning of “the responsible officer”
s.4(1) -

for the purposes of this Part, “the responsible officer”, in relation to an offender to
whom a youth rehabilitation order relates, means—
(a)

in a case where the order—
(i)

imposes a curfew requirement or an exclusion requirement but no other
requirement mentioned in section 1(1), and

(ii)

imposes an electronic monitoring requirement,

the person who under paragraph 26(4) of Schedule 1 is responsible for the electronic
monitoring required by the order;

s.4(2) -

s.4(3) -

(b)

in a case where the only requirement imposed by the order is an attendance
centre requirement, the officer in charge of the attendance centre in question;

(c)

in any other case, the qualifying officer who, as respects the offender, is for the
time being responsible for discharging the functions conferred by this Part on the
responsible officer.

in this section “qualifying officer”, in relation to a youth rehabilitation order, means—
(a)

a member of a youth offending team established by a local authority for the time
being specified in the order for the purposes of this section, or

(b)

an officer of a local probation board appointed for or assigned to the local justice
area for the time being so specified or (as the case may be) an officer of a
provider of probation services acting in the local justice area for the time being so
specified.

the Secretary of State may by order—
(a)

amend subsections (1) and (2), and

(b)

make any other amendments of—
(i)

this Part, or

(ii)

Chapter 1 of Part 12 of the Criminal Justice Act 2003 (c. 44) (general
provisions about sentencing),

that appear to be necessary or expedient in consequence of any amendment made by
virtue of paragraph (a).
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s.4(4) -

an order under subsection (3) may, in particular, provide for the court to determine
which of two or more descriptions of responsible officer is to apply in relation to any
youth rehabilitation order.

CJIA 2008 s.8 776 : Isles of Scilly
s.8 -

this Part has effect in relation to the Isles of Scilly with such exceptions, adaptations
and modifications as the Secretary of State may by order specify.

Revocation of other youth orders
CJIA 2008 s.6 777 : Abolition of certain youth orders and related amendments
s.6(1) -

Chapters 1, 2, 4 and 5 of Part 4 of (and Schedules 3 and 5 to 7 to) the Powers of
Criminal Courts (Sentencing) Act 2000 (c. 6) (curfew orders, exclusion orders,
attendance centre orders, supervision orders and action plan orders) cease to have
effect.

s.6(2) -

Part 1 of Schedule 4 makes amendments consequential on provisions of this Part.

s.6(3) -

Part 2 of Schedule 4 makes minor amendments regarding other community orders
which are related to the consequential amendments in Part 1 of that Schedule.

When does the order take effect?
CJIA 2008 Sch.1 para.30 778 : Date order is effective etc.
para.30(1) - subject to sub-paragraphs (1A) and (2), a youth rehabilitation order takes effect on the
day on which the order is made.
para.30(1A) - a court making a youth rehabilitation order may order that it is to take effect instead
on a later date.
para.30(2) - in particular, if a detention and training order is in force in respect of an offender, a
court making a youth rehabilitation order in respect of the offender may order that it is
to take effect instead—
(a)

when the period of supervision begins in relation to the detention and training
order in accordance with section 103(1)(a) of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6), or

(b)

on the expiry of the term of the detention and training order.

para.30(3) - in sub-paragraph (2)—
(a)

776
777

778

the references to a detention and training order include an order made under
section 211 of the Armed Forces Act 2006 (c. 52) (detention and training orders
made by service courts); and

Commencement: 30 November 2009, SI 2009/3074 art.2(h)
Commencement: Pursuant to CJIA 2008 s.153(7): 30 November 2009, section 6(1) save to the extent it
abolishes attendance centre orders and section 6(2) and (3) to the extent they relate to the provisions
specified in art.2(p), SI 2009/3074 art.2(f). See CJIA 2008 Sch.27 para.1 for transitional provisions.
Otherwise not in force.
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
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(b)

the reference to section 103(1)(a) of the Powers of Criminal Courts (Sentencing)
Act 2000 includes that provision as applied by section 213(1) of the Armed
Forces Act 2006.

para.30(4) - a court must not make a youth rehabilitation order in respect of an offender at a time
when—
(a)

another youth rehabilitation order, or

(b)

a reparation order made under section 73(1) of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6),

is in force in respect of the offender, unless when it makes the order it revokes the
earlier order.
para.30(5) - where the earlier order is revoked under sub-paragraph (4), paragraph 24 of Schedule
2 (provision of copies of orders) applies to the revocation as it applies to the revocation
of a youth rehabilitation order.
Concurrent and consecutive orders
CJIA 2008 Sch.1 para.31 779 : Concurrent and consecutive orders
para.31(1) - this paragraph applies where the court is dealing with an offender who has been
convicted of two or more associated offences.
para.31(2) - if, in respect of one of the offences, the court makes an order of any of the following
kinds—
(a)

a youth rehabilitation order with intensive supervision and surveillance,

(b)

a youth rehabilitation order with fostering, or

(c)

any other youth rehabilitation order,

it may not make an order of any other of those kinds in respect of the other offence, or
any of the other offences.
para.31(3) - if the court makes two or more youth rehabilitation orders with intensive supervision
and surveillance, or with fostering, both or all of the orders must take effect at the same
time (in accordance with paragraph 30(1) or (2)).
para.31(4) - where the court includes requirements of the same kind in two or more youth
rehabilitation orders, it must direct, in relation to each requirement of that kind,
whether—
(a)

it is to be concurrent with the other requirement or requirements of that kind, or
any of them, or

(b)

it and the other requirement or requirements of that kind, or any of them, are to
be consecutive.

para.31(5) - but the court may not direct that two or more fostering requirements are to be
consecutive.
para.31(6) - where the court directs that two or more requirements of the same kind are to be
consecutive—
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(a)

the number of hours, days or months specified in relation to one of them is
additional to the number of hours, days, or months specified in relation to the
other or others, but

(b)

the aggregate number of hours, days or months specified in relation to both or all
of them must not exceed the maximum number which may be specified in
relation to any one of them.

para.31(7) - for the purposes of sub-paragraphs (4) and (6), requirements are of the same kind if
they fall within the same paragraph of Part 2 of this Schedule.
3.3.3.1.2

Availability and power to order

Youth rehabilitation orders
CJIA 2008 s.1 780 : Youth Rehabilitation Orders
s.1(1) -

s.1(2) -

where a person aged under 18 is convicted of an offence, the court by or before which
the person is convicted may in accordance with Schedule 1 make an order (in this Part
referred to as a “youth rehabilitation order”) imposing on the person any one or more of
the following requirements—
(a)

an activity requirement (see paragraphs 6 to 8 of Schedule 1),

(b)

a supervision requirement (see paragraph 9 of that Schedule),

(c)

in a case where the offender is aged 16 or 17 at the time of the conviction, an
unpaid work requirement (see paragraph 10 of that Schedule),

(d)

a programme requirement (see paragraph 11 of that Schedule),

(e)

an attendance centre requirement (see paragraph 12 of that Schedule),

(f)

a prohibited activity requirement (see paragraph 13 of that Schedule),

(g)

a curfew requirement (see paragraph 14 of that Schedule),

(h)

an exclusion requirement (see paragraph 15 of that Schedule),

(i)

a residence requirement (see paragraph 16 of that Schedule),

(j)

a local authority residence requirement (see paragraph 17 of that Schedule),

(k)

a mental health treatment requirement (see paragraph 20 of that Schedule),

(l)

a drug treatment requirement (see paragraph 22 of that Schedule),

(m)

a drug testing requirement (see paragraph 23 of that Schedule),

(n)

an intoxicating substance treatment requirement (see paragraph 24 of that
Schedule), and

(o)

an education requirement (see paragraph 25 of that Schedule).

a youth rehabilitation order—
(a)

780

may also impose an electronic monitoring requirement (see paragraph 26 of
Schedule 1), and
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(b)
s.1(3) -

s.1(4) -

must do so if paragraph 2 of that Schedule so requires.

a youth rehabilitation order may be—
(a)

a youth rehabilitation order with intensive supervision and surveillance (see
paragraph 3 of Schedule 1), or

(b)

a youth rehabilitation order with fostering (see paragraph 4 of that Schedule).

but a court may only make an order mentioned in subsection (3)(a) or (b) if—
(a)

the court is dealing with the offender for an offence which is punishable with
imprisonment,

(b)

the court is of the opinion that the offence, or the combination of the offence and
one or more offences associated with it, was so serious that, but for paragraph 3
or 4 of Schedule 1, a custodial sentence would be appropriate (or, if the offender
was aged under 12 at the time of conviction, would be appropriate if the offender
had been aged 12), and

(c)

if the offender was aged under 15 at the time of conviction, the court is of the
opinion that the offender is a persistent offender.

s.1(5) -

Schedule 1 makes further provision about youth rehabilitation orders.

s.1(6) -

this section is subject to—
(a)

sections 148 and 150 of the Criminal Justice Act 2003 (c. 44) (restrictions on
community sentences etc.), and

(b)

the provisions of Parts 1 and 3 of Schedule 1.

CJA 2003 s.156 781 : Pre-sentence reports and other requirements
s.156(1) - in forming any such opinion as is mentioned in section 148(1) or (2)(b), section 152(2)
or section 153(2) , or in section 1(4)(b) or (c) of the Criminal Justice and Immigration
Act 2008 (youth rehabilitation orders with intensive supervision and surveillance or
fostering), a court must take into account all such information as is available to it about
the circumstances of the offence or (as the case may be) of the offence and the
offence or offences associated with it, including any aggravating or mitigating factors.
Youth rehabilitation orders with intensive supervision and surveillance
CJIA 2008 Sch.1 para.3 782 : YRO with intensive supervision and surveillance
para.3(1) - this paragraph applies where paragraphs (a) to (c) of section 1(4) are satisfied.
para.3(2) - the court, if it makes a youth rehabilitation order which imposes an activity requirement,
may specify in relation to that requirement a number of days which is more than 90 but
not more than 180.
para.3(3) - such an activity requirement is referred to in this Part of this Act as “an extended
activity requirement”.
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para.3(4) - a youth rehabilitation order which imposes an extended activity requirement must also
impose—
(a)

a supervision requirement, and

(b)

a curfew requirement (and, accordingly, if so required by paragraph 2, an
electronic monitoring requirement).

para.3(5) - a youth rehabilitation order which imposes an extended activity requirement (and other
requirements in accordance with sub-paragraph (4)) is referred to in this Part of this Act
as “a youth rehabilitation order with intensive supervision and surveillance” (whether or
not it also imposes any other requirement mentioned in section 1(1)).
CJIA 2008 Sch.1 para.5 783 : Intensive supervision and surveillance and fostering: further
provisions
para.5(1) - a youth rehabilitation order with intensive supervision and surveillance may not impose
a fostering requirement.
para.5(2) - nothing in—
(a)

section 1(4)(b), or

(b)

section 148(1) or (2)(b) of the Criminal Justice Act 2003 (c. 44) (restrictions on
imposing community sentences),

prevents a court from making a youth rehabilitation order with intensive supervision
and surveillance in respect of an offender if the offender fails to comply with an order
under section 161(2) of the Criminal Justice Act 2003 (pre-sentence drug testing).
CJIA 2008 Sch.1 para.2 784 : Electronic monitoring requirement
para.2(1) - sub-paragraph (2) applies to a youth rehabilitation order which—
(a)

imposes a curfew requirement (whether by virtue of paragraph 3(4)(b) or
otherwise), or

(b)

imposes an exclusion requirement.

para.2(2) - the order must also impose an electronic monitoring requirement unless—
(a)

in the particular circumstances of the case, the court considers it inappropriate for
the order to do so, or

(b)

the court is prevented by paragraph 26(3) or (6) from including such a
requirement in the order.

para.2(3) - Subsection (2)(a) of section 1 has effect subject to paragraph 26(3) and (6).
CJIA 2008 Sch.1 para.26 785 : Electronic monitoring requirement
para.26(3) - where—
(a)
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it is proposed to include an electronic monitoring requirement in a youth
rehabilitation order, but
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(b)

there is a person (other than the offender) without whose cooperation it will not
be practicable to secure that the monitoring takes place,

the requirement may not be included in the order without that person’s consent.
para.26(6) - a court may not include an electronic monitoring requirement in a youth rehabilitation
order unless the court—
(a)

(b)

has been notified by the Secretary of State that arrangements for electronic
monitoring of offenders are available—
(i)

in the local justice area proposed to be specified in the order, and

(ii)

for each requirement mentioned in the first column of the Table in subparagraph (7) which the court proposes to include in the order, in the area
in which the relevant place is situated, and

is satisfied that the necessary provision can be made under the arrangements
currently available.

CJA 2003 s.174 786 : Duty to give reasons etc.
s.174(8) - where the offender is under 18 and the court imposes a sentence that may only be
imposed in the offender’s case if the court is of the opinion mentioned in—
(a)

section 1(4)(a) to (c) of the Criminal Justice and Immigration Act 2008 and
section 148(1) of this Act (youth rehabilitation order with intensive supervision
and surveillance or with fostering), or

(b)

section 152(2) of this Act (discretionary custodial sentence),

the court must state why it is of that opinion.
Youth rehabilitation orders with fostering
CJIA 2008 Sch.1 para.4 787 : YRO with fostering
para.4(1) - this paragraph applies where paragraphs (a) to (c) of section 1(4) are satisfied.
para.4(2) - if the court is satisfied—
(a)

that the behaviour which constituted the offence was due to a significant extent to
the circumstances in which the offender was living, and

(b)

that the imposition of a fostering requirement (see paragraph 18) would assist in
the offender’s rehabilitation,

it may make a youth rehabilitation order in accordance with section 1 which imposes a
fostering requirement.
para.4(3) - but a court may not impose a fostering requirement unless—
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(a)

it has consulted the offender’s parents or guardians (unless it is impracticable to
do so), and

(b)

it has consulted the local authority which is to place the offender with a local
authority foster parent.
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para.4(4) - youth rehabilitation order which imposes a fostering requirement must also impose a
supervision requirement.
para.4(5) - this paragraph has effect subject to paragraphs 18(7) and 19 (pre-conditions to
imposing fostering requirement).
para.4(6) - a youth rehabilitation order which imposes a fostering requirement is referred to in this
Part of this Act as “a youth rehabilitation order with fostering” (whatever other
requirements mentioned in section 1(1) or (2) it imposes).
CJIA 2008 Sch.1 para.18 788 : Fostering requirement
para.18(7) - a court may not include a fostering requirement in a youth rehabilitation order unless
the court has been notified by the Secretary of State that arrangements for
implementing such a requirement are available in the area of the local authority which
is to place the offender with a local authority foster parent.
Note: para.18 has two versions, one for England and one for Wales, however the difference
between the two pertains to the para.18(3) and so is not relevant for YROs with fostering.
CJIA 2008 Sch.1 para.19 789 : Pre-conditions to imposing local authority residence
requirement or fostering requirement
para.19(1) - a court may not include a local authority residence requirement or a fostering
requirement in a youth rehabilitation order in respect of an offender unless—
(a)

the offender was legally represented at the relevant time in court, or

(b)

either of the conditions in sub-paragraph (2) is satisfied.

para.19(2) - those conditions are—
(a)

that representation was made available to the offender for the purposes of the
proceedings under Part 1 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 but was withdrawn because of the offender’s conduct, or

(b)

that the offender has been informed of the right to apply for such representation
for the purposes of the proceedings and has had the opportunity to do so, but
nevertheless refused or failed to apply.

para.19(3) - in this paragraph—
“the proceedings” means—
(a)

the whole proceedings, or

(b)

the part of the proceedings relating to the imposition of the local authority
residence requirement or the fostering requirement;

“the relevant time” means the time when the court is considering whether to impose
that requirement.
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CJIA 2008 Sch.1 para.5 790 : Intensive supervision and surveillance and fostering: further
provisions
para.5(1) - a youth rehabilitation order with intensive supervision and surveillance may not impose
a fostering requirement.
para.5(2) - nothing in—
(a)

section 1(4)(b), or

(b)

section 148(1) or (2)(b) of the Criminal Justice Act 2003 (c. 44) (restrictions on
imposing community sentences),

prevents a court from making a youth rehabilitation order with intensive supervision
and surveillance in respect of an offender if the offender fails to comply with an order
under section 161(2) of the Criminal Justice Act 2003 (pre-sentence drug testing).
CJIA 2008 Sch.1 para.32: Date for compliance with requirements to be specified in order
para.32(3) - in the case of a youth rehabilitation order with intensive supervision and surveillance,
the date specified for the purposes of sub-paragraph (1) must not be earlier than 6
months after the date on which the order takes effect.
CJA 2003 s.174 791 : Duty to give reasons etc.
s.174(8) - where the offender is under 18 and the court imposes a sentence that may only be
imposed in the offender’s case if the court is of the opinion mentioned in—
(a)

section 1(4)(a) to (c) of the Criminal Justice and Immigration Act 2008 and
section 148(1) of this Act (youth rehabilitation order with intensive supervision
and surveillance or with fostering), or

(b)

section 152(2) of this Act (discretionary custodial sentence),

the court must state why it is of that opinion.
Offender previously fined
3.3.3.1.3

Requirements that may be imposed as part of the order

Requirements which may be imposed as part of the order
CJIA 2008 Sch.1 para.1: The imposition of requirements
para.1(1) - Subsection (1) of section 1 has effect subject to the following provisions of Part 2 of
this Schedule which relate to particular requirements—
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(a)

paragraph 8(3) and (4) (activity requirement),

(b)

paragraph 10(3) (unpaid work requirement),

(c)

paragraph 11(3) and (4) (programme requirement),

(d)

paragraph 12(3) (attendance centre requirement),

(e)

paragraph 13(2) (prohibited activity requirement),

Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: LASPOA 2012 s.64(2) inserted a new CJA 2003 s.174, in force 3 December 2012, SI
2012/2906 art.2(a).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(f)

paragraph 16(2), (4) and (7) (residence requirement),

(g)

paragraphs 17(3) and (4) and 19 (local authority residence requirement),

(h)

paragraph 20(3) (mental health treatment requirement),

(i)

paragraph 22(2) and (4) (drug treatment requirement),

(j)

paragraph 23(3) (drug testing requirement),

(k)

paragraph 24(2) and (4) (intoxicating substance treatment requirement), and

(l)

paragraph 25(4) (education requirement).

CJIA 2008 Sch.1 para.6 792 : Activity requirement
para.6(1) - In this Part of this Act “activity requirement”, in relation to a youth rehabilitation order,
means a requirement that the offender must do any or all of the following—
(a)

participate, on such number of days as may be specified in the order, in activities
at a place, or places, so specified;

(b)

participate in an activity, or activities, specified in the order on such number of
days as may be so specified;

(c)

participate in one or more residential exercises for a continuous period or periods
comprising such number or numbers of days as may be specified in the order;

(d)

in accordance with paragraph 7, engage in activities in accordance with
instructions of the responsible officer on such number of days as may be
specified in the order.

para.6(2) - subject to paragraph 3(2), the number of days specified in the order under subparagraph (1) must not, in aggregate, be more than 90.
para.6(3) - a requirement such as is mentioned in sub-paragraph (1)(a) or (b) operates to require
the offender, in accordance with instructions given by the responsible officer, on the
number of days specified in the order in relation to the requirement—
(a)

in the case of a requirement such as is mentioned in sub-paragraph (1)(a), to
present himself or herself at a place specified in the order to a person of a
description so specified, or

(b)

in the case of a requirement such as is mentioned in sub-paragraph (1)(b), to
participate in an activity specified in the order,

and, on each such day, to comply with instructions given by, or under the authority of,
the person in charge of the place or the activity (as the case may be).
para.6(4) - where the order requires the offender to participate in a residential exercise, it must
specify, in relation to the exercise—
(a)

a place, or

(b)

an activity.

para.6(5) - a requirement to participate in a residential exercise operates to require the offender, in
accordance with instructions given by the responsible officer—
(a)
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if a place is specified under sub-paragraph (4)(a)—
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(b)

(i)

to present himself or herself at the beginning of the period specified in the
order in relation to the exercise, at the place so specified to a person of a
description specified in the instructions, and

(ii)

to reside there for that period,

if an activity is specified under sub-paragraph (4)(b), to participate, for the period
specified in the order in relation to the exercise, in the activity so specified,

and, during that period, to comply with instructions given by, or under the authority of,
the person in charge of the place or the activity (as the case may be).
CJIA 2008 Sch.1 para.7 793 : Activity requirement: instructions of responsible officer under
paragraph 6(1)(d)
para.7(1) - subject to sub-paragraph (3), instructions under paragraph 6(1)(d) relating to any day
must require the offender to do either of the following—
(a)

present himself or herself to a person or persons of a description specified in the
instructions at a place so specified;

(b)

participate in an activity specified in the instructions.

para.7(2) - any such instructions operate to require the offender, on that day or while participating
in that activity, to comply with instructions given by, or under the authority of, the
person in charge of the place or, as the case may be, the activity.
para.7(3) - if the order so provides, instructions under paragraph 6(1)(d) may require the offender
to participate in a residential exercise for a period comprising not more than 7 days,
and, for that purpose—
(a)

to present himself or herself at the beginning of that period to a person of a
description specified in the instructions at a place so specified and to reside there
for that period, or

(b)

to participate for that period in an activity specified in the instructions.

para.7(4) - instructions such as are mentioned in sub-paragraph (3)—
(a)

may not be given except with the consent of a parent or guardian of the offender,
and

(b)

operate to require the offender, during the period specified under that subparagraph, to comply with instructions given by, or under the authority of, the
person in charge of the place or activity specified under sub-paragraph (3)(a) or
(b) (as the case may be).

CJIA 2008 Sch.1 para.8 794 : Activity requirement: further provisions
para.8(1) - instructions given by, or under the authority of, a person in charge of any place under
any of the following provisions—
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(a)

paragraph 6(3),

(b)

paragraph 6(5),

(c)

paragraph 7(2), or

Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(d)

paragraph 7(4)(b),

may require the offender to engage in activities otherwise than at that place.
para.8(2) - an activity specified—
(a)

in an order under paragraph 6(1)(b), or

(b)

in instructions given under paragraph 6(1)(d),

may consist of or include an activity whose purpose is that of reparation, such as an
activity involving contact between an offender and persons affected by the offences in
respect of which the order was made.
para.8(3) - a court may not include an activity requirement in a youth rehabilitation order unless—
(a)

it has consulted a member of a youth offending team, an officer of a local
probation board or an officer of a provider of probation services,

(b)

it is satisfied that it is feasible to secure compliance with the requirement, and

(c)

it is satisfied that provision for the offender to participate in the activities proposed
to be specified in the order can be made under the arrangements for persons to
participate in such activities which exist in the local justice area in which the
offender resides or is to reside.

para.8(4) - a court may not include an activity requirement in a youth rehabilitation order if
compliance with that requirement would involve the co-operation of a person other than
the offender and the responsible officer, unless that other person consents to its
inclusion.
CJIA 2008 Sch.1 para.9 795 : Supervision requirement
para.9 -

in this Part of this Act “supervision requirement”, in relation to a youth rehabilitation
order, means a requirement that, during the period for which the order remains in force,
the offender must attend appointments with the responsible officer or another person
determined by the responsible officer, at such times and places as may be determined
by the responsible officer.

CJIA 2008 Sch.1 para.10 796 : Unpaid work (offender is aged 16 or 17 at conviction)
para.10(1) - in this Part of this Act “unpaid work requirement”, in relation to a youth rehabilitation
order, means a requirement that the offender must perform unpaid work in accordance
with this paragraph.
para.10(2) - the number of hours which a person may be required to work under an unpaid work
requirement must be specified in the youth rehabilitation order and must be, in
aggregate—

795
796

(a)

not less than 40, and

(b)

not more than 240.
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para.10(3) - a court may not impose an unpaid work requirement in respect of an offender
unless—
(a)

after hearing (if the court thinks necessary) an appropriate officer, the court is
satisfied that the offender is a suitable person to perform work under such a
requirement, and

(b)

the court is satisfied that provision for the offender to work under such a
requirement can be made under the arrangements for persons to perform work
under such a requirement which exist in the local justice area in which the
offender resides or is to reside.

para.10(4) - in sub-paragraph (3)(a) “an appropriate officer” means a member of a youth offending
team, an officer of a local probation board or an officer of a provider of probation
services.
para.10(5) - an offender in respect of whom an unpaid work requirement of a youth rehabilitation
order is in force must perform for the number of hours specified in the order such work
at such times as the responsible officer may specify in instructions.
para.10(6) - subject to paragraph 17 of Schedule 2, the work required to be performed under an
unpaid work requirement of a youth rehabilitation order must be performed during the
period of 12 months beginning with the day on which the order takes effect.
para.10(7) - unless revoked, a youth rehabilitation order imposing an unpaid work requirement
remains in force until the offender has worked under it for the number of hours
specified in it.
CJIA 2008 Sch.1 para.11 797 : Programme requirement
para.11(1) - in this Part of this Act “programme requirement”, in relation to a youth rehabilitation
order, means a requirement that the offender must participate in a systematic set of
activities (“a programme”) specified in the order at a place or places so specified on
such number of days as may be so specified.
para.11(2) - a programme requirement may require the offender to reside at any place specified in
the order under sub-paragraph (1) for any period so specified if it is necessary for the
offender to reside there for that period in order to participate in the programme.
para.11(3) - a court may not include a programme requirement in a youth rehabilitation order
unless—
(a)

the programme which the court proposes to specify in the order has been
recommended to the court by—
(i)

a member of a youth offending team,

(ii)

an officer of a local probation board, or

(iii)

an officer of a provider of probation services,

as being suitable for the offender, and
(b)
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the court is satisfied that the programme is available at the place or places
proposed to be specified.
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para.11(4) - a court may not include a programme requirement in a youth rehabilitation order if
compliance with that requirement would involve the co-operation of a person other than
the offender and the offender’s responsible officer, unless that other person consents
to its inclusion.
para.11(5) - a requirement to participate in a programme operates to require the offender—
(a)

in accordance with instructions given by the responsible officer to participate in
the programme at the place or places specified in the order on the number of
days so specified, and

(b)

while at any of those places, to comply with instructions given by, or under the
authority of, the person in charge of the programme.

CJIA 2008 Sch.1 para.12 798 : Attendance centre requirement
para.12(1) - in this Part of this Act “attendance centre requirement”, in relation to a youth
rehabilitation order, means a requirement that the offender must attend at an
attendance centre specified in the order for such number of hours as may be so
specified.
para.12(2) - the aggregate number of hours for which the offender may be required to attend at an
attendance centre—
(a)

(b)

(c)

if the offender is aged 16 or over at the time of conviction, must be—
(i)

not less than 12, and

(ii)

not more than 36;

if the offender is aged 14 or over but under 16 at the time of conviction, must
be—
(i)

not less than 12, and

(ii)

not more than 24;

if the offender is aged under 14 at the time of conviction, must not be more than
12.

para.12(3) - a court may not include an attendance centre requirement in a youth rehabilitation
order unless it—
(a)

(b)

has been notified by the Secretary of State that—
(i)

an attendance centre is available for persons of the offender’s description,
and

(ii)

provision can be made at the centre for the offender, and

is satisfied that the attendance centre proposed to be specified is reasonably
accessible to the offender, having regard to the means of access available to the
offender and any other circumstances.

para.12(4) - the first time at which the offender is required to attend at the attendance centre is a
time notified to the offender by the responsible officer.
para.12(5) - the subsequent hours are to be fixed by the officer in charge of the centre—
(a)
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(b)

having regard to the offender’s circumstances.

para.12(6) - an offender may not be required under this paragraph to attend at an attendance
centre—
(a)

on more than one occasion on any day, or

(b)

for more than three hours on any occasion.

para.12(7) - a requirement to attend at an attendance centre for any period on any occasion
operates as a requirement—
(a)

to attend at the centre at the beginning of the period, and

(b)

during that period, to engage in occupation, or receive instruction, under the
supervision of and in accordance with instructions given by, or under the
authority of, the officer in charge of the centre, whether at the centre or
elsewhere.

CJIA 2008 Sch.1 para.13 799 : Prohibited activity requirement
para.13(1) - in this Part of this Act “prohibited activity requirement”, in relation to a youth
rehabilitation order, means a requirement that the offender must refrain from
participating in activities specified in the order—
(a)

on a day or days so specified, or

(b)

during a period so specified.

para.13(2) - a court may not include a prohibited activity requirement in a youth rehabilitation order
unless it has consulted—
(a)

a member of a youth offending team,

(b)

an officer of a local probation board, or

(c)

an officer of a provider of probation services.

para.13(3) - the requirements that may by virtue of this paragraph be included in a youth
rehabilitation order include a requirement that the offender does not possess, use or
carry a firearm within the meaning of the Firearms Act 1968 (c. 27).
CJIA 2008 Sch.1 para.14 800 : Curfew requirement
para.14(1) - in this Part of this Act “curfew requirement”, in relation to a youth rehabilitation order,
means a requirement that the offender must remain, for periods specified in the order,
at a place so specified.
para.14(2) - a youth rehabilitation order imposing a curfew requirement may specify different
places or different periods for different days, but may not specify periods which amount
to less than 2 hours or more than 16 hours in any day.
para.14(3) - a youth rehabilitation order imposing a curfew requirement may not specify periods
which fall outside the period of 12 months beginning with the day on which the
requirement first takes effect.
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para.14(4) - before making a youth rehabilitation order imposing a curfew requirement, the court
must obtain and consider information about the place proposed to be specified in the
order (including information as to the attitude of persons likely to be affected by the
enforced presence there of the offender).
CJIA 2008 Sch.1 para.15 801 : Exclusion requirement
para.15(1) - in this Part of this Act “exclusion requirement”, in relation to a youth rehabilitation
order, means a provision prohibiting the offender from entering a place specified in the
order for a period so specified.
para.15(2) - the period specified must not be more than 3 months.
para.15(3) - an exclusion requirement—
(a)

may provide for the prohibition to operate only during the periods specified in the
order, and

(b)

may specify different places for different periods or days.

para.15(4) - in this paragraph “place” includes an area.
CJIA 2008 Sch.1 para.16 802 : Residence requirement
para.16(1) - in this Part of this Act, “residence requirement”, in relation to a youth rehabilitation
order, means a requirement that, during the period specified in the order, the offender
must reside—
(a)

with an individual specified in the order, or

(b)

at a place specified in the order.

para.16(2) - a court may not by virtue of sub-paragraph (1)(a) include in a youth rehabilitation order
a requirement that the offender reside with an individual unless that individual has
consented to the requirement.
para.16(3) - in this paragraph, a residence requirement falling within sub-paragraph (1)(b) is
referred to as “a place of residence requirement”.
para.16(4) - a court may not include a place of residence requirement in a youth rehabilitation
order unless the offender was aged 16 or over at the time of conviction.
para.16(5) - if the order so provides, a place of residence requirement does not prohibit the
offender from residing, with the prior approval of the responsible officer, at a place
other than that specified in the order.
para.16(6) - before making a youth rehabilitation order containing a place of residence
requirement, the court must consider the home surroundings of the offender.
para.16(7) - a court may not specify a hostel or other institution as the place where an offender
must reside for the purposes of a place of residence requirement except on the
recommendation of—
(a)

801
802

a member of a youth offending team,

Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)

453

Part 3.3 – Non-custodial penalties

(b)

an officer of a local probation board,

(c)

an officer of a provider of probation services, or

(d)

a social worker of a local authority.

CJIA 2008 Sch.1 para.17 803 : Local authority residence requirement
para.17(1) - in this Part of this Act, “local authority residence requirement”, in relation to a youth
rehabilitation order, means a requirement that, during the period specified in the order,
the offender must reside in accommodation provided by or on behalf of a local authority
specified in the order for the purposes of the requirement.
para.17(2) - a youth rehabilitation order which imposes a local authority residence requirement
may also stipulate that the offender is not to reside with a person specified in the order.
para.17(3) - a court may not include a local authority residence requirement in a youth
rehabilitation order made in respect of an offence unless it is satisfied—
(a)

that the behaviour which constituted the offence was due to a significant extent to
the circumstances in which the offender was living, and

(b)

that the imposition of that requirement will assist in the offender’s rehabilitation.

para.17(4) - a court may not include a local authority residence requirement in a youth
rehabilitation order unless it has consulted—
(a)

a parent or guardian of the offender (unless it is impracticable to consult such a
person), and

(b)

the local authority which is to receive the offender.

para.17(5) - a youth rehabilitation order which imposes a local authority residence requirement
must specify, as the local authority which is to receive the offender, the local authority
in whose area the offender resides or is to reside.
para.17(6) - any period specified in a youth rehabilitation order as a period for which the offender
must reside in accommodation provided by or on behalf of a local authority must—
(a)

not be longer than 6 months, and

(b)

not include any period after the offender has reached the age of 18.

CJIA 2008 Sch.1 para.18 804 : Fostering requirement
para.18(1) - in this Part of this Act “fostering requirement”, in relation to a youth rehabilitation order,
means a requirement that, for a period specified in the order, the offender must reside
with a local authority foster parent.
para.18(2) - a period specified in a youth rehabilitation order as a period for which the offender
must reside with a local authority foster parent must—
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(a)

end no later than the end of the period of 12 months beginning with the date on
which the requirement first has effect (but subject to paragraphs 6(9), 8(9) and
16(2) of Schedule 2), and

(b)

not include any period after the offender has reached the age of 18.
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para.18(3) - a youth rehabilitation order which imposes a fostering requirement must specify the
local authority which is to place the offender with a local authority foster parent under
section 22C of the Children Act 1989 (c. 41).
para.18(4) - the authority so specified must be the local authority in whose area the offender
resides or is to reside.
para.18(5) - if at any time during the period specified under sub-paragraph (1), the responsible
officer notifies the offender—
(a)

that no suitable local authority foster parent is available, and

(b)

that the responsible officer has applied or proposes to apply under Part 3 or 4 of
Schedule 2 for the revocation or amendment of the order,

the fostering requirement is, until the determination of the application, to be taken to
require the offender to reside in accommodation provided by or on behalf of a local
authority.
para.18(6) - this paragraph does not affect the power of a local authority to place with a local
authority foster parent an offender in respect of whom a local authority residence
requirement is imposed.
para.18(7) - a court may not include a fostering requirement in a youth rehabilitation order unless
the court has been notified by the Secretary of State that arrangements for
implementing such a requirement are available in the area of the local authority which
is to place the offender with a local authority foster parent.
para.18(8) - in this paragraph, “local authority foster parent” has the same meaning as it has in the
Children Act 1989.
Note: para.18 has two versions, one for England and one for Wales; the difference between the
two pertains to the para.18(3) and the section under the Children Act 1989 under which the LA is
going to place the offender with a local authority foster parent.
CJIA 2008 Sch.1 para.19 805 : Pre-conditions to imposing local authority residence
requirement or fostering requirement
para.19(1) - a court may not include a local authority residence requirement or a fostering
requirement in a youth rehabilitation order in respect of an offender unless—
(a)

the offender was legally represented at the relevant time in court, or

(b)

either of the conditions in sub-paragraph (2) is satisfied.

para.19(2) - those conditions are—
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(a)

that representation was made available to the offender for the purposes of the
proceedings under Part 1 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 but was withdrawn because of the offender’s conduct, or

(b)

that the offender has been informed of the right to apply for such representation
for the purposes of the proceedings and has had the opportunity to do so, but
nevertheless refused or failed to apply.
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para.19(3) - in this paragraph—
“the proceedings” means—
(a)

the whole proceedings, or

(b)

the part of the proceedings relating to the imposition of the local authority
residence requirement or the fostering requirement;

“the relevant time” means the time when the court is considering whether to impose
that requirement.
CJIA 2008 Sch.1 para.20 806 : Mental health treatment requirement
para.20(1) - in this Part of this Act “mental health treatment requirement”, in relation to a youth
rehabilitation order, means a requirement that the offender must submit, during a
period or periods specified in the order, to treatment by or under the direction of a
registered medical practitioner or a registered psychologist (or both, for different
periods) with a view to the improvement of the offender’s mental condition .
para.20(2) - the treatment required during a period specified under sub-paragraph (1) must be
such one of the following kinds of treatment as may be specified in the youth
rehabilitation order—
(a)

treatment as a resident patient in a care home within the meaning of the Care
Standards Act 2000 (c. 14) , an independent hospital or a hospital within the
meaning of the Mental Health Act 1983 (c. 20), but not in hospital premises
where high security psychiatric services within the meaning of that Act are
provided;

(b)

treatment as a non-resident patient at such institution or place as may be
specified in the order;

(c)

treatment by or under the direction of such registered medical practitioner or
registered psychologist (or both) as may be so specified;

but the order must not otherwise specify the nature of the treatment.
para.20(3) - a court may not include a mental health treatment requirement in a youth rehabilitation
order unless—
(a)

the court is satisfied that the mental condition of the offender—
(i)

is such as requires and may be susceptible to treatment, but

(ii)

is not such as to warrant the making of a hospital order or guardianship
order within the meaning of the Mental Health Act 1983,

(b)

the court is also satisfied that arrangements have been or can be made for the
treatment intended to be specified in the order (including, where the offender is to
be required to submit to treatment as a resident patient, arrangements for the
reception of the offender), and

(c)

the offender has expressed willingness to comply with the requirement.

para.20(4) - while the offender is under treatment as a resident patient in pursuance of a mental
health treatment requirement of a youth rehabilitation order, the responsible officer is to
carry out the supervision of the offender to such extent only as may be necessary for
the purpose of the revocation or amendment of the order.
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para.20(4A) - in sub-paragraph (2) “independent hospital”—
(a)

in relation to England, means a hospital as defined by section 275 of the National
Health Service Act 2006 that is not a health service hospital as defined by that
section; and

(b)

in relation to Wales, has the same meaning as in the Care Standards Act 2000.

para.20(6) - in this paragraph and paragraph 21, “registered psychologist” means a person for the
time being registered in the part of the register maintained under the Health
Professions Order 2001 which relates to practitioner psychologists.
CJIA 2008 Sch.1 para.21 807 : Mental health treatment at place other than specified in the
order
para.21(1) - where the registered medical practitioner or [registered psychologist] 1 by whom or
under whose direction an offender is being treated in pursuance of a mental health
treatment requirement is of the opinion that part of the treatment can be better or more
conveniently given in or at an institution or place which—
(a)

is not specified in the youth rehabilitation order, and

(b)

is one in or at which the treatment of the offender will be given by or under the
direction of a registered medical practitioner or registered psychologist,

the medical practitioner or psychologist may make arrangements for the offender to be
treated accordingly.
para.21(2) - such arrangements as are mentioned in sub-paragraph (1) may only be made if the
offender has expressed willingness for the treatment to be given as mentioned in that
sub-paragraph.
para.21(3) - such arrangements as are mentioned in sub-paragraph (1) may provide for part of the
treatment to be provided to the offender as a resident patient in an institution or place
notwithstanding that the institution or place is not one which could have been specified
for that purpose in the youth rehabilitation order.
para.21(4) - where any such arrangements as are mentioned in sub-paragraph (1) are made for
the treatment of an offender—
(a)

the registered medical practitioner or registered psychologist by whom the
arrangements are made must give notice in writing to the offender’s responsible
officer, specifying the institution or place in or at which the treatment is to be
carried out, and

(b)

the treatment provided for by the arrangements is deemed to be treatment to
which the offender is required to submit in pursuance of the youth rehabilitation
order.

CJIA 2008 Sch.1 para.22 808 : Drug treatment requirement
para.22(1) - in this Part of this Act, “drug treatment requirement”, in relation to a youth rehabilitation
order, means a requirement that the offender must submit, during a period or periods
specified in the order, to treatment, by or under the direction of a person so specified
having the necessary qualifications or experience (“the treatment provider”), with a
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view to the reduction or elimination of the offender’s dependency on, or propensity to
misuse, drugs.
para.22(2) - a court may not include a drug treatment requirement in a youth rehabilitation order
unless it is satisfied—
(a)

that the offender is dependent on, or has a propensity to misuse, drugs, and

(b)

that the offender’s dependency or propensity is such as requires and may be
susceptible to treatment.

para.22(3) - the treatment required during a period specified under sub-paragraph (1) must be
such one of the following kinds of treatment as may be specified in the youth
rehabilitation order—
(a)

treatment as a resident in such institution or place as may be specified in the
order, or

(b)

treatment as a non-resident at such institution or place, and at such intervals, as
may be so specified,

but the order must not otherwise specify the nature of the treatment.
para.22(4) - a court may not include a drug treatment requirement in a youth rehabilitation order
unless—
(a)

the court has been notified by the Secretary of State that arrangements for
implementing drug treatment requirements are in force in the local justice area in
which the offender resides or is to reside,

(b)

the court is satisfied that arrangements have been or can be made for the
treatment intended to be specified in the order (including, where the offender is to
be required to submit to treatment as a resident, arrangements for the reception
of the offender),

(c)

the requirement has been recommended to the court as suitable for the offender
by a member of a youth offending team, an officer of a local probation board or
an officer of a provider of probation services, and

(d)

the offender has expressed willingness to comply with the requirement.

para.22(5) - in this paragraph “drug” means a controlled drug as defined by section 2 of the Misuse
of Drugs Act 1971 (c. 38).
CJIA 2008 Sch.1 para.23 809 : Drug testing requirement
para.23(1) - in this Part of this Act, “drug testing requirement”, in relation to a youth rehabilitation
order, means a requirement that, for the purpose of ascertaining whether there is any
drug in the offender’s body during any treatment period, the offender must, during that
period, provide samples in accordance with instructions given by the responsible officer
or the treatment provider.
para.23(2) - in sub-paragraph (1)—
“drug”has the same meaning as in paragraph 22,
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“treatment period” means a period specified in the youth rehabilitation order as a period
during which the offender must submit to treatment as mentioned in sub-paragraph (1)
of that paragraph, and
“the treatment provider” has the meaning given by that sub-paragraph.
para.23(3) - a court may not include a drug testing requirement in a youth rehabilitation order
unless—
(a)

the court has been notified by the Secretary of State that arrangements for
implementing drug testing requirements are in force in the local justice area in
which the offender resides or is to reside,

(b)

the order also imposes a drug treatment requirement, and

(c)

the offender has expressed willingness to comply with the requirement.

para.23(4) - a youth rehabilitation order which imposes a drug testing requirement—
(a)

must specify for each month the minimum number of occasions on which
samples are to be provided, and

(b)

may specify—
(i)

times at which and circumstances in which the responsible officer or
treatment provider may require samples to be provided, and

(ii)

descriptions of the samples which may be so required.

para.23(5) - a youth rehabilitation order which imposes a drug testing requirement must provide for
the results of tests carried out otherwise than by the responsible officer on samples
provided by the offender in pursuance of the requirement to be communicated to the
responsible officer.
CJIA 2008 Sch.1 para.24 810 : Intoxicating substance treatment requirement
para.24(1) - in this Part of this Act, “intoxicating substance treatment requirement”, in relation to a
youth rehabilitation order, means a requirement that the offender must submit, during a
period or periods specified in the order, to treatment, by or under the direction of a
person so specified having the necessary qualifications or experience, with a view to
the reduction or elimination of the offender’s dependency on or propensity to misuse
intoxicating substances.
para.24(2) - a court may not include an intoxicating substance treatment requirement in a youth
rehabilitation order unless it is satisfied—
(a)

that the offender is dependent on, or has a propensity to misuse, intoxicating
substances, and

(b)

that the offender’s dependency or propensity is such as requires and may be
susceptible to treatment.

para.24(3) - the treatment required during a period specified under sub-paragraph (1) must be
such one of the following kinds of treatment as may be specified in the youth
rehabilitation order—
(a)
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(b)

treatment as a non-resident at such institution or place, and at such intervals, as
may be so specified,

but the order must not otherwise specify the nature of the treatment.
para.24(4) - a court may not include an intoxicating substance treatment requirement in a youth
rehabilitation order unless—
(a)

the court is satisfied that arrangements have been or can be made for the
treatment intended to be specified in the order (including, where the offender is to
be required to submit to treatment as a resident, arrangements for the reception
of the offender),

(b)

the requirement has been recommended to the court as suitable for the offender
by a member of a youth offending team, an officer of a local probation board or
an officer of a provider of probation services, and

(c)

the offender has expressed willingness to comply with the requirement.

para.24(5) - in this paragraph “intoxicating substance” means—
(a)

alcohol, or

(b)

any other substance or product (other than a drug) which is, or the fumes of
which are, capable of being inhaled or otherwise used for the purpose of causing
intoxication.

para.24(6) - in sub-paragraph (5)(b) “drug” means a controlled drug as defined by section 2 of the
Misuse of Drugs Act 1971 (c. 38).
CJIA 2008 Sch.1 para.25 811 : Education requirement
para.25(1) - in this Part of this Act “education requirement”, in relation to a youth rehabilitation
order, means a requirement that the offender must comply, during a period or periods
specified in the order, with approved education arrangements.
para.25(2) - for this purpose, “approved education arrangements” means arrangements for the
offender’s education—
(a)

made for the time being by the offender’s parent or guardian, and

(b)

approved by the local authority specified in the order.

para.25(3) - the local authority so specified must be the local authority for the area in which the
offender resides or is to reside.
para.25(4) - a court may not include an education requirement in a youth rehabilitation order
unless—
(a)

it has consulted the local authority proposed to be specified in the order with
regard to the proposal to include the requirement, and

(b)

it is satisfied—
(i)
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to receive efficient fulltime education suitable to the offender’s age, ability,
aptitude and special educational needs (if any), and
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(ii)

that, having regard to the circumstances of the case, the inclusion of the
education requirement is necessary for securing the good conduct of the
offender or for preventing the commission of further offences.

para.25(5) - any period specified in a youth rehabilitation order as a period during which an
offender must comply with approved education arrangements must not include any
period after the offender has ceased to be of compulsory school age.
para.25(6) - in this paragraph, “local authority” and “parent” have the same meanings as in the
Education Act 1996 (c. 56).
CJIA 2008 Sch.1 para.26 812 : Electronic monitoring requirement
para.26(1) - in this Part of this Act “electronic monitoring requirement”, in relation to a youth
rehabilitation order, means a requirement for securing the electronic monitoring of the
offender’s compliance with other requirements imposed by the order during a period
specified in the order or determined by the responsible officer in accordance with the
order.
para.26(2) - where an electronic monitoring requirement is required to take effect during a period
determined by the responsible officer in accordance with the youth rehabilitation order,
the responsible officer must, before the beginning of that period, notify—
(a)

the offender,

(b)

the person responsible for the monitoring, and

(c)

any person falling within sub-paragraph (3)(b),

of the time when the period is to begin.
para.26(3) - where—
(a)

it is proposed to include an electronic monitoring requirement in a youth
rehabilitation order, but

(b)

there is a person (other than the offender) without whose cooperation it will not
be practicable to secure that the monitoring takes place,

the requirement may not be included in the order without that person’s consent.
para.26(4) - a youth rehabilitation order which imposes an electronic monitoring requirement must
include provision for making a person responsible for the monitoring.
para.26(5) - the person who is made responsible for the monitoring must be of a description
specified in an order made by the Secretary of State.
para.26(6) - a court may not include an electronic monitoring requirement in a youth rehabilitation
order unless the court—
(a)

has been notified by the Secretary of State that arrangements for electronic
monitoring of offenders are available—
(i)
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in the local justice area proposed to be specified in the order, and
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(ii)

(b)

for each requirement mentioned in the first column of the Table in subparagraph (7) which the court proposes to include in the order, in the area
in which the relevant place is situated, and

is satisfied that the necessary provision can be made under the arrangements
currently available.

para.26(7) - for the purposes of sub-paragraph (6), “relevant place”, in relation to a requirement
mentioned in the first column of the following Table which the court proposes to include
in the order, means the place mentioned in relation to it in the second column of the
Table.
Proposed requirement of
youth rehabilitation order

Relevant place

Curfew requirement.

The place which the court proposes to specify in the
order for the purposes of that requirement.

Exclusion requirement.

The place (within the meaning of paragraph 15) which the
court proposes to specify in the order.

Attendance centre
requirement.

The attendance centre which the court proposes to
specify in the order.

Power to amend limits in requirements
CJIA 2008 Sch.1 para.27 813 : SoS has power to amend limits of certain requirements
para.27(1) - the Secretary of State may by order amend—
(a)

paragraph 10(2) (unpaid work requirement), or

(b)

paragraph 14(2) (curfew requirement),

by substituting, for the maximum number of hours for the time being specified in that
provision, such other number of hours as may be specified in the order.
para.27(2) - the Secretary of State may by order amend any of the provisions mentioned in subparagraph (3) by substituting, for any period for the time being specified in the
provision, such other period as may be specified in the order.
para.27(3) - those provisions are—
(a)

paragraph 14(3) (curfew requirement);

(b)

paragraph 15(2) (exclusion requirement);

(c)

paragraph 17(6) (local authority residence requirement);

(d)

paragraph 18(2) (fostering requirement).

para.27(4) - an order under this paragraph which amends paragraph 18(2) may also make
consequential amendments of paragraphs 6(9), 8(9) and 16(2) of Schedule 2.
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3.3.3.1.4

Duties when making an order

Duties of the court
CJIA 2008 Sch.1 para.28 814 : Family circumstances
para.28 -

before making a youth rehabilitation order, the court must obtain and consider
information about the offender’s family circumstances and the likely effect of such an
order on those circumstances.

CJIA 2008 Sch.1 para.29 815 : Compatibility of requirements
para.29(1) - before making—
(a)

a youth rehabilitation order imposing two or more requirements, or

(b)

two or more youth rehabilitation orders in respect of associated offences,

the court must consider whether, in the circumstances of the case, the requirements to
be imposed by the order or orders are compatible with each other.
para.29(2) - sub-paragraph (1) is subject to paragraphs 2, 3(4) and 4(4).
para.29(3) - the court must ensure, as far as practicable, that any requirement imposed by a youth
rehabilitation order is such as to avoid—
(a)

any conflict with the offender’s religious beliefs,

(b)

any interference with the times, if any, at which the offender normally works or
attends school or any other educational establishment, and

(c)

any conflict with the requirements of any other youth rehabilitation order to which
the offender may be subject.

para.294) - the Secretary of State may by order provide that sub-paragraph (3) is to have effect
with such additional restrictions as may be specified in the order.
CJIA 2008 Sch.1 para.33 816 : Requirement to specify local justice area
para.33 -

a YRO must specify the local justice area in which the offender resides or will reside

CJIA 2008 Sch.1 para.34 817 : Copies of the order
para.34(1) - the court by which any youth rehabilitation order is made must forthwith provide copies
of the order—
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(a)

to the offender,

(b)

if the offender is aged under 14, to the offender’s parent or guardian, and

(c)

to a member of a youth offending team assigned to the court, to an officer of a
local probation board assigned to the court or to an officer of a provider of
probation services.
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para.34(2) - sub-paragraph (3) applies where a youth rehabilitation order—
(a)

is made by the Crown Court, or

(b)

is made by a magistrates’ court which does not act in the local justice area
specified in the order.

para.34(3) - the court making the order must—
(a)

(b)

provide to the magistrates’ court acting in the local justice area specified in the
order—
(i)

a copy of the order, and

(ii)

such documents and information relating to the case as it considers likely to
be of assistance to a court acting in that area in the exercise of its functions
in relation to the order, and

provide a copy of the order to the local probation board acting for that area or (as
the case may be) a provider of probation services operating in that area.

para.34(4) - where a youth rehabilitation order imposes any requirement specified in the first
column of the following Table, the court by which the order is made must also forthwith
provide the person specified in relation to that requirement in the second column of that
Table with a copy of so much of the order as relates to that requirement.
Requirement

Person to whom copy of requirement
is to be given

An activity requirement specifying a place The person in charge of that place.
under paragraph 6(1)(a).
An activity requirement specifying an
activity under paragraph 6(1)(b).

The person in charge of that activity.

An activity requirement specifying a
residential exercise under paragraph
6(1)(c).

The person in charge of the place or
activity specified under paragraph 6(4) in
relation to that residential exercise.

An attendance centre requirement.

The officer in charge of the attendance
centre specified under paragraph 12(1).

An exclusion requirement imposed for the The person intended to be protected.
purpose (or partly for the purpose) of
protecting a person from being
approached by the offender.
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A residence requirement requiring
residence with an individual.

The individual specified under paragraph
16(1)(a).

A place of residence requirement (within
the meaning of paragraph 16) relating to
residence in an institution.

The person in charge of the institution.

A local authority residence requirement.

The local authority specified under
paragraph 17(1).

A mental health treatment requirement.

The person in charge of the institution or
place specified under sub-paragraph
(2)(a) or (b) of paragraph 20, or the
person specified under sub-paragraph
(2)(c) of that paragraph.
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Requirement

Person to whom copy of requirement
is to be given

A drug treatment requirement.

The treatment provider specified under
paragraph 22(1).

A drug testing requirement.

The treatment provider specified under
paragraph 22(1).

An intoxicating substance treatment
requirement

The person specified under paragraph
24(1).

An education requirement.

The local authority specified under
paragraph 25(2).

An electronic monitoring requirement.

Any person who by virtue of paragraph
26(4) will be responsible for the
electronic monitoring.
Any person without whose consent the
requirement could not have been
included in the order.

CJA 2003 s.174 818 : Duty to give reasons etc.
s.174(8) - where the offender is under 18 and the court imposes a sentence that may only be
imposed in the offender’s case if the court is of the opinion mentioned in—
(a)

section 1(4)(a) to (c) of the Criminal Justice and Immigration Act 2008 and
section 148(1) of this Act (youth rehabilitation order with intensive supervision
and surveillance or with fostering), or

(b)

section 152(2) of this Act (discretionary custodial sentence),

the court must state why it is of that opinion.
Duties of the responsible officer
CJIA 2008 s.5 819 : Responsible officer and offender: duties in relation to the other
s.5(1) -

s.5(2) -

818

819

where a youth rehabilitation order has effect, it is the duty of the responsible officer—
(a)

to make any arrangements that are necessary in connection with the
requirements imposed by the order,

(b)

to promote the offender’s compliance with those requirements, and

(c)

where appropriate, to take steps to enforce those requirements.

in subsection (1) “responsible officer”does not include a person falling within section
4(1)(a).

Commencement: LASPOA 2012 s.64(2) inserted a new CJA 2003 s.174, in force 3 December 2012, SI
2012/2906 art.2(a).
Commencement: 30 November 2009, SI 2009/3074 art.2(e)
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s.5(3) -

in giving instructions in pursuance of a youth rehabilitation order relating to an offender,
the responsible officer must ensure, as far as practicable, that any instruction is such
as to avoid—
(a)

any conflict with the offender’s religious beliefs,

(b)

any interference with the times, if any, at which the offender normally works or
attends school or any other educational establishment, and

(c)

any conflict with the requirements of any other youth rehabilitation order to which
the offender may be subject.

s.5(4) -

the Secretary of State may by order provide that subsection (3) is to have effect with
such additional restrictions as may be specified in the order.

s.5(5) -

an offender in respect of whom a youth rehabilitation order is in force—
(a)

must keep in touch with the responsible officer in accordance with such
instructions as the offender may from time to time be given by that officer, and

(b)

must notify the responsible officer of any change of address.

s.5(6) -

the obligation imposed by subsection (5) is enforceable as if it were a requirement
imposed by the order.

3.3.3.1.5

Power to provide for review

CJIA 2008 Sch.1 para.35 820 : Power to provide for court review of orders
para.35(1) - the Secretary of State may by order—
(a)

enable or require a court making a youth rehabilitation order to provide for the
order to be reviewed periodically by that or another court,

(b)

enable a court to amend a youth rehabilitation order so as to include or remove a
provision for review by a court, and

(c)

make provision as to the timing and conduct of reviews and as to the powers of
the court on a review.

para.35(2) - an order under this paragraph may, in particular, make provision in relation to youth
rehabilitation orders corresponding to any provision made by sections 191 and 192 of
the Criminal Justice Act 2003 (c. 44) (reviews of suspended sentence orders) in
relation to suspended sentence orders.
para.35(3) - an order under this paragraph may repeal or amend any provision of—

820
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(a)

this Part of this Act, or

(b)

Chapter 1 of Part 12 of the Criminal Justice Act 2003 (general provisions about
sentencing).

Commencement: 1 April 2009, SI 2009/860 art.2(g)
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3.3.3.1.6

Date for compliance with requirements to be specified in order

CJIA 2008 Sch.1 para.32 821 : Date for compliance with requirements to be specified in order
para.32(1) - a youth rehabilitation order must specify a date (“the end date”), not more than 3 years
after the date on which the order takes effect, by which all the requirements in it must
have been complied with.
para.32(2) - if a youth rehabilitation order imposes two or more different requirements falling within
Part 2 of this Schedule, the order may also specify a date by which each of those
requirements must have been complied with; and the last of those dates must be the
same as the end date.
para.32(3) - in the case of a youth rehabilitation order with intensive supervision and surveillance,
the date specified for the purposes of sub-paragraph (1) must not be earlier than 6
months after the date on which the order takes effect.
para.32(4) - subject to paragraph 10(7) (duration of youth rehabilitation order imposing unpaid
work requirement), a youth rehabilitation order ceases to be in force on the end date.
3.3.3.1.7

Further proceedings (Crown Court)

CJIA 2008 Sch.1 para.36 822 : Order made by Crown Court: direction in relation to further
proceedings
para.36(1) - where the Crown Court makes a youth rehabilitation order, it may include in the order
a direction that further proceedings relating to the order be in a youth court or other
magistrates’ court (subject to paragraph 7 of Schedule 2).
para.36(2) - in sub-paragraph (1), “further proceedings”, in relation to a youth rehabilitation order,
means proceedings—

3.3.3.1.8

(a)

for any failure to comply with the order within the meaning given by paragraph
1(2)(b) of Schedule 2, or

(b)

on any application for amendment or revocation of the order under Part 3 or 4 of
that Schedule.

Credit for remand time

CJA 2003 s.149 823 : Imposing a youth rehabilitation order on offender remanded in custody
s.149(1) - in determining the restrictions on liberty to be imposed by a community order or youth
rehabilitation order in respect of an offence, the court may have regard to any period
for which the offender has been remanded in custody in connection with the offence or
any other offence the charge for which was founded on the same facts or evidence.
s.149(2) - in subsection (1) “remanded in custody” has the meaning given by section 242(2).

821
822
823

Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.7. The commencement is of no effect in
relation to offences committed before 4 April 2005, SI 2005/950 art.2 and Sch.2 para.5(2)(a).
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3.3.3.1.9

Interaction with other sentencing orders

Youth-specific orders
CJIA 2008 Sch.1 para.30 824 : YRO with a DTO
para.30(2) - subject to [sub-paragraphs (1A) and (2), a youth rehabilitation order takes effect on
the day on which the order is made.
para.30(2) - in particular, if a detention and training order is in force in respect of an offender, a
court making a youth rehabilitation order in respect of the offender may order that it is
to take effect instead—
(a)

when the period of supervision begins in relation to the detention and training
order in accordance with section 103(1)(a) of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6), or

(b)

on the expiry of the term of the detention and training order.

PCC(S)A 2000 s.19 825 : YRO with a referral order
s.19(1) -

subsections (2) to (5) below apply where a court makes a referral order in respect of an
offence.

s.19(2) -

the court may not deal with the offender for the offence in any of the prohibited ways.

s.19(3) -

the court—

s.19(4) -

(a)

shall, in respect of any connected offence, either sentence the offender by
making a referral order or make an order discharging him absolutely; and

(b)

may not deal with the offender for any such offence in any of the prohibited ways.

for the purposes of subsections (2) and (3) above the prohibited ways are—
(a)

imposing a sentence which consists of or includes a youth rehabilitation order on
the offender […]

CJIA 2008 Sch.1 para.30 826 : YRO with a reparation order
para.30(4)(b) - a court must not make a youth rehabilitation order in respect of an offender at a
time when—
(a)

another youth rehabilitation order, or

(b)

a reparation order made under section 73(1) of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6),

is in force in respect of the offender, unless when it makes the order it revokes the
earlier order.

824
825
826
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Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1) and Sch.11 para.11(1)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
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PCC(S)A 2000 s.73 827 : Reparation order
s.73(4) -

the court may not make a reparation order if it proposes to impose a custodial
sentence, a YRO or a referral order

CJIA 2008 Sch.1 para.30 828 : YRO where another YRO is in force at the time
para.30(4) - the court shall not make a reparation order in respect of the offender if it proposes—
(a)

to pass on him a custodial sentence; or

(b)

to make in respect of him a youth rehabilitation order or a referral order.

CJIA 2008 Sch.1 para.31 829 : YRO with another YRO (multiple offences)
para.31(1) - this paragraph applies where the court is dealing with an offender who has been
convicted of two or more associated offences.
para.31(2) - if, in respect of one of the offences, the court makes an order of any of the following
kinds—
(a)

a youth rehabilitation order with intensive supervision and surveillance,

(b)

a youth rehabilitation order with fostering, or

(c)

any other youth rehabilitation order,

it may not make an order of any other of those kinds in respect of the other offence, or
any of the other offences.
CJIA 2008 Sch.1 para.31 830 : YRO with a YRO (ISS or Fostering)
para.31(1) - this paragraph applies where the court is dealing with an offender who has been
convicted of two or more associated offences.
para.31(2) - if, in respect of one of the offences, the court makes an order of any of the following
kinds—
(a)

a youth rehabilitation order with intensive supervision and surveillance,

(b)

a youth rehabilitation order with fostering, or

(c)

any other youth rehabilitation order,

it may not make an order of any other of those kinds in respect of the other offence, or
any of the other offences.
General orders
MHA 1983 s.37 831 : Hospital and Guardianship orders
s.37(8) -

827
828
829
830
831

where the court imposes a hospital or guardianship order, it may not impose a YRO

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 November 2009, SI 2009/3074 art.2(m)
Commencement: 30 September 1983, MHA 1983 s.149(2)
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3.3.3.1.10 Breach/Revocation/Amendment
CJIA 2008 s.2 832 : Breach, revocation or amendment of youth rehabilitation orders
s.2 -

Schedule 2 makes provision about failures to comply with the requirements of youth
rehabilitation orders and about the revocation or amendment of such orders.

General
CJIA 2008 Sch.2 para.1 833 : Interpretation for the purposes of Schedule 2
para.1(1) - in this Schedule, “the offender”, in relation to a youth rehabilitation order, means the
person in respect of whom the order is made.
para.1(2) - in this Schedule—
(a)

(b)

any reference (however expressed) to an offender’s compliance with a youth
rehabilitation order is a reference to the offender’s compliance with—
(i)

the requirement or requirements imposed by the order, and

(ii)

if the order imposes an attendance centre requirement, rules made under
section 222(1)(d) or (e) of the Criminal Justice Act 2003 (c. 44)
(“attendance centre rules”), and

any reference (however expressed) to the offender’s failure to comply with the
order is a reference to any failure of the offender to comply—
(i)

with a requirement imposed by the order, or

(ii)

if the order imposes an attendance centre requirement, with attendance
centre rules.

para.1(3) - for the purposes of this Schedule—
(a)

a requirement falling within any paragraph of Part 2 of Schedule 1 is of the same
kind as any other requirement falling within that paragraph, and

(b)

an electronic monitoring requirement is a requirement of the same kind as any
requirement falling within Part 2 of Schedule 1 to which it relates.

CJIA 2008 Sch.2 para.2 834 : Orders made on appeal
para.2 -

832
833
834

470

where a youth rehabilitation order has been made on appeal, for the purposes of this
Schedule it is to be treated—
(a)

if it was made on an appeal from a magistrates’ court, as having been made by a
magistrates’ court;

(b)

if it was made on an appeal brought from the Crown Court or from the criminal
division of the Court of Appeal, as having been made by the Crown Court.

Commencement: 30 November 2009, SI 2009/3074 art.2(b)
Commencement: 30 November 2009, SI 2009/3074 art.2(n)
Commencement: 30 November 2009, SI 2009/3074 art.2(n)
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CJIA 2008 Sch.2 para.23 835 : Restrictions on imposition of intensive supervision and
surveillance or fostering
para.23 -

Subsection (4), and the provisions mentioned in subsection (6), of section 1 apply in
relation to a power conferred by paragraph 6(2)(b), 8(2)(b), 13(4)(b) or 14(4)(b) to
impose a requirement as they apply in relation to any power conferred by section 1 or
Part 1 of Schedule 1 to make a youth rehabilitation order which includes such a
requirement.

Breach: Failure to comply
CJIA 2008 Sch.2 para.3 836 : Duty to give warning
para.3(1) - If the responsible officer is of the opinion that the offender has failed without
reasonable excuse to comply with a youth rehabilitation order, the responsible officer
must give the offender a warning under this paragraph unless under paragraph 4(1) or
(3) the responsible officer causes an information to be laid before a justice of the peace
in respect of the failure.
para.3(2) - a warning under this paragraph must—
(a)

describe the circumstances of the failure,

(b)

state that the failure is unacceptable, and

(c)

state that the offender will be liable to be brought before a court—
(i)

in a case where the warning is given during the warned period relating to a
previous warning under this paragraph, if during that period the offender
again fails to comply with the order, or

(ii)

in any other case, if during the warned period relating to the warning, the
offender fails on more than one occasion to comply with the order.

para.3(3) - the responsible officer must, as soon as practicable after the warning has been given,
record that fact.
para.3(4) - in this paragraph, “warned period”, in relation to a warning under this paragraph,
means the period of 12 months beginning with the date on which the warning was
given.
CJIA 2003 Sch.2 para.4 837 : Breach
para.4(1) - if the responsible officer—

835
836
837

(a)

has given a warning (“the first warning”) under paragraph 3 to the offender in
respect of a youth rehabilitation order,

(b)

during the warned period relating to the first warning, has given another warning
under that paragraph to the offender in respect of a failure to comply with the
order, and

(c)

is of the opinion that, during the warned period relating to the first warning, the
offender has again failed without reasonable excuse to comply with the order,

Commencement: 30 November 2009, SI 2009/3074 art.2(n)
Commencement: 30 November 2009, SI 2009/3074 art.2(n)
Commencement: 30 November 2009, SI 2009/3074 art.2(n)
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the responsible officer must cause an information to be laid before a justice of the
peace in respect of the failure mentioned in paragraph (c).
para.4(2) - but sub-paragraph (1) does not apply if the responsible officer is of the opinion that
there are exceptional circumstances which justify not causing an information to be so
laid.
para.4(3) - if—
(a)

the responsible officer is of the opinion that the offender has failed without
reasonable excuse to comply with a youth rehabilitation order, and

(b)

sub-paragraph (1) does not apply (in a case not within subparagraph (2)),

the responsible officer may cause an information to be laid before a justice of the
peace in respect of that failure.
para.4(4) - in this paragraph, “warned period” has the same meaning as in paragraph 3.
CJIA 2008 Sch.2 para.5 838 : Issue of summons or warrant by JP
para.5(1) - if at any time while a youth rehabilitation order is in force it appears on information to a
justice of the peace that an offender has failed to comply with a youth rehabilitation
order, the justice may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it, or

(b)

if the information is in writing and on oath, issue a warrant for the offender’s
arrest.

para.5(2) - any summons or warrant issued under this paragraph must direct the offender to
appear or be brought—
(a)

if the youth rehabilitation order was made by the Crown Court and does not
include a direction under paragraph 36 of Schedule 1, before the Crown Court,
and

(b)

in any other case, before the appropriate court.

para.5(3) - in sub-paragraph (2), “appropriate court” means—
(a)

if the offender is aged under 18, a youth court acting in the relevant local justice
area, and

(b)

if the offender is aged 18 or over, a magistrates’ court (other than a youth court)
acting in that local justice area.

para.5(4) - in sub-paragraph (3), “relevant local justice area” means—
(a)

the local justice area in which the offender resides, or

(b)

if it is not known where the offender resides, the local justice area specified in the
youth rehabilitation order.

para.5(5) - sub-paragraphs (6) and (7) apply where the offender does not appear in answer to a
summons issued under this paragraph.

838
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para.5(6) - if the summons required the offender to appear before the Crown Court, the Crown
Court may—
(a)

unless the summons was issued under this sub-paragraph, issue a further
summons requiring the offender to appear at the place and time specified in it, or

(b)

in any case, issue a warrant for the arrest of the offender.

para.5(7) - if the summons required the offender to appear before a magistrates’ court, the
magistrates’ court may issue a warrant for the arrest of the offender.
CJIA 2008 Sch.2 para.6 839 : Powers of magistrates’ court
para.6(1) - this paragraph applies where—
(a)

an offender appears or is brought before a youth court or other magistrates’ court
under paragraph 5, and

(b)

it is proved to the satisfaction of the court that the offender has failed without
reasonable excuse to comply with the youth rehabilitation order.

para.6(2) - the court may deal with the offender in respect of that failure in any one of the following
ways—
(a)

by ordering the offender to pay a fine of an amount not exceeding £2,500.

(b)

by amending the terms of the youth rehabilitation order so as to impose any
requirement which could have been included in the order when it was made—
(i)

in addition to, or

(ii)

in substitution for,

any requirement or requirements already imposed by the order;
(c)

by dealing with the offender, for the offence in respect of which the order was
made, in any way in which the court could have dealt with the offender for that
offence (had the offender been before that court to be dealt with for it).

para.6(3) - sub-paragraph (2)(b) is subject to sub-paragraphs (6) to (9).
para.6(4) - in dealing with the offender under sub-paragraph (2), the court must take into account
the extent to which the offender has complied with the youth rehabilitation order.
para.6(5) - a fine imposed under sub-paragraph (2)(a) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
para.6(6) - subject to sub-paragraph (6A), any requirement imposed under sub-paragraph (2)(b)
must be capable of being complied with before the date specified under paragraph
32(1) of Schedule 1.
para.6(6A) - when imposing a requirement under sub-paragraph (2)(b), the court may amend the
order to substitute a later date for that specified under paragraph 32(1) of Schedule 1.
para.6(6B) - a date substituted under sub-paragraph (6A)—
(a)

839

may not fall outside the period of six months beginning with the date previously
specified under paragraph 32(1) of Schedule 1;

Commencement: 30 November 2009, SI 2009/3074 art.2(n)
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(b)

subject to that, may fall more than three years after the date on which the order
took effect.

para.6(6C) - the power under sub-paragraph (6A) may not be exercised in relation to an order if
that power or the power in paragraph 8(6A) has previously been exercised in relation to
that order.
para.6(6D) - a date substituted under sub-paragraph (6A) is to be treated as having been specified
in relation to the order under paragraph 32(1) of Schedule 1.
para.6(7) - where—
(a)

the court is dealing with the offender under sub-paragraph (2)(b), and

(b)

the youth rehabilitation order does not contain an unpaid work requirement,

paragraph 10(2) of Schedule 1 applies in relation to the inclusion of such a requirement as if for
“40” there were substituted “20”.
para.6(8) - the court may not under sub-paragraph (2)(b) impose—
(a)

an extended activity requirement, or

(b)

a fostering requirement,

if the order does not already impose such a requirement.
para.6(9) - where—
(a)

the order imposes a fostering requirement (the “original requirement”), and

(b)

under sub-paragraph (2)(b) the court proposes to substitute a new fostering
requirement (“the substitute requirement”) for the original requirement,

paragraph 18(2) of Schedule 1 applies in relation to the substitute requirement as if the reference
to the period of 12 months beginning with the date on which the original requirement
first had effect were a reference to the period of 18 months beginning with that date.
para.6(10) - where—
(a)

the court deals with the offender under sub-paragraph (2)(b), and

(b)

it would not otherwise have the power to amend the youth rehabilitation order
under paragraph 13 (amendment by reason of change of residence),

that paragraph has effect as if references in it to the appropriate court were references
to the court which is dealing with the offender.
para.6(11) - where the court deals with the offender under sub-paragraph (2)(c), it must revoke the
youth rehabilitation order if it is still in force.
para.6(12) - sub-paragraphs (13) to (15) apply where—
(a)

the court is dealing with the offender under sub-paragraph (2)(c), and

(b)

the offender has wilfully and persistently failed to comply with a youth
rehabilitation order.

para.6(13) - the court may impose a youth rehabilitation order with intensive supervision and
surveillance notwithstanding anything in section 1(4)(a) or (b).
para.6(14) - if—
(a)

474

the order is a youth rehabilitation order with intensive supervision and
surveillance, and
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(b)

the offence mentioned in sub-paragraph (2)(c) was punishable with
imprisonment,

the court may impose a custodial sentence notwithstanding anything in section 152(2)
of the Criminal Justice Act 2003 (c. 44) (general restrictions on imposing discretionary
custodial sentences).
para.6(15) - if—
(a)

the order is a youth rehabilitation order with intensive supervision and
surveillance which was imposed by virtue of sub-paragraph (13) or paragraph
8(12), and

(b)

the offence mentioned in sub-paragraph (2)(c) was not punishable with
imprisonment,

for the purposes of dealing with the offender under sub-paragraph (2)(c), the court is to
be taken to have had power to deal with the offender for that offence by making a
detention and training order for a term not exceeding 4 months.
para.6(16) - an offender may appeal to the Crown Court against a sentence imposed under subparagraph (2)(c).
CJIA 2008 Sch.2 para.7 840 : Power of magistrates’ court to refer offender to Crown Court
para.7(1) - sub-paragraph (2) applies if—
(a)

the youth rehabilitation order was made by the Crown Court and contains a
direction under paragraph 36 of Schedule 1, and

(b)

a youth court or other magistrates’ court would (apart from that subparagraph) be
required, or has the power, to deal with the offender in one of the ways
mentioned in paragraph 6(2).

para.7(2) - the court may instead—
(a)

commit the offender in custody, or

(b)

release the offender on bail,

until the offender can be brought or appear before the Crown Court.
para.7(3) - where a court deals with the offender’s case under sub-paragraph (2) it must send to
the Crown Court—
(a)

a certificate signed by a justice of the peace certifying that the offender has failed
to comply with the youth rehabilitation order in the respect specified in the
certificate, and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed is admissible as evidence of the failure
before the Crown Court.

840
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CJIA 2008 Sch.2 para.8 841 : Powers of Crown Court
para.8(1) - this paragraph applies where—
(a)

an offender appears or is brought before the Crown Court under paragraph 5 or
by virtue of paragraph 7(2), and

(b)

it is proved to the satisfaction of that court that the offender has failed without
reasonable excuse to comply with the youth rehabilitation order.

para.8(2) - the Crown Court may deal with the offender in respect of that failure in any one of the
following ways—
(a)

by ordering the offender to pay a fine of an amount not exceeding £2,500,

(b)

by amending the terms of the youth rehabilitation order so as to impose any
requirement which could have been included in the order when it was made—
(i)

in addition to, or

(ii)

in substitution for,

any requirement or requirements already imposed by the order;
(c)

by dealing with the offender, for the offence in respect of which the order was
made, in any way in which the Crown Court could have dealt with the offender for
that offence.

para.8(3) - sub-paragraph (2)(b) is subject to sub-paragraphs (6) to (9).
para.8(4) - in dealing with the offender under sub-paragraph (2), the Crown Court must take into
account the extent to which the offender has complied with the youth rehabilitation
order.
para.8(5) - a fine imposed under sub-paragraph (2)(a) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
para.8(6) - subject to sub-paragraph (6A), any requirement imposed under sub-paragraph (2)(b)
must be capable of being complied with before the date specified under paragraph
32(1) of Schedule 1.
para.8(6A) - when imposing a requirement under sub-paragraph (2)(b), the Crown Court may
amend the order to substitute a later date for that specified under paragraph 32(1) of
Schedule 1.
para.8(6B) - a date substituted under sub-paragraph (6A)—
(a)

may not fall outside the period of six months beginning with the date previously
specified under paragraph 32(1) of Schedule 1;

(b)

subject to that, may fall more than three years after the date on which the order
took effect.

para.8(6C) - the power under sub-paragraph (6A) may not be exercised in relation to an order if
that power or the power in paragraph 6(6A) has previously been exercised in relation to
that order.
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para.8(6D) - a date substituted under sub-paragraph (6A) is to be treated as having been specified
in relation to the order under paragraph 32(1) of Schedule 1.
para.8(7) - where—
(a)

the court is dealing with the offender under sub-paragraph (2)(b), and

(b)

the youth rehabilitation order does not contain an unpaid work requirement,

paragraph 10(2) of Schedule 1 applies in relation to the inclusion of such a requirement as if for
“40” there were substituted “20”.
para.8(8) - the court may not under sub-paragraph (2)(b) impose—
(a)

an extended activity requirement, or

(b)

a fostering requirement,

if the order does not already impose such a requirement.
para.8(9) - where—
(a)

the order imposes a fostering requirement (the “original requirement”), and

(b)

under sub-paragraph (2)(b) the court proposes to substitute a new fostering
requirement (“the substitute requirement”) for the original requirement,

paragraph 18(2) of Schedule 1 applies in relation to the substitute requirement as if the reference
to the period of 12 months beginning with the date on which the original requirement first had effect
were a reference to the period of 18 months beginning with that date.
para.8(10) - where the Crown Court deals with an offender under sub-paragraph (2)(c), it must
revoke the youth rehabilitation order if it is still in force.
para.8(11) - sub-paragraphs (12) to (14) apply where—
(a)

an offender has wilfully and persistently failed to comply with a youth
rehabilitation order; and

(b)

the Crown Court is dealing with the offender under sub-paragraph (2)(c).

para.8(12) - the court may impose a youth rehabilitation order with intensive supervision and
surveillance notwithstanding anything in section 1(4)(a) or (b).
para.8(13) - if—
(a)

the order is a youth rehabilitation order with intensive supervision and
surveillance, and

(b)

the offence mentioned in sub-paragraph (2)(c) was punishable with
imprisonment,

the court may impose a custodial sentence notwithstanding anything in section 152(2)
of the Criminal Justice Act 2003 (c. 44) (general restrictions on imposing discretionary
custodial sentences).
para.8(14) - if—
(a)

the order is a youth rehabilitation order with intensive supervision and
surveillance which was imposed by virtue of paragraph 6(13) or sub-paragraph
(12), and

(b)

the offence mentioned in sub-paragraph (2)(c) was not punishable with
imprisonment,
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for the purposes of dealing with the offender under sub-paragraph (2)(c), the Crown
Court is to be taken to have had power to deal with the offender for that offence by
making a detention and training order for a term not exceeding 4 months.
para.8(15) - in proceedings before the Crown Court under this paragraph any question whether the
offender has failed to comply with the youth rehabilitation order is to be determined by
the court and not by the verdict of a jury.
CJIA 2008 Sch.2 para.9 842 : Restriction of court’s powers where treatment is required
para.9(1) - sub-paragraph (2) applies where a youth rehabilitation order imposes any of the
following requirements in respect of an offender—
(a)

a mental health treatment requirement;

(b)

a drug treatment requirement;

(c)

an intoxicating substance treatment requirement.

para.9(2) - the offender is not to be treated for the purposes of paragraph 6 or 8 as having failed to
comply with the order on the ground only that the offender had refused to undergo any
surgical, electrical or other treatment required by that requirement if, in the opinion of
the court, the refusal was reasonable having regard to all the circumstances.
Revocation
CJIA 2008 Sch.2 para.11 843 : Revocation: powers of appropriate court
para.11(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of any offender,

(b)

the order—

(c)

(i)

was made by a youth court or other magistrates’ court, or

(ii)

was made by the Crown Court and contains a direction under paragraph 36
of Schedule 1, and

the offender or the responsible officer makes an application to the appropriate
court under this sub-paragraph.

para.11(2) - if it appears to the appropriate court to be in the interests of justice to do so, having
regard to circumstances which have arisen since the order was made, the appropriate
court may—
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(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which the appropriate court could have dealt with the
offender for that offence (had the offender been before that court to be
dealt with for it).
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para.11(3) - the circumstances in which a youth rehabilitation order may be revoked under subparagraph (2) include the offender’s making good progress or responding satisfactorily
to supervision or treatment (as the case requires).
para.11(4) - in dealing with an offender under sub-paragraph (2)(b), the appropriate court must
take into account the extent to which the offender has complied with the requirements
of the youth rehabilitation order.
para.11(5) - a person sentenced under sub-paragraph (2)(b) for an offence may appeal to the
Crown Court against the sentence.
para.11(6) - no application may be made by the offender under sub-paragraph (1) while an appeal
against the youth rehabilitation order is pending.
para.11(7) - if an application under sub-paragraph (1) relating to a youth rehabilitation order is
dismissed, then during the period of three months beginning with the date on which it
was dismissed no further such application may be made in relation to the order by any
person except with the consent of the appropriate court.
para.11(8) - in this paragraph, “the appropriate court” means—
(a)

if the offender is aged under 18 when the application under subparagraph (1)
was made, a youth court acting in the local justice area specified in the youth
rehabilitation order, and

(b)

if the offender is aged 18 or over at that time, a magistrates’ court (other than a
youth court) acting in that local justice area.

CJIA 2008 Sch.2 para.12 844 : Revocation: powers of Crown Court
para.12(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of an offender,

(b)

the order—

(c)

(i)

was made by the Crown Court, and

(ii)

does not contain a direction under paragraph 36 of Schedule 1, and

the offender or the responsible officer makes an application to the Crown Court
under this sub-paragraph.

para.12(2) - if it appears to the Crown Court to be in the interests of justice to do so, having regard
to circumstances which have arisen since the youth rehabilitation order was made, the
Crown Court may—
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(a)

revoke the order, or

(b)

both—
(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which the Crown Court could have dealt with the
offender for that offence.
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para.12(3) - the circumstances in which a youth rehabilitation order may be revoked under subparagraph (2) include the offender’s making good progress or responding satisfactorily
to supervision or treatment (as the case requires).
para.12(4) - in dealing with an offender under sub-paragraph (2)(b), the Crown Court must take
into account the extent to which the offender has complied with the youth rehabilitation
order.
para.12(5) - no application may be made by the offender under sub-paragraph (1) while an appeal
against the youth rehabilitation order is pending.
para.12(6) - if an application under sub-paragraph (1) relating to a youth rehabilitation order is
dismissed, then during the period of three months beginning with the date on which it
was dismissed no further such application may be made in relation to the order by any
person except with the consent of the Crown Court.
Amendment
CJIA 2008 Sch.2 para.13 845 : Amendment by appropriate court
para.13(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of an offender,

(b)

the order—

(c)

(i)

was made by a youth court or other magistrates’ court, or

(ii)

was made by the Crown Court and contains a direction under paragraph 36
of Schedule 1, and

an application for the amendment of the order is made to the appropriate court by
the offender or the responsible officer.

para.13(2) - if the appropriate court is satisfied that the offender proposes to reside, or is residing,
in a local justice area (“the new local justice area”) other than the local justice area for
the time being specified in the order, the court—
(a)

must, if the application under sub-paragraph (1)(c) was made by the responsible
officer, or

(b)

may, in any other case,

amend the youth rehabilitation order by substituting the new local justice area for the
area specified in the order.
para.13(3) - sub-paragraph (2) is subject to paragraph 15.
para.13(4) - the appropriate court may by order amend the youth rehabilitation order—
(a)

by cancelling any of the requirements of the order, or

(b)

by replacing any of those requirements with a requirement of the same kind
which could have been included in the order when it was made.

para.13(5) - sub-paragraph (4) is subject to paragraph 16.
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para.13(6) - in this paragraph, “the appropriate court” means—
(a)

if the offender is aged under 18 when the application under sub-paragraph (1)
was made, a youth court acting in the local justice area specified in the youth
rehabilitation order, and

(b)

if the offender is aged 18 or over at that time, a magistrates’ court (other than a
youth court) acting in that local justice area.

CJIA 2008 Sch.2 para.14 846 : Amendment by Crown Court
para.14(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of an offender,

(b)

the order—

(c)

(i)

was made by the Crown Court, and

(ii)

does not contain a direction under paragraph 36 of Schedule 1, and

an application for the amendment of the order is made to the Crown Court by the
offender or the responsible officer.

para.14(2) - if the Crown Court is satisfied that the offender proposes to reside, or is residing, in a
local justice area (“the new local justice area”) other than the local justice area for the
time being specified in the order, the court—
(a)

must, if the application under sub-paragraph (1)(c) was made by the responsible
officer, or

(b)

may, in any other case,

amend the youth rehabilitation order by substituting the new local justice area for the
area specified in the order.
para.14(3) - sub-paragraph (2) is subject to paragraph 15.
para.14(4) - the Crown Court may by order amend the youth rehabilitation order—
(a)

by cancelling any of the requirements of the order, or

(b)

by replacing any of those requirements with a requirement of the same kind
which could have been included in the order when it was made.

para.14(5) - sub-paragraph (4) is subject to paragraph 16.
CJIA 2008 Sch.2 para.15 847 : Exercise of powers under paragraph 13(2) or 14(2): further
provisions
para.15(1) - in sub-paragraphs (2) and (3), “specific area requirement”, in relation to a youth
rehabilitation order, means a requirement contained in the order which, in the opinion
of the court, cannot be complied with unless the offender continues to reside in the
local justice area specified in the youth rehabilitation order.
para.15(2) - a court may not under paragraph 13(2) or 14(2) amend a youth rehabilitation order
which contains specific area requirements unless, in accordance with paragraph 13(4)
or, as the case may be, 14(4), it either—
846
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(a)

cancels those requirements, or

(b)

substitutes for those requirements other requirements which can be complied
with if the offender resides in the new local justice area mentioned in paragraph
13(2) or (as the case may be) 14(2).

para.15(3) - if—
(a)

the application under paragraph 13(1)(c) or 14(1)(c) was made by the
responsible officer, and

(b)

the youth rehabilitation order contains specific area requirements,

the court must, unless it considers it inappropriate to do so, so exercise its powers
under paragraph 13(4) or, as the case may be, 14(4) that it is not prevented by subparagraph (2) from amending the order under paragraph 13(2) or, as the case may be,
14(2).
para.15(4) - the court may not under paragraph 13(2) or, as the case may be, 14(2) amend a youth
rehabilitation order imposing a programme requirement unless the court is satisfied
that a programme which—
(a)

corresponds as nearly as practicable to the programme specified in the order for
the purposes of that requirement, and

(b)

is suitable for the offender,

is available in the new local justice area.
CJIA 2008 Sch.2 para.16 848 : Exercise of powers under paragraph 13(4) or 14(4): further
provisions
para.16(1) - subject to paragraph 16A, any requirement imposed under paragraph 13(4)(b) or
14(4)(b) must be capable of being complied with before the date specified under
paragraph 32(1) of Schedule 1.
para.16(2) - where—
(a)

a youth rehabilitation order imposes a fostering requirement (the “original
requirement”), and

(b)

under paragraph 13(4)(b) or 14(4)(b) a court proposes to substitute a new
fostering requirement (“the substitute requirement”) for the original requirement,

paragraph 18(2) of Schedule 1 applies in relation to the substitute requirement as if the reference
to the period of 12 months beginning with the date on which the original requirement first had effect
were a reference to the period of 18 months beginning with that date.
para.16(3) - the court may not under paragraph 13(4) or 14(4) impose—
(a)

a mental health treatment requirement,

(b)

a drug treatment requirement, or

(c)

a drug testing requirement,

unless the offender has expressed willingness to comply with the requirement.
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para.16(4) - if an offender fails to express willingness to comply with a mental health treatment
requirement, a drug treatment requirement or a drug testing requirement which the
court proposes to impose under paragraph 13(4) or 14(4), the court may—
(a)

revoke the youth rehabilitation order, and

(b)

deal with the offender, for the offence in respect of which the order was made, in
any way in which that court could have dealt with the offender for that offence
(had the offender been before that court to be dealt with for it).

para.16(5) - in dealing with the offender under sub-paragraph (4)(b), the court must take into
account the extent to which the offender has complied with the order.
CJIA 2008 Sch.2 para.16A 849 : Extension of order
para.16A(1) - the appropriate court may, on the application of the offender or the responsible
officer, amend a youth rehabilitation order by substituting a later date for that specified
under paragraph 32(1) of Schedule 1.
para.16A(2) - a date substituted under sub-paragraph (1)—
(a)

may not fall outside the period of six months beginning with the date previously
specified under paragraph 32(1) of Schedule 1;

(b)

subject to that, may fall more than three years after the date on which the order
took effect.

para.16A(3) - the power under sub-paragraph (1) may not be exercised in relation to an order if it
has previously been exercised in relation to that order.
para.16A(4) - a date substituted under sub-paragraph (1) is to be treated as having been specified
in relation to the order under paragraph 32(1) of Schedule 1.
para.16A(5) - in this paragraph “the appropriate court” means—
(a)

if the order was made by a youth court or other magistrates’ court, or was made
by the Crown Court and contains a direction under paragraph 36 of Schedule 1,
the court determined under sub-paragraph (6), and

(b)

if the order was made by the Crown Court and does not contain a direction under
paragraph 36 of Schedule 1, the Crown Court.

para.16A(6) - the court referred to in sub-paragraph (5)(a) is—
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(a)

if the offender is aged under 18 when the application is made, a youth court
acting in the local justice area specified in the youth rehabilitation order, and

(b)

if the offender is aged 18 or over at that time, a magistrates’ court (other than a
youth court) acting in that local justice area.

Commencement: 3 December 2012, inserted by LASPOA 2012 s.83(5), SI 2012/2906 art.2(a), the
insertion is of no effect in relation to a YRO imposed before the commencement date, SI 2012/2906
art.5(2).
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CJIA 2008 Sch.2 para.17 850 : Extension of unpaid work requirement
para.17 -

where—
(a)

a youth rehabilitation order imposing an unpaid work requirement is in force in
respect of an offender, and

(b)

on the application of the offender or the responsible officer, it appears to the
appropriate court that it would be in the interests of justice to do so having regard
to circumstances which have arisen since the order was made,

the court may, in relation to the order, extend the period of 12 months specified in
paragraph 10(6) of Schedule 1.
Breach: Subsequent conviction
CJIA 2008 Sch.2 para.18 851 : Powers of magistrates’ court following subsequent conviction
para.18(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of an offender, and

(b)

the offender is convicted of an offence (the “further offence”) by a youth court or
other magistrates’ court (“the convicting court”).

para.18(2) - sub-paragraphs (3) and (4) apply where—
(a)

(b)

the youth rehabilitation order—
(i)

was made by a youth court or other magistrates’ court, or

(ii)

was made by the Crown Court and contains a direction under paragraph 36
of Schedule 1, and

the convicting court is dealing with the offender for the further offence.

para.18(3) - the convicting court may revoke the order.
para.18(4) - where the convicting court revokes the order under sub-paragraph (3), it may deal with
the offender, for the offence in respect of which the order was made, in any way in
which it could have dealt with the offender for that offence (had the offender been
before that court to be dealt with for the offence).
para.18(5) - the convicting court may not exercise its powers under sub-paragraph (3) or (4) unless
it considers that it would be in the interests of justice to do so, having regard to
circumstances which have arisen since the youth rehabilitation order was made.
para.18(6) - in dealing with an offender under sub-paragraph (4), the sentencing court must take
into account the extent to which the offender has complied with the order.
para.18(7) - a person sentenced under sub-paragraph (4) for an offence may appeal to the Crown
Court against the sentence.
para.18(8) - sub-paragraph (9) applies where—
(a)
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the youth rehabilitation order was made by the Crown Court and contains a
direction under paragraph 36 of Schedule 1, and

Commencement: 30 November 2009, SI 2009/3074 art.2(n)
Commencement: 30 November 2009, SI 2009/3074 art.2(n)

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(b)

the convicting court would, but for that sub-paragraph, deal with the offender for
the further offence.

para.18(9) - the convicting court may, instead of proceeding under sub-paragraph (3)—
(a)

commit the offender in custody, or

(b)

release the offender on bail,

until the offender can be brought before the Crown Court.
para.18(10) - sub-paragraph (11) applies if the youth rehabilitation order was made by the Crown
court and does not contain a direction under paragraph 36 of Schedule 1.
para.18(11) - the convicting court may—
(a)

commit the offender in custody, or

(b)

release the offender on bail,

until the offender can be brought or appear before the Crown Court.
para.18(12) - where the convicting court deals with an offender’s case under sub-paragraph (9) or
(11), it must send to the Crown Court such particulars of the case as may be desirable.
CJIA 2008 Sch.2 para.19 852 : Powers of Crown Court following subsequent conviction
para.19(1) - this paragraph applies where—
(a)

a youth rehabilitation order is in force in respect of an offender, and

(b)

the offender—
(i)

is convicted by the Crown Court of an offence, or

(ii)

is brought or appears before the Crown Court by virtue of paragraph 18(9)
or (11) or having been committed by the magistrates’ court to the Crown
Court for sentence.

para.19(2) - the Crown Court may revoke the order.
para.19(3) - where the Crown Court revokes the order under sub-paragraph (2), the Crown Court
may deal with the offender, for the offence in respect of which the order was made, in
any way in which the court which made the order could have dealt with the offender for
that offence.
para.19(4) - the Crown Court must not exercise its powers under sub-paragraph (2) or (3) unless it
considers that it would be in the interests of justice to do so, having regard to
circumstances which have arisen since the youth rehabilitation order was made.
para.19(5) - in dealing with an offender under sub-paragraph (3), the Crown Court must take into
account the extent to which the offender has complied with the order.
para.19(6) - if the offender is brought or appears before the Crown Court by virtue of paragraph
18(9) or (11), the Crown Court may deal with the offender for the further offence in any
way which the convicting court could have dealt with the offender for that offence.
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para.19(7) - in sub-paragraph (6), “further offence” and “the convicting court” have the same
meanings as in paragraph 18.
Provisions dealing with procedure etc.
CJIA 2008 Sch.2 para.20 853 : Appearance of offender before the court
para.20(1) - subject to sub-paragraph (2), where, otherwise than on the application of the offender,
a court proposes to exercise its powers under Part 3, 4 or 5 of this Schedule, the
court—
(a)

must summon the offender to appear before the court, and

(b)

if the offender does not appear in answer to the summons, may issue a warrant
for the offender’s arrest.

para.20(2) - sub-paragraph (1) does not apply where a court proposes to make an order—
(a)

revoking a youth rehabilitation order,

(b)

cancelling, or reducing the duration of, a requirement of a youth rehabilitation
order, or

(c)

substituting a new local justice area or place for one specified in a youth
rehabilitation order.

CJIA 2008 Sch.2 para.21 854 : Warrants
para.21(1) - sub-paragraph (2) applies where an offender is arrested in pursuance of a warrant
issued by virtue of this Schedule and cannot be brought immediately before the court
before which the warrant directs the offender to be brought (“the relevant court”).
para.21(2) - the person in whose custody the offender is—
(a)

may make arrangements for the offender’s detention in a place of safety for a
period of not more than 72 hours from the time of the arrest, and

(b)

must within that period bring the offender before a magistrates’ court.

para.21(3) - in the case of a warrant issued by the Crown Court, section 81(5) of the Supreme
Court Act 1981 (c. 54) (duty to bring person before magistrates’ court) does not apply.
para.21(4) - a person who is detained under arrangements made under sub-paragraph (2)(a) is
deemed to be in legal custody.
para.21(5) - in sub-paragraph (2)(a) “place of safety”has the same meaning as in the Children and
Young Persons Act 1933.
para.21(6) - sub-paragraphs (7) to (10) apply where, under sub-paragraph (2), the offender is
brought before a court (“the alternative court”) which is not the relevant court.
para.21(7) - if the relevant court is a magistrates’ court—
(a)

the alternative court may—
(i)
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direct that the offender be released forthwith, or
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(ii)
(b)

remand the offender, and

for the purposes of paragraph (a), section 128 of the Magistrates’ Courts Act
1980 (c. 43) (remand in custody or on bail) has effect as if the court referred to in
subsections (1)(a), (3), (4)(a) and (5) were the relevant court.

para.21(8) - if the relevant court is the Crown Court, section 43A of that Act (functions of
magistrates’ court where a person in custody is brought before it with a view to
appearance before the Crown Court) applies as if, in subsection (1)—
(a)

the words “issued by the Crown Court” were omitted, and

(b)

the reference to section 81(5) of the Supreme Court Act 1981 were a reference to
sub-paragraph (2)(b).

para.21(9) - any power to remand the offender in custody which is conferred by section 43A or 128
of the Magistrates’ Courts Act 1980 is to be taken to be a power—
(a)

if the offender is aged under 18, to remand the offender to accommodation
provided by or on behalf of a local authority, and

(b)

in any other case, to remand the offender to a prison.

para.21(10) - where the court remands the offender to accommodation provided by or on behalf of
a local authority, the court must designate, as the authority which is to receive the
offender, the local authority for the area in which it appears to the court that the
offender resides.
CJIA 2008 Sch.2 para.22 855 : Adjournment of proceedings
para.22(1) - this paragraph applies to any hearing relating to an offender held by a youth court or
other magistrates’ court in any proceedings under this Schedule.
para.22(2) - the court may adjourn the hearing, and, where it does so, may—
(a)

direct that the offender be released forthwith, or

(b)

remand the offender.

para.22(3) - where the court remands the offender under sub-paragraph (2)—
(a)

it must fix the time and place at which the hearing is to be resumed, and

(b)

that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.

para.22(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
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(a)

it may fix the time and place at which the hearing is to be resumed, but

(b)

if it does not do so, must not resume the hearing unless it is satisfied that the
offender, the responsible officer and, if the offender is aged under 14, a parent or
guardian of the offender have had adequate notice of the time and place of the
resumed hearing.
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para.22(5) - the powers of a magistrates’ court under this paragraph may be exercised by a single
justice of the peace, notwithstanding anything in the Magistrates’ Courts Act 1980 (c.
43).
para.22(6) - this paragraph—
(a)

applies to any hearing in any proceedings under this Schedule in place of section
10 of the Magistrates’ Courts Act 1980 (adjournment of trial) where that section
would otherwise apply, but

(b)

is not to be taken to affect the application of that section to hearings of any other
description.

CJIA 2008 Sch.2 para.24 856 : Provision of copies of the order
para.24(1) - where a court makes an order under this Schedule revoking or amending a youth
rehabilitation order, the proper officer of the court must forthwith—
(a)

provide copies of the revoking or amending order to the offender and, if the
offender is aged under 14, to the offender’s parent or guardian,

(b)

provide a copy of the revoking or amending order to the responsible officer,

(c)

in the case of an amending order which substitutes a new local justice area,
provide copies of the amending order to—
(i)

the local probation board acting for that area or (as the case may be) a
provider of probation services operating in that area, and

(ii)

the magistrates’ court acting in that area,

(d)

in the case of an amending order which imposes or cancels a requirement
specified in the first column of the Table in paragraph 34(4) of Schedule 1,
provide a copy of so much of the amending order as relates to that requirement
to the person specified in relation to that requirement in the second column of
that Table,

(e)

in the case of an order which revokes a requirement specified in the first column
of that Table, provide a copy of the revoking order to the person specified in
relation to that requirement in the second column of that Table, and

(f)

if the court is a magistrates’ court acting in a local justice area other than the area
specified in the youth rehabilitation order, provide a copy of the revoking or
amending order to a magistrates’ court acting in the local justice area specified in
the order.

para.24(2) - where under sub-paragraph (1)(c) the proper officer of the court provides a copy of an
amending order to a magistrates’ court acting in a different area, the officer must also
provide to that court such documents and information relating to the case as appear
likely to be of assistance to a court acting in that area in the exercise of its functions in
relation to the order.
para.24(3) - in this paragraph “proper officer” means—
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(a)

in relation to a magistrates’ court, the designated officer for the court, and

(b)

in relation to the Crown Court, the appropriate officer.
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Powers of the Secretary of State
CJA 2008 Sch.2 para.10 857 : SoS power to amend amounts of fines
para.10(1) - the Secretary of State may by order amend any sum for the time being specified in
paragraph 6(2)(a) or 8(2)(a).
para.10(2) - the power conferred by sub-paragraph (1) may be exercised only if it appears to the
Secretary of State that there has been a change in the value of money since the
relevant date which justifies the change.
para.10(3) - in sub-paragraph (2), “the relevant date” means—
(a)

if the sum specified in paragraph 6(2)(a) or 8(2)(a) (as the case may be) has
been substituted by an order under sub-paragraph (1), the date on which the sum
was last so substituted;

(b)

otherwise, the date on which section 84 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 came into force.

para.10(4) - an order under sub-paragraph (1) (a “fine amendment order”) must not have effect in
relation to any youth rehabilitation order made in respect of an offence committed
before the fine amendment order comes into force.
CJIA 2008 Sch.2 para.25 858 : Power to amend maximum period of fostering requirement
para.25 -

the Secretary of State may by order amend paragraph 6(9), 8(9) or 16(2) by
substituting, for—
(a)

the period of 18 months specified in the provision, or

(b)

any other period which may be so specified by virtue of a previous order under
this paragraph,

such other period as may be specified in the order.
3.3.3.1.11 Transfer of orders to NI
CJIA 2008 s.3 859 : Transfer of youth rehabilitation orders to Northern Ireland
s.3 -

Schedule 3 makes provision about the transfer of youth rehabilitation orders to
Northern Ireland.

CJIA 2008 Sch.3
Note: This schedule deals with the situation where a court is considering making a youth
rehabilitation order but is satisfied that the offender resides or will reside in Northern Ireland. The
schedule makes modifications to the provisions of the CJIA 2008 in relation to youth rehabilitation
orders.
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3.3.3.1.12 Consequential amendments
CJIA 2008 Sch.4
Note: This schedule sets out consequential amendments to other Acts contingent upon the
enactment of the provisions of the CJIA 2008.
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3.3.3.2.

Referral Order

3.3.3.2.1

Availability and power/duty to order

PCC(S)A 2000 s.16 860 : Duty and power to refer certain young offenders to youth offender
panels
s.16(1) -

s.16(2) -

this section applies where a youth court or other magistrates’ court is dealing with a
person aged under 18 for an offence and—
(a)

neither the offence nor any connected offence is one for which the sentence is
fixed by law;

(b)

the court is not, in respect of the offence or any connected offence, proposing to
impose a custodial sentence on the offender or make a hospital order (within the
meaning of the Mental Health Act 1983) in his case; and

(c)

the court is not proposing to discharge him, whether absolutely or conditionally, in
respect of the offence.

if—
(a)

the compulsory referral conditions are satisfied in accordance with section 17
below, and

(b)

referral is available to the court,

the court shall sentence the offender for the offence by ordering him to be referred to a
youth offender panel.
s.16(3) -

if—
(a)

the discretionary referral conditions are satisfied in accordance with section 17
below, and

(b)

referral is available to the court,

the court may sentence the offender for the offence by ordering him to be referred to a
youth offender panel.
s.16(4) -

for the purposes of this Part an offence is connected with another if the offender falls to
be dealt with for it at the same time as he is dealt with for the other offence (whether or
not he is convicted of the offences at the same time or by or before the same court).

s.16(5) -

for the purposes of this section referral is available to a court if—
(a)

the court has been notified by the Secretary of State that arrangements for the
implementation of referral orders are available in the area in which it appears to
the court that the offender resides or will reside; and

(b)

the notice has not been withdrawn.

s.16(6) -

an order under subsection (2) or (3) above is in this Act referred to as a “referral order”.

s.16(7) -

no referral order may be made in respect of any offence committed before the
commencement of section 1 of the Youth Justice and Criminal Evidence Act 1999.
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3.3.3.2.2

The referral conditions

PCC(S)A 2000 s.17 861 : Referral conditions
s.17(1) -

s.17(2) -

for the purposes of section 16(2) above [ and subsection (2) below] 1 the compulsory
referral conditions are satisfied in relation to an offence if [ the offence is an offence
punishable with imprisonment and] 2 the offender—
(a)

pleaded guilty to the offence and to any connected offence; and

(b)

has never been—
(i)

convicted by or before a court in the United Kingdom of any offence other
than the offence and any connected offence, or

(ii)

convicted by or before a court in another member State of any offence.

for the purposes of section 16(3) above, the discretionary referral conditions are
satisfied in relation to an offence if—
(a)

the compulsory referral conditions are not satisfied in relation to the offence; and

(b)

the offender pleaded guilty—
(i)

to the offence; or

(ii)

if the offender is being dealt with by the court for the offence and any
connected offence, to at least one of those offences.

s.17(3) -

the Secretary of State may by regulations make such amendments of this section as
he considers appropriate for altering in any way the descriptions of offenders in the
case of which the compulsory referral conditions or the discretionary referral conditions
fall to be satisfied for the purposes of section 16(2) or (3) above (as the case may be).

s.17(4) -

any description of offender having effect for those purposes by virtue of such
regulations may be framed by reference to such matters as the Secretary of State
considers appropriate, including (in particular) one or more of the following—

861

492

(a)

the offender’s age;

(b)

how the offender has pleaded;

(c)

the offence (or offences) of which the offender has been convicted;

(d)

the offender’s previous convictions (if any);

(e)

how (if at all) the offender has been previously punished or otherwise dealt with
by any court; and

(f)

any characteristics or behaviour of, or circumstances relating to, any person who
has at any time been charged in the same proceedings as the offender (whether
or not in respect of the same offence).
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3.3.3.2.3

Making the order/Contents of the order

PCC(S)A 2000 s.18 862 : Making of referral orders: general
s.18(1) -

a referral order shall—
(a)

specify the youth offending team responsible for implementing the order;

(b)

require the offender to attend each of the meetings of a youth offender panel to
be established by the team for the offender; and

(c)

specify the period for which any youth offender contract taking effect between the
offender and the panel under section 23 below is to have effect (which must not
be less than three nor more than twelve months).

s.18(2) -

the youth offending team specified under subsection (1)(a) above shall be the team
having the function of implementing referral orders in the area in which it appears to
the court that the offender resides or will reside.

s.18(3) -

on making a referral order the court shall explain to the offender in ordinary language—
(a)

the effect of the order; and

(b)

the consequences which may follow—
(i)

if no youth offender contract takes effect between the offender and the
panel under section 23 below; or

(ii)

if the offender breaches any of the terms of any such contract.

s.18(3A) - where a court makes a referral order in respect of an offender who is subject to an
earlier referral order, the court may direct that any youth offender contract under the
later order is not to take effect under section 23 until the earlier order is revoked or
discharged.
3.3.3.2.4

Orders made in respect of two or more offences

PCC(S)A 2000 s.18 863 : Making of referral orders: general
s.18(4) -

subsections (5) to (7) below apply where, in dealing with an offender for two or more
connected offences, a court makes a referral order in respect of each, or each of two or
more, of the offences.

s.18(5) -

the orders shall have the effect of referring the offender to a single youth offender
panel; and the provision made by them under subsection (1) above shall accordingly
be the same in each case, except that the periods specified under subsection (1)(c)
may be different.

s.18(6) -

the court may direct that the period so specified in either or any of the orders is to run
concurrently with or be additional to that specified in the other or any of the others; but
in exercising its power under this subsection the court must ensure that the total period
for which such a contract as is mentioned in subsection (1)(c) above is to have effect
does not exceed twelve months.
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s.18(7) -

each of the orders mentioned in subsection (4) above shall, for the purposes of this
Part, be treated as associated with the other or each of the others.

3.3.3.2.5

Parental orders (to attend meetings)

PCC(S)A 2000 s.20 864 : Making of referral orders: attendance of parents etc.
s.20(1) -

a court making a referral order may make an order requiring—
(a)

the appropriate person, or

(b)

in a case where there are two or more appropriate persons, any one or more of
them,

to attend the meetings of the youth offender panel.
s.20(2) -

s.20(3) -

where an offender is aged under 16 when a court makes a referral order in his case—
(a)

the court shall exercise its power under subsection (1) above so as to require at
least one appropriate person to attend meetings of the youth offender panel; and

(b)

if the offender falls within subsection (6) below, the person or persons so required
to attend those meetings shall be or include a representative of the local authority
mentioned in that subsection.

the court shall not under this section make an order requiring a person to attend
meetings of the youth offender panel—
(a)

if the court is satisfied that it would be unreasonable to do so; or

(b)

to an extent which the court is satisfied would be unreasonable.

s.20(4) -

except where the offender falls within subsection (6) below, each person who is a
parent or guardian of the offender is an “appropriate person” for the purposes of this
section.

s.20(5) -

where the offender falls within subsection (6) below, each of the following is an
“appropriate person” for the purposes of this section—
(a)

a representative of the local authority mentioned in that subsection; and

(b)

each person who is a parent or guardian of the offender with whom the offender
is allowed to live.

s.20(6) -

an offender falls within this subsection if he is (within the meaning of the Children Act
1989) a child who is looked after by a local authority.

s.20(7) -

if, at the time when a court makes an order under this section—
(a)

a person who is required by the order to attend meetings of a youth offender
panel is not present in court, or

(b)

a local authority whose representative is so required to attend such meetings is
not represented in court,

the court must send him or (as the case may be) the authority a copy of the order
forthwith.
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3.3.3.2.6

Youth Offender Panels, the Youth Offending Team and the Youth Offender
Contract

PCC(S)A 2000 s.29 865 : Functions of YOTs
s.29(1) -

the functions of a youth offending team responsible for implementing a referral order
include, in particular, arranging for the provision of such administrative staff,
accommodation or other facilities as are required by the youth offender panel
established in pursuance of the order.

s.29(2) -

during the period for which a youth offender contract between a youth offender panel
and an offender has effect—

s.29(3) -

(a)

the specified team shall make arrangements for supervising the offender’s
compliance with the terms of the contract; and

(b)

the person who is the member of the panel referred to in section 21(3)(a) above
shall ensure that records are kept of the offender’s compliance (or noncompliance) with those terms.

in implementing referral orders a youth offending team shall have regard to any
guidance given from time to time by the Secretary of State.

PCC(S)A 2000 s.21 866 : Establishment of panels
s.21(1) -

s.21(2) -

where a referral order has been made in respect of an offender (or two or more
associated referral orders have been so made), it is the duty of the youth offending
team specified in the order (or orders)—
(a)

to establish a youth offender panel for the offender;

(b)

to arrange for the first meeting of the panel to be held for the purposes of section
23 below; and

(c)

subsequently to arrange for the holding of any further meetings of the panel
required by virtue of section 25 below (in addition to those required by virtue of
any other provision of this Part).

a youth offender panel shall—
(a)

be constituted,

(b)

conduct its proceedings, and

(c)

discharge its functions under this Part (and in particular those arising under
section 23 below),

in accordance with guidance given from time to time by the Secretary of State.
s.21(3) -

865
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at each of its meetings a panel shall, however, consist of at least—
(a)

one member appointed by the youth offending team from among its members;
and

(b)

two members so appointed who are not members of the team.
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s.21(4) -

the Secretary of State may by regulations make provision requiring persons appointed
as members of a youth offender panel to have such qualifications, or satisfy such other
criteria, as are specified in the regulations.

s.21(5) -

where it appears to the court which made a referral order that, by reason of either a
change or a prospective change in the offender’s place or intended place of residence,
the youth offending team for the time being specified in the order (“the current team”)
either does not or will not have the function of implementing referral orders in the area
in which the offender resides or will reside, the court may amend the order so that it
instead specifies the team which has the function of implementing such orders in that
area (“the new team”).

s.21(6) -

where a court so amends a referral order—

s.21(7) -

(a)

subsection (1)(a) above shall apply to the new team in any event;

(b)

subsection (1)(b) above shall apply to the new team if no youth offender contract
has (or has under paragraph (c) below been treated as having) taken effect
under section 23 below between the offender and a youth offender panel
established by the current team;

(c)

if such a contract has (or has previously under this paragraph been treated as
having) so taken effect, it shall (after the amendment) be treated as if it were a
contract which had taken effect under section 23 below between the offender and
the panel being established for the offender by the new team.

references in this Part to the meetings of a youth offender panel (or any such meeting)
are to the following meetings of the panel (or any of them)—
(a)

the first meeting held in pursuance of subsection (1)(b) above;

(b)

any further meetings held in pursuance of section 25 below;

(c)

any progress meeting held under section 26 below; and

(d)

the final meeting held under section 27 below.

PCC(S)A 2000 s.22 867 : Attendance at panel meetings
s.22(1) -

the specified team shall, in the case of each meeting of the panel established for the
offender, notify—
(a)

the offender, and

(b)

any person to whom an order under section 20 above applies,

of the time and place at which he is required to attend that meeting.
s.22(2) -

if the offender fails to attend any part of such a meeting the panel may—
(a)

adjourn the meeting to such time and place as it may specify; or

(b)

end the meeting and refer the offender back to the appropriate court;

and subsection (1) above shall apply in relation to any such adjourned meeting.
s.22(2A) - if—
(a)
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a parent or guardian of the offender fails to comply with an order under section
20 above (requirement to attend the meetings of the panel), and
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(b)

the offender is aged under 18 at the time of the failure,

the panel may refer that parent or guardian to a youth court [acting in the local justice
area in which it appears to the panel that the offender resides or will reside.
s.22(3) -

one person aged 18 or over chosen by the offender, with the agreement of the panel,
shall be entitled to accompany the offender to any meeting of the panel (and it need
not be the same person who accompanies him to every meeting).

s.22(4) -

the panel may allow to attend any such meeting—

s.22(5) -

(a)

any person who appears to the panel to be a victim of, or otherwise affected by,
the offence, or any of the offences, in respect of which the offender was referred
to the panel;

(b)

any person who appears to the panel to be someone capable of having a good
influence on the offender.

where the panel allows any such person as is mentioned in subsection (4)(a) above
(“the victim”) to attend a meeting of the panel, the panel may allow the victim to be
accompanied to the meeting by one person chosen by the victim with the agreement of
the panel.

PCC(S)A 2000 s.23 868 : First meeting: Agreement of youth offender contract
s.23(1) -

at the first meeting of the youth offender panel established for an offender the panel
shall seek to reach agreement with the offender on a programme of behaviour the aim
(or principal aim) of which is the prevention of re-offending by the offender.

s.23(2) -

the terms of the programme may, in particular, include provision for any of the
following—

868

(a)

the offender to make financial or other reparation to any person who appears to
the panel to be a victim of, or otherwise affected by, the offence, or any of the
offences, for which the offender was referred to the panel;

(b)

the offender to attend mediation sessions with any such victim or other person;

(c)

the offender to carry out unpaid work or service in or for the community;

(d)

the offender to be at home at times specified in or determined under the
programme;

(e)

attendance by the offender at a school or other educational establishment or at a
place of work;

(f)

the offender to participate in specified activities (such as those designed to
address offending behaviour, those offering education or training or those
assisting with the rehabilitation of persons dependent on, or having a propensity
to misuse, alcohol or drugs);

(g)

the offender to present himself to specified persons at times and places specified
in or determined under the programme;

(h)

the offender to stay away from specified places or persons (or both);

(i)

enabling the offender’s compliance with the programme to be supervised and
recorded.
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s.23(3) -

the programme may not, however, provide—
(a)

for the electronic monitoring of the offender’s whereabouts; or

(b)

for the offender to have imposed on him any physical restriction on his
movements.

s.23(4) -

no term which provides for anything to be done to or with any such victim or other
affected person as is mentioned in subsection (2)(a) above may be included in the
programme without the consent of that person.

s.23(5) -

where a programme is agreed between the offender and the panel, the panel shall
cause a written record of the programme to be produced forthwith—

s.23(6) -

(a)

in language capable of being readily understood by, or explained to, the offender;
and

(b)

for signature by him.

once the record has been signed—
(a)

by the offender, and

(b)

by a member of the panel on behalf of the panel,

the terms of the programme, as set out in the record, take effect as the terms of a
“youth offender contract” between the offender and the panel; and the panel shall
cause a copy of the record to be given or sent to the offender.
PCC(S)A 2000 s.24 869 : First meeting: Duration of contract
s.24(1) -

this section applies where a youth offender contract has taken effect under section 23
above between an offender and a youth offender panel.

s.24(2) -

the day on which the contract so takes effect shall be the first day of the period for
which it has effect.

s.24(3) -

where the panel was established in pursuance of a single referral order, the length of
the period for which the contract has effect shall be that of the period specified under
section 18(1)(c) above in the referral order.

s.24(4) -

where the panel was established in pursuance of two or more associated referral
orders, the length of the period for which the contract has effect shall be that resulting
from the court’s directions under section 18(6) above.

s.24(5) -

subsections (3) and (4) above have effect subject to—

s.24(6) -
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(a)

any order under paragraph 9ZD, 11 or 12 of Schedule 1 to this Act extending the
length of the period for which the contract has effect; and

(b)

subsection (6) below.

if the referral order, or each of the associated referral orders, is revoked (whether
under paragraph 5(2) of Schedule 1 to this Act or by virtue of paragraph 14(2) of that
Schedule), the period for which the contract has effect expires at the time when the
order or orders is or are revoked unless it has already expired.
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PCC(S)A 2000 s.25 870 : First meeting: Failure to agree contract
s.25(1) -

s.25(2) -

s.25(3) -

where it appears to a youth offender panel to be appropriate to do so, the panel may—
(a)

end the first meeting (or any further meeting held in pursuance of paragraph (b)
below) without having reached agreement with the offender on a programme of
behaviour of the kind mentioned in section 23(1) above; and

(b)

resume consideration of the offender’s case at a further meeting of the panel.

if, however, it appears to the panel at the first meeting or any such further meeting that
there is no prospect of agreement being reached with the offender within a reasonable
period after the making of the referral order (or orders)—
(a)

subsection (1)(b) above shall not apply; and

(b)

instead the panel shall refer the offender back to the appropriate court.

if at a meeting of the panel—
(a)

agreement is reached with the offender but he does not sign the record produced
in pursuance of section 23(5) above, and

(b)

his failure to do so appears to the panel to be unreasonable,

the panel shall end the meeting and refer the offender back to the appropriate court.
PCC(S)A 2000 s.26 871 : Progress meetings
s.26(1) -

at any time—
(a)

after a youth offender contract has taken effect under section 23 above, but

(b)

before the end of the period for which the contract has effect,

the specified team shall, if so requested by the panel, arrange for the holding of a
meeting of the panel under this section (“a progress meeting”).
s.26(2) -

s.26(3) -

the panel may make a request under subsection (1) above if it appears to the panel to
be expedient to review—
(a)

the offender’s progress in implementing the programme of behaviour contained in
the contract; or

(b)

any other matter arising in connection with the contract.

the panel shall make such a request if—
(a)

(b)

870
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the offender has notified the panel that—
(i)

he wishes to seek the panel’s agreement to a variation in the terms of the
contract; or

(ii)

he wishes the panel to refer him back to the appropriate court with a view to
the referral order (or orders) being revoked on account of a significant
change in his circumstances (such as his being taken to live abroad)
making compliance with any youth offender contract impractical; or

it appears to the panel that the offender is in breach of any of the terms of the
contract.
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s.26(4) -

s.26(5) -

s.26(6) -

s.26(7) -

at a progress meeting the panel shall do such one or more of the following things as it
considers appropriate in the circumstances, namely—
(a)

review the offender’s progress or any such other matter as is mentioned in
subsection (2) above;

(b)

discuss with the offender any breach of the terms of the contract which it appears
to the panel that he has committed;

(c)

consider any variation in the terms of the contract sought by the offender or
which it appears to the panel to be expedient to make in the light of any such
review or discussion;

(d)

consider whether to accede to any request by the offender that he be referred
back to the appropriate court.

where the panel has discussed with the offender such a breach as is mentioned in
subsection (4)(b) above—
(a)

the panel and the offender may agree that the offender is to continue to be
required to comply with the contract (either in its original form or with any agreed
variation in its terms) without being referred back to the appropriate court; or

(b)

the panel may decide to end the meeting and refer the offender back to that
court.

where a variation in the terms of the contract is agreed between the offender and the
panel, the panel shall cause a written record of the variation to be produced forthwith—
(a)

in language capable of being readily understood by, or explained to, the offender;
and

(b)

for signature by him.

any such variation shall take effect once the record has been signed—
(a)

by the offender; and

(b)

by a member of the panel on behalf of the panel;

and the panel shall cause a copy of the record to be given or sent to the offender.
s.26(8) -

if at a progress meeting—
(a)

any such variation is agreed but the offender does not sign the record produced
in pursuance of subsection (6) above, and

(b)

his failure to do so appears to the panel to be unreasonable,

the panel may end the meeting and refer the offender back to the appropriate court.
s.26(9) -

Section 23(2) to (4) above shall apply in connection with what may be provided for by
the terms of the contract as varied under this section as they apply in connection with
what may be provided for by the terms of a programme of behaviour of the kind
mentioned in section 23(1).

s.26(10) - where the panel has discussed with the offender such a request as is mentioned in
subsection (4)(d) above, the panel may, if it is satisfied that there is (or is soon to be)
such a change in circumstances as is mentioned in subsection (3)(a)(ii) above, decide
to end the meeting and refer the offender back to the appropriate court.
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PCC(S)A 2000 s.27 872 : Final meeting
s.27(1) -

where the compliance period in the case of a youth offender contract is due to expire,
the specified team shall arrange for the holding, before the end of that period, of a
meeting of the panel under this section (“the final meeting”).

s.27(2) -

at the final meeting the panel shall—
(a)

review the extent of the offender’s compliance to date with the terms of the
contract; and

(b)

decide, in the light of that review, whether his compliance with those terms has
been such as to justify the conclusion that, by the time the compliance period
expires, he will have satisfactorily completed the contract;

and the panel shall give the offender written confirmation of its decision.
s.27(3) -

where the panel decides that the offender’s compliance with the terms of the contract
has been such as to justify that conclusion, the panel’s decision shall have the effect of
discharging the referral order (or orders) as from the end of the compliance period.

s.27(4) -

otherwise the panel shall refer the offender back to the appropriate court.

s.27(5) -

nothing in section 22(2) above prevents the panel from making the decision mentioned
in subsection (3) above in the offender’s absence if it appears to the panel to be
appropriate to do that instead of exercising either of its powers under section 22(2).

s.27(6) -

Section 22(2)(a) above does not permit the final meeting to be adjourned (or readjourned) to a time falling after the end of the compliance period.

s.27(7) -

in this section “the compliance period”, in relation to a youth offender contract, means
the period for which the contract has effect in accordance with section 24 above.

3.3.3.2.7

Revocation/Amendment/Extension

Revocation for good progress
PCC(S)A 2000 s.27A 873 : Revocation of referral order where offender making good progress
etc.
s.27A(1) - this section applies where, having regard to circumstances which have arisen since a
youth offender contract took effect under section 23 above, it appears to the youth
offender panel to be in the interests of justice for the referral order (or each of the
referral orders) to be revoked.
s.27A(2) - the panel may refer the offender back to the appropriate court requesting it—
(a)

to exercise only the power conferred by sub-paragraph (2) of paragraph 5 of
Schedule 1 to this Act to revoke the order (or each of the orders); or

(b)

to exercise both—
(i)

872
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the power conferred by that sub-paragraph to revoke the order (or each of
the orders); and
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(ii)

the power conferred by sub-paragraph (4) of that paragraph to deal with the
offender for the offence in respect of which the revoked order was made.

s.27A(3) - the circumstances in which the panel may make a referral under subsection (2) above
include the offender’s making good progress under the contract.
s.27A(4) - where—
(a)

the panel makes a referral under subsection (2) above in relation to any offender
and any youth offender contract, and

(b)

the appropriate court decides not to exercise the power conferred by paragraph
5(2) of Schedule 1 to this Act in consequence of that referral,

the panel may not make a further referral under that subsection in relation to that
offender and contract during the relevant period except with the consent of the
appropriate court.
s.27A(5) - in subsection (4) above “the relevant period” means the period of 3 months beginning
with the date on which the appropriate court made the decision mentioned in
paragraph (b) of that subsection.
Extension of contract
PCC(S)A 2000 s.27B 874 : Extension of period for which young offender contract has effect
s.27B(1) - this section applies where at any time—
(a)

a youth offender contract has taken effect under section 23 above for a period
which is less than twelve months;

(b)

that period has not ended; and

(c)

having regard to circumstances which have arisen since the contract took effect,
it appears to the youth offender panel to be in the interests of justice for the
length of that period to be extended.

s.27B(2) - the panel may refer the offender back to the appropriate court requesting it to extend
the length of that period.
s.27B(3) - the requested period of extension must not exceed three months
PCC(S)A 2000 Sch.1 para.9ZB 875 : Introductory
para.9ZB(1) - this Part of this Schedule applies where a youth offender panel refers an offender
back to the appropriate court under section 27B of this Act with a view to the court
extending the period for which the offender’s youth offender contract has effect.
para.9ZB(2) - for the purposes of this Part of this Schedule and that section the appropriate court
is—
(a)
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in the case of an offender aged under 18 at the time when (in pursuance of the
referral back) the offender first appears before the court, a youth court acting in
the local justice area in which it appears to the youth offender panel that the
offender resides or will reside; and
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(b)

otherwise, a magistrates’ court (other than a youth court) acting in that area.

PCC(S)A 2000 Sch.1 para.9ZC 876 : Mode of referral back to court
para.9ZC - the panel shall make the referral by sending a report to the appropriate court explaining
why the defendant is being referred
PCC(S)A 2000 Sch.1 para.9ZD 877 : Power of court
para.9ZD(1) - if it appears to the appropriate court that it would be in the interests of justice to do
so having regard to circumstances which have arisen since the contract took effect, the
court may make an order extending the length of the period for which the contract has
effect.
para.9ZD(2) - an order under sub-paragraph (1) above—
(a)

must not extend that period by more than three months; and

(b)

must not so extend that period as to cause it to exceed twelve months.

para.9ZD(3) - in deciding whether to make an order under sub-paragraph (1) above, the court shall
have regard to the extent of the offender’s compliance with the terms of the contract.
para.9ZD(4) - the court may not make an order under sub-paragraph (1) above unless—
(a)

the offender is present before it; and

(b)

the contract has effect at the time of the order.

PCC(S)A 2000 Sch.1 para.9ZE 878 : Supplementary
para.9ZE - the following paragraphs of Part 1 of this Schedule apply for the purposes of this Part of
this Schedule as they apply for the purposes of that Part—
(a)

paragraph 3 (bringing the offender before the court);

(b)

paragraph 4 (detention and remand of arrested offender); and

(c)

paragraph 9ZA (power to adjourn hearing and remand offender).

Amending order
PCC(S)A 2000 s.21 879 : Amending order because of change of residence
s.21(5) -

876
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where it appears to the court which made a referral order that, by reason of either a
change or a prospective change in the offender’s place or intended place of residence,
the youth offending team for the time being specified in the order (“the current team”)
either does not or will not have the function of implementing referral orders in the area
in which the offender resides or will reside, the court may amend the order so that it
instead specifies the team which has the function of implementing such orders in that
area (“the new team”).

Commencement: 27 April 2009, inserted by CJIA 2008 s.37(3), SI 2009/860 art.2(2)(c)
Commencement: 27 April 2009, inserted by CJIA 2008 s.37(3), SI 2009/860 art.2(2)(c)
Commencement: 27 April 2009, inserted by CJIA 2008 s.37(3), SI 2009/860 art.2(2)(c)
Commencement: 25 August 2000, PCC(S)A 2000 Sch.11 para.11(1)

503

Part 3.3 – Non-custodial penalties

s.21(6) -

3.3.3.2.8

where a court so amends a referral order—
(a)

subsection (1)(a) above shall apply to the new team in any event;

(b)

subsection (1)(b) above shall apply to the new team if no youth offender contract
has (or has under paragraph (c) below been treated as having) taken effect
under section 23 below between the offender and a youth offender panel
established by the current team;

(c)

if such a contract has (or has previously under this paragraph been treated as
having) so taken effect, it shall (after the amendment) be treated as if it were a
contract which had taken effect under section 23 below between the offender and
the panel being established for the offender by the new team.

Referral back to court for failure to comply or subsequent conviction

PCC(S)A 2000 s.28 880 : Offender or parent referred to court: Offender convicted while subject
to referral order
s.28 -

Schedule 1 to this Act, which—
(a)

in Parts 1 and 1ZA makes provision for what is to happen when a youth offender
panel refers an offender back to the appropriate court; and

(aa) in Part 1A makes provision for what is to happen when a youth offender panel
refers a parent or guardian to the court under section 22(2A) above, and
(b)

in Part II makes provision for what is to happen when an offender is convicted of
further offences while for the time being subject to a referral order,

shall have effect.
Referral back to court due to failure to comply etc.
PCC(S)A 2000 Sch.1 para.1 881 : Introductory
para.1(1) - this Part of this Schedule applies where a youth offender panel refers an offender back
to the appropriate court under [section 22(2), 25(2) or (3), 26(5), (8) or (10), 27(4) or
27A(2)] of this Act.
para.1(2) - for the purposes of this Part of this Schedule and the provisions mentioned in subparagraph (1) above the appropriate court is—
(a)

in the case of an offender aged under 18 at the time when (in pursuance of the
referral back) he first appears before the court, a youth court acting in the local
justice area in which it appears to the youth offender panel that the offender
resides or will reside; and

(b)

otherwise, a magistrates’ court (other than a youth court) acting in that area.

PCC(S)A 2000 Sch.1 para.2 882 : Mode of referral back to court
para.2 -
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the panel shall make the referral by sending a report to the appropriate court explaining
why the offender is being referred back to it.
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PCC(S)A 2000 Sch.1 para.3 883 : Bringing the offender before the court
para.3(1) - where the appropriate court receives such a report, the court shall cause the offender
to appear before it.
para.3(2) - for the purpose of securing the attendance of the offender before the court, a justice
acting in the local justice area in which the court acts may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in it; or

(b)

if the report is substantiated on oath, issue a warrant for the offender’s arrest.

para.3(3) - any summons or warrant issued under sub-paragraph (2) above shall direct the
offender to appear or be brought before the appropriate court.
PCC(S)A 2000 Sch.1 para.4 884 : Detention and remand of offender
para.4(1) - where the offender is arrested in pursuance of a warrant under paragraph 3(2) above
and cannot be brought immediately before the appropriate court—
(a)

the person in whose custody he is may make arrangements for his detention in a
place of safety (within the meaning given by section 107(1) of the Children and
Young Persons Act 1933) for a period of not more than 72 hours from the time of
the arrest (and it shall be lawful for him to be detained in pursuance of the
arrangements); and

(b)

that person shall within that period bring him before a court which—
(i)

if he is under the age of 18 when he is brought before the court, shall be a
youth court; and

(ii)

if he has then attained that age, shall be a magistrates’ court other than a
youth court.

para.4(2) - sub-paragraphs (3) to (5) below apply where the court before which the offender is
brought under sub-paragraph (1)(b) above (“the alternative court”) is not the
appropriate court.
para.4(3) - the alternative court may direct that he is to be released forthwith or remand him.
para.4(4) - Section 128 of the Magistrates’ Courts Act 1980 (remand in custody or on bail) shall
have effect where the alternative court has power under sub-paragraph (3) above to
remand the offender as if the court referred to in subsections (1)(a), (3), (4)(a) and (5)
were the appropriate court.
para.4(5) - that section shall have effect where the alternative court has power so to remand him,
or the appropriate court has (by virtue of sub-paragraph (4) above) power to further
remand him, as if in subsection (1) there were inserted after paragraph (c)
“or
(d) if he is aged under 18, remand him to accommodation provided by or on behalf of a
local authority (within the meaning of the Children Act 1989) and, if it does so, shall

883
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designate as the authority who are to receive him the local authority for the area in
which it appears to the court that he resides or will reside;”.
PCC(S)A 2000 Sch.1 para.5 885 : Power of court where it upholds the panel’s decision
para.5(1) - if it is proved to the satisfaction of the appropriate court as regards any decision of the
panel which resulted in the offender being referred back to the court—
(a)

that, so far as the decision relied on any finding of fact by the panel, the panel
was entitled to make that finding in the circumstances, and

(b)

that, so far as the decision involved any exercise of discretion by the panel, the
panel reasonably exercised that discretion in the circumstances,

the court may exercise the power conferred by sub-paragraph (2) below.
para.5(2) - that power is a power to revoke the referral order (or each of the referral orders).
para.5(3) - the revocation under sub-paragraph (2) above of a referral order has the effect of
revoking any related order under paragraphs 9ZD or 10 below.
para.5(4) - where any order is revoked under sub-paragraph (2) above or by virtue of subparagraph (3) above, the appropriate court may deal with the offender in accordance
with sub-paragraph (5) below for the offence in respect of which the revoked order was
made.
para.5(5) - in so dealing with the offender for such an offence, the appropriate court—
(a)

may deal with him in any way in which (assuming section 16 of this Act had not
applied) he could have been dealt with for that offence by the court which made
the order; and

(b)

shall have regard to—
(i)

the circumstances of his referral back to the court; and

(ii)

where a contract has taken effect under section 23 of this Act between the
offender and the panel, the extent of his compliance with the terms of the
contract.

para.5(6) - the appropriate court may not exercise the powers conferred by sub-paragraph (2) or
(4) above unless the offender is present before it; but those powers are exercisable
even if, in a case where a contract has taken effect under section 23, the period for
which the contract has effect has expired (whether before or after the referral of the
offender back to the court).
PCC(S)A 2000 Sch.1 para.6 886 : Appeal
para.6 -
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where the court in exercise of the power conferred by paragraph 5(4) above deals with
the offender for an offence, the offender may appeal to the Crown Court against the
sentence.
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PCC(S)A 2000 Sch.1 para.6A 887 : Power of court to impose fine or extend period for which
contract has effect
para.6A(1) - this paragraph applies where—
(a)

an offender has been referred back to the appropriate court under section 22(2),
26(5) or 27(4), and

(b)

it is proved to the satisfaction of the court that the offender has failed, without
reasonable excuse, to comply with the terms of a contract under section 23.

para.6A(2) - if the court does not revoke the order under paragraph 5 it may—
(a)

order the offender to pay a fine of an amount not exceeding £2,500, or

(b)

make an order extending the length of the period for which the contract under
section 23 has effect.

para.6A(3) - the court may not extend the length of the period for which the contract has effect so
that it becomes longer than 12 months.
para.6A(4) - if the period for which the contract has effect has expired (whether before or after the
referral of the offender back to court) the court—
(a)

may make an order under sub-paragraph (2)(a), but

(b)

may not make an order under sub-paragraph (2)(b).

para.6A(5) - the court may not exercise a power under sub-paragraph (2) unless the offender is
present before it.
para.6A(6) - a fine imposed under sub-paragraph (2)(a) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
para.6A(7) - the Secretary of State may by order amend any sum for the time being specified in
sub-paragraph (2)(a).
PCC(S)A 2000 Sch.1 para.7 888 : Court not revoking referral order(s)
para.7(1) - this paragraph applies—
(a)

where the appropriate court decides that the matters mentioned in paragraphs (a)
and (b) of paragraph 5(1) above have not been proved to its satisfaction; or

(b)

where, although by virtue of paragraph 5(1) above the appropriate court—
(i)

is able to exercise the power conferred by paragraph 5(2) above, or

(ii)

would be able to do so if the offender were present before it,

the court (for any reason) decides not to exercise that power.
para.7(2) - if either—
(a)
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no contract has taken effect under section 23 of this Act between the offender
and the panel, or
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(b)

a contract has taken effect under that section but the period for which it has effect
has not expired,

the offender shall continue to remain subject to the referral order (or orders) in all
respects as if he had not been referred back to the court (subject to any order under
paragraph 6A(2)(b).
para.7(3) - if—
(a)

a contract had taken effect under section 23 of this Act, but

(b)

the period for which it has effect has expired (otherwise than by virtue of section
24(6)),

the court shall make an order declaring that the referral order (or each of the referral
orders) is discharged.
PCC(S)A 2000 Sch.1 para.8 889 : Exception where court is satisfied as to completion of
contract
para.8 -

if, in a case where the offender is referred back to the court under section 27(4) of this
Act, the court decides (contrary to the decision of the panel) that the offender’s
compliance with the terms of the contract has, or will have, been such as to justify the
conclusion that he has satisfactorily completed the contract, the court shall make an
order declaring that the referral order (or each of the referral orders) is discharged.

PCC(S)A 2000 Sch.1 para.9 890 : Discharge of extension orders
para.9 -

the discharge under paragraph 7(3) or 8 above of a referral order has the effect of
discharging any related order under paragraphs 9ZD or 10 below.

PCC(S)A 2000 Sch.1 para.9ZA 891 : Power to adjourn hearing and remand offender
para.9ZA(1) - this paragraph applies to any hearing relating to an offender held by a youth court or
other magistrates’ court in proceedings under this Part of this Schedule.
para.9ZA(2) - the court may adjourn the hearing, and, where it does so, may—
(a)

direct that the offender be released forthwith, or

(b)

remand the offender.

para.9ZA(3) - where the court remands the offender under sub-paragraph (2)—
(a)

it must fix the time and place at which the hearing is to be resumed, and

(b)

that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.

para.9ZA(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
(a)
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it may fix the time and place at which the hearing is to be resumed, but
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(b)

if it does not do so, it must not resume the hearing unless it is satisfied that the
persons mentioned in sub-paragraph (5) have had adequate notice of the time
and place for the resumed hearing.

para.9ZA(5) - the persons referred to in sub-paragraph (4)(b) are—
(a)

the offender,

(b)

if the offender is aged under 14, a parent or guardian of the offender, and

(c)

a member of the youth offending team specified under section 18(1)(a) as
responsible for implementing the order.

para.9ZA(6) - if a local authority has parental responsibility for an offender who is in its care or
provided with accommodation by it in the exercise of any social services functions, the
reference in sub-paragraph (5)(b) to a parent or guardian of the offender is to be read
as a reference to that authority.
para.9ZA(7) - in sub-paragraph (6)—
“local authority”has the same meaning as it has in Part 1 of the Criminal Justice and
Immigration Act 2008 by virtue of section 7 of that Act,
“parental responsibility”has the same meaning as it has in the Children Act 1989 by
virtue of section 3 of that Act, and
“social services functions”has the same meaning as it has in the Local Authority Social
Services Act 1970 by virtue of section 1A of that Act.
para.9ZA(8) - the powers of a magistrates’ court under this paragraph may be exercised by a
single justice of the peace, notwithstanding anything in the Magistrates’ Courts Act
1980.
para.9ZA(9) - this paragraph—
(a)

applies to any hearing in proceedings under this Part of this Schedule in place of
section 10 of the Magistrates’ Courts Act 1980 (adjournment of trial) where that
section would otherwise apply, but

(b)

is not to be taken to affect the application of that section to hearings of any other
description.

Referral of parent or guardian for breach of section 20 order: Sch.1 Part 1A
PCC(S)A 2000 Sch.1 para.9A 892 : Introductory
para.9A(1) - this Part of this Schedule applies where, under section 22(2A) of this Act, a youth
offender panel refers an offender’s parent or guardian to a youth court.
para.9A(2) - in this Part of this Schedule—

892

(a)

“the offender” means the offender whose parent or guardian is referred under
section 22(2A);

(b)

“the parent” means the parent or guardian so referred; and

(c)

“the youth court” means a youth court as mentioned in section 22(2A).
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PCC(S)A 2000 Sch.1 para.9B 893 : Mode of referral to court
para.9B -

the panel shall make the referral by sending a report to the youth court explaining why
the parent is being referred to it.

PCC(S)A 2000 Sch.1 para.9C 894 : Bringing the parent before the court
para.9C(1) - where the youth court receives such a report it shall cause the parent to appear
before it.
para.9C(2) - for the purpose of securing the attendance of the parent before the court, a justice
acting in the local justice area in which the court acts may—
(a)

issue a summons requiring the parent to appear at the place and time specified
in it; or

(b)

if the report is substantiated on oath, issue a warrant for the parent’s arrest.

para.9C(3) - any summons or warrant issued under sub-paragraph (2) above shall direct the
parent to appear or be brought before the youth court.
PCC(S)A 2000 Sch.1 para.9D 895 : Power of the court to make a parenting order: Application
of supplemental provisions
para.9D(1) - where the parent appears or is brought before the youth court under paragraph 9C
above, the court may make a parenting order in respect of the parent if—
(a)

it is proved to the satisfaction of the court that the parent has failed without
reasonable excuse to comply with the order under section 20 of this Act; and

(b)

the court is satisfied that the parenting order would be desirable in the interests of
preventing the commission of any further offence by the offender.

para.9D(2) - a parenting order is an order which requires the parent—
(a)

to comply, for a period not exceeding twelve months, with such requirements as
are specified in the order, and

(b)

subject to sub-paragraph (4) below, to attend, for a concurrent period not
exceeding three months, such counselling or guidance programme as may be
specified in directions given by the responsible officer.

para.9D(3) - the requirements that may be specified under sub-paragraph (2)(a) above are those
which the court considers desirable in the interests of preventing the commission of
any further offence by the offender.
para.9D(4) - a parenting order under this paragraph may, but need not, include a requirement
mentioned in subsection (2)(b) above in any case where a parenting order under this
paragraph or any other enactment has been made in respect of the parent on a
previous occasion.
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para.9D(5) - a counselling or guidance programme which a parent is required to attend by virtue of
subsection (2)(b) above may be or include a residential course but only if the court is
satisfied—
(a)

that the attendance of the parent at a residential course is likely to be more
effective than his attendance at a nonresidential course in preventing the
commission of any further offence by the offender, and

(b)

that any interference with family life which is likely to result from the attendance
of the parent at a residential course is proportionate in all the circumstances.

para.9D(6) - before making a parenting order under this paragraph where the offender is aged
under 16, the court shall obtain and consider information about his family
circumstances and the likely effect of the order on those circumstances.
para.9D(7) - Sections 8(3) and (8), 9(3) to (7) and 18(3) and (4) of the Crime and Disorder Act
1998 apply in relation to a parenting order made under this paragraph as they apply in
relation to any other parenting order.
PCC(S)A 2000 Sch.1 para.9E 896 : Appeals
para.9E(1) - an appeal shall lie to the Crown Court against the making of a parenting order under
paragraph 9D above.
para.9E(2) - Subsections (2) and (3) of section 10 of the Crime and Disorder Act 1998 (appeals
against parenting orders) apply in relation to an appeal under this paragraph as they
apply in relation to an appeal under subsection (1)(b) of that section.
PCC(S)A 2000 Sch.1 para.9F 897 : Effect on section 20 order
para.9F(1) - the making of a parenting order under paragraph 9D above is without prejudice to the
continuance of the order under section 20 of this Act.
para.9F(2) - Section 63(1) to (4) of the Magistrates’ Courts Act 1980 (power of magistrates’ court to
deal with person for breach of order, etc) apply (as well as section 22(2A) of this Act
and this Part of this Schedule) in relation to an order under section 20 of this Act.
Referral back to court due to further convictions whilst subject to a referral
PCC(S)A 2000 Sch.1 para.10 898 : Extension of referral for further offences
para.10(1) - this paragraph applies where—
(a)

an offender aged under 18 is subject to referral, and

(b)

a relevant court is dealing with the offender for an offence in relation to which
paragraphs (a) to (c) of section 16(1) apply.

para.10(2) - the relevant court may sentence the offender for the offence by making an order
extending any compliance period.
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para.10(3) - the relevant court may not extend the length of a compliance period so that it becomes
longer than 12 months.
para.10(4) - in this paragraph and paragraph 13 “relevant court” means a youth court or other
magistrates’ court.
PCC(S)A 2000 Sch.1 para.13 899 : Paras 11 and 12: Supplementary
para.13(2) - sub-paragraphs (3) to (5) below apply where the relevant court makes an order under
paragraph 10 in respect of an offence; but sub-paragraphs (3) to (5) do not affect the
exercise of any power to deal with the offender conferred by paragraph 5 or 14 of this
Schedule.
para.13(3) - the relevant court may not deal with the offender for that offence in any of the
prohibited ways specified in section 19(4) of this Act.
para.13(4) - the relevant court—
(a)

(b)

shall, in respect of any connected offence, either—
(i)

sentence the offender by making an order under the same paragraph; or

(ii)

make an order discharging him absolutely; and

may not deal with the offender for any connected offence in any of those
prohibited ways.

para.13(5) - the relevant court may not, in connection with the conviction of the offender for the
offence or any connected offence, make any such order as is mentioned in section
19(5) of this Act.
para.13(8) - the Secretary of State may by regulations make such amendments of paragraph 10
above and this paragraph as he considers appropriate for altering in any way the
descriptions of offenders in the case of which an order extending the compliance
period may be made; and subsection (4) of section 17 of this Act shall apply in relation
to regulations under this sub-paragraph as it applies in relation to regulations under
subsection (3) of that section.
PCC(S)A 2000 Sch.1 para.14 900 : Further convictions which lead to revocation of referral
para.14(1) - this paragraph applies where, at a time when an offender is subject to referral, a court
in England and Wales deals with him for an offence (whether committed before or after
he was referred to the panel) by making an order other than—
(a)

an order under paragraph 10 above; or

(b)

an order discharging him, whether absolutely or conditionally.

para.14(2) - the court may revoke the referral order (or any one or more of the referral orders) if it
appears to the court to be in the interests of justice to do so.
para.14(2A) - the revocation of a referral order under sub-paragraph (2) has the effect of revoking
any related order under paragraph 9ZD or 10.
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para.14(3) - where any order is revoked by virtue of sub-paragraph (2) above, the court may, if
appears to the court that it would be in the interests of justice to do so, deal with the
offender for the offence in respect of which the revoked order was made in any way in
which (assuming section 16 of this Act had not applied) he could have been dealt with
for that offence by the court which made the order.
para.14(4) - when dealing with the offender under sub-paragraph (3) above the court shall, where
a contract has taken effect between the offender and the panel under section 23 of this
Act, have regard to the extent of his compliance with the terms of the contract.
PCC(S)A 2000 Sch.1 para.15 901 : Interpretation
para.15(1) - for the purposes of this Part of this Schedule an offender is for the time being subject
to referral if—
(a)

a referral order has been made in respect of him and that order has not, or

(b)

two or more referral orders have been made in respect of him and any of those
orders has not,

been discharged (whether by virtue of section 27(3) of this Act or under paragraph 7(3)
or 8 above) or revoked (whether under paragraph 5(2) above or by virtue of paragraph
14(2) above).
para.15(2) - in this Part of this Schedule “compliance period”, in relation to an offender who is for
the time being subject to referral, means the period for which (in accordance with
section 24 of this Act) any youth offender contract taking effect in his case under
section 23 of this Act has (or would have) effect.
3.3.3.2.9

Interaction with other sentencing orders

PCC(S)A 2000 s.19 902 : Making of referral orders: effect on court’s other sentencing powers
s.19(1) -

subsections (2) to (5) below apply where a court makes a referral order in respect of an
offence.

s.19(2) -

the court may not deal with the offender for the offence in any of the prohibited ways.

s.19(3) -

the court—

s.19(4) -

(a)

shall, in respect of any connected offence, either sentence the offender by
making a referral order or make an order discharging him absolutely; and

(b)

may not deal with the offender for any such offence in any of the prohibited ways.

for the purposes of subsections (2) and (3) above the prohibited ways are—
(a)

imposing a sentence which consists of or includes a youth rehabilitation order on
the offender;

(b)

ordering him to pay a fine;

(ba) making an order under section 1(2A) of the Street Offences Act 1959 in respect of
the offender;
(c)
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(d)
s.19(5) -

making an order discharging him conditionally.

the court may not make, in connection with the conviction of the offender for the
offence or any connected offence—
(a)

an order binding him over to keep the peace or to be of good behaviour;

(b)

an order under section 150 below (binding over of parent or guardian).

s.19(6) -

subsections (2), (3) and (5) above do not affect the exercise of any power to deal with
the offender conferred by paragraph 5 (offender referred back to court by panel) or
paragraph 14 (powers of a court where offender convicted while subject to referral) of
Schedule 1 to this Act.

s.19(7) -

where section 16(2) above requires a court to make a referral order, the court may not
under section 1 above defer passing sentence on him, but section 16(2) and
subsection (3)(a) above do not affect any power or duty of a magistrates’ court under—
(a)

section 8 above (remission to youth court, or another such court, for sentence);

(b)

section 10(3) of the Magistrates’ Courts Act 1980 (adjournment for inquiries); or

(c)

section 35, 38, 43 or 44 of the Mental Health Act 1983 (remand for reports,
interim hospital orders and committal to Crown Court for restriction order).

MHA 1983 s.37 903 : Hospital and guardianship orders
s.37(8) -

when imposing a hospital order the court shall not impose a referral order

CDA 1998 s.9: Parenting orders: Supplemental
s.9(1) -

s.9(1A) -

where a person under the age of 16 is convicted of an offence, the court by or before
which he is so convicted—
(a)

if it is satisfied that the relevant condition is fulfilled, shall make a parenting order;
and

(b)

if it is not so satisfied, shall state in open court that it is not and why it is not.

the requirements of subsection (1) do not apply where the court makes a referral order
in respect of the offence.

3.3.3.2.10 Procedural, interpretation and supplementary provisions
PCC(S)A 2000 s.30 904 : Regulations under Part 3
s.30(1) -

any power of the Secretary of State to make regulations under section 17(3) or 21(4)
above or paragraph 13(8) of Schedule 1 to this Act shall be exercisable by statutory
instrument.

s.30(2) -

a statutory instrument containing any regulations under section 21(4) shall be subject
to annulment in pursuance of a resolution of either House of Parliament.

s.30(3) -

no regulations shall be made under—
(a)
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(b)

paragraph 13(8) of Schedule 1,

unless a draft of the regulations has been laid before, and approved by a resolution of,
each House of Parliament.
s.30(4) -

any regulations made by the Secretary of State under section 17(3) or 21(4) or
paragraph 13(8) of Schedule 1 may make different provision for different cases,
circumstances or areas and may contain such incidental, supplemental, saving or
transitional provisions as the Secretary of State thinks fit.

PCC(S)A 2000 s.31 905 : Rules of court
s.31 -

Criminal Procedure Rules may make such provision as appears to the Criminal
Procedure Rule Committee to be necessary or expedient for the purposes of this Part
(and nothing in this section shall be taken to affect the generality of any enactment
conferring power to make such rules).

PCC(S)A 2000 s.32 906 : Definitions
s.32 -

in this Part—
“the appropriate court” shall be construed in accordance with paragraph 1(2) of
Schedule 1 to this Act;
“associated”, in relation to referral orders, shall be construed in accordance with
section 18(7) above;
“connected”, in relation to offences, shall be construed in accordance with section
16(4) above;
“meeting”, in relation to a youth offender panel, shall be construed in accordance with
section 21(7) above;
“the specified team”, in relation to an offender to whom a referral order applies (or two
or more associated referral orders apply), means the youth offending team for the time
being specified in the order (or orders).
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3.3.3.3.

Reparation Order

3.3.3.3.1

General

Definitions etc.
PCC(S)A 2000 s.73 907 : Reparation orders
s.73(2) -

an order under subsection (1) above is in this Act referred to as a “reparation order”.

s.73(3) -

in this section and section 74 below “make reparation”, in relation to an offender,
means make reparation for the offence otherwise than by the payment of
compensation; and the requirements that may be specified in a reparation order are
subject to section 74(1) to (3).

PCC(S)A 2000 s.74 908 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(5) -

s.74(6) -

in this Act “responsible officer”, in relation to an offender subject to a reparation order,
means one of the following who is specified in the order, namely—
(a)

an officer of a local probation board or an officer of a provider of probation
services (as the case may be);

(b)

a social worker of a local authority;

(c)

a member of a youth offending team.

where a reparation order specifies an officer of a local probation board under
subsection (5) above, the officer specified must be an officer appointed for or assigned
to the local justice area named in the order.

s.74(6A) - where a reparation order specifies an officer of a provider of probation services under
subsection (5) above, the officer specified must be an officer acting in the local justice
area named in the order.
s.74(7) -

where a reparation order specifies under that subsection—
(a)

a social worker of a local authority, or

(b)

a member of a youth offending team,

the social worker or member specified must be a social worker of, or a member of a
youth offending team established by, the local authority within whose area it appears to
the court that the offender resides or will reside.
Reparation to be supervised
PCC(S)A 2000 s.74 909 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(8) -

any reparation required by a reparation order—
(a)

907
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(b)
3.3.3.3.2

shall be made within a period of three months from the date of the making of the
order.

Power and availability

Discretionary power upon conviction
PCC(S)A 2000 s.73 910 : Reparation orders
s.73(1) -

where a child or young person (that is to say, any person aged under 18) is convicted
of an offence other than one for which the sentence is fixed by law, the court by or
before which he is convicted may make an order requiring him to make reparation
specified in the order—
(a)

to a person or persons so specified; or

(b)

to the community at large;

and any person so specified must be a person identified by the court as a victim of the
offence or a person otherwise affected by it.
Need for consent of victim etc.
PCC(S)A 2000 s.74 911 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(1) -

3.3.3.3.3

a reparation order shall not require the offender—
(a)

to work for more than 24 hours in aggregate; or

(b)

to make reparation to any person without the consent of that person.

Making the order

Length of the order
PCC(S)A 2000 s.74 912 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(1) -

s.74(8) -
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a reparation order shall not require the offender—
(a)

to work for more than 24 hours in aggregate; or

(b)

to make reparation to any person without the consent of that person.

any reparation required by a reparation order—
(a)

shall be made under the supervision of the responsible officer; and

(b)

shall be made within a period of three months from the date of the making of the
order.
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Requirements specified under the order
PCC(S)A 2000 s.74 913 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(2) -

subject to subsection (1) above, requirements specified in a reparation order shall be
such as in the opinion of the court are commensurate with the seriousness of the
offence, or the combination of the offence and one or more offences associated with it.

s.74(3) -

requirements so specified shall, as far as practicable, be such as to avoid—
(a)

any conflict with the offender’s religious beliefs or with the requirements of any
youth community order to which he may be subject; and

(b)

any interference with the times, if any, at which he normally works or attends
school or any other educational establishment.

Duty to consider written report by YOT etc.
PCC(S)A 2000 s.73 914 : Reparation orders
s.73(5) -

before making a reparation order, a court shall obtain and consider a written report by [
an officer of a local probation board, an officer of a provider of probation services, a
social worker of a local authority or a member of a youth offending team indicating—
(a)

the type of work that is suitable for the offender; and

(b)

the attitude of the victim or victims to the requirements proposed to be included in
the order.

Arrangements must be in place
PCC(S)A 2000 s.73 915 : Reparation orders
s.73(6) -

the court shall not make a reparation order unless it has been notified by the Secretary
of State that arrangements for implementing such orders are available in the area
proposed to be named in the order under section 74(4) below and the notice has not
been withdrawn.

Duty to give reasons where not making an order
PCC(S)A 2000 s.73 916 : Reparation orders
s.73(8) -

913
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the court shall give reasons if it does not make a reparation order in a case where it
has power to do so.
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Order must specify local justice area
PCC(S)A 2000 s.74 917 : Requirements and provisions of reparation order, and obligations of
person subject to it
s.74(4) -

a reparation order shall name the local justice area in which it appears to the court
making the order (or to the court amending under Schedule 8 to this Act any provision
included in the order in pursuance of this subsection) that the offender resides or will
reside.

3.3.3.3.4

Interaction with other sentencing orders

Custodial sentences
PCC(S)A 2000 s.73 918 : Reparation orders
s.73(4) -

the court shall not make a reparation order in respect of the offender if it proposes—
(a)

to pass on him a custodial sentence; or

(b)

to make in respect of him a youth rehabilitation order or a referral order.

Referral orders
PCC(S)A 2000 s.19 919 : Referral orders
s.19(1) -

subsections (2) to (5) below apply where a court makes a referral order in respect of an
offence.

s.19(2) -

the court may not deal with the offender for the offence in any of the prohibited ways.

s.19(3) -

the court—

s.19(4) -

(a)

shall, in respect of any connected offence, either sentence the offender by
making a referral order or make an order discharging him absolutely; and

(b)

may not deal with the offender for any such offence in any of the prohibited ways.

for the purposes of subsections (2) and (3) above the prohibited ways are—
[…]
(c)

making a reparation order in respect of him […]

PCC(S)A 2000 s.73 920 : Reparation orders
s.73(4) -
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the court shall not make a reparation order in respect of the offender if it proposes—
(a)

to pass on him a custodial sentence; or

(b)

to make in respect of him a youth rehabilitation order or a referral order.
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Youth Rehabilitation Orders
PCC(S)A 2000 s.73 921 : Reparation orders
s.73(4) -

the court shall not make a reparation order in respect of the offender if it proposes—
(a)

to pass on him a custodial sentence; or

(b)

to make in respect of him a youth rehabilitation order or a referral order.

CJIA 2008 Sch.1 para.30 922 : Date of taking effect and other existing orders
para.30(4) - a court must not make a youth rehabilitation order in respect of an offender at a time
when—
(a)

another youth rehabilitation order, or

(b)

a reparation order made under section 73(1) of the Powers of Criminal Courts
(Sentencing) Act 2000 (c. 6),

is in force in respect of the offender, unless when it makes the order it revokes the
earlier order.
Youth Rehabilitation Orders (in force)
PCC(S)A 2000 s.73 923 : Reparation orders
s.73(4A) - the court shall not make a reparation order in respect of the offender at a time when a
youth rehabilitation order is in force in respect of him unless when it makes the
reparation order it revokes the youth rehabilitation order.
s.73(4B) - where a youth rehabilitation order is revoked under subsection (4A), paragraph 24 of
Schedule 2 to the Criminal Justice and Immigration Act 2008 (breach, revocation or
amendment of youth rehabilitation order) applies to the revocation.
3.3.3.3.5

Breach, revocation or amendment

PCC(S)A 2000 s.75 924 : Breach, revocation and amendment of reparation orders
s.75 -

Schedule 8 to this Act (which makes provision for dealing with failures to comply with
reparation orders and for revoking and amending such orders) shall have effect

General provisions concerning orders under Sch.8
PCC(S)A 2000 Sch.8 para.6 925 : Presence of offender in court, remands etc.
para.6(1) - where the responsible officer makes an application under paragraph 2(1) or 5(1) above
to a court he may bring the offender before the court; and, subject to sub-paragraph (9)
below, a court shall not make an order under paragraph 2 or 5(1) above unless the
offender is present before the court.
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para.6(2) - without prejudice to any power to issue a summons or warrant apart from this subparagraph, the court to which an application under paragraph 2(1) or 5(1) above is
made may issue a summons or warrant for the purpose of securing the attendance of
the offender before it.
para.6(3) - Subsections (3) and (4) of section 55 of the Magistrates’ Courts Act 1980 (which
among other things restrict the circumstances in which a warrant may be issued) shall
apply with the necessary modifications to a warrant under sub-paragraph (2) above as
they apply to a warrant under that section, but as if in subsection (3) after the word
“summons” there were inserted the words “cannot be served or”.
para.6(4) - where the offender is arrested in pursuance of a warrant issued by virtue of subparagraph (2) above and cannot be brought immediately before [the court before which
the warrant directs the offender to be brought (“the relevant court”), the person in
whose custody he is—
(a)

may make arrangements for his detention in a place of safety for a period of not
more than 72 hours from the time of the arrest (and it shall be lawful for him to be
detained in pursuance of the arrangements); and

(b)

shall within that period bring him before a youth court;

and in paragraph (a) above “place of safety”has the same meaning as in the Children
and Young Persons Act 1933.
para.6(5) - where an offender is under sub-paragraph (4)(b) above brought before a youth court
other than the relevant court, the youth court may—
(a)

direct that he be released forthwith; or

(b)

subject to sub-paragraph (7) below, remand him to local authority
accommodation.

para.6(6) - subject to sub-paragraph (7) below, where an application is made to a court under
paragraph 5(1) above, the court may remand (or further remand) the offender to local
authority accommodation if—
(a)

a warrant has been issued under sub-paragraph (2) above for the purpose of
securing the attendance of the offender before the court; or

(b)

the court considers that remanding (or further remanding) him will enable
information to be obtained which is likely to assist the court in deciding whether
and, if so, how to exercise its powers under paragraph 5(1) above.

para.6(7) - where the offender is aged 18 or over at the time when he is brought before a youth
court other than the relevant court under sub-paragraph (4)(b) above, or is aged 18 or
over at a time when (apart from this sub-paragraph) the relevant court could exercise
its powers under sub-paragraph (6) above in respect of him, he shall not be remanded
to local authority accommodation but may instead be remanded—
(a)

to a remand centre, if the court has been notified that such a centre is available
for the reception of persons under this sub-paragraph; or

(b)

to a prison, if it has not been so notified.

para.6(8) - a court remanding an offender to local authority accommodation under this paragraph
shall designate, as the authority who are to receive him, the local authority for the area
in which the offender resides or, where it appears to the court that he does not reside
in the area of a local authority, the local authority—
(a)

specified by the court; and

(b)

in whose area the offence or an offence associated with it was committed.
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para.6(9) - a court may make an order under paragraph 5(1) above in the absence of the offender
if the effect of the order is confined to one or more of the following, that is to say—
(a)

revoking the reparation order;

(b)

cancelling a requirement included in the reparation order;

(c)

altering in the reparation order the name of any area;

(d)

changing the responsible officer.

Breach of requirement
PCC(S)A 2000 Sch.8 para.2 926 : Breach of requirement of reparation order
para.2(1) - this paragraph applies if while a reparation order is in force in respect of an offender it
is proved to the satisfaction of
(a)

a youth court acting in the local justice area in which the offender resides, or

(b)

if it is not known where the offender resides, a youth court acting in the local
justice area for the time being named in the order in pursuance of section 74(4)
of this Act,

on the application of the responsible officer, that the offender has failed to comply with
any requirement included in the order.
para.2(2) - where this paragraph applies, the court—
(a)

whether or not it also makes an order under paragraph 5(1) below (revocation or
amendment of order)—
(i)

may order the offender to pay a fine of an amount not exceeding £1,000; or

(b)

if the reparation order was made by a magistrates’ court, may revoke the order
and deal with the offender, for the offence in respect of which the order was
made, in any way in which he could have been dealt with for that offence by the
court which made the order if the order had not been made; or

(c)

if the reparation order was made by the Crown Court, may commit him in custody
or release him on bail until he can be brought or appear before the Crown Court.

para.2(3) - where a court deals with an offender under sub-paragraph (2)(c) above, it shall send to
the Crown Court a certificate signed by a justice of the peace giving—
(a)

particulars of the offender’s failure to comply with the requirement in question;
and

(b)

such other particulars of the case as may be desirable;

and a certificate purporting to be so signed shall be admissible as evidence of the
failure before the Crown Court.
para.2(4) - where—
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(a)

by virtue of sub-paragraph (2)(c) above the offender is brought or appears before
the Crown Court, and

(b)

it is proved to the satisfaction of the court that he has failed to comply with the
requirement in question,
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that court may deal with him, for the offence in respect of which the order was made, in
any way in which it could have dealt with him for that offence if it had not made the
order.
para.2(5) - where the Crown Court deals with an offender under sub-paragraph (4) above, it shall
revoke the reparation order if it is still in force.
para.2(6) - a fine imposed under this paragraph shall be deemed, for the purposes of any
enactment, to be a sum adjudged to be paid by a conviction.
para.2(7) - in dealing with an offender under this paragraph, a court shall take into account the
extent to which he has complied with the requirements of the reparation order.
para.2(8) - where a reparation order has been made on appeal, for the purposes of this paragraph
it shall be deemed—
(a)

if it was made on an appeal brought from a magistrates’ court, to have been
made by that magistrates’ court;

(b)

if it was made on an appeal brought from the Crown Court or from the criminal
division of the Court of Appeal, to have been made by the Crown Court;

and, in relation to a reparation order made on appeal, sub-paragraph (2)(b) above shall
have effect as if the words “if the order had not been made” were omitted and subparagraph (4) above shall have effect as if the words “if it had not made the order”
were omitted.
para.2(9) - this paragraph has effect subject to paragraph 6 below
Revocation or amendment
PCC(S)A 2000 Sch.8 para.5 927 : Revocation or amendment of reparation order
para.5(1) - if while a reparation order is in force in respect of an offender it appears to the [relevant
court, on the application of the responsible officer or the offender, that it is appropriate
to make an order under this sub-paragraph, the court may—
(a)

make an order revoking the reparation order; or

(b)

make an order amending it—
(i)

by cancelling any provision included in it; or

(ii)

by inserting in it (either in addition to or in substitution for any of its
provisions) any provision which could have been included in the order if the
court had then had power to make it and were exercising the power.

para.5(2) - sub-paragraph (1) above has effect subject to paragraph 6 below.
para.5(3) - where an application under sub-paragraph (1) above for the revocation of a reparation
order is dismissed, no further application for its revocation shall be made under that
sub-paragraph by any person except with the consent of the relevant court.
para.5(4) - in this paragraph, “the relevant court” means—
(a)

927

a youth court acting in the local justice area for the time being named in the order
in pursuance of section 74(4) of this Act, or

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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(b)

in the case of an application made both under this paragraph and under
paragraph 2(1), the court mentioned in paragraph 2(1).

Power to adjourn hearings
PCC(S)A 2000 Sch.8 para.6A 928 : Power to adjourn hearing and remand offender
para.6A(1) - this paragraph applies to any hearing relating to an offender held by a youth court in
any proceedings under this Schedule.
para.6A(2) - the court may adjourn the hearing, and, where it does so, may—
(a)

direct that the offender be released forthwith, or

(b)

remand the offender.

para.6A(3) - where the court remands the offender under sub-paragraph (2)—
(a)

it must fix the time and place at which the hearing is to be resumed, and

(b)

that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.

para.6A(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
(a)

it may fix the time and place at which the hearing is to be resumed, but

(b)

if it does not do so, it must not resume the hearing unless it is satisfied that the
persons mentioned in sub-paragraph (5) have had adequate notice of the time
and place for the resumed hearing.

para.6A(5) - the persons referred to in sub-paragraph (4)(b) are—
(a)

the offender,

(b)

if the offender is aged under 14, a parent or guardian of the offender, and

(c)

the responsible officer.

para.6A(6) - if a local authority has parental responsibility for an offender who is in its care or
provided with accommodation by it in the exercise of any social services functions, the
reference in sub-paragraph (5)(b) to a parent or guardian of the offender is to be read
as a reference to that authority.
para.6A(7) - in sub-paragraph (6)—
“local authority” has the same meaning as it has in Part 1 of the Criminal Justice and
Immigration Act 2008 by virtue of section 7 of that Act,
“parental responsibility” has the same meaning as it has in the Children Act 1989 by
virtue of section 3 of that Act, and
“social services functions” has the same meaning as it has in the Local Authority Social
Services Act 1970 by virtue of section 1A of that Act.
para.6A(8) - the powers of a youth court under this paragraph may be exercised by a single justice
of the peace, notwithstanding anything in the Magistrates’ Courts Act 1980.

928
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para.6A(9) - this paragraph—
(a)

applies to any hearing in any proceedings under this Schedule in place of section
10 of the Magistrates’ Courts Act 1980 (adjournment of trial) where that section
would otherwise apply, but

(b)

is not to be taken to affect the application of that section to hearings of any other
description.

Appeals
PCC(S)A 2000 Sch.8 para.7 929 : Appeals
para.7 -

929

the offender may appeal to the Crown Court against—
(a)

any order made under paragraph 2(2) or 5(1) above except an order made or
which could have been made in his absence (by virtue of paragraph 6(9) above);

(b)

the dismissal of an application under paragraph 5(1) above to revoke a
reparation order.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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3.4

Behaviour Orders

3.4.1.

Criminal Behaviour Orders

3.4.1.1.
General
Note: Saving and transitional provisions are contained in ASBCPA 2014 s.33, setting out the
transitional arrangements for the repeal of, amongst others, the ASBO. For the purposes of the
CBO, the relevant date is the date the proceedings were begun; prior to the commencement date
(20 October 2014) the power to make an ASBO is preserved and a CBO is not available.
What is a CBO?
ASBCPA 2014 s.22 930 : Power to make orders
s.22(5) -

a criminal behaviour order is an order which, for the purpose of preventing the offender
from engaging in such behaviour:
(a)

prohibits the offender from doing anything described in the order;

(b)

requires the offender to do anything described in the order.

Offenders aged under 18
ASBCPA 2014 s.23 931 : Proceedings on an application for an order
s.23(7) -

subsection (8) applies in relation to proceedings in which a criminal behaviour order is
made against an offender who is under the age of 18.

s.23(8) -

in so far as the proceedings relate to the making of the order:
(a)

section 49 of the Children and Young Persons Act 1933 (restrictions on reports of
proceedings in which children and young persons are concerned) does not apply
in respect of the offender;

(b)

section 39 of that Act (power to prohibit publication of certain matters) does so
apply.

Definitions
ASBCPA 2014 s.22 932 : Power to make orders
s.22(10) - in this section “local youth offending team” means:

930
931
932

(a)

the youth offending team in whose area it appears to the prosecution that the
offender lives, or

(b)

if it appears to the prosecution that the offender lives in more than one such area,
whichever one or more of the relevant youth offending teams the prosecution
thinks appropriate.

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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Special measures for witnesses
ASBCPA 2014 s.31 933 : Special measures for witnesses
s.31(1) -

s.31(2) -

s.31(3) -

s.31(4) -

chapter 1 of Part 2 of the Youth Justice and Criminal Evidence Act 1999 (special
measures directions in the case of vulnerable and intimidated witnesses) applies to
criminal behaviour order proceedings as it applies to criminal proceedings, but with:
(a)

the omission of the provisions of that Act mentioned in subsection (2) (which
make provision appropriate only in the context of criminal proceedings), and

(b)

any other necessary modifications.

the provisions are:
(a)

section 17(4) to (7);

(b)

section 21(4C)(e);

(c)

section 22A;

(d)

section 27(10);

(e)

section 32.

rules of court made under or for the purposes of Chapter 1 of Part 2 of that Act apply to
criminal behaviour order proceedings:
(a)

to the extent provided by rules of court, and

(b)

subject to any modifications provided by rules of court.

section 47 of that Act (restrictions on reporting special measures directions etc) applies
with any necessary modifications:
(a)

to a direction under section 19 of that Act as applied by this section;

(b)

to a direction discharging or varying such a direction.

Sections 49 and 51 of that Act (offences) apply accordingly.
s.31(5) -

in this section “criminal behaviour order proceedings” means proceedings in a
magistrates’ court or the Crown Court so far as relating to the issue whether to make a
criminal behaviour order.

Power to issue guidance
ASBCPA 2014 s.32 934 : Guidance
s.32(1) -

the Secretary of State may issue guidance to:
(a)

chief officers of police, and

(b)

the councils mentioned in section 29(2),

about the exercise of their functions under this Part.
s.32(2) -

933
934
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the Secretary of State may revise any guidance issued under this section.

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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s.32(3) -

the Secretary of State must arrange for any guidance issued or revised under this
section to be published.

3.4.1.2.

Availability and power to order

Availability
ASBCPA 2014 s.22 935 : Power to make orders
s.22(1) -

this section applies where a person (“the offender”) is convicted of an offence.

s.22(6) -

the court may make a criminal behaviour order against the offender only if it is made in
addition to:

s.22(7) -

(a)

a sentence imposed in respect of the offence, or

(b)

an order discharging the offender conditionally.

the court may make a criminal behaviour order against the offender only on the
application of the prosecution.

Test to apply
ASBCPA 2014 s.22 936 : Power to make orders
s.22(2) -

the court may make a criminal behaviour order against the offender if two conditions
are met.

s.22(3) -

the first condition is that the court is satisfied, beyond reasonable doubt, that the
offender has engaged in behaviour that caused or was likely to cause harassment,
alarm or distress to any person.

s.22(4) -

the second condition is that the court considers that making the order will help in
preventing the offender from engaging in such behaviour.

3.4.1.3.

The application for the order

Prosecution must make an application
ASBCPA 2014 s.22 937 : Power to make orders
s.22(7) -

the court may make a criminal behaviour order against the offender only on the
application of the prosecution.

s.22(8) -

the prosecution must find out the views of the local youth offending team before
applying for a criminal behaviour order to be made if the offender will be under the age
of 18 when the application is made.

935
936
937

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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Power to adjourn
ASBCPA 2014 s.23 938 : Proceedings on an application for an order
s.23(3) -

the court may adjourn any proceedings on an application for a criminal behaviour order
even after sentencing the offender.

s.23(4) -

if the offender does not appear for any adjourned proceedings the court may:
(a)

further adjourn the proceedings,

(b)

issue a warrant for the offender's arrest, or

(c)

hear the proceedings in the offender's absence.

s.23(5) -

the court may not act under paragraph (b) of subsection (4) unless it is satisfied that
the offender has had adequate notice of the time and place of the adjourned
proceedings.

s.23(6) -

the court may not act under paragraph (c) of subsection (4) unless it is satisfied that
the offender:
(a)

has had adequate notice of the time and place of the adjourned proceedings, and

(b)

has been informed that if the offender does not appear for those proceedings the
court may hear the proceedings in his or her absence.

Evidence
ASBCPA 2014 s.23 939 : Proceedings on an application for an order
s.23(1) -

for the purpose of deciding whether to make a criminal behaviour order the court may
consider evidence led by the prosecution and evidence led by the offender.

s.23(2) -

it does not matter whether the evidence would have been admissible in the
proceedings in which the offender was convicted.

3.4.1.4.

Length of the order

ASBCPA 2014 s.25 940 : Duration of order etc.
s.25(3) -

a criminal behaviour order must specify the period (“the order period”) for which it has
effect.

s.25(4) -

in the case of a criminal behaviour order made before the offender has reached the
age of 18, the order period must be a fixed period of:

s.25(5) -

(a)

not less than 1 year, and

(b)

not more than 3 years.

in the case of a criminal behaviour order made after the offender has reached the age
of 18, the order period must be:
(a)

938
939
940
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a fixed period of not less than 2 years, or

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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(b)
3.4.1.5.

an indefinite period (so that the order has effect until further order).

Requirements and prohibitions

Duty to avoid conflict etc.
ASBCPA 2014 s.22 941 : Power to make orders
s.22(9) -

prohibitions and requirements in a criminal behaviour order must, so far as practicable,
be such as to avoid:
(a)

any interference with the times, if any, at which the offender normally works or
attends school or any other educational establishment;

(b)

any conflict with the requirements of any other court order or injunction to which
the offender may be subject.

ASBCPA 2014 s.24 942 : Requirements included in orders
s.24(3) -

before including two or more requirements, the court must consider their compatibility
with each other.

Must specify person responsible for supervising compliance
ASBCPA 2014 s.24 943 : Requirements included in orders
s.24(1) -

a criminal behaviour order that includes a requirement must specify the person who is
to be responsible for supervising compliance with the requirement.
The person may be an individual or an organisation.

Duty to receive evidence as to suitability of proposed requirement
ASBCPA 2014 s.24 944 : Requirements included in orders
s.24(2) -

before including a requirement, the court must receive evidence about its suitability and
enforceability from:
(a)

the individual to be specified under subsection (1), if an individual is to be
specified;

(b)

an individual representing the organisation to be specified under subsection (1), if
an organisation is to be specified.

ASBCPA 2014 s.25 945 : Duration of order etc.
s.25(6) -

941
942
943
944
945

a criminal behaviour order may specify periods for which particular prohibitions or
requirements have effect.

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.6.

Effect of the order

When does the order take effect?
ASBCPA 2014 s.25 946 : Duration of order etc.
s.25(1) -

a criminal behaviour order takes effect on the day it is made, subject to subsection (2).

s.25(2) -

if on the day a criminal behaviour order (“the new order”) is made the offender is
subject to another criminal behaviour order (“the previous order”), the new order may
be made so as to take effect on the day on which the previous order ceases to have
effect. Duties of responsible officer etc.

ASBCPA 2014 s.24 947 : Requirements included in orders
s.24(4) -

it is the duty of a person specified under subsection (1):
(a)

to make any necessary arrangements in connection with the requirements for
which the person has responsibility (the “relevant requirements”);

(b)

to promote the offender's compliance with the relevant requirements;

(c)

if the person considers that the offender:
(i)

has complied with all the relevant requirements, or

(ii)

has failed to comply with a relevant requirement,

to inform the prosecution and the appropriate chief officer of police.
s.24(5) -

in subsection (4)(c) “the appropriate chief officer of police” means:
(a)

the chief officer of police for the police area in which it appears to the person
specified under subsection (1) that the offender lives, or

(b)

if it appears to that person that the offender lives in more than one police area,
whichever of the relevant chief officers of police that person thinks it most
appropriate to inform.

Duties of the offender
ASBCPA 2014 s.24 948 : Requirements included in orders
s.24(6) -

an offender subject to a requirement in a criminal behaviour order must:
(a)

keep in touch with the person specified under subsection (1) in relation to that
requirement, in accordance with any instructions given by that person from time
to time;

(b)

notify the person of any change of address.

These obligations have effect as requirements of the order.

946
947
948
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3.4.1.7.

Interaction with other sentencing orders

Can only be made in conjunction with “a sentence”
ASBCPA 2014 s.22 949 : Power to make orders
s.22(6) -

the court may make a criminal behaviour order against the offender only if it is made in
addition to:
(a)

a sentence imposed in respect of the offence, or

(b)

an order discharging the offender conditionally.

Conditional discharges
ASBCPA 2014 s.22 950 : Power to make orders
s.22(6) -

the court may make a criminal behaviour order against the offender only if it is made in
addition to:
(a)

a sentence imposed in respect of the offence, or

(b)

an order discharging the offender conditionally.

Imprisonment
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council
[…] [W]here a custodial sentence of 12 months or more is imposed and the offender is liable to be
released on licence and thus subject to recall, an order will not generally be necessary. There
might be cases where geographical restraints could supplement licence conditions.
Note: The excerpt from the guidelines concerns ASBOs, not CBOs, however it is likely the
guidance would be considered to apply to CBOs due to the similarity in the nature of the two
orders.
Parenting orders
CDA 1998 s.9 951 : Parenting orders: supplemental
s.9(1) -

where a person under the age of 16 is convicted of an offence, the court: (a) if it is
satisfied that the relevant condition is fulfilled, shall make a parenting order; and (b) if it
is not so satisfied, shall state in open court that it is not and why it is not.

s.9(1B) -

if an injunction under the Anti-social Behaviour, Crime and Policing Act 2014 s.1 is
granted or a criminal behaviour order is made under s.22 of that Act in respect of a
person under the age of 16 the court: (a) must make a parenting order if it is satisfied
that the relevant condition is fulfilled; (b) if it is not so satisfied, must state in open court
that it is not and why it is not.

949
950
951
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3.4.1.8.

Variation or discharge of orders

General
ASBCPA 2014 s.27 952 : Variation or discharge of orders
s.27(6) -

in the case of a criminal behaviour order made by a magistrates’ court, the references
in this section to the court which made the order include a reference to any
magistrates’ court acting in the same local justice area as that court.

Power
ASBCPA 2014 s.27 953 : Variation or discharge of orders
s.27(1) -

a criminal behaviour order may be varied or discharged by the court which made it on
the application of:
(a)

the offender, or

(b)

the prosecution.

Extent of power
ASBCPA 2014 s.27 954 : Variation or discharge of orders
s.27(4) -

the power to vary an order includes power to include an additional prohibition or
requirement in the order or to extend the period for which a prohibition or requirement
has effect.

s.27(5) -

Section 24 (requirements) applies to additional requirements included under
subsection (4) as it applies to requirements included in a new order.

No further application after dismissal of previous application
ASBCPA 2014 s.27 955 : Variation or discharge of orders
s.27(2) -

s.27(3) -

952
953
954
955
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if an application by the offender under this section is dismissed, the offender may make
no further application under this section without:
(a)

the consent of the court which made the order, or

(b)

the agreement of the prosecution.

if an application by the prosecution under this section is dismissed, the prosecution
may make no further application under this section without:
(a)

the consent of the court which made the order, or

(b)

the agreement of the offender.

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.9.

Reviews of orders

ASBCPA 2014 s.28 956 : Review of orders
Applicability
s.28(1) -

if:
(a)

a person subject to a criminal behaviour order will be under the age of 18 at the
end of a review period (see subsection (2)),

(b)

the term of the order runs until the end of that period or beyond, and

(c)

the order is not discharged before the end of that period,

a review of the operation of the order must be carried out before the end of that period.
Review periods
ASBCPA 2014 s.28 957 : Review of orders
s.28(2) -

the “review periods” are:
(a)

(b)

the period of 12 months beginning with:
(i)

the day on which the criminal behaviour order takes effect, or

(ii)

if during that period the order is varied under section 27, the day on which it
is varied (or most recently varied, if the order is varied more than once);

a period of 12 months beginning with:
(i)

the day after the end of the previous review period, or

(ii)

if during that period of 12 months the order is varied under section 27, the
day on which it is varied (or most recently varied, if the order is varied more
than once).

Contents of review
ASBCPA 2014 s.28 958 : Review of orders
s.28(3) -

956
957
958

a review under this section must include consideration of:
(a)

the extent to which the offender has complied with the order;

(b)

the adequacy of any support available to the offender to help him or her comply
with it;

(c)

any matters relevant to the question whether an application should be made for
the order to be varied or discharged.

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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Carrying out reviews
ASBCPA 2014 s.29 959 : Carrying out and participating in reviews
s.29(1) -

a review under section 28 is to be carried out by the chief officer of police of the police
force maintained for the police area in which the offender lives or appears to be living.

s.29(2) -

the chief officer, in carrying out a review under section 28, must act in co-operation with
the council for the local government area in which the offender lives or appears to be
living; and the council must co-operate in the carrying out of the review.

s.29(3) -

the chief officer may invite the participation in the review of any other person or body.

s.29(4) -

in this section “local government area” means:
(a)

in relation to England, a district or London borough, the City of London, the Isle of
Wight and the Isles of Scilly;

(b)

in relation to Wales, a county or a county borough.

For the purposes of this section, the council for the Inner and Middle Temples is the
Common Council of the City of London.
Guidance
ASBCPA 2014 s.28 960 : Review of orders
s.28(4) -

3.4.1.10.

those carrying out or participating in a review under this section must have regard to
any relevant guidance issued by the Secretary of State under section 32 when
considering:
(a)

how the review should be carried out;

(b)

what particular matters the review should deal with;

(c)

what action (if any) it would be appropriate to take as a result of the findings of
the review.

Interim orders

ASBCPA 2014 s.26 961 : Interim orders
s.26(1) -

this section applies where a court adjourns the hearing of an application for a criminal
behaviour order.

s.26(2) -

the court may make a criminal behaviour order that lasts until the final hearing of the
application or until further order (“an interim order”) if the court thinks it just to do so.

s.26(3) -

Section 22(6) to (8) and section 25(3) to (5) do not apply in relation to the making of an
interim order.

s.26(4) -

subject to that, the court has the same powers whether or not the criminal behaviour
order is an interim order.

959
960
961
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Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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3.4.1.11.

Breach

Offence
ASBCPA 2014 s.30 962 : Breach of order
s.30(1) -

a person who without reasonable excuse:
(a)

does anything he or she is prohibited from doing by a criminal behaviour order, or

(b)

fails to do anything he or she is required to do by a criminal behaviour order,

commits an offence.
Penalty
ASBCPA 2014 s.30 963 : Breach of order
s.30(2) -

a person guilty of an offence under this section is liable:
(a)

on summary conviction, to imprisonment for a period not exceeding 6 months or
to a fine, or to both;

(b)

on conviction on indictment, to imprisonment for a period not exceeding 5 years
or to a fine, or to both.

Restriction on imposing absolute or conditional discharge
ASBCPA 2014 s.30 964 : Breach of order
s.30(3) -

if a person is convicted of an offence under this section, it is not open to the court by or
before which the person is convicted to make an order under subsection (1)(b) of
section 12 of the Powers of Criminal Courts (Sentencing) Act 2000 (conditional
discharge).

Procedural requirements
ASBCPA 2014 s.30 965 : Breach of order
s.30(4) -

in proceedings for an offence under this section, a copy of the original criminal
behaviour order, certified by the proper officer of the court which made it, is admissible
as evidence of its having been made and of its contents to the same extent that oral
evidence of those things is admissible in those proceedings.

Reporting restrictions
ASBCPA 2014 s.30 966 : Breach of order
s.30(5) -

962
963
964
965
966

in relation to any proceedings for an offence under this section that are brought against
a person under the age of 18:

Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
Commencement: 20 October 2014, SI 2014/2590 art.3(a).
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s.30(6) -

540

(a)

section 49 of the Children and Young Persons Act 1933 (restrictions on reports of
proceedings in which children and young persons are concerned) does not apply
in respect of the person;

(b)

section 45 of the Youth Justice and Criminal Evidence Act 1999 (power to restrict
reporting of criminal proceedings involving persons under 18) does so apply.

if, in relation to any proceedings mentioned in subsection (5), the court does exercise
its power to give a direction under section 45 of the Youth Justice and Criminal
Evidence Act 1999, it must give its reasons for doing so.
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3.4.2.

Disqualification from being the director of a company

3.4.2.1.
General
Note: There are a number of civil powers under the 1986 Act, for obvious reasons, these are not
included in this document. Below are details of the orders a court can make upon a conviction for a
relevant offence and, for context, the provision setting out a disqualification undertaking.
Taking account of matters other than criminal convictions
Company Directors Disqualification Act 1986 s.1 967 : Disqualification orders: general
s.1(4) -

a disqualification order may be made on grounds which are or include matters other
than criminal convictions, notwithstanding that the person in respect of whom it is to be
made may be criminally liable in respect of those matters.

3.4.2.2.

Effect

What is a disqualification order?
Company Directors Disqualification Act 1986 s.1 968 : Disqualification orders: general
s.1(1) -

in the circumstances specified below in this Act a court may, and under sections 6 and
9A shall, make against a person a disqualification order, that is to say an order that for
a period specified in the order:
(a)

he shall not be a director of a company, act as receiver of a company's property
or in any way, whether directly or indirectly, be concerned or take part in the
promotion, formation or management of a company unless (in each case) he has
the leave of the court, and

(b)

he shall not act as an insolvency practitioner.

R. v Cole 1998 BCC 87
A judge cannot pick and choose which disqualification applies; the legislation envisages one
disqualification with a number of consequences, not five different types of disqualification.
Note: The Act has been amended since this decision but there is no reason to suspect that the
position is any different now.
R. v Ward [2001] EWCA Crim 1648
There is no power to limit the disqualification; the disqualification applies to all categories listed in
section 1.
When does the disqualification begin?
Company Directors Disqualification Act 1986 s.1 969 : Disqualification orders: general
s.1(2) -

967
968
969

in each section of this Act which gives to a court power or, as the case may be,
imposes on it the duty to make a disqualification order there is specified the maximum
(and, in section 6, the minimum) period of disqualification which may or (as the case

Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
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may be) must be imposed by means of the order and, unless the court otherwise
orders, the period of disqualification so imposed shall begin at the end of the period of
21 days beginning with the date of the order.
3.4.2.3.

Disqualification following conviction for indictable offence

Discretionary power
Company Directors Disqualification Act 1986 s.2 970 : Disqualification on conviction of
indictable offence
s.2(1) -

the court may make a disqualification order against a person where he is convicted of
an indictable offence (whether on indictment or summarily) in connection with the
promotion, formation, management, liquidation or striking off of a company with the
receivership of a company's property or with his being an administrative receiver of a
company.

Maximum length
Company Directors Disqualification Act 1986 s.2 971 : Disqualification on conviction of
indictable offence
s.2(3) The maximum period of disqualification under this section is:
(a)

where the disqualification order is made by a court of summary jurisdiction, 5
years, and

(b)

in any other case, 15 years.

Interpretation
Company Directors Disqualification Act 1986 s.2 972 : Disqualification on conviction of
indictable offence
s.2(2) -

“The court” for this purpose means:
(a)

any court having jurisdiction to wind up the company in relation to which the
offence was committed, or

(b)

the court by or before which the person is convicted of the offence, or

(c)

in the case of a summary conviction in England and Wales, any other
magistrates' court acting in the same local justice area;

and for the purposes of this section the definition of “indictable offence” in Schedule 1
to the Interpretation Act 1978 applies for Scotland as it does for England and Wales.

970
971
972
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Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
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3.4.2.4.

Disqualification following conviction for a summary offence

Availability
Company Directors Disqualification Act 1986 s.5 973 : Disqualification on summary conviction
s.5(1) -

an offence counting for the purposes of this section is one of which a person is
convicted (either on indictment or summarily) in consequence of a contravention of, or
failure to comply with, any provision of the companies legislation requiring a return,
account or other document to be filed with, delivered or sent, or notice of any matter to
be given, to the registrar of companies (whether the contravention or failure is on the
person's own part or on the part of any company).

Power
Company Directors Disqualification Act 1986 s.5 974 : Disqualification on summary conviction
s.5(2) -

where a person is convicted of a summary offence counting for those purposes, the
court by which he is convicted (or, in England and Wales, any other magistrates' court
acting in the same local justice area) may make a disqualification order against him if
the circumstances specified in the next subsection are present.

s.5(3) -

those circumstances are that, during the 5 years ending with the date of the conviction,
the person has had made against him, or has been convicted of, in total not less than 3
default orders and offences counting for the purposes of this section; and those
offences may include that of which he is convicted as mentioned in subsection (2) and
any other offence of which he is convicted on the same occasion.

Maximum length
Company Directors Disqualification Act 1986 s.5 975 : Disqualification on summary conviction
s.5(5) -

the maximum period of disqualification under this section is 5 years.

Interpretation
Company Directors Disqualification Act 1986 s.5 976 : Disqualification on summary conviction
s.5(4) -

s.5(4A) -

973
974
975
976

for the purposes of this section:
(a)

the definition of “summary offence” in Schedule 1 to the Interpretation Act 1978
applies for Scotland as for England and Wales, and

(b)

“default order” means the same as in section 3(3)(b).

in this section “the companies legislation” means the Companies Acts and Parts 1 to 7
of the Insolvency Act 1986 (company insolvency and winding up).

Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
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3.4.2.5.

Disqualification undertakings

Company Directors Disqualification Act 1986 s.1A 977 : Disqualification undertakings: general
s.1A(1) -

in the circumstances specified in sections 7 and 8 the Secretary of State may accept a
disqualification undertaking, that is to say an undertaking by any person that, for a
period specified in the undertaking, the person:
(a)

will not be a director of a company, act as receiver of a company's property or in
any way, whether directly or indirectly, be concerned or take part in the
promotion, formation or management of a company unless (in each case) he has
the leave of a court, and

(b)

will not act as an insolvency practitioner.

s.1A(2) -

the maximum period which may be specified in a disqualification undertaking is 15
years; and the minimum period which may be specified in a disqualification undertaking
under section 7 is two years.

s.1A(3) -

where a disqualification undertaking by a person who is already subject to such an
undertaking or to a disqualification order is accepted, the periods specified in those
undertakings or (as the case may be) the undertaking and the order shall run
concurrently.

s.1A(4) -

in determining whether to accept a disqualification undertaking by any person, the
Secretary of State may take account of matters other than criminal convictions,
notwithstanding that the person may be criminally liable in respect of those matters.

3.4.2.6.

Interaction with other sentencing orders

Compensation orders
R. v Holmes (1992) 13 Cr. App. R. (S.) 29
A sentencer who imposes a compensation order should be careful not to reduce or inhibit the
defendant's means to pay the order. When a compensation order is made it is generally wrong in
principle to inhibit a defendant from freely engaging in business activities which must have been
contemplated as necessary for the purposes of fulfilling his obligations under the compensation
order, by disqualifying him from acting as a director of a company.
Discharges
PCC(S)A 2000 s.12 978 : Absolute and conditional discharge
s.12(7) -

977
978
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nothing in this section shall be construed as preventing a court, on discharging an
offender absolutely or conditionally in respect of any offence, from […] imposing any
disqualification on him […]

Commencement: 2 April 2001, as inserted by IA 2000 s.6(2), SI 2001/766 art.2(1)(a).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Disqualification undertakings
Company Directors Disqualification Act 1986 s.1 979 : Disqualification orders: general
s.1(3) -

where a disqualification order is made against a person who is already subject to such
an order or to a disqualification undertaking, the periods specified in those orders or, as
the case may be, in the order and the undertaking shall run concurrently.

3.4.2.7.

Breach

Company Directors Disqualification Act 1986 s.13 980 : Criminal penalties
s.13 -

979
980

if a person acts in contravention of a disqualification order or disqualification
undertaking or in contravention of section 12(2), 12A or 12B, or is guilty of an offence
under section 11, he is liable:
(a)

on conviction on indictment, to imprisonment for not more than 2 years or a fine,
or both; and

(b)

on summary conviction, to imprisonment for not more than 6 months or a fine not
exceeding the statutory maximum, or both.

Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
Commencement: 29 December 1986, CDDA 1986 s.25, IA 1986 s.443 and SI 1986/1924 art.3.
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3.4.3.

Exclusion Orders

3.4.3.1.

Power to order and availability

Power
LP(ECP)A 1980 s.1 981 : Exclusion orders
s.1(1) -

where a court by or before which a person is convicted of an offence committed on
licensed premises is satisfied that in committing that offence he resorted to violence or
offered or threatened to resort to violence, the court may, subject to subsection (2)
below, make an order (in this Act referred to as an “exclusion order”) prohibiting him
from entering those premises or any other specified premises, without the express
consent of the licensee of the premises or his servant or agent.

Availability
LP(ECP)A 1980 s.1 982 : Exclusion orders
s.1(2) -

an exclusion order may be made either:
(a)

in addition to any sentence which is imposed in respect of the offence of which
the person is convicted; or

(b)

where the offence was committed in England and Wales, notwithstanding the
provisions of section 12 and 14 of the Powers of Criminal Courts (Sentencing)
Act 2000 (cases in which absolute and conditional discharges may be made, and
their effect), in addition to an order discharging him absolutely or conditionally;

(c)

where the offence was committed in Scotland, notwithstanding the provisions of
[sections 228,246(2) and (3) and 247 of the Criminal Procedure (Scotland) Act
1995 (cases in which probation orders and absolute discharges may be made,
and their effect), in addition to a probation order or an order discharging him
absolutely;

but not otherwise.
Length of the order
LP(ECP)A 1980 s.1 983 : Exclusion orders
s.1(3) -

981

982

983
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an exclusion order shall have effect for such period, not less than three months or
more than two years, as is specified in the order, unless it is terminated under section
2(2) below.

Commencement: 30 June 1980. entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however the
provision has not yet been commenced for that purpose.
Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
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3.4.3.2.

Power to expel individuals from premises where licensee believes they
are in breach of an exclusion order

LP(ECP)A 1980 s.3 984 : Power to expel person from licensed premises
s.3 -

without prejudice to any other right to expel a person from premises, the licensee of
licensed premises or his servant or agent may expel from those premises any person
who has entered or whom he reasonably suspects of having entered the premises in
breach of an exclusion order; and a constable shall on the demand of the licensee or
his servant or agent help to expel from licensed premises any person whom the
constable reasonably suspects of having entered in breach of an exclusion order.

3.4.3.3.

Interpretation

LP(ECP)A 1980 s.4 985 : Supplemental
s.4(1) -

in this Act:
“licensed premises”, in relation to England and Wales, means premises in respect of
which there is in force a premises licence under the Licensing Act 2003 authorising the
supply of alcohol (within the meaning of section 14 of that Act) for consumption on the
premises and, in relation to Scotland, means premises in respect of which a licence
under the Licensing (Scotland) Act 1976, other than an off-sales licence or a licence
under Part III of that Act (licences for seamen's canteens), is in force; and
“licensee” in relation to any licensed premises means the holder of the licence granted
in respect of those premises; and
“specified premises”, in relation to an exclusion order, means any licensed premises
which the court may specify by name and address in the order.

s.4(2) -

in the application of section 1 above to Scotland, the reference in subsection (1) of that
section to a person's being convicted of an offence shall, in relation to proceedings in a
court of summary jurisdiction in which the court, without proceeding to conviction,
discharges him absolutely under section 383 of the Criminal Procedure (Scotland) Act
1975 or makes a probation order under section 384 of that Act, shall be construed as a
reference to the court's being satisfied that he committed the offence.

s.4(3) -

where a court makes an exclusion order or an order terminating or varying an
exclusion order, the proper officer of the court shall send a copy of the order to the
licensee of the premises to which the order relates.

s.4(4) -

for the purposes of subsection (3) above:

984

985

(a)

the proper officer of a magistrates' court in England and Wales is the designated
officer for the court;

(b)

the proper officer of the Crown Court is the appropriate officer; and

(c)

the proper officer of a court in Scotland is the clerk of the court.

Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
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3.4.3.4.

Breach

LP(ECP)A 1980 s.2 986 : Penalty for non-compliance with exclusion order
s.2(1) -

a person who enters any premises in breach of an exclusion order shall be guilty of an
offence and shall be liable on summary conviction or, in Scotland, on conviction in a
court of summary jurisdiction to a fine not exceeding [level 4 on the standard scale] 1 or
to imprisonment for a term not exceeding one month or both.

s.2(2) -

the court by which a person is convicted of an offence under subsection (1) above shall
consider whether or not the exclusion order should continue in force, and may, if it
thinks fit, by order terminate the exclusion order or vary it by deleting the name of any
specified premises, but an exclusion order shall not otherwise be affected by a
person's conviction for such an offence.

986
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Commencement: 30 June 1980. The entirety of the 1980 Act is repealed by VCRA 2006 Sch.5, however
the provision has not yet been commenced for that purpose.
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3.4.4.

Football Banning Orders

3.4.4.1.

General

Definitions
F(S)A 1989 s.14 987 : Main definitions
s.14(1) -

this section applies for the purposes of this Part.

s.14(2) -

“Regulated football match” means an association football match (whether in the United
Kingdom or elsewhere) which is a prescribed match or a match of a prescribed
description .

s.14(3) -

“External tournament” means a football competition which includes regulated football
matches outside the United Kingdom.

s.14(4) -

“Banning order” means an order made by the court under this Part which:

s.14(5) -

s.14(6) -

(a)

in relation to regulated football matches in [the United Kingdom, prohibits the
person who is subject to the order from entering any premises for the purpose of
attending such matches, and

(b)

in relation to regulated football matches outside [the United Kingdom, requires
that person to report at a police station in accordance with this Part.

“Control period”, in relation to a regulated football match outside the United Kingdom,
means the period:
(a)

beginning five days before the day of the match, and

(b)

ending when the match is finished or cancelled.

“Control period”, in relation to an external tournament, means any period described in
an order made by the Secretary of State:
(a)

beginning five days before the day of the first football match outside the United
Kingdom which is included in the tournament, and

(b)

ending when the last football match outside the United Kingdom which is
included in the tournament is finished or cancelled,

but, for the purposes of paragraph (a), any football match included in the qualifying or
pre-qualifying stages of the tournament is to be left out of account.
s.14(7) -

references to football matches are to football matches played or intended to be played.

s.14(8) -

“Relevant offence” means an offence to which Schedule 1 to this Act applies.

F(S)A 1989 s.14C 988 : Banning orders supplementary
s.14C(1) - in this Part, “violence” means violence against persons or property and includes
threatening violence and doing anything which endangers the life of any person.

987
988

Commencement: 22 March 1990, SI 1990/690 art.2
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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s.14C(2) - in this Part, “disorder” includes:
(a)

stirring up hatred against a group of persons defined by reference to colour, race,
nationality (including citizenship) or ethnic or national origins, or against an
individual as a member of such a group,

(b)

using threatening, abusive or insulting words or behaviour or disorderly
behaviour,

(c)

displaying any writing or other thing which is threatening, abusive or insulting.

s.14C(3) - in this Part, “violence” and “disorder” are not limited to violence or disorder in
connection with football.
Photographs
POA 1986 s.35 989 : Photographs
s.35(1) -

the court by which a banning order is made may make an order which—
(a)

requires a constable to take a photograph of the person to whom the banning
order relates or to cause such a photograph to be taken, and

(b)

requires that person to go to a specified police station not later than 7 clear days
after the day on which the order under this section is made, and at a specified
time of day or between specified times of day, in order to have his photograph
taken.

s.35(2) -

in subsection (1) “specified” means specified in the order made under this section and
“banning order” has the same meaning as in Part II of the football spectators act 1989.

s.35(3) -

no order may be made under this section unless an application to make it is made to
the court by or on behalf of the person who is the prosecutor in respect of the offence
leading to the banning order or (in the case of a banning order made under section 14B
of the Football Spectators Act 1989) the complainant.

s.35(4) -

if the person to whom the banning order relates fails to comply with an order under this
section a constable may arrest him without warrant in order that his photograph may be
taken.

Note: There is a power under POA 1986 s.37 to extend s.35 to other sporting events.
3.4.4.2.

Banning orders made on conviction

3.4.4.2.1

Availability

F(S)A 1989 s.14A 990 : Banning orders made on conviction of an offence
s.14A(1) - this section applies where a person (the “offender”) is convicted of a relevant offence.
s.14A(4) - a banning order may only be made under this section:

989
990
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(a)

in addition to a sentence imposed in respect of the relevant offence, or

(b)

in addition to an order discharging him conditionally.

Commencement: 1 August 1987, SI 1987/852 art.2 and Sch.1
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
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s.14A(5) - a banning order may be made as mentioned in subsection (4)(b) above in spite of
anything in sections 12 and 14 of the Powers of the Criminal Courts (Sentencing) Act
2000 (which relate to orders discharging a person absolutely or conditionally and their
effect).
F(S)A 1989 s.14 991 : Main definitions
s.14(8) -

“Relevant offence” means an offence to which Schedule 1 to this Act applies.

3.4.4.2.2

Declarations of relevance

What is a declaration of relevance?
F(S)A 1989 s.23 992 : Further provision about, and appeals against, declarations of relevance
s.23(5) -

in this section “declaration of relevance” means a declaration by a court for the
purposes of Schedule 1 to this Act that an offence related to football matches, or that it
related to one or more particular football matches.

F(S)A 1989 Sch.1 993
Note: The schedule lists the relevant offences for the purposes of football banning orders. The
schedule has not been reproduced here.
Making a declaration of relevance
F(S)A 1989 s.23 994 : Further provision about, and appeals against, declarations of relevance
s.23(1) -

subject to subsection (2) below, a court may not make a declaration of relevance as
respects any offence unless it is satisfied that the prosecutor gave notice to the
defendant, at least five days before the first day of the trial, that it was proposed to
show that the offence related to football matches, to a particular football match or to
particular football matches (as the case may be).

s.23(2) -

a court may, in any particular case, make a declaration of relevance notwithstanding
that notice to the defendant as required by subsection (1) above has not been given if
he consents to waive the giving of full notice or the court is satisfied that the interests of
justice do not require more notice to be given.

Appeals
F(S)A 1989 s.23 995 : Further provision about, and appeals against, declarations of relevance
s.23(3) -
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a person convicted of an offence as respects which the court makes a declaration of
relevance may appeal against the making of the declaration of relevance as if the
declaration were included in any sentence passed on him for the offence, and
accordingly:
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(a)

in section 10(3) of the Criminal Appeal Act 1968 (appeals against sentence by
Crown Court), in paragraph (c), after the sub-paragraph (iv) inserted by section
15(7) above there shall be inserted
“or
(v)

a declaration of relevance under the Football Spectators Act 1989”;;

(b)

in section 50(1) of that Act (meaning of “sentence”), at the end there shall be
inserted the words “and a declaration of relevance under the Football Spectators
Act 1989”; and

(c)

in section 108(3) of the Magistrates' Courts Act 1980 (right of appeal to the
Crown Court), at the end there shall be inserted the words “and also includes a
declaration of relevance under the Football Spectators Act 1989”

Convictions quashed on appeals
F(S)A 1989 s.23 996 : Further provision about, and appeals against, declarations of relevance
s.23(4) -

a banning order made upon a person's conviction of a relevant offence shall be
quashed if the making of a declaration of relevance as respects that offence is
reversed on appeal.

3.4.4.2.3

Making the order

Test to apply
F(S)A 1989 s.14A 997 : Banning orders made on conviction of an offence
s.14A(2) - if the court is satisfied that there are reasonable grounds to believe that making a
banning order would help to prevent violence or disorder at or in connection with any
regulated football matches, it must make such an order in respect of the offender.
R. v Hughes [2005] EWCA Crim 2537; [2006] 1 Cr. App. R. (S.) 107 (p.632)
“[Under section 14A] the first element—the conviction of a relevant offence—will
already have been established to the criminal standard. […] [T]he legislature expected,
in a normal case, that the conviction itself would be sufficient to satisfy the court under
subs.(2) , but that if there were something in the particular case that meant that the
judge was not so satisfied then he should explain what it was in open court. There is
clearly no requirement under s.14A for either repetition or propensity.” (HHJ Gordon at
[13])
Evidence and standard of proof
F(S)A 1989 s.14A 998 : Banning orders made on conviction of an offence
s.14A(3A) - for the purpose of deciding whether to make an order under this section the court may
consider evidence led by the prosecution and the defence.
s.14A(3B) - it is immaterial whether evidence led in pursuance of subsection (3A) would have been
admissible in the proceedings in which the offender was convicted.
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997
998

552

Commencement: 24 April 1990, SI 1990/690 art.3.
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

Duty to give reasons where test not satisfied
F(S)A 1989 s.14A 999 : Banning orders made on conviction of an offence
s.14A(3) - if the court is not so satisfied, it must in open court state that fact and give its reasons.
Power to adjourn
F(S)A 1989 s.14A 1000 : Banning orders made on conviction of an offence
s.14A(4A) - the court may adjourn any proceedings in relation to an order under this section even
after sentencing the offender.
s.14A(4B) - if the offender does not appear for any adjourned proceedings, the court may further
adjourn the proceedings or may issue a warrant for his arrest.
s.14A(4BA) - if the court adjourns or further adjourns any proceedings under subsection (4A) or
(4B), the court may remand the offender.
s.14A(4BB) - a person who, by virtue of subsection (4BA), is remanded on bail may be required by
the conditions of his bail:
(a)

not to leave England and Wales before his appearance before the court, and

(b)

if the control period relates to a regulated football match outside the United
Kingdom or to an external tournament which includes such matches, to surrender
his passport to a police constable, if he has not already done so.

s.14A(4C) - the court may not issue a warrant under subsection (4B) above for the offender's
arrest unless it is satisfied that he has had adequate notice of the time and place of the
adjourned proceedings.
Length of orders
F(S)A 1989 s.14F 1001 : Period of banning orders.
s.14F(1) - subject to the following provisions of this Part, a banning order has effect for a period
beginning with the day on which the order is made.
s.14F(2) - the period must not be longer than the maximum or shorter than the minimum.
s.14F(3) - where the order is made under section 14A above in addition to a sentence of
imprisonment taking immediate effect, the maximum is ten years and the minimum is
six years; and in this subsection “imprisonment” includes any form of detention.
s.14F(4) - in any other case where the order is made under section 14A above, the maximum is
five years and the minimum is three years.
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Power to make additional requirements
F(S)A 1989 s.14G 1002 : Additional requirements of orders
s.14G(1) - a banning order may, if the court making the order thinks fit, impose additional
requirements on the person subject to the order in relation to any regulated football
matches.
Duty to explain the order
F(S)A 1989 s.14E 1003 : Banning orders: general
s.14E(1) - on making a banning order, a court must in ordinary language explain its effect to the
person subject to the order.
Duty of the court when making an order
F(S)A 1989 s.18 1004 : Information
s.18(1) -

where a court makes a banning order, the designated officer for the court (in the case
of a magistrates' court) or the appropriate officer (in the case of the Crown Court):
(a)

shall give a copy of it to the person to whom it relates;

(b)

shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person;

(c)

shall (as soon as reasonably practicable) send a copy of it to the police station
(addressed to the officer responsible for the police station) at which the person
subject to the order is to report initially; and

(d)

in a case where the person subject to the order is detained in legal custody, shall
(as soon as reasonably practicable) send a copy of it to the person in whose
custody he is detained.

Obligations under the order
F(S)A 1989 s.14E 1005 : Banning orders: general
s.14E(2) - a banning order must require the person subject to the order to report initially at a
police station specified in the order within the period of five days beginning with the day
on which the order is made.
s.14E(2A) - a banning order must require the person subject to the order to give notification of the
events mentioned in subsection (2B) to the enforcing authority.
s.14E(2B) - the events are:

1002

(a)

a change of any of his names;

(b)

the first use by him after the making of the order of a name for himself that was
not disclosed by him at the time of the making of the order;

Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1004
Commencement: 24 April 1990, SI 1990/690 art.3.
1005
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1003

554

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(c)

a change of his home address;

(d)

his acquisition of a temporary address;

(e)

a change of his temporary address or his ceasing to have one;

(f)

his becoming aware of the loss of his passport;

(g)

receipt by him of a new passport;

(h)

an appeal made by him in relation to the order;

(i)

an application made by him under section 14H(2) for termination of the order;

(j)

an appeal made by him under section 23(3) against the making of a declaration
of relevance in respect of an offence of which he has been convicted.

s.14E(2C) - a notification required by a banning order by virtue of subsection (2A) must be given
before the end of the period of seven days beginning with the day on which the event
in question occurs and–
(a)

in the case of a change of a name or address or the acquisition of a temporary
address, must specify the new name or address;

(b)

in the case of a first use of a previously undisclosed name, must specify that
name; and

(c)

in the case of a receipt of a new passport, must give details of that passport.

s.14E(3) - a banning order must impose a requirement as to the surrender in accordance with this
Part, in connection with regulated football matches outside the United Kingdom, of the
passport of the person subject to the order.
s.14E(5) - in the case of a person detained in legal custody:
(a)

the requirement under this section to report at a police station, and

(b)

any requirement imposed under section 19 below,

is suspended until his release from custody.
s.14E(6) - if:
(a)

he is released from custody more than five days before the expiry of the period
for which the order has effect, and

(b)

he was precluded by his being in custody from reporting initially,

the order is to have effect as if it required him to report initially at the police station
specified in the order within the period of five days beginning with the date of his
release.
F(S)A 1989 s.20 1006 : Exemptions from requirement to report as respects a match
s.20(1) -

1006

a person who is subject to a banning order may:
(a)

as respects a particular regulated football match, or

(b)

as respects regulated football matches played during a period,

Commencement: 24 April 1990, SI 1990/690 art.3.
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apply to the authority empowered to grant exemptions under this section (“the
exempting authority”;) to be exempt from the requirements imposed by or under this
Part, or any of them as respects that match or matches played during that period.
s.20(2) -

the enforcing authority may grant exemptions under this section in all cases; but where
the application is made during the control period in relation to any match to which the
application applies, the officer responsible for a police station may grant the exemption
as respects that match, subject to subsection (3) below.

s.20(3) -

the officer responsible for a police station shall not grant an exemption without referring
the question of exemption to the enforcing authority, unless he considers that it is not
reasonably practicable to do so.

s.20(4) -

the exempting authority shall exempt the applicant from the requirements imposed by
or under this Part, or any of them, as respects any match or matches to which the
application relates if he shows to the authority's satisfaction:
(a)

that there are special circumstances which justify his being so exempted; and

(b)

that, because of those circumstances, he would not attend the match or matches
if he were so exempted.

s.20(5) -

the exempting authority shall, in taking any decision under subsection (4) above, have
regard to any guidance issued by the Secretary of State under section 21 below.

s.20(6) -

where an exemption is granted by the exempting authority to a person under
subsection (4) above the banning order is to have effect subject to the exemption and,
accordingly, no requirement is to be imposed under section 19 which is inconsistent
with the exemption.

s.20(7) -

a person who is aggrieved by the refusal of the exempting authority to grant him an
exemption under subsection (4) above may, after giving the authority notice in writing
of his intention to do so, appeal to a magistrates' court.

s.20(8) -

on any appeal under subsection (7) above the court may make such order as it thinks
fit.

s.20(9) -

the court may order the appellant to pay all or any part of the costs of an appeal under
subsection (7) above.

s.20(10) - any person commits an offence who, in connection with an application under this
section to be exempted from the requirements imposed by or under this Part, or any of
them:
(a)

makes a statement which he knows to be false or misleading in a material
particular or recklessly makes a statement which is false or misleading in a
material particular, or

(b)

produces, furnishes, signs or otherwise makes use of a document which he
knows to be false or misleading in a material particular or recklessly produces,
furnishes, signs or otherwise makes use of a document which is false or
misleading in a material particular.

s.20(11) - a person guilty of an offence under subsection (10) above shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.
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F(S)A 1989 s.18 1007 : Information
s.18(3) -

where a person subject to a banning order is released from custody and, in the case of
a person who has not reported initially to a police station, is released more than five
days before the expiry of the banning order, the person in whose custody he is shall
(as soon as reasonably practicable) give notice of his release to the enforcing
authority.

3.4.4.2.4

Power to vary the order

F(S)A 1989 s.14G 1008 : Additional requirements of orders
s.14G(2) - the court by which a banning order was made may, on an application made by:
(a)

the person subject to the order, or

(b)

the person who applied for the order or who was the prosecutor in relation to the
order,

vary the order so as to impose, replace or omit any such requirements.
s.14G(3) - in the case of a banning order made by a magistrates' court, the reference in
subsection (2) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.
3.4.4.2.5 Termination of orders
F(S)A 1989 s.14H 1009 : Termination of orders
s.14H(1) - if a banning order has had effect for at least two-thirds of the period determined under
section 14F above, the person subject to the order may apply to the court by which it
was made to terminate it.
s.14H(2) - on the application, the court may by order terminate the banning order as from a
specified date or refuse the application.
s.14H(3) - in exercising its powers under subsection (2) above, the court must have regard to the
person's character, his conduct since the banning order was made, the nature of the
offence or conduct which led to it and any other circumstances which appear to it to be
relevant.
s.14H(4) - where an application under subsection (1) above in respect of a banning order is
refused, no further application in respect of the order may be made within the period of
six months beginning with the day of the refusal.
s.14H(5) - the court may order the applicant to pay all or any part of the costs of an application
under this section.
s.14H(6) - in the case of a banning order made by a magistrates' court, the reference in
subsection (1) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.
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Duty of the court when terminating the order
F(S)A 1989 s.18 1010 : Information
s.18(2) -

where a court terminates a banning order under section 14H above, the designated
officer for the court (in the case of a magistrates' court) or the appropriate officer (in the
case of the Crown Court):
(a)

shall give a copy of the terminating order to the person to whom the banning
order relates;

(b)

shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person; and

(c)

in a case where the person subject to the banning order is detained in legal
custody, shall (as soon as reasonably practicable) send a copy of the terminating
order to the person in whose custody he is detained.

3.4.4.2.6 Appeals
F(S)A 1989 s.14A 1011 : Banning orders made on conviction of an offence
s.14A(5A) - the prosecution has a right of appeal against a failure by the court to make a banning
order under this section:
(a)

where the failure is by a magistrates' court, to the Crown Court; and

(b)

where it is by the Crown Court, to the Court of Appeal.

s.14A(5B) - an appeal under subsection (5A)(b) may be brought only if the Court of Appeal gives
permission or the judge who decided not to make an order grants a certificate that his
decision is fit for appeal.
s.14A(5C) - an order made on appeal under this section (other than one directing that an
application be re-heard by the court from which the appeal was brought) is to be
treated for the purposes of this Part as if it were an order of the court from which the
appeal was brought.
3.4.4.2.7

Definitions

F(S)A 1989 s.14A 1012 : Banning orders made on conviction of an offence
s.14A(6) - in this section, “the court” in relation to an offender means:

1010

(a)

the court by or before which he is convicted of the relevant offence, or

(b)

if he is committed to the Crown Court to be dealt with for that offence, the Crown
Court.
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F(S)A 1989 s.14E 1013 : Banning orders: general
s.14E(8) - in this section:
“declaration of relevance” has the same meaning as in section 23;
“home address”, in relation to any person, means the address of his sole or main
residence;
“loss” includes theft or destruction;
“new” includes replacement;
“temporary address”, in relation to any person, means the address (other than his
home address) of a place at which he intends to reside, or has resided, for a period of
at least four weeks.
3.4.4.3.

Banning orders made on complaint

3.4.4.3.1

Applications

Making an application
F(S)A 1989 s.14B 1014 : Banning orders made on a complaint
s.14B(3) - the application is to be made by complaint to a magistrates' court.
Who may make an application?
F(S)A 1989 s.14B 1015 : Banning orders made on a complaint
s.14B(1) - an application for a banning order in respect of any person may be made by:
(a)

the relevant chief officer, or

(b)

the Director of Public Prosecutions,

if it appears to him that the condition in subsection (2) is met.
s.14B(1A) - in subsection (1) “the relevant chief officer” means:
(a)

the chief officer of police of any police force maintained for a police area; or

(b)

the chief constable of the British Transport Police Force.

s.14B(2) - that condition is that the respondent has at any time caused or contributed to any
violence or disorder in the United Kingdom or elsewhere.

1013

Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1015
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1014

559

Part 3.4 – Behaviour Orders

3.4.4.3.2

Making the order

Test to apply
F(S)A 1989 s.14B 1016 : Banning orders made on a complaint
s.14B(4) - if:
(a)

it is proved on the application that the condition in subsection (2) above is met,
and

(b)

the court is satisfied that there are reasonable grounds to believe that making a
banning order would help to prevent violence or disorder at or in connection with
any regulated football matches,

the court must make a banning order in respect of the respondent.
What evidence etc. can magistrates consider?
F(S)A 1989 s.14C 1017 : Banning orders supplementary
s.14C(4) - the magistrates' court may take into account the following matters (among others), so
far as they consider it appropriate to do so, in determining whether to make an order
under section 14B above:
(a)

any decision of a court or tribunal outside the United Kingdom,

(b)

deportation or exclusion from a country outside the United Kingdom,

(c)

removal or exclusion from premises used for playing football matches, whether in
the United Kingdom or elsewhere,

(d)

conduct recorded on video or by any other means.

s.14C(5) - in determining whether to make such an order:
(a)

the magistrates' court may not take into account anything done by the respondent
before the beginning of the period of ten years ending with the application under
section 14B(1) above, except circumstances ancillary to a conviction,

(b)

before taking into account any conviction for a relevant offence, where a court
made a statement under section 14A(3) above (or section 15(2A) below or
section 30(3) of the Public Order Act 1986), the magistrates' court must consider
the reasons given in the statement,

and in this subsection “circumstances ancillary to a conviction” has the same meaning
as it has for the purposes of section 4 of the Rehabilitation of Offenders Act 1974
(effect of rehabilitation).
s.14C(6) - subsection (5) does not prejudice anything in the Rehabilitation of Offenders Act 1974.
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Power to adjourn
F(S)A 1989 s.14B 1018 : Banning orders made on a complaint
s.14B(5) - if the magistrates' court adjourns proceedings on an application under this section, the
court may remand the person in respect of whom the application is made.
s.14B(6) - a person who, by virtue of subsection (5) above, is remanded on bail under section 128
of the Magistrates' Courts Act 1980 may be required by the conditions of his bail:
(a)

not to leave England and Wales before his appearance before the court, and

(b)

if the control period relates to a regulated football match outside the United
Kingdom or to an external tournament which includes such matches, to surrender
his passport to a police constable, if he has not already done so.

Length of orders
F(S)A 1989 s.14F 1019 : Period of banning orders.
s.14F(1) - subject to the following provisions of this Part, a banning order has effect for a period
beginning with the day on which the order is made.
s.14F(2) - the period must not be longer than the maximum or shorter than the minimum.
s.14F(5) - where the order is made under section 14B above, the maximum is five years and the
minimum is three years.
Power to make additional requirements
F(S)A 1989 s.14G 1020 : Additional requirements of orders
s.14G(1) - a banning order may, if the court making the order thinks fit, impose additional
requirements on the person subject to the order in relation to any regulated football
matches.
Duty to explain the order
F(S)A 1989 s.14E 1021 : Banning orders: general
s.14E(1) - on making a banning order, a court must in ordinary language explain its effect to the
person subject to the order.

1018

Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1020
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1021
Commencement: 28 August 2000, as inserted by F(D)A 2000 Sch.1 para.2, SI 2000/2125 art.2.
1019

561

Part 3.4 – Behaviour Orders

Duty of the court when making an order
F(S)A 1989 s.18 1022 : Information
s.18(1) -

where a court makes a banning order, the designated officer for the court (in the case
of a magistrates' court) or the appropriate officer (in the case of the Crown Court):
(a)

shall give a copy of it to the person to whom it relates;

(b)

shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person;

(c)

shall (as soon as reasonably practicable) send a copy of it to the police station
(addressed to the officer responsible for the police station) at which the person
subject to the order is to report initially; and

(d)

in a case where the person subject to the order is detained in legal custody, shall
(as soon as reasonably practicable) send a copy of it to the person in whose
custody he is detained.

Obligations under the order
F(S)A 1989 s.14E 1023 : Banning orders: general
s.14E(2) - a banning order must require the person subject to the order to report initially at a
police station specified in the order within the period of five days beginning with the day
on which the order is made.
s.14E(2A) - a banning order must require the person subject to the order to give notification of the
events mentioned in subsection (2B) to the enforcing authority.
s.14E(2B) - the events are:

1022
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(a)

a change of any of his names;

(b)

the first use by him after the making of the order of a name for himself that
was not disclosed by him at the time of the making of the order;

(c)

a change of his home address;

(d)

his acquisition of a temporary address;

(e)

a change of his temporary address or his ceasing to have one;

(f)

his becoming aware of the loss of his passport;

(g)

receipt by him of a new passport;

(h)

an appeal made by him in relation to the order;

(i)

an application made by him under section 14H(2) for termination of the
order;

(j)

an appeal made by him under section 23(3) against the making of a
declaration of relevance in respect of an offence of which he has been
convicted.
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s.14E(2C) - a notification required by a banning order by virtue of subsection (2A) must be given
before the end of the period of seven days beginning with the day on which the event
in question occurs and–
(a)

in the case of a change of a name or address or the acquisition of a temporary
address, must specify the new name or address;

(b)

in the case of a first use of a previously undisclosed name, must specify that
name; and

(c)

in the case of a receipt of a new passport, must give details of that passport.

s.14E(3) - a banning order must impose a requirement as to the surrender in accordance with this
Part, in connection with regulated football matches outside the United Kingdom, of the
passport of the person subject to the order.
s.14E(5) - in the case of a person detained in legal custody:
(a)

the requirement under this section to report at a police station, and

(b)

any requirement imposed under section 19 below,

is suspended until his release from custody.
s.14E(6) - if:
(a)

he is released from custody more than five days before the expiry of the period
for which the order has effect, and

(b)

he was precluded by his being in custody from reporting initially,

the order is to have effect as if it required him to report initially at the police station
specified in the order within the period of five days beginning with the date of his
release.
F(S)A 1989 s.20 1024 : Exemptions from requirement to report as respects a match
s.20(1) -

a person who is subject to a banning order may:
(a)

as respects a particular regulated football match, or

(b)

as respects regulated football matches played during a period,

apply to the authority empowered to grant exemptions under this section (“the
exempting authority”;) to be exempt from the requirements imposed by or under this
Part, or any of them as respects that match or matches played during that period.
s.20(2) -

the enforcing authority may grant exemptions under this section in all cases; but where
the application is made during the control period in relation to any match to which the
application applies, the officer responsible for a police station may grant the exemption
as respects that match, subject to subsection (3) below.

s.20(3) -

the officer responsible for a police station shall not grant an exemption without referring
the question of exemption to the enforcing authority, unless he considers that it is not
reasonably practicable to do so.

s.20(4) -

the exempting authority shall exempt the applicant from the requirements imposed by
or under this Part, or any of them, as respects any match or matches to which the
application relates if he shows to the authority's satisfaction:
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(a)

that there are special circumstances which justify his being so exempted; and

(b)

that, because of those circumstances, he would not attend the match or matches
if he were so exempted.

s.20(5) -

the exempting authority shall, in taking any decision under subsection (4) above, have
regard to any guidance issued by the Secretary of State under section 21 below.

s.20(6) -

where an exemption is granted by the exempting authority to a person under
subsection (4) above the banning order is to have effect subject to the exemption and,
accordingly, no requirement is to be imposed under section 19 which is inconsistent
with the exemption.

s.20(7) -

a person who is aggrieved by the refusal of the exempting authority to grant him an
exemption under subsection (4) above may, after giving the authority notice in writing
of his intention to do so, appeal to a magistrates' court.

s.20(8) -

on any appeal under subsection (7) above the court may make such order as it thinks
fit.

s.20(9) -

the court may order the appellant to pay all or any part of the costs of an appeal under
subsection (7) above.

s.20(10) - any person commits an offence who, in connection with an application under this
section to be exempted from the requirements imposed by or under this Part, or any of
them:
(a)

makes a statement which he knows to be false or misleading in a material
particular or recklessly makes a statement which is false or misleading in a
material particular, or

(b)

produces, furnishes, signs or otherwise makes use of a document which he
knows to be false or misleading in a material particular or recklessly produces,
furnishes, signs or otherwise makes use of a document which is false or
misleading in a material particular.

s.20(11) - a person guilty of an offence under subsection (10) above shall be liable on summary
conviction to a fine not exceeding level 3 on the standard scale.
F(S)A 1989 s.18 1025 : Information
s.18(3) -

1025
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3.4.4.3.3

Definitions

F(S)A 1989 s.14E 1026 : Banning orders: general
s.14E(8) - in this section:
“declaration of relevance” has the same meaning as in section 23;
“home address”, in relation to any person, means the address of his sole or main
residence;
“loss”includes theft or destruction;
“new” includes replacement;
“temporary address”, in relation to any person, means the address (other than his
home address) of a place at which he intends to reside, or has resided, for a period of
at least four weeks.
3.4.4.3.4

Power to vary the order

F(S)A 1989 s.14G 1027 : Additional requirements of orders
s.14G(2) - the court by which a banning order was made may, on an application made by:
(a)

the person subject to the order, or

(b)

the person who applied for the order or who was the prosecutor in relation to the
order,

vary the order so as to impose, replace or omit any such requirements.
s.14G(3) - in the case of a banning order made by a magistrates' court, the reference in
subsection (2) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.
3.4.4.3.5

Termination of orders

F(S)A 1989 s.14H 1028 : Termination of orders
s.14H(1) - if a banning order has had effect for at least two-thirds of the period determined under
section 14F above, the person subject to the order may apply to the court by which it
was made to terminate it.
s.14H(2) - on the application, the court may by order terminate the banning order as from a
specified date or refuse the application.
s.14H(3) - in exercising its powers under subsection (2) above, the court must have regard to the
person's character, his conduct since the banning order was made, the nature of the
offence or conduct which led to it and any other circumstances which appear to it to be
relevant.
s.14H(4) - where an application under subsection (1) above in respect of a banning order is
refused, no further application in respect of the order may be made within the period of
six months beginning with the day of the refusal.
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s.14H(5) - the court may order the applicant to pay all or any part of the costs of an application
under this section.
s.14H(6) - in the case of a banning order made by a magistrates' court, the reference in
subsection (1) above to the court by which it was made includes a reference to any
magistrates' court acting in the same local justice area as that court.
Duty of the court when terminating the order
F(S)A 1989 s.18 1029 : Information
s.18(2) -

3.4.4.3.6

where a court terminates a banning order under section 14H above, the designated
officer for the court (in the case of a magistrates' court) or the appropriate officer (in the
case of the Crown Court):
(a)

shall give a copy of the terminating order to the person to whom the banning
order relates;

(b)

shall (as soon as reasonably practicable) send a copy of it to the enforcing
authority and to any prescribed person; and

(c)

in a case where the person subject to the banning order is detained in legal
custody, shall (as soon as reasonably practicable) send a copy of the terminating
order to the person in whose custody he is detained.

Appeals

F(S)A 1989 s.14D 1030 : Banning orders made on a complaint: appeals
s.14D(1) - an appeal lies to the Crown Court against the making by a magistrates' court of a
banning order under section 14B above.
s.14D(1A) - an appeal lies to the Crown Court against the dismissal by a magistrates' court of an
application for the making of a banning order under section 14B above.
s.14D(2) - on an appeal under this section the Crown Court:
(a)

may make any orders necessary to give effect to its determination of the appeal,
and

(b)

may also make any incidental or consequential orders which appear to it to be
just.

s.14D(3) - an order of the Crown Court made on an appeal under this section (other than one
directing that an application be re-heard by a magistrates' court) is to be treated for the
purposes of this Part as if it were an order of the magistrates' court from which the
appeal was brought.

1029
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3.4.4.4.

Breach

F(S)A 1989 s.14J 1031 : Offences
s.14J(1) - a person subject to a banning order who fails to comply with:
(a)

any requirement imposed by the order, or

(b)

any requirement imposed under section 19(2B) or (2C) below (Functions of
enforcing authority and local police),

is guilty of an offence.
s.14J(2) - a person guilty of an offence under this section is liable on summary conviction to
imprisonment for a term not exceeding six months, or a fine not exceeding level 5 on
the standard scale, or both.
3.4.4.5.

Offences outside of the UK

Corresponding offences
FSA 1989 s.22 1032 : Restriction orders arising out of offences outside England and Wales.
s.22(1) -

Her Majesty may, by Order in Council, specify offences (“corresponding offences”;)
under the law of any country outside England and Wales which appear to Her to
correspond to any offence to which Schedule 1 to this Act applies.

s.22(1A) - for the purposes of subsection (1) above, an offence specified in an Order in Council
under that subsection shall be regarded as corresponding to an offence to which
Schedule 1 to this Act applies notwithstanding that any period specified in the Order is
longer than any corresponding period specified in that Schedule.
Procedure
FSA 1989 s.22 1033 : Restriction orders arising out of offences outside England and Wales.
s.22(2) -

upon an information being laid before a justice of the peace that a person has been
convicted of a corresponding offence in a country outside England and Wales, the
justice may—
(a)

issue a summons directed to that person requiring him to appear before a
magistrates' court to answer to the information; or

(b)

subject to subsection (3) below, issue a warrant to arrest that person and bring
him before a magistrates' court.
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s.22(3) -

no warrant shall be issued under subsection (2) above unless the information is in
writing and substantiated on oath.

Test to apply and power to order
FSA 1989 s.22 1034 : Restriction orders arising out of offences outside England and Wales.
s.22(4) -

where a person appears or is brought before a magistrates' court in pursuance of
subsection (2) above, the court, if satisfied that—
(a)

he is ordinarily resident in England and Wales, and

(b)

has been convicted in the country outside England and Wales of the
corresponding offence,

may, unless it appears that the conviction is the subject of proceedings in a court of law
in that country questioning the conviction, make a banning order in relation to him.
s.22(6) -

in proceedings under subsection (4) above, the court shall have the like powers,
including power to adjourn the proceedings and meanwhile to remand the defendant
on bail (but not in custody), and the proceedings shall be conducted as nearly as may
be in the like manner, as if the proceedings were the trial of an information for a
summary offence.

Duty to make an order
FSA 1989 s.22 1035 : Restriction orders arising out of offences outside England and Wales.
s.22(5) -

a magistrates' court which has power to make a banning order in relation to a person
shall be under a duty to make the order in relation to him if it is satisfied that there are
reasonable grounds to believe that making the order would help to prevent violence or
disorder at or in connection with regulated football matches.

Must give reasons when not making an order
FSA 1989 s.22 1036 : Restriction orders arising out of offences outside England and Wales.
s.22(5A) - where a magistrates' court has power to make a banning order in relation to a person
but does not do so, it shall state in open court that it is not satisfied that there are such
reasonable grounds as are mentioned in subsection (5) above and give reasons why it
is not satisfied.

1034

Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).
1035
Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).
1036
Commencement: Section 22(1), (9) and (12) in force 22 March 1990, SI 1990/690 art.2. Section 22(2)(5), (6)-(8), (10) and (11) in force 24 April 1990, SI 1990/690 art.3. Section 22(5A) in force 27 September
1999, as inserted by Football (Offences and Disorder) Act 1999 s.5(3), Football (Offences and Disorder)
Act 1999 s.12(2).

568

Law Commission: Sentencing law in England and Wales – Legislation currently in force

Appeals
FSA 1989 s.22 1037 : Restriction orders arising out of offences outside England and Wales.
s.22(7) -

any person aggrieved by the decision of a magistrates' court making a banning order
under this section may appeal to the Crown Court against the decision.

Application of provisions concerning banning order on conviction
FSA 1989 s.22 1038 : Restriction orders arising out of offences outside England and Wales.
s.22(8) -

Sections 14E to 14J and 18 to 21 shall apply in relation to a person subject to a
banning order under this section as they apply in relation to a person subject to a
banning order made by a magistrates' court under section 14A.

Orders in Council
FSA 1989 s.22 1039 : Restriction orders arising out of offences outside England and Wales.
s.22(9) -

an Order in Council under subsection (1) above relating to any country may include
provision specifying the documentary form in which details are to be given of—
(a)

the conviction of a person in that country of a corresponding offence,

(b)

the nature and circumstances of the offence, and

(c)

whether or not the conviction is the subject of proceedings in that country
questioning it.

s.22(10) - a document in the form so specified—
(a)

shall be admissible in any proceedings under this Part of this Act as evidence of
the facts stated in it unless the contrary is proved, and

(b)

shall be taken as such a document unless the contrary is proved.

s.22(11) - in proceedings against a person under this section, the facts stated in a document in
the form so specified shall, on production of the document and proof that that person is
the person whose conviction is set out in the document, be taken to be proved unless
the contrary is proved.
s.22(12) - any statutory instrument containing an Order under subsection (1) above shall be
subject to annulment in pursuance of a resolution of either House of Parliament.
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3.4.5.

Restraining Orders

3.4.5.1.

General

Interpretation
PHA 1997 s.7 1040 : Interpretation of this group of sections
s.7(1) -

this section applies for the interpretation of sections 1 to 5A.

s.7(2) -

references to harassing a person include alarming the person or causing the person
distress.

s.7(3) -

a “course of conduct” must involve:

s.7(3A) -

(a)

in the case of conduct in relation to a single person (see section 1(1)), conduct on
at least two occasions in relation to that person, or

(b)

in the case of conduct in relation to two or more persons (see section 1(1A)),
conduct on at least one occasion in relation to each of those persons.

a person's conduct on any occasion shall be taken, if aided, abetted, counselled or
procured by another:
(a)

to be conduct on that occasion of the other (as well as conduct of the person
whose conduct it is); and

(b)

to be conduct in relation to which the other's knowledge and purpose, and what
he ought to have known, are the same as they were in relation to what was
contemplated or reasonably foreseeable at the time of the aiding, abetting,
counselling or procuring.

s.7(4) -

“Conduct” includes speech.

s.7(5) -

references to a person, in the context of the harassment of a person, are references to
a person who is an individual.

European orders
Note: There exists an order giving magistrates’ courts and, in certain circumstances, the Crown
Court, the power to make a European protection order (“EPO”). An EPO may impose prohibitions
or restrictions upon an individual and may be made after an application by an individual who is
“protected” by a court order in England and Wales (most likely to be a restraining order) and who
resides or is going to reside in another member state. The EPO requests that the relevant member
state recognises the protection order. See Criminal Justice (European Protection Order) (England
and Wales) Regulations 2014 (SI 2014/3300).
The SI also makes provision for the recognition of an EPO made in another member state, which
involves a magistrates’ court imposing a restraining order under s.5 of the Protection from
Harassment Act 1997 which replicates the provisions contained in the EPO as closely as possible
(see reg.13).

1040
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3.4.5.2.

On conviction

Availability
PHA 1997 s.5 1041 : Restraining orders on conviction
s.5(1) -

a court sentencing or otherwise dealing with a person (“the defendant”) convicted of an
offence may (as well as sentencing him or dealing with him in any other way) make an
order under this section.

Evidence
PHA 1997 s.5 1042 : Restraining orders on conviction
s.5(3A) -

in proceedings under this section both the prosecution and the defence may lead, as
further evidence, any evidence that would be admissible in proceedings for an
injunction under section 3.

Contents of the order
PHA 1997 s.5 1043 : Restraining orders on conviction
s.5(2) -

the order may, for the purpose of protecting the victim or victims of the offence, or any
other person mentioned in the order, from conduct which:
(a)

amounts to harassment, or

(b)

will cause a fear of violence,

prohibit the defendant from doing anything described in the order.
Length of the order
PHA 1997 s.5 1044 : Restraining orders on conviction
s.5(3) -

the order may have effect for a specified period or until further order.

Variation or discharge of the order
PHA 1997 s.5 1045 : Restraining orders on conviction
s.5(4) -

the prosecutor, the defendant or any other person mentioned in the order may apply to
the court which made the order for it to be varied or discharged by a further order.

s.5(4A) -

Any person mentioned in the order is entitled to be heard on the hearing of an
application under subsection (4).
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3.4.5.3.

On acquittal

General
PHA 1997 s.5A 1046 : Restraining orders on acquittal
s.5A(2) -

Subsections (3) to (7) of section 5 apply to an order under this section as they apply to
an order under that one.

Power to order
PHA 1997 s.5A 1047 : Restraining orders on acquittal
s.5A(1) -

a court before which a person (“the defendant”) is acquitted of an offence may, if it
considers it necessary to do so to protect a person from harassment by the defendant,
make an order prohibiting the defendant from doing anything described in the order.

Evidence
PHA 1997 s.5 1048 : Restraining orders on conviction
s.5(3A) -

in proceedings under this section both the prosecution and the defence may lead, as
further evidence, any evidence that would be admissible in proceedings for an
injunction under section 3.

Length of the order
PHA 1997 s.5 1049 : Restraining orders on conviction
s.5(3) -

the order may have effect for a specified period or until further order.

Variation or discharge of the order
PHA 1997 s.5 1050 : Restraining orders on conviction
s.5(4) -

the prosecutor, the defendant or any other person mentioned in the order may apply to
the court which made the order for it to be varied or discharged by a further order.

s.5(4A) -

any person mentioned in the order is entitled to be heard on the hearing of an
application under subsection (4).

1046

Commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004
s.12(5), SI 2009/2501 art.2(a).
1047
Commencement: 30 September 2009, as inserted by Domestic Violence, Crime and Victims Act 2004
s.12(5), SI 2009/2501 art.2(a).
1048
Commencement: 16 June 1997, SI 1997/1418 art.2.
1049
Commencement: 16 June 1997, SI 1997/1418 art.2.
1050
Commencement: 16 June 1997, SI 1997/1418 art.2.

572

Law Commission: Sentencing law in England and Wales – Legislation currently in force

3.4.5.4.

Appeals

Right of appeal
PHA 1997 s.5A 1051 : Restraining orders on acquittal
s.5A(5) -

a person made subject to an order under this section has the same right of appeal
against the order as if:
(a)

he had been convicted of the offence in question before the court which made
the order, and

(b)

the order had been made under section 5.

Court of Appeal allows appeal against conviction: Power to make order on acquittal
PHA 1997 s.5A 1052 : Restraining orders on acquittal
s.5A(3) -

where the Court of Appeal allow an appeal against conviction they may remit the case
to the Crown Court to consider whether to proceed under this section.

Crown Court allows appeal against conviction: Power to make order on acquittal
PHA 1997 s.5A 1053 : Restraining orders on acquittal
s.5A(4) -

where:
(a)

the Crown Court allows an appeal against conviction, or

(b)

a case is remitted to the Crown Court under subsection (3),

the reference in subsection (1) to a court before which a person is acquitted of an
offence is to be read as referring to that court.
3.4.5.5.

Breach

Post-conviction
PHA 1997 s.5 1054 : Restraining orders on conviction
s.5(5) -

if without reasonable excuse the defendant does anything which he is prohibited from
doing by an order under this section, he is guilty of an offence.

s.5(6) -

a person guilty of an offence under this section is liable:
(a)

on conviction on indictment, to imprisonment for a term not exceeding five years,
or a fine, or both, or

(b)

on summary conviction, to imprisonment for a term not exceeding six months, or
a fine not exceeding the statutory maximum, or both.

1051
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s.5(7) 1055 - a court dealing with a person for an offence under this section may vary or discharge
the order in question by a further order.
3.4.5.6.
Other sources
Breach of Protective Order Guideline 2006, Sentencing Guidelines Council
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3.4.6.

Serious Crime Prevention Orders

3.4.6.1.

General

What is a Serious Crime Prevention Order?
SCA 2007 s.1 1056 : Serious Crime Prevention Orders
s.1(5) -

s.1(6) -

in this Part “serious crime prevention order” means:
(a)

an order under this section; or

(b)

an order under section 19 (corresponding order of the Crown Court on
conviction).

for the purposes of this Part references to the person who is the subject of a serious
crime prevention order are references to the person against whom the public are to be
protected.

SCA 2007 s.19 1057 : Orders by Crown Court on conviction
s.19(8) -

an order under this section is also called a serious crime prevention order.

Nature of proceedings
SCA 2007 s.35 1058 : Proceedings in the High Court
s.35(1) -

proceedings before the High Court in relation to serious crime prevention orders are
civil proceedings.

s.35(2) -

one consequence of this is that the standard of proof to be applied by the court in such
proceedings is the civil standard of proof.

SCA 2007 s.36 1059 : Proceedings in the Crown Court
s.36(1) -

proceedings before the Crown Court arising by virtue of section 19, 20, 21 or 22E are
civil proceedings.

s.36(2) -

one consequence of this is that the standard of proof to be applied by the court in such
proceedings is the civil standard of proof.

s.36(3) -

two other consequences of this are that the court–
(a)

is not restricted to considering evidence that would have been admissible in the
criminal proceedings in which the person concerned was convicted; and

(b)

may adjourn any proceedings in relation to a serious crime prevention order even
after sentencing the person concerned.
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s.36(4) -

the Crown Court, when exercising its jurisdiction in England and Wales under this Part,
is a criminal court for the purposes of Part 7 of the Courts Act 2003 (c. 39) (procedure
rules and practice directions).

Interpretation and definitions
SCA 2007 s.42 1060 : Interpretation Part 1
s.42 -

in this Part–
“act” and “conduct” include omissions and statements;
“country” includes territory;
“modifications” includes additions and omissions (and “modify” is to be read
accordingly);
“the public” includes a section of the public or a particular member of the public.

SCA 2007 s.43 1061 : Index of defined expressions: Part 1
Expression
act
committed a serious offence
conduct
conducts oneself in a way likely to facilitate the commission by
oneself or another person of a serious offence
country
Director of Public Prosecutions, Director of the Serious Fraud Office
and Director of Public Prosecutions for Northern Ireland
document
facilitates the commission by another person of a serious offence
involvement in serious crime: England and Wales orders
involvement in serious crime: Northern Ireland orders
law enforcement officer
modifications (and modify)
person who is the subject of a serious crime prevention order
premises
production of documents
the public
relevant applicant authority
serious crime prevention order
serious offence in England and Wales
serious offence in Northern Ireland
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Commencement: 6 April 2008, SI 2008/755 art.15(1)(k).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(k).

Provision

section 42
section 4(1)
section 42
section 4(3)
section 42
[Paragraphs 2(2), 13(2)
and 17 of Schedule 2]
section 5(7)
section 4(2)
sections 2, 4 and 31(3)
sections 3, 4 and 31(3)
section 5(7)
section 42
section 1(6)
section 5(7)
section 5(8)
section 42
section 10(4)
section 1(5)
section 2(2)
section 3(2)
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3.4.6.2.

Availability

Restrictions on making an order
SCA 2007 s.6 1062 : Any individual must be 18 or over
An individual under the age of 18 may not be the subject of a serious crime prevention order.
SCA 2007 s.7 1063 : Other exceptions
s.7(1) -

a person may not be made the subject of a serious crime prevention order in England
and Wales if the person falls within a description specified by order of the Secretary of
State.

s.7(2) -

a person may not be made the subject of a serious crime prevention order in Northern
Ireland if the person falls within a description specified by order of the Department of
Justice in Northern Ireland.

Who may make an application?
SCA 2007 s.8 1064 : Limited class of applicants for making of orders
A serious crime prevention order may be made only on an application by:
(a)

(b)
3.4.6.3.

in the case of an order in England and Wales:
(i)

the Director of Public Prosecutions; or

(iii)

the Director of the Serious Fraud Office; and

in the case of an order in Northern Ireland, the Director of Public Prosecutions for
Northern Ireland.

Applications

Functions of applicant authorities
SCA 2007 s.37 1065 : Functions of applicant authorities
s.37 -

Schedule 2 (functions of applicant authorities under this Part) has effect.

SCA 2007 Sch.2 1066 : Functions of applicant authorities under Part 1
The provisions of the Schedule are not reproduced here. The Explanatory Note about s.37 and
Sch.2 is as follows.
126.

This section gives effect to Schedule 2 which provides for the functions of the applicant
authorities that can make applications for orders (Director of Public Prosecutions,
Director of Revenue and Customs Prosecutions, Director of the Serious Fraud Office
and Director of Public Prosecutions for Northern Ireland). These functions include
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Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1064
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1065
Commencement: In force 1 March 2008 to the extent that Sch.2 paras.4 and 18 are also in force, SI
2008/219 art.3(b) and (c). Otherwise, 6 April 2008, SI 2008/755 art.15(1)(g).
1066
Commencement: Sch. 2 paras.4 and 18 in force 1 March 2008, SCA 2007 s.37, SI 2008/219 art.3(b) and
(c). Otherwise, 6 April 2008, SI 2008/755 art.15(1)(g).
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applying for serious crime prevention orders, or the variation or discharge of an order;
appearing on applications by others for the variation or discharge of an order; having
the conduct of or appearing in any other proceedings about a serious crime prevention
order; providing advice about any proceedings or possible proceedings in connection
with a serious crime prevention order; or anything for the purposes of, or in connection
with, these functions. Special provision has to be made because functions in relation to
serious crime prevention orders fall outside the usual prosecutorial functions of the
Directors.
127.

Paragraphs 1 to 5 of Schedule 2 list the functions of the Director of Public Prosecutions
under Part 1 of the Act and provide that he can delegate his functions to a Crown
Prosecutor (paragraph 2). Paragraphs 6 to 11 of this Schedule list the functions of the
Director of Revenue and Customs Prosecutions under Part 1 of the Act and provide
that he can delegate his functions to a Revenue and Customs Prosecutor (paragraph
7). Paragraphs 12 to 15 of this Schedule list the functions of the Director of the Serious
Fraud Office under Part 1 of the Act and provide that he can delegate his functions to a
member of the Serious Fraud Office (paragraph 13). The powers to delegate alter the
usual position in relation to the carrying out of functions on behalf of the Directors by
their staff. A Director must expressly delegate his functions rather than it occurring
automatically. This is intended to ensure that the exercise of the powers is kept under
tight control by the Directors.

128.

Paragraphs 3, 8 and 14 provide that the functions of the Directors are exercisable
under the superintendence of the Attorney General.

129.

Paragraphs 16 to 20 of this Schedule list the functions of the Director of Public
Prosecutions for Northern Ireland under Part 1 of the Act and make provision about the
exercising of those functions.

Note: The role of the Director of Revenue and Customs Prosecutions (DRCP) was merged with the
Director of Public Prosecutions (DPP) and therefore reference to the DRCP in the explanatory note
should be read as a reference to the DPP, see SI 2014/834 art.3 for more details. The SI amended
primary and secondary legislation where appropriate but did not amend the explanatory notes.
3.4.6.4.

Power to order

Safeguards
SCA 2007 s.1 1067 : Serious Crime Prevention Orders
s.1(4) -

the powers of the court in respect of an order under this section are subject to sections
6 to 15 (safeguards).

SCA 2007 s.19 1068 : Orders by Crown Court on conviction
s.19(6) -

1067
1068
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the powers of the court in respect of an order under this section are subject to sections
6 to 15 (safeguards).

Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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High Court
SCA 2007 s.1 1069 : Serious Crime Prevention Orders
s.1(1) -

s.1(2) -

the High Court in England and Wales may make an order if–
(a)

it is satisfied that a person has been involved in serious crime (whether in
England and Wales or elsewhere); and

(b)

it has reasonable grounds to believe that the order would protect the public by
preventing, restricting or disrupting involvement by the person in serious crime in
England and Wales.

the High Court in Northern Ireland may make an order if–
(a)

it is satisfied that a person has been involved in serious crime (whether in
Northern Ireland or elsewhere); and

(b)

it has reasonable grounds to believe that the order would protect the public by
preventing, restricting or disrupting involvement by the person in serious crime in
Northern Ireland.

SCA 2007 s.2 1070 : Involvement in serious crime: England and Wales orders
s.2(1) -

s.2(2) -

s.2(3) -

1069
1070

for the purposes of this Part, a person has been involved in serious crime in England
and Wales if he:
(a)

has committed a serious offence in England and Wales;

(b)

has facilitated the commission by another person of a serious offence in England
and Wales; or

(c)

has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in England and Wales (whether or
not such an offence was committed).

in this Part “a serious offence in England and Wales” means an offence under the law
of England and Wales which, at the time when the court is considering the application
or matter in question:
(a)

is specified, or falls within a description specified, in Part 1 of Schedule 1; or

(b)

is one which, in the particular circumstances of the case, the court considers to
be sufficiently serious to be treated for the purposes of the application or matter
as if it were so specified.

for the purposes of this Part, involvement in serious crime in England and Wales is any
one or more of the following–
(a)

the commission of a serious offence in England and Wales;

(b)

conduct which facilitates the commission by another person of a serious offence
in England and Wales;

(c)

conduct which is likely to facilitate the commission, by the person whose conduct
it is or another person, of a serious offence in England and Wales (whether or not
such an offence is committed).

Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(b).
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s.2(4) -

s.2(5) -

for the purposes of section 1(1)(a), a person has been involved in serious crime
elsewhere than in England and Wales if he:
(a)

has committed a serious offence in a country outside England and Wales;

(b)

has facilitated the commission by another person of a serious offence in a
country outside England and Wales; or

(c)

has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in a country outside England and
Wales (whether or not such an offence was committed).

in subsection (4) “a serious offence in a country outside England and Wales” means an
offence under the law of a country outside England and Wales which, at the time when
the court is considering the application or matter in question:
(a)

would be an offence under the law of England and Wales if committed in or as
regards England and Wales; and

(b)

either:
(i)

would be an offence which is specified, or falls within a description
specified, in Part 1 of Schedule 1 if committed in or as regards England and
Wales; or

(ii)

is conduct which, in the particular circumstances of the case, the court
considers to be sufficiently serious to be treated for the purposes of the
application or matter as if it meets the test in sub-paragraph (i).

s.2(6) -

the test in subsection (4) is to be used instead of the test in section 3(1) in deciding for
the purposes of section 1(1)(a) whether a person has been involved in serious crime in
Northern Ireland.

s.2(7) -

an act punishable under the law of a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (5), however it is described in
that law.

SCA 2007 s.3 1071 : Involvement in serious crime: Northern Ireland orders
s.3(1) -

s.3(2) -

for the purposes of this Part, a person has been involved in serious crime in Northern
Ireland if he–
(a)

has committed a serious offence in Northern Ireland;

(b)

has facilitated the commission by another person of a serious offence in Northern
Ireland; or

(c)

has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in Northern Ireland (whether or not
such an offence was committed).

in this Part “a serious offence in Northern Ireland” means an offence under the law of
Northern Ireland which, at the time when the court is considering the application or
matter in question–
(a)

1071
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is specified, or falls within a description specified, in Part 2 of Schedule 1; or

Commencement: 6 April 2008, SI 2008/755 art.15(1)(c).
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(b)

s.3(3) -

s.3(4) -

s.3(5) -

is one which, in the particular circumstances of the case, the court considers to
be sufficiently serious to be treated for the purposes of the application or matter
as if it were so specified.

for the purposes of this Part, involvement in serious crime in Northern Ireland is any
one or more of the following–
(a)

the commission of a serious offence in Northern Ireland;

(b)

conduct which facilitates the commission by another person of a serious offence
in Northern Ireland;

(c)

conduct which is likely to facilitate the commission, by the person whose conduct
it is or another person, of a serious offence in Northern Ireland (whether or not
such an offence is committed).

for the purposes of section 1(2)(a), a person has been involved in serious crime
elsewhere than in Northern Ireland if he–
(a)

has committed a serious offence in a country outside Northern Ireland;

(b)

has facilitated the commission by another person of a serious offence in a
country outside Northern Ireland; or

(c)

has conducted himself in a way that was likely to facilitate the commission by
himself or another person of a serious offence in a country outside Northern
Ireland (whether or not such an offence was committed).

in subsection (4) “a serious offence in a country outside Northern Ireland” means an
offence under the law of a country outside Northern Ireland which, at the time when the
court is considering the application or matter in question–
(a)

would be an offence under the law of Northern Ireland if committed in or as
regards Northern Ireland; and

(b)

either–
(i)

would be an offence which is specified, or falls within a description
specified, in Part 2 of Schedule 1 if committed in or as regards Northern
Ireland; or

(ii)

is conduct which, in the particular circumstances of the case, the court
considers to be sufficiently serious to be treated for the purposes of the
application or matter as if it meets the test in sub-paragraph (i).

s.3(6) -

the test in subsection (4) is to be used instead of the test in section 2(1) in deciding for
the purposes of section 1(2)(a) whether a person has been involved in serious crime in
England and Wales.

s.3(7) -

an act punishable under the law of a country outside the United Kingdom constitutes
an offence under that law for the purposes of subsection (5), however it is described in
that law.
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Crown Court
SCA 2007 s.19 1072 : Orders by Crown Court on conviction
s.19(1) -

s.19(2) -

subsection (2) applies where the Crown Court in England and Wales is dealing with a
person who–
(a)

has been convicted by or before a magistrates' court of having committed a
serious offence in England and Wales and has been committed to the Crown
Court to be dealt with; or

(b)

has been convicted by or before the Crown Court of having committed a serious
offence in England and Wales.

the Crown Court may, in addition to dealing with the person in relation to the offence,
make an order if it has reasonable grounds to believe that the order would protect the
public by preventing, restricting or disrupting involvement by the person in serious
crime in England and Wales.

s.19(2A) - a court that makes an order by virtue of subsection (2) in the case of a person who is
already the subject of a serious crime prevention order in England and Wales must
discharge the existing order.
s.19(3) -

subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of having committed a
serious offence in Northern Ireland.

s.19(4) -

the Crown Court may, in addition to dealing with the person in relation to the offence,
make an order if it has reasonable grounds to believe that the order would protect the
public by preventing, restricting or disrupting involvement by the person in serious
crime in Northern Ireland.

s.19(4A) - a court that makes an order by virtue of subsection (4) in the case of a person who is
already the subject of a serious crime prevention order in Northern Ireland must
discharge the existing order.
s.19(7) -

an order must not be made under this section except–
(a)

in addition to a sentence imposed in respect of the offence concerned; or

(b)

in addition to an order discharging the person conditionally.

“Serious offences”
SCA 2007 Sch.1 1073 : Serious offences
Note: Part 1 details serious offences in England and Wales. Part 2 details serious offences in
Northern Ireland. The individual paragraphs have not been specified here as they are simply a list
of offences. The Schedule was amended by SCA 2015 s.47(2)-(4), as commenced by SI 2015/820
reg.2(f) and (r)(xvi) on 3 May 2015 and MSA 2015 Sch.5 para.7 as commenced by SI 2015/1476
reg.2(j).
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“Involvement in serious crime”
SCA 2007 s.4 1074 : Involvement in serious crime: supplementary
s.4(1) -

in considering for the purposes of this Part whether a person has committed a serious
offence:
(a)

(b)
s.4(2) -

s.4(3) -

the court must decide that the person has committed the offence if:
(i)

he has been convicted of the offence; and

(ii)

the conviction has not been quashed on appeal nor has the person been
pardoned of the offence; but

the court must not otherwise decide that the person has committed the offence.

in deciding for the purposes of this Part whether a person (“the respondent”) facilitates
the commission by another person of a serious offence, the court must ignore:
(a)

any act that the respondent can show to be reasonable in the circumstances; and

(b)

subject to this, his intentions, or any other aspect of his mental state, at the time.

in deciding for the purposes of this Part whether a person (“the respondent”) conducts
himself in a way that is likely to facilitate the commission by himself or another person
of a serious offence (whether or not such an offence is committed), the court must
ignore:
(a)

any act that the respondent can show to be reasonable in the circumstances; and

(b)

subject to this, his intentions, or any other aspect of his mental state, at the time.

s.4(4) -

the Secretary of State may by order amend Part 1 of Schedule 1.

s.4(5) -

the Department of Justice in Northern Ireland may by order amend Part 2 of
Schedule 1.

3.4.6.5.

Making the order

Right to make representations
SCA 2007 s.9 1075 : Right of third parties to make representations
s.9(1) -

the High Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it about the making of a serious crime
prevention order if it considers that the making of the order would be likely to have a
significant adverse effect on that person.

s.9(4) -

the Crown Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it arising by virtue of section 19, 20 21 or
22E if it considers that the making or variation of the serious crime prevention order
concerned (or a decision not to vary it) would be likely to have a significant adverse
effect on that person.

1074
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Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
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Contents of the order
SCA 2007 s.1 1076 : Serious Crime Prevention Orders
s.1(3) -

an order under this section may contain:
(a)

such prohibitions, restrictions or requirements; and

(b)

such other terms;

as the court considers appropriate for the purpose of protecting the public by
preventing, restricting or disrupting involvement by the person concerned in serious
crime in England and Wales or (as the case may be) Northern Ireland.
SCA 2007 s.19 1077 : Orders by Crown Court on conviction
s.19(5) -

an order under this section may contain–
(a)

such prohibitions, restrictions or requirements; and

(b)

such other terms;

as the court considers appropriate for the purpose of protecting the public by
preventing, restricting or disrupting involvement by the person concerned in serious
crime in England and Wales or (as the case may be) Northern Ireland.
SCA 2007 s.5 1078 : Type of provision that may be made by orders
s.5(1) -

this section contains examples of the type of provision that may be made by a serious
crime prevention order but it does not limit the type of provision that may be made by
such an order.

s.5(2) -

examples of prohibitions, restrictions or requirements that may be imposed by serious
crime prevention orders in England and Wales or Northern Ireland include prohibitions,
restrictions or requirements in relation to places other than England and Wales or (as
the case may be) Northern Ireland.

s.5(3) -

examples of prohibitions, restrictions or requirements that may be imposed on
individuals (including partners in a partnership) by serious crime prevention orders
include prohibitions or restrictions on, or requirements in relation to:

1076

(a)

an individual's financial, property or business dealings or holdings;

(b)

an individual's working arrangements;

(c)

the means by which an individual communicates or associates with others, or the
persons with whom he communicates or associates;

(d)

the premises to which an individual has access;

(e)

the use of any premises or item by an individual;

(f)

an individual's travel (whether within the United Kingdom, between the United
Kingdom and other places or otherwise).

Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1078
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
1077
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s.5(4) -

s.5(5) -

examples of prohibitions, restrictions or requirements that may be imposed on bodies
corporate, partnerships and unincorporated associations by serious crime prevention
orders include prohibitions or restrictions on, or requirements in relation to–
(a)

financial, property or business dealings or holdings of such persons;

(b)

the types of agreements to which such persons may be a party;

(c)

the provision of goods or services by such persons;

(d)

the premises to which such persons have access;

(e)

the use of any premises or item by such persons;

(f)

the employment of staff by such persons.

examples of requirements that may be imposed on any persons by serious crime
prevention orders include–
(a)

a requirement on a person to answer questions, or provide information, specified
or described in an order–
(i)

at a time, within a period or at a frequency;

(ii)

at a place;

(iii)

in a form and manner; and

(iv)

to a law enforcement officer or description of law enforcement officer;

notified to the person by a law enforcement officer specified or described in the
order;
(b)

a requirement on a person to produce documents specified or described in an
order–
(i)

at a time, within a period or at a frequency;

(ii)

at a place;

(iii)

in a manner; and

(iv)

to a law enforcement officer or description of law enforcement officer;

notified to the person by a law enforcement officer specified or described in the
order.
s.5(6) -

the prohibitions, restrictions or requirements that may be imposed on individuals by
serious crime prevention orders include prohibitions, restrictions or requirements in
relation to an individual's private dwelling (including, for example, prohibitions or
restrictions on, or requirements in relation to, where an individual may reside).

s.5(7) -

in this Part:
“document” means anything in which information of any description is recorded
(whether or not in legible form);
“a law enforcement officer” means:
(a)

a constable;

(b)

a National Crime Agency officer who is for the time being designated under
section 9 or 10 of the Crime and Courts Act 2013;

(c)

an officer of Revenue and Customs; or

(d)

a member of the Serious Fraud Office; and

“premises” includes any land, vehicle, vessel, aircraft or hovercraft.
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s.5(8) -

any reference in this Part to the production of documents is, in the case of a document
which contains information recorded otherwise than in legible form, a reference to the
production of a copy of the information in legible form.

Restrictions on the effect of the order
SCA 2007 s.11 1079 : Restrictions on oral answers
s.11 -

a serious crime prevention order may not require a person to answer questions, or
provide information, orally.

SCA 2007 s.12 1080 : Restrictions for legal professional privilege
s.12(1) -

a serious crime prevention order may not require a person–
(a)

to answer any privileged question;

(b)

to provide any privileged information; or

(c)

to produce any privileged document.

s.12(2) -

a “privileged question” is a question which the person would be entitled to refuse to
answer on grounds of legal professional privilege in proceedings in the High Court.

s.12(3) -

“Privileged information” is information which the person would be entitled to refuse to
provide on grounds of legal professional privilege in such proceedings.

s.12(4) -

a “privileged document” is a document which the person would be entitled to refuse to
produce on grounds of legal professional privilege in such proceedings.

s.12(5) -

but subsection (1) does not prevent an order from requiring a lawyer to provide the
name and address of a client of his.

SCA 2007 s.13 1081 : Restrictions on excluded material and banking information
s.13(1) -

a serious crime prevention order may not require a person to produce:
(a)

in the case of an order in England and Wales, any excluded material as defined
by section 11 of the Police and Criminal Evidence Act 1984 (c. 60); and

(b)

in the case of an order in Northern Ireland, any excluded material as defined by
Article 13 of the Police and Criminal Evidence (Northern Ireland) Order 1989 (S.I.
1989/1341 (N.I.12)).

s.13(2) -

a serious crime prevention order may not require a person to disclose any information
or produce any document in respect of which he owes an obligation of confidence by
virtue of carrying on a banking business unless condition A or B is met.

s.13(3) -

condition A is that the person to whom the obligation of confidence is owed consents to
the disclosure or production.
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Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.13(4) -

condition B is that the order contains a requirement–
(a)

to disclose information, or produce documents, of this kind; or

(b)

to disclose specified information which is of this kind or to produce specified
documents which are of this kind.

SCA 2007 s.14 1082 : Restrictions relating to other enactments
s.14(1) -

a serious crime prevention order may not require a person–
(a)

to answer any question;

(b)

to provide any information; or

(c)

to produce any document;

if the disclosure concerned is prohibited under any other enactment.
s.14(2) -

in this section:
“enactment” includes an Act of the Scottish Parliament, Northern Ireland legislation and
an enactment comprised in subordinate legislation, and includes an enactment
whenever passed or made; and
“subordinate legislation” has the same meaning as in the Interpretation Act 1978 (c. 30)
and also includes an instrument made under–
(a)

an Act of the Scottish Parliament; or

(b)

Northern Ireland legislation.

SCA 2007 s.15 1083 : Restrictions on use of information obtained
s.15(1) -

a statement made by a person in response to a requirement imposed by a serious
crime prevention order may not be used in evidence against him in any criminal
proceedings unless condition A or B is met.

s.15(2) -

condition A is that the criminal proceedings relate to an offence under section 25.

s.15(3) -

condition B is that:

1082
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(a)

the criminal proceedings relate to another offence;

(b)

the person who made the statement gives evidence in the criminal proceedings;

(c)

in the course of that evidence, the person makes a statement which is
inconsistent with the statement made in response to the requirement imposed by
the order; and

(d)

in the criminal proceedings evidence relating to the statement made in response
to the requirement imposed by the order is adduced, or a question about it is
asked, by the person or on his behalf.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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Duration of the order
SCA 2007 s.16 1084 : Duration of orders
s.16(1) -

a serious crime prevention order must specify when it is to come into force and when it
is to cease to be in force.

s.16(2) -

an order is not to be in force for more than 5 years beginning with the coming into force
of the order.

s.16(3) -

an order can specify different times for the coming into force, or ceasing to be in force,
of different provisions of the order.

s.16(4) -

where it specifies different times in accordance with subsection (3), the order–
(a)

must specify when each provision is to come into force and cease to be in force;
and

(b)

is not to be in force for more than 5 years beginning with the coming into force of
the first provision of the order to come into force.

s.16(5) -

the fact that an order, or any provision of an order, ceases to be in force does not
prevent the court from making a new order to the same or similar effect.

s.16(6) -

a new order may be made in anticipation of an earlier order or provision ceasing to be
in force.

s.16(7) -

Subsections (2) and (4)(b) have effect subject to section 22E.

Duty to serve notice on individual subject to order
SCA 2007 s.10 1085 : Notice requirements in relation to orders
s.10(1) -

s.10(2) -

s.10(3) -

1084
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the subject of a serious crime prevention order is bound by it or a variation of it only if:
(a)

he is represented (whether in person or otherwise) at the proceedings at which
the order or (as the case may be) variation is made; or

(b)

a notice setting out the terms of the order or (as the case may be) variation has
been served on him.

the notice may be served on him by:
(a)

delivering it to him in person; or

(b)

sending it by recorded delivery to him at his last-known address (whether
residential or otherwise).

for the purposes of delivering such a notice to him in person, a constable or a person
authorised for the purpose by the relevant applicant authority may (if necessary by
force):
(a)

enter any premises where he has reasonable grounds for believing the person to
be; and

(b)

search those premises for him.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.10(4) -

in this Part “the relevant applicant authority” means:
(a)

(b)
3.4.6.6.

in relation to a serious crime prevention order in England and Wales–
(i)

where the order was applied for by the Director of Public Prosecutions, the
Director of Public Prosecutions; and

(iii)

where the order was applied for by the Director of the Serious Fraud Office,
the Director of the Serious Fraud Office; and

in relation to a serious crime prevention order in Northern Ireland, the Director of
Public Prosecutions for Northern Ireland.

Compliance with orders

SCA 2007 s.38 1086 : Disclosure of information in accordance with orders
s.38(1) -

s.38(2) -

a person who complies with a requirement imposed by a serious crime prevention
order to answer questions, provide information or produce documents does not
breach–
(a)

any obligation of confidence; or

(b)

any other restriction on making the disclosure concerned (however imposed).

but see sections 11 to 14 (which limit the requirements that may be imposed by serious
crime prevention orders in connection with answering questions, providing information
or producing documents).

SCA 2007 s.5A 1087 : Verification and disclosure of information
s.5A(1) -

this section applies where information is provided to a law enforcement officer in
response to an information requirement imposed by a serious crime prevention order.
“Information requirement” means a requirement of the kind referred to in section 5(5)(a)
or (b).

s.5A(2) -

the law enforcement officer may, for the purpose of—
(a)

checking the accuracy of the information, or

(b)

discovering the true position,

disclose the information to any person who the officer reasonably believes may be able
to contribute to doing either of those things.
s.5A(3) -

any other person may disclose information to—
(a)

the law enforcement officer, or

(b)

a person to whom the law enforcement officer has disclosed information under
subsection (2),

for the purpose of contributing to doing either of the things mentioned in subsection
(2)(a) and (b).
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Commencement: 6 April 2008, SI 2008/755 art.15(1)(i).
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s.5A(4) -

s.5A(5) -

s.5A(6) -

the law enforcement officer may also disclose the information referred to in subsection
(1) for the purposes of—
(a)

the prevention, detection, investigation or prosecution of criminal offences,
whether in the United Kingdom or elsewhere, or

(b)

the prevention, detection or investigation of conduct for which penalties other
than criminal penalties are provided under the law of any part of the United
Kingdom or of any country or territory outside the United Kingdom.

a disclosure under this section does not breach—
(a)

any obligation of confidence owed by the person making the disclosure, or

(b)

any other restriction on the disclosure of information (however imposed).

but nothing in this section authorises a disclosure, in contravention of any provisions of
the Data Protection Act 1998, of personal data which are not exempt from those
provisions.

SCA 2007 s.39 1088 : Compliance with orders: authorised monitors
s.39(1) -

a serious crime prevention order against a body corporate, partnership or
unincorporated association may authorise a law enforcement agency to enter into
arrangements with–
(a)

a specified person; or

(b)

any person who falls within a specified description of persons;

to perform specified monitoring services or monitoring services of a specified
description.
s.39(2) -

a person with whom the agency has entered into arrangements in accordance with
such an authorisation is known for the purposes of this section as an authorised
monitor.

s.39(3) -

a serious crime prevention order which provides for an authorised monitor may, for the
purpose of enabling the performance of monitoring services, impose requirements of
the type mentioned in section 5(5) as if the references in paragraph (a)(iv) and (b)(iv) of
that provision to a law enforcement officer included references to an authorised
monitor.

s.39(4) -

a serious crime prevention order which provides for an authorised monitor may require
any body corporate, partnership or unincorporated association which is the subject of
the order to pay to the law enforcement agency concerned some or all of the costs
incurred by the agency under the arrangements with the authorised monitor.

s.39(5) -

any such order–
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(a)

must specify the period, or periods, within which payments are to be made;

(b)

may require the making of payments on account;

(c)

may include other terms about the calculation or payment of costs.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(i).
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s.39(6) -

the tests for making or varying a serious crime prevention order in sections 1(1)(b),
(2)(b) and (3), 17(1) and (2), 19(2), (4) and (5), 20(2) and (4) and 21(2) and (4) do not
operate in relation to an order so far as the order contains terms of the kind envisaged
by subsections (4) and (5) above (or by subsection (1) above for the purposes of those
subsections).

s.39(7) -

but a court must not include in a serious crime prevention order (whether initially or on
a variation) terms of the kind envisaged by subsection (4) or (5) unless it considers that
it is appropriate to do so having regard to all the circumstances including, in particular–
(a)

the means of the body corporate, partnership or unincorporated association
concerned;

(b)

the expected size of the costs; and

(c)

the effect of the terms on the ability of any body corporate, partnership or
unincorporated association which is carrying on business to continue to do so.

s.39(8) -

a law enforcement agency must inform the subject of a serious crime prevention order
which provides for an authorised monitor of the name of, and an address for, any
person with whom the agency has entered into arrangements in accordance with the
authorisation in the order.

s.39(9) -

nothing in this section affects the ability of law enforcement agencies to enter into
arrangements otherwise than in accordance with an authorisation under this section.

s.39(10) - in this section–
“law enforcement agency” means–
(za) the chief constable of a police force maintained under section 2 of the Police Act
1996;
(zb) the Commissioner of Police of the Metropolis;
(zc) the Common Council of the City of London in its capacity as police authority;
(a)

the Northern Ireland Policing Board;

(b)

the National Crime Agency;

(c)

the Commissioners for Her Majesty's Revenue and Customs; or

(d)

the Director of the Serious Fraud Office;

“monitoring services” means–
(a)

analysing some or all information received in accordance with a serious crime
prevention order;

(b)

reporting to a law enforcement officer as to whether, on the basis of the
information and any other information analysed for this purpose, the subject of
the order appears to be complying with the order or any part of it; and

(c)

any related services; and

“specified”, in relation to a serious crime prevention order, means specified in the
order.
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SCA 2007 s.41 1089 : Powers of law enforcement officers to retain documents
s.41(1) -

s.41(2) -

3.4.6.7.

a law enforcement officer–
(a)

may take and retain copies of, or extracts from, any document produced to a law
enforcement officer in pursuance of a serious crime prevention order; and

(b)

may retain any document so produced for as long as he considers that it is
necessary to retain it (rather than any copy of it) for the purposes for which the
document was obtained.

a law enforcement officer may retain any document produced to a law enforcement
officer in pursuance of a serious crime prevention order until the conclusion of any
legal proceedings if he has reasonable grounds for believing that the document–
(a)

may have to be produced for the purposes of those proceedings; and

(b)

might be unavailable unless retained.

Costs

SCA 2007 s.40 1090 : Costs in relation to authorised monitors
s.40(1) -

the appropriate authority may by order make provision about the practice and
procedure for determining the amount of–
(a)

any costs payable by virtue of section 39(4) and (5); and

(b)

any interest payable in respect of those costs.

s.40(2) -

such provision may, in particular, include provision about appeals.

s.40(3) -

where any amounts required to be paid by virtue of section 39(4) and (5) have not
been paid within a required period, the law enforcement agency concerned must take
reasonable steps to recover them and any interest payable in respect of them.

s.40(4) -

the appropriate authority must by order provide for what are reasonable steps for the
purposes of subsection (3).

s.40(5) -

any amounts which have not been recovered despite the taking of the reasonable
steps are recoverable as if due to the law enforcement agency concerned by virtue of a
civil order or judgment.

s.40(6) -

where any amounts required to be paid by virtue of section 39(4) and (5) are, in the
case of an order of the Crown Court, not paid within a required period, the unpaid
balance from time to time carries interest at the rate for the time being specified in
section 17 of the Judgments Act 1838 (c. 110) (interest on civil judgment debts).

s.40(7) -

for the purposes of section 25, a failure to comply with a requirement imposed by virtue
of section 39(4) and (5) to make payments occurs when the amounts become
recoverable as mentioned in subsection (5) above (and not before).

s.40(8) -

in this section “law enforcement agency” has the same meaning as in section 39.

1089
1090

592

Commencement: 6 April 2008, SI 2008/755 art.15(1)(k).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(j).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

s.40(9) -

3.4.6.8.

in this section “the appropriate authority” means—
(a)

in relation to serious crime prevention orders in England and Wales, the
Secretary of State;

(b)

in relation to serious crime prevention orders in Northern Ireland, the Department
of Justice in Northern Ireland.

Interaction with other sentencing orders

SCA 2007 s.19 1091 : Orders by Crown Court on conviction
s.19(7) -

an order must not be made under this section except–
(a)

in addition to a sentence imposed in respect of the offence concerned; or

(b)

in addition to an order discharging the person conditionally.

SCA 2007 s.36 1092 : Proceedings in the Crown Court
s.36(5) -

a serious crime prevention order may be made as mentioned in section 19(7)(b) in
spite of anything in sections 12 and 14 of the Powers of Criminal Courts (Sentencing)
Act 2000 (c. 6) or (as the case may be) Articles 4 and 6 of the Criminal Justice
(Northern Ireland) Order 1996 (S.I. 1996/3160 (N.I.24)) (which relate to orders
discharging a person absolutely or conditionally and their effect).

3.4.6.9.

Relationship between High Court and Crown Court orders

SCA 2007 s.22 1093 : Inter-relationship between different types of orders
s.22(1) -

the fact that a serious crime prevention order has been made or varied by the High
Court does not prevent it from being varied by the Crown Court in accordance with this
Part.

s.22(2) -

the fact that a serious crime prevention order has been made or varied by the Crown
Court does not prevent it from being varied or discharged by the High Court in
accordance with this Part.

s.22(3) -

a decision by the Crown Court not to make an order under section 19 does not prevent
a subsequent application to the High Court for an order under section 1 in
consequence of the same offence.

s.22(4) -

a decision by the Crown Court not to vary a serious crime prevention order under
section 20 or 21 does not prevent a subsequent application to the High Court for a
variation of the order in consequence of the same offence.
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3.4.6.10.

Variation and discharge of orders

High Court: Variation
SCA 2007 s.17 1094 : Variation of orders
s.17(1) -

the High Court in England and Wales may, on an application under this section, vary a
serious crime prevention order in England and Wales if it has reasonable grounds to
believe that the terms of the order as varied would protect the public by preventing,
restricting or disrupting involvement, by the person who is the subject of the order, in
serious crime in England and Wales.

s.17(2) -

the High Court in Northern Ireland may, on an application under this section, vary a
serious crime prevention order in Northern Ireland if it has reasonable grounds to
believe that the terms of the order as varied would protect the public by preventing,
restricting or disrupting involvement, by the person who is the subject of the order, in
serious crime in Northern Ireland.

s.17(3) -

an application for the variation of an order under this section may be made by–
(a)

the relevant applicant authority; or

(b)

subject as follows–
(i)

the person who is the subject of the order; or

(ii)

any other person.

s.17(4) -

the court must not entertain an application by the person who is the subject of the order
unless it considers that there has been a change of circumstances affecting the order.

s.17(5) -

the court must not entertain an application by any person falling within subsection
(3)(b)(ii) unless it considers that–

s.17(6) -

(a)

the person is significantly adversely affected by the order;

(b)

condition A or B is met; and

(c)

the application is not for the purpose of making the order more onerous on the
person who is the subject of it.

condition A is that–
(a)

the person falling within subsection (3)(b)(ii)–
(i)

has, on an application under section 9, been given an opportunity to make
representations; or

(ii)

has made an application otherwise than under that section;

in earlier proceedings in relation to the order (whether before the High Court or
the Crown Court); and
(b)
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there has been a change of circumstances affecting the order.
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s.17(7) -

s.17(8) -

condition B is that–
(a)

the person falling within subsection (3)(b)(ii) has not made an application of any
kind in earlier proceedings in relation to the order (whether before the High Court
or the Crown Court); and

(b)

it was reasonable in all the circumstances for the person not to have done so.

a variation on an application under subsection (3)(a) may include an extension of the
period during which the order, or any provision of it, is in force (subject to the original
limits imposed on the order by section 16(2) and (4)(b)).

High Court: Discharge
SCA 2007 s.18 1095 : Discharge of orders
s.18(1) -

s.18(2) -

on an application under this section:
(a)

the High Court in England and Wales may discharge a serious crime prevention
order in England and Wales; and

(b)

the High Court in Northern Ireland may discharge a serious crime prevention
order in Northern Ireland.

an application for the discharge of an order may be made by–
(a)

the relevant applicant authority; or

(b)

subject as follows–
(i)

the person who is the subject of the order; or

(ii)

any other person.

s.18(3) -

the court must not entertain an application by the person who is the subject of the order
unless it considers that there has been a change of circumstances affecting the order.

s.18(4) -

the court must not entertain an application by any person falling within subsection
(2)(b)(ii) unless it considers that–

s.18(5) -

(a)

the person is significantly adversely affected by the order; and

(b)

condition A or B is met.

condition A is that–
(a)

the person–
(i)

has, on an application under section 9, been given an opportunity to make
representations; or

(ii)

has made an application otherwise than under that section;

in earlier proceedings in relation to the order (whether before the High Court or
the Crown Court); and
(b)
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s.18(6) -

condition B is that–
(a)

the person has not made an application of any kind in earlier proceedings in
relation to the order (whether before the High Court or the Crown Court); and

(b)

it was reasonable in all the circumstances for the person not to have done so.

High Court: Right to make representations
SCA 2007 s.9 1096 : Right of third parties to make representations
s.9(2) -

the High Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it about the variation of a serious crime
prevention order if it considers that:
(a)

the variation of the order; or

(b)

a decision not to vary it;

would be likely to have a significant adverse effect on that person.
s.9(3) -

the High Court must, on an application by a person, give the person an opportunity to
make representations in proceedings before it about the discharge of a serious crime
prevention order if it considers that:
(a)

the discharge of the order; or

(b)

a decision not to discharge it;

would be likely to have a significant adverse effect on that person.
Crown Court: Variation
SCA 2007 s.20 1097 : Powers of Crown Court to vary orders on conviction
s.20(1) -

s.20(2) -

subsection (2) applies where the Crown Court in England and Wales is dealing with a
person who–
(a)

has been convicted by or before a magistrates' court of having committed a
serious offence in England and Wales and has been committed to the Crown
Court to be dealt with; or

(b)

has been convicted by or before the Crown Court of having committed a serious
offence in England and Wales.

the Crown Court may–
(a)

in the case of a person who is the subject of a serious crime prevention order in
England and Wales; and

(b)

in addition to dealing with the person in relation to the offence;

vary the order if the court has reasonable grounds to believe that the terms of the order
as varied would protect the public by preventing, restricting or disrupting involvement
by the person in serious crime in England and Wales.

1096
1097

596

Commencement: 6 April 2008, SI 2008/755 art.15(1)(a).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

s.20(3) -

subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of having committed a
serious offence in Northern Ireland.

s.20(4) -

the Crown Court may–
(a)

in the case of a person who is the subject of a serious crime prevention order in
Northern Ireland; and

(b)

in addition to dealing with the person in relation to the offence;

vary the order if the court has reasonable grounds to believe that the terms of the order
as varied would protect the public by preventing, restricting or disrupting involvement
by the person in serious crime in Northern Ireland.
s.20(5) -

a variation under this section may be made only on an application by the relevant
applicant authority.

s.20(6) -

a variation must not be made except–

s.20(7) -

(a)

in addition to a sentence imposed in respect of the offence concerned; or

(b)

in addition to an order discharging the person conditionally.

a variation may include an extension of the period during which the order, or any
provision of it, is in force (subject to the original limits imposed on the order by section
16(2) and (4)(b)).

SCA 2007 s.36 1098 : Proceedings in the Crown Court
s.36(6) -

a variation of a serious crime prevention order may be made as mentioned in section
20(6)(b) or 21(6)(b) in spite of anything in sections 12 and 14 of the Act of 2000 or (as
the case may be) Articles 4 and 6 of the Criminal Justice (Northern Ireland) Order 1996
(S.I. 1996/3160 (N.I.24)) (which relate to orders discharging a person absolutely or
conditionally and their effect).

3.4.6.11.

Appeals

From High Court
SCA 2007 s.23 1099 : Additional right of appeal from High Court
s.23(1) -

an appeal may be made to the Court of Appeal in relation to a decision of the High
Court–
(a)

to make a serious crime prevention order;

(b)

to vary, or not to vary, such an order; or

(c)

to discharge or not to discharge such an order;

by any person who was given an opportunity to make representations in the
proceedings concerned by virtue of section 9(1), (2) or (as the case may be) (3).
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s.23(2) -

subsection (1) is without prejudice to the rights of other persons to make appeals, by
virtue of section 16 of the Senior Courts Act 1981 (c. 54) or section 35 of the Judicature
(Northern Ireland) Act 1978 (c. 23), in relation to any judgments or orders of the High
Court about serious crime prevention orders.

From the Crown Court
SCA 2007 s.24 1100 : Appeals from Crown Court
s.24(1) -

s.24(2) -

an appeal against a decision of the Crown Court in relation to a serious crime
prevention order may be made to the Court of Appeal by–
(a)

the person who is the subject of the order; or

(b)

the relevant applicant authority.

in addition, an appeal may be made to the Court of Appeal in relation to a decision of
the Crown Court–
(a)

to make a serious crime prevention order; or

(b)

to vary, or not to vary, such an order;

by any person who was given an opportunity to make representations in the
proceedings concerned by virtue of section 9(4).
s.24(3) -

subject to subsection (4), an appeal under subsection (1) or (2) lies only with the leave
of the Court of Appeal.

s.24(4) -

an appeal under subsection (1) or (2) lies without the leave of the Court of Appeal if the
judge who made the decision grants a certificate that the decision is fit for appeal under
this section.

s.24(5) -

subject to any rules of court made under section 53(1) of the Senior Courts Act 1981
(c. 54) (distribution of business between civil and criminal divisions), the criminal
division of the Court of Appeal is the division which is to exercise jurisdiction in relation
to an appeal under subsection (1) or (2) from a decision of the Crown Court in the
exercise of its jurisdiction in England and Wales under this Part.

s.24(6) -

an appeal against a decision of the Court of Appeal on an appeal to that court under
subsection (1) or (2) may be made to the Supreme Court by any person who was a
party to the proceedings before the Court of Appeal.

s.24(7) -

an appeal under subsection (6) lies only with the leave of the Court of Appeal or the
Supreme Court.

s.24(8) -

such leave must not be granted unless–
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(a)

it is certified by the Court of Appeal that a point of law of general public
importance is involved in the decision; and

(b)

it appears to the Court of Appeal or (as the case may be) the Supreme Court that
the point is one which ought to be considered by the Supreme Court.

Commencement: Subsections (9) and (10) in force 1 March 2008, SI 2008/219 art.3(a). Subsections (1)
to (8) and (11) and (12) in force 6 April 2008, SI 2008/755 art.15(1)(d).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

s.24(9) -

the Secretary of State may for the purposes of this section by order make provision
corresponding (subject to any specified modifications) to that made by or under an
enactment and relating to–
(a)

appeals to the Court of Appeal under Part 1 of–
(i)

the Criminal Appeal Act 1968 (c. 19); or

(ii)

the Criminal Appeal (Northern Ireland) Act 1980 (c. 47);

(b)

appeals from any decision of the Court of Appeal on appeals falling within
paragraph (a); or

(c)

any matter connected with or arising out of appeals falling within paragraph (a) or
(b).

s.24(9A) - the power to make an order under subsection (9) is exercisable by the Department of
Justice in Northern Ireland (and not by the Secretary of State) so far as the power may
be used to make provision which could be made by an Act of the Northern Ireland
Assembly without the consent of the Secretary of State (see sections 6 to 8 of the
Northern Ireland Act 1998).
s.24(10) - an order under subsection (9) may, in particular, make provision about the payment of
costs.
s.24(11) - the power to make an appeal to the Court of Appeal under subsection (1)(a) operates
instead of any power for the person who is the subject of the order to make an appeal
against a decision of the Crown Court in relation to a serious crime prevention order by
virtue of–
(a)

section 9 or 10 of the Criminal Appeal Act 1968; or

(b)

section 8 of the Criminal Appeal (Northern Ireland) Act 1980.

s.24(12) - section 33(3) of the Criminal Appeal Act 1968 (limitation on appeal from criminal
division of the Court of Appeal: England and Wales) does not prevent an appeal to the
Supreme Court under subsection (6) above.
Note: The Serious Crime Act 2007 (Appeals under Section 24) Order 2008 sets out provisions
dealing with appeals under section 24, including orders for costs. The provisions concerning with
England and Wales are set out in full below.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.4 1101 :
Hearing of appeal and grounds for allowing an appeal
art.4(1) -

every appeal will be limited to a review of the decision of the Crown Court unless the
Court of Appeal considers that in the circumstances of an appeal it would be in the
interests of justice to hold a re-hearing.

art.4(2) -

the Court of Appeal will allow an appeal where the decision of the Crown Court was—
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(a)

wrong; or

(b)

unjust because of a serious procedural or other irregularity in the proceedings in
the Crown Court.

Commencement: 18 August 2008, SI 2008/1863 art.1(1).
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.5 1102 :
Powers of the Court of Appeal on appeal
art.5(1) -

the Court of Appeal has all the powers of the Crown Court.

art.5(2) -

the Court of Appeal may—

art.5(3) -

(a)

make a serious crime prevention order;

(b)

affirm, set aside or vary any order or judgment made or given by the Crown
Court;

(c)

refer any issue for determination by the Crown Court;

(d)

order a new hearing in the Crown Court;

(e)

make an order for costs in accordance with Part 3;

(f)

make an order for the payment of interest on those costs.

the Court of Appeal may exercise its powers in relation to the whole or part of an order
of the Crown Court.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.6 1103 :
Presence and live links
art.6(1) -

art.6(2) -

art.6(3) -
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a person has a right to attend a hearing in public unless—
(a)

it is a hearing preliminary or incidental to an appeal, including the hearing of an
application for permission to appeal; or

(b)

that person is in custody in consequence of—
(i)

a verdict of not guilty by reason of insanity; or

(ii)

a finding of disability.

at any time before the beginning of a hearing, the Court of Appeal may give a live link
direction in relation to that hearing if—
(a)

a person who is a party to the appeal is expected to be in custody; and

(b)

that person has a right to attend the hearing in accordance with paragraph (1).

for this purpose—
(a)

“live link direction” is a direction that the person concerned (if the person is being
held in custody at the time of the hearing) is to attend the hearing through a live
link from the place at which the person is held; and

(b)

“live link” means an arrangement by which the person concerned is able to see
and hear, and to be seen and heard by, the Court of Appeal (for this purpose any
impairment of eyesight or hearing is to be disregarded).
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art.6(4) -

the Court of Appeal—
(a)

must not give a live link direction unless the persons who are parties to the
appeal have had the opportunity to make representations about the giving of
such a direction; and

(b)

may rescind a live link direction at any time before or during any hearing to which
it applies (whether of its own motion or on the application of a person who is a
party to the appeal).

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.7 1104 :
Evidence
art.7(1) -

art.7(2) -

art.7(3) -

art.7(4) -

1104

for the purposes of an appeal, or an application for leave to appeal, the Court of Appeal
may, if it thinks it necessary or expedient in the interests of justice—
(a)

order the production of any document, exhibit or other thing connected with the
proceedings, the production of which appears to it necessary for the
determination of the case;

(b)

order any witness to attend for examination and be examined before the Court of
Appeal (whether or not the witness was called in the proceedings under section
19, 20 or 21 of the Act); and

(c)

receive any evidence which was not adduced in the proceedings under section
19, 20 or 21 of the Act.

the power conferred by sub-paragraph 1(a) may be exercised so as to require the
production of any document, exhibit or other thing mentioned in that sub-paragraph
to—
(a)

the Court of Appeal; or

(b)

any person who is a party to the appeal.

the Court of Appeal shall, in considering whether to receive evidence, have regard in
particular to—
(a)

whether the evidence appears to the Court of Appeal to be capable of belief;

(b)

whether it appears to the Court of Appeal that the evidence may afford any
ground for allowing the appeal;

(c)

whether the evidence would have been admissible in the proceedings under
section 19, 20 or 21 of the Act on an issue which is the subject of the appeal; and

(d)

whether there is a reasonable explanation for the failure to adduce the evidence
in those proceedings.

sub-paragraph (1)(c) applies to any evidence of a witness (including the person who is
the subject of the serious crime prevention order) who is competent but not
compellable.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.8 1105 :
Effect of appeal on serious crime prevention order
art.8 -

the coming into force of a serious crime prevention order shall not be affected by an
appeal, subject to any direction which the Court of Appeal may give to the contrary.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.9 1106 :
Powers of the Court of Appeal under Part 2 which are exercisable by a single judge
art.9(1) -

art.9(2) -

art.9(3) -

there may be exercised by a single judge in the same manner as by the Court of
Appeal and subject to the same provisions—
(a)

the powers of the Court of Appeal under this Part and Part 3 specified in
paragraph (2); and

(b)

the power to give leave under section 24(3) of the Act.

the powers referred to in sub-paragraph (1)(a) are—
(a)

to extend time within which notice of appeal or notice of application for leave to
appeal may be given;

(b)

to order a witness to attend for examination;

(c)

to give a live link direction under article 6(2);

(d)

to make orders under article 7(1)(a) (production of documents etc.);

(e)

to give directions under article 8 (effect of appeal on serious crime prevention
order); and

(f)

to make orders for the payment of costs under Part 3.

if the single judge refuses an application on the part of a person who is a party to the
appeal to exercise any of the powers conferred on the judge by this article, that person
shall be entitled to have the application determined by the Court of Appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.10 1107 :
Powers of the Court of Appeal under Part 2 which are exercisable by the registrar
art.10(1) - there may be exercised by the registrar, in the same manner as the Court of Appeal
and subject to the same provisions, the powers of the Court of Appeal under this Part
which are specified in paragraph (2).
art.10(2) - the powers mentioned in paragraph (1) are—
(a)

to extend the time within which notice of appeal or notice of application for leave
to appeal may be given;

(b)

to order a witness to attend for examination; and

(c)

to make orders under article 7(1)(a) (production of documents etc.).

art.10(3) - if the registrar refuses an application on the part of a person who is a party to the
appeal to exercise any of the powers conferred on the registrar by this article, that
person shall be entitled to have the application determined by a single judge.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.11 1108 :
Procedural directions: powers of single judge and registrar
art.11(1) - the power of the Court of Appeal to determine an application for procedural directions
may be exercised by—
(a)

a single judge; or

(b)

the registrar.

art.11(2) - “Procedural directions” means directions for the efficient and effective preparation of—
(a)

an application for leave to appeal; or

(b)

an appeal.

art.11(3) - a single judge may give such procedural directions as the single judge thinks fit—
(a)

when acting under paragraph (1);

(b)

on a reference from the registrar; or

(c)

of the single judge's own motion, when the single judge is exercising, or
considering whether to exercise, any power of the single judge in relation to the
application or appeal.

art.11(4) - the registrar may give such procedural directions as the registrar thinks fit—
(a)

when acting under paragraph (1); or

(b)

of the registrar's own motion.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.12 1109 :
Appeals against procedural directions
art.12(1) - paragraph (2) applies if the registrar gives, or refuses to give, procedural directions.
art.12(2) - a single judge may, on an application to the single judge under paragraph (3)—
(a)

confirm, set aside or vary any procedural directions given by the registrar; and

(b)

give such procedural directions as the single judge thinks fit.

art.12(3) - an application under this article may be made by a person who is a party to the appeal.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.13 1110 :
Interpretation and transitional provision
art.13(1) - in this Part—
“appeal costs order” means an order under article 14;
“applicant” means—
(a)

in Chapter 3, the person in whose favour an appeal costs order has been made,
and

(b)

in Chapter 5, the person who has applied for a third party costs order;
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“costs judge” means a taxing master of the Senior Courts;
“expenses” include compensation to a witness for the witness's trouble or loss of time
and out of pocket expenses;
“interested party” means—
(a)

the person who is a party to the appeal benefiting from the wasted costs order or
third party costs order; and

(b)

where that person was receiving services funded for that person by the Legal
Services Commission or made available for that person under arrangements
made for the purposes of Part 1 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012, or an order for the payment of costs out of central funds was
made in that person's favour, shall include the authority responsible for
determining costs payable in respect of those services or out of central funds as
the case may be;

“legal or other representative” means a person who is exercising a right of audience, or
a right to conduct litigation, on behalf of any person who is a party to an appeal;
“presiding judge” means the judge that presided at the hearing in respect of which the
costs are payable under an appeal costs order;
“proceedings before the Court of Appeal” means any proceedings before the Court of
Appeal including an application for leave to appeal and an appeal;
“professional witness” means a witness practising as a member of the legal or medical
profession or as a dentist, veterinary surgeon or accountant who attends to give
professional evidence as to matters of fact;
“relevant amount” has the meaning assigned to it by article 32;
“third party” means a person who is not a party to the proceedings before the Court of
Appeal;
“third party costs order” means an order under article 18;
“wasted costs order” means an order under article 17; and
“witness” means any person properly attending to give evidence, whether or not the
person gives evidence or is called at the instance of one of the persons who is a party
to the appeal or of the Court of Appeal, but does not include—
(c)

a person attending as a witness to character only unless the Court of Appeal has
certified that the interests of justice required the witness's attendance;

(d)

a member of a police force attending the Court of Appeal in the member’s
capacity as such;

(e)

a full-time officer of an institution to which the Prison Act 1952 applies attending
the Court of Appeal in the officer's capacity as such; or

(f)

a prisoner in respect of any occasion on which the prisoner is conveyed to the
Court of Appeal in custody.

art.13(2) - for the purposes of article 14, the costs of the subject of a serious crime prevention
order or any party under section 24(2) shall be taken to include the expense of
compensating any witness for the expenses, trouble or loss of time properly incurred in
or incidental to the witness's attendance.
art.13(3) - where any person who is a party to an appeal is in receipt of services funded for that
person by the Legal Services Commission or made available for that person under
arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012, then—
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(a)

for the purposes of article 14, that person's costs shall be taken not to include the
cost of those services; and

(b)

for the purposes of articles 15 to 20, that person's costs shall be taken to include
the cost of those services.

art.13(4) - in the application of this Part before the commencement of section 59(1) of the
Constitutional Reform Act 2005 (renaming of Supreme Courts of England and Wales),
the reference to the Senior Courts is to be read as a reference to the Supreme Court.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.14 1111 :
Award of costs in favour of subject or party under section 24(2)
art.14(1) - where the Court of Appeal—
(a)

allows an appeal by the person who is the subject of a serious crime prevention
order;

(b)

dismisses an appeal by the relevant applicant authority;

(c)

hears an appeal by a party under section 24(2); or

(d)

determines an application for leave to appeal to the Supreme Court,

it may make an appeal costs order in favour of the person who is the subject of the
serious crime prevention order.
art.14(2) - where the Court of Appeal—
(a)

allows an appeal by a party under section 24(2);

(b)

dismisses an appeal by the relevant applicant authority;

(c)

hears an appeal by the person who is the subject of a serious crime prevention
order; or

(d)

determines an application for leave to appeal to the Supreme Court,

it may make an appeal costs order in favour of a party under section 24(2).
art.14(3) - subject to paragraphs (4) and (5), an order under this article shall be for the payment
out of central funds, to the person in whose favour the order is made, of such amounts
as the Court of Appeal considers reasonably sufficient to compensate that person for
any expenses properly incurred by that person in the proceedings before the Court of
Appeal.
art.14(4) - where the Court of Appeal makes an order under this article but is of the opinion that
there are circumstances which make it inappropriate that the person in whose favour
the order is made should recover the full amount mentioned in paragraph (3) it shall—
(a)

assess what amount would, in its opinion, be just and reasonable; and

(b)

specify that amount in the order.

art.14(5) - subject to paragraph (4), the amount to be paid out of central funds in pursuance of an
order under this article shall—
(a)

1111

be specified in the order, in any case where the Court of Appeal considers it
appropriate for the amount to be specified and the person in whose favour the
order is made agrees the amount; and
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(b)

in any other case, be determined in accordance with Chapter 3 of this Part and
article 37.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.15 1112 :
Award of costs against subject or party under section 24(2)
art.15(1) - where the Court of Appeal dismisses—
(a)

an appeal or an application for leave to appeal by the person who is the subject
of a serious crime prevention order; or

(b)

an application by that person for leave to appeal to the Supreme Court under
section 24(7) of the Act,

it may make such order as to costs to be paid by that person, to such person as may
be named in the order (including the relevant applicant authority or a party under
section 24(2)), as it considers just and reasonable.
art.15(2) - where the Court of Appeal dismisses—
(a)

an appeal or an application for leave to appeal by a party under section 24(2); or

(b)

an application by that person for leave to appeal to the Supreme Court under
section 24(7) of the Act,

it may make such order as to costs to be paid by that person, to such person as may
be named in the order (including the relevant applicant authority or the person who is
the subject of a serious crime prevention order), as it considers just and reasonable.
art.15(3) - the amount to be paid in pursuance of an order under this article shall be specified in
the order.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.16 1113 :
Unnecessary or improper acts and omissions
art.16(1) - where at any time during any proceedings before the Court of Appeal, the Court of
Appeal is satisfied that costs have been incurred in respect of those proceedings by
any person who is a party to the appeal as a result of an unnecessary or improper act
or omission by, or on behalf of, another person who is a party to the appeal, the Court
of Appeal may order that all or part of the costs incurred by that person shall be paid by
the other person.
art.16(2) - when making an order under paragraph (1) the Court of Appeal may take into account
any other order as to costs which has been made in respect of the proceedings before
the Court of Appeal and may take the order into account when making any other order
as to costs in respect of those proceedings.
art.16(3) - the amount to be paid in pursuance of an order under this article shall be specified in
the order.
art.16(4) - before making an order under paragraph (1), the Court of Appeal shall allow any
person who is a party to the appeal to make representations and may hear evidence.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.17 1114 :
Wasted costs order
art.17(1) - if in any proceedings before the Court of Appeal, costs have been incurred by a person
who is a party to the appeal—
(a)

as a result of any improper, unreasonable or negligent act or omission on the part
of any legal or other representative or any employee of such a representative; or

(b)

which, in the light of any such act or omission occurring after they were incurred,
the Court of Appeal considers it is unreasonable to expect that person to pay

the Court of Appeal may disallow, or (as the case may be) order the legal or other
representative to pay, the whole of any wasted costs or such part of them as may be
determined in accordance with this article.
art.17(2) - when making a wasted costs order, the Court of Appeal may take into account any
other order as to costs which has been made in respect of the proceedings before the
Court of Appeal and may take the wasted costs order into account when making any
other order as to costs in respect of those proceedings.
art.17(3) - the amount to be paid or disallowed in pursuance of a wasted costs order shall be
specified in the order.
art.17(4) - before making a wasted costs order, the Court of Appeal shall allow the legal or other
representative and any person who is a party to the appeal to make representations
and may hear evidence.
art.17(5) - where a wasted costs order has been made the Court of Appeal shall notify any
interested party of the order and the amount disallowed or ordered to be paid.
art.17(6) - where the person required to make a payment in respect of sums due under a wasted
costs order fails to do so, the payment may be recovered summarily as a sum
adjudged to be paid as a civil debt by order of a magistrates' court by the person
benefiting from the order, save that where that person was in receipt of services funded
for that person by the Legal Services Commission or made available for that person
under arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 or an order for the payment of costs out of central
funds was made in that person's favour, the power to recover shall be exercisable by
the Lord Chancellor.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.18 1115 :
Third party costs order
art.18 -

1114
1115

if—
(a)

there has been serious misconduct (whether or not constituting a contempt of
court) by a third party; and

(b)

the Court of Appeal considers it appropriate, having regard to that misconduct, to
make a third party costs order against the third party
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the Court of Appeal may order the third party to pay the whole of any costs incurred or
wasted by any person who is a party to the appeal as a result of the misconduct or
such part of them as may be determined in accordance with Chapter 4 of this Part.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.19 1116 :
Costs of attendance at any proceedings before the Court of Appeal
art.19(1) - the Court of Appeal may order the payment out of central funds of such sums as
appear to it to be reasonably sufficient to compensate a person who is a party to an
appeal who is not in custody and who appears before it on, or in connection with, any
proceedings before the Court of Appeal.
art.19(2) - article 37 will apply for the purpose of determining the amount of any subsistence
allowance or travelling expenses ordered to be paid under this article.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.20 1117 :
Costs of witnesses etc.
art.20(1) - where, in any proceedings before the Court of Appeal—
(a)

a witness attends at the instance of any person who is a party to the appeal or
the Court of Appeal; or

(b)

an interpreter is required because of the lack of English of any person who is a
party to the appeal

the expenses properly incurred by that witness or interpreter shall be allowed out of
central funds in accordance with Chapter 5 of this Part, unless the Court of Appeal
directs that the expenses are not to be allowed out of central funds.
art.20(2) - any entitlement to an allowance under this article shall be the same whether the
witness or interpreter attends on the same day in one case or more than one case.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.21 1118 :
Person who is to determine costs
art.21(1) - costs under an appeal costs order shall be determined by the registrar in accordance
with this Chapter.
art.21(2) - the registrar may appoint or authorise the appointment of determining officers to act on
the registrar's behalf under this Chapter in accordance with directions given by the
registrar or on the registrar's behalf.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.22 1119 :
Claims for costs
art.22(1) - subject to article 28, no claim for costs shall be entertained unless it is submitted within
three months of the date on which the appeal costs order was made.
art.22(2) - subject to paragraph (3), a claim for costs shall be submitted to the registrar, in such
form and manner as the registrar may direct and shall be accompanied by receipts or
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other evidence of the applicant's payment of the costs claimed, and any receipts or
other documents in support of any disbursements claimed.
art.22(3) - a claim shall—
(a)

summarise the items of work done by a solicitor;

(b)

state, where appropriate, the dates on which items of work were done, the time
taken and the sums claimed; and

(c)

specify any disbursements claimed, including counsel's fees, the circumstances
in which they were incurred and the amounts claimed in respect of them.

art.22(4) - where there are any special circumstances which should be drawn to the attention of
the registrar, the applicant shall specify them.
art.22(5) - the applicant shall supply such further particulars, information and documents as the
registrar may require.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.23 1120 :
Determination of costs
art.23(1) - the registrar shall consider the claim, any further particulars, information or documents
submitted by the applicant under article 22 and shall allow such costs in respect of—
(a)

such work as appears to the registrar to have been actually and reasonably
done; and

(b)

such disbursements as appear to the registrar to have been actually and
reasonably incurred as the registrar considers reasonably sufficient to
compensate the applicant for any expenses properly incurred by the applicant in
the proceedings before the Court of Appeal.

art.23(2) - in determining costs under paragraph (1) the registrar shall take into account all the
relevant circumstances of the case including the nature, importance, complexity or
difficulty of the work and the time involved.
art.23(3) - when determining costs for the purpose of this article, there shall be allowed a
reasonable amount in respect of all costs reasonably incurred and any doubts which
the registrar may have as to whether the costs were reasonably incurred or were
reasonable in amount shall be resolved against the applicant.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.24 1121 :
Payment of costs
art.24(1) - when the registrar has determined the costs payable to an applicant in accordance with
this Chapter, the registrar shall notify the applicant of the costs payable and authorise
payment accordingly.
art.24(2) - where the costs payable under paragraph (1) are varied as a result of a redetermination under article 25, an appeal to a costs judge under article 26, or an
appeal to the High Court under article 27, then—
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(a)

where the costs are increased, the registrar shall authorise payment of the
increase;

(b)

where the costs are decreased, the applicant shall repay the amount of such
decrease; and

(c)

where the payment of the costs of an appeal is ordered under article 26(14) or
27(8),

the registrar shall authorise such payment to the applicant.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.25 1122 : Redetermination of costs by the registrar
art.25(1) - an applicant who is dissatisfied with the costs determined under this Chapter by the
registrar may apply to the registrar to re-determine them.
art.25(2) - subject to article 28, the application shall be made within 21 days of the receipt of
notification of the costs payable under article 24(1), by giving notice in writing to the
registrar specifying the items in respect of which the application is made and the
grounds of objection and shall be made in such form and manner as the registrar may
direct.
art.25(3) - the notice of application shall state whether the applicant wishes to appear or to be
represented and, if the applicant so wishes, the registrar shall notify the applicant of the
time of a hearing to hear the applicant or the applicant's representative.
art.25(4) - the notice of application shall be accompanied by any particulars, information and
documents supplied under article 22 and the applicant shall supply such further
particulars, information and documents as the registrar may require.
art.25(5) - the registrar shall re-determine the costs, whether by way of increase, decrease or at
the level previously determined, in the light of the objections made by the applicant or
on the applicant’s behalf and shall notify the applicant of the decision.
art.25(6) - the applicant may request the registrar to give reasons in writing for the decision and, if
so requested, the registrar shall comply with the request.
art.25(7) - subject to article 28, any request under paragraph (6) shall be made within 21 days of
receiving notification of the decision.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.26 1123 :
Appeals to a costs judge
art.26(1) - where the registrar has given the reasons for the decision on a re-determination under
article 25, an applicant who is dissatisfied with that decision may appeal to a costs
judge.
art.26(2) - subject to article 28, an appeal shall be instituted within 21 days of the receipt of the
registrar’s reasons by giving notice in writing to the Senior Costs Judge specifying the
items in respect of which the appeal is brought and the grounds of objection.
art.26(3) - the appellant shall send a copy of any notice given under paragraph (2) to the registrar.
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art.26(4) - the notice of appeal shall be accompanied by—
(a)

a copy of the written notice given under article 25(2);

(b)

any particulars, information and documents supplied to the registrar under article
25; and

(c)

the registrar's reasons for the decision given under article 25(6).

art.26(5) - the notice of appeal shall state whether the appellant wishes to appear or to be
represented or whether the appellant will accept a decision given in the absence of the
appellant.
art.26(6) - the Senior Costs Judge may, and if so directed by the Lord Chancellor either generally
or in a particular case shall, send to the Lord Chancellor a copy of the notice of appeal
together with copies of such other documents as the Lord Chancellor may require.
art.26(7) - with a view to ensuring that the public interest is taken into account, the Lord
Chancellor may arrange for written or oral representations to be made on behalf of the
Lord Chancellor and, if the Lord Chancellor intends to do so, the Lord Chancellor shall
inform the Senior Costs Judge and the appellant.
art.26(8) - any written representations made on behalf of the Lord Chancellor under paragraph (7)
shall be sent to the Senior Costs Judge and to the appellant and, in the case of oral
representations, the Senior Costs Judge and the appellant shall be informed of the
grounds on which such representations will be made.
art.26(9) - the appellant shall be permitted a reasonable opportunity to make representations in
reply.
art.26(10) - the costs judge shall inform the appellant (or the appellant's representative) and the
Lord Chancellor, where representations have been or are to be made on the Lord
Chancellor's behalf, of the date of any hearing and, subject to the provisions of this
article, may give directions as to the conduct of the appeal.
art.26(11) - the costs judge may consult the presiding judge, and the registrar or the determining
officer who re-determined the costs on the registrar's behalf as the case may be, and
may require the appellant to provide any further information which the costs judge
requires for the purpose of the appeal and, unless the costs judge otherwise directs, no
further evidence shall be received on the hearing of the appeal and no ground of
objection shall be valid which was not raised on the re-determination under article 25.
art.26(12) - the costs judge shall have the same powers as the registrar under this Chapter and, in
the exercise of such powers, may alter the re-determination of the registrar in respect
of any sum allowed, whether by increase or decrease, as the costs judge thinks fit.
art.26(13) - the costs judge shall communicate the decision and the reasons for it in writing to the
appellant, the Lord Chancellor, and the registrar or the determining officer who redetermined the costs on the registrar's behalf as the case may be.
art.26(14) - save where the costs judge confirms or decreases the sums re-determined under
article 25, the costs judge may allow the appellant a sum in respect of part or all of any
reasonable costs (including any fee payable in respect of an appeal) incurred by the
appellant in connection with the appeal.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.27 1124 :
Appeals to the High Court
art.27(1) - an applicant who is dissatisfied with the decision of a costs judge on an appeal under
article 26 may apply to the costs judge to certify a point of principle of general
importance.
art.27(2) - subject to article 28, an application under paragraph (1) shall be made within 21 days
of notification of a cost judge's decision under article 26(13).
art.27(3) - where a costs judge certifies a point of principle of general importance, the applicant
may appeal to the High Court against the decision of a costs judge on an appeal under
article 26, and the Lord Chancellor shall be a respondent to the appeal.
art.27(4) - subject to article 28, an appeal under paragraph (3) shall be instituted within 21 days of
receiving a cost judge's certificate under paragraph (1).
art.27(5) - where the Lord Chancellor is dissatisfied with the decision of a costs judge on an
appeal under article 26 the Lord Chancellor may, if no appeal has been made by the
applicant under paragraph (3), appeal to the High Court against that decision and the
applicant shall be a respondent to the appeal.
art.27(6) - subject to article 28, an appeal under paragraph (5) shall be instituted within 21 days of
receiving notification of the cost judge's decision under article 26(13).
art.27(7) - an appeal under paragraph (3) or (5) shall be brought in the Queen's Bench Division,
follow the procedure set out in Part 52 of the Civil Procedure Rules 1998, and shall be
heard and determined by a single judge whose decision shall be final.
art.27(8) - the judge shall have the same powers as the registrar and a costs judge under this
Chapter and may reverse, affirm or amend the decision appealed against or make
such other order as the judge thinks fit.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.28 1125 :
Time limits
art.28(1) - subject to paragraph (2), the time limit within which there must be made or instituted—
(a)

a claim for costs by an applicant under article 22, an application for a redetermination under article 25, or a request for the registrar to give reasons for a
decision on a re-determination under article 25;

(b)

an appeal to a costs judge under article 26 or an application for a certificate
under article 27(1); or

(c)

an appeal to the High Court under article 27;

may, for good reason, be extended by the registrar, the Senior Costs Judge or the High
Court, as the case may be.
art.28(2) - where an applicant without good reason has failed (or, if an extension were not
granted, would fail) to comply with a time limit, the registrar, the Senior Costs Judge or
the High Court, as the case may be, may, in exceptional circumstances, extend the
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time limit and shall consider whether it is reasonable in the circumstances to reduce
the costs; provided that the costs shall not be reduced unless the representative has
been allowed a reasonable opportunity to show cause orally or in writing why the costs
should not be reduced.
art.28(3) - an applicant may appeal to the Senior Costs Judge against a decision made under this
article by a registrar and such an appeal shall be instituted within 21 days of the
decision being given by giving notice in writing to the Senior Costs Judge specifying
the grounds of appeal.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.29 1126 :
Determination of a third party costs order
art.29(1) - the Court of Appeal may make a third party costs order—
(a)

subject to paragraph (3), at any time during or after the proceedings before the
Court of Appeal; and

(b)

on the application of any person who is a party to the appeal or of its own
initiative.

art.29(2) - the Court of Appeal shall make a third party costs order during the proceedings before
the Court of Appeal only if it decides that there are good reasons to do so, rather than
making the order after the proceedings before the Court of Appeal, and it shall notify
the persons who are parties to the appeal and the third party of those reasons and
allow any of them to make representations.
art.29(3) - before making a third party costs order the Court of Appeal shall allow the third party
and any person who is a party to the appeal to make representations and may hear
evidence.
art.29(4) - when making a third party costs order the Court of Appeal may take into account any
other order as to costs which has been made in respect of the proceedings before the
Court of Appeal and may take the third party costs order into account when making any
other order as to costs in respect of those proceedings.
art.29(5) - the amount to be paid in pursuance of a third party costs order shall be specified in the
order.
art.29(6) - when a third party costs order has been made the Court of Appeal shall notify the third
party and any interested party of the order and the amount ordered to be paid.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.30 1127 :
Procedure for third party costs orders
art.30(1) - this article applies where a person who is a party to the appeal applies to the Court of
Appeal for a third party costs order or the Court of Appeal decides that it might make a
third party costs order of its own initiative.
art.30(2) - an application for a third party costs order shall be in writing and shall contain—
(a)
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(b)

the names and addresses of the other persons who are parties to the appeal;

(c)

the name and address of the third party against whom the order is sought;

(d)

the date of the end of the proceedings before the Court of Appeal; and

(e)

a summary of the facts upon which the applicant intends to rely in making the
application, including details of the alleged misconduct of the third party.

art.30(3) - the application shall be sent to the registrar and, upon receiving it, the registrar shall
serve copies of it on the third party and the other persons who are parties to the
appeal.
art.30(4) - where the Court of Appeal decides that it might make a third party costs order of its
own initiative the registrar shall serve notice in writing accordingly on the third party
and the persons who are parties to the appeal.
art.30(5) - at the same time as serving notice under paragraph (4) the registrar shall serve a
summary of the reasons why the Court of Appeal might make a third party costs order,
including details of the alleged misconduct of the third party.
art.30(6) - when the registrar serves copies of an application under paragraph (3) or serves notice
under paragraph (4) the registrar shall at the same time serve notice on the persons
who are parties to the appeal and the third party of the time and place fixed for the
hearing.
art.30(7) - at the time notified the Court of Appeal may proceed in the absence of the third party
and of any person who is a party to the appeal if it is satisfied that they have been duly
served with the notice given under paragraph (6) and the copy of the application or (as
the case may be) the notices given under paragraphs (3) and (4), but the Court of
Appeal may set aside any third party costs order if it is later shown that the third party
did not receive them.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.31 1128 :
Recovery of sums due under a third party costs order
art.31 -

where the person required to make a payment in respect of sums due under a third
party costs order fails to do so, the payment may be recovered summarily as a sum
adjudged to be paid as a civil debt by order of a magistrates' court by the person
benefiting from the order, save that where that person was in receipt of services funded
for that person by the Legal Services Commission or made available for that person
under arrangements made for the purposes of Part 1 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 or an order for the payment of costs out of central
funds was made in that person's favour, the power to recover shall be exercisable by
the Lord Chancellor.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.32 1129 :
Determination of rates or scales of allowances payable out of central funds
art.32 -
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the Lord Chancellor shall, with the consent of the Treasury, determine the rates or
scales of allowances payable out of central funds to witnesses or interpreters and a
reference in this Chapter to the relevant amount means an amount calculated in
accordance with the rates or scales so determined.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.33 1130 :
Witnesses other than professional or expert witnesses
art.33(1) - a witness (other than a witness to whom article 34 or 35 applies) may be allowed—
(a)

(b)

a loss allowance not exceeding the relevant amount in respect of—
(i)

any expenditure incurred (other than on travelling, lodging or subsistence)
to which the witness would not otherwise be subject; or

(ii)

any loss of earnings or of benefit under the enactments relating to National
Insurance; and

a subsistence allowance not exceeding the relevant amount.

art.33(2) - any other person who in the opinion of the Court of Appeal necessarily attends for the
purpose of any proceedings otherwise than to give evidence may be allowed the same
allowances under paragraph (1) as if that person attended as a witness other than a
professional or expert witness.
art.33(3) - paragraph (2) shall not apply to—
(a)

a member of a police force attending the Court of Appeal in the member's
capacity as such;

(b)

a full-time officer of an institution to which the Prison Act 1952 applies attending
the Court of Appeal in the officer's capacity as such; or

(c)

a prisoner in respect of any occasion on which the prisoner is conveyed to the
Court of Appeal in custody.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.34 1131 :
Professional witnesses
art.34 -

a professional witness may be allowed a professional witness allowance not exceeding
the relevant amount.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.35 1132 :
Expert witnesses and interpreters
art.35(1) - the Court of Appeal may make an allowance in respect of an expert witness for
attending to give expert evidence and for work in connection with its preparation of
such an amount as it may consider reasonable having regard to the nature and
difficulty of the case and the work necessarily involved.
art.35(2) - paragraph (1) shall apply, with the necessary modifications, to an interpreter as it
applies to an expert witness.
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Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.36 1133 :
Night Allowances
art.36(1) - a professional or expert witness who is necessarily absent from the witness's place of
residence overnight may be allowed a night allowance not exceeding the relevant
amount.
art.36(2) - an interpreter who receives an allowance under article 35 may be allowed the same
night allowance as if the interpreter attended as a professional or expert witness.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.37 1134 :
Expenses of subject or party under section 24(2)
art.37 -

a person in whose favour an order is made under article 14 or 19 may be allowed the
same subsistence allowance and travelling expenses as if that person attended as a
witness other than a professional or expert witness.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.38 1135 :
Travelling expenses
art.38(1) - subject to paragraphs (2) and (3), a witness who travels to or from the Court of Appeal
by public transport (including by air) may be allowed the fare actually paid.
art.38(2) - unless the Court of Appeal otherwise directs, only the second class fare shall be
allowed under paragraph (1) for travel by railway.
art.38(3) - a witness who travels to or from the Court of Appeal by air may be allowed the fare
actually paid only if—
(a)

there was no reasonable alternative to travel by air and the class of fare paid was
reasonable in all the circumstances; or

(b)

travel by air was more economical in the circumstances taking into account any
savings of time resulting from the adoption of such mode of travel and its
consequent effect in reducing the amount of allowances payable under the other
provisions of this Chapter,

and, where the air fare is not allowed, there may be allowed such amount as the Court
of Appeal considers reasonable.
art.38(4) - a witness who travels to or from the Court of Appeal by hired vehicle may be allowed—
(a)

the fare actually paid and any reasonable gratuity so paid in a case of urgency or
where public transport is not reasonably available; or

(b)

in any other case, the amount of fare for travel by public transport,

art.38(5) - a witness who travels to or from the Court of Appeal by private vehicle may be allowed
an appropriate private vehicle allowance not exceeding the relevant amount.
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art.38(6) - where—
(a)

a witness is in the opinion of the Court of Appeal suffering from a serious illness;
or

(b)

heavy exhibits have to be taken to the Court of Appeal,

the Court of Appeal may allow reasonable additional sums in excess of those allowed
under paragraphs (1) to (5).
art.38(7) - an interpreter who incurs travelling expenses in providing the Court of Appeal with a
report otherwise than in writing may be allowed a travelling allowance not exceeding
the relevant amount.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.39 1136 :
Application for leave to appeal
art.39(1) - an application to the Supreme Court for leave to appeal shall be made in writing within
28 days beginning with the date on which the application for leave to appeal is refused
by the Court of Appeal.
art.39(2) - the Supreme Court may, upon an application made at any time by a person who was a
party to the appeal before the Court of Appeal, extend the time within which an
application may be made by that person to the Supreme Court under paragraph (1).
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.40 1137 :
Hearing and disposal of appeal
art.40 -

for the purposes of disposing of an appeal, the Supreme Court may exercise any
powers of the Court of Appeal or may remit the case to the Court of Appeal.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.41 1138 :
Powers of Court of Appeal under Part 4 which are exercisable by a single judge
art.41- the powers of the Court of Appeal under this Part to extend the time for making an
application for leave to appeal, may be exercised by a single judge but where the judge
refuses an application on the part of a person who is party to the appeal to exercise
this power that person shall be entitled to have the application determined by the Court
of Appeal.
Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.42 1139 :
Award of costs in favour of subject or party under section 24(2)
art.42(1) - where the Supreme Court determines an appeal to which the person who is the subject
of the serious crime prevention order was a party it may make a costs order in favour
of that person.
art.42(2) - where the Supreme Court determines an appeal to which a party under section 24(2)
was a party it may make a costs order in favour of that person.
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art.42(3) Subject to paragraphs (4) and (5), an order under this article shall be for the payment out
of central funds of such amounts as the Supreme Court considers reasonably sufficient
to compensate the person in whose favour the order is made for any expenses that
person has properly incurred in the appeal.
art.42(4) - where the Supreme Court makes an order under this article but is of the opinion that
here are circumstances which make it inappropriate that the person in whose favour
the order is made should recover the full amount mentioned in paragraph (3) it shall—
(a)

assess what amount would, in its opinion, be just and reasonable; and

(b)

specify that amount in the order.

art.42(5) - subject to paragraph (4), the amount to be paid out of central funds in pursuance of an
order under this article shall—
(a)

be specified in the order, in any case where the Supreme Court considers it
appropriate for the amount to be specified and the person in whose favour the
order is made agrees the amount; and

(b)

in any other case, shall be determined by such officer as may be prescribed by
order of the Supreme Court.

Serious Crime Act 2007 (Appeals under Section 24) Order 2008 (SI 2008/1863) art.43 1140 :
Transitional provisions in relation to the Supreme Court
art.43(1) - in the application of Parts 2 to 4 before the commencement of paragraph 16(3)(b) of
Schedule 9 to the Constitutional Reform Act 2005 (amendment of section 33(2) of the
Criminal Appeal Act 1968), references to the Supreme Court are to be read as
references to the House of Lords.
art.43(2) - during the time that this Part is to be read as referring to the House of Lords in
accordance with paragraph (1)—
(a)

an appeal shall not be heard and determined by the House of Lords unless there
are present at least three of the persons designated Lords of Appeal by section 5
of the Appellate Jurisdiction Act 1876; and

(b)

any order of the House of Lords which provides for the hearing of applications for
leave to appeal by a committee constituted in accordance with section 5 of that
Act may direct that the decision of that committee shall be taken on behalf of the
House.

Right to make representations
SCA 2007 s.9 1141 : Right of third parties to make representations
s.9(5) -
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a court which is considering an appeal in relation to a serious crime prevention order
must, on an application by a person, give the person an opportunity to make
representations in the proceedings if that person was given an opportunity to make
representations in the proceedings which are the subject of the appeal.
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3.4.6.12.

Particular types of person etc.

Bodies corporate
SCA 2007 s.30 1142 : Bodies corporate including limited liability partnerships
s.30(1) -

for the purposes of section 10 in its application to a serious crime prevention order
against a body corporate or to the variation of such an order–
(a)

(b)

s.30(2) -

a notice setting out the terms of the order or variation–
(i)

is delivered to the body corporate in person if it is delivered to an officer of
the body corporate in person; and

(ii)

is sent by recorded delivery to the body corporate at its last known address
if it is so sent to an officer of the body corporate at the address of the
registered office of that body or at the address of its principal office in the
United Kingdom; and

the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing an officer of the body corporate to be and to search those premises for
the officer.

if an offence under section 25 committed by a body corporate is proved to have been
committed with the consent or connivance of–
(a)

an officer of the body corporate; or

(b)

a person who was purporting to act in any such capacity;

he (as well as the body corporate) is guilty of the offence and liable to be proceeded
against and punished accordingly.
s.30(3) -

nothing in this section prevents a serious crime prevention order from being made
against an officer or employee of a body corporate or against any other person
associated with a body corporate.

s.30(4) -

in this section–
“body corporate” includes a limited liability partnership;
“director”, in relation to a body corporate whose affairs are managed by its members,
means a member of the body corporate; and
“officer of a body corporate” means any director, manager, secretary or other similar
officer of the body corporate.
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Other partnerships
SCA 2007 s.31 1143 : Other partnerships
s.31(1) -

a serious crime prevention order against a partnership must be made in the name of
the partnership (and not in that of any of the partners).

s.31(2) -

an order made in the name of the partnership continues to have effect despite a
change of partners provided that at least one of the persons who was a partner before
the change remains a partner after it.

s.31(3) -

for the purposes of this Part, a partnership is involved in serious crime in England and
Wales, Northern Ireland or elsewhere if the partnership, or any of the partners, is so
involved; and involvement in serious crime in England and Wales or Northern Ireland is
to be read accordingly.

s.31(4) -

for the purposes of section 10 in its application to a serious crime prevention order
against a partnership or to the variation of such an order–
(a)

(b)

a notice setting out the terms of the order or variation–
(i)

is delivered to the partnership in person if it is delivered to any of the
partners in person or to a senior officer of the partnership in person; and

(ii)

is sent by recorded delivery to the partnership at its last-known address if it
is so sent to any of the partners or to a senior officer of the partnership at
the address of the principal office of the partnership in the United Kingdom;
and

the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing a partner or senior officer of the partnership to be and to search those
premises for the partner or senior officer.

s.31(5) -

proceedings for an offence under section 25 alleged to have been committed by a
partnership must be brought in the name of the partnership (and not in that of any of
the partners).

s.31(6) -

for the purposes of such proceedings–

s.31(7) -
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(a)

rules of court relating to the service of documents have effect as if the
partnership were a body corporate; and

(b)

the following provisions apply as they apply in relation to a body corporate–
(i)

section 33 of the Criminal Justice Act 1925 (c. 86) and Schedule 3 to the
Magistrates' Courts Act 1980 (c. 43);

(ii)

sections 70 and 143 of the Criminal Procedure (Scotland) Act 1995 (c. 46);
and

(iii)

section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.I.))
and Schedule 4 to the Magistrates' Courts (Northern Ireland) Order 1981
(S.I. 1981/1675 (N.I.26)).

a fine imposed on the partnership on its conviction for an offence under section 25 is to
be paid out of the partnership assets.
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s.31(8) -

if an offence under section 25 committed by a partnership is proved to have been
committed with the consent or connivance of a partner or a senior officer of the
partnership, he (as well as the partnership) is guilty of the offence and liable to be
proceeded against and punished accordingly.

s.31(9) -

for the purposes of subsection (8)–
(a)

references to a partner or to a senior officer of a partnership include references to
any person purporting to act in such a capacity; and

(b)

subsection (5) is not to be read as prejudicing any liability of a partner under
subsection (8).

s.31(10) - nothing in this section prevents a serious crime prevention order from being made
against–
(a)

a particular partner; or

(b)

a senior officer or employee of a partnership or any other person associated with
a partnership.

s.31(11) - in this section–
“senior officer of a partnership” means any person who has the control or management
of the business carried on by the partnership at the principal place where it is carried
on; and
“partnership” does not include a limited liability partnership.
Unincorporated associations
SCA 2007 s.32 1144 : Unincorporated associations
s.32(1) -

a serious crime prevention order against an unincorporated association must be made
in the name of the association (and not in that of any of its members).

s.32(2) -

an order made in the name of the association continues to have effect despite a
change in the membership of the association provided that at least one of the persons
who was a member of the association before the change remains a member after it.

s.32(3) -

for the purposes of section 10 in its application to a serious crime prevention order
against an unincorporated association or to the variation of such an order–
(a)

(b)

1144

a notice setting out the terms of the order or variation–
(i)

is delivered to the association in person if it is delivered to an officer of the
association in person; and

(ii)

is sent by recorded delivery to the association at its last-known address if it
is so sent to an officer of the association at the address of the principal
office of the association in the United Kingdom; and

the power conferred by subsection (3) of that section is a power to enter any
premises where the person exercising the power has reasonable grounds for
believing an officer of the association to be and to search those premises for the
officer.
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s.32(4) -

proceedings for an offence under section 25 alleged to have been committed by an
unincorporated association must be brought in the name of the association (and not in
that of any of its members).

s.32(5) -

for the purposes of such proceedings–
(a)

rules of court relating to the service of documents have effect as if the
association were a body corporate; and

(b)

the following provisions apply as they apply in relation to a body corporate–
(i)

section 33 of the Criminal Justice Act 1925 (c. 86) and Schedule 3 to the
Magistrates' Courts Act 1980 (c. 43);

(ii)

sections 70 and 143 of the Criminal Procedure (Scotland) Act 1995 (c. 46);
and

(iii)

section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15 (N.I.))
and Schedule 4 to the Magistrates' Courts (Northern Ireland) Order 1981
(S.I. 1981/1675 (N.I.26)).

s.32(6) -

a fine imposed on the association on its conviction for an offence under section 25 is to
be paid out of the funds of the association.

s.32(7) -

if an offence under section 25 committed by an unincorporated association is proved to
have been committed with the consent or connivance of an officer of the association,
he (as well as the association) is guilty of the offence and liable to be proceeded
against and punished accordingly.

s.32(8) -

for the purposes of subsection (7)–

s.32(9) -

(a)

references to an officer of an unincorporated association include references to
any person purporting to act in such a capacity; and

(b)

subsection (4) is not to be read as prejudicing any liability of an officer of an
unincorporated association under subsection (7).

nothing in this section prevents a serious crime prevention order from being made
against–
(a)

a member, officer or employee of an unincorporated association; or

(b)

any other person associated with an unincorporated association.

s.32(10) - in this section:
“officer of an unincorporated association” means any officer of an unincorporated
association or any member of its governing body; and
“unincorporated association” means any body of persons unincorporate but does not
include a partnership.
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Overseas bodies
SCA 2007 s.33 1145 : Overseas bodies
s.33 -

the Secretary of State may by order modify section 30, 31 or 32 in its application to a
body of persons formed under law having effect outside the United Kingdom.

Providers of information society services
SCA 2007 s.34 1146 : Providers of information society services
s.34(1) -

a serious crime prevention order may not include terms which restrict the freedom of a
service provider who is established in an EEA state other than the United Kingdom to
provide information society services in relation to an EEA state unless the conditions in
subsections (2) and (3) are met.

s.34(2) -

the condition in this subsection is that the court concerned considers that the terms–
(a)

s.34(3) -

are necessary for the objective of protecting the public by preventing, restricting
or disrupting involvement in–
(i)

in the case of an order in England and Wales, serious crime in England and
Wales; and

(ii)

in the case of an order in Northern Ireland, serious crime in Northern
Ireland;

(b)

relate to an information society service which prejudices that objective or
presents a serious and grave risk of prejudice to it; and

(c)

are proportionate to that objective.

the conditions in this subsection are that–
(a)

a law enforcement officer has requested the EEA state in which the service
provider is established to take measures which the law enforcement officer
considers to be of equivalent effect under the law of the EEA state to the terms
and the EEA state has failed to take the measures; and

(b)

a law enforcement officer has notified the Commission of the European
Communities and the EEA state of–
(i)

the intention to seek an order containing the terms; and

(ii)

the terms.

s.34(4) -

it does not matter for the purposes of subsection (3) whether the request or notification
is made before or after the making of the application for the order.

s.34(5) -

a serious crime prevention order may not include terms which impose liabilities on
service providers of intermediary services so far as the imposition of those liabilities
would result in a contravention of Article 12, 13 or 14 of the E-Commerce Directive
(various protections for service providers of intermediary services).
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s.34(6) -

s.34(7) -

a serious crime prevention order may not include terms which impose a general
obligation on service providers of intermediary services covered by Articles 12, 13 and
14 of the E-Commerce Directive–
(a)

to monitor the information which they transmit or store when providing those
services; or

(b)

actively to seek facts or circumstances indicating illegal activity when providing
those services.

for the purposes of this section–
(a)

a service provider is established in a particular EEA state if he effectively pursues
an economic activity using a fixed establishment in that EEA state for an
indefinite period and he is a national of an EEA state or a company or firm
mentioned in Article 54 of the treaty on the Functioning of the European Union;

(b)

the presence or use in a particular place of equipment or other technical means
of providing an information society service does not, of itself, constitute the
establishment of a service provider;

(c)

where it cannot be determined from which of a number of establishments a given
information society service is provided, that service is to be regarded as provided
from the establishment where the service provider has the centre of his activities
relating to the service;

and references to a person being established in an EEA state are to be read
accordingly.
s.34(8) -

in this section–
“the E-Commerce Directive” means Directive 2000/31/EC of the European Parliament
and of the Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market (Directive on
electronic commerce);
“information society services”–
(a)

has the meaning given in Article 2(a) of the E-Commerce Directive (which refers
to Article 1(2) of Directive 98/34/EC of the European Parliament and of the
Council of 22 June 1998 laying down a procedure for the provision of information
in the field of technical standards and regulations); and

(b)

is summarised in recital 17 of the E-Commerce Directive as covering “any service
normally provided for remuneration, at a distance, by means of electronic
equipment for the processing (including digital compression) and storage of data,
and at the individual request of a recipient of a service”;

“intermediary services” means an information society service which–
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(a)

consists in the provision of access to a communication network or the
transmission in a communication network of information provided by a recipient
of the service;

(b)

consists in the transmission in a communication network of information which–
(i)

is provided by a recipient of the service; and

(ii)

is the subject of automatic, intermediate and temporary storage which is
solely for the purpose of making the onward transmission of the information
to other recipients of the service at their request more efficient; or
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(c)

consists in the storage of information provided by a recipient of the service;

“recipient”, in relation to a service, means any person who, for professional ends or
otherwise, uses an information society service, in particular for the purposes of seeking
information or making it accessible; and
“service provider” means a person providing an information society service.
s.34(9) -

for the purposes of paragraph (a) of the definition of “intermediary services”, the
provision of access to a communication network and the transmission of information in
a communication network includes the automatic, intermediate and transient storage of
the information transmitted so far as the storage is for the sole purpose of carrying out
the transmission in the network.

s.34(10) - subsection (9) does not apply if the information is stored for longer than is reasonably
necessary for the transmission.
3.4.6.13.

Breach and offences committed during the currency of the order

Breach
Offence
SCA 2007 s.25 1147 : Offence of failing to comply with order
s.25(1) -

a person who, without reasonable excuse, fails to comply with a serious crime
prevention order commits an offence.

Penalty
SCA 2007 s.25 1148 : Offence of failing to comply with order
s.25(2) -

s.25(3) -

a person who commits an offence under this section is liable–
(a)

on summary conviction, to imprisonment for a term not exceeding 12 months or
to a fine not exceeding the statutory maximum or to both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 5 years or
to a fine or to both.

in the application of subsection (2)(a) in Northern Ireland, the reference to 12 months is
to be read as a reference to 6 months.

Evidence
SCA 2007 s.25 1149 : Offence of failing to comply with order
s.25(4) -

in proceedings for an offence under this section, a copy of the original order or any
variation of it, certified as such by the proper officer of the court which made it, is
admissible as evidence of its having been made and of its contents to the same extent
that oral evidence of those things is admissible in those proceedings.
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Forfeiture
SCA 2007 s.26 1150 : Powers of forfeiture in respect of offence
s.26(1) -

the court before which a person is convicted of an offence under section 25 may order
the forfeiture of anything in his possession at the time of the offence which the court
considers to have been involved in the offence.

s.26(2) -

before making an order under subsection (1) in relation to anything the court must give
an opportunity to make representations to any person (in addition to the convicted
person) who claims to be the owner of that thing or otherwise to have an interest in it.

s.26(3) -

an order under subsection (1) may not be made so as to come into force at any time
before there is no further possibility (ignoring any power to appeal out of time) of the
order being varied or set aside on appeal.

s.26(4) -

where the court makes an order under subsection (1), it may also make such other
provision as it considers to be necessary for giving effect to the forfeiture.

s.26(5) -

that provision may, in particular, include provision relating to the retention, handling,
destruction or other disposal of what is forfeited.

s.26(6) -

provision made by virtue of this section may be varied at any time by the court that
made it.

Crown Court: Power to vary
SCA 2007 s.21 1151 : Powers of Crown Court to vary or replace orders on breach
s.21(1) -

s.21(2) -

subsection (2) applies where the Crown Court in England and Wales is dealing with a
person who–
(a)

has been convicted by or before a magistrates' court of having committed an
offence under section 25 in relation to a serious crime prevention order and has
been committed to the Crown Court to be dealt with; or

(b)

has been convicted by or before the Crown Court of having committed an offence
under section 25 in relation to a serious crime prevention order.

the Crown Court may–
(a)

in the case of an order in England and Wales; and

(b)

in addition to dealing with the person in relation to the offence;

vary or replace the order if it has reasonable grounds to believe that the terms of the
order as varied, or the new order, would protect the public by preventing, restricting or
disrupting involvement by the person in serious crime in England and Wales.
s.21(3) -
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subsection (4) applies where the Crown Court in Northern Ireland is dealing with a
person who has been convicted by or before the Crown Court of an offence under
section 25 in relation to a serious crime prevention order.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
Commencement: 6 April 2008, SI 2008/755 art.15(1)(d).
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s.21(4) -

the Crown Court may–
(a)

in the case of an order in Northern Ireland; and

(b)

in addition to dealing with the person in relation to the offence;

vary or replace the order if it has reasonable grounds to believe that the terms of the
order as varied, or the new order, would protect the public by preventing, restricting or
disrupting involvement by the person in serious crime in Northern Ireland.
s.21(5) -

an order may be varied or replaced under this section only on an application by the
relevant applicant authority.

s.21(6) -

a variation or new order must not be made except–
(a)

in addition to a sentence imposed in respect of the offence concerned; or

(b)

in addition to an order discharging the person conditionally.

s.21(7) -

a variation may include an extension of the period during which the order, or any
provision of it, is in force (subject to the original limits imposed on the order by section
16(2) and (4)(b)).

s.21(8) -

a reference in this section to replacing a serious crime prevention order is to making a
new serious crime prevention order and discharging the existing one.

Petition for winding up of company
SCA 2007 s.27 1152 : Powers to wind up companies etc: England and Wales and Scotland
s.27(1) -

s.27(2) -

the Director of Public Prosecutions or the Director of the Serious Fraud Office may
present a petition to the court for the winding up of a company, partnership or relevant
body if–
(a)

the company, partnership or relevant body has been convicted of an offence
under section 25 in relation to a serious crime prevention order; and

(b)

the Director concerned considers that it would be in the public interest for the
company, partnership or (as the case may be) relevant body to be wound up.

the Insolvency Act 1986 (c. 45) applies in relation to–
(a)

a petition under this section for the winding up of a company; and

(b)

the company's winding up;

as it applies in relation to a petition under section 124A of the Act of 1986 for the
winding up of a company and the company's winding up (winding up on grounds of
public interest) but subject to the modifications in subsections (3) and (4).
s.27(3) -
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s.124(4)(b) of the Act of 1986 (application for winding up) applies in relation to a
petition under this section as if it permits the petition to be presented by the Director of
Public Prosecutions or the Director of the Serious Fraud Office.
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s.27(4) -

the court may make an order under section 125 of the Act of 1986 (powers of court on
hearing of petition) to wind up the company only if–
(a)

the company has been convicted of an offence under section 25 in relation to a
serious crime prevention order; and

(b)

the court considers that it is just and equitable for the company to be wound up.

s.27(5) -

s.240 of the Act of 1986 (power to make provision about insolvent partnerships) applies
for the purposes of this section as if the reference to an insolvent partnership were a
reference to a partnership to which this section applies.

s.27(6) -

the appropriate Minister may by order provide for the Act of 1986 to apply, with such
modifications as that person considers appropriate, in relation to a petition under this
section for the winding up of a relevant body and the relevant body's winding up.

s.27(7) -

an order made by virtue of subsection (5) or (6) must ensure that the court may make
an order to wind up the partnership or relevant body only if–
(a)

the partnership or relevant body has been convicted of an offence under section
25 in relation to a serious crime prevention order; and

(b)

the court considers that it is just and equitable for the partnership or relevant
body to be wound up.

s.27(8) -

no petition may be presented to, or order to wind up made by, a court in Scotland by
virtue of this section in respect of a company, partnership or relevant body whose
estate may be sequestrated under the Bankruptcy (Scotland) Act 1985 (c. 66).

s.27(9) -

no petition may be presented, or order to wind up made, by virtue of this section if–
(a)

an appeal against conviction for the offence concerned has been made and not
finally determined; or

(b)

the period during which such an appeal may be made has not expired.

s.27(10) - no petition may be presented, or order to wind up made, by virtue of this section if the
company, partnership or relevant body is already being wound up by the court.
s.27(11) - in deciding for the purposes of subsection (9) whether an appeal is finally determined
or whether the period during which an appeal may be made has expired, any power to
appeal out of time is to be ignored.
s.27(12) - in this section–
“appropriate Minister” means–
(a)

in relation to a relevant body falling within paragraphs (a) to (c) of the definition of
“relevant body” below, the Treasury; and

(b)

in relation to any other relevant body, the Secretary of State;

“company” means—
(a)

a company registered under the Companies Act 2006 in England and Wales or
Scotland, or

(b)

an unregistered company within the meaning of Part 5 of the Insolvency Act 1986
(see section 220 of that Act),
but does not include a relevant body;

“the court”, in relation to a company, means a court in England and Wales or Scotland
having jurisdiction to wind up the company;
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“partnership” does not include a relevant body; and
“relevant body” means–
(a)

a building society (within the meaning of the Building Societies Act 1986 (c. 53));

(b)

an incorporated friendly society (within the meaning of the Friendly Societies Act
1992 (c. 40));

(c)

a registered society within the meaning of the Co-operative and Community
Benefit Societies Act 2014;

(d)

a limited liability partnership; or

(e)

such other description of person as may be specified by order made by the
Secretary of State;
and the references to sections 124 to 125 of the Insolvency Act 1986 (c. 45)
include references to those sections as applied by section 221(1) of that Act
(unregistered companies).

SCA 2007 s.28 1153 : Powers to wind up companies etc: Northern Ireland
s.28(1) -

s.28(2) -

the Director of Public Prosecutions for Northern Ireland may present a petition to the
court for the winding up of a company, partnership or relevant body if–
(a)

the company, partnership or relevant body has been convicted of an offence
under section 25 in relation to a serious crime prevention order; and

(b)

the Director of Public Prosecutions for Northern Ireland considers that it would be
in the public interest for the company, partnership or (as the case may be)
relevant body to be wound up.

the Insolvency (Northern Ireland) Order 1989 (S.I. 1989/2405 (N.I.19)) applies in
relation to–
(a)

a petition under this section for the winding up of a company; and

(b)

the company's winding up;

as it applies in relation to a petition under Article 104A of the Order of 1989 for the
winding up of a company and the company's winding up (winding up on grounds of
public interest) but subject to the modifications in subsections (3) and (4).
s.28(3) -

Article 104(5)(b) of the Order of 1989 (application for winding up) applies in relation to
a petition under this section as if it permits the petition to be presented by the Director
of Public Prosecutions for Northern Ireland.

s.28(4) -

the court may make an order under Article 105 of the Order of 1989 (powers of court
on hearing of petition) to wind up the company only if–

s.28(5) -

1153

(a)

the company has been convicted of an offence under section 25 in relation to a
serious crime prevention order; and

(b)

the court considers that it is just and equitable for the company to be wound up.

Article 364 of the Order of 1989 (power to make provision about insolvent partnerships)
applies for the purposes of this section as if the reference to an insolvent partnership
were a reference to a partnership to which this section applies.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
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s.28(6) -

the appropriate Minister may by order provide for the Order of 1989 to apply, with such
modifications as that person considers appropriate, in relation to a petition under this
section for the winding up of a relevant body and the relevant body's winding up.

s.28(7) -

an order made by virtue of subsection (5) or (6) must ensure that the court may make
an order to wind up the partnership or relevant body only if–

s.28(8) -

s.28(9) -

(a)

the partnership or relevant body has been convicted of an offence under section
25 in relation to a serious crime prevention order; and

(b)

the court considers that it is just and equitable for the partnership or relevant
body to be wound up.

no petition may be presented, or order to wind up made, by virtue of this section if–
(a)

an appeal against conviction for the offence concerned has been made and not
finally determined; or

(b)

the period during which such an appeal may be made has not expired.

no petition may be presented, or order to wind up made, by virtue of this section if the
company, partnership or relevant body is already being wound up by the court.

s.28(10) - in deciding for the purposes of subsection (8) whether an appeal is finally determined
or whether the period during which an appeal may be made has expired, any power to
appeal out of time is to be ignored.
s.28(11) - in this section:
“appropriate Minister” means:
(a)

in relation to a relevant body falling within paragraph (a) or (b) of the definition of
“relevant body” below, the Treasury; and

(b)

in relation to any other relevant body, the Department of Justice in Northern
Ireland;

“company” means:
(a)

a company registered under the Companies Act 2006 in Northern Ireland, or

(b)

an unregistered company within the meaning of Part 6 of the Insolvency
(Northern Ireland) Order 1989 (see Article 184 of that Order),
but does not include a relevant body;

“the court” means the High Court in Northern Ireland;
“an industrial and provident society” means a society registered under the Industrial
and Provident Societies Act (Northern Ireland) 1969 (c. 24) or a society deemed by
virtue of section 4 of that Act to be so registered;
“partnership” does not include a relevant body; and
“relevant body” means–
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(a)

a building society (within the meaning of the Building Societies Act 1986 (c. 53));

(b)

an incorporated friendly society (within the meaning of the Friendly Societies Act
1992 (c. 40));

(c)

an industrial and provident society;

(d)

a limited liability partnership; or

(e)

such other description of person as may be specified by order made by the
Department of Justice in Northern Ireland;
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and the references to Articles 104 to 105 of the Insolvency (Northern Ireland) Order
1989 (S.I. 1989/2405 (N.I.19)) include references to those Articles as applied by Article
185(1) of that Order (unregistered companies).
SCA 2007 s.29 1154 : Powers to wind up companies etc: Supplementary
s.29(1) -

the Secretary of State may by order make such modifications as he considers
appropriate to the application of–
(a)

the Insolvency Act 1986 (c. 45) by virtue of section 27(2).

s.29(1A) - the Department of Justice in Northern Ireland may by order make such modifications
as the Department considers appropriate to the application of the Insolvency (Northern
Ireland) Order 1989 3 by virtue of section 28(2).
s.29(2) -

any modifications made by virtue of subsection (1) or (1A) are in addition to the
modifications made by section 27(3) and (4) or (as the case may be) section 28(3) and
(4).

s.29(3) -

the Secretary of State may by order make such consequential or supplementary
provision, applying with or without modifications any provision made by or under an
enactment, as he considers appropriate in connection with section 27(2) to (4).

s.29(3A) - the Department of Justice in Northern Ireland may by order make such consequential
or supplementary provision, applying with or without modifications any provision made
by or under an enactment, as the Department considers appropriate in connection with
section 28(2) to (4).
s.29(4) -

an order made by virtue of section 27(5) or (6), section 28(5) or (6) or subsection (1) or
(1A) above may, in particular, contain consequential or supplementary provision
applying, with or without modifications, any provision made by or under an enactment.

Extension of order where defendant charged with offence during currency of order
SCA 2007 s.22E 1155 : Extension of orders pending outcome of criminal proceedings
s.22E(1) - this section applies where a person subject to a serious crime prevention order is
charged with—
(a)

a serious offence, or

(b)

an offence under section 25 of failing to comply with the serious crime prevention
order.

s.22E(2) - the relevant applicant authority may make an application under this section to—
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(a)

the Crown Court in England and Wales, in the case of a serious crime prevention
order in England and Wales;

(b)

the High Court of Justiciary or the sheriff, in the case of a serious crime
prevention order in Scotland;

(c)

the Crown Court in Northern Ireland, in the case of a serious crime prevention
order in Northern Ireland.

Commencement: 6 April 2008, SI 2008/755 art.15(1)(f).
Commencement: 3 May 2015, as inserted by Serious Crime Act 2015 s.49, SI 2015/820 art.2
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s.22E(3) - on an application under this section, the court or sheriff may vary the serious crime
prevention order so that it continues in effect until one of the events listed in subsection
(4) occurs (if the order would otherwise cease to have effect before then).
s.22E(4) - the events are—
(a)

following the person's conviction of the offence mentioned in subsection (1)—
(i)

the order is varied under section 20 or 21, or under section 22B or 22C, by
reference to the offence,

(ii)

a new serious crime prevention order is made under section 19 or 21, or
under section 22A or 22C, by reference to the offence, or

(iii)

the court or sheriff deals with the person for the offence without varying the
order or making a new one;

(b)

the person is acquitted of the offence;

(c)

the charge is withdrawn;

(d)

in the case of a serious crime prevention order in England and Wales or Northern
Ireland—

(e)

(i)

proceedings in respect of the charge are discontinued, or

(ii)

an order is made for the charge to lie on the file;

in the case of a serious crime prevention order in Scotland—
(i)

proceedings against the person are deserted simpliciter,

(ii)

proceedings against the person are deserted pro loco et tempore and no
trial diet is appointed,

(iii)

the indictment or complaint relating to the person falls or for any other
reason does not proceed to trial, or

(iv)

the diet not having been continued, adjourned or postponed, no further
proceedings are in contemplation in relation to the person.

s.22E(5) - an order may be made under this section only if—
(a)

the serious crime prevention order is still in force, and

(b)

the court or sheriff has reasonable grounds for believing that the order would
protect the public by preventing, restricting or disrupting involvement by the
person in serious crime.

s.22E(6) - in subsection (5)(b) “serious crime” means—
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(a)

serious crime in England and Wales, in the case of a serious crime prevention
order in England and Wales;

(b)

serious crime in Scotland, in the case of a serious crime prevention order in
Scotland;

(c)

serious crime in Northern Ireland, in the case of a serious crime prevention order
in Northern Ireland.
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3.4.6.14. Case law
See R. v Hancox and Duffy [2010] EWCA Crim 102; [2010] 2 Cr. App. R. (S.) 74 (p.484). The
headnote to which reads, in part:
A serious crime prevention order must be proportionate. The interference which it will
create with the defendant's freedom of action must be justified by the public benefit
which the order will have in achieving the statutory purpose, and the provisions of the
order must be commensurate with the risk that the defendant will commit further
serious offences in England and Wales.
Like other forms of preventive order, a serious crime prevention order is not an
additional or alternative form of sentence. It is not designed to punish and is not to be
imposed because it is thought that the defendant deserves it. Preventive orders of this
kind must be expressed in terms from which the defendant, and any police officer
contemplating enforcement, can readily know what he may and may not do
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3.4.7.

Sexual Harm Prevention Orders

3.4.7.1.
General
Note: There is still a power to make a SOPO where an application was made before the
commencement date. Otherwise, there is a power to make a SHPO; the difference of note is that
the test for imposing the order is lowered, from “serious sexual harm” to “sexual harm”.
Commencement, amendment of SOA 2003 and transitional provisions
ASBCPA 2014 s.113 1156 : Sexual harm prevention orders and sexual risk orders, etc
s.113(1) - Schedule 5 (amendments of Parts 2 and 3 of the Sexual Offences Act 2003) has effect.
s.113(2) - in section 142 of the Sexual Offences Act 2003 (extent etc)—
(a)

in subsection (2) (provisions that extend to Northern Ireland, as well as England
and Wales), for paragraph (c) there is substituted—
“(c)

sections 80 to 85, 86 to 88, 89 to 91, 92 to 96, 96B to 103, 122F and 130 to
136ZD;

(ca) Part 2A;”;
(b)

after that subsection there is inserted—
“(2A) Sections 85A, 96A, 96AA, 110, 117A, 119 and 123 to 129 and Schedule 3A
extend only to Northern Ireland.”

(c)

In subsection (3) (provisions that extend to Scotland, as well as England and
Wales) for paragraph (a) there is substituted—
“(a)

(d)

sections 80 to 85, 86 to 88, 89 to 91, 92, 94 to 96, 97 to 103, 122F, 130 to
132 and 133 to 136ZB;”;

after that subsection there is inserted—
“(3A) Sections 88A to 88I, 96A, 111A, 117B, 120 and 121 extend only to
Scotland.

s.113(3B) - sections 104 to 109, 111, 112 to 117, 118 and 122 extend to Northern Ireland and
Scotland but not to England and Wales.
s.113(3C) - the references to section 96A in subsections (2A) and (3A) are references respectively
to—
(a)

the section 96A inserted by the Criminal Justice Act (Northern Ireland) 2013, and

(b)

the section 96A inserted by the Police, Public Order and Criminal Justice
(Scotland) Act 2006.”

ASBCPA 2014 Sch.5 1157 : Amendments of Parts 2 and 3 of the Sexual Offences Act 2003
para.1 -

Part 2 of the Sexual Offences Act 2003 (notification and orders) is amended as set out
in paragraphs 2 to 6.

para.2 -

after section 103 there is inserted [SOA 2003 ss.103A to 103K]
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Note: the sections inserted to the 2003 Act have not been listed here as they are listed below.
para.3(1) - sections 104 to 122 (sexual offences prevention orders and foreign travel orders) are
repealed.
para.3(2) - this paragraph extends only to England and Wales.
ASBCPA 2014 s.114 1158 : Saving and transitional provision
s.114(1) - in this section:
“the 2003 Act” means the Sexual Offences Act 2003;
“existing order” means:
(a)

a sexual offences prevention order under section 104 of the 2003 Act;

(b)

a foreign travel order under section 114 of that Act;

(c)

a risk of sexual harm order under section 123 of that Act;

“new order” means:
(a)

a sexual harm prevention order (made under section 103A of the 2003 Act,
inserted by Schedule 5);

(b)

a sexual risk order (made under section 122A of that Act, inserted by that
Schedule);

“old order” means:
(a)

a restraining order under section 5A of the Sex Offenders Act 1997;

(b)

a sex offender order under section 2 of the Crime and Disorder Act 1998.

s.114(2) - the repeal or amendment by this Act of sections 104 to 122 or sections 123 to 129 of
the 2003 Act does not apply in relation to:
(a)

an application made before the commencement day for an existing order;

(b)

an existing order (whether made before or after that day) applied for before that
day;

(c)

anything done in connection with such an application or order.

s.114(3) - the following sections of the 2003 Act inserted by Schedule 5 apply (as appropriate) to
an old order as they apply to a new order:
(a)

section 103E (variation, renewal and discharge of sexual harm prevention order);

(b)

section 103I (offence of breach of sexual harm prevention order);

(c)

section 122D (variation, renewal and discharge of sexual risk order);

(d)

section 122H (offence of breach of sexual risk order).

s.114(4) - as from the commencement day there may be no variation of an existing order or an
old order that extends the period of the order or of any of its provisions.
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s.114(5) - at the end of the period of 5 years beginning with the commencement day:
(a)

in relation to any existing order or old order that is still in force, sections 103E and
103I of the 2003 Act or sections 122D and 122H of that Act (as appropriate) have
effect, with any necessary modifications (and with any modifications specified in
an order under section 185(7) of this Act), as if the provisions of the order were
provisions of a new order;

(b)

subsections (2) and (3) cease to have effect.

s.114(6) - in this section “commencement day” means the day on which this section comes into
force.
Age
SOA 2003 s.103K 1159 : SHPOs and interim SHPOs: supplementary
s.103K(2) - a person's age is treated for the purposes of sections 103A to 103J and this section as
being that which it appears to the court to be after considering any available evidence.”
Applications to the Youth Court
SOA 2003 s.103K 1160 : SHPOs and interim SHPOs: supplementary
s.103K(1) - rules of court:
(a)

(b)

1159

may provide for a youth court to give permission for an application under section
103A(4) against a person aged 18 or over to be made to the youth court if:
(i)

an application to the youth court has been made, or is to be made, under
that section against a person aged under 18, and

(ii)

the youth court thinks that it would be in the interests of justice for the
applications to be heard together;

may, in relation to a person attaining the age of 18 after proceedings against that
person by virtue of section 103A, 103E, 103F or 103G(6) or (7) have begun:
(i)

prescribe circumstances in which the proceedings may or must remain in
the youth court;

(ii)

make provision for the transfer of the proceedings from the youth court to a
magistrates’ court that is not a youth court (including provision applying
section 103F with modifications).

Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).
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General: Definitions
SOA 2003 s.103B 1161 : Section 103A: supplemental
s.103B(5) - for the purposes of section 103A, acts, behaviour, convictions and findings include
those occurring before the commencement of this Part.
s.103B(8) - subsection (9) applies for the purposes of section 103A and this section.
s.103B(9) - in construing any reference to an offence listed in Schedule 3, any condition subject to
which an offence is so listed that relates:
(a)

to the way in which the defendant is dealt with in respect of an offence so listed
or a relevant finding (as defined by section 132(9)), or

(b)

to the age of any person,

is to be disregarded.
3.4.7.2.

Post-conviction

Post-conviction orders: Availability
SOA 2003 s.103A 1162 : Sexual harm prevention orders: applications and grounds
s.103A(1) - a court may make an order under this section (a “sexual harm prevention order”) in
respect of a person (“the defendant”) where subsection (2) or (3) applies to the
defendant.
s.103A(2) - this subsection applies to the defendant where:
(a)

the court deals with the defendant in respect of:
(i)

an offence listed in Schedule 3 or 5, or

(ii)

a finding that the defendant is not guilty of an offence listed in Schedule 3
or 5 by reason of insanity, or

(iii)

a finding that the defendant is under a disability and has done the act
charged against the defendant in respect of an offence listed in Schedule 3
or 5,

and
(b)

the court is satisfied that it is necessary to make a sexual harm prevention order,
for the purpose of:
(i)

protecting the public or any particular members of the public from sexual
harm from the defendant, or

(ii)

protecting children or vulnerable adults generally, or any particular children
or vulnerable adults, from sexual harm from the defendant outside the
United Kingdom.
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SOA 2003 Sch.3 and 5
These schedules specify the sexual offences for the purposes of part 2 of the Act (notification and
orders)
Note: There is a power under SOA 2003 s.130 for the Secretary of State to amend the schedules.
SOA 2003 Sch.3 1163 : Sexual offences for the purposes of Part 2
1

An offence under section 1 of the Sexual Offences Act 1956 (c. 69) (rape).

2

An offence under section 5 of that Act (intercourse with girl under 13).

3

An offence under section 6 of that Act (intercourse with girl under 16), if the offender
was 20 or over.

4

An offence under section 10 of that Act (incest by a man), if the victim or (as the case
may be) other party was under 18.

5

An offence under section 12 of that Act (buggery) if–

6

7

8

(a)

the offender was 20 or over, and

(b)

the victim or (as the case may be) other party was under 18.

An offence under section 13 of that Act (indecency between men) if–
(a)

the offender was 20 or over, and

(b)

the victim or (as the case may be) other party was under 18.

An offence under section 14 of that Act (indecent assault on a woman) if–
(a)

the victim or (as the case may be) other party was under 18, or

(b)

the offender, in respect of the offence or finding, is or has been–
(i)

sentenced to imprisonment for a term of at least 30 months; or

(ii)

admitted to a hospital subject to a restriction order.

An offence under section 15 of that Act (indecent assault on a man) if–
(a)

the victim or (as the case may be) other party was under 18, or

(b)

the offender, in respect of the offence or finding, is or has been–
(i)

sentenced to imprisonment for a term of at least 30 months; or

(ii)

admitted to a hospital subject to a restriction order.

9

An offence under section 16 of that Act (assault with intent to commit buggery), if the
victim or (as the case may be) other party was under 18.

10

An offence under section 28 of that Act (causing or encouraging the prostitution of,
intercourse with or indecent assault on girl under 16).

11

An offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecent
conduct towards young child).
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12

An offence under section 54 of the Criminal Law Act 1977 (c. 45) (inciting girl under 16
to have incestuous sexual intercourse).

13

An offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent
photographs of children), if the indecent photographs or pseudo-photographs showed
persons under 16 and–

14

15

(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2)
(penalty for fraudulent evasion of duty etc.) in relation to goods prohibited to be
imported under section 42 of the Customs Consolidation Act 1876 (c. 36) (indecent or
obscene articles), if the prohibited goods included indecent photographs of persons
under 16 and–
(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of
indecent photograph of a child), if the indecent photographs or pseudo-photographs
showed persons under 16 and–
(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

16

An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44)
(abuse of position of trust), if the offender was 20 or over.

17

An offence under section 1 or 2 of this Act (rape, assault by penetration).

18

An offence under section 3 of this Act (sexual assault) if–
(a)

where the offender was under 18, he is or has been sentenced, in respect of the
offence, to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.
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19

An offence under any of sections 4 to 6 of this Act (causing sexual activity without
consent, rape of a child under 13, assault of a child under 13 by penetration).

20

An offence under section 7 of this Act (sexual assault of a child under 13) if the
offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

21

An offence under any of sections 8 to 12 of this Act (causing or inciting a child under 13
to engage in sexual activity, child sex offences committed by adults).

22

An offence under section 13 of this Act (child sex offences committed by children or
young persons), if the offender is or has been sentenced, in respect of the offence, to
imprisonment for a term of at least 12 months.

23

An offence under section 14 of this Act (arranging or facilitating the commission of a
child sex offence) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced, in respect of the offence, to imprisonment for a term of
at least 12 months.

24

An offence under section 15 of this Act (meeting a child following sexual grooming etc).

25

An offence under any of sections 16 to 19 of this Act (abuse of a position of trust) if the
offender, in respect of the offence, is or has been–

26

(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 25 or 26 of this Act (familial child sex offences) if the
offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

27

An offence under any of sections 30 to 37 of this Act (offences against persons with a
mental disorder impeding choice, inducements etc. to persons with mental disorder).

28

An offence under any of sections 38 to 41 of this Act (care workers for persons with
mental disorder) if–
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(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case, the offender, in respect of the offence or finding, is or has
been–
(i)

sentenced to a term of imprisonment,

(ii)

detained in a hospital, or

(iii)

made the subject of a community sentence of at least 12 months.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

29

29A

29B

29C

An offence under section 47 of this Act (paying for sexual services of a child) if the
victim or (as the case may be) other party was under 16, and the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 48 of this Act (causing or inciting child prostitution or
pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 49 of this Act (controlling a child prostitute or a child involved
in pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 50 of this Act (arranging or facilitating child prostitution or
pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

30

An offence under section 61 of this Act (administering a substance with intent).

31

An offence under section 62 or 63 of this Act (committing an offence or trespassing,
with intent to commit a sexual offence) if–

32

(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the intended offence was an offence against a person under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 64 or 65 of this Act (sex with an adult relative) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case, the offender, in respect of the offence or finding, is or has
been–
(i)

sentenced to a term of imprisonment, or

(ii)

detained in a hospital.
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33

34

35

35A

35B

35C
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An offence under section 66 of this Act (exposure) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 67 of this Act (voyeurism) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 69 or 70 of this Act (intercourse with an animal, sexual
penetration of a corpse) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case, the offender, in respect of the offence or finding, is or has
been–
(i)

sentenced to a term of imprisonment, or

(ii)

detained in a hospital.

An offence under section 63 of the Criminal Justice and Immigration Act 2008
(possession of extreme pornographic images) if the offender—
(a)

was 18 or over, and

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 2
years.

An offence under section 62(1) of the Coroners and Justice Act 2009 (possession of
prohibited images of children) if the offender—
(a)

was 18 or over, and

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 2
years.

An offence under section 69 of the Serious Crime Act 2015 (possession of paedophile
manual) if the offender—
(a)

was 18 or over, or

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 12
months.
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SOA 2003 Sch.5 1164 : Other offences for purposes of Part 2
1

Murder.

2

Manslaughter.

3

Kidnapping.

4

False imprisonment.

4A

Outraging public decency.

5

An offence under section 4 of the Offences against the Person Act 1861 (c. 100)
(soliciting murder).

6

An offence under section 16 of that Act (threats to kill).

7

An offence under section 18 of that Act (wounding with intent to cause grievous bodily
harm).

8

An offence under section 20 of that Act (malicious wounding).

9

An offence under section 21 of that Act (attempting to choke, suffocate or strangle in
order to commit or assist in committing an indictable offence).

10

An offence under section 22 of that Act (using chloroform etc. to commit or assist in the
committing of any indictable offence).

11

An offence under section 23 of that Act (maliciously administering poison etc. so as to
endanger life or inflict grievous bodily harm).

12

An offence under section 27 of that Act (abandoning children).

13

An offence under section 28 of that Act (causing bodily injury by explosives).

14

An offence under section 29 of that Act (using explosives etc. with intent to do grievous
bodily harm).

15

An offence under section 30 of that Act (placing explosives with intent to do bodily
injury).

16

An offence under section 31 of that Act (setting spring guns etc. with intent to do
grievous bodily harm).

17

An offence under section 32 of that Act (endangering the safety of railway passengers).

18

An offence under section 35 of that Act (injuring persons by furious driving).

19

An offence under section 37 of that Act (assaulting officer preserving wreck).

20

An offence under section 38 of that Act (assault with intent to resist arrest).

21

An offence under section 47 of that Act (assault occasioning actual bodily harm).
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22

An offence under section 2 of the Explosive Substances Act 1883 (c. 3) (causing
explosion likely to endanger life or property).

23

An offence under section 3 of that Act (attempt to cause explosion, or making or
keeping explosive with intent to endanger life or property).

24

An offence under section 1 of the Infant Life (Preservation) Act 1929 (c. 34) (child
destruction).

25

An offence under section 1 of the Children and Young Persons Act 1933 (c. 12)
(cruelty to children).

26

An offence under section 1 of the Infanticide Act 1938 (c. 36) (infanticide).

27

An offence under section 16 of the Firearms Act 1968 (c. 27) (possession of firearm
with intent to endanger life).

28

An offence under section 16A of that Act (possession of firearm with intent to cause
fear of violence).

29

An offence under section 17(1) of that Act (use of firearm to resist arrest).

30

An offence under section 17(2) of that Act (possession of firearm at time of committing
or being arrested for offence specified in Schedule 1 to that Act).

31

An offence under section 18 of that Act (carrying a firearm with criminal intent).

31A

An offence under section 1 of the Theft Act 1968 (c.60) (theft).

32

An offence under section 8 of that Act (robbery or assault with intent to rob).

33

An offence under section 9(1)(a) of that Act (burglary with intent to steal, inflict grievous
bodily harm or do unlawful damage).

34

An offence under section 10 of that Act (aggravated burglary).

35

An offence under section 12A of that Act (aggravated vehicle-taking) involving an
accident which caused the death of any person.

36

An offence of arson under section 1 of the Criminal Damage Act 1971 (c. 48).

37

An offence under section 1(2) of that Act (destroying or damaging property) other than
an offence of arson.

38

An offence under section 1 of the Taking of Hostages Act 1982 (c. 28) (hostagetaking).

39

An offence under section 1 of the Aviation Security Act 1982 (c. 36) (hijacking).

40

An offence under section 2 of that Act (destroying, damaging or endangering safety of
aircraft).

41

An offence under section 3 of that Act (other acts endangering or likely to endanger
safety of aircraft).

42

An offence under section 4 of that Act (offences in relation to certain dangerous
articles).
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43

An offence under section 127 of the Mental Health Act 1983 (c. 20) (ill-treatment of
patients).

43A

An offence under section 1 of the Child Abduction Act 1984 (c. 37) (offence of
abduction of child by parent, etc).

43B

An offence under section 2 of that Act (offence of abduction of child by other persons).

44

An offence under section 1 of the Prohibition of Female Circumcision Act 1985 (c. 38)
(prohibition of female circumcision).

45

An offence under section 1 of the Public Order Act 1986 (c. 64) (riot).

46

An offence under section 2 of that Act (violent disorder).

47

An offence under section 3 of that Act (affray).

48

An offence under section 134 of the Criminal Justice Act 1988 (c. 33) (torture).

49

An offence under section 1 of the Road Traffic Act 1988 (c. 52) (causing death by
dangerous driving).

50

An offence under section 3A of that Act (causing death by careless driving when under
influence of drink or drugs).

51

An offence under section 1 of the Aviation and Maritime Security Act 1990 (c. 31)
(endangering safety at aerodromes).

52

An offence under section 9 of that Act (hijacking of ships).

53

An offence under section 10 of that Act (seizing or exercising control of fixed
platforms).

54

An offence under section 11 of that Act (destroying fixed platforms or endangering their
safety).

55

An offence under section 12 of that Act (other acts endangering or likely to endanger
safe navigation).

56

An offence under section 13 of that Act (offences involving threats).

56A

An offence under section 2 or 2A of the Protection from Harassment Act 1997 (c.
40)(offences of harassment and stalking)

57

An offence under section 4 or 4A of that Act (putting people in fear of violence and
stalking involving fear of violence or serious alarm or distress).

58

An offence under section 29 of the Crime and Disorder Act 1998 (c. 37) (racially or
religiously aggravated assaults).

59

An offence falling within section 31(1)(a) or (b) of that Act (racially or religiously
aggravated offences under section 4 or 4A of the Public Order Act 1986 (c. 64)).

60

An offence under Part II of the Channel Tunnel (Security) Order 1994 (S.I. 1994/570)
(offences relating to Channel Tunnel trains and the tunnel system).
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60ZA

An offence under section 53 or 54 of the Regulation of Investigatory Powers Act 2000
(contravention of notice relating to encrypted information or tipping off in connection
with such a notice).

60A

An offence under section 85(3) or (4) of the Postal Services Act 2000 (c. 26)
(prohibition on sending certain articles by post).

61

An offence under section 51 or 52 of the International Criminal Court Act 2001 (c. 17)
(genocide, crimes against humanity, war crimes and related offences), other than one
involving murder.

61A

An offence under section 127(1) of the Communications Act 2003 (c. 21) (improper use
of public electronic communications network).

62

An offence under section 47 of this Act, where the victim or (as the case may be) other
party was 16 or over.

63

An offence under any of sections 51 to 53 or 57 to 59A of this Act.

63A

An offence under section 5 of the Domestic Violence, Crime and Victims Act 2004
(causing or allowing a child or vulnerable adult to die or suffer serious physical harm).

63B

An offence under section 2 of the Modern Slavery Act 2015 (human trafficking).

173

A reference in a preceding paragraph to an offence includes–
(a)

a reference to an attempt, conspiracy or incitement to commit that offence, and

(b)

a reference to aiding, abetting, counselling or procuring the commission of that
offence.

173A

A reference in a preceding paragraph to an offence (“offence A”) includes a reference
to an offence under Part 2 of the Serious Crime Act 2007 in relation to which offence A
is the offence (or one of the offences) which the person intended or believed would be
committed.

174

A reference in a preceding paragraph to a person's age is a reference to his age at the
time of the offence.

Note: Paras. 64-111 apply to Scotland, paras.112-171C apply to Northern Ireland, paras.172 and
172A apply to service offences and are not listed in this document.
Child defendants
SOA 2003 s.103A 1165 : Sexual harm prevention orders: applications and grounds
s.103A(8) - where the defendant is a child, a reference in this section to a magistrates’ court is to
be taken as referring to a youth court (subject to any rules of court made under section
103K(1)).

1165

646

Commencement: 8 March 2015 as inserted by ASBCPA 2014 s.113 and Sch.5 para.2, SI 2015/373
art.2(a).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

3.4.7.3.

Stand-alone orders (on complaint)

Stand-alone orders: Power to order
SOA 2003 s.103A 1166 : Sexual harm prevention orders: applications and grounds
s.103A(1) - a court may make an order under this section (a “sexual harm prevention order”) in
respect of a person (“the defendant”) where subsection (2) or (3) applies to the
defendant.
s.103A(3) - this subsection applies to the defendant where:
(a)

an application under subsection (4) has been made in respect of the defendant
and it is proved on the application that the defendant is a qualifying offender, and

(b)

the court is satisfied that the defendant's behaviour since the appropriate date
makes it necessary to make a sexual harm prevention order, for the purpose of:
(i)

protecting the public or any particular members of the public from sexual
harm from the defendant, or

(ii)

protecting children or vulnerable adults generally, or any particular children
or vulnerable adults, from sexual harm from the defendant outside the
United Kingdom.

s.103A(4) - a chief officer of police or the Director General of the National Crime Agency (“the
Director General”) may by complaint to a magistrates’ court apply for a sexual harm
prevention order in respect of a person if it appears to the chief officer or the Director
General that:
(a)

the person is a qualifying offender, and

(b)

the person has since the appropriate date acted in such a way as to give
reasonable cause to believe that it is necessary for such an order to be made.

s.103A(5) - a chief officer of police may make an application under subsection (4) only in respect of
a person:
(a)

who resides in the chief officer's police area, or

(b)

who the chief officer believes is in that area or is intending to come to it.

s.103A(6) - an application under subsection (4) may be made to any magistrates’ court acting for a
local justice area that includes:
(a)

any part of a relevant police area, or

(b)

any place where it is alleged that the person acted in a way mentioned in
subsection (4)(b).

s.103A(7) - the Director General must as soon as practicable notify the chief officer of police for a
relevant police area of any application that the Director has made under subsection (4).
s.103A(9) - in this section “relevant police area” means:

1166

(a)

where the applicant is a chief officer of police, the officer's police area;

(b)

where the applicant is the Director General:
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(i)

the police area where the person in question resides, or

(ii)

a police area which the Director General believes the person is in or is
intending to come to.

Stand alone order: Definitions
SOA 2003 s.103B 1167 : Section 103A: supplemental
s.103B(1) In section 103A:
“appropriate date”, in relation to a qualifying offender, means the date or (as the case
may be) the first date on which the offender was convicted, found or cautioned as
mentioned in subsection (2) or (3) below;
“child” means a person under 18;
“the public” means the public in the United Kingdom;
“sexual harm” from a person means physical or psychological harm caused:
(a)

by the person committing one or more offences listed in Schedule 3, or

(b)

(in the context of harm outside the United Kingdom) by the person doing, outside
the United Kingdom, anything which would constitute an offence listed in
Schedule 3 if done in any part of the United Kingdom;

“qualifying offender” means a person within subsection (2) or (3) below;
“vulnerable adult” means a person aged 18 or over whose ability to protect himself or
herself from physical or psychological harm is significantly impaired through physical or
mental disability or illness, through old age or otherwise.
s.103B(2) - a person is within this subsection if, whether before or after the commencement of this
Part, the person:
(a)

has been convicted of an offence listed in Schedule 3 (other than at paragraph
60) or in Schedule 5,

(b)

has been found not guilty of such an offence by reason of insanity,

(c)

has been found to be under a disability and to have done the act charged against
him in respect of such an offence, or

(d)

has been cautioned in respect of such an offence.

s.103B(3) - a person is within this subsection if, under the law in force in a country outside the
United Kingdom and whether before or after the commencement of this Part:
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(a)

the person has been convicted of a relevant offence (whether or not the person
has been punished for it),

(b)

a court exercising jurisdiction under that law has made in respect of a relevant
offence a finding equivalent to a finding that the person is not guilty by reason of
insanity,

(c)

such a court has made in respect of a relevant offence a finding equivalent to a
finding that the person is under a disability and did the act charged against the
person in respect of the offence, or
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(d)

the person has been cautioned in respect of a relevant offence.

s.103B(4) - in subsection (3), “relevant offence” means an act which:
(a)

constituted an offence under the law in force in the country concerned, and

(b)

would have constituted an offence listed in Schedule 3 (other than at paragraph
60) or in Schedule 5 if it had been done in any part of the United Kingdom.

For this purpose an act punishable under the law in force in a country outside the
United Kingdom constitutes an offence under that law, however it is described in that
law.
s.103B(6) - subject to subsection (7), on an application under section 103A(4) the condition in
subsection (4)(b) above (where relevant) is to be taken as met unless, not later than
rules of court may provide, the defendant serves on the applicant a notice:
(a)

stating that, on the facts as alleged with respect to the act concerned, the
condition is not in the defendant's opinion met,

(b)

showing the grounds for that opinion, and

(c)

requiring the applicant to prove that the condition is met.

s.103B(7) - the court, if it thinks fit, may permit the defendant to require the applicant to prove that
the condition is met without service of a notice under subsection (6).
3.4.7.4.

Making the order

Contents of the order
SOA 2003 s.103C 1168 : SHPOs: Effect
s.103B(3) - a sexual harm prevention order:
(a)

may specify that some of its prohibitions have effect until further order and some
for a fixed period;

(b)

may specify different periods for different prohibitions.

Test for imposing prohibitions
SOA 2003 s.103C 1169 : SHPOs: Effect
s.103C(4) - the only prohibitions that may be included in a sexual harm prevention order are those
necessary for the purpose of:
(a)

protecting the public or any particular members of the public from sexual harm
from the defendant, or

(b)

protecting children or vulnerable adults generally, or any particular children or
vulnerable adults, from sexual harm from the defendant outside the United
Kingdom.
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s.103C(5) - in subsection (4)”the public”, “sexual harm”, “child” and “vulnerable adult” each has the
meaning given in section 103B(1).
(6) Where a court makes a sexual harm prevention order in relation to a person who is
already subject to such an order (whether made by that court or another), the
earlier order ceases to have effect.
Length of the order
SOA 2003 s.103C 1170 : SHPOs: Effect
s.103C(2) - subject to section 103D(1), a prohibition contained in a sexual harm prevention order
has effect:
(a)

for a fixed period, specified in the order, of at least 5 years, or

(b)

until further order.

Prohibitions on foreign travel: Length
SOA 2003 s.103D 1171 : SHPOs: prohibitions on foreign travel
s.103D(1) - a prohibition on foreign travel contained in a sexual harm prevention order must be for
a fixed period of not more than 5 years.
s.103D(3) - subsection (1) does not prevent a prohibition on foreign travel from being extended for
a further period (of no more than 5 years each time) under section 103E.
3.4.7.5.

Effect of order

What is an SHPO?
SOA 2003 s.103C 1172 : SHPOs: Effect
s.103C(1) - a sexual harm prevention order prohibits the defendant from doing anything described
in the order.
s.103C(2) - subject to section 103D(1), a prohibition contained in a sexual harm prevention order
has effect:
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(a)

for a fixed period, specified in the order, of at least 5 years, or

(b)

until further order.
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What is a foreign travel prohibition?
SOA 2003 s.103D 1173 : SHPOs: prohibitions on foreign travel
s.103D(2) - a “prohibition on foreign travel” means:
(a)

a prohibition on travelling to any country outside the United Kingdom named or
described in the order,

(b)

a prohibition on travelling to any country outside the United Kingdom other than a
country named or described in the order, or

(c)

a prohibition on travelling to any country outside the United Kingdom.

Prohibitions on foreign travel: Effect
SOA 2003 s.103D 1174 : SHPOs: prohibitions on foreign travel
s.103D(4) - a sexual harm prevention order that contains a prohibition within subsection (2)(c) must
require the defendant to surrender all of the defendant's passports at a police station
specified in the order:
(a)

on or before the date when the prohibition takes effect, or

(b)

within a period specified in the order.

Prohibitions on foreign travel: Return of passports
SOA 2003 s.103D 1175 : SHPOs: prohibitions on foreign travel
s.103D(5) - any passports surrendered must be returned as soon as reasonably practicable after
the person ceases to be subject to a sexual harm prevention order containing a
prohibition within subsection (2)(c) (unless the person is subject to an equivalent
prohibition under another order).
s.103D(6) - subsection (5) does not apply in relation to:
(a)

a passport issued by or on behalf of the authorities of a country outside the
United Kingdom if the passport has been returned to those authorities;

(b)

a passport issued by or on behalf of an international organisation if the passport
has been returned to that organisation.
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Prohibitions on foreign travel: Definition of “passport”
SOA 2003 s.103D 1176 : SHPOs: prohibitions on foreign travel
s.103D(7) - in this section “passport” means:

3.4.7.6.

(a)

a United Kingdom passport within the meaning of the Immigration Act 1971;

(b)

a passport issued by or on behalf of the authorities of a country outside the
United Kingdom, or by or on behalf of an international organisation;

(c)

a document that can be used (in some or all circumstances) instead of a
passport.

Notification requirements

Relevant offender prior to making SHPO
SOA 2003 s.103G 1177 : SHPOs and interim SHPOs: notification requirements
s.103G(1) - where:
(a)

a sexual harm prevention order is made in respect of a defendant who was a
relevant offender immediately before the making of the order, and

(b)

the defendant would (apart from this subsection) cease to be subject to the
notification requirements of this Part while the order (as renewed from time to
time) has effect,

the defendant remains subject to the notification requirements.
Not a relevant offender prior to making SHPO
SOA 2003 s.103G 1178 : SHPOs and interim SHPOs: notification requirements
s.103G(2) - where a sexual harm prevention order is made in respect of a defendant who was not
a relevant offender immediately before the making of the order:
(a)

the order causes the defendant to become subject to the notification
requirements of this Part from the making of the order until the order (as renewed
from time to time) ceases to have effect, and

(b)

this Part applies to the defendant, subject to the modification set out in
subsection (3).

s.103G(3) - the “relevant date”is the date of service of the order.
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Interim orders
SOA 2003 s.103G 1179 : SHPOs and interim SHPOs: notification requirements
s.103G(4) - subsections (1) to (3) apply to an interim sexual harm prevention order as if references
to a sexual harm prevention order were references to an interim sexual harm
prevention order, and with the omission of “(as renewed from time to time)” in both
places.
“Relevant sex offenders”
SOA 2003 s.103G 1180 : SHPOs and interim SHPOs: notification requirements
s.103G(5) - where:
(a)

a sexual harm prevention order is in effect in relation to a relevant sex offender
(within the meaning of section 88A), and

(b)

by virtue of section 88F or 88G the relevant sex offender ceases to be subject to
the notification requirements of this Part,

the sexual harm prevention order ceases to have effect.
Notification orders
SOA 2003 s.103G 1181 : SHPOs and interim SHPOs: notification requirements
s.103G(6) - on an application for a sexual harm prevention order made by a chief officer of police,
the court must make a notification order in respect of the defendant (either in addition
to or instead of a sexual harm prevention order) if:
(a)

the applicant invites the court to do so, and

(b)

it is proved that the conditions in section 97(2) to (4) are met.

s.103G(7) - on an application for an interim sexual harm prevention order made by a chief officer of
police, the court may, if it considers it just to do so, make an interim notification order
(either in addition to or instead of an interim sexual harm prevention order).
3.4.7.7.
Interaction with other sentencing orders
Note: Smith, below, was decided in relation to SOPOs not SHPOs, however the principle should
apply to the new orders due to their similar nature.
General
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[9]
“[…] [I]t must be remembered that a defendant convicted of sexual offences is likely to
be subject to at least three other relevant regimes [notification, disqualification from
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working with children, licence]. No SOPO is needed if it merely duplicates such a
regime. Nor must a SOPO interfere with such a regime.” (Hughes LJ, at [9])
Extended or Determinate term of imprisonment
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[14]
“[…] [A] SOPO may plainly be necessary if the sentence is a determinate term or an
extended term. In each of those cases, whilst conditions may be attached to the
licence, that licence will have a defined and limited life. The SOPO by contrast can
extend beyond it and this may be necessary to protect the public from further offences
and serious sexual harm as a result.” (Hughes LJ, at [14])
Life sentences
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[13]
“The usual rule ought to be that an indeterminate sentences needs so SOPO, at leas
unless there is some very unusual feature which means that such an order could add
something useful and did not run the risk of undesirably tying the hands of the offender
managers later.” (Hughes LJ, at [13])
Notification
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[17]
“[…] [I]t is not normally a proper use of the power to impose a SOPO to use it to extend
notification requirements beyond the period prescribed by law. Absent some unusual
feature, it would therefore be wrong to add to a SOPO terms which although couched
as prohibitions amounted in effect to no more than notification requirements, but for a
period longer than the law provides for. But it does not follow that the duration of a
SOPO ought generally to be the same as the duration of notification requirements.
Notification requirements and the conditions of a SOPO are generally two different
things. The first require positive action by the defendant, who must report his
movements to the police. The second prohibit him from doing specified things.
Ordinarily there ought to be little or no overlap between them. If the circumstances
require it, we can see no objection to the prohibitory provisions of a SOPO extending
beyond the notification requirements of the statute. It may also be possible that a
SOPO for less than an indefinite period might be found to be the right order in a case
where the notification requirements endure for ever; that also is permissible in law.”
(Hughes LJ, at [17])
Parenting orders
CDA 1998 s.8 1182 : Parenting orders
s.8(1) -

application of section: […] (b) a Sexual Harm Prevention Order is made in respect of a
child or young person; […]

s.8(2) -

subject to s.8(3) and s.9(1), if in the proceedings the court is satisfied that the relevant
condition is fulfilled, it may make a parenting order in respect of a person who is a
parent or guardian of the child or young person or, as the case may be, the person
convicted of the offence under ss.443 or 444 (“the parent”).
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s.8(3) -

a court shall not make a parenting order unless it has been notified by the Secretary of
State that arrangements for implementing such orders are available in the are in which
it appears to the court that the parent resides or will reside and the notice has not been
withdrawn

s.8(6) -

The relevant condition is that the parenting order would be desirable in the interests of
preventing:
(1)

in a case falling within paragraph (a), (aa) or (b) of s.8(1), any repetition of the
kind of behaviour which led to the order being made or the injunction granted;

(2)

in a case falling within paragraph (c), the commission of any further offence by
the child or young person;

(3)

in a case falling within paragraph (d), the commission of any further offence
under Education Act 1996 ss.443 or 444.

Suspended sentences
R. v Smith [2011] EWCA Crim 1772; [2012] 1 Cr. App. R. (S.) 82 (p.468) para.[14] and [15]
[…] [A] SOPO may plainly be necessary if the sentence is a determinate term or an
extended term. In each of those cases, whilst conditions may be attached to the
licence, that licence will have a defined and limited life. The SOPO by contrast can
extend beyond it and this may be necessary to protect the public from further offences
and serious sexual harm as a result.
The same is true, only more clearly, where the sentence is a suspended sentence. The
SOPO serves a different purpose from the suspension of the sentence, and its duration
is certain to be longer, since it cannot be made unless prohibitions for at least five
years are called for: s 107(1)(b). (Hughes LJ, [14]-[15])
3.4.7.8.

Variation, renewal and discharge of orders

Who may apply?
SOA 2003 s.103E 1183 : SHPOs: variations, renewals and discharges
s.103E(1) - a person within subsection (2) may apply to the appropriate court for an order varying,
renewing or discharging a sexual harm prevention order.
s.103E(2) - the persons are:

1183

(a)

the defendant;

(b)

the chief officer of police for the area in which the defendant resides;

(c)

a chief officer of police who believes that the defendant is in, or is intending to
come to, that officer's police area;

(d)

where the order was made on an application by a chief officer of police under
section 103A(4), that officer.
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Procedure
SOA 2003 s.103E 1184 : SHPOs: variations, renewals and discharges
s.103E(3) - an application under subsection (1) may be made:
(a)

where the appropriate court is the Crown Court, in accordance with rules of court;

(b)

in any other case, by complaint.

Power to vary etc.
SOA 2003 s.103E 1185 : SHPOs: variations, renewals and discharges
s.103E(4) - subject to subsections (5) and (7), on the application the court, after hearing the person
making the application and (if they wish to be heard) the other persons mentioned in
subsection (2), may make any order, varying, renewing or discharging the sexual harm
prevention order, that the court considers appropriate.
s.103E(5) - an order may be renewed, or varied so as to impose additional prohibitions on the
defendant, only if it is necessary to do so for the purpose of:
(a)

protecting the public or any particular members of the public from sexual harm
from the defendant, or

(b)

protecting children or vulnerable adults generally, or any particular children or
vulnerable adults, from sexual harm from the defendant outside the United
Kingdom.

Any renewed or varied order may contain only such prohibitions as are necessary for
this purpose.
s.103E(6) - in subsection (5)”the public”, “sexual harm”, “child” and “vulnerable adult” each has the
meaning given in section 103B(1).
Prohibition on discharging an order
SOA 2003 s.103E 1186 : SHPOs: variations, renewals and discharges
s.103E(7) - the court must not discharge an order before the end of 5 years beginning with the day
on which the order was made, without the consent of the defendant and:
(a)

where the application is made by a chief officer of police, that chief officer, or

(b)

in any other case, the chief officer of police for the area in which the defendant
resides.

s.103E(8) - subsection (7) does not apply to an order containing a prohibition on foreign travel and
no other prohibitions.
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Variation, renewal and discharge: Definitions
SOA 2003 s.103E 1187 : SHPOs: variations, renewals and discharges
s.103E(9) - in this section “the appropriate court” means:
(a)

where the Crown Court or the Court of Appeal made the sexual harm prevention
order, the Crown Court;

(b)

where an adult magistrates’ court made the order, that court, an adult
magistrates’ court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any adult magistrates’ court acting
for a local justice area that includes any part of the chief officer's police area;

(c)

where a youth court made the order and the defendant is under the age of 18,
that court, a youth court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any youth court acting for a local
justice area that includes any part of the chief officer's police area;

(d)

where a youth court made the order and the defendant is aged 18 or over, an
adult magistrates’ court for the area in which the defendant resides or, where the
application is made by a chief officer of police, any adult magistrates’ court acting
for a local justice area that includes any part of the chief officer's police area.

In this subsection “adult magistrates’ court” means a magistrates’ court that is not a
youth court.
3.4.7.9.

Interim orders

SOA 2003 s.103F 1188 : Interim SHPOs
s.103F(1) - this section applies where an application under section 103A(4) (“the main application”)
has not been determined.
s.103F(2) - an application for an order under this section (“an interim sexual harm prevention
order”):
(a)

may be made by the complaint by which the main application is made, or

(b)

if the main application has been made, may be made by the person who has
made that application, by complaint to the court to which that application has
been made.

s.103F(3) - the court may, if it considers it just to do so, make an interim sexual harm prevention
order, prohibiting the defendant from doing anything described in the order.
s.103F(4) - such an order:
(a)

has effect only for a fixed period, specified in the order;

(b)

ceases to have effect, if it has not already done so, on the determination of the
main application.
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s.103F(5) - the applicant or the defendant may by complaint apply to the court that made the
interim sexual harm prevention order for the order to be varied, renewed or discharged.
3.4.7.10.

Appeals

Power to appeal
SOA 2003 s.103H 1189 : SHPOs and interim SHPOs: appeals
s.103H(1) - a defendant may appeal against the making of a sexual harm prevention order:
(a)

where the order was made by virtue of section 103A(2)(a)(i), as if the order were
a sentence passed on the defendant for the offence;

(b)

where the order was made by virtue of section 103A(2)(a)(ii) or (iii), as if the
defendant had been convicted of the offence and the order were a sentence
passed on the defendant for that offence;

(c)

where the order was made on an application under section 103A(4), to the Crown
Court.

Power to appeal against interim orders
SOA 2003 s.103H 1190 : SHPOs and interim SHPOs: appeals
s.103H(2) - a defendant may appeal to the Crown Court against the making of an interim sexual
harm prevention order.
Power to appeal against variations, renewals and discharges
SOA 2003 s.103H 1191 : SHPOs and interim SHPOs: appeals
s.103H(3) - a defendant may appeal against the making of an order under section 103E, or the
refusal to make such an order:
(a)

where the application for such an order was made to the Crown Court, to the
Court of Appeal;

(b)

in any other case, to the Crown Court.

Powers on appeal
SOA 2003 s.103H 1192 : SHPOs and interim SHPOs: appeals
s.103H(4) - on an appeal under subsection (1)(c), (2) or (3)(b), the Crown Court may make such
orders as may be necessary to give effect to its determination of the appeal, and may
also make such incidental or consequential orders as appear to it to be just.
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s.103H(5) - any order made by the Crown Court on an appeal under subsection (1)(c) or (2) (other
than an order directing that an application be re-heard by a magistrates’ court) is for
the purposes of section 103E(9) or 103F(5) (respectively) to be treated as if it were an
order of the court from which the appeal was brought (and not an order of the Crown
Court).
3.4.7.11.

Breach

Offence
SOA 2003 s.103I 1193 : Offence: breach of SHPO or interim SHPO etc
s.103I(1) - a person who, without reasonable excuse, does anything that the person is prohibited
from doing by:
(a)

a sexual harm prevention order,

(b)

an interim sexual harm prevention order,

(c)

a sexual offences prevention order,

(d)

an interim sexual offences prevention order, or

(e)

a foreign travel order,

commits an offence.
s.103I(2) - a person commits an offence if, without reasonable excuse, the person fails to comply
with a requirement imposed under section 103D(4).
Penalty
SOA 2003 s.103I 1194 : Offence: breach of SHPO or interim SHPO etc
s.103I(3) - a person guilty of an offence under this section is liable:
(a)

on summary conviction, to imprisonment for a term not exceeding 6 months or a
fine or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 5 years.

Restriction on imposing discharge
SOA 2003 s.103I 1195 : Offence: breach of SHPO or interim SHPO etc
s.103I(4) - where a person is convicted of an offence under this section, it is not open to the court
by or before which the person is convicted to make, in respect of the offence, an order
for conditional discharge.
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3.4.7.12.

Guidance

SOA 2003 s.103J 1196 : Guidance
s.103J(1) - the Secretary of State must issue guidance to chief officers of police and to the Director
General of the National Crime Agency in relation to the exercise by them of their
powers with regard to sexual harm prevention orders and interim sexual harm
prevention orders.
s.103(2) - the Secretary of State may, from time to time, revise the guidance issued under
subsection (1).
s.103J(3) - the Secretary of State must arrange for any guidance issued or revised under this
section to be published in such manner as the Secretary of State considers
appropriate.
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3.4.8.

Travel Restriction Orders

3.4.8.1.

General

What is a TRO?
CJPA 2001 s.33 1197 : Power to make travel restriction orders
s.33(3) -

a travel restriction order is an order that prohibits the offender from leaving the United
Kingdom at any time in the [specified] period […]

Interpretation
CJPA 2001 s.33 1198 : Power to make travel restriction orders
s.33(6) -

s.33(7) -

in this section “post-commencement”–
(a)

except in relation to an offence that is a drug trafficking offence by virtue of an
order under section 34(1)(c), means committed after the coming into force of this
section; and

(b)

in relation to an offence that is a drug trafficking offence by virtue of such an
order, means committed after the coming into force of that order.

references in this section to the offender's release from custody are references to his
first release from custody after the imposition of the travel restriction order which is
neither–
(a)

a release on bail; nor

(b)

a temporary release for a fixed period.

s.33(8) -

in this section “UK passport” means a United Kingdom passport within the meaning of
the Immigration Act 1971 (see section 33(1)).

3.4.8.2.

Availability

Availability
CJPA 2001 s.33 1199 : Power to make travel restriction orders
s.33(1) -

this section applies where–
(a)

a person (“the offender”) has been convicted by any court of a postcommencement drug trafficking offence;

(b)

the court has determined that it would be appropriate to impose a sentence of
imprisonment for that offence; and

(c)

the term of imprisonment which the court considers appropriate is a term of four
years or more.
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R. v Alexander [2011] EWCA Crim 89; [2011] 2 Cr. App. R. (S.) 52 (p.297)
For s.33(1)(c) to be triggered, there must be a term of imprisonment of a least four years attaching
to a single post-commencement drug-trafficking offence. The section has no application to
consecutive sentences adding up to four years or more.
Note: This is in contrast to the approach taken with extended sentences.
3.4.8.3.

Duty to consider making a TRO

Duty to consider whether TRO appropriate and give reasons if order not made
CJPA 2001 s.33 1200 : Power to make travel restriction orders
s.33(2) -

it shall be the duty of the court, on sentencing the offender–
(a)

to consider whether it would be appropriate for the sentence for the offence to
include the making of a travel restriction order in relation to the offender;

(b)

if the court determines that it is so appropriate, to make such travel restriction
order in relation to the offender as the court thinks suitable in all the
circumstances (including any other convictions of the offender for postcommencement drug trafficking offences in respect of which the court is also
passing sentence); and

(c)

if the court determines that it is not so appropriate, to state its reasons for not
making a travel restriction order.

Meaning of “drug trafficking offence”
CJPA 2001 s.34 1201 : Meaning of “drug trafficking offence”
s.34(1) -

in section 33”drug trafficking offence” means any of the following offences (including
one committed by aiding, abetting, counselling or procuring)–
(a)

an offence under section 4(2) or (3) of the Misuse of Drugs Act 1971 (c. 38)
(production and supply of controlled drugs);

(b)

an offence under section 20 of that Act (assisting in or inducing commission
outside United Kingdom of an offence punishable under a corresponding law);

(c)

any such other offence under that Act as may be designated by order made by
the Secretary of State;

(d)

an offence under–
(i)

section 50(2) or (3) of the Customs and Excise Management Act 1979 (c.
2) (improper importation),

(ii)

section 68(2) of that Act (exportation), or

(iii)

section 170 of that Act (fraudulent evasion),

in connection with a prohibition or restriction on importation or exportation having
effect by virtue of section 3 of the Misuse of Drugs Act 1971 (c. 38);
(e)
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an offence under section 1 of the Criminal Law Act 1977 (c. 45) or Article 9 of the
Criminal Attempts and Conspiracy (Northern Ireland) Order 1983 (S.I. 1983/1120
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(N.I. 13)), or in Scotland at common law, of conspiracy to commit any of the
offences in paragraphs (a) to (d) above;
(f)

an offence under section 1 of the Criminal Attempts Act 1981 (c. 47) or Article 3
of the Criminal Attempts and Conspiracy (Northern Ireland) Order 1983, or in
Scotland at common law, of attempting to commit any of those offences; and

(g)

an offence under section 19 of the Misuse of Drugs Act 1971 (c. 38) or at
common law of inciting another person to commit any of those offences.

s.34(2) -

the power to make an order under subsection (1)(c) shall be exercisable by statutory
instrument; and no such order shall be made unless a draft of it has been laid before
Parliament and approved by a resolution of each House.

s.34(3) -

an order under subsection (1)(c) may provide, in relation to any offence designated by
such an order, that it is to be treated as so designated only–
(a)

for such purposes, and

(b)

in cases where it was committed in such manner or in such circumstances,

as may be described in the order.
3.4.8.4.

Making the order

When does a TRO take effect?
CJPA 2001 s.33 1202 : Power to make travel restriction orders
s.33(3) -

a travel restriction order […]
(a)

begins with the offender's release from custody […]

Minimum term
CJPA 2001 s.33 1203 : Power to make travel restriction orders
s.33(3) -

a travel restriction order is an order that prohibits the offender from leaving the United
Kingdom at any time in the period which–
(a)

begins with the offender's release from custody; and

(b)

continues after that time for such period of not less than two years as may be
specified in the order.

Discretion to include requirement to surrender passport
CJPA 2001 s.33 1204 : Power to make travel restriction orders
s.33(4) -

a travel restriction order may contain a direction to the offender to deliver up, or cause
to be delivered up, to the court any UK passport held by him; and where such a
direction is given, the court shall send any passport delivered up in pursuance of the
direction to the Secretary of State at such address as the Secretary of State may
determine.
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s.33(5) -

where the offender's passport is held by the Secretary of State by reason of the making
of any direction contained in a travel restriction order, the Secretary of State (without
prejudice to any other power or duty of his to retain the passport)–
(a)

may retain it for so long as the prohibition imposed by the order applies to the
offender, and is not for the time being suspended; and

(b)

shall not return the passport after the prohibition has ceased to apply, or when it
is suspended, except where the passport has not expired and an application for
its return is made to him by the offender.

The order cannot exclude certain countries
R. v Mee [2004] EWCA Crim 629; [2004] 2 Cr. App. R. (S.) 81 (p.434)
The legislation does not contemplate a TRO that is linked to only certain parts of the world where
the drug trade flourishes with its greatest potency. The drug trade is truly international.
Duty to give reasons for the order
R. v Mee [2004] EWCA Crim 629; [2004] 2 Cr. App. R. (S.) 81 (p.434)
[…] [U]nless the exchanges between counsel and the court clearly disclose why the
need to make an order arises and, secondly, why a certain period is to be imposed, the
judge should give succinct reasons explaining why he is imposing the order and his
reasons for the period he imposes. (Newman J, at [17])
3.4.8.5.

Revocation and suspension of TRO

Power to revoke or suspend order
CJPA 2001 s.35 1205 : Revocation and suspension of a travel restriction order
s.35(1) -

subject to the following provisions of this section, the court by which a travel restriction
order has been made in relation to any person under section 33 may–
(a)

on an application made by that person at any time which is–
(i)

after the end of the minimum period, and

(ii)

is not within three months after the making of any previous application for
the revocation of the prohibition,

revoke the prohibition imposed by the order with effect from such date as the
court may determine; or
(b)

1205
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on an application made by that person at any time after the making of the order,
suspend the prohibition imposed by the order for such period as the court may
determine.
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Revoking the prohibition: Test to apply
CJPA 2001 s.35 1206 : Revocation and suspension of a travel restriction order
s.35(2) -

a court to which an application for the revocation of the prohibition imposed on any
person by a travel restriction order is made shall not revoke that prohibition unless it
considers that it is appropriate to do so in all the circumstances of the case and having
regard, in particular, to–
(a)

that person's character;

(b)

his conduct since the making of the order; and

(c)

the offences of which he was convicted on the occasion on which the order was
made.

Suspending the prohibition: Test to apply
CJPA 2001 s.35 1207 : Revocation and suspension of a travel restriction order
s.35(3) -

a court shall not suspend the prohibition imposed on any person by a travel restriction
order for any period unless it is satisfied that there are exceptional circumstances, in
that person's case, that justify the suspension on compassionate grounds of that
prohibition for that period.

s.35(4) -

in making any determination on an application for the suspension of the prohibition
imposed on any person by a travel restriction order, a court (in addition to considering
the matters mentioned in subsection (3)) shall have regard to–
(a)

that person's character;

(b)

his conduct since the making of the order;

(c)

the offences of which he was convicted on the occasion on which the order was
made; and

(d)

any other circumstances of the case that the court considers relevant.

Duty where TRO suspended
CJPA 2001 s.35 1208 : Revocation and suspension of a travel restriction order
s.35(5) -

where the prohibition imposed on any person by a travel restriction order is suspended,
it shall be the duty of that person–
(a)

to be in the United Kingdom when the period of the suspension ends; and

(b)

if the order contains a direction under section 33(4) , to surrender, before the end
of that period, any passport returned or issued to that person, in respect of the
suspension, by the Secretary of State;

and a passport that is required to be surrendered under paragraph (b) shall be
surrendered to the Secretary of State in such manner or by being sent to such address
as the Secretary of State may direct at the time when he returns or issues it.
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Effect of suspension of TRO
CJPA 2001 s.35 1209 : Revocation and suspension of a travel restriction order
s.35(6) -

where the prohibition imposed on any person by a travel restriction order is suspended
for any period under this section, the end of the period of the prohibition imposed by
the order shall be treated (except for the purposes of subsection (7)) as postponed (or,
if there has been one or more previous suspensions, further postponed) by the length
of the period of suspension.

Interpretation
CJPA 2001 s.35 1210 : Revocation and suspension of a travel restriction order
s.35(7) -

3.4.8.6.

in this section “the minimum period”–
(a)

in the case of a travel restriction order imposing a prohibition for a period of four
years or less, means the period of two years beginning at the time when the
period of the prohibition began;

(b)

in the case of a travel restriction order imposing a prohibition of more than four
years but less than ten years, means the period of four years beginning at that
time; and

(c)

in any other case, means the period of five years beginning at that time.

Breach

Offence: Leaving UK during currency of order
CJPA 2001 s.36 1211 : Offences of contravening orders
s.36(1) -

a person who leaves the United Kingdom at a time when he is prohibited from leaving it
by a travel restriction order is guilty of an offence and liable–
(a)

on summary conviction to imprisonment for a term not exceeding six months or to
a fine not exceeding the statutory maximum, or to both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding five years
or to a fine, or to both.

Offence: Not returning to UK at end of suspension of order
CJPA 2001 s.36 1212 : Offences of contravening orders
s.36(2) -

a person who is not in the United Kingdom at the end of a period during which a
prohibition imposed on him by a travel restriction order has been suspended shall be
guilty of an offence and liable–
(a)

1209

on summary conviction, to imprisonment for a term not exceeding six months or
to a fine not exceeding the statutory maximum, or to both;
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(b)

on conviction on indictment, to imprisonment for a term not exceeding five years
or to a fine, or to both.

Offence: Failure to surrender passport
CJPA 2001 s.36 1213 : Offences of contravening orders
s.36(3) -

a person who fails to comply with–
(a)

a direction contained in a travel restriction order to deliver up a passport to a
court, or to cause such a passport to be delivered up, or

(b)

any duty imposed on him by section 35(5)(b) to surrender a passport to the
Secretary of State,

shall be guilty of an offence and liable, on summary conviction, to imprisonment for a
term not exceeding six months or to a fine not exceeding level 5 on the standard scale,
or to both.
CJPA 2001 s.36 1214 : Offences of contravening orders
s.36(4) -

this section has effect subject to section 37(3).

CJPA 2001 s.37 1215 : Saving for powers to remove a person from the United Kingdom
s.37(3) -

no person shall be guilty of an offence under section 36 in respect of any act or
omission required of him by an obligation imposed in the exercise of a prescribed
removal power.

s.37(4) -

in this section “a prescribed removal power” means any such power conferred by or
under any enactment as–
(a)

consists in a power to order or direct the removal of a person from the United
Kingdom; and

(b)

is designated for the purposes of this section by an order made by the Secretary
of State.

Travel Restriction Order (Prescribed Removal Powers) Order 2002 (SI 2002/313)
art.1 -

this Order may be cited as the Travel Restriction Order (Prescribed Removal Powers)
Order 2002 and shall come into force on 1st April 2002

art.2 -

each of the powers set out in the Schedule to this Order is designated as a prescribed
removal power for the purposes of section 37 of the Criminal Justice and Police Act
2001.

Sch.1 -

[a list of statutory provisions designated as prescribed removal powers]
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3.4.8.7.

Existing powers to remove persons from UK

CJPA 2001 s.37 1216 : Saving for powers to remove a person from the United Kingdom
s.37(1) -

a travel restriction order made in relation to any person shall not prevent the exercise in
relation to that person of any prescribed removal power.

s.37(2) -

a travel restriction order made in relation to any person shall remain in force,
notwithstanding the exercise of any prescribed removal power in relation to that
person, except in so far as either–
(a)

the Secretary of State by order otherwise provides; or

(b)

the travel restriction order is suspended or revoked under section 35.

s.37(3) -

no person shall be guilty of an offence under section 36 in respect of any act or
omission required of him by an obligation imposed in the exercise of a prescribed
removal power.

s.37(4) -

in this section “a prescribed removal power” means any such power conferred by or
under any enactment as–
(a)

consists in a power to order or direct the removal of a person from the United
Kingdom; and

(b)

is designated for the purposes of this section by an order made by the Secretary
of State.

s.37(5) -

an order under subsection (2)(a) or (4) shall be made by statutory instrument subject to
annulment in pursuance of a resolution of either House of Parliament.

s.37(6) -

an order under subsection (2)(a)–

s.37(7) -

1216
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(a)

may make different provision for different cases; and

(b)

may contain such incidental, supplemental, consequential and transitional
provision as the Secretary of State thinks fit.

references in this section to a person's removal from the United Kingdom include
references to his deportation, extradition, repatriation, delivery up or other transfer to a
place outside the United Kingdom.
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3.4.9.

Forfeiture of licence to sell alcohol

General
LA 2003 s.111 1217 : Personal licence
s.111(1) - in this Act “personal licence” means a licence which—
(a)

is granted by a licensing authority to an individual, and

(b)

authorises that individual to supply alcohol, or authorise the supply of alcohol, in
accordance with a premises licence.

s.111(2) - in subsection (1)(b) the reference to an individual supplying alcohol is to him—
(a)

selling alcohol by retail, or

(b)

supplying alcohol by or on behalf of a club to, or to the order of, a member of the
club.

LA 2003 s.113 1218 : Meaning of “relevant offence” and “foreign offence”
s.113(1) - in this Part “relevant offence” means an offence listed in Schedule 4.
s.113(2) - the Secretary of State may by order amend that list so as to add, modify or omit any
entry.
s.113(3) - in this Part “foreign offence” means an offence (other than a relevant offence) under
the law of any place outside England and Wales.
LA 2003 Sch.4 1219 : Personal licence: Relevant offences
Note: The schedule lists the relevant offences for the purposes of s.113. The provisions are not
listed in this document.
Power to order forfeiture of licence
LA 2003 s.129 1220 : Forfeiture or suspension of licence on conviction for relevant offence
s.129(1) - this section applies where the holder of a personal licence is convicted of a relevant
offence by or before a court in England and Wales.
s.129(2) - the court may—
(a)

order the forfeiture of the licence, or

(b)

order its suspension for a period not exceeding six months.

s.129(3) - in determining whether to make an order under subsection (2), the court may take
account of any previous conviction of the holder for a relevant offence.
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s.129(4) - where a court makes an order under this section it may suspend the order pending an
appeal against it.
s.129(5) - subject to subsection (4) and section 130, an order under this section takes effect
immediately after it is made.
Appeals
LA 2003 s.130 1221 : Powers of appellate court to suspend order under section 129
s.130(1) - this section applies where—
(a)

a person (“the offender”) is convicted of a relevant offence, and

(b)

an order is made under section 129 in respect of that conviction (“the section 129
order”).

s.130(2) - in this section any reference to the offender's sentence includes a reference to the
section 129 order and to any other order made on his conviction and, accordingly, any
reference to an appeal against his sentence includes a reference to an appeal against
any order forming part of his sentence.
s.130(3) - where the offender—
(a)

appeals to the Crown Court, or

(b)

appeals or applies for leave to appeal to the Court of Appeal,

against his conviction or his sentence, the Crown Court or, as the case may be, the
Court of Appeal may suspend the section 129 order.
s.130(4) - where the offender appeals or applies for leave to appeal to the Supreme Court—
(a)

under section 1 of the Administration of Justice Act 1960 (c. 65) from any
decision of the High Court which is material to his conviction or sentence, or

(b)

under section 33 of the Criminal Appeal Act 1968 (c. 19) from any decision of the
Court of Appeal which is material to his conviction or sentence,

the High Court or, as the case may require, the Court of Appeal may suspend the
section 129 order.
s.130(5) - where the offender makes an application in respect of the decision of the court in
question under section 111 of the Magistrates' Courts Act 1980 (c. 43) (statement of
case by magistrates' court) or section 28 of the Senior Courts Act 1981 (c. 54)
(statement of case by Crown Court) the High Court may suspend the section 129
order.
s.130(6) - where the offender—
(a)

applies to the High Court for a quashing order to remove into the High Court any
proceedings of a magistrates' court or of the Crown Court, being proceedings in
or in consequence of which he was convicted or his sentence was passed, or

(b)

applies to the High Court for permission to make such an application,

the High Court may suspend the section 129 order.
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s.130(7) - any power of a court under this section to suspend the section 129 order is a power to
do so on such terms as the court thinks fit.
s.130(8) - where, by virtue of this section, a court suspends the section 129 order it must send
notice of the suspension to the relevant licensing authority.
s.130(9) - where the section 129 order is an order for forfeiture of the licence, an order under this
section to suspend that order has effect to reinstate the licence for the period of the
suspension.
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3.4.10.

Restricted premises/sale orders

CYPA 1933 s.12A 1222 : Restricted premises orders
s.12A(1) - this section applies where a person (“the offender”) is convicted of a tobacco or
nicotine offence (“the relevant offence”).
s.12A(2) - the person who brought the proceedings for the relevant offence may by complaint to a
magistrates' court apply for a restricted premises order to be made in respect of the
premises in relation to which that offence was committed (“the relevant premises”).
s.12A(3) - a restricted premises order is an order prohibiting the sale on the premises to which it
relates of any tobacco, cigarette papers or nicotine product to any person.
s.12A(4) - the prohibition applies to sales whether made—
(a)

by the offender or any other person, or

(b)

by means of any machine kept on the premises or any other means.

s.12A(5) - the order has effect for the period specified in the order, but that period may not
exceed one year.
s.12A(6) - the applicant must, after making reasonable enquiries, give notice of the application to
every person appearing to the applicant to be a person affected by it.
s.12A(7) - the court may make the order if (and only if) it is satisfied that—
(a)

on at least 2 occasions within the period of 2 years ending with the date on which
the relevant offence was committed, the offender has committed other tobacco or
nicotine offences in relation to the relevant premises, and

(b)

the applicant has complied with subsection (6).

s.12A(8) - persons affected by the application may make representations to the court as to why
the order should not be made.
s.12A(9) - if—
(a)

a person affected by an application for a restricted premises order was not given
notice under subsection (6), and

(b)

consequently the person had no opportunity to make representations to the court
as to why the order should not be made,

the person may by complaint apply to the court for an order varying or discharging it.
s.12A(10) - on an application under subsection (9) the court may, after hearing—
(a)

that person, and

(b)

the applicant for the restricted premises order,

make such order varying or discharging the restricted premises order as it considers
appropriate.
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s.12A(11) - for the purposes of this section the persons affected by an application for a restricted
premises order in respect of any premises are—
(a)

the occupier of the premises, and

(b)

any other person who has an interest in the premises.

CYPA 1933 s.12B 1223 : Restricted sale orders
s.12B(1) - this section applies where a person (“the offender”) is convicted of a tobacco or
nicotine offence (“the relevant offence”).
s.12B(2) - the person who brought the proceedings for the relevant offence may by complaint to a
magistrates' court apply for a restricted sale order to be made in respect of the
offender.
s.12B(3) - a restricted sale order is an order prohibiting the person to whom it relates—
(a)

from selling any tobacco or nicotine products, cigarette papers or nicotine product
to any person,

(b)

from having any management functions in respect of any premises in so far as
those functions relate to the sale on the premises of tobacco or nicotine products,
cigarette papers or nicotine products to any person,

(c)

from keeping any machine on any premises for the purpose of selling tobacco or
nicotine products or permitting any machine to be kept on any premises by any
other person for that purpose, and

(d)

from having any management functions in respect of any premises in so far as
those functions relate to any machine kept on the premises for the purpose of
selling tobacco or nicotine products.

s.12B(4) - the order has effect for the period specified in the order, but that period may not
exceed one year.
s.12B(5) - the court may make the order if (and only if) it is satisfied that, on at least 2 occasions
within the period of 2 years ending with the date on which the relevant offence was
committed, the offender has committed other tobacco or nicotine offences.
s.12B(6) - in this section any reference to a machine is a reference to an automatic machine for
the sale of tobacco or nicotine products.
CYPA 1933 s.12C 1224 : Enforcement
s.12C(1) - if—
(a)

a person sells on any premises any tobacco, cigarette papers or nicotine product
in contravention of a restricted premises order, and

(b)

the person knew, or ought reasonably to have known, that the sale was in
contravention of the order,

the person commits an offence.
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s.12C(2) - if a person fails to comply with a restricted sale order, the person commits an offence.
s.12C(3) - it is a defence for a person charged with an offence under subsection (2) to prove that
the person took all reasonable precautions and exercised all due diligence to avoid the
commission of the offence.
s.12C(4) - a person guilty of an offence under this section is liable, on summary conviction, to a
fine.
s.12C(5) - a restricted premises order is a local land charge and in respect of that charge the
applicant for the order is the originating authority for the purposes of the Local Land
Charges Act 1975.
CYPA 1933 s.12D 1225 : Interpretation
s.12D(1) - in sections 12A and 12B a “tobacco or nicotine offence” means—
(a)

an offence committed under section 7(1) on any premises (which are accordingly
“the premises in relation to which the offence is committed”),

(b)

an offence committed under section 7(2) in respect of an order relating to any
machine kept on any premises (which are accordingly “the premises in relation to
which the offence is committed”),

(c)

an offence committed under section 3A of the Children and Young Persons
(Protection from Tobacco) Act 1991 in respect of any machine kept on any
premises (which are accordingly “the premises in relation to which the offence is
committed”), or

(d)

an offence committed under section 92 of the Children and Families Act 2014 on
any premises (which are accordingly “the premises in relation to which the
offence is committed”).

s.12D(2) - in sections 12A to 12C the expressions “tobacco” and “cigarette” have the same
meaning as in section 7.
s.12D(2A) - in sections 12A to 12C “nicotine product” means a nicotine product within the meaning
of section 92 of the Children and Families Act 2014 the sale of which to persons aged
under 18 is for the time being prohibited by regulations under subsection (1) of that
section.
s.12D(3) - in sections 12A and 12B “notice” means notice in writing.
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3.4.11.

Hygiene prohibition order

Food Hygiene (England) Regulations 2013 (SI 2013/2996) reg.7 1226 : Hygiene prohibition
orders
r.7(1) -

if —
(a)

a food business operator is convicted of an offence under these Regulations; and

(b)

the court by or before which the operator is so convicted is satisfied that the
health risk condition is fulfilled with respect to the food business concerned,

the court shall by an order impose the appropriate prohibition.
r.7(2) -

r.7(3) -

r.7(4) -

the health risk condition is fulfilled with respect to any food business if any of the
following involves risk of injury to health (including any impairment, whether permanent
or temporary), namely —
(a)

the use for the purposes of the business of any process or treatment;

(b)

the construction of any premises used for the purposes of the business, or the
use for those purposes of any equipment; and

(c)

the state or condition of any premises or equipment used for the purposes of the
business.

the appropriate prohibition is—
(a)

in a case falling within sub-paragraph (a) of paragraph (2), a prohibition on the
use of the process or treatment for the purposes of the business;

(b)

in a case falling within sub-paragraph (b) of that paragraph, a prohibition on the
use of the premises or equipment for the purposes of the business or any other
food business of the same class or description; and

(c)

in a case falling within sub-paragraph (c) of that paragraph, a prohibition on the
use of the premises or equipment for the purposes of any food business.

if —
(a)

a food business operator is convicted of an offence under these Regulations; and

(b)

the court by or before which the operator is so convicted thinks it proper to do so
in all the circumstances of the case,

the court may, by an order, impose a prohibition on the food business operator
participating in the management of any food business, or any food business of a class
or description specified in the order.
r.7(5) -

as soon as practicable after the making of an order under paragraph (1) or (4) (in these
Regulations referred to as a “hygiene prohibition order”), the enforcement authority
shall —
(a)

serve a copy of the order on the relevant food business operator; and

(b)

in the case of an order made under paragraph (1), affix a copy of the order in a
conspicuous position on such premises used for the purposes of the food
business as they consider appropriate,

and any person who knowingly contravenes such an order commits an offence.

1226
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r.7(6) -

r.7(7) -

r.7(8) -

a hygiene prohibition order ceases to have effect —
(a)

in the case of an order made under paragraph (1), on the issue by the
enforcement authority of a certificate to the effect that they are satisfied that the
food business operator has taken sufficient measures to secure that the health
risk condition is no longer fulfilled with respect to the food business; and

(b)

in the case of an order made under paragraph (4), on the giving by the court of a
direction to that effect.

the enforcement authority must issue a certificate under sub-paragraph (a) of
paragraph (6) within three days of their being satisfied as mentioned in that subparagraph; and on an application by the food business operator for such a certificate,
the authority must —
(a)

determine, as soon as is reasonably practicable and in any event within 14 days,
whether or not they are so satisfied; and

(b)

if they determine that they are not so satisfied, give notice to the food business
operator of the reasons for that determination.

the court shall give a direction under sub-paragraph (b) of paragraph (6) if, on an
application by the food business operator, the court thinks it proper to do so having
regard to all the circumstances of the case, including in particular the conduct of the
food business operator since the making of the order; but no such application shall be
entertained if it is made —
(a)

within six months of the making of the hygiene prohibition order; or

(b)

within three months of the making by the food business operator of a previous
application for such a direction.

r.7(9) -

where a magistrates’ court makes an order under paragraph (2) of regulation 8 with
respect to any food business, paragraph (1) shall apply as if the food business operator
had been convicted by the court of an offence under these Regulations.

r.7(10) -

where the commission of an offence by a food business operator leads to the
conviction of another person pursuant to regulation 11, paragraph (4) shall apply in
relation to that other person as it applies in relation to the food business operator and
any reference in paragraph (5) or (8) to the food business operator is to be construed
accordingly.
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3.4.12.

Supervision orders (Street Offences Act 1959)

3.4.12.1.

Making the order

Offence in respect of which an order may be made
SOA 1959 s.1 1227 : Loitering or soliciting for purposes of prostitution
s.1(1) -

it shall be an offence for a person aged 18 or over (whether male or female)
persistently to loiter or solicit in a street or public place for the purpose of prostitution.

Punishment
SOA 1959 s.1 1228 : Loitering or soliciting for purposes of prostitution
s.1(2) -

a person guilty of an offence under this section shall be liable on summary conviction
to a fine of an amount not exceeding level 2 on the standard scale, or, for an offence
committed after a previous conviction, to a fine of an amount not exceeding level 3 on
that scale.

Power to order
SOA 1959 s.1 1229 : Loitering or soliciting for purposes of prostitution
s.1(2A) -

the court may deal with a person convicted of an offence under this section by making
an order requiring the offender to attend three meetings with the person for the time
being specified in the order (“the supervisor”) or with such other person as the
supervisor may direct.

Purpose of the order
SOA 1959 s.1 1230 : Loitering or soliciting for purposes of prostitution
s.1(2B) -

the purpose of an order under subsection (2A) is to assist the offender, through
attendance at those meetings, to—
(a)

address the causes of the conduct constituting the offence, and

(b)

find ways to cease engaging in such conduct in the future.

Order already in place
SOA 1959 s.1 1231 : Loitering or soliciting for purposes of prostitution
s.1(2C) -

where the court is dealing with an offender who is already subject to an order under
subsection (2A), the court may not make a further order under that subsection unless it
first revokes the existing order.
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Cannot impose another penalty
SOA 1959 s.1 1232 : Loitering or soliciting for purposes of prostitution
s.1(2D) -

if the court makes an order under subsection (2A) it may not impose any other penalty
in respect of the offence.

Interpretation
SOA 1959 s.1 1233 : Loitering or soliciting for purposes of prostitution
s.1(4) -

for the purposes of this section —
(a)

conduct is persistent if it takes place on two or more occasions in any period of
three months;

(b)

any reference to a person loitering or soliciting for the purposes of prostitution is
a reference to a person loitering or soliciting for the purposes of offering services
as a prostitute;

(c)

“street” includes any bridge, road, lane, footway, subway, square, court, alley or
passage, whether a thoroughfare or not, which is for the time being open to the
public; and the doorways and entrances of premises abutting on a street (as
hereinbefore defined), and any ground adjoining and open to a street, shall be
treated as forming part of the street.

SOA 1959 s.1A 1234 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

Requirement for “suitable” supervisor
SOA 1959 s.1A 1235 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(2) -

the order may not be made unless a suitable person has agreed to act as supervisor in
relation to the offender.

s.1A(3) -

in subsection (2) “suitable person” means a person appearing to the court to have
appropriate qualifications or experience for helping the offender to make the best use
of the meetings for the purpose mentioned in section 1(2B).
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Contents of the order
SOA 1959 s.1A 1236 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(4) -

the order must specify—
(a)

a date (not more than six months after the date of the order) by which the
meetings required by the order must take place;

(b)

the local justice area in which the offender resides or will reside while the order is
in force.

Duties of the supervisor
SOA 1959 s.1A 1237 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(5) -

the supervisor must determine—

s.1A(6) -

(a)

the times of the meetings required by the order and their duration, and

(b)

the places at which they are held.

the supervisor must—
(a)

make any arrangements that are necessary to enable the meetings required by
the order to take place; and

(b)

once the order has been complied with, notify the court which made the order of
that fact.

Duties of the court
SOA 1959 s.1A 1238 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(7) -

the court making the order must provide copies of it to the offender and the supervisor.

s.1A(8) -

subsection (9) applies where—

s.1A(9) -

(a)

the order is made by the Crown Court, or

(b)

the order is made by a magistrates' court but specifies a local justice area for
which the court making the order does not act.

the court must provide to a magistrates' court acting for the local justice area specified
in the order—
(a)

a copy of the order, and

(b)

any documents and information relating to the case that it considers likely to be
of assistance to that court in the exercise of any functions in relation to the order.
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Cessation of the order
SOA 1959 s.1A 1239 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(10) - the order ceases to be in force (unless revoked earlier under section 1(2C) or under
the Schedule to this Act)—
(a)

at the end of the day on which the supervisor notifies the court that the order has
been complied with, or

(b)

at the end of the day specified in the order under subsection (4)(a),

whichever first occurs.
3.4.12.2.

Revocation and breach of orders

SOA 1959 s.1A 1240 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.1(1) - this Schedule applies to an order made under section 1(2A).
para.1(2) - in this Schedule, in relation to the order—
“the offender” means the person in respect of whom the order was made;
“the supervisor” means the person for the time being specified as the supervisor in the
order.
para.1(3) - for the purposes of this Schedule, the offender fails to comply with the order if the
offender fails to attend any of the three meetings mentioned in section 1(2A) at the time
and place determined by the supervisor.
Breach of order
SOA 1959 s.1A 1241 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
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SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.2(1) - if the supervisor is of the opinion that the offender has failed without reasonable excuse
to comply with the order, the supervisor must cause an information to be laid before a
justice of the peace in respect of the failure.
para.2(2) - if it appears on information to the justice of the peace that the offender has failed to
comply with the order, the justice may issue a summons requiring the offender to
appear at the place and time specified in it.
para.2(3) - any such summons must direct the offender to appear before a magistrates’ court
acting in the relevant local justice area.
para.2(4) - in sub-paragraph (3) “the relevant local justice area” means—
(a)

the local justice area for the time being specified in the order, or

(b)

if it appears to the justice of the peace that the offender resides in another local
justice area, that local justice area.

para.3(1) - this paragraph applies where the offender does not appear in answer to a summons
issued under paragraph 2.
para.3(2) - the magistrates' court may issue a warrant for the arrest of the offender.
para.3(3) - any such warrant must require the offender to be brought before a magistrates’ court
acting in the relevant local justice area.
para.3(4) - in sub-paragraph (3) “the relevant local justice area” means—
(a)

the local justice area for the time being specified in the order, or

(b)

if it appears to the magistrates' court that the offender resides in another local
justice area, that local justice area.

para.4(1) - this paragraph applies where—
(a)

the offender appears or is brought before a magistrates' court in accordance with
this Part of this Schedule, and

(b)

it is proved to the satisfaction of the court that the offender has failed without
reasonable excuse to comply with the order.

para.4(2) - the court—
(a)

must revoke the order (if it remains in force), and

(b)

may deal with the offender in respect of the failure by dealing with the offender,
for the offence in respect of which the order was made, in any way in which the
court could deal with the offender if the offender had just been convicted by it of
the offence.

para.4(3) - in dealing with an offender under sub-paragraph (2)(b), the court must take into
account the extent to which the offender has complied with the order.
para.4(4) - a person sentenced under sub-paragraph (2)(b) may appeal to the Crown Court
against the sentence.
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Amendment of order
SOA 1959 s.1A 1242 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.5(1) - where the supervisor is unable to continue acting in that capacity, the supervisor, a
constable or the offender may apply to the relevant magistrates' court to amend the
order by specifying a different person to act as supervisor.
para.5(2) - where the court is satisfied that the supervisor is unable to continue acting, the court
must—
(a)

amend the order by specifying a different person to act as supervisor, or

(b)

if no such person is available, revoke the order.

para.5(3) - the person specified to act as supervisor must be a suitable person (within the meaning
given by section 1A(3)).
para.5(4) - in this paragraph “the relevant magistrates' court” means—a magistrates’ court acting
in the relevant local justice area.
para.5(5) - in sub-paragraph (4)”the relevant local justice area” means—
(a)

the local justice area for the time being specified in the order, or

(b)

if the offender resides in another local justice area, that local justice area.

para.6(1) - where a court revokes an order under paragraph 5(2)(b), it may deal with the offender,
for the offence in respect of which the order was made, in any way in which the court
could deal with the offender if the offender had just been convicted by it of the offence
(other than by making an order under section 1(2A)).
para.6(2) - in dealing with an offender under sub-paragraph (1), the court must take into account
the extent to which the offender has complied with the order.
para.6(3) - a person sentenced under sub-paragraph (1) may appeal to the Crown Court against
the sentence.
para.7(1) - the offender or the supervisor may apply to the relevant magistrates' court to amend
the order by substituting another local justice area for the area specified in the order.
para.7(2) - an application under sub-paragraph (1) may only be made if the offender resides or will
reside in the other local justice area.
para.7(3) - if the application is made by the supervisor, the relevant magistrates' court must amend
the order by substituting the other local justice area for the area specified in the order.
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para.7(4) - if the application is made by the offender, the relevant magistrates' court may amend
the order by substituting the other local justice area for the area specified in the order.
para.7(5) - Sub-paragraphs (4) and (5) of paragraph 5 apply for the purposes of this paragraph as
they apply for the purposes of that paragraph.
para.8(1) - where the relevant magistrates' court proposes to exercise its powers under paragraph
5, otherwise than on the application of the offender, it must summon the offender to
appear before the court and, if the offender does not appear in answer to the
summons, may issue a warrant for the arrest of the offender.
para.8(2) - an order may not be amended under this Part of this Schedule while an appeal against
the order is pending.
Detention and remand
SOA 1959 s.1A 1243 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.9(1) - this paragraph applies where the offender is arrested in pursuance of a warrant under
this Schedule and cannot be brought immediately before the court before which the
warrant directs him to be brought (“the appropriate court”).
para.9(2) - the person in whose custody the offender is must, as soon as practicable and in any
event before the end of the period of 72 hours beginning with the time of the arrest,
bring the offender before any magistrates' court.
para.9(3) - that person may make arrangements for the offender to be detained until brought
before the court.
para.9(5) - a person who is detained in pursuance of arrangements made under sub-paragraph (3)
is deemed to be in legal custody.
para.10(1) - this paragraph applies where the court before which an offender is brought under
paragraph 9(2) is not the appropriate court (within the meaning of paragraph 9).
para.10(2) - the alternative court may direct that the offender is to be released forthwith or remand
him to appear before the appropriate court.
para.10(3) - for the purposes of sub-paragraph (2), section 128 of the Magistrates' Courts Act 1980
(remand in custody or on bail) applies as if the court referred to in subsections (1)(a),
(3), (4)(a) and (5) were the appropriate court.
para.10(4) - any power to remand the offender in custody which is conferred by section 128 of the
Magistrates' Court Act 1980 (as modified by sub-paragraph (3)) is to be taken to be a
power to remand the offender to a prison.
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Adjournments
SOA 1959 s.1A 1244 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.11(1) - this paragraph applies to any hearing relating to an offender held by a magistrates'
court in any proceedings under this Schedule.
para.11(2) - the court may adjourn the hearing, and, where it does so, may—
(a)

direct that the offender be released forthwith, or

(b)

remand the offender.

para.11(3) - where the court remands the offender under sub-paragraph (2)—
(a)

it must fix the time and place at which the hearing is to be resumed, and

(b)

that time and place must be the time and place at which the offender is required
to appear or be brought before the court by virtue of the remand.

para.11(4) - where the court adjourns the hearing under sub-paragraph (2) but does not remand
the offender—
(a)

it may fix the time and place at which the hearing is to be resumed, but

(b)

if it does not do so, must not resume the hearing unless it is satisfied that the
offender and, where appropriate, the supervisor have had adequate notice of the
time and place for the resumed hearing.

para.11(5) - the powers of a magistrates' court under this paragraph may be exercised by a single
justice of the peace, notwithstanding anything in the Magistrates' Courts Act 1980.
para.11(6) - this paragraph—
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Notification
SOA 1959 s.1A 1245 : Orders under section 1(2A): supplementary
s.1A(1) -

this section applies to an order under section 1(2A).

s.1A(11) - the Schedule to this Act (which relates to failure to comply with orders under section
1(2A) and to the revocation or amendment of such orders) has effect.
SOA 1959 Sch.1: Orders under s.1(2A): Breach, amendment etc.
para.12(1) - this paragraph applies where a court revokes or amends an order under any provision
of this Schedule.
para.12(2) - the proper officer must—
(a)

provide copies of the revoking or amending order to the offender and the
supervisor, and

(b)

in the case of an amending order which substitutes a new local justice area,
provide a copy of the amending order to a magistrates' court acting for that area.

para.12(3) - if the court that revokes or amends the order is a magistrates' court acting in a local
justice area other than the area specified in the order, the proper officer must provide a
copy of the revoking or amending order to a magistrates' court acting in the local justice
area specified in the order.
para.12(4) - where the proper officer acts under sub-paragraph (2)(b), the officer must also provide
to the court such documents and information relating to the case as it considers likely
to be of assistance to a court acting for that area in the exercise of any function in
relation to the order.
para.12(5) - in this paragraph “proper officer” means the designated officer for the court.
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3.4.13.

Female Genital Mutilation Protection Orders

3.4.13.1.

General

FGMA 2003 s.5A 1246 : Female genital mutilation protection orders
s.5A(1) -

Schedule 2 provides for the making of female genital mutilation protection orders.

s.5A(2) -

in that Schedule—

3.4.13.2.

(a)

Part 1 makes provision about powers of courts in England and Wales to make
female genital mutilation protection orders;

(b)

Part 2 makes provision about powers of courts in Northern Ireland to make such
orders.”

Power to order: Criminal proceedings

FGMA 2003 Sch.2 para.3 1247 : Power to make order in criminal proceedings
para.3 -

the court before which there are criminal proceedings in England and Wales for a
genital mutilation offence may make an FGM protection order (without an application
being made to it) if—
(a)

the court considers that an FGM protection order should be made to protect a girl
(whether or not the victim of the offence in relation to the criminal proceedings),
and

(b)

a person who would be a respondent to any proceedings for an FGM protection
order is a defendant in the criminal proceedings.

FGMA 2003 Sch.2 para.1 1248 : Power to make FGM protection order
para.1(1) - the court in England and Wales may make an order (an “FGM protection order”) for the
purposes of—
(a)

protecting a girl against the commission of a genital mutilation offence, or

(b)

protecting a girl against whom any such offence has been committed.

para.1(2) - in deciding whether to exercise its powers under this paragraph and, if so, in what
manner, the court must have regard to all the circumstances, including the need to
secure the health, safety and well-being of the girl to be protected.
para.1(3) - An FGM protection order may contain—
(a)

such prohibitions, restrictions or requirements, and

(b)

such other terms,

as the court considers appropriate for the purposes of the order.
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para.1(4) - the terms of an FGM protection order may, in particular, relate to—
(a)

conduct outside England and Wales as well as (or instead of) conduct within
England and Wales;

(b)

respondents who are, or may become, involved in other respects as well as (or
instead of) respondents who commit or attempt to commit, or may commit or
attempt to commit, a genital mutilation offence against a girl;

(c)

other persons who are, or may become, involved in other respects as well as
respondents of any kind.

para.1(5) - for the purposes of sub-paragraph (4) examples of involvement in other respects are—
(a)

aiding, abetting, counselling, procuring, encouraging or assisting another person
to commit, or attempt to commit, a genital mutilation offence against a girl;

(b)

conspiring to commit, or to attempt to commit, such an offence.

para.1(6) - an FGM protection order may be made for a specified period or until varied or
discharged (see paragraph 6).
3.4.13.3.

Power to order: Ex parte orders

FGMA 2003 Sch.2 para.5 1249 : Ex parte orders
para.5(1) - the court may, in any case where it is just and convenient to do so, make an FGM
protection order even though the respondent has not been given such notice of the
proceedings as would otherwise be required by rules of court.
para.5(2) - in deciding whether to exercise its powers under sub-paragraph (1), the court must
have regard to all the circumstances including—
(a)

the risk to the girl, or to another person, of becoming a victim of a genital
mutilation offence if the order is not made immediately,

(b)

whether it is likely that an applicant will be deterred or prevented from pursuing
an application if an order is not made immediately, and

(c)

whether there is reason to believe that—
(i)

the respondent is aware of the proceedings but is deliberately evading
service, and

(ii)

the delay involved in effecting substituted service will cause serious
prejudice to the girl to be protected or (if different) an applicant.

para.5(3) - the court must give the respondent an opportunity to make representations about an
order made by virtue of sub-paragraph (1).
para.5(4) - the opportunity must be—

1249

(a)

as soon as just and convenient, and

(b)

at a hearing of which notice has been given to all the parties in accordance with
rules of court.
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3.4.13.4.

Variation and discharge of orders

FGMA 2003 Sch.2 para.6 1250 : Variation and discharge of orders
para.6(1) - the court may vary or discharge an FGM protection order on an application by—
(a)

any party to the proceedings for the order,

(b)

the girl being protected by the order (if not a party to the proceedings for the
order), or

(c)

any person affected by the order.

para.6(2) - in the case of an order made in criminal proceedings under paragraph 3, the reference
in sub-paragraph (1)(a) to a party to the proceedings for the order is to be read as a
reference to the prosecution and the defendant.
para.6(3) - in addition, the court may vary or discharge an FGM protection order made by virtue of
paragraph 2(1)(b) or 3 even though no application under sub-paragraph (1) above has
been made to the court.
para.6(4) - paragraph 5 applies to a variation of an FGM protection order as it applies to the
making of such an order (and references in that paragraph to the making of an FGM
protection order are to be read accordingly).
3.4.13.5.

Breach

Offence
FGMA 2003 Sch.2 para.4 1251 : Offence of breaching order
para.4(1) - a person who without reasonable excuse does anything that the person is prohibited
from doing by an FGM protection order is guilty of an offence.
para.4(2) - in the case of an FGM protection order made by virtue of paragraph 5(1), a person can
be guilty of an offence under this paragraph only in respect of conduct engaged in at a
time when the person was aware of the existence of the order.
para.4(3) - where a person is convicted of an offence under this paragraph in respect of any
conduct, the conduct is not punishable as a contempt of court.
para.4(4) - a person cannot be convicted of an offence under this paragraph in respect of any
conduct which has been punished as a contempt of court.
para.4(5) - a person guilty of an offence under this paragraph is liable—

1250
1251
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(a)

on conviction on indictment, to imprisonment for a term not exceeding five years,
or a fine, or both;

(b)

on summary conviction, to imprisonment for a term not exceeding 12 months, or
a fine, or both.
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para.4(6) - a reference in any enactment to proceedings under this Part of this Schedule, or to an
order under this Part of this Schedule, does not include a reference to proceedings for
an offence under this paragraph or to an order made in proceedings for such an
offence.
para.4(7) - “Enactment” includes an enactment contained in subordinate legislation within the
meaning of the Interpretation Act 1978.
Arrest and remand for suspected breach
FGMA 2003 Sch.2 para.7 1252 : Arrest under warrant
para.7(1) - an interested party may apply to the relevant judge for the issue of a warrant for the
arrest of a person if the interested party considers that the person has failed to comply
with an FGM protection order or is otherwise in contempt of court in relation to such an
order.
para.7(2) - the relevant judge must not issue a warrant on an application under sub-paragraph (1)
unless—
(a)

the application is substantiated on oath, and

(b)

the relevant judge has reasonable grounds for believing that the person to be
arrested has failed to comply with the order or is otherwise in contempt of court in
relation to the order.

para.7(3) - in this paragraph “interested party”, in relation to an FGM protection order, means—
(a)

the girl being protected by the order,

(b)

(if a different person) the person who applied for the order, or

(c)

any other person;

but no application may be made under sub-paragraph (1) by a person falling within
paragraph (c) without leave of the relevant judge.
FGMA 2003 Sch.2 para.8 1253 : Remand: general
para.8(1) - the court before which an arrested person is brought by virtue of a warrant under
paragraph 7 may, if the matter is not then disposed of immediately, remand the person
concerned.
para.8(2) - paragraphs 9 to 14 contain further provision about the powers of a court to remand
under this paragraph.
para.8(3) - sub-paragraph (4) applies if a person remanded under this paragraph is granted bail
under paragraphs 10 to 14.
para.8(4) - the person may be required by the relevant judge to comply, before release on bail or
later, with such requirements as appear to the judge to be necessary to secure that the
person does not interfere with witnesses or otherwise obstruct the course of justice.

1252
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FGMA 2003 Sch.2 para.9 1254 : Remand: medical examination and report
para.9(1) - any power to remand a person under paragraph 8(1) may be exercised for the purpose
of enabling a medical examination and report to be made if the relevant judge has
reason to consider that a medical report will be required.
para.9(2) - if such a power is so exercised, the adjournment must not be for more than four weeks
at a time unless the relevant judge remands the accused in custody.
para.9(3) - if the relevant judge remands the accused in custody, the adjournment must not be for
more than three weeks at a time.
para.9(4) - sub-paragraph (5) applies if there is reason to suspect that a person who has been
arrested under a warrant issued on an application under paragraph 7(1) is suffering
from mental disorder within the meaning of the Mental Health Act 1983.
para.9(5) - the relevant judge has the same power to make an order under section 35 of the
Mental Health Act 1983 (remand for report on accused's mental condition) as the
Crown Court has under section 35 of that Act in the case of an accused person within
the meaning of that section.
FGMA 2003 Sch.2 para.10 1255 : Remand: further provision
para.10(1) - where a court has power to remand a person under paragraph 8, the court may
remand the person in custody or on bail.
para.10(2) - if remanded in custody, the person is to be committed to custody to be brought before
the court—
(a)

at the end of the period of remand, or

(b)

at such earlier time as the court may require.

para.10(3) - the court may remand a person on bail—
(a)

by taking from the person a recognizance (with or without sureties) conditioned
as provided in paragraph 11, or

(b)

by fixing the amount of the recognizances with a view to their being taken
subsequently in accordance with paragraph 14 and, in the meantime, committing
the person to custody as mentioned in sub-paragraph (2) above.

para.10(4) - where a person is brought before the court after remand the court may further remand
the person.
para.10(5) - in this paragraph and in paragraphs 11 to 14, references to “the court” includes a
reference to a judge of the court or, in the case of proceedings in a magistrates’ court,
a justice of the peace.
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FGMA 2003 Sch.2 para.11 1256
para.11(1) - where a person is remanded on bail, the court may direct that the person's
recognizance be conditioned for his or her appearance—
(a)

before the court at the end of the period of remand, or

(b)

at every time and place to which during the course of the proceedings the
hearing may from time to time be adjourned.

para.11(2) - where a recognizance is conditioned for a person's appearance as mentioned in subparagraph (1), the fixing of any time for the person next to appear is to be treated as a
remand.
para.11(3) - nothing in this paragraph deprives the court of power at any subsequent hearing to
remand a person afresh.
FGMA 2003 Sch.2 para.12 1257
para.12(1) - the court may not remand a person for a period exceeding 8 clear days unless—
(a)

the court adjourns a case under paragraph 9(1), or

(b)

the person is remanded on bail and both that person and the other party to the
proceedings (or, in the case of criminal proceedings, the prosecution) consent.

para.12(2) - if sub-paragraph (1)(a) applies, the person may be remanded for the period of the
adjournment.
para.12(3) - where the court has power to remand a person in custody, the person may be
committed to the custody of a constable if the remand is for a period not exceeding 3
clear days.
FGMA 2003 Sch.2 para.13 1258
para.13(1) - if the court is satisfied that a person who has been remanded is unable by reason of
illness or accident to appear before the court at the end of the period of remand, the
court may further remand the person in his or her absence.
para.13(2) - the power in sub-paragraph (1) may, in the case of a person who was remanded on
bail, be exercised by enlarging the person's recognizance and those of any sureties to
a later time.
para.13(3) - where a person remanded on bail is bound to appear before the court at any time and
the court has no power to remand the person under sub-paragraph (1), the court may,
in the person's absence, enlarge the person's recognizance and those of any sureties
for the person to a later time.
para.13(4) - the enlargement of a person's recognizance is to be treated as a further remand.
para.13(5) - paragraph 12(1) (limit of remand) does not apply to the exercise of the powers
conferred by this paragraph.
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FGMA 2003 Sch.2 para.14 1259
para.14(1) - this paragraph applies where under paragraph 10(3)(b) the court fixes the amount in
which the principal and the sureties (if any) are to be bound.
para.14(2) - the recognizance may afterwards be taken by a person prescribed by rules of court
(with the same consequences as if it had been entered into before the court).
FGMA 2003 Sch.2 para.15 1260 : Contempt proceedings
para.15 -

the powers of the court in relation to contempt of court arising out of a person's failure
to comply with an FGM protection order, or otherwise in connection with such an order,
may be exercised by the relevant judge.

3.4.13.6.

Effect of FGM protection order on other powers of the court

FGMA 2003 Sch.2 para.16 1261 : Other protection or assistance against female genital
mutilation
para.16(1) - nothing in this Part of this Schedule affects any other protection or assistance
available to a girl who is or may become the victim of a genital mutilation offence.
para.16(2) - in particular, it does not affect—

3.4.13.7.

(a)

the inherent jurisdiction of the High Court;

(b)

any criminal liability;

(c)

any civil remedies under the Protection from Harassment Act 1997;

(d)

any right to an occupation order or a non-molestation order under Part 4 of the
Family Law Act 1996;

(e)

any right to a forced marriage protection order under Part 4A of that Act;

(f)

any protection or assistance under the Children Act 1989;

(g)

any claim in tort.

Interpretation of Sch.2 Part 1

FGMA 2003 Sch.2 para.17 1262 : Interpretation
para.17(1) - in this Part of this Schedule—
“the court”, except as provided in sub-paragraph (2), means the High Court, or the
family court, in England and Wales;
“FGM protection order” means an order under paragraph 1;
“genital mutilation offence” means an offence under section 1, 2 or 3;
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“the relevant judge”, in relation to an FGM protection order, means—
(a)

where the order was made by the High Court, a judge of that court;

(b)

where the order was made by the family court, a judge of that court;

(c)

where the order was made by a court in criminal proceedings under
paragraph 3—
(i)

a judge of that court, or

(ii)

a judge of the High Court or of the family court.

para.17(2) - where the power to make an FGM protection order is exercisable by a court in criminal
proceedings under paragraph 3, references in this Part of this Schedule to “the court”
(other than in paragraph 2) are to be read as references to that court.
para.17(3) - in paragraph (c)(i) of the definition of “relevant judge” in sub-paragraph (1), the
reference to a judge of the court that made the order includes, in the case of criminal
proceedings in a magistrates’ court, a reference to a justice of the peace.
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3.4.14.

Slavery and trafficking prevention orders

3.4.14.1. General
Note: There is a power to make a slavery and trafficking prevention order on application, however
as that order is not made in relation to a sentencing hearing, the details are not included in this
document. See MSA 215 s.15 for details.
What is a slavery and trafficking prevention order?
MSA 2015 s.17 1263 : Effect of slavery and trafficking prevention orders
s.17(1) -

a slavery and trafficking prevention order is an order prohibiting the defendant from
doing anything described in the order.

Interpretation etc.
MSA 2015 s.14 1264 : Slavery and trafficking prevention orders on sentencing
s.14(3) -

a “slavery or human trafficking offence” means an offence listed in Schedule 1.

s.14(5) -

for the purposes of this section, convictions and findings include those taking place
before this section comes into force.

3.4.14.2.

Making the order

Availability
MSA 2015 s.14 1265 : Slavery and trafficking prevention orders on sentencing
s.14(1) -

a court may make a slavery and trafficking prevention order against a person (“the
defendant”) where it deals with the defendant in respect of—
(a)

a conviction for a slavery or human trafficking offence,

(b)

a finding that the defendant is not guilty of a slavery or human trafficking offence
by reason of insanity, or

(c)

a finding that the defendant is under a disability and has done the act charged
against the defendant in respect of a slavery or human trafficking offence.

Trigger offences
MSA 2015 Sch.1 1266 : Slavery and Human Trafficking Offences
1

Nationality, Immigration and Asylum Act 2002 (c. 41)
An offence under section 145 of the Nationality, Immigration and Asylum Act 2002
(trafficking for prostitution).

1263
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2

Sexual Offences Act 2003 (c. 42)
(1) An offence under section 57, 58, 58A, 59 or 59A of the Sexual Offences Act 2003
(trafficking for sexual exploitation).
(2) An offence under section 62 of that Act (committing offence with intent to commit
relevant sexual offence), where the relevant sexual offence the person in
question intended to commit was an offence under section 57, 58, 58A, 59 or
59A of that Act.

3

Criminal Justice (Scotland) Act 2003 (asp 7)
An offence under section 22 of the Criminal Justice (Scotland) Act 2003 (traffic in
prostitution etc).
Asylum and Immigration (Treatment of Claimants, etc.) Act 2004 (c. 19)

4

An offence under section 4 of the Asylum and Immigration (Treatment of Claimants,
etc.) Act 2004 (trafficking for exploitation).
5

Coroners and Justice Act 2009 (c. 25)
An offence under section 71 of the Coroners and Justice Act 2009 (slavery, servitude
and forced or compulsory labour).
Criminal Justice and Licensing (Scotland) Act 2010 (asp 13)

6

An offence under section 47 of the Criminal Justice and Licensing (Scotland) Act 2010
(slavery, servitude and forced or compulsory labour).
7

Modern Slavery Act 2015 (c. 30)
An offence under section 1, 2 or 4 of this Act.
Human Trafficking and Exploitation (Criminal Justice and Support for Victims) Act
(Northern Ireland) 2015 (c. 2 (N.I.))

8

An offence under section 1, 2 or 4 of the Human Trafficking and Exploitation (Criminal
Justice and Support for Victims) Act (Northern Ireland) 2015 (slavery, servitude and
forced or compulsory labour; human trafficking).
9

Ancillary offences
(1) An offence of attempting or conspiring to commit an offence listed in this Schedule.
(2) An offence committed by aiding, abetting, counselling, procuring or inciting the
commission of an offence listed in this Schedule.
(3) An offence under Part 2 of the Serious Crime Act 2007 (encouraging or assisting)
where the offence (or one of the offences) which the person in question intends
or believes would be committed is an offence listed in this Schedule.

Power of Secretary of State to amend Schedule 1
MSA 2015 s.14 1267 : Slavery and trafficking prevention orders on sentencing
s.14(4) -

1267

the Secretary of State may by regulations amend Schedule 1.
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Test to apply
MSA 2015 s.14 1268 : Slavery and trafficking prevention orders on sentencing
s.14(2) -

3.4.14.3.

the court may make the order only if it is satisfied that—
(a)

there is a risk that the defendant may commit a slavery or human trafficking
offence, and

(b)

it is necessary to make the order for the purpose of protecting persons generally,
or particular persons, from the physical or psychological harm which would be
likely to occur if the defendant committed such an offence.

Contents of the order

Test for imposing prohibitions under the order
MSA 2015 s.17 1269 : Effect of slavery and trafficking prevention orders
s.17(2) -

the only prohibitions that may be included in the order are those which the court is
satisfied are necessary for the purpose of protecting persons generally, or particular
persons, from the physical or psychological harm which would be likely to occur if the
defendant committed a slavery or human trafficking offence.

Prohibitions
MSA 2015 s.17 1270 : Effect of slavery and trafficking prevention orders
s.17(3) -

the order may prohibit the defendant from doing things in any part of the United
Kingdom, and anywhere outside the United Kingdom.

MSA 2015 s.18 1271 : Prohibitions on foreign travel
s.18(2) -

s.18(4) -

1268

a “prohibition on foreign travel” means—
(a)

a prohibition on travelling to any country outside the United Kingdom named or
described in the order,

(b)

a prohibition on travelling to any country outside the United Kingdom other than a
country named or described in the order, or

(c)

a prohibition on travelling to any country outside the United Kingdom.

a slavery and trafficking prevention order that contains a prohibition within subsection
(2)(c) must require the defendant to surrender all of the defendant's passports at a
police station specified in the order—
(a)

on or before the date when the prohibition takes effect, or

(b)

within a period specified in the order.
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s.18(5) -

any passports surrendered must be returned as soon as reasonably practicable after
the person ceases to be subject to a slavery and trafficking prevention order containing
a prohibition within subsection (2)(c).

s.18(6) -

subsection (5) does not apply in relation to—
(a)

a passport issued by or on behalf of the authorities of a country outside the
United Kingdom if the passport has been returned to those authorities;

(b)

a passport issued by or on behalf of an international organisation if the passport
has been returned to that organisation.

MSA 2015 s.19 1272 : Requirement to provide name and address
s.19(1) -

a slavery and trafficking prevention order may (as well as imposing prohibitions on the
defendant) require the defendant to comply with subsections (3) to (6).

s.19(2) -

it may do so only if the court is satisfied that the requirement is necessary for the
purpose of protecting persons generally, or particular persons, from the physical or
psychological harm which would be likely to occur if the defendant committed a slavery
or human trafficking offence.

s.19(3) -

before the end of the period of 3 days beginning with the day on which a slavery and
trafficking prevention order requiring the defendant to comply with subsections (3) to
(6) is first served the defendant must, in the way specified in the order, notify the
person specified in the order of the relevant matters.

s.19(4) -

the relevant matters are—

s.19(5) -

(a)

the defendant's name and, where the defendant uses one or more other names,
each of those names, and

(b)

the defendant's home address.

if while the defendant is subject to the order the defendant—
(a)

uses a name which has not been notified under the order, or

(b)

changes home address,

the defendant must, in the way specified in the order, notify the person specified in the
order of the new name or the new home address.
s.19(6) -

the notification must be given before the end of the period of 3 days beginning with the
day on which the defendant uses the name or changes home address.

s.19(7) -

where the order requires the defendant to notify the Director General of the National
Crime Agency or an immigration officer, the Director General or the officer must give
details of any notification to the chief officer of police for each relevant police area.

s.19(8) -

“Relevant police area” means—
(a)

1272

where the defendant notifies a new name, the police area where the defendant
lives;
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(b)

where the defendant notifies a change of home address, the police area where
the defendant lives and (if different) the police area where the defendant lived
before the change of home address.

Length of the order
MSA 2015 s.17 1273 : Effect of slavery and trafficking prevention orders
s.17(4) -

s.17(5) -

subject to section 18(1), a prohibition contained in a slavery and trafficking prevention
order has effect—
(a)

for a fixed period, specified in the order, of at least 5 years, or

(b)

until further order.

a slavery and trafficking prevention order—
(a)

may specify that some of its prohibitions have effect until further order and some
for a fixed period;

(b)

may specify different periods for different prohibitions.

MSA 2015 s.18 1274 : Prohibitions on foreign travel
s.18(1) -

a prohibition on foreign travel contained in a slavery and trafficking prevention order
must be for a fixed period of not more than 5 years.

s.18(3) -

subsection (1) does not prevent a prohibition on foreign travel from being extended for
a further period (of no more than 5 years each time) under section 20.

Court imposes order on defendant already subject to an order
MSA 2015 s.17 1275 : Effect of slavery and trafficking prevention orders
s.17(6) -

if a court makes a slavery and trafficking prevention order in relation to a person who is
already subject to such an order (whether made by that court or another), the earlier
order ceases to have effect.

3.4.14.4.

Variation, renewal, discharge

Interpretation
MSA 2015 s.20 1276 : Variation, renewal and discharge
s.20(10) - in this section “the appropriate court” means—
(a)

where the Crown Court or the Court of Appeal made the slavery and trafficking
prevention order, the Crown Court;

(b)

where an adult magistrates' court made the order—
(i)

1273

that court,
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(c)

(d)

(ii)

an adult magistrates' court for the area in which the defendant lives, or

(iii)

where the application is made by a chief officer of police, any adult
magistrates' court acting for a local justice area that includes any part of the
chief officer's police area;

where a youth court made the order and the defendant is under 18—
(i)

that court,

(ii)

a youth court for the area in which the defendant lives, or

(iii)

where the application is made by a chief officer of police, any youth court
acting for a local justice area that includes any part of the chief officer's
police area;

where a youth court made the order and the defendant is 18 or over—
(i)

an adult magistrates' court for the area in which the defendant lives, or

(ii)

where the application is made by a chief officer of police, any adult
magistrates' court acting for a local justice area that includes any part of the
chief officer's police area.

Who may apply?
MSA 2015 s.20 1277 : Variation, renewal and discharge
s.20(1) -

a person within subsection (2) may apply to the appropriate court for an order varying,
renewing or discharging a slavery and trafficking prevention order.

s.20(2) -

the persons are—
(a)

the defendant;

(b)

the chief officer of police for the area in which the defendant lives;

(c)

a chief officer of police who believes that the defendant is in, or is intending to
come to, that officer's police area;

(d)

where the order was made on an application under section 15 by a chief officer of
police, that officer;

(e)

where the order was made on an application under section 15 by an immigration
officer, an immigration officer;

(f)

where the order was made on an application under section 15 by the Director
General of the National Crime Agency (“the Director General”), the Director
General.

Making the application
MSA 2015 s.20 1278 : Variation, renewal and discharge
s.20(8) -

1277
1278

an application under this section may be made—
(a)

where the appropriate court is the Crown Court, in accordance with rules of court;

(b)

in any other case, by complaint.
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s.20(9) -

where an immigration officer or the Director General makes an application under this
section, the officer or the Director General must give notice of the application to the
chief officer of police for—
(a)

the police area where the defendant lives, or

(b)

a police area which the immigration officer or the Director General believes the
defendant is in or is intending to come to.

Court’s powers
MSA 2015 s.20 1279 : Variation, renewal and discharge
s.20(3) -

on the application the court, after hearing—
(a)

the person making the application, and

(b)

the other persons mentioned in subsection (2) (if they wish to be heard), may
make any order varying, renewing or discharging the slavery and trafficking
prevention order that the court considers appropriate.

Test to apply
MSA 2015 s.20 1280 : Variation, renewal and discharge
s.20(4) -

an order may be renewed, or varied so as to impose additional prohibitions on the
defendant or require the defendant to comply with section 19(3) to (6), only if the court
is satisfied that—
(a)

there is a risk that the defendant may commit a slavery or human trafficking
offence, and

(b)

it is necessary to renew or vary the order for the purpose of protecting persons
generally, or particular persons, from the physical or psychological harm which
would be likely to occur if the defendant committed such an offence.

Extent of renewed or varied order
MSA 2015 s.20 1281 : Variation, renewal and discharge
s.20(5) -

1279

any renewed or varied order—
(a)

may contain only those prohibitions which the court is satisfied are necessary for
that purpose,

(b)

may require the defendant to comply with section 19(3) to (6) only if the court is
satisfied that the requirement is necessary for that purpose.

Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1281
Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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Limit on discharging orders
MSA 2015 s.20 1282 : Variation, renewal and discharge
s.20(6) -

the court must not discharge an order before the end of 5 years beginning with the day
on which the order was made, without the consent of—
(a)

the defendant and the chief officer of police for the area in which the defendant
lives, or

(b)

where the application is made by a chief officer of police, the defendant and that
chief officer.

s.20(7) -

subsection (6) does not apply to an order containing a prohibition on foreign travel and
no other prohibitions.

3.4.14.5.

Interim orders

MSA 2015 s.21 1283 : Interim slavery and trafficking prevention orders
s.21(1) -

this section applies where an application under section 15 (“the main application”) has
not been determined.

s.21(2) -

an application for an interim slavery and trafficking prevention order—
(a)

may be made by the complaint by which the main application is made, or

(b)

if the main application has been made, may be made by the person who has
made that application, by complaint to the court to which that application has
been made.

s.21(3) -

the court may, if it considers it just to do so, make an interim slavery and trafficking
prevention order.

s.21(4) -

an interim slavery and trafficking prevention order is an order which prohibits the
defendant from doing anything described in the order.

s.21(5) -

the order may prohibit the defendant from doing things in any part of the United
Kingdom, and anywhere outside the United Kingdom.

s.21(6) -

the order may (as well as imposing prohibitions on the defendant) require the
defendant to comply with subsections (3) to (6) of section 19.
If it does, those subsections apply as if references to a slavery and trafficking
prevention order were to an interim slavery and trafficking prevention order.

s.21(7) -

1282
1283

the order—
(a)

has effect only for a fixed period, specified in the order;

(b)

ceases to have effect, if it has not already done so, on the determination of the
main application.

Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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s.21(8) -

the applicant or the defendant may by complaint apply to the court that made the
interim slavery and trafficking prevention order for the order to be varied, renewed or
discharged.

3.4.14.6.

Appeals

Order (and interim orders) appealable as if it were a sentence
MSA 2015 s.22 1284 : Appeals
s.22(1) -

s.22(2) -

a defendant may appeal against the making of a slavery and trafficking prevention
order—
(a)

where the order was made under section 14(1)(a), as if the order were a
sentence passed on the defendant for the offence;

(b)

where the order was made under section 14(1)(b) or (c), as if the defendant had
been convicted of the offence and the order were a sentence passed on the
defendant for the offence;

(c)

where the order was made on an application under section 15, to the Crown
Court.

a defendant may appeal to the Crown Court against the making of an interim slavery
and trafficking prevention order.

Variations, renewals and discharges
MSA 2015 s.22 1285 : Appeals
s.22(3) -

a defendant may appeal against the making of an order under section 20, or the refusal
to make such an order—
(a)

where the application for such an order was made to the Crown Court, to the
Court of Appeal;

(b) in any other case, to the Crown Court.
Powers on appeal
MSA 2015 s.22 1286 : Appeals
s.22(4) -

1284

on an appeal under subsection (1)(c), (2) or (3)(b), the Crown Court may make such
orders as may be necessary to give effect to its determination of the appeal, and may
also make such incidental or consequential orders as appear to it to be just.

Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
1286
Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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Effect of orders made on appeal
MSA 2015 s.22 1287 : Appeals
s.22(5) -

any order made by the Crown Court on an appeal under subsection (1)(c) or (2) is for
the purposes of section 20(10) or 21(8) (respectively) to be treated as if it were an
order of the court from which the appeal was brought.

s.22(6) -

subsection (5) does not apply to an order directing that an application be reheard by a
magistrates' court.

1287

Commencement: 31 July 2015, SI 2015/1476 reg.2(b).
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3.5

Financial ancillary orders

3.5.1.

Victim-oriented

3.5.1.1.

Compensation orders

3.5.1.1.1

General

Offenders are not able to buy shorter sentences
R. v Copley (1979) 1 Cr. App. R. (S.) 55
It is not open to offenders to buy their way out of prison, or to buy shorter sentences, by offering
money in the way of compensation.
A compensation order is not a punishment
R. v Dorton (1987) 9 Cr. App. R. (S.) 514
…it is not right, certainly not right in every case and certainly not right in this case, to regard the
imposition of a compensation order as being by way of additional punishment. (French J, at p.514)
3.5.1.1.2

Availability and power to order

When can an order be imposed?
PCC(S)A 2000 s.130 1288 : Compensation order against convicted persons
s.130(1) - a court by or before which a person is convicted of an offence, instead of or in addition
to dealing with him in any other way, may, on application or otherwise, make an order
(in this Act referred to as a “compensation order”) requiring him—
(a)

to pay compensation for any personal injury, loss or damage resulting from that
offence or any other offence which is taken into consideration by the court in
determining sentence; or

(b)

to make payments for funeral expenses or bereavement in respect of a death
resulting from any such offence, other than a death due to an accident arising out
of the presence of a motor vehicle on a road;

but this is subject to the following provisions of this section and to section 131 below.
Mandatory or required sentences
PCC(S)A 2000 s.130 1289 : Compensation order against convicted persons
s.130(2) - where the person is convicted of an offence the sentence for which is fixed by law or
falls to be imposed under a provision mentioned in subsection (2ZA), subsection (1)
above shall have effect as if the words “instead of or” were omitted.
s.130(2ZA) - the provisions referred to in subsection (2) are—

1288
1289

(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988;

(d)

section 110(2) or 111(2) of this Act;

(e)

section 224A, 225(2) or 226(2) of the Criminal Justice Act 2003;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

s.130(2A) - a court must consider making a compensation order in any case where this section
empowers it to do so.
Theft/Fraud where damage occurred out of owner’s possession
PCC(S)A 2000 s.130 1290 : Compensation order against convicted persons
s.130(5) - in the case of an offence under the Theft Act 1968 or Fraud Act 2006, where the
property in question is recovered, any damage to the property occurring while it was
out of the owner’s possession shall be treated for the purposes of subsection (1) above
as having resulted from the offence, however and by whomever the damage was
caused.
Funeral expenses
PCC(S)A 2000 s.130 1291 : Compensation order against convicted persons
s.130(9) - a compensation order in respect of funeral expenses may be made for the benefit of
any one who incurred the expenses.
Bereavement
PCC(S)A 2000 s.130 1292 : Compensation order against convicted persons
s.130(10) - a compensation order in respect of bereavement may be made only for the benefit of a
person for whose benefit a claim for damages for bereavement could be made under
section 1A of the Fatal Accidents Act 1976; and the amount of compensation in respect
of bereavement shall not exceed the amount for the time being specified in section
1A(3) of that Act.
Duty to give reasons where compensation order not made
PCC(S)A 2000 s.130 1293 : Compensation order against convicted persons
s.130(3) - a court shall give reasons, on passing sentence, if it does not make a compensation
order in a case where this section empowers it to do so.

1290

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1292
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1293
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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3.5.1.1.3

Motor-vehicle exception

Power to make the order
PCC(S)A 2000 s.130 1294 : Compensation order against convicted persons
s.130(6) - a compensation order may only be made in respect of injury, loss or damage (other
than loss suffered by a person’s dependants in consequence of his death) which was
due to an accident arising out of the presence of a motor vehicle on a road, if—
(a)

it is in respect of damage which is treated by subsection (5) above as resulting
from an offence under the Theft Act 1968 or Fraud Act 2006; or

(b)

it is in respect of injury, loss or damage as respects which—
(i)

the offender is uninsured in relation to the use of the vehicle; and

(ii)

compensation is not payable under any arrangements to which the
Secretary of State is a party.

Setting the amount
PCC(S)A 2000 s.130 1295 : Compensation order against convicted persons
s.130(7) - where a compensation order is made in respect of injury, loss or damage due to an
accident arising out of the presence of a motor vehicle on a road, the amount to be
paid may include an amount representing the whole or part of any loss of or reduction
in preferential rates of insurance attributable to the accident.
Interpretation etc.
PCC(S)A 2000 s.130 1296 : Compensation order against convicted persons
s.130(8) - a vehicle the use of which is exempted from insurance by section 144 of the Road
Traffic Act 1988 is not uninsured for the purposes of subsection (6) above.
3.5.1.1.4

Deciding whether or not to make an order

Must prove a loss/injury
Note: There are several cases which establish the principle that the loss must be proved and that
where the loss is disputed an order should not be made until proven, as an example, see R. v
Kneeshaw (1974) 58 Cr. App. R. 439.
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council
p.165 [7]

In cases where it is difficult to ascertain the full amount of the loss suffered by the
victim, consideration should be given to making a compensation order for an amount
representing the agreed or likely loss. Where relevant information is not immediately
available, it may be appropriate to grant an adjournment for it to be obtained.

1294

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1296
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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R. v Cooper (1982) 4 Cr. App. R. (S.) 55
An award of compensation is not appropriate where matters such as full details of the injury and
matters which may reduce the amount of compensation are not ascertained and cannot be
ascertained. In such circumstances proceedings in the County Court would be more appropriate.
Complex cases
R. v James [2003] EWCA Crim 811; [2003] 2 Cr. App. R. (S.) 97 (p.574)
It is wrong to make a compensation order where there are difficult and complex issues of liability
and the sum claimed is neither agreed nor proved.
Order should be attributed to relevant offence
TICs and Totality Guideline, Sentencing Council
p.12

Where compensation is being ordered, that will need to be attributed to the relevant
offence as will any necessary ancillary orders.

3.5.1.1.5

Fixing the amount

General
PCC(S)A 2000 s.130 1297 : Compensation order against convicted persons
s.130(4) - compensation under subsection (1) above shall be of such amount as the court
considers appropriate, having regard to any evidence and to any representations that
are made by or on behalf of the accused or the prosecutor.
s.130(11) - in determining whether to make a compensation order against any person, and in
determining the amount to be paid by any person under such an order, the court shall
have regard to his means so far as they appear or are known to the court.
R. v Amey (1982) 4 Cr. App. R. (S) 410
Care must be taken to ensure that the evidence is sufficient before making an order. The amount
of loss should be established by evidence, not inference or guesswork.
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council
Note: Pages 165 and 166 of the guidelines specify suggested amounts for physical injury. They
are taken from the CICS (2001). The CICS table was updated in 2012.
Global orders
TICs and Totality Guideline, Sentencing Council p.16
The court should not fix a global compensation figure unless the offences were committed against
the same victim (R v Warton [1976] Crim LR 520). Where there are competing claims for limited
funds, the total compensation available should normally be apportioned on a pro rata basis (R v
Miller [1976] Crim LR 694).

1297
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Offenders aged under 18
PCC(S)A 2000 s.131 1298 : Limit on amount payable under compensation order of magistrates’
court in case of young offender
s.131(A1) - this section applies if (but only if) a magistrates’ court has convicted a person aged
under 18 (“the offender”) of an offence or offences.
s.131(1) - the compensation to be paid under a compensation order made by the court in respect
of the offence, or any one of the offences, shall not exceed £5,000.
s.131(2) - the compensation or total compensation to be paid under a compensation order or
compensation orders made by the court in respect of any offence or offence taken into
consideration in determining sentence shall not exceed the difference (if any)
between—
(a)

the amount or total amount which under subsection (1) above is the maximum for
the offence or offences of which the offender has been convicted; and

(b)

the amount or total amounts (if any) which are in fact ordered to be paid in
respect of that offence or those offences.

Payment by instalments
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council, p.167
Where the offender has little money, the order may have to be scaled down or additional time
allowed to pay; the court may allow compensation to be paid over a period of up to three years in
appropriate cases.
3.5.1.1.6

Effect of compensation order on damages awarded in civil proceedings

PCC(S)A 2000 s.134 1299 : Effect of compensation order on subsequent award of damages in
civil proceedings
s.134(1) - this section shall have effect where a compensation order, or a service compensation
order, has been made in favour of any person in respect of any injury, loss or damage
and a claim by him in civil proceedings for damages in respect of the injury, loss or
damage subsequently falls to be determined.
s.134(2) - the damages in the civil proceedings shall be assessed without regard to the order, but
the plaintiff may only recover an amount equal to the aggregate of the following—
(a)

any amount by which they exceed the compensation; and

(b)

a sum equal to any portion of the compensation which he fails to recover,

and may not enforce the judgment, so far as it relates to a sum such as is mentioned in
paragraph (b) above, without the leave of the court.
s.134(3) - in this section “service compensation order” means a service compensation order
under the Armed Forces Act 2006.

1298
1299

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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3.5.1.1.7

Interaction with other sentencing orders

Community orders
TICs and Totality Guideline, Sentencing Council, p.16
A compensation order can be combined with a community order.
Confiscation orders
TICs and Totality Guideline, Sentencing Council, p.16
A compensation order can be combined with a confiscation order where the amount that may be
realised is sufficient. If such an order is made, priority should be given to compensation (R v
Mitchell [2001] Crim LR 239).
POCA 2002 s.13 1300 : Effect of order on court’s other powers
s.13(1) -

if the court makes a confiscation order it must proceed as mentioned in subsections (2)
and (4) in respect of the offence or offences concerned.

s.13(2) -

the court must take account of the confiscation order before—

s.13(3) -

(a)

it imposes a fine on the defendant, or

(b)

it makes an order falling within subsection (3).

these orders fall within this subsection—
(a)

an order involving payment by the defendant, other than [an order under section
21A of the Prosecution of Offences Act 1985 (criminal courts charge) or a priority
order;

(b)

an order under section 27 of the Misuse of Drugs Act 1971 (c. 38) (forfeiture
orders);

(c)

an order under section 143 of the Sentencing Act (deprivation orders);

(d)

an order under section 23 or 23A of the Terrorism Act 2000 (c. 11) (forfeiture
orders).

s.13(3A) - in this section “priority order” means any of the following—

1300
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(a)

a compensation order under section 130 of the Sentencing Act;

(b)

an order requiring payment of a surcharge under section 161A of the Criminal
Justice Act 2003;

(c)

an unlawful profit order under section 4 of the Prevention of Social Housing
Fraud Act 2013.

Commencement: 24 March 2003, SI 2003/333 art.2 and Sch.1, as amended by SCA 2015 s.6 on 1 June
2015.
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Discharges
PCC(S)A 2000 s.12 1301 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: a compensation
order

Disqualification from being a company director
R. v Holmes (1992) 13 Cr. App. R. (S.) 29
A sentencer who imposes a compensation order should be careful not to reduce or inhibit the
offender’s means to pay the order. When a compensation order is made, it is generally wrong in
principle to inhibit offenders from freely engaging in business activities which must have been
contemplated as necessary for the purposes of fulfilling their obligations under the compensation
order, by disqualifying them from acting as directors of companies.
Fines
PCC(S)A 2000 s.130 1302 : Compensation order against convicted persons
s.130(12) - where the court considers—
(a)

that it would be appropriate both to impose a fine and to make a compensation
order, but

(b)

that the offender has insufficient means to pay both an appropriate fine and
appropriate compensation,

the court shall give preference to compensation (though it may impose a fine as well).
TICs and Totality Guideline, Sentencing Council, p.16
Priority is given to the imposition of a compensation order over a fine. This does not affect
sentences other than fines. This means that the fine should be reduced or, if necessary, dispensed
with altogether, to enable the compensation to be paid.
Imprisonment (immediate)
TICs and Totality Guideline, Sentencing Council, p 16
A compensation order can be combined with a sentence of immediate custody where the offender
is clearly able to pay or has good prospects of employment on his release from custody.
Suspended sentence orders
TICs and Totality Guideline, Sentencing Council, p 16
A compensation order can be combined with a suspended sentence order.
Note: The guideline cites PCC(S)A 2000 s.118(5) as its authority for this proposition; a suspended
sentence order is an order under the CJA 2003. The order under the 2000 Act to which s.118
applies is a suspended sentence. This provision has been repealed subject to certain savings.
There is no provision dealing with SSOs under the 2003 Act.

1301
1302

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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Surcharge
CJA 2003 s.161A 1303 : Court’s duty to order payment of surcharge
s.161A(3) - where a court dealing with an offender considers–
(a)

that it would be appropriate to make one or more of a compensation order, an
unlawful profit order and a slavery and trafficking reparation order, but

(b)

that he has insufficient means to pay both the surcharge and and appropriate
amounts under such of those orders as it would be appropriate to make,

the court must reduce the surcharge accordingly (if necessary to nil).
Surcharge where order made/varied on appeal
PCC(S)A 2000 s.132 1304 : Compensation orders: appeals etc.
s.132(4A) - where an order is made in respect of a person under subsection (3) or (4) above, the
Court of Appeal or the Supreme Court shall make such order for the payment of a
surcharge under section 161A of the Criminal Justice Act 2003, or such variation of the
order of the Crown Court under that section, as is necessary to secure that the
person’s liability under that section is the same as it would be if he were being dealt
with by the Crown Court.
3.5.1.1.8

Review of compensation orders

Power
PCC(S)A 2000 s.133 1305 : Review of compensation orders
s.133(1) - the magistrates’ court for the time being having functions in relation to the enforcement
of a compensation order (in this section referred to as “the appropriate court”) may, on
the application of the person against whom the compensation order was made,
discharge the order or reduce the amount which remains to be paid; but this is subject
to subsections (2) to (4) below.
When can the power be exercised?
PCC(S)A 2000 s.133 1306 : Review of compensation orders
s.133(2) - the appropriate court may exercise a power conferred by subsection (1) above only—

1303

(a)

at a time when (disregarding any power of a court to grant leave to appeal out of
time) there is no further possibility of an appeal on which the compensation order
could be varied or set aside; and

(b)

at a time before the person against whom the compensation order was made has
paid into court the whole of the compensation which the order requires him to
pay.

Commencement: 1 April 2007, as inserted by DVCVA 2004 s.14(1), SI 2007/602 art.2(a).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1305
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1306
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1304
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s.133(3) - the appropriate court may exercise a power conferred by subsection (1) above only if it
appears to the court—
(a)

that the injury, loss or damage in respect of which the compensation order was
made has been held in civil proceedings to be less than it was taken to be for the
purposes of the order; or

(b)

in the case of a compensation order in respect of the loss of any property, that
the property has been recovered by the person in whose favour the order was
made; or

(c)

that the means of the person against whom the compensation order was made
are insufficient to satisfy in full both the order and any or all of the following made
against him in the same proceedings—

(d)

(i)

a confiscation order under Part 6 of the Criminal Justice Act 1988 or Part 2
of the Proceeds of Crime Act 2002;

(ii)

an unlawful profit order under section 4 of the Prevention of Social Housing
Fraud Act 2013;

(iii)

a slavery and trafficking reparation order under section 8 of the Modern
Slavery Act 2015; or

that the person against whom the compensation order was made has suffered a
substantial reduction in his means which was unexpected at the time when the
order was made, and that his means seem unlikely to increase for a considerable
period.

Must get consent of Crown Court
PCC(S)A 2000 s.133 1307 : Review of compensation orders
s.133(4) - where the compensation order was made by the Crown Court, the appropriate court
shall not exercise any power conferred by subsection (1) above in a case where it is
satisfied as mentioned in paragraph (c) or (d) of subsection (3) above unless it has first
obtained the consent of the Crown Court.
Orders made on appeal
PCC(S)A 2000 s.133 1308 : Review of compensation orders
s.133(5) - where the compensation order has been made on appeal, for the purposes of
subsection (4) above it shall be deemed—

1307
1308

(a)

if it was made on an appeal brought from a magistrates’ court, to have been
made by that magistrates’ court;

(b)

if it was made on an appeal brought from the Crown Court or from the criminal
division of the Court of Appeal, to have been made by the Crown Court.

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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3.5.1.1.9

Appeals

Compensation not payable until time limit to appeal conviction or sentence or vary
sentence has expired
PCC(S)A 2000 s.132 1309 : Compensation orders: appeals etc.
s.32(1) -

a person in whose favour a compensation order is made shall not be entitled to receive
the amount due to him until (disregarding any power of a court to grant leave to appeal
out of time) there is no further possibility of an appeal on which the order could be
varied or set aside.

s.132(2) - the Criminal Procedure Rules may make provision regarding the way in which the
magistrates’ court for the time being having functions (by virtue of section 41(1) of the
Administration of Justice Act 1970) in relation to the enforcement of a compensation
order is to deal with money paid in satisfaction of the order where the entitlement of the
person in whose favour it was made is suspended.
Court of Appeal: Power to annul or vary order
PCC(S)A 2000 s.132 1310 : Compensation orders: appeals etc.
s.132(3) - the Court of Appeal may by order annul or vary any compensation order made by the
court of trial, although the conviction is not quashed; and the order, if annulled, shall
not take effect and, if varied, shall take effect as varied.
Order made/varied on appeal: Surcharge
PCC(S)A 2000 s.132 1311 : Compensation orders: appeals etc.
s.132(4A) - where an order is made in respect of a person under subsection (3) or (4) above, the
Court of Appeal or the Supreme Court shall make such order for the payment of a
surcharge under section 161A of the Criminal Justice Act 2003, or such variation of the
order of the Crown Court under that section, as is necessary to secure that the
person’s liability under that section is the same as it would be if he were being dealt
with by the Crown Court.
TICs
PCC(S)A 2000 s.132 1312 : Compensation orders: appeals etc.
s.132(5) - where a compensation order has been made against any person in respect of an
offence taken into consideration in determining his sentence—
(a)

1309

the order shall cease to have effect if he successfully appeals against his
conviction of the offence or, if more than one, all the offences, of which he was
convicted in the proceedings in which the order was made;

Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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(b)

he may appeal against the order as if it were part of the sentence imposed in
respect of the offence or, if more than one, any of the offences, of which he was
so convicted.

Supreme Court: Power to order
PCC(S)A 2000 s.132 1313 : Compensation orders: appeals etc.
s.132(4) - where the Supreme Court restores a conviction, it may make any compensation order
which the court of trial could have made.
3.5.1.2.

Restitution Orders

3.5.1.2.1

Making the order

Availability
PCC(S)A 2000 s.148 1314 : Restitution orders
s.148(1) - this section applies where goods have been stolen, and either—
(a)

a person is convicted of any offence with reference to the theft (whether or not
the stealing is the gist of his offence); or

(b)

a person is convicted of any other offence, but such an offence as is mentioned
in paragraph (a) above is taken into consideration in determining his sentence.

s.148(5) - the court shall not exercise the powers conferred by this section unless in the opinion
of the court the relevant facts sufficiently appear from evidence given at the trial or the
available documents, together with admissions made by or on behalf of any person in
connection with any proposed exercise of the powers.
s.148(6) - in subsection (5) above “the available documents” means—
(a)

any written statements or admissions which were made for use, and would have
been admissible, as evidence at the trial; and

(b)

such documents as were served on the offender in pursuance of regulations
made under paragraph 1 of Schedule 3 to the Crime and Disorder Act 1998.

Application not necessary
PCC(S)A 2000 s.149 1315 : Restitution orders: supplementary
s.149(1) - the following provisions of this section shall have effect with respect to section 148
above.
s.149(2) - the powers conferred by subsections (2)(c) and (4) of that section shall be exercisable
without any application being made in that behalf or on the application of any person
appearing to the court to be interested in the property concerned.

1313
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Power to order
PCC(S)A 2000 s.148 1316 : Restitution orders
s.148(2) - where this section applies, the court by or before which the offender is convicted may
on the conviction (whether or not the passing of sentence is in other respects deferred)
exercise any of the following powers—
(a)

the court may order anyone having possession or control of the stolen goods to
restore them to any person entitled to recover them from him; or

(b)

on the application of a person entitled to recover from the person convicted any
other goods directly or indirectly representing the stolen goods (as being the
proceeds of any disposal or realisation of the whole or part of them or of goods
so representing them), the court may order those other goods to be delivered or
transferred to the applicant; or

(c)

the court may order that a sum not exceeding the value of the stolen goods shall
be paid, out of any money of the person convicted which was taken out of his
possession on his apprehension, to any person who, if those goods were in the
possession of the person convicted, would be entitled to recover them from him;

and in this subsection “the stolen goods” means the goods referred to in subsection (1)
above.
R. v Church (1971) 55 Cr. App. R. 65
The court has no power to receive evidence after the conclusion of the trial to establish the basis
for making a restitution order. Restitution orders should only be made in the plainest cases.
Crown money
PCC(S)A 2000 s.148 1317 : Restitution orders
s.148(11) - an order may be made under this section in respect of money owed by the Crown.
Recovery limited to value of goods
PCC(S)A 2000 s.148 1318 : Restitution orders
s.148(3) - where the court has power on a person’s conviction to make an order against him both
under paragraph (b) and under paragraph (c) of subsection (2) above with reference to
the stealing of the same goods, the court may make orders under both paragraphs
provided that the person in whose favour the orders are made does not thereby
recover more than the value of those goods.

1316
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Consequential victims
PCC(S)A 2000 s.148 1319 : Restitution orders
s.148(4) - where the court on a person’s conviction makes an order under subsection (2)(a)
above for the restoration of any goods, and it appears to the court that the person
convicted—
(a)

has sold the goods to a person acting in good faith, or

(b)

has borrowed money on the security of them from a person so acting,

the court may order that there shall be paid to the purchaser or lender, out of any
money of the person convicted which was taken out of his possession on his
apprehension, a sum not exceeding the amount paid for the purchase by the purchaser
or, as the case may be, the amount owed to the lender in respect of the loan.
Effect of order
PCC(S)A 2000 s.148 1320 : Restitution orders
s.148(7) - any order under this section shall be treated as an order for the restitution of property
within the meaning of section 30 of the Criminal Appeal Act 1968 (which relates to the
effect on such orders of appeals).
Definitions
PCC(S)A 2000 s.148 1321 : Restitution orders
s.148(8) - subject to subsection (9) below, references in this section to stealing shall be construed
in accordance with section 1(1) of the Theft Act 1968 (read with the provisions of that
Act relating to the construction of section 1(1)).
s.148(9) - Subsections (1) and (4) of section 24 of that Act (interpretation of certain provisions)
shall also apply in relation to this section as they apply in relation to the provisions of
that Act relating to goods which have been stolen.
s.148(10) - in this section and section 149 below, “goods”, except in so far as the context
otherwise requires, includes money and every other description of property (within the
meaning of the Theft Act 1968) except land, and includes things severed from the land
by stealing.
3.5.1.2.2

Appeals

CAA 1968 s.30 1322 : Restitution of property
s.30(1) -

the operation of an order for the restitution of property to a person made by the Crown
Court shall, unless the Court direct to the contrary in any case in which, in their opinion,
the title to the property is not in dispute, be suspended until (disregarding any power of
a court to grant leave to appeal out of time) there is no further possibility of an appeal

1319
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on which the order could be varied or set aside, and provision may be made by rules of
court for the custody of any property in the meantime.
s.30(2) -

the Court of Appeal may by order annul or vary any order made by the court of trial for
the restitution of property to any person, although the conviction is not quashed; and
the order, if annulled, shall not take effect and, if varied, shall take effect as so varied.

s.30(3) -

where the Supreme Court restores a conviction, it may make any order for the
restitution of property which the court of trial could have made.

PCC(S)A 2000 s.149 1323 : Restitution orders: supplementary
Order is suspended until time period to appeal has expired
s.149(1) - the following provisions of this section shall have effect with respect to section 148
above.
s.149(4) - any order under that section made by a magistrates’ court shall be suspended—
(a)

in any case until the end of the period for the time being prescribed by law for the
giving of notice of appeal against a decision of a magistrates’ court;

(b)

where notice of appeal is given within the period so prescribed, until the
determination of the appeal;

but this subsection shall not apply where the order is made under section 148(2)(a) or
(b) and the court so directs, being of the opinion that the title to the goods to be
restored or, as the case may be, delivered or transferred under the order is not in
dispute.
TICS
PCC(S)A 2000 s.149 1324 : Restitution orders: supplementary
s.149(1) - the following provisions of this section shall have effect with respect to section 148
above.
s.149(3) - where an order is made under that section against any person in respect of an offence
taken into consideration in determining his sentence—

1323
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(a)

the order shall cease to have effect if he successfully appeals against his
conviction of the offence or, if more than one, all the offences, of which he was
convicted in the proceedings in which the order was made;

(b)

he may appeal against the order as if it were part of the sentence imposed in
respect of the offence or, if more than one, any of the offences, of which he was
so convicted.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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3.5.2.

Slavery and trafficking reparation orders

3.5.2.1.

General

What is a slavery and trafficking reparation order?
MSA 2015 s.9 1325 : Effect of slavery and trafficking reparation orders
s.9(1) -

a slavery and trafficking reparation order is an order requiring the person against whom
it is made to pay compensation to the victim of a relevant offence for any harm
resulting from that offence.

s.9(2) -

“Relevant offence” means—
(a)

the offence under section 1, 2 or 4 of which the person is convicted;

(b)

any other offence under section 1, 2 or 4 which is taken into consideration in
determining the person’s sentence.

Interpretation
MSA 2015 s.8 1326 : Power to make slavery and trafficking reparation orders
s.8(8) -

in this section—
(a)

“the court” means—
(i)

the Crown Court, or

(ii)

any magistrates’ court that has power to make a confiscation order by
virtue of an order under section 97 of the Serious Organised Crime and
Police Act 2005 (confiscation orders by magistrates’ courts);

(b)

“confiscation order” means a confiscation order under section 6 of the Proceeds
of Crime Act 2002;

(c)

a confiscation order is made in respect of an offence if the offence is the offence
(or one of the offences) concerned for the purposes of Part 2 of that Act.

MSA 2015 s.13 1327 : Interpretation of Part 1
s.13(1) -

in this Part—
“captain” means master (of a ship) or commander (of an aircraft);
“confiscation order” has the meaning given by section 8(8);
“the Human Rights Convention” means the Convention for the Protection of Human
Rights and Fundamental Freedoms agreed by the Council of Europe at Rome on 4th
November 1950;
“land vehicle” means any vehicle other than a ship or aircraft;
“ship” includes every description of vessel (including a hovercraft) used in navigation;
“slavery and trafficking reparation order” means an order made under section 8;
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“UK national” means—
(a)

a British citizen,

(b)

a person who is a British subject by virtue of Part 4 of the British Nationality Act
1981 and who has a right of abode in the United Kingdom, or

(c)

a person who is a British overseas territories citizen by virtue of a connection with
Gibraltar.

s.13(2) -

in sections 8 and 10, references to provisions of the Proceeds of Crime Act 2002
include references to those provisions as amended or otherwise modified by virtue of
an order (whenever made) under section 97 of the Serious Organised Crime and
Police Act 2005 (confiscation orders by magistrates’ courts).

s.13(3) -

in sections 11 and 12, a reference to being an owner of a vehicle, ship or aircraft
includes a reference to being any of a number of persons who jointly own it.

3.5.2.2.

Making the order

Availability
MSA 2015 s.8 1328 : Power to make slavery and trafficking reparation orders
s.8(1) -

s.8(2) -

the court may make a slavery and trafficking reparation order against a person if—
(a)

the person has been convicted of an offence under section 1, 2 or 4, and

(b)

a confiscation order is made against the person in respect of the offence.

the court may also make a slavery and trafficking reparation order against a person if—
(a)

by virtue of section 28 of the Proceeds of Crime Act 2002 (defendants who
abscond during proceedings) a confiscation order has been made against a
person in respect of an offence under section 1, 2 or 4, and

(b)

the person is later convicted of the offence.

s.8(3) -

the court may make a slavery and trafficking reparation order against the person in
addition to dealing with the person in any other way (subject to section 10(1)).

s.8(4) -

in a case within subsection (1) the court may make a slavery and trafficking reparation
order against the person even if the person has been sentenced for the offence before
the confiscation order is made.

Application of compensation order provisions to slavery and trafficking reparation orders
MSA 2015 s.10 1329 : Slavery and trafficking reparation orders: supplementary provision
s.10(2) -

where the court makes a slavery and trafficking reparation order as mentioned in
section 8(4), for the purposes of the following provisions the person’s sentence is to be
regarded as imposed or made on the day on which the order is made—
(a)

1328
1329
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section 18(2) of the Criminal Appeal Act 1968 (time limit for notice of appeal or
application for leave to appeal);

Commencement: 31 July 2015, SI 2015/1476 reg.2(a).
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(b)
s.10(3) -

paragraph 1 of Schedule 3 to the Criminal Justice Act 1988 (time limit for notice
of application for leave to refer a case under section 36 of that Act).

sections 132 to 132 of the Powers of Criminal Courts (Sentencing) Act 2000 (appeals,
review etc of compensation orders) apply to slavery and trafficking reparation orders as
if—
(a)

references to a compensation order were references to a slavery and trafficking
reparation order;

(b)

references to the court of trial were references to the court (within the meaning of
section 8 above);

(c)

references to injury, loss or damage were references to harm;

(d)

the reference in section 133(3)(c)(iii) to a slavery and trafficking reparation order
under section 8 above were to a compensation order under section 130 of that
Act;

(e)

in section 134 the references to service compensation orders were omitted.

Determining whether or not to make an order
MSA 2015 s.8 1330 : Power to make slavery and trafficking reparation orders
s.8(5) -

in determining whether to make a slavery and trafficking reparation order against the
person the court must have regard to the person’s means.

Determining the amount
MSA 2015 s.9 1331 : Effect of slavery and trafficking reparation orders
s.9(3) -

the amount of the compensation is to be such amount as the court considers
appropriate having regard to any evidence and to any representations made by or on
behalf of the person or the prosecutor, but subject to subsection (4).

s.9(4) -

the amount of the compensation payable under the slavery and trafficking reparation
order (or if more than one order is made in the same proceedings, the total amount of
the compensation payable under those orders) must not exceed the amount the person
is required to pay under the confiscation order.

s.9(5) -

in determining the amount to be paid by the person under a slavery and trafficking
reparation order the court must have regard to the person’s means.

s.9(6) -

in subsection (4) “the confiscation order” means the confiscation order within section
8(1)(b) or (2)(a) (as the case may be).

1330
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Reparation orders take preference over fines
MSA 2015 s.8 1332 : Power to make slavery and trafficking reparation orders
s.8(6) -

if the court considers that—
(a)

it would be appropriate both to impose a fine and to make a slavery and
trafficking reparation order, but

(b)

the person has insufficient means to pay both an appropriate fine and appropriate
compensation under such an order,

the court must give preference to compensation (although it may impose a fine as
well).
Duty of court to give reasons when not making an order
MSA 2015 s.8 1333 : Power to make slavery and trafficking reparation orders
s.8(7) -

3.5.2.3.

in any case in which the court has power to make a slavery and trafficking reparation
order it must—
(a)

consider whether to make such an order (whether or not an application for such
an order is made), and

(b)

if it does not make an order, give reasons.

Interaction with other sentencing orders

Compensation orders
MSA 2015 s.10 1334 : Slavery and trafficking reparation orders: supplementary provision
s.10(1) -

a slavery and trafficking reparation order and a compensation order under section 130
of the Powers of Criminal Courts (Sentencing) Act 2000 may not both be made in
respect of the same offence.

Confiscation orders
MSA 2015 s.10 1335 : Slavery and trafficking reparation orders: supplementary provision
s.10(4) -

if under section 21 or 22 of the Proceeds of Crime Act 2002 the court varies a
confiscation order so as to increase the amount required to be paid under that order, it
may also vary any slavery and trafficking reparation order made by virtue of the
confiscation order so as to increase the amount required to be paid under the slavery
and trafficking reparation order.

s.10(5) -

if under section 23 or 29 of that Act the court varies a confiscation order so as to
reduce the amount required to be paid under that order, it may also—
(a)

1332

vary any relevant slavery and trafficking reparation order so as to reduce the
amount which remains to be paid under that order;
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(b)

discharge any relevant slavery and trafficking reparation order.

s.10(6) -

if under section 24 of that Act the court discharges a confiscation order, it may also
discharge any relevant slavery and trafficking reparation order.

s.10(7) -

for the purposes of subsections (5) and (6) a slavery and trafficking reparation order is
relevant if it is made by virtue of the confiscation order and some or all of the amount
required to be paid under it has not been paid.

s.10(8) -

if on an appeal under section 31 of the Proceeds of Crime Act 2002 the Court of
Appeal—

s.10(9) -

(a)

quashes a confiscation order, it must also quash any slavery and trafficking
reparation order made by virtue of the confiscation order;

(b)

varies a confiscation order, it may also vary any slavery and trafficking reparation
order made by virtue of the confiscation order;

(c)

makes a confiscation order, it may make any slavery and trafficking reparation
order that could have been made under section 8 above by virtue of the
confiscation order.

if on an appeal under section 33 of that Act the Supreme Court—
(a)

quashes a confiscation order, it must also quash any slavery and trafficking
reparation order made by virtue of the confiscation order;

(b)

varies a confiscation order, it may also vary any slavery and trafficking reparation
order made by virtue of the confiscation order.

s.10(10) - for the purposes of this section—
(a)

a slavery and trafficking reparation order made under section 8(1) is made by
virtue of the confiscation order within section 8(1)(b);

(b)

a slavery and trafficking reparation order made under section 8(2) is made by
virtue of the confiscation order within section 8(2)(a).
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3.5.3.

Surcharge

3.5.3.1.

Duty to impose a surcharge

CJA 2003 s.161A 1336 : Court’s duty to order payment of surcharge
Duty to impose surcharge
s.161A(1) - a court when dealing with a person for one or more offences must also (subject to
subsections (2) and (3)) order him to pay a surcharge.
Exceptions
s.161A(2) - subsection (1) does not apply in such cases as may be prescribed by an order made
by the Secretary of State.
s.161A(4) - for the purposes of this section a court does not “deal with” a person if it–
(a)

discharges him absolutely, or

(b)

makes an order under the Mental Health Act 1983 in respect of him.

Insufficient means to pay both surcharge and compensation/unlawful profit order
s.161A(3) - where a court dealing with an offender considers–
(a)

that it would be appropriate to make one or more of a compensation order, an
unlawful profit order and a slavery and trafficking reparation order, but

(b)

that he has insufficient means to pay both the surcharge and and appropriate
amounts under such of those orders as it would be appropriate to make,

the court must reduce the surcharge accordingly (if necessary to nil).
s.161A(5) - in this section —
“slavery and trafficking reparation order” means an order under section 8 of the Modern
Slavery Act 2015, and “unlawful profit order” means an unlawful profit order under
section 4 of the Prevention of Social Housing Fraud Act 2013.
3.5.3.2.

Secretary of State’s power to set the amount of the surcharge

CJA 2003 s.161B 1337 : Amount of surcharge
s.161B(1) - the surcharge payable under section 161A is such amount as the Secretary of State
may specify by order.
s.161B(2) - an order under this section may provide for the amount to depend on:

1336
1337
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(a)

the offence or offences committed,

(b)

how the offender is otherwise dealt with (including, where the offender is fined,
the amount of the fine),

(c)

the age of the offender.
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This is not to be read as limiting section 330(3) (power to make different provision for
different purposes etc).
3.5.3.3.

The amounts

3.5.3.3.1

Offence (or one of multiple offences) committed between 1 April 2007 and 1
October 2012

Citation, commencement and interpretation
Criminal Justice Act 2003 (Surcharge) (No 2) Order 2007 (SI 2007/1079)
art.1(1) -

this Order may be cited as the Criminal Justice Act 2003 (Surcharge)(No 2) Order 2007
and shall come into force on 1st April 2007.

art.1(2) -

in this Order “the 2003 Act” means the Criminal Justice Act 2003.

Revocation
Criminal Justice Act 2003 (Surcharge) (No 2) Order 2007 (SI 2007/1079)
art.2 -

the Criminal Justice Act 2003 (Surcharge) Order 2007 is revoked.

Cases in which the duty to order payment of the surcharge does not apply
Criminal Justice Act 2003 (Surcharge) (No 2) Order 2007 (SI 2007/1079)
art.3(1) -

Section 161A(1) of the 2003 Act (court’s duty to order payment of surcharge) does not
apply in the cases prescribed in paragraph (2).

art.3(2) -

the cases referred to in paragraph (1) are those in which a court deals with a person for
one or more offences and does not impose a fine.

Amount of surcharge
Criminal Justice Act 2003 (Surcharge) (No 2) Order 2007 (SI 2007/1079)
art.4 -

the amount specified for the purposes of section 161B(1) of the 2003 Act as the
surcharge payable under section 161A of that Act is £15.

3.5.3.3.2

Offence (or one of multiple offences) committed between 1 October 2012 and
31 August 2014

Citation, commencement and interpretation
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1338
art.1(1) -

this Order may be cited as the Criminal Justice Act 2003 (Surcharge) Order 2012 and
comes into force on 1st October 2012.

art.1(2) -

in this Order “the 2003 Act” means the Criminal Justice Act 2003.

para.1(3) - a reference in this Order to a table is a reference to a table in the Schedule.

1338
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Cases in which the duty to order payment of the surcharge does not apply
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1339
art.2 -

Section 161A(1) of the 2003 Act (court’s duty to order payment of surcharge) does not
apply in cases in which a court deals with a person for one or more offences and does
not impose any disposal described in the Schedule.

Amount of surcharge: offences committed by an individual aged under 18
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1340
art.3(1) -

Where a court deals with an individual for one or more offences by way of a single
disposal described in column 1 of table 1, and every one of those offences was
committed when that individual was aged under 18, the surcharge payable under
section 161A of the 2003 Act is the amount specified in the corresponding entry in
column 2 of that table.

art.3(2) -

where a court deals with an individual for one or more offences by way of more than
one disposal described in column 1 of table 1, and every one of those offences was
committed when that individual was aged under 18, the surcharge payable under
section 161A of the 2003 Act is—
(a)

where the amount in column 2 of that table corresponding to each of those
disposals is the same, that amount;

(b)

where the amount in column 2 of that table corresponding to each of those
disposals is not the same, the highest such amount.

Amount of surcharge: offences committed by an individual aged 18 or over
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1341
art.4(1) -

where a court deals with an individual for one or more offences by way of a single
disposal described in column 1 of table 2, and every one of those offences was
committed when that individual was aged over 18, the surcharge payable under section
161A of the 2003 Act is the amount specified in the corresponding entry in column 2 of
that table.

art.4(2) -

where a court deals with an individual for one or more offences by way of more than
one disposal described in column 1 of table 2, and every one of those offences was
committed when that individual was aged over 18, the surcharge payable under section
161A of the 2003 Act is—

1339

(a)

where the amount in column 2 of that table corresponding to each of those
disposals is the same, that amount;

(b)

where the amount in column 2 of that table corresponding to each of those
disposals is not the same, the highest such amount.
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Amount of surcharge: other cases involving offences committed by an individual
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1342
art.5(1) -

where a court deals with an individual for more than one offence by way of a single
disposal described in column 1 of table 1, and the condition in paragraph (3) is satisfied
in relation to those offences, the surcharge payable under section 161A of the 2003 Act
is the amount specified in the corresponding entry in column 2 of that table.

art.5(2) -

where a court deals with an individual for more than one offence by way of more than
one disposal described in column 1 of table 1, and the condition in paragraph (3) is
satisfied in relation to those offences, the surcharge payable under section 161A of the
2003 Act is—

art.5(3) -

(a)

where the amount in column 2 of that table corresponding to each of those
disposals is the same, that amount;

(b)

where the amount in column 2 of that table corresponding to each of those
disposals is not the same, the highest such amount.

the condition in this paragraph is satisfied in relation to the offences for which a court is
dealing with an individual if at least one of those offences was committed when the
individual was under 18 and at least one of those offences was committed when the
individual was aged 18 or over.

Amount of Surcharge: offences committed by a person who is not an individual
Criminal Justice Act 2003 (Surcharge) Order 2012 (SI 2012/1696) 1343
art.6(1) -

where a court deals with a person who is not an individual for one or more offences by
way of a single disposal described in column 1 of table 3, the surcharge payable under
section 161A of the 2003 Act is the amount in column 2 of that table corresponding to
that disposal.

art.6(2) -

where a court deals with a person who is not an individual for one or more offences by
way of more than one disposal described in column 1 of table 3, the surcharge payable
under section 161A of the 2003 Act is the highest amount in column 2 of that table
corresponding to each of those disposals.

Revocation and transitional and saving provision
art.7(1) The Criminal Justice Act 2003 (Surcharge) (No. 2) Order 2007 (“the 2007 Order”) is
revoked.
art.7(2) -

1342
1343

notwithstanding its revocation by paragraph (1), the 2007 Order continues to apply,
and Articles 2 to 6 of this Order do not apply, where after the coming into force of this
Order a court deals with a person for—
(a)

a single offence committed before 1st October 2012; or

(b)

more than one offence, at least one of which was committed before 1st October
2012.

Commencement: 1 October 2012, SI 2012/1696 art.1(1).
Commencement: 1 October 2012, SI 2012/1696 art.1(1).
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Schedule 1
Table 1 - Offences committed by those under 18
Column 1

Column 2

An order under section 12(1)(b) of the Powers of Criminal Courts (Sentencing) Act
2000 (conditional discharge)

£10

A fine

£15

An order under section 1 of the Criminal Justice and Immigration Act 2008 (youth
rehabilitation orders)

£15

An order under section 16(2) or 16(3) of the Powers of Criminal Courts
(Sentencing) Act 2000 (referral orders)

£15

An order under section 177(1) of the Criminal Justice Act 2003 (community orders)

£15

An order under section 189(1) of the Criminal Justice Act 2003 (suspended
sentences of imprisonment)

£20

A sentence specified in section 76 of the Powers of Criminal Courts (Sentencing)
Act 2000 (meaning of custodial sentence) where imposed by the Crown Court

£20

Table 2 - Offences committed by those aged 18 or over
Column 1
An order under section 12(1)(b) of the Powers of
Criminal Courts (Sentencing) Act 2000
(conditional discharge)
A fine

Column 2
£15

10 per cent of the value of the fine, rounded
up or down to the nearest pound, which must
be no less than £20 and no more than £120.

An order under section 177(1) of the Criminal
Justice Act 2003 (community orders)

£60

An order under section 189(1) of the Criminal
Justice Act 2003 (suspended sentences of
imprisonment) where the sentence of
imprisonment or detention in a young offender
institution is for a period of 6 months or less

£80

An order under section 189(1) of the Criminal
Justice Act 2003 (suspended sentences of
imprisonment) where the sentence of
imprisonment or detention in a young offender
institution is for a determinate period of more than
6 months

£100

A sentence of imprisonment or detention in a
young offender institution imposed by the Crown
Court for a determinate period of up to and
including 6 months

£80

A sentence of imprisonment or detention in a
young offender institution imposed by the Crown
Court for a determinate period of more than 6
months and up to and including 24 months

£100
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Column 1

Column 2

A sentence of imprisonment or detention in a
young offender institution for a determinate period
exceeding 24 months

£120

A sentence of imprisonment or custody for life

£120

Table 3 - Offences committed by those who are not individuals
Column 1

Column 2

An order under section 12(1)(b) of the Powers
of Criminal Courts (Sentencing) Act 2000
(conditional discharge)
A fine

3.5.3.3.3

£15

10 per cent of the value of the fine, rounded up
or down to the nearest pound, which must be
no less than £20 and no more than £120.
Offence (or one of multiple offences) committed before 1 September 2014

Citation and commencement
Criminal Justice Act 2003 (Surcharge) (Amendment) Order 2014 (SI 2014/2120)
art.1 -

This Order may be cited as the Criminal Justice Act 2003 (Surcharge) (Amendment)
Order 2014 and comes into force on 1st September 2014.

Amendments to the Criminal Justice Act 2003 (Surcharge) Order 2012
Criminal Justice Act 2003 (Surcharge) (Amendment) Order 2014 (SI 2014/2120)
art.2(1) -

the Schedule to the Criminal Justice Act 2003 (Surcharge) Order 2012 is amended as
follows.

para.2(2) - in Column 1 of Table 1, in the entry relating to section 76 of the Powers of Criminal
Courts (Sentencing) Act 2000, omit “where imposed by the Crown Court”.
art.2(3) -

in Column 1 of Table 2, in the entry relating to a sentence of imprisonment or detention
in a young offender institution for a determinate period of up to and including 6 months,
omit “imposed by the Crown Court”.

art.2(4) -

in Column 1 of Table 2, in the entry relating to a sentence of imprisonment or detention
in a young offender institution for a determinate period of more than 6 months and up
to and including 24 months, omit “imposed by the Crown Court”.

Transitional provision
Criminal Justice Act 2003 (Surcharge) (Amendment) Order 2014 (SI 2014/2120)
art.3 -

the amendments made by article 2 do not apply where, after the coming into force of
this Order, a magistrates’ court deals with a person for—
(a)

a single offence committed before the coming into force of this Order; or

(b)

more than one offence, at least one of which was committed before the coming
into force of this Order.
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The tables, as amended
Table 1 - Offences committed by those under 18
Column 1

Column 2

An order under section 12(1)(b) of the Powers of Criminal Courts (Sentencing) Act
2000 (conditional discharge)

£10

A fine

£15

An order under section 1 of the Criminal Justice and Immigration Act 2008 (youth
rehabilitation orders)

£15

An order under section 16(2) or 16(3) of the Powers of Criminal Courts
(Sentencing) Act 2000 (referral orders)

£15

An order under section 177(1) of the Criminal Justice Act 2003 (community orders)

£15

An order under section 189(1) of the Criminal Justice Act 2003 (suspended
sentences of imprisonment)

£20

A sentence specified in section 76 of the Powers of Criminal Courts (Sentencing)
Act 2000 (meaning of custodial sentence)

£20

Table 2 - Offences committed by those aged 18 or over
Column 1
An order under section 12(1)(b) of the Powers of
Criminal Courts (Sentencing) Act 2000 (conditional
discharge)
A fine

Column 2
£15

10 per cent of the value of the fine,
rounded up or down to the nearest
pound, which must be no less than
£20 and no more than £120.

An order under section 177(1) of the Criminal Justice
Act 2003 (community orders)

£60

An order under section 189(1) of the Criminal Justice
Act 2003 (suspended sentences of imprisonment) where
the sentence of imprisonment or detention in a young
offender institution is for a period of 6 months or less

£80

An order under section 189(1) of the Criminal Justice
Act 2003 (suspended sentences of imprisonment) where
the sentence of imprisonment or detention in a young
offender institution is for a determinate period of more
than 6 months

£100

A sentence of imprisonment or detention in a young
offender institution for a determinate period of up to and
including 6 months

£80

A sentence of imprisonment or detention in a young
offender institution for a determinate period of more than
6 months and up to and including 24 months

£100
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Column 1

Column 2

A sentence of imprisonment or detention in a young
offender institution for a determinate period exceeding
24 months

£120

A sentence of imprisonment or custody for life

£120

Table 3 - Offences committed by those who are not individuals
Column 1

Column 2

An order under section 12(1)(b) of the Powers
of Criminal Courts (Sentencing) Act 2000
(conditional discharge)

£15

A fine

10 per cent of the value of the fine, rounded up
or down to the nearest pound, which must be
no less than £20 and no more than £120.
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3.5.4.

Costs

3.5.4.1.

Introduction

Criminal Procedure Rules 2015 (SI2015/1490)
rule.45.1(1) - This Part applies where the court can make an order about costs under—
(a)

Part II of the Prosecution of Offences Act 1985(a) and Part II, IIA or IIB of
The Costs in Criminal Cases (General) Regulations 1986(b);

(b)

section 109 of the Magistrates’ Courts Act 1980(c);

(c)

section 52 of the Senior Courts Act 1981(d) and rule 76.6 or rule 76.7;

(d)

section 8 of the Bankers Books Evidence Act 1879(e);

(e)

section 2C(8) of the Criminal Procedure (Attendance of Witnesses) Act 1965(f);

(f)

section 36(5) of the Criminal Justice Act 1972(g);

(g)

section 159(5) and Schedule 3, paragraph 11, of the Criminal Justice Act
1988(h);

(h)

section 14H(5) of the Football Spectators Act 1989(i);

(i)

section 4(7) of the Dangerous Dogs Act 1991(j);

(j)

Part 3 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008(k);
or

(k)

Part 1 or 2 of the Extradition Act 2003(l).

rule45.1(2) - In this Part, ‘costs’ means—
(a)

the fees payable to a legal representative;

(b)

the disbursements paid by a legal representative; and

(c)

any other expenses incurred in connection with the case.

Note. 1344 A costs order can be made under—
(a)

section 16 of the Prosecution of Offences Act 1985(m) (defence costs), for the
payment out of central funds of a defendant’s costs (see rule 45.4);

(b)

section 17 of the Prosecution of Offences Act 1985(a) (prosecution costs), for the
payment out of central funds of a private prosecutor’s costs (see rule 45.4);

(c)

section 18 of the Prosecution of Offences Act 1985(b) (award of costs against
accused), for the payment by a defendant of another person’ s costs (see rules 45.5
and 45.6);

(d)

section 19(1) of the Prosecution of Offences Act 1985(c) and regulation 3 of the Costs
in Criminal Cases (General) Regulations 1986, for the payment by a party of another
party’ s costs incurred as a result of an unnecessary or improper act or omission by or
on behalf of the first party (see rule 45.8);

(e)

section 19A of the Prosecution of Offences Act 1985(d) (costs against legal
representatives, etc.)—

1344
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(i)

for the payment by a legal representative of a party’ s costs incurred as a result
of an improper, unreasonable or negligent act or omission by or on behalf of the
representative, or

(ii)

disallowing the payment to that representative of such costs

(see rule 45.9);
(f)

section 19B of the Prosecution of Offences Act 1985(e) (provision for award of costs
against third parties) and regulation 3F of the Costs in Criminal Cases (General)
Regulations 1986(f), for the payment by a person who is not a party of a party’s costs
where there has been serious misconduct by the non-party (see rule 45.10);

(g)

section 109 of the Magistrates’ Courts Act 1980, section 52 of the Senior Courts Act
1981 and rule 45.6, for the payment by an appellant of a respondent’s costs on
abandoning an appeal to the Crown Court (see rule 45.6);

(h)

section 52 of the Senior Courts Act 1981 and—
(i)

rule 45.6, for the payment by a party of another party’s costs on an appeal to the
Crown Court in any case not covered by (c) or (g),

(ii)

rule 45.7, for the payment by a party of another party’s costs on an application to
the Crown Court about the breach or variation of a deferred prosecution
agreement, or on an application to lift the suspension of a prosecution after
breach of such an agreement;

(i)

section 8 of the Bankers Books Evidence Act 1879, for the payment of costs by a party
or by the bank against which an application for an order is made (see rule 45.7);

(j)

section 2C(8) of the Criminal Procedure (Attendance of Witnesses) Act 1965, for the
payment by the applicant for a witness summons of the costs of a party who applies
successfully under rule 17.7 to have it withdrawn (see rule 45.7);

(k)

section 36(5) of the Criminal Justice Act 1972 or Schedule 3, paragraph 11, of the
Criminal Justice Act 1988, for the payment out of central funds of a defendant’s costs
on a reference by the Attorney General of—
(i)

a point of law, or

(ii)

an unduly lenient sentence

(see rule 45.4);
(l)

section 159(5) of the Criminal Justice Act 1988, for the payment by a person of another
person’ s costs on an appeal about a reporting or public access restriction (see rule
45.6);

(m)

section 14H(5) of the Football Spectators Act 1989, for the payment by a defendant of
another person’s costs on an application to terminate a football banning order (see rule
45.7);

(n)

section 4(7) of the Dangerous Dogs Act 1991, for the payment by a defendant of
another person’s costs on an application to terminate a disqualification for having
custody of a dog (see rule 45.7);

(o)

article 14 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008(a),
corresponding with section 16 of the Prosecution of Offences Act 1985 (see rule 45.4);

(p)

article 15 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008,
corresponding with section 18 of the Prosecution of Offences Act 1985 (see rule 45.6);

(q)

article 16 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008,
corresponding with an order under section 19(1) of the 1985 Act (see rule 45.8);

(r)

article 17 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008,
corresponding with an order under section 19A of the 1985 Act (see rule 45.9);

733

Part 3.5 – Financial ancillary orders

(s)

article 18 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008,
corresponding with an order under section 19B of the 1985 Act (see rule 45.10);

(t)

section 60 or 133 of the Extradition Act 2003 (costs where extradition ordered) for the
payment by a defendant of another person’ s costs (see rule 45.4); or

(u)

section 61 or 134 of the Extradition Act 2003(b) (costs where discharge ordered) for
the payment out of central funds of a defendant’ s costs (see rule 45.4).

Note: This document included only costs orders under POA 1985 ss.16, 17 and 18, and costs in
relation to Attorney General’s references as these are the main orders made in relation to
sentence. Provisions dealing with costs in relation to specific sentencing orders, e.g. under the
Serious Crime Act 2007 (Appeals under Section 24) Order 2008, are included within the relevant
section. Costs orders under the Extradition Act 2003 are not included.
3.5.4.2.

Criminal procedure rules

Criminal Procedure Rules 2015 (SI 2015/1490)
When this Part applies
45.1.—(1) This Part applies where the court can make an order about costs under—
(a)

Part II of the Prosecution of Offences Act 1985(a) and Part II, IIA or IIB of
The Costs in Criminal Cases (General) Regulations 1986(b);

(b)

section 109 of the Magistrates’ Courts Act 1980(c);

(c)

section 52 of the Senior Courts Act 1981(d) and rule 76.6 or rule 76.7;

(d)

section 8 of the Bankers Books Evidence Act 1879(e);

(e)

section 2C(8) of the Criminal Procedure (Attendance of Witnesses) Act 1965(f);

(f)

section 36(5) of the Criminal Justice Act 1972(g);

(g)

section 159(5) and Schedule 3, paragraph 11, of the Criminal Justice Act
1988(h);

(h)

section 14H(5) of the Football Spectators Act 1989(i);

(i)

section 4(7) of the Dangerous Dogs Act 1991(j);

(j)

Part 3 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008(k);
or

(k)

Part 1 or 2 of the Extradition Act 2003(l).

(2) In this Part, ‘costs’ means—
(a)

the fees payable to a legal representative;

(b)

the disbursements paid by a legal representative; and

(c)

any other expenses incurred in connection with the case.

Costs orders: general rules
45.2.—(1) The court must not make an order about costs unless each party and any other person
directly affected—
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(a)

is present; or

(b)

has had an opportunity—
(i)

to attend, or

(ii)

to make representations.
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(2) The court may make an order about costs—
(a)

at a hearing in public or in private; or

(b)

without a hearing.

(3) In deciding what order, if any, to make about costs, the court must have regard to all
the circumstances, including—
(a)

the conduct of all the parties; and

(b)

any costs order already made.

(4) If the court makes an order about costs, it must—
(a)

specify who must, or must not, pay what, to whom; and

(b)

identify the legislation under which the order is made, where there is a choice of
powers.

(5) The court must give reasons if it—
(a)

refuses an application for a costs order; or

(b)

rejects representations opposing a costs order.

(6) If the court makes an order for the payment of costs—
(a)

(b)

the general rule is that it must be for an amount that is sufficient reasonably to
compensate the recipient for costs—
(i)

actually, reasonably and properly incurred, and

(ii)

reasonable in amount; but

the court may order the payment of—
(i)

a proportion of that amount,

(ii)

a stated amount less than that amount,

(iii)

costs from or until a certain date only,

(iv)

costs relating only to particular steps taken,or

(v)

costs relating only to a distinct part of the case.

(7) On an assessment of the amount of costs, relevant factors include—
(a)

the conduct of all the parties;

(b)

the particular complexity of the matter or the difficulty or novelty of the questions
raised;

(c)

the skill, effort, specialised knowledge and responsibility involved;

(d)

the time spent on the case;

(e)

the place where and the circumstances in which work or any part of it was done;
and

(f)

any direction or observations by the court that made the costs order.

(8) If the court orders a party to pay costs to be assessed under rule 45.11, it may order
that party to pay an amount on account.
(9) An order for the payment of costs takes effect when the amount is assessed, unless
the court exercises any power it has to order otherwise.
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Court’s power to vary requirements
45.3.—(1) The court may—
(a)

extend a time limit for serving an application or representations under rules 45.4
to 45.10, even after it has expired; and

(b)

consider an application or representations—
(i)

made in a different form to one set out in the Practice Direction, or

(ii)

made orally instead of in writing.

(2) A person who wants an extension of time must—
(a)

apply when serving the application or representations for which it is needed; and

(b)

explain the delay.

Costs out of central funds
45.4.—(1) This rule applies where the court can order the payment of costs out of central funds.
(2) In this rule, costs—
(a)

(b)

include—
(i)

on an appeal, costs incurred in the court that made the decision under
appeal, and

(ii)

at a retrial, costs incurred at the initial trial and on any appeal; but

do not include costs met by legal aid.

(3) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

(4) Where a person wants the court to make an order that person must—
(a)

apply as soon as practicable; and

(b)

outline the type of costs and the amount claimed, if that person wants the court to
direct an assessment; or

(c)

specify the amount claimed, if that person wants the court to assess the amount
itself.

(5) The general rule is that the court must make an order, but—
(a)

(b)

the court may decline to make a defendant’s costs order if, for example—
(i)

the defendant is convicted of at least one offence, or

(ii)

the defendant’s conduct led the prosecutor reasonably to think the
prosecution case stronger than it was; and

the court may decline to make a prosecutor’s costs order if, for example, the
prosecution was started or continued unreasonably.

(6) If the court makes an order—
(a)

the court may direct an assessment under, as applicable—
(i)
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(ii)
(b)

(c)

Part 3 of the Serious Crime Act 2007 (Appeals under Section 24) Order
2008(b);

the court may assess the amount itself in a case in which either—
(i)

the recipient agrees the amount, or

(ii)

the court decides to allow a lesser sum than that which is reasonably
sufficient to compensate the recipient for expenses properly incurred in the
proceedings;

an order for the payment of a defendant’s costs which includes an amount in
respect of fees payable to a legal representative, or disbursements paid by a
legal representative, must include a statement to that effect.

(7) If the court directs an assessment, the order must specify any restriction on the amount
to be paid that the court considers appropriate.
(8) If the court assesses the amount itself, it must do so subject to any restriction on the
amount to be paid that is imposed by regulations made by the Lord Chancellor.
Costs on conviction and sentence, etc.
45.5.—(1) This rule applies where the court can order a defendant to pay the prosecutor’s costs if
the defendant is—
(a)

convicted or found guilty;

(b)

dealt with in the Crown Court after committal for sentence there;

(c)

dealt with for breach of a sentence; or

(d)

in an extradition case—
(i)

ordered to be extradited, under Part 1 of the Extradition Act 2003,

(ii)

sent for extradition to the Secretary of State, under Part 2 of that Act, or

(iii)

unsuccessful on an appeal by the defendant to the High Court, or on an
application by the defendant for permission to appeal from the High Court
to the Supreme Court.

(2) The court may make an order—
(a)

on application by the prosecutor; or

(b)

on its own initiative.

(3) Where the prosecutor wants the court to make an order—
(a)

(b)

the prosecutor must—
(i)

apply as soon as practicable, and

(ii)

specify the amount claimed; and

the general rule is that the court must make an order if it is satisfied that the
defendant can pay.

(4) A defendant who wants to oppose an order must make representations as soon as
practicable.
(5) If the court makes an order, it must assess the amount itself.
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Costs on appeal
45.6.—(1) This rule—
(a)

applies where a magistrates’ court, the Crown Court or the Court of Appeal can
order a party to pay another person’s costs on an appeal, or an application for
permission to appeal;

(b)

authorises the Crown Court, in addition to its other powers, to order a party to
pay another party’s costs on an appeal to that court, except on an appeal
under—
(i)

section 108 of the Magistrates’ Courts Act 1980(a), or

(ii)

section 45 of the Mental Health Act 1983(b).

(2) In this rule, costs include—
(a)

costs incurred in the court that made the decision under appeal; and

(b)

costs met by legal aid.

(3) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

(4) A person who wants the court to make an order must—
(a)

apply as soon as practicable;

(b)

notify each other party;

(c)

specify—

(d)

(i)

the amount claimed, and

(ii)

against whom; and

where an appellant abandons an appeal to the Crown Court by serving a notice
of abandonment—
(i)

apply in writing not more than 14 days later, and

(ii)

serve the application on the appellant and on the Crown Court officer.

(5) A party who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

where the application was under paragraph (4)(d), serve written representations
on the applicant, and on the Crown Court officer, not more than 7 days after it
was served.

(6) Where the application was under paragraph (4)(d), the Crown Court officer may—
(a)

submit it to the Crown Court; or

(b)

serve it on the magistrates’ court officer, for submission to the magistrates’ court.

(7) If the court makes an order, it may direct an assessment under rule 45.11, or assess
the amount itself where—
(a)

the appellant abandons an appeal to the Crown Court;

(b)

the Crown Court decides an appeal, except an appeal under—
(i)
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(ii)
(c)

section 45 of the Mental Health Act 1983; or

the Court of Appeal decides an appeal to which Part 40 applies (Appeal to the
Court of Appeal about reporting or public access restriction).

(8) If the court makes an order in any other case, it must assess the amount itself.
Costs on an application
45.7.—(1) This rule—
(a)

(b)

applies where the court can order a party to pay another person’s costs in a case
in which—
(i)

the court decides an application for the production in evidence of a copy of
a bank record,

(ii)

a magistrates’ court or the Crown Court decides an application to terminate
a football banning order,

(iii)

a magistrates’ court or the Crown Court decides an application to terminate
a disqualification for having custody of a dog,

(iv)

the Crown Court allows an application to withdraw a witness summons, or

(v)

the Crown Court decides an application relating to a deferred prosecution
agreement under rule 11.5 (breach), rule 11.6 (variation) or rule 11.7 (lifting
suspension of prosecution);

authorises the Crown Court, in addition to its other powers, to order a party to
pay another party’s costs on an application to that court under rule 11.5, 11.6 or
11.7.

(2) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

(3) A person who wants the court to make an order must—
(a)

apply as soon as practicable;

(b)

notify each other party; and

(c)

specify—
(i)

the amount claimed, and

(ii)

against whom.

(4) A party who wants to oppose an order must make representations as soon as
practicable.
(5) If the court makes an order, it may direct an assessment under rule 45.11, or assess
the amount itself.
Costs resulting from unnecessary or improper act, etc.
45.8.—(1) This rule applies where the court can order a party to pay another party’s costs
incurred as a result of an unnecessary or improper act or omission by or on behalf of
the first party.
(2) In this rule, costs include costs met by legal aid.
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(3) The court may make an order—
(a)

on application by the party who incurred such costs; or

(b)

on its own initiative.

(4) A party who wants the court to make an order must—
(a)

apply in writing as soon as practicable after becoming aware of the grounds for
doing so;

(b)

serve the application on—

(c)

(i)

the court officer (or, in the Court of Appeal, the Registrar), and

(ii)

each other party;

in that application specify—
(i)

the party by whom costs should be paid,

(ii)

the relevant act or omission,

(iii)

the reasons why that act or omission meets the criteria for making an order,

(iv)

the amount claimed, and

(v)

those on whom the application has been served.

(5) Where the court considers making an order on its own initiative, it must—
(a)

identify the party against whom it proposes making the order; and

(b)

specify—
(i)

the relevant act or omission,

(ii)

the reasons why that act or omission meets the criteria for making an order,
and

(iii)

with the assistance of the party who incurred the costs, the amount
involved.

(6) A party who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

in reply to an application, serve written representations on the applicant and on
the court officer (or Registrar) not more than 7 days after it was served.

(7) If the court makes an order, it must assess the amount itself.
Costs against a legal representative
45.9.—(1) This rule applies where—
(a)

(b)

a party has incurred costs—
(i)

as a result of an improper, unreasonable or negligent act or omission by a
legal or other representative or representative’s employee, or

(ii)

which it has become unreasonable for that party to have to pay because of
such an act or omission occurring after those costs were incurred; and

the court can—
(i)

order the representative responsible to pay such costs, or

(ii)

prohibit the payment of costs to that representative.

(2) In this rule, costs include costs met by legal aid.
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(3) The court may make an order—
(a)

on application by the party who incurred such costs; or

(b)

on its own initiative.

(4) A party who wants the court to make an order must—
(a)

apply in writing as soon as practicable after becoming aware of the grounds for
doing so;

(b)

serve the application on—
(i)

the court officer (or, in the Court of Appeal, the Registrar),

(ii)

the representative responsible,

(iii)

each other party, and

(iv)

any other person directly affected; in that application specify—
(i)

the representative responsible,

(ii)

the relevant act or omission,

(iii)

the reasons why that act or omission meets the criteria for making an
order,

(iv)

the amount claimed, and

(v)

those on whom the application has been served.

(5) Where the court considers making an order on its own initiative, it must—
(a)

identify the representative against whom it proposes making that order; and

(b)

specify—
(i)

the relevant act or omission,

(ii)

the reasons why that act or omission meets the criteria for making an order,
and

(iii)

with the assistance of the party who incurred the costs, the amount
involved.

(6) A representative who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

in reply to an application, serve written representations on the applicant and on
the court officer (or Registrar) not more than 7 days after it was served.

(7) If the court makes an order—
(a)

the general rule is that it must do so without waiting until the end of the case, but
it may postpone making the order; and

(b)

it must assess the amount itself.

(8) Instead of making an order, the court may make adverse observations about the
representative’s conduct for use in an assessment where—
(a)

(b)

a party’s costs are—
(i)

to be met by legal aid, or

(ii)

to be paid out of central funds; or

there is to be an assessment under rule 45.11.
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Costs against a third party
45.10.–(1) This rule applies where—
(a)

there has been serious misconduct by a person who is not a party; and

(b)

the court can order that person to pay a party’s costs.

(2) In this rule, costs include costs met by legal aid.
(3) The court may make an order—
(a)

on application by the party who incurred the costs; or

(b)

on its own initiative.

(4) A party who wants the court to make an order must—
(a)

apply in writing as soon as practicable after becoming aware of the grounds for
doing so;

(b)

serve the application on—

(c)

(i)

the court officer (or, in the Court of Appeal, the Registrar),

(ii)

the person responsible,

(iii)

each other party, and

(iv)

any other person directly affected;

in that application specify—
(i)

the person responsible,

(ii)

the relevant misconduct,

(iii)

the reasons why the criteria for making an order are met,

(iv)

the amount claimed, and

(v)

those on whom the application has been served.

(5) Where the court considers making an order on its own initiative, it must—
(a)

identify the person against whom it proposes making that order; and

(b)

specify—
(i)

the relevant misconduct,

(ii)

the reasons why the criteria for making an order are met, and

(iii)

with the assistance of the party who incurred the costs, the amount
involved.

(6) A person who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

in reply to an application, serve written representations on the applicant and on
the court officer (or Registrar) not more than 7 days after it was served.

(7) If the court makes an order—
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it must assess the amount itself.
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Assessment and re-assessment
45.11.–(1) This rule applies where the court directs an assessment under—
(a)

rule 33.48 (Confiscation and related proceedings – restraint and receivership
proceedings: rules that apply generally – assessment of costs);

(b)

rule 45.6 (Costs on appeal); or

(c)

rule 45.7 (Costs on an application).

(2) The assessment must be carried out by the relevant assessing authority, namely—
(a)

the Lord Chancellor, where the direction was given by a magistrates’ court or by
the Crown Court; or

(b)

the Registrar, where the direction was given by the Court of Appeal.

(3) The party in whose favour the court made the costs order (‘the applicant’) must—
(a)

(b)

apply for an assessment—
(i)

in writing, in any form required by the assessing authority, and

(ii)

not more than 3 months after the costs order; and

serve the application on—
(i)

the assessing authority, and

(ii)

the party against whom the court made the costs order (‘the respondent’).

(4) The applicant must—
(a)

summarise the work done;

(b)

specify—

(c)

(i)

each item of work done, giving the date, time taken and amount claimed,

(ii)

any disbursements or expenses, including the fees of any advocate, and

(iii)

any circumstances of which the applicant wants the assessing authority to
take particular account; and

supply—
(i)

receipts or other evidence of the amount claimed, and

(ii)

any other information or document for which the assessing authority asks,
within such period as that authority may require.

(5) A respondent who wants to make representations about the amount claimed must—
(a)

do so in writing; and

(b)

serve the representations on the assessing authority, and on the applicant, not
more than 21 days after service of the application.

(6) The assessing authority must—
(a)

if it seems likely to help with the assessment, obtain any other information or
document;

(b)

resolve in favour of the respondent any doubt about what should be allowed; and

(c)

serve the assessment on the parties.

(7) Where either party wants the amount allowed re-assessed—
(a)

that party must—
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(b)

(c)

(i)

apply to the assessing authority, in writing and in any form required by that
authority,

(ii)

serve the application on the assessing authority, and on the other party, not
more than 21 days after service of the assessment,

(iii)

explain the objections to the assessment,

(iv)

supply any additional supporting information or document, and

(v)

ask for a hearing, if that party wants one; and

a party who wants to make representations about an application for reassessment must—
(i)

do so in writing,

(ii)

serve the representations on the assessing authority, and on the other
party, not more than 21 days after service of the application, and

(iii)

ask for a hearing, if that party wants one;

the assessing authority—
(i)

must arrange a hearing, in public or in private, if either party asks for one,

(ii)

subject to that, may re-assess the amount allowed with or without a
hearing,

(iii)

must re-assess the amount allowed on the initial assessment, taking into
account the reasons for disagreement with that amount and any other
representations,

(iv)

may maintain, increase or decrease the amount allowed on the
assessment,

(v)

must serve the re-assessment on the parties, and

(vi)

must serve written reasons on the parties, if not more than 21 days later
either party asks for such reasons.

(8) A time limit under this rule may be extended even after it has expired—
(a)

by the assessing authority, or

(b)

by the Senior Costs Judge, if the assessing authority declines to do so.

Appeal to a costs judge
45.12.–(1) This rule applies where—
(a)

the assessing authority has re-assessed the amount allowed under rule 45.11;
and

(b)

either party wants to appeal against that amount.

(2) That party must—
(a)

serve an appeal notice on—
(i)

the Senior Costs Judge,

(ii)

the other party, and

(iii)

the assessing authority

not more than 21 days after service of the written reasons for the re-assessment;
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explain the objections to the re-assessment;

(c)

serve on the Senior Costs Judge with the appeal notice—
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(d)

(i)

the applications for assessment and re-assessment,

(ii)

any other information or document considered by the assessing authority,

(iii)

the assessing authority’s written reasons for the re-assessment, and

(iv)

any other information or document for which a costs judge asks, within
such period as the judge may require; and

ask for a hearing if that party wants one.

(3) A party who wants to make representations about an appeal must—
(a)

serve representations in writing on—
(i)

the Senior Costs Judge, and

(ii)

the applicant

not more than 21 days after service of the appeal notice; and
(b)

ask for a hearing, if that party wants one.

(4) Unless a costs judge otherwise directs, the parties may rely only on—
(a)

the objections to the amount allowed on the initial assessment; and

(b)

any other representations and material considered by the assessing authority.

(5) A costs judge—
(a)

must arrange a hearing, in public or in private, if either party asks for one;

(b)

subject to that, may determine an appeal with or without a hearing;

(c)

may—
(i)

consult the assessing authority,

(ii)

consult the court which made the costs order, and

(iii)

obtain any other information or document;

(d)

must reconsider the amount allowed by the assessing authority, taking into
account the objections to the re-assessment and any other representations;

(e)

may maintain, increase or decrease the amount allowed on the re-assessment;

(f)

may provide for the costs incurred by either party to the appeal; and

(g)

must serve reasons for the decision on—
(i)

the parties, and

(ii)

the assessing authority.

(6) A costs judge may extend a time limit under this rule, even after it has expired.
Appeal to a High Court judge
45.13.–(1) This rule applies where—
(a)

a costs judge has determined an appeal under rule 45.12; and

(b)

either party wants to appeal against the amount allowed.

(2) A party who wants to appeal—
(a)

may do so only if a costs judge certifies that a point of principle of general
importance was involved in the decision on the review; and

(b)

must apply in writing for such a certificate and serve the application on—
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(i)

the costs judge,

(ii)

the other party

not more than 21 days after service of the decision on the review.
(3) That party must—
(a)

appeal to a judge of the High Court attached to the Queen’s Bench Division as if
it were an appeal from the decision of a master under Part 52 of the Civil
Procedure Rules 1998(a); and

(b)

serve the appeal not more than 21 days after service of the costs judge’s
certificate under paragraph (2).

(4) A High Court judge—
(a)

may extend a time limit under this rule even after it has expired;

(b)

has the same powers and duties as a costs judge under rule 45.12; and

(c)

may hear the appeal with one or more assessors.

Application for an extension of time
45.14.

A party who wants an extension of time under rule 45.11, 45.12 or 45.13 must—
(a)

apply in writing;

(b)

explain the delay; and

(c)

attach the application, representations or appeal for which the extension of time
is needed.

Parts 34 (Appeal to the Crown Court) and 39 (Appeal to the Court of Appeal about conviction or
sentence) also contain rules about appeals against costs orders.
3.5.4.3.

Interaction with other sentencing orders

Confiscation
POCA 2002 s.13 1345 : Effect of order on court’s other powers
s.13(1) -

if the court makes a confiscation order it must proceed as mentioned in subsections (2)
and (4) in respect of the offence or offences concerned.

s.13(2) -

the court must take account of the confiscation order before—

s.13(3) -

(a)

it imposes a fine on the defendant, or

(b)

it makes an order falling within subsection (3).

these orders fall within this subsection—
(a)

1345
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(b)

an order under section 27 of the Misuse of Drugs Act 1971 (c. 38) (forfeiture
orders);

(c)

an order under section 143 of the Sentencing Act (deprivation orders);

(d)

an order under section 23 or 23A of the Terrorism Act 2000 (c. 11) (forfeiture
orders).

s.13(3A) - in this section “priority order” means any of the following—
(a)

a compensation order under section 130 of the Sentencing Act;

(b)

an order requiring payment of a surcharge under section 161A of the Criminal
Justice Act 2003;

(c)

an unlawful profit order under section 4 of the Prevention of Social Housing
Fraud Act 2013.

Discharges
PCC(S)A 2000 s.12 1346 : Absolute and conditional discharge
s.12(7) -

nothing in this section shall be construed as preventing a court, on discharging an
offender absolutely or conditionally in respect of any offence, from making an order for
costs against the offender […]

Fines
R. v Northallerton Magistrates’ Court [2000] 1 Cr. App. R. (S.) 136
While there is no requirement that any sum ordered by justices to be paid to a prosecutor by way
of costs should stand in any arithmetical relationship to any fine imposed, the costs ordered to be
paid should not in the ordinary way be grossly disproportionate to the fine. (Lord Bingham CJ,
p. 142)
POA 1985 s.18 1347 : Award of costs against accused
s.18(5) -

where any person under the age of eighteen is convicted of an offence before a
magistrates’ court, the amount of any costs ordered to be paid by the accused under
this section shall not exceed the amount of any fine imposed on him.

3.5.4.4.

Defendant’s costs (Central funds)

3.5.4.4.1

General

Note: The Practice Direction (Costs in Criminal Proceedings) 2015 sets out the approach to take
and the considerations a court should have in mind when considering a defendant’s costs order.

1346
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Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
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Criminal Procedure Rules 2015 (SI 2015/1490)
Costs out of central funds
45.4.—(1) This rule applies where the court can order the payment of costs out of central funds.
(2) In this rule, costs—
(a)

(b)

include—
(i)

on an appeal, costs incurred in the court that made the decision under
appeal, and

(ii)

at a retrial, costs incurred at the initial trial and on any appeal; but

do not include costs met by legal aid.

(3) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

(4) Where a person wants the court to make an order that person must—
(a)

apply as soon as practicable; and

(b)

outline the type of costs and the amount claimed, if that person wants the court to
direct an assessment; or

(c)

specify the amount claimed, if that person wants the court to assess the amount
itself.

(5) The general rule is that the court must make an order, but—
(a)

(b)

the court may decline to make a defendant’s costs order if, for example—
(i)

the defendant is convicted of at least one offence, or

(ii)

the defendant’s conduct led the prosecutor reasonably to think the
prosecution case stronger than it was; and

the court may decline to make a prosecutor’s costs order if, for example, the
prosecution was started or continued unreasonably.

(6) If the court makes an order—
(a)

(b)

(c)

the court may direct an assessment under, as applicable—
(i)

Part III of the Costs in Criminal Cases (General) Regulations 1986(a), or

(ii)

Part 3 of the Serious Crime Act 2007 (Appeals under Section 24) Order
2008(b);

the court may assess the amount itself in a case in which either—
(i)

the recipient agrees the amount, or

(ii)

the court decides to allow a lesser sum than that which is reasonably
sufficient to compensate the recipient for expenses properly incurred in the
proceedings;

an order for the payment of a defendant’s costs which includes an amount in
respect of fees payable to a legal representative, or disbursements paid by a
legal representative, must include a statement to that effect.

(7) If the court directs an assessment, the order must specify any restriction on the amount
to be paid that the court considers appropriate.
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(8) If the court assesses the amount itself, it must do so subject to any restriction on the
amount to be paid that is imposed by regulations made by the Lord Chancellor.
Note. 1348 See also rule 45.2.
An order for the payment of costs out of central funds can be made—
(a)

for a defendant—
(i)

on acquittal,

(ii)

where a prosecution does not proceed,

(iii)

where the Crown Court allows any part of a defendant’s appeal from a
magistrates’ court,

(iv)

where the Court of Appeal allows any part of a defendant’s appeal from the
Crown Court,

(v)

where the Court of Appeal decides a prosecutor’s appeal under Part 37 (Appeal
to the Court of Appeal against ruling at preparatory hearing) or Part 38 (Appeal to
the Court of Appeal against ruling adverse to prosecution),

(vi)

where the Court of Appeal decides a reference by the Attorney General under
Part 41 (Reference to the Court of Appeal of point of law or unduly lenient
sentence),

(vii) where the Court of Appeal decides an appeal by someone other than the
defendant about a serious crime prevention order, or
(viii) where the defendant is discharged under Part 1 or 2 of the Extradition Act 2003;
(See section 16 of the Prosecution of Offences Act 1985 and regulation 14 of the Costs
in Criminal Cases (General) Regulations 1986; section 36(5) of the Criminal Justice Act
1972 and paragraph 11 of Schedule 3 to the Criminal Justice Act 1988; article 14 of the
Serious Crime Act 2007 (Appeals under Section 24) Order 2008; and sections 61 and
134 of the Extradition Act 2003.)
(b)

for a private prosecutor, in proceedings in respect of an offence that must or may be
tried in the Crown Court;
(See section 17 of the Prosecution of Offences Act 1985 and regulation 14 of the Costs
in Criminal Cases (General) Regulations 1986.)

(c)

for a person adversely affected by a serious crime prevention order, where the Court of
Appeal—
(i)

allows an appeal by that person about that order, or

(ii)

decides an appeal about that order by someone else.

(See article 14 of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008.)
Where the court makes an order for the payment of a defendant’s costs out of central funds—
(a)

the general rule is that the order may not require the payment of any amount in respect
of fees payable to a legal representative, or disbursements paid by a legal
representative (including expert witness costs), but if the defendant is an individual
then an order may require payment of such an amount in a case—
(i)

1348
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This note is contained within the procedure rules.
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(b)

(ii)

in the Crown Court, on appeal from a magistrates’ court,

(iii)

in the Crown Court, where the defendant has been sent for trial, the High Court
gives permission to serve a draft indictment or the Court of Appeal orders a retrial
and the defendant has been found financially ineligible for legal aid, or

(iv)

in the Court of Appeal, on an appeal against a verdict of not guilty by reason of
insanity, or against a finding under the Criminal Procedure (Insanity) Act 1964, or
on an appeal under section 16A of the Criminal Appeal Act 1968 (appeal against
order made in cases of insanity or unfitness to plead); and

any such amount may not exceed an amount specified by regulations made by the
Lord Chancellor.
(See section 16A of the Prosecution of Offences Act 1985, sections 62A, 62B, 135A
and 135B of the Extradition Act 2003 and regulations 4A and 7 of the Costs in Criminal
Cases (General) Regulations 1986.

3.5.4.4.2

Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335)

Note: The Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) regs.4-13 provide
for the procedure, determination of applications and appeals arising out of costs paid out of central
funds.
3.5.4.4.3

Power to order

Magistrates’ Court: bind over breaches
Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) reg.14 1349 : Costs fixed by
the court
reg.14(4) - section 16 of the Act shall apply to proceedings in a magistrates’ court or the Crown
Court in which it is alleged that an offender required to enter into a recognisance to
keep the peace or be of good behaviour has failed to comply with a condition of that
recognisance, as if that failure were an indictable offence.
Appeal to Crown Court
POA 1985 s.16 1350 : Defence costs
s.16(3) -

where a person convicted of an offence by a magistrates’ court appeals to the Crown
Court under section 108 of the Magistrates’ Courts Act 1980 (right of appeal against
conviction or sentence) and, in consequence of the decision on appeal—
[…]
(b)

a less severe punishment is awarded;

the Crown Court may make a defendant’s costs order in favour of the accused.

1349
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Court of Appeal
POA 1985 s.16 1351 : Defence costs
s.16(4) -

where the Court of Appeal—
(a)

allows an appeal under Part I of the Criminal Appeal Act 1968 against—

[…]
(c)

on an appeal under that Part against sentence, exercises its powers under
section 11(3) of that Act (powers where the court considers that the appellant
should be sentenced differently for an offence for which he was dealt with by the
court below); or

(d)

allows, to any extent, an appeal under section 16A of that Act (appeal against
order made in cases of insanity or unfitness to plead);

the court may make a defendant’s costs order in favour of the accused.
Attorney General’s references
CJA 1988 Sch.3 para.11 1352 :
para.11(1) - where on a reference to the Court of Appeal under section 36 above or a reference to
the Supreme Court under subsection (5) of that section the person whose sentencing
is the subject of the reference appears by counsel for the purpose of presenting any
argument to the Court of Appeal or the Supreme Court, he shall be entitled to the
payment out of central funds of such funds as are reasonably sufficient to compensate
him for expenses properly incurred by him for the purpose of being represented on the
reference; and any amount recoverable under this paragraph shall be ascertained, as
soon as practicable, by the registrar of criminal appeals or, as the case may be, under
Supreme Court Rules.
para.11(2) - sub-paragraph (1) has effect subject to—
(a)

sub-paragraph (3), and

(b)

regulations under section 20(1A)(d) of the Prosecution of Offences Act 1985 (as
applied by this paragraph).

para.11(3) - a person is not entitled under sub-paragraph (1) to the payment of sums in respect of
legal costs (as defined in section 16A of the Prosecution of Offences Act 1985)
incurred in proceedings in the Court of Appeal.
para.11(4) - Subsections (1A) to (1C) and (3) of section 20 of the Prosecution of Offences Act
1985 (regulations as to amounts ordered to be paid out of central funds) apply in
relation to funds payable out of central funds under sub-paragraph (1) as they apply in
relation to amounts payable out of central funds in pursuance of costs orders made
under section 16 of that Act.

1351
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Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1
Commencement: 1 February 1989, SI 1989/1 art. 2(b)
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3.5.4.5.

Divisional Court, Supreme Court

POA 1985 s.16 1353 : Defence costs
s.16(5) -

where—
(a)

any proceedings in a criminal cause or matter are determined before a Divisional
Court of the Queen’s Bench Division;

(b)

the Supreme Court determines an appeal, or application for leave to appeal, from
such a Divisional Court in a criminal cause or matter;

(c)

the Court of Appeal determines an application for leave to appeal to the Supreme
Court under Part II of the Criminal Appeal Act 1968; or

(d)

the Supreme Court determines an appeal, or application for leave to appeal,
under Part II of that Act;

the court may make a defendant’s costs order in favour of the accused.
Test to apply
POA 1985 s.16 1354 : Defence costs
s.16(6) -

a defendant’s costs order shall, subject to the following provisions of this section, be for
the payment out of central funds, to the person in whose favour the order is made, of
such amount as the court considers reasonably sufficient to compensate him for any
expenses properly incurred by him in the proceedings.

Power to order part-payment
POA 1985 s.16 1355 : Defence costs
s.16(6A) - where the court considers that there are circumstances that make it inappropriate for
the accused to recover the full amount mentioned in subsection (6), a defendant’s
costs order must be for the payment out of central funds of such lesser amount as the
court considers just and reasonable.
s.16(6B) - subsections (6) and (6A) have effect subject to—
(a)

section 16A, and

(b)

regulations under section 20(1A)(d).

Legal costs: Requisite conditions
POA 1985 s.16A 1356 : Legal costs
s.16A(1) - a defendant’s costs order may not require the payment out of central funds of an
amount that includes an amount in respect of the accused’s legal costs, subject to the
following provisions of this section.
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relevant day, LASPOA 2012 Sch.7 para.20.
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s.16A(2) - subsection (1) does not apply where condition A, B, C or D is met.
s.16A(3) - condition A is that the accused is an individual and the order is made under—
(a)

section 16(1),

(b)

section 16(3), or

(c)

section 16(4)(a)(ii) or (iii) or (d).

s.16A(4) - condition B is that the accused is an individual and the legal costs were incurred in
proceedings in a court below which were—
(a)

proceedings in a magistrates’ court, or

(b)

proceedings on an appeal to the Crown Court under section 108 of the
Magistrates’ Courts Act 1980 (right of appeal against conviction or sentence).

s.16A(5) - condition C is that the legal costs were incurred in proceedings in the Supreme Court.
s.16A(5A) - condition D is that—
(a)

the accused is an individual,

(b)

the order is made under section 16(2),

(c)

the legal costs were incurred in relevant Crown Court proceedings, and

(d)

the Director of Legal Aid Casework has made a determination of financial
ineligibility in relation to the accused and those proceedings

(and condition D continues to be met if the determination is withdrawn).
s.16A(6) - the Lord Chancellor may by regulations make provision about exceptions from the
prohibition in subsection (1), including—
(a)

provision amending this section by adding, modifying or removing an exception,
and

(b)

provision for an exception to arise where a determination has been made by a
person specified in the regulations.

s.16A(7) - regulations under subsection (6) may not remove or limit the exception provided by
condition C.
s.16A(8) - where a court makes a defendant’s costs order requiring the payment out of central
funds of an amount that includes an amount in respect of legal costs, the order must
include a statement to that effect.
s.16A(9) - where, in a defendant’s costs order, a court fixes an amount to be paid out of central
funds that includes an amount in respect of legal costs incurred in proceedings in a
court other than the Supreme Court, the latter amount must not exceed an amount
specified by regulations made by the Lord Chancellor.
s.16A(10) - in this section—
“legal costs” means fees, charges, disbursements and other amounts payable in
respect of advocacy services or litigation services including, in particular, expert
witness costs;
“advocacy services” means any services which it would be reasonable to expect a
person who is exercising, or contemplating exercising, a right of audience in relation to
any proceedings, or contemplated proceedings, to provide;
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“expert witness costs” means amounts payable in respect of the services of an expert
witness, including amounts payable in connection with attendance by the witness at
court or elsewhere;
“litigation services” means any services which it would be reasonable to expect a
person who is exercising, or contemplating exercising, a right to conduct litigation in
relation to proceedings, or contemplated proceedings, to provide.
s.16A(11) - in subsection (5A)—
“determination of financial ineligibility”, in relation to an individual and proceedings,
means a determination under section 21 of the Legal Aid, Sentencing and Punishment
of Offenders Act 2012 that the individual’s financial resources are such that the
individual is not eligible for representation under section 16 of that Act for the purposes
of the proceedings;
“Director of Legal Aid Casework” means the civil servant designated under section 4(1)
of the Legal Aid, Sentencing and Punishment of Offenders Act 2012;
“relevant Crown Court proceedings” means any of the following—
(a)

proceedings in the Crown Court in respect of an offence for which the accused
has been sent by a magistrates’ court to the Crown Court for trial;

(b)

proceedings in the Crown Court relating to an offence in respect of which a bill of
indictment has been preferred by virtue of section 2(2)(b) of the Administration of
Justice (Miscellaneous Provisions) Act 1933;

(c)

proceedings in the Crown Court following an order by the Court of Appeal or the
Supreme Court for a retrial.

Fixing the amount
POA 1985 s.16 1357 : Defence costs
s.16(6C) - when making a defendant’s costs order, the court must fix the amount to be paid out of
central funds in the order if it considers it appropriate to do so and—
(a)

the accused agrees the amount, or

(b)

subsection (6A) applies.

s.16(6D) - where the court does not fix the amount to be paid out of central funds in the order—
(a)

it must describe in the order any reduction required under subsection (6A), and

(b)

the amount must be fixed by means of a determination made by or on behalf of
the court in accordance with procedures specified in regulations made by the
Lord Chancellor.

Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) reg.4A 1358 : Costs fixed
by the court
reg.4A -

1357
1358
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where the court fixes an amount to be paid to the accused out of central funds in
accordance with section 16(6C) of the Act or sections 62A(4) or 135A(4) of the
Extradition Act 2003, it must, in relation to any amounts payable in respect of legal

Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1
Commencement: 1 October 2012, as inserted by SI 2012/1804 reg.5. Transitional arrangements etc. are
set out in reg.3.
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costs, calculate such amounts in accordance with the rates or scales or other provision
made by the Lord Chancellor pursuant to regulation 7(7), whether or not that results in
the fixing of an amount that the court considers reasonably sufficient or necessary to
compensate the accused.
3.5.4.6.

Private prosecutor’s costs (Central funds)

Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335)
Note: The Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) regs.4-13 provide
for the procedure, determination of applications and appeals arising out of costs paid out of central
funds.
Power to order
POA 1986 s.17 1359 : Prosecution costs
s.17(1) -

subject to subsections (2) and (2A) below, the court may—
(a)

in any proceedings in respect of an indictable offence; and

(b)

in any proceedings before a Divisional Court of the Queen’s Bench Division or
the Supreme Court in respect of a summary offence;

order the payment out of central funds of such amount as the court considers
reasonably sufficient to compensate the prosecutor for any expenses properly incurred
by him in the proceedings.
No costs for public authority etc.
POA 1986 s.17 1360 : Prosecution costs
s.17(2) -

s.17(6) -

no order under this section may be made in favour of—
(a)

a public authority; or

(b)

a person acting—

1360

on behalf of a public authority; or

(ii)

in his capacity as an official appointed by such an authority.

in this section “public authority” means —
(a)

a police force within the meaning of section 3 of this Act;

(b)

the Crown Prosecution Service or any other government department;

(c)

a local authority or other authority or body constituted for purposes of—

(d)

1359

(i)

(i)

the public service or of local government; or

(ii)

carrying on under national ownership any industry or undertaking or part of
an industry or undertaking; or

any other authority or body whose members are appointed by Her Majesty or by
any Minister of the Crown or government department or whose revenues consist
wholly or mainly of money provided by Parliament.

Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
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Power to award partial costs
POA 1986 s.17 1361 : Prosecution costs
s.17(2A) - where the court considers that there are circumstances that make it inappropriate for
the prosecution to recover the full amount mentioned in subsection (1), an order under
this section must be for the payment out of central funds of such lesser amount as the
court considers just and reasonable.
Fixing the amount
POA 1986 s.17 1362 : Prosecution costs
s.17(2B) - when making an order under this section, the court must fix the amount to be paid out
of central funds in the order if it considers it appropriate to do so and—
(a)

the prosecutor agrees the amount, or

(b)

subsection (2A) applies.

s.17(2C) - where the court does not fix the amount to be paid out of central funds in the order—
(a)

it must describe in the order any reduction required under subsection (2A), and

(b)

the amount must be fixed by means of a determination made by or on behalf of
the court in accordance with procedures specified in regulations made by the
Lord Chancellor

Proceedings taken over by the CPS
POA 1986 s.17 1363 : Prosecution costs
s.17(5) -

where the conduct of proceedings to which subsection (1) above applies is taken over
by the Crown Prosecution Service, that subsection shall have effect as if it referred to
the prosecutor who had the conduct of the proceedings before the intervention of the
Service and to expenses incurred by him up to the time of intervention.

Persons committed to Crown Court for sentence etc.
Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) reg.14 1364 : Costs fixed by
the court
reg.14(1) - Sections 17 and 18 of the Act shall apply to proceedings in the Crown Court in respect
of a person committed by a magistrates’ court to that Court—

1361

(a)

with a view to his being sentenced for an indictable offence in accordance with
section 42 of the Powers of Criminal Courts Act 1973; or

(b)

with a view to his being sentenced by the Crown Court under section 6(6) or 9(3)
of the Bail Act 1976 or

(c)

with a view to the making of a hospital order with an order restricting his
discharge under Part III of the Mental Health Act 1983,

Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1363
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1364
Commencement: 1 October 1986
1362
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as they apply where a person is convicted in proceedings before the Crown Court.
3.5.4.7.

Prosecution costs (paid by defendant)

General
Practice Direction (Costs in Criminal Proceedings) 2015
3.4

An order should be made where the court is satisfied that the defendant or appellant
has the means and the ability to pay. The order is not intended to be in the nature of a
penalty which can only be satisfied on the defendant’s release from prison. An order
should not be made on the assumption that a third party might pay. Whilst the court
should take into account any debt of the appellant or defendant, where the greater part
of those debts relates to the offence itself, the court may still make an order for costs.

3.5

Where co-defendants are husband and wife, the couple’s means should not be taken
together. Where there are multiple defendants the court may make joint and several
orders, but the costs ordered to be paid by an individual should be related to the costs
in or about the prosecution of that individual. In a multi handed case where some
defendants have insufficient means to pay their share of the costs, it is not right for that
share to be divided among the other defenders.

3.6

The prosecution should serve upon the defence, at the earliest time, full details of its
costs so as to give the defendant a proper opportunity to make representations upon
them if appropriate. If a defendant wishes to dispute all or any of the prosecution’s
claim for costs, the defendant should, if possible, give proper notice to the prosecution
of the objections proposed to be made or at least make it plain to the court precisely
what those objections are. There is no provision for assessment of prosecution costs in
a criminal case, such disputes have to be resolved by the court, which must specify the
amount to be paid. 1365

Criminal Procedure Rules 2015 (SI 2015/1490)
Costs on conviction and sentence, etc.
45.5.—(1) This rule applies where the court can order a defendant to pay the prosecutor’s costs if
the defendant is—

1365

(a)

convicted or found guilty;

(b)

dealt with in the Crown Court after committal for sentence there;

(c)

dealt with for breach of a sentence; or

(d)

in an extradition case—
(i)

ordered to be extradited, under Part 1 of the Extradition Act 2003,

(ii)

sent for extradition to the Secretary of State, under Part 2 of that Act, or

(iii)

unsuccessful on an appeal by the defendant to the High Court, or on an
application by the defendant for permission to appeal from the High Court
to the Supreme Court.

See R v Associated Octel Ltd [1996] EWCA Crim 1327; [1997] Crim LR 144.
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(2) The court may make an order—
(a)

on application by the prosecutor; or

(b)

on its own initiative.

(3) Where the prosecutor wants the court to make an order—
(a)

(b)

the prosecutor must—
(i)

apply as soon as practicable, and

(ii)

specify the amount claimed; and

the general rule is that the court must make an order if it is satisfied that the
defendant can pay.

(4) A defendant who wants to oppose an order must make representations as soon as
practicable.
(5) If the court makes an order, it must assess the amount itself.
Note. 1366 See—
(a)

rule 45.2;

(b)

section 18 of the Prosecution of Offences Act 1985(a) and regulation 14 of the Costs in
Criminal Cases (General) Regulations 1986; and

(c)

sections 60 and 133 of the Extradition Act 2003.

Under section 18(4) and (5) of the 1985 Act, if a magistrates’ court—
(a)

imposes a fine, a penalty, forfeiture or compensation that does not exceed £5—

(b)

(i)

the general rule is that the court will not make a costs order against the
defendant, but

(ii)

the court may do so;

fines a defendant under 18, no costs order against the defendant may be for more than
the fine.

Part 39 (Appeal to the Court of Appeal about conviction or sentence) contains rules about appeal
against a Crown Court costs order to which this rule applies.
Power to order: Magistrates’ Court and Crown Court
POA 1985 s.18 1367 : Award of costs against accused
s.18(1) -

where—
(a)

any person is convicted of an offence before a magistrates’ court;

(b)

the Crown Court dismisses an appeal against such a conviction or against the
sentence imposed on that conviction; or

(c)

any person is convicted of an offence before the Crown Court;

the court may make such order as to the costs to be paid by the accused to the
prosecutor as it considers just and reasonable.

1366
1367
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The note is contained within the procedure rules.
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
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Power to order: Court of Appeal
POA 1985 s.18 1368 : Award of costs against accused
s.18(2) -

where the Court of Appeal dismisses—
(a)

an appeal or application for leave to appeal under Part I of the Criminal Appeal
Act 1968 ;

(b)

an application by the accused for leave to appeal to the Supreme Court under
Part II of that Act;

(c)

an appeal or application for leave under section 9(11) of the Criminal Justice Act
1987; or

(d)

an appeal or application for leave to appeal under section 35(1) of the Criminal
Procedure and Investigations Act 1996,

it may make such order as to the costs to be paid by the accused, to such person as
may be named in the order, as it considers just and reasonable.
High Court
Practice Direction (Costs in Criminal Proceedings) 2015
3.8

The High Court is not covered by section 18 of the Act but it has complete discretion
over all costs between the parties in relation to proceedings before it. 1369

Amount must be specified
POA 1985 s.18 1370 : Award of costs against accused
s.18(3) -

the amount to be paid by the accused in pursuance of an order under this section shall
be specified in the order.

Restriction on costs in magistrates’ courts where nominal fine imposed
POA 1985 s.18 1371 : Award of costs against accused
s.18(4) -

where any person is convicted of an offence before a magistrates’ court and—
(a)

under the conviction the court orders payment of any sum as a fine, penalty,
forfeiture or compensation; and

(b)

the sum so ordered to be paid does not exceed £5;

the court shall not order the accused to pay any costs under this section unless in the
particular circumstances of the case it considers it right to do so.

1368

Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
s.51 Supreme Court Act 1981
1370
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1371
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1369
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Those under 18
POA 1985 s.18 1372 : Award of costs against accused
s.18(5) -

where any person under the age of eighteen is convicted of an offence before a
magistrates’ court, the amount of any costs ordered to be paid by the accused under
this section shall not exceed the amount of any fine imposed on him.

Costs of transcripts
POA 1985 s.18 1373 : Award of costs against accused
s.18(6) -

costs ordered to be paid under subsection (2) or (2A) above may include the
reasonable cost of any transcript of a record of proceedings made in accordance with
rules of court made for the purposes of section 32 of the Act of 1968.

Persons committed to Crown Court for sentence etc.
Costs in Criminal Cases (General) Regulations 1986 (SI 1986/1335) reg.14 1374 : Costs fixed by
the court
reg.14(1) - Sections 17 and 18 of the Act shall apply to proceedings in the Crown Court in respect
of a person committed by a magistrates’ court to that Court—
(a)

with a view to his being sentenced for an indictable offence in accordance with
section 42 of the Powers of Criminal Courts Act 1973; or

(b)

with a view to his being sentenced by the Crown Court under section 6(6) or 9(3)
of the Bail Act 1976 or

(c)

with a view to the making of a hospital order with an order restricting his
discharge under Part III of the Mental Health Act 1983,

as they apply where a person is convicted in proceedings before the Crown Court.
Appeals
MCA 1980 s.108 1375 : Right of appeal to the Crown Court
s.108(1) - a person convicted by a magistrates’ court may appeal to the Crown Court—
(a)

if he pleaded guilty, against his sentence;

(b)

if he did not, against the conviction or sentence.

s.108(3) - in this section “sentence” includes any order made on conviction by a magistrates’
court, not being—
(b)

1372

an order for the payment of costs […]

Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1374
Commencement: 1 October 1986
1375
Commencement: 6 July 1981, SI 1981/457 art.2.
1373
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MCA 1980 s.109 1376 : Abandonment of appeal
s.109(1) - where notice to abandon an appeal has been duly given by the appellant—
(a)

the court against whose decision the appeal was brought may issue process for
enforcing that decision, subject to anything already suffered or done under it by
the appellant; and

(b)

the said court may, on the application of the other party to the appeal, order the
appellant to pay to that party such costs as appear to the court to be just and
reasonable in respect of expenses properly incurred by that party in connection
with the appeal before notice of the abandonment was given to that party.

s.109(2) - in this section “appeal” means an appeal from a magistrates’ court to the Crown Court,
and the reference to a notice to abandon an appeal is a reference to a notice shown to
the satisfaction of the magistrates’ court to have been given in accordance with rules of
court.
POA 1985 s.18 1377 : Award of costs against accused
s.18(6) -

costs ordered to be paid under subsection (2) or (2A) above may include the
reasonable cost of any transcript of a record of proceedings made in accordance with
rules of court made for the purposes of section 32 of the Act of 1968.

Criminal Procedure Rules 2014 [2014] EWCA Crim 1610 rule 76.6 1378 : Costs on appeal
Costs on appeal
45.6.—(1) This rule—
(a)

applies where a magistrates’ court, the Crown Court or the Court of Appeal can
order a party to pay another person’s costs on an appeal, or an application for
permission to appeal;

(b)

authorises the Crown Court, in addition to its other powers, to order a party to
pay another party’s costs on an appeal to that court, except on an appeal
under—
(i)

section 108 of the Magistrates’ Courts Act 1980, or

(ii)

section 45 of the Mental Health Act 1983.

(2) In this rule, costs include—
(a)

costs incurred in the court that made the decision under appeal; and

(b)

costs met by legal aid.

(3) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

1376

Commencement: 6 July 1981, SI 1981/457 art.2.
Commencement: 1 October 1986, SI 1986/1334 art.3(1) and Sch.1 para.1.
1378
Commencement: 6 October 2014
1377
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(4) A person who wants the court to make an order must—
(a)

apply as soon as practicable;

(b)

notify each other party;

(c)

specify—

(d)

(i)

the amount claimed, and

(ii)

against whom; and

where an appellant abandons an appeal to the Crown Court by serving a notice
of abandonment—
(i)

apply in writing not more than 14 days later, and

(ii)

serve the application on the appellant and on the Crown Court officer.

(5) A party who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

where the application was under paragraph (4)(d), serve written representations
on the applicant, and on the Crown Court officer, not more than 7 days after it
was served.

(6) Where the application was under paragraph (4)(d), the Crown Court officer may—
(a)

submit it to the Crown Court; or

(b)

serve it on the magistrates’ court officer, for submission to the magistrates’ court.

(7) If the court makes an order, it may direct an assessment under rule 45.11, or assess
the amount itself where—
(a)

the appellant abandons an appeal to the Crown Court;

(b)

the Crown Court decides an appeal, except an appeal under—

(c)

(i)

section 108 of the Magistrates’ Courts Act 1980, or

(ii)

section 45 of the Mental Health Act 1983; or

the Court of Appeal decides an appeal to which Part 40 applies (Appeal to the
Court of Appeal about reporting or public access restriction).

(8) If the court makes an order in any other case, it must assess the amount itself.
Note. 1379 See also rule 45.2.
A magistrates’ court can order an appellant to pay a respondent’s costs on abandoning an appeal
to the Crown Court.
The Crown Court can order—
(a)

1379
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the defendant to pay the prosecutor’s costs on dismissing a defendant’s appeal—
(i)

against conviction or sentence, under section 108 of the Magistrates’ Courts Act
1980, or

(ii)

where the magistrates’ court makes a hospital order or guardianship order
without convicting the defendant, under section 45 of the Mental Health Act 1983;
and

The note is contained within the procedure rules.
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(b)

one party to pay another party’s costs on deciding any other appeal to which Part 34
(Appeal to the Crown Court) applies.

The Court of Appeal can order—
(a)

the defendant to pay another person’s costs on dismissing a defendant’s appeal or
application to which Part 37 (Appeal to the Court of Appeal against ruling at
preparatory hearing), Part 39 (Appeal to the Court of Appeal about conviction or
sentence) or Part 43 (Appeal or reference to the Supreme Court) applies;

(b)

the defendant to pay another person’s costs on allowing a prosecutor’s appeal to which
Part 38 (Appeal to the Court of Appeal against ruling adverse to the prosecution)
applies;

(c)

the appellant to pay another person’s costs on dismissing an appeal or application by a
person affected by a serious crime prevention order;

(d)

one party to pay another party’ s costs on deciding an appeal to which Part 40 (Appeal
to the Court of Appeal about reporting or public access restriction) applies.

See section 109 of the Magistrates’ Courts Act 1980; section 52 of the Senior Courts Act 1981
(which allows rules of court to authorise the Crown Court to order costs); section 18 of the
Prosecution of Offences Act 1985; section 159(5) of the Criminal Justice Act 1988; and article 15
of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008
3.5.4.8.

Solicitors paying costs: The inherent jurisdiction of the senior courts

Practice Direction (Costs in Criminal Proceedings) 2015
1.2.3

The Senior Courts also have the power under their inherent jurisdiction over officers of
the court to order a solicitor personally to pay costs thrown away. The inherent
jurisdiction of the court should be invoked only to avoid a clear injustice. 1380 Where the
legislature has stepped in with particular legislation in a particular area (eg, the wasted
costs provisions) then, within that particular area, the existing inherent jurisdiction will
be ousted or curtailed, at any rate in so far as the particular legislation is negative in
character. 1381 Given the present provisions relating to costs, the exercise of the
inherent jurisdiction will occur only in the rarest of circumstances.

4.6

Awards of Costs against Solicitors under the Court’s Inherent Jurisdiction

4.6.1

In addition to the power under regulation 3 of the General Regulations to order that
costs improperly incurred be paid by a party to the proceedings and the power to make
wasted costs orders under section 19A of the Act, the Senior Courts (which includes
the Crown Court) may, in the exercise of its inherent jurisdiction over officers of the
court, order a solicitor personally to pay costs thrown away by reason of a serious
breach on the part of the solicitor of his duty to the court.

4.6.2

No such order may be made unless reasonable notice has been given to the solicitor of
the matter alleged against him and he is given a reasonable opportunity of being heard
in reply.

4.6.3

This power should be used only in exceptional circumstances not covered by the
statutory powers: see para 1.2.3.

1380
1381

Symbol Park Lane Ltd v Steggles Palmer [1985] 1 WLR 668 CA
Shiloh Spinners Ltd v Harding [1973] AC 691; Harrison v Tew [1989] QB 307 HL
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3.5.4.9.

Criminal Courts Charge

3.5.4.9.1

When does it apply?

Availability
POA 1985 s.21A 1382 : Criminal courts charge
s.21A(1) - a court mentioned in section 21B must, at the times listed there, order a person
convicted of an offence to pay a charge in respect of relevant court costs, subject to—
(a)

subsections (2) and (3), and

(b)

section 21C.

s.21A(2) - an order must not be made if the person was under 18 when the offence was
committed.
s.21A(3) - an order must not be made in a case or class of case prescribed by the Lord
Chancellor by regulations.
Prosecution of Offences Act 1985 (Criminal Courts Charge) Regulations 2015 (SI 2015/796)
reg.2 1383 : Cases in which the duty to order payment of the criminal courts charge does not
apply
reg.2(1) -

reg.2(2) -

1382

an order under section 21A(1) of the POA 1985 (criminal courts charge) must not be
made against a person (“P”) convicted of an offence in the following cases—
(a)

where a court deals with P for the offence by making an order discharging P
absolutely under section 12 of the Powers of Criminal Courts (Sentencing) Act
2000 (absolute discharge);

(b)

where a court deals with P for the offence by making in respect of P an order
under section 37(1) of the MHA 1983 (power of courts to order hospital
admission or guardianship) or a direction under section 45A(3) of the MHA 1983
(power of higher courts to order hospital admission);

(c)

where the Crown Court dismisses an appeal against conviction or sentence for
the offence following a reference by the Criminal Cases Review Commission
under section 11(1) of the CAA 1995 (cases dealt with summarily in England and
Wales);

(d)

where the Court of Appeal dismisses an appeal for the offence under Part 1 of
the CAA 1968 following a reference by the Criminal Cases Review Commission
under section 9(1) of the CAA 1995 (cases dealt with on indictment in England
and Wales).

paragraph (3) applies where a court deals with a person in the same proceedings—
(a)

for an offence; and

(b)

for a failure to comply with a requirement mentioned in section 21B of the POA
1985 (criminal courts charge: courts and times).

Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
1383
Commencement: 13 April 2015, SI 2015/796 art.1(1).
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reg.2(3) -

an order under section 21A(1) of the POA 1985 must not be made in respect of a
failure to comply with a requirement mentioned in section 21B of the POA 1985.

reg.2(4) -

paragraph (5) applies where a court deals with a person in the same proceedings for a
failure to comply with more than one of the requirements mentioned in section 21B of
the POA 1985 and paragraph (3) does not apply.

reg.2(5) -

an order under section 21A(1) of the POA 1985 must not be made—
(a)

where the court deals with the person for a failure to comply with requirements
mentioned in section 21B(1)(b), (c) and (d) of the POA 1985, in respect of the
failure to comply with requirements mentioned in section 21B(1)(c) or (d);

(b)

where the court deals with the person for a failure to comply with requirements
mentioned in section 21B(1)(b) and (c) of the POA 1985, in respect of the failure
to comply with requirements mentioned in section 21B(1)(c);

(c)

where the court deals with the person for a failure to comply with requirements
mentioned in section 21B(1)(b) and (d) of the POA 1985, in respect of the failure
to comply with requirements mentioned in section 21B(1)(d);

(d)

where the court deals with the person for a failure to comply with requirements
mentioned in section 21B(1)(c) and (d) of the POA 1985, in respect of the failure
to comply with requirements mentioned in section 21B(1)(d);

(e)

where the court deals with the person for a failure to comply with requirements
mentioned in section 21B(2)(b) and (c) of the POA 1985, in respect of the failure
to comply with requirements mentioned in section 21B(2)(c).

Exception
POA 1985 s.21A 1384 : Criminal courts charge
s.21A(4) - a court must not take into account the duty under subsection (1) or any order under this
section when dealing with a person (other than under this section) for an offence or for
a failure to comply with a requirement mentioned in section 21B.
Interpretation
POA 1985 s.21A 1385 : Criminal courts charge
s.21A(5) - in this section—
“court costs” means costs of providing the judiciary and the rest of the system of
courts, but does not include defence or prosecution costs;
“relevant court costs” means court costs incurred in connection with criminal
proceedings or proceedings for a failure to comply with a requirement mentioned in
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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section 21B, but does not include costs of providing the Supreme Court or judges of
that Court.
3.5.4.9.2

When must the order be made?

Magistrates’ Court
POA 1985 s.21B 1386 : Criminal courts charge: courts and times
s.21B(1) - a magistrates’ court must make an order under section 21A at the following times—
(a)

when dealing with the person for the offence;

(b)

when dealing with the person under Schedule 8 to the Criminal Justice Act 2003
for failure to comply with any of the requirements of a community order;

(c)

when dealing with the person under Schedule 12 to the Criminal Justice Act 2003
for failure to comply with any of the community requirements of a suspended
sentence order;

(d)

when dealing with the person under section 256AC of the Criminal Justice Act
2003 for failure to comply with a supervision requirement imposed under section
256AA of that Act.

Crown Court
POA 1985 s.21B 1387 : Criminal courts charge: courts and times
s.21B(2) - the Crown Court must make an order under section 21A at the following times—

1386

(a)

when dealing with the person for the offence;

(b)

when dealing with the person under Schedule 8 to the Criminal Justice Act 2003
for failure to comply with any of the requirements of a community order;

(c)

when dealing with the person under Schedule 12 to the Criminal Justice Act 2003
for failure to comply with any of the community requirements of a suspended
sentence order;

(d)

when dismissing an appeal by the person against conviction or sentence for the
offence.

Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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Court of Appeal
POA 1985 s.21B 1388 : Criminal courts charge: courts and times
s.21B(3) - the Court of Appeal must make an order under section 21A at the following times—

3.5.4.9.3

(a)

when dismissing an appeal under Part 1 of the Criminal Appeal Act 1968 against
the person’s conviction or sentence for the offence;

(b)

when dismissing an application for leave to bring such an appeal.

How much is the charge?

POA 1985 s.21C 1389 : Amount of criminal courts charge
s.21C(1) - a charge ordered to be paid under section 21A must be of an amount specified by the
Lord Chancellor by regulations.
s.21C(2) - when specifying amounts under this section, the Lord Chancellor must seek to secure
that an amount specified in respect of a class of case does not exceed the relevant
court costs reasonably attributable to a case of that class.
s.21C(3) - in this section “relevant court costs” has the same meaning as in section 21A.
Prosecution of Offences Act 1985 (Criminal Courts Charge) Regulations 2015 (SI 2015/796)
reg.3 1390 : Cases in which the duty to order payment of the criminal courts charge does not
apply Amount of the criminal courts charge
reg.3(1) -

the table in the Schedule, read with the provisions of this regulation, sets out the
charge that must be ordered to be paid under section 21A(1) of the POA 1985 by class
of case.

reg.3(2) -

paragraph (3) applies where, following the summary conviction of a person (“P”) for an
offence, a magistrates’ court commits P to the Crown Court for sentence and the
Crown Court accordingly deals with P for the offence.

reg.3(3) -

the charge the Crown Court must order to be paid is the amount in column 2 of the
table which corresponds to the amount the magistrates’ court would have had to order
had P not been committed to the Crown Court for sentence.

reg.3(4) -

paragraph (5) applies where more than one entry in column 1 of the table applies.

reg.3(5) -

the charge the court must order to be paid is the amount in column 2 which
corresponds to the entry mentioned in paragraph (4) which results in the highest
amount.
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
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s.54(4).
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reg.3(6) -

where a person (“P”) changes P’s plea from not guilty to guilty after the start of a
summary or Crown Court trial the charge the court must order to be paid is the amount
that would have applied if P had not changed the plea.

reg.3(7) -

for the purposes of paragraph (6)—
(a)

the start of a summary trial is the time when the prosecution opens its case;

(b)

the start of a Crown Court trial is—
(i)

the time when a jury is sworn; or

(ii)

where a trial takes place without a jury, the time when the prosecution
opens its case.

The amounts
Prosecution of Offences Act 1985 (Criminal Courts Charge) Regulations 2015 (SI 2015/796)
Sch.1 1391
Column 1

Column 2

Conviction by a magistrates’ court in proceedings conducted in accordance with
section 16A of the Magistrates’ Courts Act 1980 (trial by single justice on the papers)

£150

Conviction by a magistrates’ court for a summary offence on a guilty plea

£150

Conviction by a magistrates’ court at a trial of a summary offence where (a) the
defendant did not enter a plea, (b) the trial proceeded in the absence of the defendant,
and (c) the court dealt with the case on the papers without reliance on any oral
evidence

£150

Conviction by a magistrates’ court for an offence triable either-way on a guilty plea

£180

Conviction by a magistrates’ court at a trial of a summary offence

£520

Conviction by a magistrates’ court at a trial of an offence triable either way
Conviction by the Crown Court on a guilty plea
Conviction by the Crown Court at a trial on indictment

£1,000
£900
£1,200

Magistrates’ court when dealing with a person under section 21B(1)(b), (c) or (d) of the
POA 1985

£100

Crown Court when dealing with a person under section 21B(2)(b) or (c) of the POA
1985

£150

Crown Court dismissing an appeal by a person against conviction or sentence

£150

Court of Appeal dismissing an application for leave to bring an appeal under Part 1 of
the CAA 1968 against a person’s conviction or sentence

£150

Court of Appeal dismissing an appeal under Part 1 of the CAA 1968 against a person’s
conviction or sentence

£200

1391
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3.5.4.9.4

Interest on the charge

POA 1985 s.21D 1392 : Interest on criminal courts charge
s.21D(1) - the Lord Chancellor may by regulations provide that a person who is ordered to pay a
charge under section 21A must pay interest on the charge if or to the extent that it
remains unpaid.
s.21D(2) - the regulations may, in particular—
(a)

make provision about the rate of interest,

(b)

make provision about periods when interest is or is not payable, and

(c)

make provision by reference to a measure or document as amended from time to
time.

s.21D(3) - the regulations may not make provision for a rate of interest that is higher than the rate
that the Lord Chancellor considers would maintain the value in real terms of amounts
that remain unpaid.
s.21D(4) - an amount of interest payable under the regulations is to be treated as part of the
charge ordered to be paid under section 21A.
3.5.4.9.5

Power to remit the charge

Power to remit
POA 1985 s.21E 1393 : Power to remit criminal courts charge
s.21E(1) - a magistrates’ court may remit the whole or part of a charge ordered to be paid by a
person under section 21A, subject to the restrictions in subsections (2) to (4).
Prosecution of Offences Act 1985 (Criminal Courts Charge) Regulations 2015 (SI 2015/796)
reg.4 1394 : Remittal of the criminal courts charge
reg.4 -

the period specified for the purposes of section 21E(4) of the POA 1985 (power to
remit criminal courts charge) is—
(a)

where the person liable to pay the charge has made the application to a
magistrates’ court to remit the charge, two years;

(b)

in any other case, 12 months.
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
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Restrictions
POA 1985 s.21E 1395 : Power to remit criminal courts charge
s.21E(2) - it may remit the charge only if—
(a)

it is satisfied that the person has taken all reasonable steps to pay it, having
regard to the person’s personal circumstances, or

(b)

it is satisfied that collection and enforcement of the charge is impracticable.

s.21E(3) - it may not remit the charge at a time when the person is detained in prison.
s.21E(4) - it may not remit the charge unless each of following has expired—
(a)

a specified period beginning with the day on which an order under section 21A
was last made in respect of the person;

(b)

a specified period beginning with the day on which the person was last convicted
of an offence;

(c)

where relevant, a specified period beginning with the day on which the person
was last released from prison.

Charge remitted: Unpaid work imposed for default
POA 1985 s.21E 1396 : Power to remit criminal courts charge
s.21E(5) - where a court remits a charge under section 21A after an order has been made under
section 300(2) of the Criminal Justice Act 2003 (power to impose unpaid work
requirement etc on fine defaulter) for default in paying the charge (or the charge and
other amounts), the court must—
(a)

reduce the total number of hours or days to which the order relates by the same
proportion as the amount remitted bears to the total amount in respect of which
the order was made, or

(b)

if the total number of hours or days would be reduced to nil under paragraph (a),
revoke the order.

s.21E(6) - in calculating a reduction required by subsection (5), any fraction of an hour or day is to
be rounded down to the nearest hour or day.
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Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
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Interpretation
POA 1985 s.21E 1397 : Power to remit criminal courts charge
s.21E(7) - in this section—
“prison” includes any place where a person serving a sentence of detention for an
offence is liable to be detained;
“specified period” means a period of a length specified by the Lord Chancellor by
regulations.
3.5.4.9.6

Secretary of State’s power to make regulations

POA 1985 s.21F 1398 : Regulations under this Part
s.21F -

regulations under this Part may include transitional, transitory and saving provision.

3.5.4.9.7

Secretary of State’s power to make regulations: General

POA 1985 s.20 1399 : Regulations
s.20(1) -

the Lord Chancellor may make regulations for carrying this Part into effect

s.20(1A) - the Lord Chancellor may by regulations—
(a)

make provision as to the amounts that may be ordered to be paid out of central
funds in pursuance of a costs order, whether by specifying rates or scales or by
making other provision as to the calculation of the amounts,

(b)

make provision as to the circumstances in which and conditions under which
such amounts may be paid or ordered to be paid,

(c)

make provision requiring amounts required to be paid out of central funds by a
costs order to be calculated having regard to regulations under paragraphs (a)
and (b),

(d)

make provision requiring amounts required to be paid to a person out of central
funds by a relevant costs order to be calculated in accordance with such
regulations (whether or not that results in the fixing of an amount that the court
considers reasonably sufficient or necessary to compensate the person), and

(e)

make provision as to the review of determinations of amounts required to be paid
out of central funds by costs orders.

s.20(1B) - in subsection (1A)(d) “relevant costs order” means a costs order other than—
(a)

an order made by any court under section 17, and

1397

Commencement: 13 April 2015, as inserted by Criminal Justice and Courts Act 2015 s.54(1), SI
2015/778 art.3 and Sch.1 para.44. Section 21A of the Prosecution of Offences Act 1985 applies only in
relation to a person convicted of an offence committed after that section comes into force, CJCA 2015
s.54(4).
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(b)

so much of a costs order made by the Supreme Court as relates to expenses,
fees, costs, trouble or losses incurred in proceedings in that court.

s.20(1C) - regulations under subsection (1A) may, in particular—

s.20(2) -

(a)

make different provision in relation to amounts to be paid in respect of different
expenses, fees, costs, trouble and losses,

(b)

make different provision in relation to different costs orders and different areas,
and

(c)

make different provision in relation to the fixing of an amount in a costs order and
the fixing of an amount by means of a determination.

the Lord Chancellor may by regulations make provision for the recovery of sums paid
by the Lord Chancellor under arrangements made for the purposes of Part 1 of the
Legal Aid, Sentencing and Punishment of Offenders Act 2012 or out of central funds in
accordance with a costs order in cases where—
(a)

a costs order has been made against a party to proceedings; and

(b)

the person in whose favour the order was made is a legally assisted person or a
person in whose favour a defendant’s costs order or, as the case may be, an
order under section 17 of this Act has been made.

s.20(3) -

regulations made under subsection (1A) above may provide that provision as to the
calculation of amounts payable out of central funds under a costs order (whether in the
form of rates or scales or other provision) shall be determined by the Lord Chancellor
with the consent of the Treasury.

s.20(4) -

regulations made under subsection (2) above may, in particular—
(a)

require the person mentioned in paragraph (a) of that subsection to pay sums
due under the costs order in accordance with directions given by the Lord
Chancellor (either generally or in respect of the particular case); and

(b)

enable the Lord Chancellor to enforce those directions in cases to which they
apply.

s.20(6) -

any regulations under this Part may contain such incidental, supplemental and
transitional provisions as the Lord Chancellor considers appropriate.

s.20(7) -

before making any regulations under section 19(1), 19A or 19B of this Act which affect
the procedure of any court, the Lord Chancellor shall so far as is reasonably
practicable consult any rule committee by whom, or on whose advice, rules of
procedure for the court may be made or whose concurrence is required to any such
rules.

s.20(8) -

in this section “costs order” means —
(a)

(b)
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an order made under or by virtue of this Part for payment to be made—
(i)

out of central funds; or

(ii)

by any person; or

an order made in a criminal case by the Supreme Court for the payment of costs
by a party to proceedings.
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3.5.5.

Preventive orders (financial reporting orders)

The power to make a financial reporting order was repealed on 3 May 2015 by the Serious Crime
Act 2015 s.50(1)(a), as commenced by SI 2015/820 reg.2(i). The repeal coincided with the
insertion of Serious Crime Act 2007 s.5A. An explanatory memorandum to the Serious Crime Act
2015 stated that the effect was to consolidate the financial reporting order into the serious crime
order.
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3.5.6.

Confiscatory in nature

Note: There is also a power to make an unlawful profit order in civil proceedings. For more details,
see section 5 of the Act.
3.5.6.1.

Unlawful profit orders

3.5.6.1.1

General

What is an unlawful profit order?
Prevention of Social Housing Fraud Act 2013 s.4 1400 : Unlawful profit orders: criminal
proceedings
s.4(3) -

an “unlawful profit order” is an order requiring the offender to pay the landlord an
amount representing the profit made by the offender as a result of the conduct
constituting the offence.

Interpretation
Prevention of Social Housing Fraud Act 2013 s.4 1401 : Unlawful profit orders: criminal
proceedings
s.4(13) -

in this section “the landlord” means the landlord under the tenancy in respect of which
the offence was committed.

Note: Section 11 of the Act also provides definitions.
3.5.6.1.2

Making the order

Availability
Prevention of Social Housing Fraud Act 2013 s.4 1402 : Unlawful profit orders: criminal
proceedings
s.4(1) -

1400

this section applies if a person (“the offender”) is convicted of—
(a)

an offence under section 1 or 2 (Unlawful sub-letting: secure tenancies and
Unlawful sub-letting: assured tenancies) or

(b)

an associated offence in relation to an offence under section 1 or 2.

Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1401
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1402
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
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Power/duty of the court to consider whether or not to impose an order
Prevention of Social Housing Fraud Act 2013 s.4 1403 : Unlawful profit orders: criminal
proceedings
s.4(2) -

the court by or before which the offender is convicted—
(a)

must, on application or otherwise, decide whether to make an unlawful profit
order, and

(b)

may, if it considers it appropriate to do so, make such an order, instead of or in
addition to dealing with the offender in any other way.

Must give reasons if not making an order
Prevention of Social Housing Fraud Act 2013 s.4 1404 : Unlawful profit orders: criminal
proceedings
s.4(4) -

if the court decides not to make an unlawful profit order, it must give reasons for that
decision on passing sentence on the offender.

Determining the amount
Prevention of Social Housing Fraud Act 2013 s.4 1405 : Unlawful profit orders: criminal
proceedings
s.4(5) -

the amount payable under an unlawful profit order must be such amount as the court
considers appropriate, having regard to any evidence and to any representations that
are made by or on behalf of the offender or the prosecutor, but subject to subsections
(6) and (7).

Calculating the maximum amount
Prevention of Social Housing Fraud Act 2013 s.4 1406 : Unlawful profit orders: criminal
proceedings
s.4(6) -

the maximum amount payable under an unlawful profit order is calculated as follows—
Step 1
Determine the total amount the offender received as a result of the conduct constituting
the offence (or the best estimate of that amount).
Step 2
Deduct from the amount determined under step 1 the total amount, if any, paid by the
offender as rent to the landlord (including service charges) over the period during
which the offence was committed.

1403

Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1404
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1405
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1406
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
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3.5.6.1.3

Unpaid orders

Prevention of Social Housing Fraud Act 2013 s.4 1407 : Unlawful profit orders: criminal
proceedings
s.4(10) -

if the amount required to be paid by a person under an unlawful profit order is not paid
when it is required to be paid, that person must pay interest on the amount for the
period for which it remains unpaid.

s.4(11) -

the rate of interest is the same rate as that for the time being specified in section 17 of
the Judgments Act 1838 (interest on civil judgment debts).

3.5.6.1.4

Offenders aged under 18

Prevention of Social Housing Fraud Act 2013 s.4 1408 : Unlawful profit orders: criminal
proceedings
s.4(12) -

sections 131 to 133 of the Powers of Criminal Courts (Sentencing) Act 2000
(supplementary provisions about compensation orders) apply to unlawful profit orders
as if—
(a)

references to a compensation order were to an unlawful profit order (subject to
paragraph (d)),

(b)

references to the compensation to be paid under a compensation order were to
the amount to be paid under an unlawful profit order,

(c)

section 133(3)(a) and (b) were omitted, and

(d)

the reference in 133(3)(c)(ii) to an unlawful profit order under section 4 were to a
compensation order under section 130 of the Powers of Criminal Courts
(Sentencing) Act 2000.

PCC(S)A 2000 s.131 1409 : Limit on amount payable under compensation order of magistrates’
court in case of young offender
s.131(A1) - this section applies if (but only if) a magistrates’ court has convicted a person aged
under 18 (“the offender”) of an offence or offences.
s.131(1) - the compensation to be paid under a compensation order made by the court in respect
of the offence, or any one of the offences, shall not exceed £5,000.
s.131(2) - the compensation or total compensation to be paid under a compensation order or
compensation orders made by the court in respect of any offence or offence taken into
consideration in determining sentence shall not exceed the difference (if any)
between—

1407

(a)

the amount or total amount which under subsection (1) above is the maximum for
the offence or offences of which the offender has been convicted; and

(b)

the amount or total amounts (if any) which are in fact ordered to be paid in
respect of that offence or those offences.

Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1408
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1409
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
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3.5.6.1.5

Interaction with other sentencing orders

Civil unlawful profit order
Prevention of Social Housing Fraud Act 2013 s.4 1410 : Unlawful profit orders: criminal
proceedings
s.4(7) -

where an unlawful profit order has been made against the offender under section 5, an
order under this section may only provide for the landlord to recover an amount equal
to the aggregate of the following—
(a)

any amount by which the amount of the offender’s profit found under this section
exceeds the amount payable under the order made under section 5, and

(b)

a sum equal to any portion of the amount payable under the order made under
section 5 that the landlord fails to recover,

and the landlord may not enforce the order under this section, so far as it relates to a
sum mentioned in paragraph (b), without the leave of the court.
Fines
Prevention of Social Housing Fraud Act 2013 s.4 1411 : Unlawful profit orders: criminal
proceedings
s.4(8) -

s.4(9) -

subsection (9) applies where the court considers—
(a)

that, as well as being appropriate to make an unlawful profit order, it would be
appropriate to impose a fine, and

(b)

that the offender has insufficient means to pay both—
(i)

an appropriate sum under an unlawful profit order, and

(ii)

an appropriate sum under a fine.

the court must give preference to making an unlawful profit order (though it may
impose a fine as well).

1410

Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1411
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
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3.5.6.1.6

Review of orders

Prevention of Social Housing Fraud Act 2013 s.4 1412 : Unlawful profit orders: criminal
proceedings
s.4(12) -

Sections 131 to 133 of the Powers of Criminal Courts (Sentencing) Act 2000
(supplementary provisions about compensation orders) apply to unlawful profit orders
as if—
(a)

references to a compensation order were to an unlawful profit order (subject to
paragraph (d)),

(b)

references to the compensation to be paid under a compensation order were to
the amount to be paid under an unlawful profit order,

(c)

section 133(3)(a) and (b) were omitted, and

(d)

the reference in section 133(3)(c) to a confiscation order under Part 6 of the
Criminal Justice Act 1988 or Part 2 of the Proceeds of Crime Act 2002 or an
unlawful profit order (or both) were to such a confiscation order or a
compensation order under section 130 of the Powers of Criminal Courts
(Sentencing) Act 2000 (or both).

Power
PCC(S)A 2000 s.133 1413 : Review of compensation orders
s.133(1) - the magistrates’ court for the time being having functions in relation to the enforcement
of a compensation order (in this section referred to as “the appropriate court”) may, on
the application of the person against whom the compensation order was made,
discharge the order or reduce the amount which remains to be paid; but this is subject
to subsections (2) to (4) below.
When can the power be exercised?
PCC(S)A 2000 s.133 1414 : Review of compensation orders
s.133(2) - the appropriate court may exercise a power conferred by subsection (1) above only—
(a)

at a time when (disregarding any power of a court to grant leave to appeal out of
time) there is no further possibility of an appeal on which the compensation order
could be varied or set aside; and

(b)

at a time before the person against whom the compensation order was made has
paid into court the whole of the compensation which the order requires him to
pay.

s.133(3) - the appropriate court may exercise a power conferred by subsection (1) above only if it
appears to the court—
(a)

1412

that the injury, loss or damage in respect of which the compensation order was
made has been held in civil proceedings to be less than it was taken to be for the
purposes of the order; or

Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1413
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1414
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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(b)

in the case of a compensation order in respect of the loss of any property, that
the property has been recovered by the person in whose favour the order was
made; or

(c)

that the means of the person against whom the compensation order was made
are insufficient to satisfy in full both the order and a confiscation order under Part
VI of the Criminal Justice Act 1988, or Part 2 of the Proceeds of Crime Act 2002
or an unlawful profit order under section 4 of the Prevention of Social Housing
Fraud Act 2013 (or both), made against him in the same proceedings; or

(d)

that the person against whom the compensation order was made has suffered a
substantial reduction in his means which was unexpected at the time when the
order was made, and that his means seem unlikely to increase for a considerable
period.

Must get consent of Crown Court
PCC(S)A 2000 s.133 1415 : Review of compensation orders
s.133(4) - where the compensation order was made by the Crown Court, the appropriate court
shall not exercise any power conferred by subsection (1) above in a case where it is
satisfied as mentioned in paragraph (c) or (d) of subsection (3) above unless it has first
obtained the consent of the Crown Court.
Orders made on appeal
PCC(S)A 2000 s.133 1416 : Review of compensation orders
s.133(5) - where the compensation order has been made on appeal, for the purposes of
subsection (4) above it shall be deemed—

3.5.6.1.7

(a)

if it was made on an appeal brought from a magistrates’ court, to have been
made by that magistrates’ court;

(b)

if it was made on an appeal brought from the Crown Court or from the criminal
division of the Court of Appeal, to have been made by the Crown Court.

Appeals

Prevention of Social Housing Fraud Act 2013 s.4 1417 : Unlawful profit orders: criminal
proceedings
s.4(12) -

Sections 131 to 133 of the Powers of Criminal Courts (Sentencing) Act 2000
(supplementary provisions about compensation orders) apply to unlawful profit orders
as if—
(a)

references to a compensation order were to an unlawful profit order (subject to
paragraph (d)),

(b)

references to the compensation to be paid under a compensation order were to
the amount to be paid under an unlawful profit order,

(c)

section 133(3)(a) and (b) were omitted, and

1415

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1417
Commencement: England, in force 15 October 2013, SI 2013/2622 art.2. Wales, in force 5 November
2013, SI 2013/2861 art.2.
1416
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(d)

the reference in section 133(3)(c) to a confiscation order under Part 6 of the
Criminal Justice Act 1988 or Part 2 of the Proceeds of Crime Act 2002 or an
unlawful profit order (or both) were to such a confiscation order or a
compensation order under section 130 of the Powers of Criminal Courts
(Sentencing) Act 2000 (or both).

Compensation not payable until time limit to appeal conviction or sentence or vary
sentence has expired
PCC(S)A 2000 s.132 1418 : Compensation orders: appeals etc.
s.32(1) -

a person in whose favour a compensation order is made shall not be entitled to receive
the amount due to him until (disregarding any power of a court to grant leave to appeal
out of time) there is no further possibility of an appeal on which the order could be
varied or set aside.

s.132(2) - the Criminal Procedure Rules may make provision regarding the way in which the
magistrates’ court for the time being having functions (by virtue of section 41(1) of the
Administration of Justice Act 1970) in relation to the enforcement of a compensation
order is to deal with money paid in satisfaction of the order where the entitlement of the
person in whose favour it was made is suspended.
Court of Appeal: Power to annul or vary order
PCC(S)A 2000 s.132 1419 : Compensation orders: appeals etc.
s.132(3) - the Court of Appeal may by order annul or vary any compensation order made by the
court of trial, although the conviction is not quashed; and the order, if annulled, shall
not take effect and, if varied, shall take effect as varied.
Order made/varied on appeal: Surcharge
PCC(S)A 2000 s.132 1420 : Compensation orders: appeals etc.
s.132(4A) - where an order is made in respect of a person under subsection (3) or (4) above, the
Court of Appeal or the Supreme Court shall make such order for the payment of a
surcharge under section 161A of the Criminal Justice Act 2003, or such variation of the
order of the Crown Court under that section, as is necessary to secure that the
person’s liability under that section is the same as it would be if he were being dealt
with by the Crown Court.

1418

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1420
Commencement: 25 August 2000, PCC(S) 2000 s.168(1).
1419
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TICs
PCC(S)A 2000 s.132 1421 : Compensation orders: appeals etc.
s.132(5) - where a compensation order has been made against any person in respect of an
offence taken into consideration in determining his sentence—
(a)

the order shall cease to have effect if he successfully appeals against his
conviction of the offence or, if more than one, all the offences, of which he was
convicted in the proceedings in which the order was made;

(b)

he may appeal against the order as if it were part of the sentence imposed in
respect of the offence or, if more than one, any of the offences, of which he was
so convicted.

Supreme Court: Power to order
PCC(S)A 2000 s.132 1422 : Compensation orders: appeals etc.
s.132(4) - where the Supreme Court restores a conviction, it may make any compensation order
which the court of trial could have made.

1421
1422

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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3.6

Deprivation, forfeiture and destruction

3.6.1.

Deprivation

3.6.1.1.

General

What is a deprivation order?
PCC(S)A 2000 s.143 1423 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(3) - an order under this section shall operate to deprive the offender of his rights, if any, in
the property to which it relates, and the property shall (if not already in their
possession) be taken into the possession of the police.
Purpose of the order
R. v Highbury Corner Magistrates’ Court ex. parte Di Matteo (1991) 92 Cr. App. R. 263
[The order] can serve a dual purpose…the removal from public circulation of an article which has
been used to commit or facilitate the commission of an offence and as part of the punishment of
the offender. (Watkins LJ, at p.268)
3.6.1.2.

Making the order

Power to order: Property used for the purposes of crime
PCC(S)A 2000 s.143 1424 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(1) - where a person is convicted of an offence and the court by or before which he is
convicted is satisfied that any property which has been lawfully seized from him, or
which was in his possession or under his control at the time when he was apprehended
for the offence or when a summons in respect of it was issued—
(a)

has been used for the purpose of committing, or facilitating the commission of,
any offence, or

(b)

was intended by him to be used for that purpose,

the court may (subject to subsection (5) below) make an order under this section in
respect of that property.
s.143(8) - facilitating the commission of an offence shall be taken for the purposes of subsection
(1) above to include the taking of any steps after it has been committed for the purpose
of disposing of any property to which it relates or of avoiding apprehension or
detection.

1423
1424

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Power to order: Unlawful possession of property
PCC(S)A 2000 s.143 1425 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(2) - where a person is convicted of an offence and the offence, or an offence which the
court has taken into consideration in determining his sentence, consists of unlawful
possession of property which—
(a)

has been lawfully seized from him, or

(b)

was in his possession or under his control at the time when he was apprehended
for the offence of which he has been convicted or when a summons in respect of
that offence was issued,

the court may (subject to subsection (5) below) make an order under this section in
respect of that property.
Considerations before making the order
PCC(S)A 2000 s.143 1426 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(5) - in considering whether to make an order under this section in respect of any property,
a court shall have regard—
(a)

to the value of the property; and

(b)

to the likely financial and other effects on the offender of the making of the order
(taken together with any other order that the court contemplates making).

Motor vehicles
PCC(S)A 2000 s.143 1427 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(6) - where a person commits an offence to which this subsection applies by—
(a)

driving, attempting to drive, or being in charge of a vehicle, or

(b)

failing to comply with a requirement made under section 7 or 7A of the Road
Traffic Act 1988 (failure to provide specimen for analysis or laboratory test or to
give permission for such a test) in the course of an investigation into whether the
offender had committed an offence while driving, attempting to drive or being in
charge of a vehicle, or

(c)

failing, as the driver of a vehicle, to comply with subsection (2) or (3) of section
170 of the Road Traffic Act 1988 (duty to stop and give information or report
accident),

the vehicle shall be regarded for the purposes of subsection (1) above (and section
144(1)(b) below) as used for the purpose of committing the offence (and for the
purpose of committing any offence of aiding, abetting, counselling or procuring the
commission of the offence).

1425

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1427
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1426
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s.143(7) - subsection (6) above applies to—
(a)

an offence under the Road Traffic Act 1988 which is punishable with
imprisonment;

(b)

an offence of manslaughter; and

(c)

an offence under section 35 of the Offences Against the Person Act 1861
(wanton and furious driving).

Immigration or asylum
UKBA 2007 s.25 1428 : Forfeiture of detained property
s.25(1) -

a court making a forfeiture order about property may order that the property be taken
into the possession of the Secretary of State (and not of the police).

s.25(2) -

an order may be made under subsection (1) only if the court thinks that the offence in
connection with which the order is made–

s.25(3) -

3.6.1.3.

(a)

related to immigration or asylum, or

(b)

was committed for a purpose connected with immigration or asylum.

in subsection (1) “forfeiture order” means an order under–
(a)

section 143 of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6), or

(b)

Article 11 of the Criminal Justice (Northern Ireland) Order 1994 (S.I. 1994/2795
(N.I. 15)).

Applications for proceeds of forfeited property

Power to order sums paid to person suffering loss etc.
PCC(S)A 2000 s.145 1429 : Application of proceeds of forfeited property
s.145(1) - where a court makes an order under section 143 above in a case where:
(a)

the offender has been convicted of an offence which has resulted in a person
suffering personal injury, loss or damage, or

(b)

any such offence is taken into consideration by the court in determining
sentence,

the court may also make an order that any proceeds which arise from the disposal of
the property and which do not exceed a sum specified by the court shall be paid to that
person.

1428
1429

Commencement: 31 March 2008, SI 2008/309 art.3(a) and art.6.
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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Test to apply
PCC(S)A 2000 s.145 1430 : Application of proceeds of forfeited property
s.145(2) - the court may make an order under this section only if it is satisfied that but for the
inadequacy of the offender's means it would have made a compensation order under
which the offender would have been required to pay compensation of an amount not
less than the specified amount.
Exceptions
PCC(S)A 2000 s.145 1431 : Application of proceeds of forfeited property
s.145(3) - an order under this section has no effect:

3.6.1.4.

(a)

before the end of the period specified in section 144(1)(a) above; or

(b)

if a successful application under section 1(1) of the Police (Property) Act 1897
has been made.

Particular circumstances

Cannot forfeit a house
R. v Khan [1983] 76 Cr. App. R. 29
Deprivation orders do not apply to real property.
Hire purchase agreements and property owned (partly/wholly) by others
R. v Troth [1979] 1 Cr. App. R. (S.) 341
Orders should not be made unless they are simple with no complicating factors. 1432
3.6.1.5.

Interaction with other sentencing orders

No requirement for other sentence
PCC(S)A 2000 s.143 1433 : Powers to deprive offender of property used etc. for purposes of
crime
s.143(4) - any power conferred on a court by subsection (1) or (2) above may be exercised—

1430

(a)

whether or not the court also deals with the offender in any other way in respect
of the offence of which he has been convicted; and

(b)

without regard to any restrictions on forfeiture in any enactment contained in an
Act passed before 29th July 1988.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1432
The context was an order was made in respect of a lorry part-owned by the offender following his plea of
guilty to the theft of coal.
1433
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1431
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3.6.1.6.

Property in the possession of the police

Application of Police (Property) Act 1897
PCC(S)A 2000 s.144 1434 : Property which is in the possession of the police by virtue of
section 143
s.144(1) - the Police (Property) Act 1897 shall apply, with the following modifications, to property
which is in the possession of the police by virtue of section 143 above—
(a)

no application shall be made under section 1(1) of that Act by any claimant of the
property after the end of six months from the date on which the order in respect
of the property was made under section 143 above; and

(b)

no such application shall succeed unless the claimant satisfies the court either—
(i)

that he had not consented to the offender having possession of the
property; or

(ii)

where an order is made under subsection (1) of section 143 above, that he
did not know, and had no reason to suspect, that the property was likely to
be used for the purpose mentioned in that subsection.

s.144(2) - in relation to property which is in the possession of the police by virtue of section 143
above, the power to make regulations under section 2 of the Police (Property) Act 1897
(disposal of property in cases where the owner of the property has not been
ascertained and no order of a competent court has been made with respect to it) shall,
subject to subsection (3) below, include power to make regulations for disposal
(including disposal by vesting in the relevant authority) in cases where no application
by a claimant of the property has been made within the period specified in subsection
(1)(a) above or no such application has succeeded.
s.144(3) - the regulations may not provide for the vesting in the relevant authority of property in
relation to which an order has been made under section 145 below (court order as to
application of proceeds of forfeited property).
s.144(4) - nothing in subsection (2A)(a) or (3) of section 2 of the Police (Property) Act 1897 limits
the power to make regulations under that section by virtue of subsection (2) above.
s.144(5) - in this section “relevant authority” has the meaning given by section 2(2B) of the Police
(Property) Act 1897.
Power to order delivery of property to the owner
Police (Property) Act 1897 s.1 1435 : Power to make orders with respect to property in
possession of police
s.1(1) -

1434
1435

where any property has come into the possession of the police in connexion with their
investigation of a suspected offence a court of summary jurisdiction may, on
application, either by an officer of police or by a claimant of the property, make an
order for the delivery of the property to the person appearing to the magistrate or court
to be the owner thereof, or, if the owner cannot be ascertained, make such order with
respect to the property as to the magistrate or court may seem meet.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 6 August 1897, the Act received Royal Assent on 6 August 1897 and it appears it
came into force on the same day.
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s.1(2) -

an order under this section shall not affect the right of any person to take within six
months from the date of the order legal proceedings against any person in possession
of property delivered by virtue of the order for the recovery of the property, but on the
expiration of those six months the right shall cease.

Unclaimed property
Police (Property) Act 1897 s.2 1436 : Power to make orders with respect to property in
possession of police
s.2(1) -

a Secretary of State may make regulations for the disposal of property which has come
into the possession of the police under the circumstances mentioned in this Act in
cases where the owner of the property has not been ascertained and no order of a
competent court has been made with respect thereto.

s.2(2) -

the regulations may authorised the sale of any such property, and the application of the
proceeds of any such sale, and the application of any money of which the owner
cannot be ascertained, to all or any of the following purposes:

s.2(2A) -

(a)

the expenses of executing the regulations;

(b)

the payment of reasonable compensation to any person by whom the property
has been delivered into the possession of the police;

(c)

the making of payments for the benefit of discharged prisoners or of persons
dependent on prisoners or discharged prisoners; or

(d)

such other purposes as the Secretary of State may consider expedient.

the regulations may also provide that where, in the case of property other than
money—
(a)

the property has remained in the possession of the police for a year,

(b)

the police would under the regulations have power to sell the property,

(c)

in the opinion of the relevant body, the property can be used for police purposes,
and

(d)

the relevant body determine, in such manner as may be prescribed by the
regulations, that the property is to be retained by the relevant body,

the relevant body is to become the owner of the property on the making of the
determination or at such later time as the regulations may specify.
s.2(2B) -

the relevant body for the purposes of subsection (2A) is the local policing body.

s.2(3) -

where the property is a perishable article or its custody involves unreasonable expense
or inconvenience it may be sold at any time, but the proceeds of sale shall not be
disposed of until they have remained in the possession of the police for a year. In any
other case the property shall not be sold until it has remained in the possession of the
police for a year.

s.2(4) -

the regulations may also provide for the investment of money and for the audit of
accounts.

1436
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came into force on the same day.
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s.2(4A) -

the regulations may also provide for the publication of determinations falling within
subsection (2A)(d) above.

s.2(5) -

the regulations shall apply whether the property to which they relates has come into the
possession of the police before of after the making of the regulations.

s.2(6) -

in relation to England and Wales, the power to make regulations under this section is
exercisable by statutory instrument; and a statutory instrument made in the exercise of
that power is subject to annulment in pursuance of a resolution of either House of
Parliament.

s.2(7) -

in relation to Northern Ireland, the power to make regulations under this section is
exercisable by statutory rule for the purposes of the Statutory Rules (Northern Ireland)
Order 1979, and regulations made in the exercise of that power are subject to
annulment in pursuance of a resolution of either House of Parliament in like manner as
a statutory instrument and section 5 of the Statutory Instruments Act 1946 shall have
effect accordingly.
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3.6.2.

Forfeiture

3.6.2.1.

Drugs

Availability
MDA 1971 s.27 1437 : Forfeiture
s.27(3) -

an offence falls within this subsection if it is an offence which is specified in—
(a)

paragraph 1 of Schedule 2 to the Proceeds of Crime Act 2002 (drug trafficking
offences), or

(b)

so far as it relates to that paragraph, paragraph 10 of that Schedule.

Power to order
MDA 1971 s.27 1438 : Forfeiture
s.27(1) -

subject to subsection (2) below, the court by or before which a person is convicted of
an offence under this Act or an offence falling within subsection (3) below or an offence
to which section 1 of the Criminal Justice (Scotland) Act 1987 relates or a drug
trafficking offence, as defined in Article 2(2) of the Proceeds of Crime (Northern
Ireland) Order 1996 may order anything shown to the satisfaction of the court to relate
to the offence, to be forfeited and either destroyed or dealt with in such other manner
as the court may order.

Restriction
MDA 1971 s.27 1439 : Forfeiture
s.27(2) -

the court shall not order anything to be forfeited under this section, where a person
claiming to be the owner of or otherwise interested in it applies to be heard by the
court, unless an opportunity has been given to him to show cause why the order should
not be made.

Availability
s.27(3) -

1437

an offence falls within this subsection if it is an offence which is specified in—
(a)

paragraph 1 of Schedule 2 to the Proceeds of Crime Act 2002 (drug trafficking
offences), or

(b)

so far as it relates to that paragraph, paragraph 10 of that Schedule.

Commencement: 1 July 1973, SI 1973/795 art.2.
Commencement: 1 July 1973, SI 1973/795 art.2.
1439
Commencement: 1 July 1973, SI 1973/795 art.2.
1438
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3.6.2.2.

Firearms

Power to order
FA 1968 s.52 1440 : Forfeiture and disposal of firearms; cancellation of certificate by
convicting court
s.52(1) -

where a person—
(a)

is convicted of an offence under this Act (other than an offence under section
22(3) or an offence relating specifically to air weapons) or is convicted of a crime
for which he is sentenced to imprisonment, or detention in a detention centre or
in a young offenders' institution in Scotland or is subject to a detention and
training order; or

(b)

has been ordered to enter into a recognizance to keep the peace or to be of good
behaviour, a condition of which is that he shall not possess, use or carry a
firearm; or

(c)

is subject to a community order containing a requirement that he shall not
possess, use or carry a firearm; or

(d)

has, in Scotland, been ordained to find caution a condition of which is that he
shall not possess, use or carry a firearm,

the court by or before which he is convicted, or by which the order is made, may make
such order as to the forfeiture or disposal of any firearm or ammunition found in his
possession as the court thinks fit and may cancel any firearm certificate or shot gun
certificate held by him.
Applications by police for forfeiture etc.
FA 1968 s.52 1441 : Forfeiture and disposal of firearms; cancellation of certificate by
convicting court
s.52(4) -

a court of summary jurisdiction or, in Scotland, the sheriff may, on the application of the
chief officer of police, order any firearm or ammunition seized and detained by a
constable under this Act to be destroyed or otherwise disposed of.

Seizing items subject of forfeiture orders
FA 1968 s.52 1442 : Forfeiture and disposal of firearms; cancellation of certificate by
convicting court
s.52(3) -

a constable may seize and detain any firearm or ammunition which may be the subject
of an order for forfeiture under this section.

1440

Commencement: 1 August 1968, FA 1968 s.60(2).
Commencement: 1 August 1968, FA 1968 s.60(2).
1442
Commencement: 1 August 1968, FA 1968 s.60(2).
1441
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Interpretation
FA 1968 s.52 1443 : Forfeiture and disposal of firearms; cancellation of certificate by
convicting court
s.52(1A) - in subsection (1)(c) “community order” means—
(a)

a community order within the meaning of Part 12 of the Criminal Justice Act
2003, or a youth rehabilitation order within the meaning of Part 1 of the Criminal
Justice and Immigration Act 2008, made in England and Wales, or

(b)

a community payback order under section 227A of the Criminal Procedure
(Scotland) Act 1995 (c.46).

s.52(5) -

in this section references to ammunition include references to a primer to which section
35 of the Violent Crime Reduction Act 2006 applies and to an empty cartridge case
incorporating such a primer.

3.6.2.3.

Offensive weapons

3.6.2.3.1

Prevention of Crime Act 1953

Power to order
PCA 1953 s.1 1444 : Prohibition of the carrying of offensive weapons without lawful authority
or reasonable excuse
s.1(2) -

where any person is convicted of an offence under subsection (1) of this section the
court may make an order for the forfeiture or disposal of any weapon in respect of
which the offence was committed.

Offence
PCA 1953 s.1 1445 : Prohibition of the carrying of offensive weapons without lawful authority
or reasonable excuse
s.1(1) -

1443

any person who without lawful authority or reasonable excuse, the proof whereof shall
lie on him, has with him in any public place any offensive weapon shall be guilty of an
offence, and shall be liable—
(a)

on summary conviction, to imprisonment for a term not exceeding six months or a
fine not exceeding the prescribed sum or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding four years
or a fine, or both.

Commencement: 1 August 1968, FA 1968 s.60(2).
Commencement: 6 June 1953, PCA 1953 s.2(2).
1445
Commencement: 6 June 1953, PCA 1953 s.2(2).
1444
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Interpretation
PCA 1953 s.1 1446 : Prohibition of the carrying of offensive weapons without lawful authority
or reasonable excuse
s.1(4) -

in this section “public place” includes any highway and any other premises or place to
which at the material time the public have or are permitted to have access, whether on
payment or otherwise; and “offensive weapon” means any article made or adapted for
use for causing injury to the person, or intended by the person having it with him for
such use by him or by some other person.

3.6.2.3.2

Crossbows Act 1987

CA 1987 s.6 1447 : Punishments
s.6(3) -

the court by which a person is convicted of an offence under this Act may make such
order as it thinks fit as to the forfeiture or disposal of any crossbow or part of a
crossbow in respect of which the offence was committed.

3.6.2.3.3

Knives Act 1997

Power to make the order
KA 1997 s.6 1448 : Forfeiture of knives and publications
s.6(1) -

s.6(2) -

s.6(3) -

s.6(4) -

if a person is convicted of an offence under section 1 in relation to a knife of a
particular description, the court may make an order for forfeiture in respect of any
knives of that description—
(a)

seized under a warrant issued under section 5; or

(b)

in the offender's possession or under his control at the relevant time.

if a person is convicted of an offence under section 2 in relation to particular material,
the court may make an order for forfeiture in respect of any publications consisting of
or containing that material which—
(a)

have been seized under a warrant issued under section 5; or

(b)

were in the offender's possession or under his control at the relevant time.

the court may make an order under subsection (1) or (2)—
(a)

whether or not it also deals with the offender in respect of the offence in any
other way; and

(b)

without regard to any restrictions on forfeiture in any enactment.

in considering whether to make an order, the court must have regard—
(a)

to the value of the property; and

(b)

to the likely financial and other effects on the offender of the making of the order
(taken together with any other order that the court contemplates making).

1446

Commencement: 6 June 1953, PCA 1953 s.2(2).
Commencement: 15 July 1987, CA 1987 s.8(2).
1448
Commencement: 1 September 1997, SI 1997/1906 art.2.
1447
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s.6(5) -

in this section “relevant time”—
(a)

in relation to a person convicted in England and Wales or Northern Ireland of an
offence under section 1 or 2, means the time of his arrest for the offence or of the
issue of a summons in respect of it;

(b)

in relation to a person so convicted in Scotland, means the time of his arrest for
the offence or of his being cited as an accused in respect of it.

Effect of the order
KA 1997 s.7 1449 : Effect of a forfeiture order
s.7(1) -

an order under section 6 (a “forfeiture order”) operates to deprive the offender of his
rights, if any, in the property to which it relates.

s.7(2) -

the property to which a forfeiture order relates must be taken into the possession of the
police (if it is not already in their possession).

s.7(3) -

the court may, on an application made by a person who—
(a)

claims property to which a forfeiture order applies, but

(b)

is not the offender from whom it was forfeited,

make an order (a “recovery order”) for delivery of the property to the applicant if it
appears to the court that he owns it.
s.7(4) -

an application to a sheriff must be made in such manner as may be prescribed by act
of adjournal.

s.7(5) -

no application may be made after the end of the period of 6 months beginning with the
date on which the forfeiture order was made.

s.7(6) -

no application may succeed unless the claimant satisfies the court—

s.7(7) -

s.7(8) -

s.7(9) -

1449
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(a)

that he had not consented to the offender having possession of the property; or

(b)

that he did not know, and had no reason to suspect, that the offence was likely to
be committed.

if a person has a right to recover property which is in the possession of another in
pursuance of a recovery order, that right—
(a)

is not affected by the making of the recovery order at any time before the end of
the period of 6 months beginning with the date on which the order is made; but

(b)

is lost at the end of that period.

the Secretary of State may make regulations, in relation to property forfeited under this
section, for disposing of the property and dealing with the proceeds in cases where—
(a)

no application has been made before the end of the period of 6 months beginning
with the date on which the forfeiture order was made; or

(b)

no such application has succeeded.

the regulations may also provide for investing money and auditing accounts.

Commencement: 1 September 1997, SI 1997/1906 art.2.
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s.7(10) -

in this section, “application” means an application under subsection (3).

SIs made under the Act
Knives (Forfeited Property) Regulations 1997 (SI 1997/1907)
1.

Citation and commencement

These Regulations may be cited as the Knives (Forfeited Property) Regulations 1997 and shall
come into force on 1st September 1997.
2.

Interpretation

In these Regulations,
“museum or similar institution” means any institution which has as its purposes, or one
of its purposes, the preservation and display of material of historical, aesthetic or
technical interest to which the public are given access.
“the relevant authority” means
(a)

in relation to a police area in England and Wales, the local policing body (within
the meaning of section 101(1) of the Police Act 1996);

(c)

in relation to Scotland, a police authority (within the meaning given by section
2(1), as read with section 19(9)(a), of the Police (Scotland) Act 1967 for the area
for which the police force is maintained

“the 1997 Act” means the Knives Act 1997.
3.

Property to which Regulations apply

(1)

Subject to paragraph (2) below, these Regulations apply to property which is in the
possession of the police by virtue of a forfeiture order under section 6 of the 1997 Act
and in respect of which—
(a)

no application under section 7(3) of the 1997 Act has been made before the end
of the period of 6 months beginning with the date on which the forfeiture order
was made; or

(b)

no such application has succeeded.

(2)

Where, within the period specified in paragraph (1) above, an application by a claimant
of the property has been made under section 7(3) of the 1997 Act or the person upon
whose conviction the court ordered the forfeiture of the property under section 6 of that
Act has appealed against the conviction or sentence, these Regulations shall not apply
to the property until that application or appeal has been determined.

4.

Disposal of property

(1)

Subject to paragraph (2) below, property to which these Regulations apply shall be
destroyed.

(2)

Where the relevant authority are satisfied that property to which these Regulations
apply which would otherwise fall to be destroyed is of particular rarity, aesthetic quality
or technical or historical interest, they may, instead of arranging for its destruction, give
or sell it to a museum or similar institution.

(3)

The proceeds of disposals under these Regulations (if any) shall be paid to the
relevant authority and
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(a)

in relation to authorities in England and Wales shall be subject to the regulations
governing the application of the proceeds of sale of property made under section
2 of the Police (Property) Act 1897; and

(b)

in relation to authorities in Scotland shall vest in the relevant authority.

Local Policing Bodies (Consequential Amendments) Regulations 2011 (SI 2011/3058)
1.

Citation and commencement

(1)

These Regulations may be cited as the Local Policing Bodies (Consequential
Amendments) Regulations 2011

(2)

These Regulations come into force on 16th January 2012, with the exception of
regulation 21(2)(a) which comes into force on 22nd November 2012.

13.

Amendments to the Knives (Forfeited Property) Regulations 1997

(1)

The Knives (Forfeited Property) Regulations 1997 are amended as follows.

(2)

In regulation 2 (interpretation), in the definition of “the relevant authority”—
(a)

for paragraph (a), substitute—
“(a) in relation to a police area in England and Wales, the local policing body
(within the meaning of section 101(1) of the Police Act 1996);”;

(b)
3.6.2.4.

omit paragraph (b).

Obscene publications

Seizing articles
OPA 1959 s.3 1450 : Powers of search and seizure
s.3(1) -

if a justice of the peace is satisfied by information on oath that there is reasonable
ground for suspecting that, in any premises or on any stall or vehicle, being premises
or a stall or vehicle specified in the information, obscene articles are, or are from time
to time, kept for publication for gain, the justice may issue a warrant under his hand
empowering any constable to enter (if need be by force) and search the premises, or to
search the stall or vehicle and to seize and remove any articles found therein or
thereon which the constable has reason to believe to be obscene articles and to be
kept for publication for gain.

Duty to make order for forfeiture
OPA 1959 s.3 1451 : Powers of search and seizure
s.3(3) -

1450
1451
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subject to subsection (3A) of this section any articles seized under subsection (1) of
this section shall be brought before a justice of the peace acting in the local justice
area in which the articles were seized, who may thereupon issue a summons to the
occupier of the premises or, as the case may be, the user of the stall or vehicle to
appear on a day specified in the summons before a magistrates' court acting in that
local justice area to show cause why the articles or any of them should not be forfeited;

Commencement: 29 August 1959, OPA 1959 s.5(2).
Commencement: 29 August 1959, OPA 1959 s.5(2).

Law Commission: Sentencing law in England and Wales – Legislation currently in force

and if the court is satisfied, as respects any of the articles, that at the time when they
were seized they were obscene articles kept for publication for gain, the court shall
order those articles to be forfeited:
Provided that if the person summoned does not appear, the court shall not make an
order unless service of the summons is proved. Provided also that this subsection does
not apply in relation to any article seized under subsection (1) of this section which is
returned to the occupier of the premises or, as the case may be, to the user of the stall
or vehicle in or on which it was found.
OPA 1964 s.1 1452 : Obscene articles intended for publication for gain
s.1(4) -

where articles are seized under section 3 of the Obscene Publications Act 1959 (which
provides for the seizure and forfeiture of obscene articles kept for publication for gain),
and a person is convicted under section 2 of that Act of having them for publication for
gain, the court on his conviction shall order the forfeiture of those articles:
Provided that an order made by virtue of this subsection (including an order so made
on appeal) shall not take effect until the expiration of the ordinary time within which an
appeal in the matter of the proceedings in which the order was made may be instituted
or, where such an appeal is duly instituted, until the appeal is finally decided or
abandoned; and for this purpose—

(5)

(a)

an application for a case to be stated or for leave to appeal shall be treated as
the institution of an appeal; and

(b)

where a decision on appeal is subject to a further appeal, the appeal shall not be
deemed to be finally decided until the expiration of the ordinary time within which
a further appeal may be instituted or, where a further appeal is duly instituted,
until the further appeal is finally decided or abandoned.

References in section 3 of the Obscene Publications Act 1959 and this section to
publication for gain shall apply to any publication with a view to gain, whether the gain
is to accrue by way of consideration for the publication or in any other way.

Restriction on making order for forfeiture
OPA 1959 s.3 1453 : Powers of search and seizure
s.3(3A) -

1452
1453

without prejudice to the duty of a court to make an order for the forfeiture of an article
where section 1(4) of the Obscene Publications Act 1964 applies (orders made on
conviction), in a case where by virtue of subsection (3A) of section 2 of this Act
proceedings under the said section 2 for having an article for publication for gain could
not be instituted except by or with the consent of the Director of Public Prosecutions,
no order for the forfeiture of the article shall be made under this section unless the
warrant under which the article was seized was issued on an information laid by or on
behalf of the Director of Public Prosecutions.

Commencement: 31 August 1964, OPA 1964 s.3(2).
Commencement: 29 August 1959, OPA 1959 s.5(2).
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Right to make representations as to forfeiture of items
OPA 1959 s.3 1454 : Powers of search and seizure
s.3(4) -

in addition to the person summoned, any other person being the owner, author or
maker of any of the articles brought before the court, or any other person through
whose hands they had passed before being seized, shall be entitled to appear before
the court on the day specified in the summons to show cause why they should not be
forfeited.

Forfeiture order suspended until appeal period expired
OPA 1959 s.3 1455 : Powers of search and seizure
s.3(5) -

where an order is made under this section for the forfeiture of any articles, any person
who appeared, or was entitled to appear, to show cause against the making of the
order may appeal to the Crown Court, and no such order shall take effect until the
expiration of the period within which notice of appeal to the Crown Court may be given
against the order, or, if before the expiration thereof notice of appeal is duly given or
application is made for the statement of a case for the opinion of the High Court, until
the final determination or abandonment of the proceedings on the appeal or case.

Costs where items not forfeited
OPA 1959 s.3 1456 : Powers of search and seizure
s.3(6) -

if as respects any articles brought before it the court does not order forfeiture, the court
may if it thinks fit order the person on whose information the warrant for the seizure of
the articles was issued to pay such costs as the court thinks reasonable to any person
who has appeared before the court to show cause why those articles should not be
forfeited; and costs ordered to be paid under this subsection shall be enforceable as a
civil debt.

Interpretation
OPA 1959 s.3 1457 : Powers of search and seizure
s.3(7) -

1454

for the purposes of this section the question whether an article is obscene shall be
determined on the assumption that copies of it would be published in any manner likely
having regard to the circumstances in which it was found, but in no other manner.

Commencement: 29 August 1959, OPA 1959 s.5(2).
Commencement: 29 August 1959, OPA 1959 s.5(2).
1456
Commencement: 29 August 1959, OPA 1959 s.5(2).
1457
Commencement: 29 August 1959, OPA 1959 s.5(2).
1455
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3.6.2.5.

Forgery and counterfeiting

3.6.2.5.1

Forgery and kindred offences

Power to order forfeiture or destruction on conviction
FCA 1981 s.7 1458 : Powers of search, forfeiture, etc.
s.7(3) -

subject to subsection (4) below, the court by or before which a person is convicted of
an offence under this Part of this Act may order any object shown to the satisfaction of
the court to relate to the offence to be forfeited and either destroyed or dealt with in
such other manner as the court may order.

Owner of property objects etc.
FCA 1981 s.7 1459 : Powers of search, forfeiture, etc.
s.7(4) -

the court shall not order any object to be forfeited under subsection (2) or (3) above
where a person claiming to be the owner of or otherwise interested in it applies to be
heard by the court, unless an opportunity has been given to him to show cause why the
order should not be made.

3.6.2.5.2

Counterfeiting and kindred offences

Power to order forfeiture or destruction on conviction
FCA 1981 s.24 1460 : Powers of search, forfeiture, etc.
s.24(3) -

subject to subsection (4) below, the court by or before which a person is convicted of
an offence under this Part of this Act may order any thing shown to the satisfaction of
the court to relate to the offence to be forfeited and either destroyed or dealt with in
such other manner as the court may order.

Right to be heard
FCA 1981 s.24 1461 : Powers of search, forfeiture, etc.
s.24(4) -

the court shall not order any thing to be forfeited under subsection (2) or (3) above
where a person claiming to be the owner of or otherwise interested in it applies to be
heard by the court, unless an opportunity has been given to him to show cause why the
order should not be made.

Power to direct object to be passed to authority to issue notes/coins
FCA 1981 s.24 1462 : Powers of search, forfeiture, etc.
s.24(5) -

without prejudice to the generality of subsections (2) and (3) above, the powers
conferred on the court by those subsections include power to direct that any object

1458

Commencement: 27 October 1981, FCA 1981 s.33.
Commencement: 27 October 1981, FCA 1981 s.33.
1460
Commencement: 27 October 1981, FCA 1981 s.33.
1461
Commencement: 27 October 1981, FCA 1981 s.33.
1462
Commencement: 27 October 1981, FCA 1981 s.33.
1459
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shall be passed to an authority with power to issue notes or coins or to any person
authorised by such an authority to receive the object.
Scotland
FCA 1981 s.24 1463 : Powers of search, forfeiture, etc.
s.24(6) -

3.6.2.6.

in the application of this section to Scotland—
(a)

in subsection (1) for the words “justice of the peace” there shall be substituted the
words “justice within the meaning of section 462 of the Criminal Procedure
(Scotland) Act 1975”;

(b)

in subsection (2):—
(i)

for the words “A constable” there shall be substituted “The procurator
fiscal”; and

(ii)

for the words “a magistrates' court” there shall be substituted “the sheriff
court”.

Written material (racial hatred)

Offences under sections 19, 21 and 23
Power
POA 1986 s.25 1464 : Power to order forfeiture
s.25(1) -

a court by or before which a person is convicted of—
(a)

an offence under section 18 relating to the display of written material, or

(b)

an offence under section 19, 21 or 23,

shall order to be forfeited any written material or recording produced to the court and
shown to its satisfaction to be written material or a recording to which the offence
relates.
Order suspended until appeal time limit expired
POA 1986 s.25 1465 : Power to order forfeiture
s.25(2) -

1463

an order made under this section shall not take effect—
(a)

in the case of an order made in proceedings in England and Wales, until the
expiry of the ordinary time within which an appeal may be instituted or, where an
appeal is duly instituted, until it is finally decided or abandoned;

(b)

in the case of an order made in proceedings in Scotland, until the expiration of
the time within which, by virtue of any statute, an appeal may be instituted or,
where such an appeal is duly instituted, until the appeal is finally decided or
abandoned.

Commencement: 27 October 1981, FCA 1981 s.33.
Commencement: 1 April 1987, SI 1987/198 art.2.
1465
Commencement: 1 April 1987, SI 1987/198 art.2.
1464
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Interpretation
POA 1986 s.25 1466 : Power to order forfeiture
s.25(3) -

s.25(4) -

for the purposes of subsection (2)(a)—
(a)

an application for a case stated or for leave to appeal shall be treated as the
institution of an appeal, and

(b)

where a decision on appeal is subject to a further appeal, the appeal is not finally
determined until the expiry of the ordinary time within which a further appeal may
be instituted or, where a further appeal is duly instituted, until the further appeal is
finally decided or abandoned.

for the purposes of subsection (2)(b) the lodging of an application for a stated case or
note of appeal against sentence shall be treated as the institution of an appeal.

Offences under section 29B, 29C, 29E and 29G
POA 1986 s.29I 1467 : Power to order forfeiture
s.29I(1) -

a court by or before which a person is convicted of–
(a)

an offence under section 29B relating to the display of written material, or

(b)

an offence under section 29C, 29E or 29G,

shall order to be forfeited any written material or recording produced to the court and
shown to its satisfaction to be written material or a recording to which the offence
relates.
s.29I(2) -

an order made under this section shall not take effect–
(a)

s.29I(3) -

1466
1467

until the expiry of the ordinary time within which an appeal may be instituted or,
where an appeal is duly instituted, until it is finally decided or abandoned.

for the purposes of subsection (2)(a)–
(a)

an application for a case stated or for leave to appeal shall be treated as the
institution of an appeal, and

(b)

where a decision on appeal is subject to a further appeal, the appeal is not finally
determined until the expiry of the ordinary time within which a further appeal may
be instituted or, where a further appeal is duly instituted, until the further appeal is
finally decided or abandoned.

Commencement: 1 April 1987, SI 1987/198 art.2.
Commencement: 1 October 2007, to the extent specified in SI 2007/2490 art.2.
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3.6.2.7.

Magazines etc. likely to fall into the hands of children

CYP(HP)A 1468 1955 s.1 1469 : Works to which this Act Applies
s.1 -

this Act applies to any book, magazine or other like work which is of a kind likely to fall
into the hands of children or young persons and consists wholly or mainly of stories
told in pictures (with or without the addition of written matter), being stories
portraying—
(a)

the commission of crimes; or

(b)

acts of violence or cruelty; or

(c)

incidents of a repulsive or horrible nature;

in such a way that the work as a whole would tend to corrupt a child or young person
into whose hands it might fall.
CYP(HP)A 1470 1955 s.3 1471 : Power to search for, and dispose of, works to which this Act
applies and articles for printing them
Orders for forfeiture upon conviction (suspended until expiration of appeal time limit)
s.3(2) -

the court by or before which a person is convicted of an offence under the last
foregoing section with respect to a work may order any copies of that work and any
plate prepared for the purpose of printing copies of that work or photographic film
prepared for that purpose, being copies which have, or a plate or film which has, been
found in his possession or under his control, to be forfeited:
Provided that an order made under this subsection by a magistrate's court or, on
appeal from a magistrate's court, by the Crown Court shall not take effect until the
expiration of the ordinary time within which an appeal in the matter of the proceedings
in which the order was made may be lodged (whether by giving notice of appeal or
applying for a case to be stated for the opinion of the High Court) or, where such an
appeal is duly lodged, until the appeal is finally decided or abandoned.

3.6.2.8.

Immigration offences

Availability
IA 1971 s.25C 1472 : Forfeiture of vehicle, ship or aircraft
s.25C(1) - this section applies where a person is convicted on indictment of an offence under
section 25, 25A or 25B.

1468

Children and Young Persons (Harmful Publications) Act 1955
Commencement: 6 June 1955, CYP(HP)A 1955 s.5(4).
1470
Children and Young Persons (Harmful Publications) Act 1955
1471
Commencement: 6 June 1955, CYP(HP)A 1955 s.5(4).
1472
Commencement: 10 February 2003, as inserted by NIAA 2003 s.143, SI 2003/1 art.2 and Sch.2 para.1.
1469
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Power to order
IA 1971 s.25C 1473 : Forfeiture of vehicle, ship or aircraft
s.25C(2) - the court may order the forfeiture of a vehicle used or intended to be used in
connection with the offence if the convicted person—
(a)

owned the vehicle at the time the offence was committed,

(b)

was at that time a director, secretary or manager of a company which owned the
vehicle,

(c)

was at that time in possession of the vehicle under a hire-purchase agreement,

(d)

was at that time a director, secretary or manager of a company which was in
possession of the vehicle under a hire-purchase agreement, or

(e)

was driving the vehicle in the course of the commission of the offence.

s.25C(3) - the court may order the forfeiture of a ship or aircraft used or intended to be used in
connection with the offence if the convicted person—
(a)

owned the ship or aircraft at the time the offence was committed,

(b)

was at that time a director, secretary or manager of a company which owned the
ship or aircraft,

(c)

was at that time in possession of the ship or aircraft under a hire-purchase
agreement,

(d)

was at that time a director, secretary or manager of a company which was in
possession of the ship or aircraft under a hire-purchase agreement,

(e)

was at that time a charterer of the ship or aircraft, or

(f)

committed the offence while acting as captain of the ship or aircraft.

Limitation on forfeiture
IA 1971 s.25C 1474 : Forfeiture of vehicle, ship or aircraft
s.25C(4) - but in a case to which subsection (3)(a) or (b) does not apply, forfeiture may be
ordered only—
(a)

in the case of a ship, if subsection (5) or (6) applies;

(b)

in the case of an aircraft, if subsection (5) or (7) applies.

s.25C(5) - this subsection applies where—
(a)

in the course of the commission of the offence, the ship or aircraft carried more
than 20 illegal entrants, and

(b)

a person who, at the time the offence was committed, owned the ship or aircraft
or was a director, secretary or manager of a company which owned it, knew or
ought to have known of the intention to use it in the course of the commission of
an offence under section 25, 25A or 25B.

s.25C(6) - this subsection applies where a ship's gross tonnage is less than 500 tons.

1473
1474

Commencement: 10 February 2003, as inserted by NIAA 2003 s.143, SI 2003/1 art.2 and Sch.2 para.1.
Commencement: 10 February 2003, as inserted by NIAA 2003 s.143, SI 2003/1 art.2 and Sch.2 para.1.
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s.25C(7) - this subsection applies where the maximum weight at which an aircraft (which is not a
hovercraft) may take off in accordance with its certificate of airworthiness is less than
5,700 kilogrammes.
Right to make representations
IA 1971 s.25C 1475 : Forfeiture of vehicle, ship or aircraft
s.25C(8) - where a person who claims to have an interest in a vehicle, ship or aircraft applies to a
court to make representations on the question of forfeiture, the court may not make an
order under this section in respect of the ship, aircraft or vehicle unless the person has
been given an opportunity to make representations.
Interpretation
IA 1971 s.25C 1476 : Forfeiture of vehicle, ship or aircraft
s.25C(9) - in the case of an offence under section 25, the reference in subsection (5)(a) to an
illegal entrant shall be taken to include a reference to—
(a)

an individual who seeks to enter a member State in breach of immigration law
(for which purpose “member State” and “immigration law” have the meanings
given by section 25(2) and (7)), and

(b)

an individual who is the victim of conduct which constitutes an offence under
section 2 of the Modern Slavery Act 2015 (human trafficking)..

s.25C(10) - in the case of an offence under section 25A, the reference in subsection (5)(a) to an
illegal entrant shall be taken to include a reference to—
(a)

an asylum-seeker (within the meaning of that section), and

(b)

an individual who is the victim of conduct which constitutes an offence under
section 2 of the Modern Slavery Act 2015 (human trafficking)..

s.25C(11) - in the case of an offence under section 25B, the reference in subsection (5)(a) to an
illegal entrant shall be taken to include a reference to an individual who is the victim of
conduct which constitutes an offence under section 2 of the Modern Slavery Act 2015
(human trafficking).
Power to extend to islands
3.6.2.9.

Incitement to disaffection

IDA 1934 s.3 1477 : Provisions as to punishment of offences
s.3(4) -

1475

where any person is convicted of an offence under this Act, the court dealing with the
case may order any documents connected with the offence to be destroyed or dealt
with in such other manner as may be specified in the order, but no documents shall be
destroyed before the expiration of the period within which an appeal may be lodged,
and if an appeal is lodged no document shall be destroyed until after the appeal has
been heard and decided.

Commencement: 10 February 2003, as inserted by NIAA 2003 s.143, SI 2003/1 art.2 and Sch.2 para.1.
Commencement: 10 February 2003, as inserted by NIAA 2003 s.143, SI 2003/1 art.2 and Sch.2 para.1.
1477
Commencement: 16 November 1934
1476
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3.6.2.10.

Terrorist cases

TA 2000 s.23 1478 : Forfeiture: terrorist property offences
s.23(1) -

the court by or before which a person is convicted of an offence under any of sections
15 to 18 may make a forfeiture order in accordance with the provisions of this section.

s.23(2) -

where a person is convicted of an offence under section 15(1) or (2) or 16, the court
may order the forfeiture of any money or other property which, at the time of the
offence, the person had in their possession or under their control and which—

s.23(3) -

s.23(4) -

s.23(5) -

(a)

had been used for the purposes of terrorism, or

(b)

they intended should be used, or had reasonable cause to suspect might be
used, for those purposes.

where a person is convicted of an offence under section 15(3) the court may order the
forfeiture of any money or other property which, at the time of the offence, the person
had in their possession or under their control and which—
(a)

had been used for the purposes of terrorism, or

(b)

which, at that time, they knew or had reasonable cause to suspect would or might
be used for those purposes.

where a person is convicted of an offence under section 17 or 18 the court may order
the forfeiture of any money or other property which, at the time of the offence, the
person had in their possession or under their control and which—
(a)

had been used for the purposes of terrorism, or

(b)

was, at that time, intended by them to be used for those purposes.

where a person is convicted of an offence under section 17 the court may order the
forfeiture of the money or other property to which the arrangement in question related,
and which—
(a)

had been used for the purposes of terrorism, or

(b)

at the time of the offence, the person knew or had reasonable cause to suspect
would or might be used for those purposes.

s.23(5A) - where a person is convicted of an offence under section 17A the court may order the
forfeiture of the amount paid under, or purportedly under, the insurance contract.
s.23(6) -

where a person is convicted of an offence under section 18 the court may order the
forfeiture of the money or other property to which the arrangement in question related.

s.23(7) -

where a person is convicted of an offence under any of sections 15 to 18, the court
may order the forfeiture of any money or other property which wholly or partly, and
directly or indirectly, is received by any person as a payment or other reward in
connection with the commission of the offence.

1478

Commencement: A new s.23 was inserted and moved under a new heading by CTA 2008 s.34 on 18
June 2009.
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TA 2000 s.23A 1479 : Forfeiture: other terrorism offences and offences with a terrorist
connection
s.23A(1) - the court by or before which a person is convicted of an offence to which this section
applies may order the forfeiture of any money or other property in relation to which the
following conditions are met—
(a)

that it was, at the time of the offence, in the possession or control of the person
convicted; and

(b)

that—
(i)

it had been used for the purposes of terrorism,

(ii)

it was intended by that person that it should be used for the purposes of
terrorism, or

(iii)

the court believes that it will be used for the purposes of terrorism unless
forfeited.

s.23A(2) - this section applies to an offence under—
(a)

any of the following provisions of this Act—
section 54 (weapons training);
section 57, 58 or 58A (possessing things and collecting information for the
purposes of terrorism);
section 59, 60 or 61 (inciting terrorism outside the United Kingdom);

(b)

any of the following provisions of Part 1 of the Terrorism Act 2006 (c. 11)—
section 2 (dissemination of terrorist publications);
section 5 (preparation of terrorist acts);
section 6 (training for terrorism);
sections 9 to 11 (offences involving radioactive devices or materials).

s.23A(3) - this section applies to any ancillary offence (as defined in section 94 of the CounterTerrorism Act 2008) in relation to an offence listed in subsection (2).
s.23A(4) - this section also applies to an offence specified in Schedule 2 to the Counter-Terrorism
Act 2008 (offences where terrorist connection to be considered) as to which—
(a)

in England and Wales, the court dealing with the offence has determined, in
accordance with section 30 of that Act, that the offence has a terrorist
connection;

(b)

in Scotland, it has been proved, in accordance with section 31 of that Act, that
the offence has a terrorist connection.

s.23A(5) - the Secretary of State may by order amend subsection (2).
s.23A(6) - an order adding an offence to subsection (2) applies only in relation to offences
committed after the order comes into force.

1479
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Commencement: 18 June 2009, as inserted by CTA 2008 s.35.
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TA 2000 s.23B 1480 : Forfeiture: supplementary provisions
s.23B(1) - before making an order under section 23 or 23A, a court must give an opportunity to be
heard to any person, other than the convicted person, who claims to be the owner or
otherwise interested in anything which can be forfeited under that section.
s.23B(2) - in considering whether to make an order under section 23 or 23A in respect of any
property, a court shall have regard to—
(a)

the value of the property, and

(b)

the likely financial and other effects on the convicted person of the making of the
order (taken together with any other order that the court contemplates making).

s.23B(3) - a court in Scotland must not make an order under section 23 or 23A except on the
application of the prosecutor—
(a)

in proceedings on indictment, when the prosecutor moves for sentence, and

(b)

in summary proceedings, before the court sentences the accused;

and for the purposes of any appeal or review, an order under either of those sections
made by a court in Scotland is a sentence.
s.23B(4) - Schedule 4 makes further provision in relation to forfeiture orders under section 23 or
23A.
TA 2000 Sch.4: Forfeiture orders
Schedule 4 sets out provisions concerning the implementation of forfeiture orders, restraint orders
pertaining to money, freezing orders abroad and insolvency. It is not set out here.
TA 2000 s.120 1481 : Supplementary powers of forfeiture
s.120(1) - a court by or before which a person is convicted of an offence under a provision
mentioned in column 1 of the following table may order the forfeiture of any item
mentioned in column 2 in relation to that offence.
Note: There is a procedure for the forfeiture of seized cash in terrorism cases contained with in the
Anti-terrorism, Crime and Security Act 2001 Sch.1. It is not listed here as the order is not one
made by a sentencing court.
Offence

Items liable to forfeiture

Section 54 (weapons training)

Anything that the court considers to have been in the
possession of the person for purposes connected
with the offence.

Section 57 (possession for terrorist
purposes)

Any article that is the subject matter of the offence.

Section 58 (collection of information)

Any document or record containing information of the
kind mentioned in subsection (1)(a) of that section.

1480
1481

Commencement: 18 June 2009, as inserted by CTA 2008 s.36.
Commencement: 13 April 2006, as inserted by TA 2006 s.37(3), SI 2006/1013 art.2(2)(c).

807

Part 3.6 – Deprivation, forfeiture and destruction

Offence

Items liable to forfeiture

Section 58A (eliciting, publishing or
communicating information about
members of armed forces etc)

Any document or record containing information of the
kind mentioned in subsection (1)(a) of that section.

s.120(2) - before making an order under this section, a court must give an opportunity to be heard
to any person, other than the convicted person, who claims to be the owner or
otherwise interested in anything which can be forfeited under this section.
s.120(3) - an order under this section does not come into force until there is no further possibility
of it being varied, or set aside, on appeal (disregarding any power of a court to grant
leave to appeal out of time).
s.120(4) - where a court makes an order under this section, it may also make such other
provision as appears to it to be necessary for giving effect to the forfeiture, including, in
particular, provision relating to the retention, handling, disposal or destruction of what is
forfeited.
s.120(5) - provision made by virtue of subsection (4) may be varied at any time by the court that
made it.
s.120(6) - the power of forfeiture under this section is in addition to any power of forfeiture under
section 23A.
3.6.2.11.

Trafficking

Interpretation
MSA 2015 s.13 1482 : Interpretation of Part 1
s.13(1) -

in this Part—
“captain” means master (of a ship) or commander (of an aircraft);
“confiscation order”has the meaning given by section 8(8);
“the Human Rights Convention” means the Convention for the Protection of Human
Rights and Fundamental Freedoms agreed by the Council of Europe at Rome on 4th
November 1950;
“land vehicle” means any vehicle other than a ship or aircraft;
“ship” includes every description of vessel (including a hovercraft) used in navigation;
“slavery and trafficking reparation order” means an order made under section 8;
“UK national” means—

1482

808

(a)

a British citizen,

(b)

a person who is a British subject by virtue of Part 4 of the British Nationality Act
1981 and who has a right of abode in the United Kingdom, or

(c)

a person who is a British overseas territories citizen by virtue of a connection with
Gibraltar.

Commencement: 31 July 2015, SI 2015/1476 reg.2(a).
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s.13(2) -

in sections 8 and 10, references to provisions of the Proceeds of Crime Act 2002
include references to those provisions as amended or otherwise modified by virtue of
an order (whenever made) under section 97 of the Serious Organised Crime and
Police Act 2005 (confiscation orders by magistrates' courts).

s.13(3) -

in sections 11 and 12, a reference to being an owner of a vehicle, ship or aircraft
includes a reference to being any of a number of persons who jointly own it.

Availability
MSA 2015. s.11 1483 : Forfeiture of land vehicle, ship or aircraft
s.11(1) -

this section applies if a person is convicted on indictment of an offence under section 2.

s.11(5) -

this subsection applies where a person who, at the time the offence was committed—
(a)

owned the ship or aircraft, or

(b)

was a director, secretary or manager of a company which owned it,

knew or ought to have known of the intention to use it in the course of the commission
of an offence under section 2.
Power to order
MSA 2015. s.11 1484 : Forfeiture of land vehicle, ship or aircraft
s.11(2) -

s.11(3) -

1483
1484

the court may order the forfeiture of a land vehicle used or intended to be used in
connection with the offence if the convicted person—
(a)

owned the vehicle at the time the offence was committed,

(b)

was at that time a director, secretary or manager of a company which owned the
vehicle,

(c)

was at that time in possession of the vehicle under a hire-purchase agreement,

(d)

was at that time a director, secretary or manager of a company which was in
possession of the vehicle under a hire-purchase agreement, or

(e)

was driving the vehicle in the course of the commission of the offence.

the court may order the forfeiture of a ship or aircraft used or intended to be used in
connection with the offence if the convicted person—
(a)

owned the ship or aircraft at the time the offence was committed,

(b)

was at that time a director, secretary or manager of a company which owned the
ship or aircraft,

(c)

was at that time in possession of the ship or aircraft under a hirepurchase
agreement,

(d)

was at that time a director, secretary or manager of a company which was in
possession of the ship or aircraft under a hire-purchase agreement,

(e)

was at that time a charterer of the ship or aircraft, or

(f)

committed the offence while acting as captain of the ship or aircraft.

Commencement: 31 July 2015, SI 2015/1476 reg.2(a).
Commencement: 31 July 2015, SI 2015/1476 reg.2(a).
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s.11(4) -

but where subsection (3)(a) or (b) does not apply to the convicted person, forfeiture of
a ship or aircraft may be ordered only if subsection (5) applies or—
(a)

in the case of a ship other than a hovercraft, its gross tonnage is less than 500
tons;

(b)

in the case of an aircraft, the maximum weight at which it may take off in
accordance with its certificate of airworthiness is less than 5,700 kilogrammes.

Person with interest in property has right to make representations
MSA 2015. s.11 1485 : Forfeiture of land vehicle, ship or aircraft
s.11(6) -

1485

810

where a person who claims to have an interest in a land vehicle, ship or aircraft applies
to a court to make representations about its forfeiture, the court may not order its
forfeiture without giving the person an opportunity to make representations.

Commencement: 31 July 2015, SI 2015/1476 reg.2(a).
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3.6.3.

Destruction

Note: There are powers to destroy property (such as drugs, firearms etc), the details of which are
contained in section 3.6.2 above. However, there is also a general power to destroy property in the
possession of the police (through seizure, the details of which are not contained in this document
because it is not an order of the court in a sentencing hearing). The Police (Property) Regulations
1997 (SI 1997/1908) reg.8 sets out the power to destroy property in the possession of the police or
the NCA; a Chief Officer of Police or the Director General of the NCA makes the determination.
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3.6.4.

Animals

3.6.4.1.

Deprivation and disposal

Availability and power to order
AWA 2006 s.33 1486 : Deprivation
s.33(1) -

if the person convicted of an offence under any of sections 4, 5, 6(1) and (2), 7, 8 and 9
is the owner of an animal in relation to which the offence was committed, the court by
or before which he is convicted may, instead of or in addition to dealing with him in any
other way, make an order depriving him of ownership of the animal and for its disposal.

s.33(2) -

where the owner of an animal is convicted of an offence under section 34(9) because
ownership of the animal is in breach of a disqualification under section 34(2), the court
by or before which he is convicted may, instead of or in addition to dealing with him in
any other way, make an order depriving him of ownership of the animal and for its
disposal.

Animal has dependent offspring
AWA 2006 s.33 1487 : Deprivation
s.33(3) -

where the animal in respect of which an order under subsection (1) or (2) is made has
any dependent offspring, the order may include provision depriving the person to whom
it relates of ownership of the offspring and for its disposal.

Making the order
AWA 2006 s.33 1488 : Deprivation
s.33(4) -

s.33(5) -

where a court makes an order under subsection (1) or (2), it may–
(a)

appoint a person to carry out, or arrange for the carrying out of, the order;

(b)

require any person who has possession of an animal to which the order applies
to deliver it up to enable the order to be carried out;

(c)

give directions with respect to the carrying out of the order;

(d)

confer additional powers (including power to enter premises where an animal to
which the order applies is being kept) for the purpose of, or in connection with,
the carrying out of the order;

(e)

order the offender to reimburse the expenses of carrying out the order.

directions under subsection (4)(c) may–
(a)

1486

specify the manner in which an animal is to be disposed of, or

Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
1487
Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
1488
Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
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(b)

delegate the decision about the manner in which an animal is to be disposed of
to a person appointed under subsection (4)(a).

Duty to give reasons when not making an order
AWA 2006 s.33 1489 : Deprivation
s.33(6) -

s.33(7) -

where a court decides not to make an order under subsection (1) or (2) in relation to an
offender, it shall–
(a)

give its reasons for the decision in open court, and

(b)

if it is a magistrates' court, cause them to be entered in the register of its
proceedings.

subsection (6) does not apply where the court makes an order under section 34(1) in
relation to the offender.

Fighting offences
AWA 2006 s.33 1490 : Deprivation
s.33(8) -

in subsection (1), the reference to an animal in relation to which an offence was
committed includes, in the case of an offence under section 8, an animal which took
part in an animal fight in relation to which the offence was committed.

Disposal
AWA 2006 s.33 1491 : Deprivation
s.33(9) -

in this section, references to disposing of an animal include destroying it.

Reimbursement of expenses
AWA 2006 s.44 1492 : Orders made on conviction for reimbursement of expenses
s.44 -

where an order is made under section 33(4)(e), 36(1)(e), 37(3)(e), 38(3)(e) or 39(1),
the expenses that are required by the order to be reimbursed shall not be regarded for
the purposes of the Magistrates' Courts Act 1980 (c. 43) as a sum adjudged to be paid
by a summary conviction, but shall be recoverable summarily as a civil debt.

1489

Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
1490
Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
1491
Commencement: Wales, in force 27 March 2007, SI 2007/1030 art.2(1)(e) and England, in force 6 April
2007, SI 2007/499 art.2(2)(g).
1492
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.6.4.2.

Forfeiture of equipment

Power to order
AWA 2006 s.40 1493 : Forfeiture of equipment used in offences
s.40(1) -

where a person is convicted of an offence under any of sections 4, 5, 6(1) and (2), 7
and 8, the court by or before which he is convicted may order any qualifying item which
is shown to the satisfaction of the court to relate to the offence to be–
(a)

forfeited, and

(b)

destroyed or dealt with in such manner as may be specified in the order.

“Qualifying item”
AWA 2006 s.40 1494 : Forfeiture of equipment used in offences
s.40(2) -

the reference in subsection (1) to any qualifying item is–
(a)

in the case of a conviction for an offence under section 4, to anything designed or
adapted for causing suffering to an animal;

(b)

in the case of a conviction for an offence under section 5, to anything designed or
adapted for carrying out a prohibited procedure on an animal;

(c)

in the case of a conviction for an offence under section 6(1) or (2), to anything
designed or adapted for removing the whole or any part of a dog's tail;

(d)

in the case of a conviction for an offence under section 7, to anything designed or
adapted for administering any drug or substance to an animal;

(e)

in the case of a conviction for an offence under section 8(1) or (2), to anything
designed or adapted for use in connection with an animal fight;

(f)

in the case of a conviction for an offence under section 8(3), to a video recording
of an animal fight, including anything on or in which the recording is kept.

Owner must be given opportunity to make representations
AWA 2006 s.40 1495 : Forfeiture of equipment used in offences
s.40(3) -

1493

the court shall not order anything to be forfeited under subsection (1) if a person
claiming to be the owner of it or otherwise interested in it applies to be heard by the
court, unless he has been given an opportunity to show cause why the order should
not be made.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1494
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1495
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Interpretation
AWA 2006 s.40 1496 : Forfeiture of equipment used in offences
s.40(4) -

an expression used in any of paragraphs (a) to (f) of subsection (2) has the same
meaning as in the provision referred to in that paragraph.

3.6.4.3.

Appeals

Orders suspended until time limit for appeals has expired or appeal concluded
AWA 2006 s.41 1497 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(1) -

nothing may be done under an order under section 33, 35, 37 or 38 with respect to an
animal or an order under section 40 unless–
(a)

the period for giving notice of appeal against the order has expired,

(b)

the period for giving notice of appeal against the conviction on which the order
was made has expired, and

(c)

if the order or conviction is the subject of an appeal, the appeal has been
determined or withdrawn.

No suspension where court orders destruction not to be delayed
AWA 2006 s.41 1498 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(2) -

subsection (1) does not apply to an order under section 37(1) if the order is the subject
of a direction under subsection (5) of that section.

Effect of suspension
AWA 2006 s.41 1499 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(3) -

s.41(4) -

where the effect of an order is suspended under subsection (1)–
(a)

no requirement imposed or directions given in connection with the order shall
have effect, but

(b)

the court may give directions about how any animal to which the order applies is
to be dealt with during the suspension.

directions under subsection (3)(b) may, in particular–
(a)

authorise the animal to be taken into possession;

(b)

authorise the removal of the animal to a place of safety;

1496

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1497
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1498
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1499
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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(c)

authorise the animal to be cared for either on the premises where it was being
kept when it was taken into possession or at some other place;

(d)

appoint a person to carry out, or arrange for the carrying out, of the directions;

(e)

require any person who has possession of the animal to deliver it up for the
purposes of the directions;

(f)

confer additional powers (including power to enter premises where the animal is
being kept) for the purpose of, or in connection with, the carrying out of the
directions;

(g)

provide for the recovery of any expenses in relation to removal or care of the
animal which are incurred in carrying out the directions.

Recovery of expenses
AWA 2006 s.41 1500 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(5) -

any expenses a person is directed to pay under subsection (4)(g) shall be recoverable
summarily as a civil debt.

Deprivation
AWA 2006 s.41 1501 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(6) -

where the effect of an order under section 33 is suspended under subsection (1) the
person to whom the order relates may not sell or part with any animal to which the
order applies.

Breach
AWA 2006 s.41 1502 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(7) -

1500

failure to comply with subsection (6) is an offence.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1501
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1502
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.7

Driving disqualification/endorsement

3.7.1.

General principles

Information after conviction
RTOA 1988 s.25 1503 : Information as to date of birth and sex
s.25(1) -

if on convicting a person of an offence involving obligatory or discretionary
disqualification or of such other offence as may be prescribed by regulations under
section 105 of the Road Traffic Act 1988 the court does not know his date of birth, the
court must order him to give that date to the court in writing.

s.25(2) -

if a court convicting a person of such an offence in a case where—
(a)

notification has been given to the designated officer for a magistrates’ court in
pursuance of section 12(4) of the Magistrates’ Courts Act 1980 (written pleas of
guilty), or written intimation of a plea of guilty has been given in pursuance of
section 334(3) of the Criminal Procedure (Scotland) Act 1975, and

(b)

the notification or intimation did not include a statement of the person’s sex,

does not know the person’s sex, the court must order the person to give that
information to the court in writing.
s.25(3) -

a person who knowingly fails to comply with an order under subsection (1) or (2) above
is guilty of an offence.

s.25(4) -

nothing in section 7 of the Powers of Criminal Courts (Sentencing) Act 2000 (where
magistrates’ court commits a person to the Crown Court to be dealt with, certain
powers and duties transferred to that court) applies to any duty imposed upon a
magistrates’ court by subsection (1) or (2) above.

s.25(5) -

where a person has given his date of birth in accordance with this section or section 8
of this Act, the Secretary of State may serve on that person a notice in writing requiring
him to provide the Secretary of State:
(a)

with such evidence in that person’s possession or obtainable by him as the
Secretary of State may specify for the purpose of verifying that date, and

(b)

if his name differs from his name at the time of his birth, with a statement in
writing specifying his name at that time.

s.25(6) -

a person who knowingly fails to comply with a notice under subsection (5) above is
guilty of an offence.

s.25(7) -

a notice to be served on any person under subsection (5) above may be served on him
by delivering it to him or by leaving it at his proper address or by sending it to him by
post; and for the purposes of this subsection and section 7 of the Interpretation Act
1978 in its application to this subsection the proper address of any person shall be his
latest address as known to the person serving the notice.

1503
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Production of licence
RTOA 1988 s.27 1504 : Production of licence
s.27(1) -

where a person who is the holder of a licence is convicted of an offence involving
obligatory or discretionary disqualification, and a court proposes to make an order
disqualifying him or an order under section 44 of this Act, the court must, unless it has
already received them, require the licence and its counterpart to be produced to it.

s.27(3) -

if the holder of the licence has not caused it and its counterpart to be delivered, or
posted it and its counterpart, in accordance with section 7 of this Act and does not
produce it and its counterpart as required under this section or section 40 of the Crime
(Sentences) Act 1997, section 146 or 147 of the Powers of Criminal Courts
(Sentencing) Act 2000 or section 223A or 436A of the Criminal Procedure (Scotland)
Act 1975, or if the holder of the licence does not produce it and its counterpart as
required by section 40B of the Child Support Act 1991, then, unless he satisfied the
court that he has applied for a new licence and has not received it—

s.27(4) -

(a)

he is guilty of an offence, and

(b)

the licence shall be suspended from the time when its production was required
until it and its counterpart are produced to the court and shall, while suspended,
be of no effect.

subsection (3) above does not apply where the holder of the licence—
(a)

has caused a current receipt for the licence and its counterpart issued under
section 56 of this Act to be delivered to the proper officer of the court not later
than the day before the date appointed for the hearing, or

(b)

has posted such a receipt, at such time that in the ordinary course of post it
would be delivered not later than that day, in a letter duly addressed to the proper
officer and either registered or sent by the recorded delivery service, or

(c)

surrenders such a receipt to the court at the hearing,

and produces the licence and its counterpart to the court immediately on its return.
s.27(4A) - subsection (3) does not apply where section 7(1B) applies in relation to the
proceedings and the holder of the licence—
(a)

has caused a current receipt for the licence issued under section 56 to be
delivered to the designated officer specified in the single justice procedure notice
within the period described in section 7(1B)(a),

(b)

has posted it to that officer within that period in such manner as is described in
section 7(1B)(b), or

(c)

surrenders such a receipt to the court at the hearing described in section
7(1B)(c),

and produces the licence to the court immediately on its return.
s.27(5) -

1504
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In this section— “proper officer” means—
(a)

in relation to a magistrates’ court in England and Wales, the designated officer for
the court, and

(b)

in relation to any other court, the clerk of the court.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
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“single justice procedure notice” has the same meaning as in section 29 of the Criminal
Justice Act 2003.
Court may take into account endorsements
RTOA 1988 s.31 1505 : Court may take particulars endorsed into consideration
s.31(1) -

s.31(2) -

where a person is convicted of an offence involving obligatory or discretionary
disqualification–
(a)

any existing endorsement on the counterpart of his licence or on his driving
record is prima facie evidence of the matters endorsed, and

(b)

the court may, in determining what order to make in pursuance of the conviction,
take those matters into consideration.

this section has effect notwithstanding anything in section 166(1) to (6) of the Criminal
Procedure (Scotland) Act 1995 (requirements as to notices of previous convictions).

Absent defendants
MCA 1980 s.11 1506 : Non-appearance of accused: general provisions
s.11(4) -

in proceedings to which this subsection applies, the court shall not in a person’s
absence impose any disqualification on him, except on resumption of the hearing after
an adjournment under section 10(3) above; and where a trial is adjourned in pursuance
of this subsection the notice required by section 10(2) above shall include notice of the
reason for the adjournment.

Purpose of disqualification
R. v Bagshawe [2013] EWCA Crim 127; [2013] 2 Cr. App. R. (S.) 62 (p.393)
…disqualification has a dual role or function. First, it is part of the penalty, as is clear from the
sentencing guidelines, and the level of culpability is relevant to the length of disqualification.
Second, it has an important preventative element…Thus when assessing the appropriate length of
disqualification, the court looks backwards as well as forwards… (Haddon-Cave J, at [13])
Punishment
RTOA 1988 s.33 1507 : Fine and imprisonment
s.33(1) -

where a person is convicted of an offence against a provision of the Traffic Acts
specified in column 1 of Part I of Schedule 2 to this Act or regulations made under any
such provision, the maximum punishment by way of fine or imprisonment which may
be imposed on him is that shown in column 4 against the offence and (where
appropriate) the circumstances or the mode of trial there specified.

s.33(2) -

any reference in column 4 of that Part to a period of years or months is to be construed
as a reference to a term of imprisonment of that duration.

1505
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Interpretation
RTOA 1988 s.96 1508 : Meaning of “offence involving obligatory endorsement”
s.96 -

for the purposes of this Act, an offence involves obligatory endorsement if it is an
offence under a provision of the Traffic Acts specified in column 1 of Part I of Schedule
2 to this Act or an offence specified in column 1 of Part II of that Schedule and either—
(a)

the word “obligatory” (without qualification) appears in column 6 (in the case of
Part I) or column 3 (in the case of Part II) against the offence, or

(b)

that word appears there qualified by conditions relating to the offence which are
satisfied.

RTOA 1988 s.97 1509 : Meaning of “offence involving obligatory disqualification” and “offence
involving discretionary disqualification”
s.97(1) -

s.97(2) -

for the purposes of this Act, an offence involves obligatory disqualification if it is an
offence under a provision of the Traffic Acts specified in column 1 of Part I of Schedule
2 to this Act or an offence specified in column 1 of Part II of that Schedule and either—
(a)

the word “obligatory” (without qualification) appears in column 5 (in the case of
Part I) or column 2 (in the case of Part II) against the offence, or

(b)

that word appears there qualified by conditions or circumstances relating to the
offence which are satisfied or obtain.

for the purposes of this Act, an offence involves discretionary disqualification if it is an
offence under a provision of the Traffic Acts specified in column 1 of Part I of Schedule
2 to this Act or an offence specified in column 1 of Part II of that Schedule and either—
(a)

the word “discretionary” (without qualification) appears in column 5 (in the case of
Part I) or column 2 (in the case of Part II) against the offence, or

(b)

that word appears there qualified by conditions or circumstances relating to the
offence which are satisfied or obtain.

RTOA 1988 s.97A 1510 : Meaning of “driving record”
s.97A(1) - in this Act “driving record”, in relation to a person, means a record in relation to the
person maintained by the Secretary of State and designed to be endorsed with
particulars relating to offences committed by the person under the Traffic Acts.
s.97A(2) - the Secretary of State may make arrangements for the following persons to have
access, by such means as the Secretary of State may determine, to information held
on a person’s driving record–

1508

(a)

courts,

(b)

constables,

(c)

fixed penalty clerks,

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1510
Commencement: 1 April 2009, as inserted by RSA 2006 s.8, commenced by RSA 2006 s.61(8) and SI
2009/3164 art.4(a).
1509

822

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(d)

the person in respect of whom the record is maintained and persons authorised
by him, and

(e)

other persons prescribed in regulations made by the Secretary of State.

s.97A(3) - the power to make regulations under subsection (2)(e) above shall be exercisable by
statutory instrument.
s.97A(4) - no regulations shall be made under subsection (2)(e) above unless a draft of the
instrument containing them has been laid before, and approved by a resolution of,
each House of Parliament.
RTOA 1988 s.98 1511 : General interpretation
s.98(1) -

in this Act—
“disqualified” means disqualified for holding or obtaining a licence and “disqualification”
is to be construed accordingly,
“drive” has the same meaning as in the Road Traffic Act 1988,
“licence” means a licence to drive a motor vehicle granted under Part III of that Act
“provisional licence” means a licence granted by virtue of section 97(2) of that Act,
“the provisions connected with the licensing of drivers” means sections 7, 8, 22, 25 to
29, 31, 32, 34 to 48, 91ZA to 91B, 96 and 97 of this Act,
“road”—
(a)

in relation to England and Wales, means any highway and any other road to
which the public has access, and includes bridges over which a road passes, and

(b)

in relation to Scotland, [means any road within the meaning of the Roads
(Scotland) Act 1984 and any other way to which the public has access, and
includes bridges over which a road passes,

“the Road Traffic Acts” means the Road Traffic Act 1988, the Road Traffic
(Consequential Provisions) Act 1988 (so far as it reproduces the effect of provisions
repealed by that Act) and this Act, and
“the Traffic Acts” means the Road Traffic Acts and the Road Traffic Regulation Act
1984
and “Community licence”, “counterpart”, “EEA State” and “Northern Ireland licence”
have the same meanings as in Part III of the Road Traffic Act 1988
s.98(2) -

sections 185 and 186 of the Road Traffic Act 1988 (meaning of “motor vehicle” and
other expressions relating to vehicles) apply for the purposes of this Act as they apply
for the purposes of that Act.

s.98(3) -

in the Schedules to this Act—
“RTRA” is used as an abbreviation for the Road Traffic Regulation Act 1984, and
“RTA” is used as an abbreviation for the Road Traffic Act 1988 or, if followed by “1989”,
the Road Traffic (Driver Licensing and Information Systems) Act 1989.

1511
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s.98(4) -

824

subject to any express exception, references in this Act to any Part of this Act include a
reference to any Schedule to this Act so far as relating to that Part.
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3.7.2.

Interim

3.7.2.1.

Making the order

Magistrates’ Court: Availability and power to order
RTOA 1988 s.26 1512 : Interim disqualification
s.26(1) -

where a magistrates’ court—
(a)

commits an offender to the Crown Court under section 6 of the Powers of
Criminal Courts (Sentencing) Act 2000 or any enactment mentioned in
subsection (4) of that section, or

(b)

remits an offender to another magistrates’ court under section 10 of that Act,

to be dealt with for an offence involving obligatory or discretionary disqualification, it
may order him to be disqualified until he has been dealt with in respect of the offence.
Any court: Power to order upon deferral of sentence
RTOA 1988 s.26 1513 : Interim disqualification
s.26(2) -

where a court in England and Wales—
(a)

defers passing sentence on an offender under section 1 of that Act in respect of
an offence involving obligatory or discretionary disqualification, or

(b)

adjourns after convicting an offender of such an offence but before dealing with
him for the offence,

it may order the offender to be disqualified until he has been dealt with in respect of the
offence.
Duty of the court when imposing interim disqualification
RTOA 1988 s.26 1514 : Interim disqualification
s.26(7) -

where a court makes an order under this section in respect of any person it must—
(a)

require him to produce to the court any licence held by him and its counterpart,
and

(b)

retain the licence and counterpart until it deals with him or (as the case may be)
cause them to be sent to the proper officer of the court which is to deal with him.

s.26(7A) - in subsection (7) above “proper officer” means—
(a)

in relation to a magistrates’ court in England and Wales, the designated officer for
the court, and

(b)

in relation to any other court, the clerk of the court.

1512
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s.26(8) -

if the holder of the licence has not caused it and its counterpart to be delivered, or has
not posted them, in accordance with section 7 of this Act and does not produce the
licence and counterpart as required under subsection (7) above, then he is guilty of an
offence.

s.26(9) -

subsection (8) above does not apply to a person who—
(a)

satisfies the court that he has applied for a new licence and has not received it,
or

(b)

surrenders to the court a current receipt for his licence and its counterpart issued
under section 56 of this Act, and produces the licence and counterpart to the
court immediately on their return.

Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1515 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).
s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

3.7.2.2.

Effect of the order

Automatic expiration of the order
RTOA 1988 s.26 1516 : Interim disqualification
s.26(4) -

subject to subsection (5) below, an order under this section shall cease to have effect
at the end of the period of six months beginning with the day on which it is made, if it
has not ceased to have effect before that time.

No further order for interim disqualification
RTOA 1988 s.26 1517 : Interim disqualification
s.26(6) -

1515

where a court orders a person to be disqualified under this section (“the first order”), no
court shall make a further order under this section in respect of the same offence or

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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any offence in respect of which an order could have been made under this section at
the time the first order was made.
Licence not to be endorsed for interim disqualification
RTOA 1988 s.26 1518 : Interim disqualification
s.26(10) - where a court makes an order under this section in respect of any person, sections
44(1), 47(2), 91ZA(7) and 91A(5) of this Act shall not apply in relation to the order,
but—
(a)

the court must send notice of the order to the Secretary of State, and

(b)

if the court which deals with the offender determines not to order him to be
disqualified under section 34 or 35 of this Act, it must send notice of the
determination to the Secretary of State.

s.26(11) - a notice sent by a court to the Secretary of State in pursuance of subsection (10)
above must be sent in such manner and to such address and contain such particulars
as the Secretary of State may determine.
Final disqualification period reduced by period of interim disqualification
RTOA 1988 s.26 1519 : Interim disqualification
s.26(12) - where on any occasion a court deals with an offender—
(a)

for an offence in respect of which an order was made under this section, or

(b)

for two or more offences in respect of any of which such an order was made,

any period of disqualification which is on that occasion imposed under section 34 or 35
of this Act shall be treated as reduced by any period during which he was disqualified
by reason only of an order made under this section in respect of any of those offences.
3.7.2.3.

Interpretation

Interpretation etc.
RTOA 1988 s.26 1520 : Interim disqualification
s.26(13) - any reference in this or any other Act (including any Act passed after this Act) to the
length of a period of disqualification shall, unless the context otherwise requires, be
construed as a reference to its length before any reduction under this section.
s.26(14) - in relation to licences which came into force before 1st June 1990, the references in
this section to counterparts of licences shall be disregarded.
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3.7.3.

Obligatory

3.7.3.1.

Duties to disqualify for minimum period

Duty to order disqualification for not less than 12 months
RTOA 1988 s.34 1521 : Disqualification for certain offences
s.34(1) -

where a person is convicted of an offence involving obligatory disqualification, the court
must order him to be disqualified for such period not less than twelve months as the
court thinks fit unless the court for special reasons thinks fit to order him to be
disqualified for a shorter period or not to order him to be disqualified.

Duty to order disqualification for not less than 24 months
RTOA 1988 s.34 1522 : Disqualification for certain offences
s.34(4) -

subject to subsection (3) above, subsection (1) above shall apply as if the reference to
twelve months were a reference to two years—
(a)

in relation to a person convicted of—
(i)

manslaughter, or in Scotland culpable homicide, or

(ii)

an offence under section 1 of the Road Traffic Act 1988 (causing death by
dangerous driving), or

(iia) an offence under section 1A of that Act (causing serious injury by
dangerous driving), or
(iii)
(b)

an offence under section 3A of that Act (causing death by careless driving
while under the influence of drink or drugs), and

in relation to a person on whom more than one disqualification for a fixed period
of 56 days or more has been imposed within the three years immediately
preceding the commission of the offence.

s.34(4A) - for the purposes of subsection (4)(b) above there shall be disregarded any
disqualification imposed under section 26 of this Act or section 147 of the Powers of
Criminal Courts (Sentencing) Act 2000 or section 223A or 436A of the Criminal
Procedure (Scotland) Act 1975 (offences committed by using vehicles) and any
disqualification imposed in respect of an offence of stealing a motor vehicle, an offence
under section 12 or 25 of the Theft Act 1968, an offence under section 178 of the Road
Traffic Act 1988, or an attempt to commit such an offence.

1521
1522
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Duty to disqualify for not less than 36 months
RTOA 1988 s.34 1523 : Disqualification for certain offences
s.34(3) -

where a person convicted of an offence under any of the following provisions of the
Road Traffic Act 1988, that is—
(aa) section 3A (causing death by careless driving when under the influence of drink
or drugs),
(a)

section 4(1) (driving or attempting to drive while unfit),

(b)

section 5(1)(a) (driving or attempting to drive with excess alcohol),

(ba) section 5A(1)(a) and (2) (driving or attempting to drive with concentration of
specified controlled drug above specified limit),
(c)

section 7(6) (failing to provide a specimen) where that is an offence involving
obligatory disqualification,

(d)

section 7A(6) (failing to allow a specimen to be subjected to laboratory test)
where that is an offence involving obligatory disqualification;

has within the ten years immediately preceding the commission of the offence been
convicted of any such offence, subsection (1) above shall apply in relation to him as if
the reference to twelve months were a reference to three years.
Duty to give reasons where not disqualifying/endorsing or disqualifying for shorter than
require period
RTOA 1988 s.47 1524 : Supplementary provisions as to disqualifications and endorsements.
s.47(1) -

in any case where a court exercises its power under section 34, 35 or 44 of this Act not
to order any disqualification or endorsement or to order disqualification for a shorter
period than would otherwise be required, it must state the grounds for doing so in open
court and, if it is a magistrates’ court or, in Scotland, a court of summary jurisdiction,
must cause them to be entered in the register (in Scotland, record) of its proceedings.

Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1525 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).

1523

Commencement: 15 May 1988, RTOA 1988 s.99(2).
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1525
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1524

829

Part 3.7 – Driving disqualification/endorsement

s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

Scotland
RTOA 1988 s.34 1526 : Disqualification for certain offences
s.34(5A) - in relation to Scotland, references in this section to the court include the justice of the
peace court.
Does obligatory disqualification apply?
RTOA 1988 Sch.2 1527 : Prosecution and punishment of offences cross reference to separate
document
Length of disqualification
R. v Bagshawe [2013] EWCA Crim 127; [2013] 2 Cr. App. R. (S.) 62 (p.393)
The statutory minimum period “is a minimum disqualification, not a normal or standard period.”
(Haddon-Cave J, at [10])
3.7.3.2.

Particular circumstances

Aiding and abetting etc.
RTOA 1988 s.34 1528 : Disqualification for certain offences
s.34(5) -

the preceding provisions of this section shall apply in relation to a conviction of an
offence committed by aiding, abetting, counselling or procuring, or inciting to the
commission of, an offence involving obligatory disqualification as if the offence were an
offence involving discretionary disqualification.

Aggravated vehicle-taking
RTOA 1988 s.34 1529 : Disqualification for certain offences
s.34(1A) - where a person is convicted of an offence under section 12A of the Theft Act 1968
(aggravated vehicle-taking), the fact that he did not drive the vehicle in question at any
particular time or at all shall not be regarded as a special reason for the purposes of
subsection (1) above.

1526

Commencement: 15 May 1988, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Commencement: 15 May 1988, RTOA 1988 s.99(2).
1529
Commencement: 15 May 1988, RTOA 1988 s.99(2).
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Using a vehicle in a dangerous condition
RTOA 1988 s.34 1530 : Disqualification for certain offences
s.34(4B) - where a person convicted of an offence under section 40A of the Road Traffic Act 1988
(using vehicle in dangerous condition etc.) has within the three years immediately
preceding the commission of the offence been convicted of any such offence,
subsection (1) above shall apply in relation to him as if the reference to twelve months
were a reference to six months.
3.7.3.3.

Exemptions from disqualification

RTOA 1988 s.34 1531 : Disqualification for certain offences
s.34(6) -

this section is subject to section 48 of this Act.

RTOA 1988 s.48 1532 : Exemption from disqualification and endorsement for certain
construction and use offences
s.48(1) -

where a person is convicted of an offence under section 40A of the Road Traffic Act
1988 (using vehicle in dangerous condition etc) the court must not:
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
use of the vehicle involved a danger of injury to any person.
s.48(2) -

where a person is convicted of an offence under section 41A of the Road Traffic Act
1988 (breach of requirement as to brakes, steering-gear or tyres) the court must not—
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
facts of the case were such that the offence would be committed.
s.48(3) -

in relation to licences which came into force before 1st June 1990, the references in
subsections (1) and (2) above to the counterpart of a licence shall be construed as
references to the licence itself.

1530

Commencement: 15 May 1988, RTOA 1988 s.99(2).
Commencement: 15 May 1988, RTOA 1988 s.99(2).
1532
Commencement: 15 May 1988, RTOA 1988 s.99(2).
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3.7.3.4.

Extension of disqualification where custodial sentence imposed

RTOA 1988 s.35A 1533 : Extension of disqualification where custodial sentence also imposed
s.35A(1) - this section applies where a person is convicted in England and Wales of an offence
for which the court—
(a)

imposes a custodial sentence, and

(b)

orders the person to be disqualified under section 34 or 35.

s.35A(2) - the order under section 34 or 35 must provide for the person to be disqualified for the
appropriate extension period, in addition to the discretionary disqualification period.
s.35A(3) - the discretionary disqualification period is the period for which, in the absence of this
section, the court would have disqualified the person under section 34 or 35.
s.35A(4) - the appropriate extension period is—
(a)

where an order under section 82A(2) of the Powers of Criminal Courts
(Sentencing) Act 2000 (life sentence: determination of tariffs) is made in relation
to the custodial sentence, a period equal to the part of the sentence specified in
that order;

(b)

in the case of a detention and training order under section 100 of that Act
(offenders under 18: detention and training orders), a period equal to half the
term of that order;

(e)

where section 226A of the Criminal Justice Act 2003 (extended sentence for
certain violent or sexual offences: persons 18 or over) applies in relation to the
custodial sentence, a period equal to two-thirds of the term imposed pursuant to
section 226A(5)(a) of that Act;

(f)

where section 226B of that Act (extended sentence for certain violent or sexual
offences: persons under 18) applies in relation to the custodial sentence, a period
equal to two-thirds of the term imposed pursuant to section 226B(3)(a) of that
Act;

(fa)

in the case of a sentence under section 236A of that Act (special custodial
sentence for certain offenders of particular concern), a period equal to half of the
term imposed pursuant to section 236A(2)(a) of that Act;

(g)

where an order under section 269(2) of that Act (determination of minimum term
in relation to mandatory life sentence: early release) is made in relation to the
custodial sentence, a period equal to the part of the sentence specified in that
order;

(h)

in any other case, a period equal to half the custodial sentence imposed.

s.35A(5) - if a period determined under subsection (4) includes a fraction of a day, that period is
to be rounded up to the nearest number of whole days.

1533
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s.35A(7) - this section does not apply where—
(a)

the custodial sentence was a suspended sentence,

(b)

the court has made an order under section 269(4) of the Criminal Justice Act
2003 (determination of minimum term in relation to mandatory life sentence: no
early release) in relation to the custodial sentence, or

(c)

the court has made an order under section 82A(4) of the Powers of Criminal
Courts (Sentencing) Act 2000 (determination of minimum term in relation to
discretionary life sentence: no early release) in relation to the custodial sentence.

s.35A(8) - subsection (9) applies where an amending order provides that the proportion of a
prisoner’s sentence referred to in section 243A(3)(a), 244(3)(a) of the Criminal Justice
Act 2003 (release of prisoners in certain circumstances) is to be read as a reference to
another proportion (“the new proportion”).
s.35A(9) - the Secretary of State may by order—
(a)

if the amending order makes provision in respect of section 243A(3)(a) or
244(3)(a) of that Act, provide that the proportion specified in subsection (4)(h) of
this section is to be read, in the case of a custodial sentence to which the
amending order applies, as a reference to the new proportion.

s.35A(10) - an order under subsection (9) is to be made by statutory instrument and a draft of the
statutory instrument containing the order must be laid before, and approved by a
resolution of, each House of Parliament.
s.35A(11) - in this section—
“amending order” means an order under section 267 of the Criminal Justice Act 2003
(alteration by order of relevant proportion of sentence);
“custodial sentence” has the meaning given by section 76 of the Powers of Criminal
Courts (Sentencing) Act 2000;
“suspended sentence” has the meaning given by section 189 of the Criminal Justice
Act 2003.
RTOA 1988 s.35B 1534 : Effect of custodial sentence in other cases
s.35B(1) - this section applies where a person is convicted in England and Wales of an offence
for which a court proposes to order the person to be disqualified under section 34 or 35
and—
(a)

the court proposes to impose on the person a custodial sentence (other than a
suspended sentence) for another offence, or

(b)

at the time of sentencing for the offence, a custodial sentence imposed on the
person on an earlier occasion has not expired.

s.35B(2) - in determining the period for which the person is to be disqualified under section 34 or
35, the court must have regard to the consideration in subsection (3) if and to the
extent that it is appropriate to do so.

1534
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s.35B(3) - the consideration is the diminished effect of disqualification as a distinct punishment if
the person who is disqualified is also detained in pursuance of a custodial sentence.
s.35B(4) - if the court proposes to order the person to be disqualified under section 34 or 35 and
to impose a custodial sentence for the same offence, the court may not in relation to
that disqualification take that custodial sentence into account for the purposes of
subsection (2).
s.35B(5) - in this section “custodial sentence” and “suspended sentence” have the same meaning
as in section 35A.

834

Law Commission: Sentencing law in England and Wales – Legislation currently in force

3.7.4.

Discretionary: General

3.7.4.1.

General

Absolute or conditional discharge
RTOA 1988 s.46 1535 : Combination of disqualification and endorsement with probation
orders and orders for discharge
s.46(2) -

a conviction—
(a)

in respect of which a court in England and Wales has ordered a person to be
disqualified, or

(b)

of which particulars have been endorsed on the counterpart of any licence held
by him or on his driving record,

is to be taken into account, notwithstanding anything in section 14(1) of the Powers of
Criminal Courts (Sentencing) Act 2000 (conviction of offender discharged to be
disregarded for the purpose of subsequent proceedings), in determining his liability to
punishment or disqualification for any offence involving obligatory or discretionary
disqualification committed subsequently.
Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1536 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).
s.47(4) -

1535
1536

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
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3.7.4.2.

Any offence

Availability and power
PCC(S)A 2000 s.146 1537 : Driving disqualification for any offence
s.146(1) - the court by or before which a person is convicted of an offence committed after 31st
December 1997 may, instead of or in addition to dealing with him in any other way,
order him to be disqualified, for such period as it thinks fit, for holding or obtaining a
driving licence.
Mandatory or required sentences
PCC(S)A 2000 s.146 1538 : Driving disqualification for any offence
s.146(2) - where the person is convicted of an offence the sentence for which is fixed by law or
falls to be imposed under a provision mentioned in subsection (2A), subsection (1)
above shall have effect as if the words “instead of or” were omitted.
s.146(2A) - the provisions referred to in subsection (2) are—
(a)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(b)

section 51A(2) of the Firearms Act 1968;

(c)

section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988;

(d)

section 110(2) or 111(2) of this Act;

(e)

section 224A, 225(2) or 226(2) of the Criminal Justice Act 2003;

(f)

section 29(4) or (6) of the Violent Crime Reduction Act 2006.

Requirement to be notified by Secretary of State
PCC(S)A 2000 s.146 1539 : Driving disqualification for any offence
s.146(3) - a court shall not make an order under subsection (1) above unless the court has been
notified by the Secretary of State that the power to make such orders is exercisable by
the court and the notice has not been withdrawn.
Court must require offender to produce licence etc.
PCC(S)A 2000 s.146 1540 : Driving disqualification for any offence
s.146(4) - a court which makes an order under this section disqualifying a person for holding or
obtaining a driving licence shall require him to produce—
(a)

any such licence held by him;

(aa) in the case where he holds a Northern Ireland licence (within the meaning of Part
3 of the Road Traffic Act 1988), his Northern Ireland licence; or

1537

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1539
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1540
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
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(b)

in the case where he holds a Community licence (within the meaning of Part III of
the Road Traffic Act 1988), his Community licence.

Interpretation
PCC(S)A 2000 s.146 1541 : Driving disqualification for any offence
s.146(5) - in this section—
“driving licence” means a licence to drive a motor vehicle granted under Part III of the
Road Traffic Act 1988;
3.7.4.3.

Used for the purposes of crime

Availability
PCC(S)A 2000 s.147 1542 : Driving disqualification where vehicle used for purposes of crime
s.147(1) - this section applies where a person:
(a)

is convicted before the Crown Court of an offence punishable on indictment with
imprisonment for a term of two years or more; or

(b)

having been convicted by a magistrates’ court of such an offence, is committed
under section 3 above to the Crown Court for sentence.

s.147(2) - this section also applies where a person is convicted by or before any court of common
assault or of any other offence involving an assault (including an offence of aiding,
abetting, counselling or procuring, or inciting to the commission of, an offence).
Test to apply
PCC(S)A 2000 s.147 1543 : Driving disqualification where vehicle used for purposes of crime
s.147(3) - if, in a case to which this section applies by virtue of subsection (1) above, the Crown
Court is satisfied that a motor vehicle was used (by the person convicted or by anyone
else) for the purpose of committing, or facilitating the commission of, the offence in
question, the court may order the person convicted to be disqualified, for such period
as the court thinks fit, for holding or obtaining a driving licence.
s.147(4) - if, in a case to which this section applies by virtue of subsection (2) above, the court is
satisfied that the assault was committed by driving a motor vehicle, the court may order
the person convicted to be disqualified, for such period as the court thinks fit, for
holding or obtaining a driving licence.

1541

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1543
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1542
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Court must require offender to produce licence etc.
PCC(S)A 2000 s.147 1544 : Driving disqualification where vehicle used for purposes of crime
s.147(5) - a court which makes an order under this section disqualifying a person for holding or
obtaining a driving licence shall require him to produce:
(a)

any such licence held by him;

(aa) in the case where he holds a Northern Ireland licence (within the meaning of Part
3 of the Road Traffic Act 1988), his Northern Ireland licence; or
(b)

in the case where he holds a Community licence (within the meaning of Part III of
the Road Traffic Act 1988), his Community licence.

Facilitating the commission of an offence
PCC(S)A 2000 s.147 1545 : Driving disqualification where vehicle used for purposes of crime
s.147(6) - facilitating the commission of an offence shall be taken for the purposes of this section
to include the taking of any steps after it has been committed for the purpose of
disposing of any property to which it relates or of avoiding apprehension or detection.
Conspiracy
R. v Langley [2014] EWCA Crim 1284
In R. v Devine (1990) 12 Cr App R 235 the court held that there was a power to disqualify in a
conspiracy case. That was under the 1973 Act. Section 147(6) was in similar terms to its
equivalent under the 1973 Act, and so it followed that there was a power to disqualify under s.147
in conspiracy cases. In the instant case, however, it was in any event open to the court to
disqualify using section 146, as had been done at first instance.
Interpretation
PCC(S)A 2000 s.147 1546 : Driving disqualification where vehicle used for purposes of crime
s.147(7) - in this section “driving licence” has the meaning given by section 146(5) above.
3.7.4.4.

Extension of disqualification

PCC(S)A 2000 s.147A 1547 : Extension of disqualification where custodial sentence also
imposed
s.147A(1) - this section applies where a person is convicted of an offence for which the court—

1544

(a)

imposes a custodial sentence, and

(b)

orders the person to be disqualified under section 146 or 147 for holding or
obtaining a driving licence.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1546
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1547
Commencement: 13 April 2015, as inserted by Coroners and Justice Act 2009 Sch.16 para.5(1), SI
2015/819 art.2(b), subject to transitional provisions as specified in CJA 2009 Sch.22 para.29.
1545
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s.147A(2) - the order under section 146 or 147 must provide for the person to be disqualified for
the appropriate extension period, in addition to the discretionary disqualification period.
s.147A(3) - the discretionary disqualification period is the period for which, in the absence of this
section, the court would have disqualified the person under section 146 or 147.
s.147A(4) - the appropriate extension period is—
(a)

where an order under section 82A(2) of this Act (determination of tariffs) is made
in relation to the custodial sentence, a period equal to the part of the sentence
specified in that order;

(b)

in the case of a detention and training order under section 100 of this Act
(offenders under 18: detention and training orders), a period equal to half the
term of that order;

(c)

where an order under section 181 of the Criminal Justice Act 2003 (prison
sentences of less than 12 months) is made in relation to the custodial sentence,
a period equal to the custodial period specified pursuant to section 181(3)(a) of
that Act less any relevant discount;

(d)

where an order under section 183 of that Act (intermittent custody orders) is
made in relation to the custodial sentence, a period equal to the number of
custodial days specified pursuant to section 183(1)(a) of that Act less any
relevant discount;

(e)

where section 227 of that Act (extended sentence for certain violent or sexual
offences: persons 18 or over) applies in relation to the custodial sentence, a
period equal to half the term imposed pursuant to section 227(2C)(a) of the
Criminal Justice Act 2003;

(f)

where section 228 of that Act (extended sentence for certain violent or sexual
offences: persons under 18) applies in relation to the custodial sentence, a period
equal to half the term imposed pursuant to section 228(2B)(a) of that Act;

(fa)

in the case of a sentence under section 236A of that Act (special custodial
sentence for certain offenders of particular concern), a period equal to half of the
term imposed pursuant to section 236A(2)(a) of that Act;

(g)

where an order under section 269(2) of that Act (determination of minimum term
in relation to mandatory life sentence: early release) is made in relation to the
custodial sentence, a period equal to the part of the sentence specified in that
order;

(h)

in any other case, a period equal to half the custodial sentence imposed.

(5) If a period determined under subsection (4) includes a fraction of a day, that period is
to be rounded up to the nearest number of whole days.
s.147A(7) - this section does not apply where—
(a)

the custodial sentence was a suspended sentence,

(b)

the court has made an order under section 269(4) of the Criminal Justice Act
2003 (determination of minimum term in relation to mandatory life sentence: no
early release) in relation to the custodial sentence, or

(c)

the court has made an order under section 82A(4) of this Act (determination of
minimum term in relation to discretionary life sentence: no early release) in
relation to the custodial sentence.
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s.147A(8) - subsection (9) applies where an amending order provides that the proportion of a
prisoner’s sentence referred to in section 244(3)(a) or 247(2) of the Criminal Justice
Act 2003 (release of prisoners in certain circumstances) is to be read as a reference to
another proportion (“the new proportion”).
s.147A(9) - the Secretary of State may by order—
(a)

if the amending order makes provision in respect of section 244(3)(a) of that Act,
provide that the proportion specified in subsection (4)(h) of this section is to be
read, in the case of a custodial sentence to which the amending order applies, as
a reference to the new proportion;

(b)

if the amending order makes provision in respect of section 247(2) of that Act,
provide that the proportion specified in subsection (4)(e) and (f) of this section is
to be read, in the case of a custodial sentence to which the amending order
applies, as a reference to the new proportion.

s.147A(10) - in this section—
“amending order” means an order under section 267 of the Criminal Justice Act 2003
(alteration by order of relevant proportion of sentence);
“driving licence” means a licence to drive a motor vehicle granted under Part 3 of the
Road Traffic Act 1988;
“suspended sentence” has the meaning given by section 189 of the Criminal Justice
Act 2003.
PCC(S)A 2000 s.147B 1548 : Effect of custodial sentence in other cases
s.147B(1) - this section applies where a person is convicted of an offence for which a court
proposes to order the person to be disqualified under section 146 or 147 for holding or
obtaining a driving licence and—
(a)

the court proposes to impose on the person a custodial sentence (other than a
suspended sentence) for another offence, or

(b)

at the time of sentencing for the offence, a custodial sentence imposed on the
person on an earlier occasion has not expired.

s.147B(2) - in determining the period for which the person is to be disqualified under section 146 or
147, the court must have regard to the consideration in subsection (3) if and to the
extent that it is appropriate to do so.
s.147B(3) - the consideration is the diminished effect of disqualification as a distinct punishment if
the person who is disqualified is also detained in pursuance of a custodial sentence.
s.147B(4) - if the court proposes to order the person to be disqualified under section 146 or 147
and to impose a custodial sentence for the same offence, the court may not in relation
to that disqualification take that custodial sentence into account for the purposes of
subsection (2).
s.147B(5) - in this section “suspended sentence” has the same meaning as in section 147A.

1548
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3.7.5.

Discretionary: Road traffic

Power to order
RTOA 1988 s.34 1549 : Disqualification for certain offences
s.34(2) -

where a person is convicted of an offence involving discretionary disqualification, and
either—
(a)

the penalty points to be taken into account on that occasion number fewer than
twelve, or

(b)

the offence is not one involving obligatory endorsement,

the court may order him to be disqualified for such period as the court thinks fit.
Does discretionary disqualification apply?
RTOA 1988 Sch.2 1550 : Prosecution and punishment of offences
See separate document Schedule 2 to the RTOA 1988.
Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1551 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).
s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

1549

Commencement: 15 May 1988, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1551
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
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3.7.6.

Reduced disqualification for attendance on courses

3.7.6.1.

When does it apply?

Availability
RTOA 1988 s.34A 1552 : Reduced disqualification for attendance on courses
s.34A(1) - this section applies where–
(a)

a person is convicted of a relevant drink offence or a specified offence by or
before a court, and

(b)

the court makes an order under section 34 of this Act disqualifying him for a
period of not less than twelve months.

s.34A(8) - a court shall not make an order under this section in the case of an offender convicted
of a specified offence if–
(a)

the offender has, during the period of three years ending with the date on which
the offence was committed, committed a specified offence and successfully
completed an approved course pursuant to an order made under this section or
section 30A of this Act on conviction of that offence, or

(b)

the specified offence was committed during his probationary period.

s.34A(9) - a court shall not make an order under this section in the case of an offender unless–

1552

842

(a)

the court is satisfied that a place on the course specified in the order will be
available for the offender,

(b)

the offender appears to the court to be of or over the age of 17,

(c)

the court has informed the offender (orally or in writing and in ordinary language)
of the effect of the order and of the amount of the fees which he is required to
pay for the course and when he must pay them, and

(d)

the offender has agreed that the order should be made.

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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Definition of “relevant drink offence”
RTOA 1988 s.34A 1553 : Reduced disqualification for attendance on courses
s.34A(2) - in this section “relevant drink offence” means–
(a)

an offence under paragraph (a) of subsection (1) of section 3A of the Road
Traffic Act 1988 (causing death by careless driving when unfit to drive through
drink) committed when unfit to drive through drink,

(b)

an offence under paragraph (b) of that subsection (causing death by careless
driving with excess alcohol),

(c)

an offence under paragraph (c) of that subsection (failing to provide a specimen)
where the specimen is required in connection with drink or consumption of
alcohol,

(d)

an offence under section 4 of that Act (driving or being in charge when under
influence of drink) committed by reason of unfitness through drink,

(e)

an offence under section 5(1) of that Act (driving or being in charge with excess
alcohol),

(f)

an offence under section 7(6) of that Act (failing to provide a specimen)
committed in the course of an investigation into an offence within any of the
preceding paragraphs, or

(g)

an offence under section 7A(6) of that Act (failing to allow a specimen to be
subjected to a laboratory test) in the course of an investigation into an offence
within any of the preceding paragraphs.

Definition of “specified offence”
RTOA 1988 s.34A 1554 : Reduced disqualification for attendance on courses
s.34A(3) - in this section “specified offence” means–
(a)

an offence under section 3 of the Road Traffic Act 1988 (careless, and
inconsiderate, driving),

(b)

an offence under section 36 of that Act (failing to comply with traffic signs),

(c)

an offence under section 17(4) of the Road Traffic Regulation Act 1984 (use of
special road contrary to scheme or regulations), or

(d)

an offence under section 89(1) of that Act (exceeding speed limit).

1553

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
1554
Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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s.34A(4) - but the Secretary of State may by regulations amend subsection (3) above by adding
other offences or removing offences.
Power to order
RTOA 1988 s.34A 1555 : Reduced disqualification for attendance on courses
s.34A(5) - where this section applies, the court may make an order that the period of
disqualification imposed under section 34 of this Act (“the unreduced period”) shall be
reduced if, by the relevant date, the offender satisfactorily completes an approved
course specified in the order.
Definition of “an approved course” and “the relevant date”
RTOA 1988 s.34A 1556 : Reduced disqualification for attendance on courses
s.34A(6) - in subsection (5) above–
“an approved course” means a course approved by the appropriate national authority
for the purposes of this section in relation to the description of offence of which the
offender is convicted, and
“the relevant date” means such date, at least two months before the last day of the
period of disqualification as reduced by the order, as is specified in the order.
The length of the reduction
RTOA 1988 s.34A 1557 : Reduced disqualification for attendance on courses
s.34A(7) - the reduction made in a period of disqualification by an order under this section is a
period specified in the order of–
(a)

not less than three months, and

(b)

not more than one quarter of the unreduced period,

(and, accordingly, where the unreduced period is twelve months, the reduced period is
nine months).

1555

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
1556
Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
1557
Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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3.7.6.2.

Certificates of completion of courses

RTOA 1988 s.34B 1558 : Certificates of completion of courses
s.34B(1) - an offender shall be regarded for the purposes of section 34A of this Act as having
completed a course satisfactorily if (and only if) a certificate that he has done so is
received by the proper officer of the supervising court before the end of the unreduced
period.
s.34B(2) - if a certificate under subsection (1) above is so received before the end of the
unreduced period but after the end of the period which would (apart from this
subsection) be the reduced period, the reduced period is to be taken to end with the
day on which the certificate is so received.
s.34B(3) - a certificate under subsection (1) above is to be given by the course provider and shall
be in such form, and contain such particulars, as may be prescribed by, or determined
in accordance with, regulations made by the appropriate national authority.
s.34B(4) - a course provider must give a certificate under subsection (1) above to the offender not
later than fourteen days after the date specified in the order as the latest date for the
completion of the course unless the offender–
(a)

fails to make due payment of fees for the course,

(b)

fails to attend the course in accordance with the course provider’s reasonable
instructions, or

(c)

fails to comply with any other reasonable requirement of the course provider.

s.34B(5) - where a course provider decides not to give a certificate under subsection (1) above to
the offender, he shall give written notice of the decision to the offender as soon as
possible, and in any event not later than fourteen days after the date specified in the
order as the latest date for completion of the course.
s.34B(6) - an offender to whom a notice is given under subsection (5) above may, within such
period as may be prescribed by rules of court, apply to the supervising court, or (if the
supervising court is not the Crown Court, the High Court of Justiciary or the relevant
local court) to either the supervising court or the relevant local court, for a declaration
that the course provider’s decision not to give a certificate under subsection (1) above
was contrary to subsection (4) above.
s.34B(7) - if the court grants the application, section 34A of this Act shall have effect as if the
certificate had been duly received by the proper officer of the supervising court.
s.34B(8) - if fourteen days after the date specified in the order as the latest date for completion of
the course the course provider has given neither a certificate under subsection (1)
above nor a notice under subsection (5) above, the offender may, within such period as
may be prescribed by rules of court, apply to the supervising court, or (if the
supervising court is not the Crown Court, the High Court of Justiciary or the relevant

1558

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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local court) to either the supervising court or the relevant local court, for a declaration
that the course provider is in default.
s.34B(9) - if the court grants the application, section 34A of this Act shall have effect as if the
certificate had been duly received by the proper officer of the supervising court.
s.34B(10) - a notice under subsection (5) above shall specify the ground on which it is given; and
the appropriate national authority may by regulations make provision as to the form of
notices under that subsection and as to the circumstances in which they are to be
treated as given.
s.34B(11) - where the proper officer of a court receives a certificate under subsection (1) above, or
a court grants an application under subsection (6) or (8) above, the proper officer or
court must send notice of that fact to the Secretary of State; and the notice must be
sent in such manner and to such address, and must contain such particulars, as the
Secretary of State may determine.
3.7.6.3.

Supplementary provisions

Guidance
RTOA 1988 s.34C 1559 : Provisions supplementary to sections 34A to 34BA
s.34C(1) - the appropriate national authority may issue guidance to course providers, or to any
category of course provider, as to the conduct of courses approved for the purposes of
section 34A of this Act; and–
(a)

course providers shall have regard to any guidance given to them under this
subsection, and

(b)

in determining for the purposes of section 34B of this Act whether any
instructions or requirements of a course provider were reasonable, a court shall
have regard to any guidance given to him under this subsection.

Power to make regulations
RTOA 1988 s.34C 1560 : Provisions supplementary to sections 34A to 34BA
s.34C(2) - the Secretary of State may by regulations make provision–
(a)

1559

amending section 34A(1)(b) of this Act by substituting for the period for the time
being specified there a different period,

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
1560
Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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(b)

amending section 34A(7) of this Act by substituting for the period for the time
being specified there a different period, or by substituting for the fraction of the
unreduced period for the time being specified there a different fraction of that
period, (or by doing both), or

(c)

amending section 34A(8)(a) of this Act by substituting for the period for the time
being specified there a different period.

s.34C(4) - any power to make regulations under section 34A, 34B or 34BA of this Act or this
section includes power to make different provision for different cases, and to make
such incidental or supplementary provision as appears necessary or appropriate.
s.34C(5) - any power to make regulations under section 34A, 34B or 34BA of this Act or this
section shall be exercisable by statutory instrument.
s.34C(6) - no regulations shall be made under section 34A of this Act or this section unless a draft
of the regulations has been laid before, and approved by a resolution of, each House of
Parliament.
s.34C(7) - a statutory instrument containing regulations made under section 34B or 34BA of this
Act by the Secretary of State shall be subject to annulment in pursuance of a resolution
of either House of Parliament.
Interpretation
RTOA 1988 s.34C 1561 : Provisions supplementary to sections 34A to 34BA
s.34C(3) - in sections 34A to 34BA of this Act and this section–
“appropriate national authority” means (as respects Wales) the National Assembly for
Wales and (otherwise) the Secretary of State;
“course provider”, in relation to a course, means the person by whom it is, or is to be,
provided;
“probationary period” has the meaning given in section 1 of the Road Traffic (New
Drivers) Act 1995;
“proper officer” means–
(a)

in relation to a magistrates’ court in England and Wales, the designated officer for
the court, and

(b)

otherwise, the clerk of the court;

“relevant local court”, in relation to an order under section 34A of this Act in the case of
an offender, means–
(a)

1561

in England and Wales, a magistrates’ court acting for the local justice area in
which the offender resides, and

Commencement: 1 July 1992, as inserted by RTA 1991 s.30. RSA 2006 s.35 inserted a new section
34A-C, in force on 21 December 2012, SI 2012/2938 art.2(1)(a) for the purposes of the making of
applications for approval, the approval, and the appeal against refusal of approval or conditional approval
of courses for persons convicted of a relevant drink offence, and on 24 June 2013 for all purposes
having application where a person is convicted of a relevant drink offence, SI 2012/2938 art.2(1)(b).
Otherwise not in force.
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(b)

in Scotland, the sheriff court for the district where the offender resides or, where
the order is made by a stipendiary magistrate and the offender resides within his
commission area, the district court for that area; and

“supervising court”, in relation to an order under section 34A of this Act, means–

848

(a)

in England and Wales, if the Crown Court made the order the Crown Court and
otherwise a magistrates’ court acting for the same local justice area as the court
which made the order, and

(b)

in Scotland, the court which made the order.
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3.7.7.

Totting up

3.7.7.1.

Duty to disqualify

Availability
RTOA 1988 s.35 1562 : Disqualification for repeated offences
s.35(1A) - subsection (1) above applies to—
(a)

an offence involving discretionary disqualification and obligatory endorsement,
and

(b)

an offence involving obligatory disqualification in respect of which no order is
made under section 34 of this Act.

Duty to disqualify where penalty points number 12 or more
RTOA 1988 s.35 1563 : Disqualification for repeated offences
s.35(1) -

where—
(a)

a person is convicted of an offence to which this subsection applies, and

(b)

the penalty points to be taken into account on that occasion number twelve or
more,

the court must order him to be disqualified for not less than the minimum period unless
the court is satisfied, having regard to all the circumstances, that there are grounds for
mitigating the normal consequences of the conviction and thinks fit to order him to be
disqualified for a shorter period or not to order him to be disqualified.
Minimum period
RTOA 1988 s.35 1564 : Disqualification for repeated offences
s.35(2) -

the minimum period referred to in subsection (1) above is—
(a)

six months if no previous disqualification imposed on the offender is to be taken
into account, and

(b)

one year if one, and two years if more than one, such disqualification is to be
taken into account;

and a previous disqualification imposed on an offender is to be taken into account if it
was for a fixed period of 56 days or more and was imposed within the three years
immediately preceding the commission of the latest offence in respect of which penalty
points are taken into account under section 29 of this Act.

1562

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1564
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1563
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More than one offence
RTOA 1988 s.35 1565 : Disqualification for repeated offences
s.35(3) -

where an offender is convicted on the same occasion of more than one offence to
which subsection (1) above applies—
(a)

not more than one disqualification shall be imposed on him under subsection (1)
above,

(b)

in determining the period of the disqualification the court must take into account
all the offences, and

(c)

for the purposes of any appeal any disqualification imposed under subsection (1)
above shall be treated as an order made on the conviction of each of the
offences.

Limitations
RTOA 1988 s.35 1566 : Disqualification for repeated offences
s.35(4) -

no account is to be taken under subsection (1) above of any of the following
circumstances—
(a)

any circumstances that are alleged to make the offence or any of the offences
not a serious one,

(b)

hardship, other than exceptional hardship, or

(c)

any circumstances which, within the three years immediately preceding the
conviction, have been taken into account under that subsection in ordering the
offender to be disqualified for a shorter period or not ordering him to be
disqualified.

Interpretation
RTOA 1988 s.35 1567 : Disqualification for repeated offences
s.35(5) -

1565

references in this section to disqualification do not include a disqualification imposed
under section 26 of this Act or section 147 of the Powers of Criminal Courts
(Sentencing) Act 2000 or section 223A or 436A of the Criminal Procedure (Scotland)
Act 1975 (offences committed by using vehicles) or a disqualification imposed in
respect of an offence of stealing a motor vehicle, an offence under section 12 or 25 of
the Theft Act 1968, an offence under section 178 of the Road Traffic Act 1988, or an
attempt to commit such an offence.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1567
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1566
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Aiding and abetting etc.
RTOA 1988 s.35 1568 : Disqualification for repeated offences
s.35(5A) - the preceding provisions of this section shall apply in relation to a conviction of an
offence committed by aiding, abetting, counselling, procuring, or inciting to the
commission of, an offence involving obligatory disqualification as if the offence were an
offence involving discretionary disqualification.
Duty to give reasons where not disqualifying/endorsing or disqualifying for shorter than
require period
RTOA 1988 s.47 1569 : Supplementary provisions as to disqualifications and endorsements.
s.47(1) -

in any case where a court exercises its power under section 34, 35 or 44 of this Act not
to order any disqualification or endorsement or to order disqualification for a shorter
period than would otherwise be required, it must state the grounds for doing so in open
court and, if it is a magistrates’ court or, in Scotland, a court of summary jurisdiction,
must cause them to be entered in the register (in Scotland, record) of its proceedings.

Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1570 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).
s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

Scotland
RTOA 1988 s.35 1571 : Disqualification for repeated offences
s.35(6) -

in relation to Scotland, references in this section to the court include the justice of the
peace court.

1568

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1570
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1571
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1569
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3.7.7.2.

Number of points to be taken into account

Determining the number of points
RTOA 1988 s.29 1572 : Penalty points to be taken into account on conviction
s.29(1) -

s.29(2) -

where a person is convicted of an offence involving obligatory endorsement, the
penalty points to be taken into account on that occasion are (subject to subsection (2)
below)—
(a)

any that are to be attributed to the offence or offences of which he is convicted,
disregarding any offence in respect of which an order under section 34 of this Act
is made, and

(b)

any that were on a previous occasion ordered to be endorsed on the counterpart
of any licence held by him or on his driving record, unless the offender has since
that occasion and before the conviction been disqualified under section 35 of this
Act.

if any of the offences was committed more than three years before another, the penalty
points in respect of that offence shall not be added to those in respect of the other.

Note: The effect is that (a) points are not taken into account where an order for obligatory or
discretionary disqualification is made and (b) a “totting up” disqualification erases penalty points.
The relevant date for “wiping the slate clean” is the date of sentence, not conviction, see R. v
Brentwood Justices ex parte Richardson (1992) 95 Cr. App. R. 187.
Licenses in force pre-1990
RTOA 1988 s.29 1573 : Penalty points to be taken into account on conviction
s.29(3) -

in relation to licences which came into force before 1st June 1990, the reference in
subsection (1) above to the counterpart of a licence shall be construed as a reference
to the licence itself.

Absolute or conditional discharge
RTOA 1988 s.46 1574 : Combination of disqualification and endorsement with probation
orders and orders for discharge
s.46(2) -

a conviction—
(a)

in respect of which a court in England and Wales has ordered a person to be
disqualified, or

(b)

of which particulars have been endorsed on the counterpart of any licence held
by him or on his driving record,

is to be taken into account, notwithstanding anything in section 14(1) of the Powers of
Criminal Courts (Sentencing) Act 2000 (conviction of offender discharged to be
disregarded for the purpose of subsequent proceedings), in determining his liability to
punishment or disqualification for any offence involving obligatory or discretionary
disqualification committed subsequently.

1572

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1574
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1573
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3.7.7.3.

Exemptions

RTOA 1988 s.35 1575 : Disqualification for repeated offences
s.35(7) -

this section is subject to section 48 of this Act.

RTOA 1988 s.48 1576 : Exemption from disqualification and endorsement for certain
construction and use offences
s.48(1) -

where a person is convicted of an offence under section 40A of the Road Traffic Act
1988 (using vehicle in dangerous condition etc) the court must not:
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
use of the vehicle involved a danger of injury to any person.
s.48(2) -

where a person is convicted of an offence under section 41A of the Road Traffic Act
1988 (breach of requirement as to brakes, steering-gear or tyres) the court must not—
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
facts of the case were such that the offence would be committed.
s.48(3) -

in relation to licences which came into force before 1st June 1990, the references in
subsections (1) and (2) above to the counterpart of a licence shall be construed as
references to the licence itself.

3.7.7.4.

Exceptional hardship

RTOA 1988 s.35 1577 : Disqualification for repeated offences
s.35(1) -

where—
(a)

a person is convicted of an offence to which this subsection applies, and

(b)

the penalty points to be taken into account on that occasion number twelve or
more,

the court must order him to be disqualified for not less than the minimum period unless
the court is satisfied, having regard to all the circumstances, that there are grounds for
mitigating the normal consequences of the conviction and thinks fit to order him to be
disqualified for a shorter period or not to order him to be disqualified.
s.35(4) -

no account is to be taken under subsection (1) above of any of the following
circumstances: […]
(b)

hardship, other than exceptional hardship […]

1575

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1988, RTOA 1988 s.99(2).
1577
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1576
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Note: The House of Lords considered exceptional hardship in Fay v Fay [1982] AC 835,
concluding that it was not possible to produce a definition of the term and that the imprecision must
have been intended by Parliament.
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3.7.8.

Until test is passed

3.7.8.1.

General

When does the order expire?
RTOA 1988 s.36 1578 : Disqualification until test is passed
s.36(8) -

subject to subsection (9) below, a disqualification by virtue of an order under this
section shall be deemed to have expired on production to the Secretary of State of
evidence, in such form as may be prescribed by regulations under section 105 of the
Road Traffic Act 1988, that the person disqualified has passed the test in question
since the order was made.

s.36(9) -

a disqualification shall be deemed to have expired only in relation to vehicles of such
classes as may be prescribed in relation to the test passed by regulations under that
section.

Duty to endorse licence etc.
RTOA 1988 s.36 1579 : Disqualification until test is passed
s.36(10) - where there is issued to a person a licence on the counterpart of which are endorsed
particulars of a disqualification under this section, there shall also be endorsed the
particulars of any test of competence to drive that he has passed since the order of
disqualification was made.
s.36(10A) - where a person’s driving record is endorsed with particulars of a disqualification under
this section, it shall also be endorsed with the particulars of any test of competence to
drive that he has passed since the order of disqualification was made.
3.7.8.2.

Obligatory orders

Availability and duty to order
RTOA 1988 s.36 1580 : Disqualification until test is passed
s.36(1) -

where this subsection applies to a person the court must order him to be disqualified
until he passes the appropriate driving test.

s.36(2) -

subsection (1) above applies to a person who is disqualified under section 34 of this
Act on conviction of—
(a)

manslaughter, or in Scotland culpable homicide, by the driver of a motor vehicle,
or

(b)

an offence under section 1 (causing death by dangerous driving), section 1A
(causing serious injury by dangerous driving) or section 2 (dangerous driving) of
the Road Traffic Act 1988.

1578

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1580
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1579
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s.36(3) -

subsection (1) above also applies—
(a)

to a person who is disqualified under section 34 or 35 of this Act in such
circumstances or for such period as the Secretary of State may by order
prescribe, or

(b)

to such other persons convicted of such offences involving obligatory
endorsement as may be so prescribed.

Orders made by the Secretary of State for purpose of s.36(3)
RTOA 1988 s.36 1581 : Disqualification until test is passed
s.36(13) - the power to make an order under subsection (3) above shall be exercisable by
statutory instrument; and no such order shall be made unless a draft of it has been laid
before and approved by resolution of each House of Parliament.
s.36(14) - the Secretary of State shall not make an order under subsection (3) above after the
end of 2001 if he has not previously made such an order.
3.7.8.3.

Discretionary orders

Power to order
RTOA 1988 s.36 1582 : Disqualification until test is passed
s.36(4) -

where a person to whom subsection (1) above does not apply is convicted of an
offence involving obligatory endorsement, the court may order him to be disqualified
until he passes the appropriate driving test (whether or not he has previously passed
any test).

Test to apply
RTOA 1988 s.36 1583 : Disqualification until test is passed
s.36(6) -

in determining whether to make an order under subsection (4) above, the court shall
have regard to the safety of road users.

Restriction on making disqualification until test is passed order
RTOA 1988 s.36 1584 : Disqualification until test is passed
s.36(7) -

1581

where a person is disqualified until he passes the extended driving test—
(a)

any earlier order under this section shall cease to have effect, and

(b)

a court shall not make a further order under this section while he is so
disqualified.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1583
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1584
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1582
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3.7.8.4.

Exemptions

RTOA 1988 s.36 1585 : Disqualification until test is passed
s.36(12) - this section is subject to section 48 of this Act.
RTOA 1988 s.48 1586 : Exemption from disqualification and endorsement for certain
construction and use offences
s.48(1) -

where a person is convicted of an offence under section 40A of the Road Traffic Act
1988 (using vehicle in dangerous condition etc) the court must not:
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
use of the vehicle involved a danger of injury to any person.
s.48(2) -

where a person is convicted of an offence under section 41A of the Road Traffic Act
1988 (breach of requirement as to brakes, steering-gear or tyres) the court must not—
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
facts of the case were such that the offence would be committed.
s.48(3) -

in relation to licences which came into force before 1st June 1990, the references in
subsections (1) and (2) above to the counterpart of a licence shall be construed as
references to the licence itself.

3.7.8.5.

Interpretation

RTOA 1988 s.36 1587 : Disqualification until test is passed
s.36(5) -

in this section—
“appropriate driving test” means —
(a)

an extended driving test, where a person is convicted of an offence involving
obligatory disqualification or is disqualified under section 35 of this Act,

(b)

a test of competence to drive, other than an extended driving test, in any other
case,

“extended driving test” means a test of competence to drive prescribed for the
purposes of this section, and
“test of competence to drive” means a test prescribed by virtue of section 89(3) of the
Road Traffic Act 1988.

1585

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1988, RTOA 1988 s.99(2).
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Commencement: 15 May 1989, RTOA 1988 s.99(2).
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s.36(11) - for the purposes of an order under this section, a person shall be treated as having
passed a test of competence to drive other than an extended driving test if he passes a
corresponding test conducted—
(a)

under the law of Northern Ireland, the Isle of Man, any of the Channel Islands,
another EEA State, Gibraltar or a designated country or territory, or

(b)

for the purposes of obtaining a British Forces licence (as defined by section 88(8)
of the Road Traffic Act 1988);

and accordingly subsections (8) to (10) above shall apply in relation to such a test as
they apply in relation to a test prescribed by virtue of section 89(3) of that Act.
s.36(11A) - for the purposes of subsection (11) above, “designated country or territory” means a
country or territory designated by order under section 108(2) of the Road Traffic Act
1988 but a test conducted under the law of such a country or territory shall not be
regarded as a corresponding test unless a person passing such a test would be
entitled to an exchangeable licence as defined in section 108(1) of that Act.

858

Law Commission: Sentencing law in England and Wales – Legislation currently in force

3.7.9.

Endorsement

3.7.9.1.

Orders for endorsement

Duty to endorse driving licence counterpart
RTOA 1988 s.44 1588 : Orders for endorsement
s.44(1) -

where a person is convicted of an offence involving obligatory endorsement, the court
must order there to be endorsed on the counterpart of any licence held by him
particulars of the conviction and also—
(a)

if the court orders him to be disqualified, particulars of the disqualification, or

(b)

if the court does not order him to be disqualified—
(i)

particulars of the offence, including the date when it was committed, and

(ii)

the penalty points to be attributed to the offence.

No duty to order endorsement where special reasons exist
RTOA 1988 s.44 1589 : Orders for endorsement
s.44(2) -

where the court does not order the person convicted to be disqualified, it need not
make an order under subsection (1) above if for special reasons it thinks fit not to do
so.

Offender does not hold a driving licence
RTOA 1988 s.44 1590 : Orders for endorsement
s.44(3A) - where a person who is not the holder of a licence is convicted of an offence involving
obligatory endorsement, subsection (1) above applies as if the reference to the
counterpart of any licence held by him were a reference to his driving record.
Offender deceived court as to circumstances etc.
RTOA 1988 s.49 1591 : Offender escaping consequences of endorsable offence by deception
s.49(1) -

this section applies where in dealing with a person convicted of an offence involving
obligatory endorsement a court was deceived regarding any circumstances that were
or might have been taken into account in deciding whether or for how long to disqualify
him.

s.49(2) -

if—
(a)

the deception constituted or was due to an offence committed by that person,
and

(b)

he is convicted of that offence,

1588

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1590
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Commencement: 15 May 1988, RTOA 1988 s.99(2).
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the court by or before which he is convicted shall have the same powers and duties
regarding an order for disqualification as had the court which dealt with him for the
offence involving obligatory endorsement but must, in dealing with him, take into
account any order made on his conviction of the offence involving obligatory
endorsement.
3.7.9.2.

Procedure for endorsements

Duty to give reasons where not disqualifying/endorsing or disqualifying for shorter than
require period
RTOA 1988 s.47 1592 : Supplementary provisions as to disqualifications and endorsements.
s.47(1) -

in any case where a court exercises its power under section 34, 35 or 44 of this Act not
to order any disqualification or endorsement or to order disqualification for a shorter
period than would otherwise be required, it must state the grounds for doing so in open
court and, if it is a magistrates’ court or, in Scotland, a court of summary jurisdiction,
must cause them to be entered in the register (in Scotland, record) of its proceedings.

Duty to send notice to Secretary of State
RTOA 1988 s.44A 1593 : Endorsement of driving record in accordance with order
s.44A(1) - where the court orders the endorsement of a person’s driving record with any
particulars or penalty points it must send notice of the order to the Secretary of State.
s.44A(2) - on receiving the notice, the Secretary of State must endorse those particulars or
penalty points on the person’s driving record.
s.44A(3) - a notice sent by the court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may require.
Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1594 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).

1592

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
Commencement: 1 April 2009, as inserted by RSA 2006 s.9(3), RSA 2006 s.61(8) and SI 2009/3164
art.4(b).
1594
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1593
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s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

3.7.9.3.

Effect of endorsements

Counterparts
RTOA 1988 s.45 1595 : Effect of endorsement of counterparts
s.45(1) -

an order that any particulars or penalty points are to be endorsed on the counterpart of
any licence held by the person convicted shall operate as an order that the counterpart
of any licence he may then hold or may subsequently obtain is to be so endorsed until
he becomes entitled under subsection (4) below to have a licence issued to him with its
counterpart free from the particulars or penalty points.

s.45(2) -

on the issue of a new licence to a person, any particulars or penalty points ordered to
be endorsed on the counterpart of any licence held by him shall be entered on the
counterpart of the licence unless he has become entitled under subsection (4) below to
have a licence issued to him with its counterpart free from those particulars or penalty
points.

s.45(4) -

a person the counterpart of whose licence has been ordered to be endorsed is entitled
to have issued to him with effect from the end of the period for which the endorsement
remains effective a new licence with a counterpart free from the endorsement if he
applies for a new licence in pursuance of section 97(1) (grant of licences) of the Road
Traffic Act 1988, surrenders any subsisting licence and its counterpart, pays the fee
prescribed by regulations under Part III of that Act and satisfies the other requirements
of section 97(1).

s.45(5) -

an endorsement ordered on a person’s conviction of an offence remains effective
(subject to subsections (6) and (7) below)—
(a)

if an order is made for the disqualification of the offender, until four years have
elapsed since the conviction, and

(b)

if no such order is made, until either—
(i)

four years have elapsed since the commission of the offence, or

(ii)

an order is made for the disqualification of the offender under section 35 of
this Act.

s.45(6) -

where the offence was one under section 1, 1A or 2 of the Road Traffic Act 1988
(causing death by dangerous driving, causing serious injury by dangerous driving and
dangerous driving), the endorsement remains in any case effective until four years
have elapsed since the conviction.

s.45(7) -

where the offence was one—
(a)

1595

under section 3A, 4(1) or 5(1)(a) of that Act (driving offences connected with
drink or drugs),

Commencement: 15 May 1989, RTOA 1988 s.99(2).
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(b)

under section 7(6) of that Act (failing to provide specimen) involving obligatory
disqualification, or

(c)

under section 7A(6) of that Act (failing to allow a specimen to be subjected to
laboratory test),

the endorsement remains effective until eleven years have elapsed since the
conviction.
Driving records
RTOA 1988 s.45A 1596 : Effect of endorsement of driving records
s.45A(1) - an order that any particulars or penalty points are to be endorsed on a person’s driving
record shall operate as an order that his driving record is to be so endorsed until the
end of the period for which the endorsement remains effective.
s.45A(2) - at the end of the period for which the endorsement remains effective the Secretary of
State must remove the endorsement from the person’s driving record.
s.45A(3) - on the issue of a new licence to a person, any particulars ordered to be endorsed on
his driving record shall be entered on the counterpart of the licence unless he has
become entitled under subsection (4) below to have a licence issued to him with its
counterpart free from those particulars or penalty points.
s.45A(4) - a person the counterpart of whose licence has been endorsed under subsection (3)
above is entitled to have issued to him with effect from the end of the period for which
the endorsement remains effective a new licence with a counterpart free from the
endorsement if he applies for a new licence in pursuance of section 97(1) of the Road
Traffic Act 1988, surrenders any subsisting licence and its counterpart, pays the fee
prescribed by regulations under Part 3 of that Act and satisfies the other requirements
of section 97(1).
s.45A(5) - the period for which an endorsement remains effective is determined in accordance
with section 45(5) to (7) of this Act.
3.7.9.4.

Exemptions

RTOA 1988 s.44 1597 : Orders for endorsement
s.44(4) -

this section is subject to section 48 of this Act.

RTOA 1988 s.48 1598 : Exemption from disqualification and endorsement for certain
construction and use offences
s.48(1) -

1596

where a person is convicted of an offence under section 40A of the Road Traffic Act
1988 (using vehicle in dangerous condition etc) the court must not:
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

Commencement: 1 April 2009, as inserted by RSA 2006 Sch.2 para.10, SI 2008/3164 art.4(b).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
1598
Commencement: 15 May 1988, RTOA 1988 s.99(2).
1597
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if he proves that he did not know, and had no reasonable cause to suspect, that the
use of the vehicle involved a danger of injury to any person.
s.48(2) -

where a person is convicted of an offence under section 41A of the Road Traffic Act
1988 (breach of requirement as to brakes, steering-gear or tyres) the court must not—
(a)

order him to be disqualified, or

(b)

order any particulars or penalty points to be endorsed on the counterpart of any
licence held by him or on his driving record,

if he proves that he did not know, and had no reasonable cause to suspect, that the
facts of the case were such that the offence would be committed.
s.48(3) -

in relation to licences which came into force before 1st June 1990, the references in
subsections (1) and (2) above to the counterpart of a licence shall be construed as
references to the licence itself.

3.7.9.5.

Penalty points

RTOA 1988 s.28 1599 : Penalty points to be attributed to an offence
Number of points attributed to an offence
s.28(1) -

where a person is convicted of an offence involving obligatory endorsement, then,
subject to the following provisions of this section, the number of penalty points to be
attributed to the offence is—
(a)

the number shown in relation to the offence in the last column of Part I or Part II
of Schedule 2 to this Act, or

(b)

where a range of numbers is shown, a number within that range.

RTOA 1988 Sch.2 1600 : Prosecution and punishment of offences
Aiding and abetting etc.
RTOA 1988 s.28 1601 : Penalty points to be attributed to an offence
s.28(2) -

where a person is convicted of an offence committed by aiding, abetting, counselling or
procuring, or inciting to the commission of, an offence involving obligatory
disqualification, then, subject to the following provisions of this section, the number of
penalty points to be attributed to the offence is ten.

Two or more offences
RTOA 1988 s.28 1602 : Penalty points to be attributed to an offence
s.28(4) -

where a person is convicted (whether on the same occasion or not) of two or more
offences committed on the same occasion and involving obligatory endorsement, the
total number of penalty points to be attributed to them is the number or highest number
that would be attributed on a conviction of one of them (so that if the convictions are on

1599

Commencement: 15 May 1989, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Commencement: 15 May 1989, RTOA 1988 s.99(2).
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different occasions the number of penalty points to be attributed to the offences on the
later occasion or occasions shall be restricted accordingly).
s.28(5) -

in a case where (apart from this subsection) subsection (4) above would apply to two
or more offences, the court may if it thinks fit determine that that subsection shall not
apply to the offences (or, where three or more offences are concerned, to any one or
more of them).

s.28(6) -

where a court makes such a determination it shall state its reasons in open court and, if
it is a magistrates’ court, or in Scotland a court of summary jurisdiction, shall cause
them to be entered in the register (in Scotland, record) of its proceedings.

Power of SoS to amend number of penalty points etc.
RTOA 1988 s.28 1603 : Penalty points to be attributed to an offence
s.28(7) -

the Secretary of State may by order made by statutory instrument—
(a)

alter a number or range of numbers shown in relation to an offence in the last
column of Part I or Part II of Schedule 2 to this Act (by substituting one number or
range for another, a number for a range, or a range for a number),

(b)

where a range of numbers is shown in relation to an offence in the last column of
Part I, add or delete a number together with the words “(fixed penalty)” or the
words “or appropriate penalty points (fixed penalty)”,

(ba) substitute the words “or appropriate penalty points (fixed penalty)” for a number
together with the words “(fixed penalty)”, or substitute a number together with the
words “(fixed penalty)” for the words “or appropriate penalty points (fixed
penalty)”, in relation to an offence in the last column of Part 1 or 2, and
(c)

alter the number of penalty points shown in subsection (2) above;

and an order under this subsection may provide for different numbers or ranges of
numbers to be shown in relation to the same offence committed in different
circumstances.
s.28(8) -

where the Secretary of State exercises his power under subsection (7) above by
substituting or adding a number which appears together with the words “(fixed
penalty)”, that number shall not exceed the lowest number in the range shown in the
same entry.

s.28(8A) - before making any order under subsection (3A) above the Secretary of State must
consult with such representative organisations as he thinks fit.
s.28(9) -

1603
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no order shall be made under this section unless a draft of it has been laid before and
approved by resolution of each House of Parliament.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
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Endorsement of counterparts etc. where fixed penalty issued
RTOA 1988 s.28 1604 : Penalty points to be attributed to an offence
s.28(3) -

for the purposes of sections 57(5), 57A(6) (endorsement of counterparts without
hearings), 77(5) (endorsement of counterparts where penalty paid) and 77A(8)
(endorsement of driving records where penalty paid) of this Act, the number of penalty
points to be attributed to an offence is–
(a)

where both a range of numbers and a number followed by the words “(fixed
penalty)” is shown in the last column of Part 1 of Schedule 2 to this Act in relation
to the offence, that number,

(b)

where a range of numbers followed by the words “or appropriate penalty points
(fixed penalty)” is shown there in relation to the offence, the appropriate number
of penalty points for the offence, and

(c)

where only a range of numbers is shown there in relation to the offence, the
lowest number in the range.

s.28(3A) - for the purposes of subsection (3)(b) above the appropriate number of penalty points
for an offence is such number of penalty points as the Secretary of State may by order
made by statutory instrument prescribe.
s.28(3B) - an order made under subsection (3A) above in relation to an offence may make
provision for the appropriate number of penalty points for the offence to be different
depending on the circumstances, including (in particular)–

1604

(a)

the nature of the contravention or failure constituting the offence,

(b)

how serious it is,

(c)

the area, or sort of place, where it takes place, and

(d)

whether the offender appears to have committed any offence or offences of a
description specified in the order during a period so specified.

Commencement: 15 May 1989, RTOA 1988 s.99(2).
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3.7.10.

Revocation of new drivers’ licences

3.7.10.1. General
Note: This is an administrative act not an order of the court. The powers are contained in the Road
Traffic (New Drivers) Act 1995 ss.1-10 and Schs.1 and 2.
Persons in public service of the Crown
RT(ND)A 1995 s.8 1605 : The Crown
s.8 -

this Act applies to persons in the public service of the Crown.

Effect of disqualification until test is passed on re-testing rule
RT(ND)A 1995 Sch.1 1606 : Newly qualified drivers holding test certificates
para.10 -

where—
(a)

a person’s test certificate has been revoked under paragraph 5 (or a person’s
Northern Ireland test certificate has been revoked under a provision of Northern
Ireland law corresponding to paragraph 5(1) or (1ZA)) or his licence and test
certificate have been revoked under paragraph 8 (or a person’s Northern Ireland
licence and Northern Ireland test certificate have been revoked under a provision
of Northern Ireland law corresponding to paragraph 8(1) or (1ZA)); but

(b)

before he passes a relevant driving test, an order is made in relation to him under
section 36 of the Road Traffic Offenders Act 1988 (disqualification until test is
passed),

paragraph 6(1) or, as the case may be, paragraph 9(1) shall not apply to him.
Extent and commencement etc.
RT(ND)A 1995 s.10 1607 : Short title, commencement, extent etc.
s.10(1) -

this Act may be cited as the Road Traffic (New Drivers) Act 1995.

s.10(2) -

the provisions of this Act shall come into force on such day as the Secretary of State
may by order made by statutory instrument appoint and different days may be so
appointed for different provisions.

s.10(3) -

nothing in any provision of this Act applies to a person who becomes a qualified driver
before the day on which the provision comes into force.

s.10(4) -

the consequential amendments set out in Schedule 2 shall have effect.

s.10(5) -

this Act does not extend to Northern Ireland.

1605

Commencement: 1 June 1997, SI 1997/267 art.2(2).
Commencement: Sch.1 para.11 in force on 1 March 1997, SI 1997/267 art.2(1). Otherwise in force on 1
June 1997, SI 1997/267 art.2(2).
1607
Commencement: Section 10(1) and (5) in force 1 March 1997, SI 1997/267 art.2(1), otherwise in force 1
June 1997, SI 1997/267 art.2(2).
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3.7.10.2.

Probationary period for new drivers

What is the probationary period?
RT(ND)A 1995 s.1 1608 : Probationary period for newly qualified drivers
s.1(1) -

for the purposes of this Act, a person’s probationary period is, subject to section 7, the
period of two years beginning with the day on which he becomes a qualified driver.

Who is a “qualified driver”?
RT(ND)A 1995 s.1 1609 : Probationary period for newly qualified drivers
s.1(2) -

for the purposes of this Act, a person becomes a qualified driver on the first occasion
on which he passes—
(a)

any test of competence to drive mentioned in paragraph (a) or (c) of section 89(1)
of the Road Traffic Act 1988,

(b)

any test of competence to drive conducted under the law of
(i)

another EEA State,

(ii)

the Isle of Man,

(iii)

any of the Channel Islands, or

(iv)

Gibraltar.

Early termination of probationary period
RT(ND)A 1995 s.7 1610 : Early termination of probationary period
s.7 -

for the purposes of this Act a person’s probationary period comes to an end if—
(a)

an order is made in relation to him under section 36 of the Road Traffic Offenders
Act 1988 (order that a person be disqualified until he passes the appropriate
driving test);

(b)

after his licence is revoked under section 3, he is granted a full licence following
the passing of a test which is a relevant driving test for the purposes of section 4;
or

(c)

after his test certificate is revoked under paragraph 5 of Schedule 1, or his
licence and test certificate are revoked under paragraph 8 of that Schedule; he is
granted a full licence following the passing of a test which is a relevant driving
test for the purposes of paragraph 6 or 9 of that Schedule:

1608

Commencement: 1 June 1997, SI 1997/267 art.2(2).
Commencement: 1 June 1997, SI 1997/267 art.2(2).
1610
Commencement: 1 June 1997, SI 1997/267 art.2(2).
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Interpretation
RT(ND)A 1995 s.1 1611 : Probationary period for newly qualified drivers
s.1(3) -

in subsection (2) “EEA State” means a State which is a contracting party to the EEA
Agreement but until the EEA Agreement comes into force in relation to Liechtenstein
does not include the State of Liechtenstein.

s.1(4) -

in subsection (3) “EEA Agreement” means the Agreement on the European Economic
Area signed at Oporto on 2nd May 1992 as adjusted by the Protocol signed at Brussels
on 17th March 1993.

3.7.10.3.

Test certificates

General
RT(ND)A 1995 s.6 1612 : Newly qualified drivers holding test certificates
s.6 -

Schedule 1 (which makes provision about newly qualified drivers who hold test
certificates) shall have effect.

RT(ND)A 1995 Sch.1 1613 : Newly qualified drivers holding test certificates
para.11(1) - the Secretary of State may by regulations make provision for cases where, after the
Secretary of State has revoked a person’s test certificate under paragraph 5, or a
person’s licence and test certificate under paragraph 8, he receives notice—
(a)

that the person is appealing against a conviction or endorsement which was the
basis or formed part of the basis for the revocation;

(b)

that a court has quashed a conviction which was the basis or formed part of the
basis for the revocation;

(c)

that a court has quashed an endorsement which was the basis or formed part of
the basis for the revocation and has not on doing so ordered that person to be
disqualified;

(d)

that a court has made an order which has the effect of reducing the penalty
points taken into account for the purposes of section 2 or (as the case may be)
the provision of Northern Ireland law corresponding to that section to a number
smaller than six.

para.11(2) - regulations under sub-paragraph (1) may in particular make provision for—

1611

(a)

issuing licence for such period as may be prescribed;

(b)

licences issued under the regulations to be treated as revoked in such
circumstances as may be prescribed;

(c)

re-issuing a test certificate which has been revoked under paragraph 5 or
paragraph 8;

Commencement: 1 June 1997, SI 1997/267 art.2(2).
Commencement: Section 6 in force 1 March 1997 to the extent that it gives effect to Sch.1 para.11, SI
1997/267 art.2(1). Otherwise in force 1 June 1997, SI 1997/267 art.2(2).
1613
Commencement: Section 6 in force 1 March 1997 to the extent that it gives effect to Sch.1 para.11, SI
1997/267 art.2(1). Otherwise in force 1 June 1997, SI 1997/267 art.2(2).
1612
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(d)

suspending or terminating any prescribed conditions applied by virtue of
paragraph 5(3);

(e)

requiring such courts as may be prescribed to give notice to the Secretary of
State of the matters mentioned in sub-paragraph (3).

para.11(3) - the matters referred to are—
(a)

that a person whose certificate has been or is due to be revoked under
paragraph 5(1) or whose licence and certificate have been or are due to be
revoked under paragraph 8(1) is appealing against a conviction or endorsement
which is the basis or forms part of the basis for the revocation;

(b)

that such an appeal has been abandoned.

para.11(4) - any regulations under this paragraph may—
(a)

include such incidental or supplementary provision as appears to the Secretary of
State to be expedient;

(b)

make different provision for different cases

para.11(5) - any regulations under this paragraph shall be made by statutory instrument which
shall be subject to annulment in pursuance of a resolution of either House of
Parliament.
To whom does the Schedule apply?
RT(ND)A 1995 Sch.1 1614 : Newly qualified drivers holding test certificates
para.2(1) - Part II of this Schedule applies to any person to whom Part III or IV of this Schedule
applies.
para.2(2) - Part III of this Schedule applies to a person who holds—
(a)

a licence issued as a provisional licence; and

(b)

a test certificate,

para.2(3) - Part IV of this Schedule applies to a person who falls within sub-paragraph (4) or (5):
para.2(4) - a person falls within this sub-paragraph if—
(a)

he holds a licence issued as a full licence in relation to a class or certain classes
of vehicles;

(b)

he is treated under section 98(2) of the Road Traffic Act 1988 as authorised by a
provisional licence to drive another class or other classes of vehicles; and

(c)

he holds a test certificate which relates to that other class of vehicles or any of
those other classes of vehicles.

para.2(4A) - in relation to the holder of a Northern Ireland licence, the reference in sub-paragraph
(4)(b) to section 98(2) of the Road Traffic Act 1988 is a reference to the corresponding
provision under the law of Northern Ireland.
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para.2(5) - a person falls within this sub-paragraph if he holds—
(a)

a licence issued as a full licence in relation to a class or certain classes of
vehicles and as a provisional licence in relation to another class or other classes
of vehicles; and

(b)

a test certificate which relates to that other class of vehicles or any of those other
classes of vehicles.

Duty to provide certificate to court
RT(ND)A 1995 Sch.1 1615 : Newly qualified drivers holding test certificates
para.3(1) - sub-paragraph (2) applies where—
(a)

a person to whom this Part of this Schedule applies is prosecuted for an offence
involving obligatory endorsement; and

(b)

the time at which the offence for which he is prosecuted is alleged to have
occurred is a time during his probationary period.

para.3(2) - any obligations imposed on the person under section 7 of the Road Traffic Offenders
Act 1988 as respects his licence and its counterpart shall also apply as respects his
test certificate.
para.3(3) - if, in a case where sub-paragraph (2) applies—
(a)

the person is convicted in the proceedings in question of an offence involving
obligatory endorsement, and

(b)

he has not previously caused his test certificate to be delivered or posted it to the
proper officer of the court,

he must produce his test certificate to the court.
para.3(3A) - in sub-paragraph (3) “proper officer” means—
(a)

in relation to a magistrates’ court in England and Wales, the designated officer for
the court, and

(b)

in relation to any other court, the clerk of the court.

para.3(4) - in a case where—
(a)

the licence of a person to whom this Part of this Schedule applies has (with its
counterpart) been sent to the appropriate person under section 54(7) of the Road
Traffic Offenders Act 1988 or delivered to the appropriate person in response to a
conditional offer issued under section 75 of that Act;

(b)

the offence to which the fixed penalty notice or the conditional offer relates is one
involving obligatory endorsement and occurring during his probationary period,
and

(c)

the person proposes to pay the fixed penalty to the appropriate person,

the person must ensure that when the fixed penalty is paid his test certificate is sent to
the appropriate person.
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para.3(5) - a person who without reasonable excuse fails to comply with sub-paragraph (3) or (4)
is guilty of an offence and shall be liable on summary conviction to a fine not exceeding
level 3 on the standard scale.
Surrender of test certificate
RT(ND)A 1995 Sch.1 1616 : Newly qualified drivers holding test certificates
para.4(1) - where the circumstances mentioned in section 2(1) exist with respect to a person to
whom this Part of this Schedule applies, sub-paragraph (2) applies instead of section
2(2).
para.4(2) - the court must send to the Secretary of State—
(a)

a notice containing the particulars required to be endorsed on the counterpart of
the person’s licence in accordance with the order referred to in section 2(1)(d);
and

(b)

on its production to the court, the person’s test certificate.

para.4(3) - where—
(a)

the circumstances mentioned in section 2(3)(a) to (d) and (f) exist with respect to
a person to whom this Part of this Schedule applies,

(b)

the appropriate person has received the person’s test certificate in accordance
with paragraph 3(4), and

(c)

the test certificate shows the date on which the person became a qualified driver,

section 2(4) does not apply but if the appropriate person is the fixed penalty clerk subparagraph (4) applies instead.
para.4(4) - the fixed penalty clerk must send to the Secretary of State—
(a)

a notice containing the particulars endorsed on the counterpart of the person’s
licence; and

(b)

the person’s test certificate.

Surrender of licence and test certificate
RT(ND)A 1995 Sch.1 1617 : Newly qualified drivers holding test certificates
para.7(1) - where the circumstances mentioned in section 2(1) exist with respect to a person to
whom this Part of this Schedule applies sub-paragraph (2) applies instead of section
2(2).
para.7(2) - the court must send to the Secretary of State—
(a)

a notice containing the particulars required to endorsed on the counterpart of the
person’s licence in accordance with the order referred to in section 2(1)(d),

(b)

on their production to the court, the person’s licence and its counterpart; and
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(c)

on its production to the court, the person’s test certificate.

para.7(3) - where—
(a)

the circumstances mentioned in section 2(3) exist with respect to a person to
whom this Part of this Schedule applies, and

(b)

the appropriate person has received the person’s test certificate in accordance
with paragraph 3(4),

sub-paragraph (4) applies instead of section 2(4).
para.7(4) - the appropriate person —
(a)

may not return the person’s licence and its counterpart under section 57(3) or (4)
or 77(1) of the Road Traffic Offenders Act 1988; but

(b)

unless the appropriate person is the Secretary of State, must send them and the
person’s test certificate to the Secretary of State.

Revocation of test certificate
RT(ND)A 1995 Sch.1 1618 : Newly qualified drivers holding test certificates
para.5(1) Where the Secretary of State—
(a)

has received a notice sent to him under paragraph 4 of particulars required to be
endorsed or endorsed on the counterpart of a person’s licence, and

(b)

has received the person’s test certificate sent to him under paragraph 4(2)(b) or
(4)(b) or is satisfied that the person has been issued with a test certificate,

the Secretary of State must by notice served on that person revoke the test certificate.
para.5(1ZA) - where section 2(4) is disapplied by paragraph 4(3) and the appropriate person is the
Secretary of State, the Secretary of State must by notice served on the person to
whom the fixed penalty notice or conditional offer was given or issued revoke that
person’s test certificate.
para.5(1A) - where the Secretary of State serves on the holder of a Northern Ireland licence a
notice under sub-paragraph (1) or (1ZA), the Secretary of State must send to the
licensing authority in Northern Ireland particulars of the notice together with the
Northern Ireland test certificate.
para.5(1B) - where the Secretary of State is sent by that licensing authority particulars of a notice
served on the holder of a licence under a provision of Northern Ireland law
corresponding to sub-paragraph (1) or (1ZA), he must by notice served on that person
revoke his test certificate.
para.5(2) - a revocation under this paragraph shall have effect from a date specified in the notice
of revocation which may not be earlier than the date of service of that notice.
para.5(3) - the effect of the revocation of a person’s test certificate is that any prescribed
conditions to which his provisional licence ceased to be subject when he became a
qualified driver shall again apply.
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para.5(4) - in this paragraph and paragraph 8 references to the revocation of a person’s Northern
Ireland test certificate are references to its revocation as respects Great Britain.
para.5(5) - the effect of the revocation of a person’s Northern Ireland test certificate as respects
Great Britain is that any prescribed conditions to which his Northern Ireland provisional
licence ceased to be subject when he became a qualified driver shall again apply for
the purposes of section 109(1) of the Road Traffic Act 1988.
Revocation of licence and test certificate
RT(ND)A 1995 Sch.1 1619 : Newly qualified drivers holding test certificates
para.8(1) - where the Secretary of State—
(a)

has received a notice sent to him under paragraph 7(2)(a) of particulars required
to be endorsed on the counterpart of a person’s licence or has received the
licence and its counterpart under paragraph 7(2)(b) or (4)(b); and

(b)

has received the person’s test certificate sent to him under paragraph 7(2)(b) or
(4)(b) or is satisfied that the person has been issued with a test certificate,

the Secretary of State must by notice served on that person revoke the licence and the
test certificate.
para.8(1ZA) - where paragraph 7(4) applies and the appropriate person is the Secretary of State,
the Secretary of State must by notice served on the person to whom the fixed penalty
notice or conditional offer was given or issued revoke that person’s licence and test
certificate.
para.8(1A) - where the Secretary of State serves on the holder of a Northern Ireland licence a
notice under sub-paragraph (1) or (1ZA), the Secretary of State must send to the
licensing authority in Northern Ireland particulars of the notice together with the
Northern Ireland licence and the Northern Ireland test certificate.
para.8(1B) - where the Secretary of State is sent by that licensing authority particulars of a notice
served on the holder of a licence under a provision of Northern Ireland law
corresponding to sub-paragraph (1) or (1ZA), he must by notice served on that person
revoke his licence and test certificate.
para.8(2) - a revocation under this paragraph shall have effect from a date specified in the notice
of revocation which may not be earlier than the date of service of that notice.
para.8(3) - in this paragraph references to the revocation of a person’s Northern Ireland licence
are references to its revocation as respects Great Britain; and, accordingly, the person
ceases to be authorised by virtue of section 109(1) of the Road Traffic Act 1988 to
drive in Great Britain a motor vehicle of any class.
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3.7.10.4.

Licences

Surrender of licences
RT(ND)A 1995 s.2 1620 : Surrender of licences
s.2(1) -

s.2(2) -

s.2(3) -

s.2(4) -

1620
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subsection (2) applies where—
(a)

a person is the holder of a licence;

(b)

he is convicted of an offence involving obligatory endorsement;

(c)

the penalty points to be taken into account under section 29 of the Road Traffic
Offenders Act 1988 on that occasion number six or more.

(d)

the court makes an order falling within section 44(1)(b) of that Act in respect of
the offence:

(e)

the person’s licence shows the date on which he became a qualified driver, or
that date has been shown by other evidence in the proceedings, and

(f)

it appears to the court, in the light of the order and the date so shown, that the
offence was committed during the person’s probationary period.

where this subsection applies, the court must send to the Secretary of State—
(a)

a notice containing the particulars required to be endorsed on the counterpart of
the person’s licence in accordance with the order referred to in subsection (1)(d);
and

(b)

on their production to the court, the person’s licence and its counterpart.

subsection (4) applies where—
(a)

a person’s licence and its counterpart have been sent to the fixed penalty clerk
under section 54(7) of the Road Traffic Offenders Act 1988, retained by a vehicle
examiner under that section or delivered to the appropriate person in response to
a conditional offer issued under section 75 of that Act;

(b)

the offence to which the fixed penalty notice or the conditional offer relates is one
involving obligatory endorsement;

(c)

the appropriate person endorses the number of penalty points to be attributed to
the offence on the counterpart of the licence;

(d)

the penalty points to be taken into account by the appropriate person in respect
of the offence number six or more;

(e)

the licence shows the date on which the person became a qualified driver; and

(f)

it appears to the appropriate person, in the light of the particulars of the offence
endorsed on the counterpart of the licence and the date so shown, that the
offence was committed during the person’s probationary period.

where this subsection applies —
(a)

the appropriate person may not return the licence and its counterpart under
section 57(3) or (4) or 77(1) of the Road Traffic Offenders Act 1988; but

(b)

unless the appropriate person is the Secretary of State, he must send them to the
Secretary of State.
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s.2(5) -

for the purposes of subsection (3)(d) the penalty points to be taken into account in
respect of the offence are the penalty points which would have been taken into account
under section 29 of the Road Traffic Offenders Act 1988 if—
(a)

the person in question had been convicted of the offence; and

(b)

the number of penalty points to be attributed to the offence on that occasion had
been determined in accordance with section 28(3) of that Act.

Surrender of licence and test certificate
RT(ND)A 1995 Sch.1 1621 : Newly qualified drivers holding test certificates
para.7(1) - where the circumstances mentioned in section 2(1) exist with respect to a person to
whom this Part of this Schedule applies sub-paragraph (2) applies instead of section
2(2).
para.7(2) - the court must send to the Secretary of State—
(a)

a notice containing the particulars required to endorsed on the counterpart of the
person’s licence in accordance with the order referred to in section 2(1)(d),

(b)

on their production to the court, the person’s licence and its counterpart; and

(c)

on its production to the court, the person’s test certificate.

para.7(3) - where—
(a)

the circumstances mentioned in section 2(3) exist with respect to a person to
whom this Part of this Schedule applies, and

(b)

the appropriate person has received the person’s test certificate in accordance
with paragraph 3(4),

sub-paragraph (4) applies instead of section 2(4).
para.7(4) - the appropriate person —
(a)

may not return the person’s licence and its counterpart under section 57(3) or (4)
or 77(1) of the Road Traffic Offenders Act 1988; but

(b)

unless the appropriate person is the Secretary of State, must send them and the
person’s test certificate to the Secretary of State.

Revocation of licences
RT(ND)A 1995 s.3 1622 : Revocation of licences
s.3(1) -

where the Secretary of State receives—
(a)

a notice sent to him under section 2(2)(a) of particulars required to be endorsed
on the counterpart of a person’s licence, or

(b)

a person’s licence and its counterpart sent to him in accordance with section
2(2)(b) or (4)(b),

the Secretary of State must by notice served on that person revoke the licence.
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s.3(1ZA) - where section 2(4)(a) applies but the appropriate person is the Secretary of State, the
Secretary of State must by notice served on the person to whom the fixed penalty
notice or conditional offer was given or issued, revoke that person’s licence.
s.3(1A) -

where the Secretary of State serves on the holder of a Northern Ireland licence a
notice under subsection (1) or (1ZA), the Secretary of State must send to the licensing
authority in Northern Ireland–
(a)

particulars of the notice; and

(b)

the Northern Ireland licence.

s.3(1B) -

where the Secretary of State is sent by that licensing authority particulars of a notice
served on the holder of a licence under a provision of Northern Ireland law
corresponding to subsection (1) or (1ZA), he must by notice served on the holder
revoke the licence.

s.3(2) -

a revocation under this section shall have effect from a date specified in the notice of
revocation which may not be earlier than the date of service of that notice.

s.3(3) -

in this section references to the revocation of a person’s Northern Ireland licence are
references to its revocation as respects Great Britain; and, accordingly, the person
ceases to be authorised by virtue of section 109(1) of the Road Traffic Act 1988 to
drive in Great Britain a motor vehicle of any class.

Revocation of licence and test certificate
RT(ND)A 1995 Sch.1 1623 : Newly qualified drivers holding test certificates
para.8(1) - where the Secretary of State—
(a)

has received a notice sent to him under paragraph 7(2)(a) of particulars required
to be endorsed on the counterpart of a person’s licence or has received the
licence and its counterpart under paragraph 7(2)(b) or (4)(b); and

(b)

has received the person’s test certificate sent to him under paragraph 7(2)(b) or
(4)(b) or is satisfied that the person has been issued with a test certificate,

the Secretary of State must by notice served on that person revoke the licence and the
test certificate.
para.8(1ZA) - where paragraph 7(4) applies and the appropriate person is the Secretary of State,
the Secretary of State must by notice served on the person to whom the fixed penalty
notice or conditional offer was given or issued revoke that person’s licence and test
certificate.
para.8(1A) - where the Secretary of State serves on the holder of a Northern Ireland licence a
notice under sub-paragraph (1) or (1ZA), the Secretary of State must send to the
licensing authority in Northern Ireland particulars of the notice together with the
Northern Ireland licence and the Northern Ireland test certificate.
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para.8(1B) - where the Secretary of State is sent by that licensing authority particulars of a notice
served on the holder of a licence under a provision of Northern Ireland law
corresponding to sub-paragraph (1) or (1ZA), he must by notice served on that person
revoke his licence and test certificate.
para.8(2) - a revocation under this paragraph shall have effect from a date specified in the notice
of revocation which may not be earlier than the date of service of that notice.
para.8(3) - in this paragraph references to the revocation of a person’s Northern Ireland licence
are references to its revocation as respects Great Britain; and, accordingly, the person
ceases to be authorised by virtue of section 109(1) of the Road Traffic Act 1988 to
drive in Great Britain a motor vehicle of any class.
3.7.10.5.

Re-tests

Driver must sit re-test
RT(ND)A 1995 s.4 1624 : Retesting
s.4(1) -

subject to subsection (5) and section 5, the Secretary of State may not under Part III of
the Road Traffic Act 1988 grant a person whose licence has been revoked under
section 3 a full licence to drive any class of vehicles in relation to which the revoked
licence was issued as a full licence or (as the case may be) full Northern Ireland
licence unless he satisfies the Secretary of State that within the relevant period he has
passed a relevant driving test.

s.4(2) -

in this section “relevant driving test” means, in relation to a person whose licence has
been revoked, any test which—

s.4(3) -

s.4(5) -

1624

(a)

falls within paragraph (a) or (b) of section 1(2) and

(b)

is a test of competence to drive any vehicle included in any class of vehicles in
relation to which the revoked licence was issued as a full licence or (as the case
may be) full Northern Ireland licence.

if the Secretary of State grants a full licence to a person who is required to pass a
relevant driving test in order to be granted that licence, the licence granted must
(subject to section 92 and Part IV of the Road Traffic Act 1988 ) be one authorising that
person to drive all the classes of vehicles in relation to which the revoked licence was
issued as a full licence or (as the case may be) full Northern Ireland licence. s.4(4) - in
subsection (1) “the relevant period” means the period beginning—
(a)

after the date of the revocation of the licence, and

(b)

not more than two years before the date on which the application for the full
licence is made.

subsections (1) and (1A) do not apply to a person whose licence has been revoked
under section 3 or whose Northern Ireland licence has been revoked under a provision
of Northern Ireland law corresponding to section 3(1) if, before he passes a relevant
driving test, an order is made in relation to him under section 36 of the Road Traffic
Offenders Act 1988 (disqualification until test is passed).
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Newly qualified driver with provisional licence
RT(ND)A 1995 Sch.1 1625 : Newly qualified drivers holding test certificates
para.6(1) - subject to Part V of this Schedule, the Secretary of State may not under Part III of the
Road Traffic Act 1988 grant a person whose test certificate has been revoked under
paragraph 5, or whose Northern Ireland test certificate has been revoked under a
provision of Northern Ireland law corresponding to paragraph 5(1) or (1ZA), a full
licence to drive any class of vehicles that, immediately before his test certificate was
revoked, he was permitted to drive without observing prescribed conditions, unless he
satisfies the Secretary of State that within the relevant period he has passed a relevant
driving test.
para.6(2) - in this paragraph “relevant driving test” means, in relation to a person whose test
certificate has been revoked, any test which:
(a)

falls within paragraph (a) or (b) of section 1(2); and

(b)

is a test of competence to drive any vehicle included in any class of vehicles that,
immediately before his test certificate was revoked, he was permitted to drive
without observing prescribed conditions.

para.6(3) - if the Secretary of State grants a full licence to a person who is required to pass a
relevant driving test in order to be granted that licence, the licence granted must
(subject to section 92 and Part IV of the Road Traffic Act 1988) be one authorising that
person to drive all the classes of vehicles that, immediately before his test certificate
was revoked, he was permitted to drive without observing prescribed conditions.
para.6(4) - in sub-paragraph (1) “the relevant period” means the period beginning—
(a)

after the date of the revocation of the test certificate; and

(b)

not more than two years before the date on which the application for the full
licence is made.

Newly qualified driver with full and provisional entitlements
RT(ND)A 1995 Sch.1 1626 : Newly qualified drivers holding test certificates
para.9(1) - subject to Part V of this Schedule, the Secretary of State may not under Part III of the
Road Traffic Act 1988 grant a person whose licence and test certificate have been
revoked under paragraph 8, or whose Northern Ireland licence and Northern Ireland
test certificate have been revoked under a provision of Northern Ireland law
corresponding to paragraph 8(1) or (1ZA), a full licence to drive any class of vehicles
mentioned in sub-paragraph (4); unless he satisfies the Secretary of State that within
the relevant period he has passed a relevant driving test.
para.9(2) - in this paragraph “relevant driving test” means any test which—
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(a)

falls within paragraph (a) or (b) of section 1(2); and

(b)

is a test of competence to drive any vehicle included in any class of vehicles
mentioned in sub-paragraph (4).
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para.9(3) - if the Secretary of State grants a full licence to a person who is required to pass a
relevant driving test in order to be granted that licence, the licence granted must
(subject to section 92 and Part IV of the Road Traffic Act 1988) be one authorising that
person to drive all the classes of vehicles mentioned in sub-paragraph (4),
para.9(4) - the classes of vehicles are—
(a)

any class of vehicles in relation to which the revoked licence was issued as a full
licence; and

(b)

any class of vehicles—
(i)

that he was treated under section 98(2) of the Road Traffic Act 1988, or
under a provision of Northern Ireland law corresponding to that section, as
authorised to drive under a provisional licence, or

(ii)

in relation to which the revoked licence was issued as a provisional licence,

and that, immediately before the test certificate was revoked, he was permitted to
drive without observing prescribed conditions.
para.9(5) - in sub-paragraph (1) “the relevant period” means the period beginning—
(a)

after the date of the revocation of the licence and the test certificate; and

(b)

not more than two years before the date on which the application for the full
licence is made.

Northern Ireland
RT(ND)A 1995 s.4 1627 : Retesting
s.4(1A) -

subject to subsection (5), the Secretary of State may not under that Part grant a person
whose Northern Ireland licence has been revoked under a provision of Northern Ireland
law corresponding to section 3(1) a full licence to drive any class of vehicles in relation
to which the revoked licence was issued as a full Northern Ireland licence unless he
satisfies the Secretary of State as mentioned in subsection (1).

3.7.10.6.

Appeals: Restoration of licence without re-testing

RT(ND)A 1995 s.5 1628 : Restoration of licence without retesting in certain cases
s.5(1) -

if the Secretary of State receives notice that a person whose licence has been revoked
under section 3 is appealing against a conviction or endorsement which was the basis
or formed part of the basis for the revocation, he must grant that person free of charge
a full licence for a period prescribed by regulations.

s.5(2) -

regulations under subsection (1) may in particular prescribe—

1627
1628

(a)

a period expiring when the appeal is finally determined or abandoned; or

(b)

a period expiring on the date on which the revoked licence would have expired if
it had not been revoked.
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s.5(3) -

s.5(4) -

if the regulations prescribe a period other than that mentioned in subsection (2)(a), a
licence granted under subsection (1) shall be treated as revoked if—
(a)

following the appeal, the penalty points taken into account for the purposes of
section 2 or (as the case may be) the provision of Northern Ireland law
corresponding to that section are not reduced to a number smaller than six: or

(b)

the appeal is abandoned.

if, in the case of a person whose licence has been revoked under section 3, the
Secretary of State receives notice that a court—
(a)

has quashed a conviction which was the basis or formed part of the basis for the
revocation of the licence,

(b)

has quashed an endorsement which was the basis or formed part of the basis for
the revocation of the licence and has not on doing so ordered him to be
disqualified, or

(c)

has made an order which has the effect of reducing the penalty points taken into
account for the purposes of section 2 or (as the case may be) the provision of
Northern Ireland law corresponding to that section to a number smaller than six,

then, subject to subsection (5), the Secretary of State must grant that person free of
charge a full licence for a period expiring on the date on which the revoked licence
would have expired if it had not been revoked.
s.5(5) -

subsection (4) does not require the Secretary of State to grant a licence to a person
who has been granted a previous licence which has not been surrendered unless that
person provides the Secretary of State with an explanation for not surrendering the
previous licence that the Secretary of State considers adequate.

s.5(6) -

if, in accordance with subsection (1) or (4), the Secretary of State grants a full licence
to a person whose licence has been revoked under section 3, the licence granted must
be one authorising that person to drive all the classes of vehicles in relation to which
the revoked licence was issued as a full licence.

s.5(7) -

any licence granted in accordance with subsection (1) or (4) shall have effect for the
purposes of the Road Traffic Acts as if it were a licence granted under Part III of the
Road Traffic Act 1988.

s.5(8) -

regulations may make provision for requiring such courts as may be prescribed to give
notice to the Secretary of State—

s.5(9) -

(a)

that a person whose licence has been or is due to be revoked under section 3(1)
is appealing against a conviction or endorsement which is the basis or forms part
of the basis for the revocation;

(b)

that such an appeal has been abandoned.

regulations under this section may—
(a)

include such incidental or supplementary provision as appears to the Secretary of
State to be expedient;

(b)

make different provision for different cases.

s.5(10) -

any regulations made under this section shall be made by the Secretary of State by
statutory instrument which shall be subject to annulment in pursuance of a resolution of
either House of Parliament.

s.5(11) -

nothing in this section applies in relation to a person whose Northern Ireland licence
has been revoked under section 3(1).
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3.7.10.7.

Interpretation

RT(ND)A 1995 s.2 1629 : Surrender of licences
s.2(6) -

in this section and section 3“licence”includes a Northern Ireland licence.

s.2(7) -

in this section and section 3–
“the appropriate person”, in relation to a fixed penalty notice, means–
(a)

if it was given by a constable or an authorised person, the fixed penalty clerk, and

(b)

if it was given by a vehicle examiner or the Secretary of State, the Secretary of
State, and

“the appropriate person”, in relation to a conditional offer, means–
(a)

where the conditional offer was issued under subsection (1), (2) or (3) of section
75 of the Road Traffic Offenders Act 1988, the fixed penalty clerk, and

(b)

where it was issued under subsection (1A) or (3B) of that section, the Secretary
of State.

RT(ND)A 1995 s.9 1630 : Interpretation etc.
s.9(1) -

expressions used in this Act which are also used in Part III of the Road Traffic Act 1988
shall be construed in the same way as in that Act.

s.9(2) -

expressions used in this Act which are also used in the Road Traffic Offenders Act
1988 shall be construed in the same way as in that Act.

s.9(2A) -

in this Act–
“full Northern Ireland licence” means a Northern Ireland licence other than a Northern
Ireland provisional licence,
“Northern Ireland provisional licence” means a Northern Ireland licence which
corresponds to a provisional licence.

s.9(3) -

in this Act “notice” means notice in writing.

s.9(4) -

Section 107 of the Road Traffic Act 1988 (service of notices) applies to a notice served
under section 3 or paragraph 5 or 8 of Schedule 1 as it applies to a notice served
under Part III or IV of that Act.

s.9(5) -

any requirement under any provision of this Act that a licence and its counterpart, a
test certificate or a notice must be sent to the Secretary of State is a requirement that
the licence and its counterpart, the test certificate or the notice must be sent to the
Secretary of State at such address as the Secretary of State may determine.

1629
1630

Commencement: 1 June 1997, SI 1997/267 art.2(2).
Commencement: 1 June 1997, SI 1997/267 art.2(2).
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RT(ND)A 1995 Sch.1 1631 : Newly qualified drivers holding test certificates
para.1(1) - in this Schedule “test certificate” means a certificate or other document which by virtue
of regulations under section 89 of the Road Traffic Act 1988 is evidence that a person
has not more than two years previously passed a test of competence to drive
prescribed by virtue of such regulations.
para.1(2) - in this Schedule “prescribed conditions” means the prescribed conditions referred to in
section 97(3) of the 1988 Act (subject to which provisional licences are granted).
para.1(2A) - in this Schedule “the appropriate person” has the same meaning as in sections 2 and
3 of this Act.
para.1(3) - in this Schedule “licence” includes a Northern Ireland licence, “full licence” includes a
full Northern Ireland licence and “provisional licence” includes a Northern Ireland
provisional licence.
para.1(4) - in relation to the holder of a Northern Ireland licence, the following sub-paragraphs
have effect for the purposes of this Schedule.
para.1(5) - references to a test certificate are references to a certificate or other document (in this
Schedule referred to as a “Northern Ireland test certificate”) which is evidence that he
has not more than two years previously passed a Northern Ireland test of competence
to drive corresponding to the test mentioned in sub-paragraph (1).
para.1(6) - references to prescribed conditions are references to conditions subject to which the
Northern Ireland provisional licence was granted.

1631
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Commencement: Sch.1 para.11 in force on 1 March 1997, SI 1997/267 art.2(1). Otherwise in force on 1
June 1997, SI 1997/267 art.2(2).
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3.7.11.

Special reasons

No duty to order endorsement/disqualification where special reasons exist
RTOA 1988 s.34 1632 : Disqualification for certain offences
s.34(1) -

where a person is convicted of an offence involving obligatory disqualification, the court
must order him to be disqualified for such period not less than twelve months as the
court thinks fit unless the court for special reasons thinks fit to order him to be
disqualified for a shorter period or not to order him to be disqualified.

RTOA 1988 s.44 1633 : Orders for endorsement
s.44(1) -

s.44(2) -

Where a person is convicted of an offence involving obligatory endorsement, the court
must order there to be endorsed on the counterpart of any licence held by him
particulars of the conviction and also—
(a)

if the court orders him to be disqualified, particulars of the disqualification, or

(b)

if the court does not order him to be disqualified—
(i)

particulars of the offence, including the date when it was committed, and

(ii)

the penalty points to be attributed to the offence.

where the court does not order the person convicted to be disqualified, it need not
make an order under subsection (1) above if for special reasons it thinks fit not to do
so.

Test to apply
R. v Wickins (1958) 42 Cr. App. R. 236
…the most important of the other cases to which the learned Recorder referred is Whittall v Kirby
[1947] K.B. 194… “A ‘special reason’ within the exception is one which is special to the facts of the
particular case, that is, in other words, a mitigating or extenuating circumstance, not amounting in
law to a defence to the charge, yet directly connected with the commission of the offence, and one
which the court ought properly to take into consideration when imposing punishment.”
If one takes the essence of that definition, there are four conditions there laid down which have to
be satisfied.
The first is that it must be a mitigating or an extenuating circumstance…
The next is that it must not amount in law to a defence to the charge…
The third is that it must be directly connected with the commission of the offence...
The fourth is that the matter is one which the court ought properly to take into
consideration when imposing punishment. (Devlin J, at pp.239-240)

1632
1633

Commencement: 15 May 1988, RTOA 1988 s.99(2).
Commencement: 15 May 1989, RTOA 1988 s.99(2).
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3.7.12.

Interaction of driving disqualifications with other sentencing orders

Absolute and conditional discharge
PCC(S)A 2000 s.12 1634 : Absolute and conditional discharge
s.12(7) -

nothing prevents a court from imposing in addition to a discharge: any disqualification

RTOA 1988 s.46 1635 : Combination of disqualification and endorsement with probation
orders and orders for discharge
s.46(1) -

notwithstanding anything in PCC(S)A 2000 s.14(3) (conviction of defendant discharged
to be disregarded for the purposes of enactments relating to disqualification), a court in
England and Wales which on convicting a person of an offence involving obligatory or
discretionary disqualification makes: (b) an order discharging him absolutely or
conditionally, may on that occasion also exercise any power conferred, and must also
discharge any duty imposed, on the court by RTOA 1988 ss.34 (disqualification), 35
(disqualification for repeated offences), 36 (disqualification until test is passed), 44
(endorsement) or 44A (endorsement in accordance with order)

s.46(2) -

a conviction—
(a)

in respect of which a court in England and Wales has ordered a person to be
disqualified, or

(b)

of which particulars have been endorsed on the counterpart of any licence held
by him or on his driving record,

is to be taken into account, notwithstanding anything in section 14(1) of the Powers of
Criminal Courts (Sentencing) Act 2000 (conviction of offender discharged to be
disregarded for the purpose of subsequent proceedings), in determining his liability to
punishment or disqualification for any offence involving obligatory or discretionary
disqualification committed subsequently.
s.46(3) -

where—
(a)

a person is charged in Scotland with an offence involving obligatory or
discretionary disqualification, and

(b)

the court makes an order in respect of the offence under 246(2) or (3) (absolute
discharge) of the Criminal Procedure (Scotland) Act 1995,

then, for the purposes of sections 34, 35, 36, 44, 45 and 45A of this Act, he shall be
treated as if he had been convicted of an offence of the kind in question and section
247 of that Act shall not apply.

1634
1635
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Fixed penalties
RTOA 1988 s.30 1636 : Penalty points: modification where fixed penalty also in question
s.30(1) -

s.30(2) -

Sections 28 and 29 of this Act shall have effect subject to this section in any case
where—
(a)

a person is convicted of an offence involving obligatory endorsement, and

(b)

the court is satisfied that the counterpart of his licence or his driving record has
been or is liable to be endorsed under section 57, 57A, 77 or 77A of this Act in
respect of an offence (referred to in this section as the “connected offence”)
committed on the same occasion as the offence of which he is convicted.

the number of penalty points to be attributed to the offence of which he is convicted
is—
(a)

the number of penalty points to be attributed to that offence under section 28 of
this Act apart from this section, less

(b)

the number of penalty points required to be endorsed on the counterpart of his
licence or on his driving record under section 57, 57A, 77 or 77A of this Act in
respect of the connected offence (except so far as they have already been
deducted by virtue of this paragraph).

Totting up and disqualification until test is passed
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council p.185
15.

An offender disqualified as a ‘totter’ under the penalty points provisions may also be
ordered to retake a driving test; in this case, the extended test applies.

Discretionary disqualification and totting up
Magistrates’ Courts Sentencing Guidelines, Sentencing Guidelines Council p.185
12.

In some cases in which the court is considering discretionary disqualification, the
offender may already have sufficient penalty points on his or her licence that he or she
would be liable to a ‘totting up’ disqualification if further points were imposed. In these
circumstances, the court should impose penalty points rather than discretionary
disqualification so that the minimum totting up disqualification period applies […]

Disqualification until test is passed and revocation of new drivers’ licences
RT(ND)A 1995 Sch.1 1637 : Newly qualified drivers holding test certificates
para.10 -

where—
(a)

a person’s test certificate has been revoked under paragraph 5 (or a person’s
Northern Ireland test certificate has been revoked under a provision of Northern
Ireland law corresponding to paragraph 5(1) or (1ZA)) or his licence and test
certificate have been revoked under paragraph 8 (or a person’s Northern Ireland

1636

Commencement: In force in England and Wales on 15 May 1989, RTOA 1988 s.99(2). For Scotland, see
s.99(3) and (4).
1637
Commencement: Sch.1 para.11 in force on 1 March 1997, SI 1997/267 art.2(1). Otherwise in force on 1
June 1997, SI 1997/267 art.2(2).
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licence and Northern Ireland test certificate have been revoked under a provision
of Northern Ireland law corresponding to paragraph 8(1) or (1ZA)); but
(b)

before he passes a relevant driving test, an order is made in relation to him under
section 36 of the Road Traffic Offenders Act 1988 (disqualification until test is
passed),

paragraph 6(1) or, as the case may be, paragraph 9(1) shall not apply to him.
Endorsement and obligatory disqualification
R. v Kent [1983] 1 W.L.R. 794; (1983) 77 Cr. App. R. 120
If a court imposes a sentence of disqualification from driving, it cannot order penalty points to be
endorsed.
Note: See also the decision in R. v Usaceva [2015] EWCA Crim 166 which held that the decision in
R. v Kent [1983] 1 W.L.R. 794; (1983) 77 Cr. App. R. 120; (1983) 5 Cr. App. R. (S.) 171 , decided
under the Road Traffic Act 1972 then in force, to the effect that, if a court imposed an obligatory
sentence of disqualification from driving, it could not also order penalty points to be endorsed on
an offender’s licence, would apply to the currently in force Road Traffic Offenders Act 1988
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3.7.13.

Effect of disqualification order

When is the offender’s licence revoked?
RTOA 1988 s.37 1638 : Effect of order of disqualification
s.37(1) -

where the holder of a licence is disqualified by an order of a court, the licence shall be
treated as being revoked with effect from the beginning of the period of disqualification.

Short or interim disqualification
RTOA 1988 s.37 1639 : Effect of order of disqualification
s.37(1A) - where—
(a)

the disqualification is for a fixed period shorter than 56 days in respect of an
offence involving obligatory endorsement, or

(b)

the order is made under section 26 of this Act,

subsection (1) above shall not prevent the licence from again having effect at the end
of the period of disqualification.
Appeals
RTOA 1988 s.37 1640 : Effect of order of disqualification
s.37(2) -

where the holder of the licence appeals against the order and the disqualification is
suspended under section 39 of this Act, the period of disqualification shall be treated
for the purpose of subsection (1) above as beginning on the day on which the
disqualification ceases to be suspended.

Disqualification until test is passed
RTOA 1988 s.37 1641 : Effect of order of disqualification
s.37(3) -

notwithstanding anything in Part III of the Road Traffic Act 1988, a person disqualified
by an order of a court under section 36 of this Act is (unless he is also disqualified
otherwise than by virtue of such an order) entitled to obtain and to hold a provisional
licence and to drive a motor vehicle in accordance with the conditions subject to which
the provisional licence is granted.

1638

Commencement: 15 May 1989, RTOA 1988 s.99(2)
Commencement: 15 May 1989, RTOA 1988 s.99(2)
1640
Commencement: 15 May 1989, RTOA 1988 s.99(2)
1641
Commencement: 15 May 1989, RTOA 1988 s.99(2)
1639
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3.7.14.

Appeals

Appeal disqualification in same manner as conviction
RTOA 1988 s.38 1642 : Appeals against disqualification
s.38(1) -

a person disqualified by an order of a magistrates’ court under section 34 or 35 of this
Act may appeal against the order in the same manner as against a conviction.

s.38(2) -

a person disqualified by an order of a court in Scotland may appeal against the order in
the same manner as against a sentence.

Power to suspend disqualification pending appeal
RTOA 1988 s.39 1643 : Suspension of disqualification pending appeal
s.39(1) -

any court in England and Wales (whether a magistrates’ court or another) which makes
an order disqualifying a person may, if it thinks fit, suspend the disqualification pending
an appeal against the order.

s.39(2) -

the court by or before which a person disqualified by an order of a court in Scotland
was convicted may, if it thinks fit, suspend the disqualification pending an appeal
against the order.

s.39(3) -

where a court exercises its power under subsection (1) or (2) above, it must send
notice of the suspension to the Secretary of State.

s.39(4) -

the notice must be sent in such manner and to such address and must contain such
particulars as the Secretary of State may determine.

Appellate courts
RTOA 1988 s.40 1644 : Power of appellate courts in England and Wales to suspend
disqualification
s.40(1) -

s.40(2) -

1642

this section applies where a person has been convicted by or before a court in England
and Wales of an offence involving obligatory or discretionary disqualification and has
been ordered to be disqualified; and in the following provisions of this section—
(a)

any reference to a person ordered to be disqualified is to be construed as a
reference to a person so convicted and so ordered to be disqualified, and

(b)

any reference to his sentence includes a reference to the order of disqualification
and to any other order made on his conviction and, accordingly, any reference to
an appeal against his sentence includes a reference to an appeal against any
order forming part of his sentence.

where a person ordered to be disqualified—
(a)

appeals to the Crown Court, or

(b)

appeals or applies for leave to appeal to the Court of Appeal,

Commencement: 15 May 1989, RTOA 1988 s.99(2)
Commencement: 15 May 1989, RTOA 1988 s.99(2)
1644
Commencement: 15 May 1989, RTOA 1988 s.99(2)
1643
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against his conviction or his sentence, the Crown Court or, as the case may require,
the Court of Appeal may, if it thinks fit, suspend the disqualification.
s.40(3) -

where a person ordered to be disqualified has appealed or applied for leave to appeal
to the Supreme Court—
(a)

under section 1 of the Administration of Justice Act 1960 from any decision of a
Divisional Court of the Queen’s Bench Division which is material to his conviction
or sentence, or

(b)

under section 33 of the Criminal Appeal Act 1968 from any decision of the Court
of Appeal which is material to his conviction or sentence,

the Divisional Court or, as the case may require, the Court of Appeal may, if it thinks fit,
suspend the disqualification.
s.40(4) -

where a person ordered to be disqualified makes an application in respect of the
decision of the court in question under section 111 of the Magistrates’ Courts Act 1980
(statement of case by magistrates’ court) or section 28 of the Senior Courts Act 1981
(statement of case by Crown Court) the High Court may, if it thinks fit, suspend the
disqualification.

s.40(5) -

where a person ordered to be disqualified—
(a)

applies to the High Court for an order of certiorari to remove into the High Court
any proceedings of a magistrates’ court or of the Crown Court, being proceedings
in or in consequence of which he was convicted or his sentence was passed, or

(b) applies to the High Court for leave to make such an application,
the High Court may, if it thinks fit, suspend the disqualification.
s.40(6) -

any power of a court under the preceding provisions of this section to suspend the
disqualification of any person is a power to do so on such terms as the court thinks fit.

s.40(7) -

where, by virtue of this section, a court suspends the disqualification of any person, it
must send notice of the suspension to the Secretary of State.

s.40(8) -

the notice must be sent in such manner and to such address and must contain such
particulars as the Secretary of State may determine.

Suspension pending determination of application regarding completion of courses for
reduced disqualification period
RTOA 1988 s.41A 1645 : Suspension of disqualification pending determination of applications
under section 34B
s.41A(1) - where a person makes an application to a court under section 34B (certificates of
completion of courses) of this Act, the court may suspend the disqualification to which
the application relates pending the determination of the application.
s.41A(2) - where a court exercises its power under subsection (1) above it must send notice of
the suspension to the Secretary of State.

1645

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
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s.41A(3) - the notice must be sent in such manner and to such address, and must contain such
particulars, as the Secretary of State may determine.
Suspension period does not count towards total period of disqualification
RTOA 1988 s.43 1646 : Rule for determining end of period of disqualification
s.43 -

in determining the expiration of the period for which a person is disqualified by an order
of a court made in consequence of a conviction, any time after the conviction during
which the disqualification was suspended or he was not disqualified shall be
disregarded.

Appeals: Duty to send notice to Secretary of State
RTOA 1988 s.47 1647 : Supplementary provisions as to disqualifications and endorsements.
s.47(3) -

where on an appeal against an order for the endorsement of a licence or a driving
record or the disqualification of a person the appeal is allowed, the court by which the
appeal is allowed must send notice of that fact to the Secretary of State.

s.47(3A) - on receiving such a notice in relation to a person who is not the holder of a licence, the
Secretary of State must make any necessary adjustments to the endorsements on the
person’s driving record to reflect the outcome of the appeal.
s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

3.7.15.

Removal of disqualification

Availability
RTOA 1988 s.42 1648 : Removal of disqualification
s.42(1) -

subject to the provisions of this section, a person who by an order of a court is
disqualified may apply to the court by which the order was made to remove the
disqualification.

s.42(6) -

the preceding provisions of this section shall not apply where the disqualification was
imposed by order under section 36(1) (disqualification until test is passed) of this Act.

1646

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1648
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1647
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Test to apply
RTOA 1988 s.42 1649 : Removal of disqualification
s.42(2) -

on any such application the court may, as it thinks proper having regard to—
(a)

the character of the person disqualified and his conduct subsequent to the order,

(b)

the nature of the offence, and

(c)

any other circumstances of the case,

either by order remove the disqualification as from such date as may be specified in
the order or refuse the application.
When can an offender apply?
RTOA 1988 s.42 1650 : Removal of disqualification
s.42(3) -

no application shall be made under subsection (1) above for the removal of a
disqualification before the expiration of whichever is relevant of the following periods
from the date of the order by which the disqualification was imposed, that is—
(a)

two years, if the disqualification is for less than four years,

(b)

one half of the period of disqualification, if it is for less than ten years but not less
than four years,

(c)

five years in any other case;

and in determining the expiration of the period after which under this subsection a
person may apply for the removal of a disqualification, any time after the conviction
during which the disqualification was suspended or he was not disqualified shall be
disregarded.
Application refused: No new application for 3 months
RTOA 1988 s.42 1651 : Removal of disqualification
s.42(4) -

where an application under subsection (1) above is refused, a further application under
that subsection shall not be entertained if made within three months after the date of
the refusal.

Duty of the court where removing disqualification
RTOA 1988 s.42 1652 : Removal of disqualification
s.42(5) -

if under this section a court orders a disqualification to be removed, the court—
(a)

must–
(i)

if particulars of the disqualification were previously endorsed on the
counterpart of any licence previously held by the applicant, cause
particulars of the order to be endorsed on that counterpart, and

1649

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1651
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1652
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1650
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(ii)

(b)

if particulars of the disqualification were previously endorsed on the driving
record of the applicant, send notice of the order to the Secretary of State,
and

may in any case order the applicant to pay the whole or any part of the costs of
the application.

s.42(5A) - subsection (5)(a)(i) above shall apply only where the disqualification was imposed in
respect of an offence involving obligatory endorsement; and in any other case the court
must send notice of the order made under this section to the Secretary of State.
s.42(5B) - a notice under subsection (5)(a)(ii) or (5A) above must be sent in such manner and to
such address, and must contain such particulars, as the Secretary of State may
determine.
Duty to remove endorsement where disqualification removed
RTOA 1988 s.42 1653 : Removal of disqualification
s.42(5AA) - if the disqualification was imposed in respect of an offence involving obligatory
endorsement, the Secretary of State must, on receiving notice of an order under
subsection (5)(a)(ii) above, make any necessary adjustments to the endorsements on
the person’s driving record to reflect the order.
Duty to give reasons where not disqualifying/endorsing or disqualifying for shorter than
require period
RTOA 1988 s.47 1654 : Supplementary provisions as to disqualifications and endorsements.
s.47(1) -

in any case where a court exercises its power under section 34, 35 or 44 of this Act not
to order any disqualification or endorsement or to order disqualification for a shorter
period than would otherwise be required, it must state the grounds for doing so in open
court and, if it is a magistrates’ court or, in Scotland, a court of summary jurisdiction,
must cause them to be entered in the register (in Scotland, record) of its proceedings.

Duty of court to send licence etc. to Secretary of State
RTOA 1988 s.47 1655 : Supplementary provisions as to disqualifications and endorsements.
s.47(2) -

where a court orders the endorsement of the counterpart of any licence held by a
person it may, and where a court orders the holder of a licence to be disqualified for a
period of 56 days or more it must, send the licence and its counterpart, on their being
produced to the court, to the Secretary of State; and if the court orders the
endorsement but does not send the licence and its counterpart to the Secretary of
State it must send him notice of the endorsement.

s.47(2A) - subsection (2) above is subject to section 2(2) of and paragraph 7(2) of Schedule 1 to
the Road Traffic (New Drivers) Act 1995 (obligation of court to send licence and its
counterpart to the Secretary of State).

1653

Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1655
Commencement: 1 July 1992, as inserted by RTA 1991 Sch.4 para.97.
1654
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s.47(4) -

a notice sent by a court to the Secretary of State in pursuance of this section must be
sent in such manner and to such address and contain such particulars as the Secretary
of State may determine, and a licence and the counterpart of a licence so sent in
pursuance of this section must be sent to such address as the Secretary of State may
determine.

3.7.16.

Breach

RTA 1988 s.103 1656 : Obtaining licence, or driving, while disqualified
s.103(1) - a person is guilty of an offence if, while disqualified for holding or obtaining a licence,
he:
(a)

obtains a licence, or

(b)

drives a motor vehicle on a road.

s.103(2) - a licence obtained by a person who is disqualified is of no effect (or, where the
disqualification relates only to vehicles of a particular class, is of no effect in relation to
vehicles of that class).”
s.103(4) - subsection (1) above does not apply in relation to disqualification by virtue of section
101 of this Act.
s.103(5) - subsection (1)(b) above does not apply in relation to disqualification by virtue of section
102 of this Act.
s.103(6) - in the application of subsection (1) above to a person whose disqualification is limited
to the driving of motor vehicles of a particular class by virtue of—
(a)

section 102, 117 or 117A of this Act, or

(b)

subsection (9) of section 36 of the Road Traffic Offenders Act 1988
(disqualification until test is passed),

the references to disqualification for holding or obtaining a licence and driving motor
vehicles are references to disqualification for holding or obtaining a licence to drive and
driving motor vehicles of that class.”

1656

Commencement: 15 May 1989, RTA 1988 s.197(2).
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Road Traffic Offenders Act 1988
Schedule 2 PROSECUTION AND PUNISHMENT OF OFFENCES
Part I OFFENCES UNDER THE TRAFFIC ACTS
England
[
(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment

Disqualification Endorsement

Offences under the Road Traffic Regulation Act 1984
RTRA section 5 Contravention of traffic
Summarily.
regulation order.
RTRA section 8 Contravention of order
Summarily.
regulating traffic in
Greater London.
RTRA section 11 Contravention of
Summarily.
experimental traffic order.
Summarily.
RTRA section 13 Contravention of
experimental traffic
scheme in Greater
London.
RTRA section
Contravention of
Summarily.
16(1)
temporary prohibition or
restriction.

RTRA section
16C(1)

894

Contravention of
Summarily.
prohibition or restriction
relating to relevant event.

(6)

(7)
Penalty points

Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
speed
restriction.
—

Obligatory if
committed in
respect of a
speed
restriction.
—

3-6 or 3 (fixed
penalty)

—
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(1)
Provision
creating offence
RTRA section
17(4)

(2)
General nature of
offence
Use of special road
contrary to scheme or
regulations.

RTRA section
18(3)
RTRA section
20(5)

One-way traffic on trunk Summarily.
road.
Contravention of
Summarily.
prohibition or restriction
for roads of certain
classes.
Contravention of
Summarily.
pedestrian crossing
regulations.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Not stopping at school
crossing.

Level 3 on the standard
scale.

RTRA section
25(5)

RTRA section
28(3)

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 4 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed as
committed in
mentioned in the
respect of a
entry in column
motor vehicle
otherwise than 5.
by unlawfully
stopping or
allowing the
vehicle to
remain at rest
on a part of a
special road on
which vehicles
are in certain
circumstances
permitted to
remain at rest.

Summarily.

Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
motor vehicle.
Discretionary if
committed in
respect of a
motor vehicle.

(6)

Obligatory if
committed in
respect of a
motor vehicle.
Obligatory if
committed in
respect of a
motor vehicle.

(7)
Penalty points
3-6 or 3 (fixed
penalty) if
committed in
respect of a
speed
restriction, 3 in
any other case

3

3
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(1)
Provision
creating offence
RTRA section
29(3)

(2)
General nature of
offence
Contravention of order
relating to street
playground.

RTRA section
35A(1)

Contravention of order as Summarily.
to use of parking place.

RTRA section
35A(2)

RTRA section
35A(5)
RTRA section
43(5)
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(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed in
committed in
respect of a
respect of a
motor vehicle.
motor vehicle.

Misuse of apparatus for Summarily.
collecting charges or of
parking device or
connected apparatus
Plying for hire in parking Summarily.
place.
Unauthorised disclosure Summarily.
of information in respect
of licensed parking place.

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles or in an
off-street parking place
reserved for such
vehicles, where that
person would not have
been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.
(b) Level 2 on the
standard scale in any
other case.
Level 3 on the standard
scale.

Level 2 on the standard
scale.
Level 3 on the standard
scale.

(6)

(7)
Penalty points
2
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(1)
Provision
creating offence
RTRA section
43(10)

RTRA section
43(12)
RTRA section
47(1)

RTRA section
47(3)
RTRA section
52(1)
RTRA section
53(5)
RTRA section
53(6)
RTRA section
61(5)

(2)
General nature of
offence
Failure to comply with
term or conditions of
licence to operate
parking place.
Operation of public offstreet parking place
without licence.
Contraventions relating
to designated parking
places.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 5 on the standard
scale.

Summarily.

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles where
that person would not
have been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.

Tampering with parking Summarily.
meter.
Misuse of parking device. Summarily.
Contravention of certain Summarily.
provisions of designation
orders.
Other contraventions of Summarily.
designation orders.
Unauthorised use of
Summarily.
loading area.

(6)

(7)
Penalty points

(b) Level 2 in any other
case.
Level 3 on the standard
scale.
Level 2 on the standard
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.
Level 3 on the standard
scale.
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(1)
Provision
creating offence
RTRA section
88(7)
RTRA section
89(1)
RTRA section
104(5)
RTRA section
104(6)
RTRA section
105(5)
[RTRA section
105(6A)
RTRA section
108(2) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
108(3) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
112(4)
RTRA section
115(1)
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(2)
General nature of
offence
Contravention of
minimum speed limit.
Exceeding speed limit.
Interference with notice
as to immobilisation
device.
Interference with
immobilisation device.
Misuse of disabled
person’s badge
(immobilisation devices).
Misuse of recognised
badge (immobilisation
devices).
Non-compliance with
notice (excess charge).

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

3-6 or 3 (fixed
penalty)

Summarily.
Summarily.

Summarily.
Summarily.

(6)

Obligatory.

(7)

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

False response to notice Summarily.
(excess charge).

Level 5 on the standard
scale.

Failure to give
Summarily.
information as to identify
of driver.
Mishandling or faking
(a) Summarily.
parking documents.
(b) On indictment.

Level 3 on the standard
scale.
(a) The statutory
maximum.
(b) 2 years.

] 108
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(1)
Provision
creating offence
RTRA section
115(2)
RTRA section
116(1)
RTRA [section
117(1)] 108
[RTRA section
117(1A)
RTRA section
129(3)

(2)
General nature of
offence
False statement for
procuring authorisation.
Non-delivery of suspect
document or article.
Wrongful use of disabled
person’s badge.
Wrongful use of
recognised badge.
Failure to give evidence
at inquiry.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

14 years.

Obligatory.

Obligatory.

3-11

(a) 12 months or the
statutory maximum or
both.
(b) 5 years or a fine or
both.
(a) 6 months or the
statutory maximum or
both.
(b) 2 years or a fine or
both.
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.
(b) 5 years or a fine or
both.
[Level 5] 18 on the
standard scale.

Obligatory.

Obligatory.

3-11] 13

Summarily.
Summarily.
Summarily.
Summarily.

Offences under the Road Traffic Act 1988
RTA section 1
Causing death by
On indictment.
dangerous driving.
[RTA section 1A Causing serious injury by (a) Summarily.
dangerous driving.
[
RTA section 2

(b) On indictment.
Dangerous driving.

(a) Summarily.

(b) On indictment.
[RTA section 2B

Causing death by
careless, or
inconsiderate, driving.

[
RTA section 3

(a) Summarily.

(b) On indictment.
Careless, and
inconsiderate, driving.

Summarily.

(6)

(7)
Penalty points

] 108

] 13
Obligatory

Obligatory.

3-11

Obligatory

Obligatory.

3-11] 17

] 17
Discretionary.

Obligatory.

3–9
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(1)
Provision
creating offence
[RTA section 3ZB

(2)
(3)
General nature of
offence
Mode of prosecution
Causing death by driving: (a) Summarily.
unlicensed [...] 20 or
uninsured drivers.

[

(b) On indictment.

[RTA section 3ZC Causing death by driving: On indictment.
disqualified drivers.
[RTA section 3ZD Causing serious injury by (a) Summarily.
driving: disqualified
drivers.

[

(b) On indictment.

RTA section 3A

On indictment.

Causing death by
careless driving when
under influence of drink
or drugs.
RTA section 4(1) Driving or attempting to
drive when unfit to drive
through drink or drugs.
RTA section 4(2) Being in charge of a
mechanically propelled
vehicle when unfit to
drive through drink or
drugs.
RTA section
Driving or attempting to
5(1)(a)
drive with excess alcohol
in breath, blood or urine.

900

Summarily.

Summarily.

Summarily.

(4)

(5)

(6)

(7)

Punishment
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.
(b) 2 years or a fine or
both.
10 years or a fine or
both.
(a) On conviction in
England and Wales: 12
months or a fine or both.
On conviction in
Scotland: 12 months or
the statutory maximum or
both.
(b) 4 years or a fine or
both.
14 years or a fine or
both.

Disqualification Endorsement
Obligatory.
Obligatory.

Obligatory.

Obligatory.

3-11.

6 months or level 5 on
the standard scale or
both.
3 months or level 4 on
the standard scale or
both.

Obligatory.

Obligatory.

3–11

Discretionary.

Obligatory.

10

6 months or level 5 on
the standard scale or
both.

Obligatory.

Obligatory.

3–11

Penalty points
3–11] 19

] 19
Obligatory.

Obligatory.

3-11.] 21

Obligatory.

Obligatory.

3–11] 21

] 21
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(1)
Provision
creating offence
RTA section
5(1)(b)

[RTA section
5A(1)(a) and (2)

(2)
General nature of
offence
Being in charge of a
motor vehicle with
excess alcohol in breath,
blood or urine.
Driving or attempting to
drive with concentration
of specified controlled
drug above specified
limit.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
3 months or level 4 on
the standard scale or
both.

Disqualification Endorsement
Discretionary.
Obligatory.

Penalty points
10

Summarily.

On conviction in England
and Wales: 51 weeks or
level 5 on the standard
scale or both. On
conviction in Scotland: 6
months or level 5 on the
standard scale or both.
On conviction in England
and Wales: 51 weeks or
level 4 on the standard
scale or both. On
conviction in Scotland: 3
months or level 4 on the
standard scale or both.
Level 3 on the standard
scale.
(a) Where the specimen
was required to ascertain
ability to drive or
proportion of alcohol [or
proportion of a specified
controlled drug] 28 at the
time offender was driving
or attempting to drive, 6
months or level 5 on the
standard scale or both.
(b) In any other case, 3
months or level 4 on the
standard scale or both.

Obligatory.

Obligatory.

3-11] 105

Discretionary.

Obligatory.

10] 105

Discretionary.

Obligatory.

4

[RTA section
5A(1)(b) and (2)

Summarily.
Being in charge of a
motor vehicle with
concentration of specified
controlled drug above
specified limit.

RTA section 6

Failing to co-operate with Summarily.
a preliminary test.
Failing to provide
Summarily.
specimen for analysis or
laboratory test.

RTA section 7

(6)

(7)

(a) Obligatory in Obligatory.
case mentioned
in column 4(a).

(a) 3–11 in case
mentioned in
column 4(a).

(b) Discretionary
in any other
case.

(b) 10 in any
other case.
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(1)
Provision
creating offence
RTA section 7A

RTA section 12
RTA section 13

RTA section 14

RTA section
15(2)

RTA section
15(4)

902

(2)
(3)
General nature of
offence
Mode of prosecution
Failing to allow specimen Summarily.
to be subjected to
laboratory test

Motor racing and speed Summarily.
trials on public ways.
Other unauthorised or
Summarily.
irregular competitions or
trials on public ways.
Summarily.
Driving or riding in a
motor vehicle in
contravention of
regulations requiring
wearing of seat belts.
Summarily.
Driving motor vehicle
with child in front not
wearing seat belt [or with
child in a rear-facing child
restraint in front seat with
an active air bag] 33 .
Driving motor vehicle
Summarily.
with child in rear not
wearing seat belt.

(4)

(5)

(6)

Punishment
Disqualification Endorsement
(a) Where the test would (a) Obligatory in Obligatory.
be for ascertaining ability the case
to drive or proportion of mentioned in
alcohol [or proportion of a column 4(a)
specified controlled drug]
31
at the time offender
was driving or attempting
to drive, 6 months or
level 5 on the standard
scale or both.
(b) In any other case, 3 (b) Discretionary
months or level 4 on the in any other
standard scale or both
case
Level 4 on the standard Obligatory.
Obligatory.
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.

Level 2 on the standard
scale.

[Level 2] 34 on the
standard scale.

(7)
Penalty points
3–11, in case
mentioned in
column 4(a)

10, in any other
case.
3–11
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(1)
Provision
creating offence
RTA section
15A(3) or (4)

(2)
(3)
General nature of
offence
Mode of prosecution
Summarily.
Selling etc. in certain
circumstances equipment
as conducive to the
safety of children in
motor vehicles.
Summarily.
[RTA section 15B Failure to notify bus
passengers of the
requirement to wear seat
belts.
Summarily.
RTA section 16 Driving or riding motor
cycles in contravention of
regulations requiring
wearing of protective
headgear.
RTA section 17 Selling, etc., helmet not Summarily.
of the prescribed type as
helmet for affording
protection for motor
cyclists.
Summarily.
RTA section
Contravention of
18(3)
regulations with respect
to use of head-worn
appliances on motor
cycles.
RTA section
Selling, etc., appliance
Summarily.
18(4)
not of prescribed type as
approved for use on
motor cycles.
RTA section 19 Prohibition of parking of Summarily.
heavy commercial
vehicles on verges, etc.
RTA section 21 Driving or parking on
Summarily.
cycle track.

(4)

(5)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Level 4 on the standard
scale.

(6)

(7)
Penalty points

] 36

Level 2 on the standard
scale.

Level 3 on the standard
scale.

Level 2 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.
Level 3 on the standard
scale.
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(1)
Provision
creating offence
RTA section 22

(2)
General nature of
offence
Leaving vehicles in
dangerous positions.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed in
committed in
respect of a
respect of a
motor vehicle.
motor vehicle.
—
—

—

Discretionary.

3

RTA section 22A Causing danger to road- (a) Summarily.
users.
(b) On indictment.

RTA section 23

RTA section 24

RTA section 25
RTA section 26

RTA section 27

RTA section 28
RTA section 29
RTA section 30
RTA section 31

904

Carrying passenger on
motor-cycle contrary to
section 23.
Carrying passenger on
bicycle contrary to
section 24.
Tampering with motor
vehicles.
Holding or getting on to
vehicle, etc., in order to
be towed or carried.
Dogs on designated
roads without being held
on lead.
dangerous cycling.

Summarily.

(a) 6 months or the
statutory maximum or
both.
(b) 7 years or a fine or
both.
Level 3 on the standard
scale.

Summarily.

Level 1 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 1 on the standard
scale.

Summarily.

Summarily.

Level 1 on the standard
scale.

Summarily.

Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 1 on the standard
scale.

Careless, and
Summarily.
inconsiderate, cycling.
Cycling when unfit
Summarily.
through drink or drugs.
Unauthorised or irregular Summarily.
cycle racing or trials of
speed on public ways.

(6)

Obligatory.

(7)
Penalty points
3
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(1)
Provision
creating offence
RTA section 32

RTA section 33

RTA section 34

RTA section 35

RTA section 36

(2)
General nature of
offence
Contravening prohibition
on persons under 14
driving electrically
assisted pedal cycles.
Unauthorised motor
vehicle trial on footpaths
or bridleways.
Driving mechanically
propelled vehicles
elsewhere than on roads.
Failing to comply with
traffic directions.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 2 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Failing to comply with
traffic signs.

Summarily.

Level 3 on the standard
scale.

Discretionary, if
committed in
respect of a
motor vehicle by
failure to comply
with a direction
of a constable,
traffic officer or
traffic warden.
Discretionary, if
committed in
respect of a
motor vehicle by
failure to comply
with an
indication given
by a sign
specified for the
purposes of this
paragraph in
regulations
under RTA
section 36.

(6)

(7)
Penalty points

Obligatory if
committed as
described in
column 5.

3

Obligatory if
committed as
described in
column 5.

3
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(1)
Provision
creating offence
RTA section 37

(2)
General nature of
offence
Pedestrian failing to stop
when directed [...] 109 .
RTA Section 40A Using vehicle in
dangerous condition etc.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.
(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 4 on the
standard scale in any
other case.

Disqualification Endorsement

Penalty points

[(a) Obligatory if Obligatory.
committed within
three years of a
previous
conviction of the
offender under
section 40A.] 44
[(b)
Discretionary in
any other case.]

3

Summarily.

(6)

(7)

44

RTA section 41A Breach of requirement as Summarily.
to brakes, steering-gear
or tyres.

RTA section 41B Breach of requirement as Summarily.
to weight: goods and
passenger vehicles.
[RTA section 41D Breach of requirements Summarily.
as to control of vehicle,
mobile telephones etc.

906

Discretionary.
(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 4 on the
standard scale in any
other case.
Level 5 on the standard —
scale.

Obligatory.

3

—

—

Discretionary.
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.

Obligatory.

3.] 45
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(1)
(2)
Provision
General nature of
creating offence offence
[

(3)

(4)

Mode of prosecution

RTA section 42

Breach of other
construction and use
requirements.

Summarily.

RTA section 47

Using, etc., vehicle
Summarily.
without required test
certificate being in force.

Punishment
Disqualification Endorsement
(b) Level 3 on the
standard scale in any
other case.
—
—
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 3 on the
standard scale in any
other case.
(a) Level 4 on the
standard scale in the
case of a vehicle adapted
to carry more than eight
passengers.

Regulations
under RTA
section 49 made
by virtue of
section 51(2)

Summarily.
Contravention of
requirement of
regulations (which is
declared by regulations
to be an offence) that
driver of goods vehicle
being tested be present
throughout test or drive,
etc., vehicle as and when
directed.

(5)

(6)

(7)
Penalty points
] 45

—

(b) Level 3 on the
standard scale in any
other case.
Level 3 on the standard
scale.
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(1)
Provision
creating offence
RTA section
53(1)

(2)
General nature of
offence
Using, etc., goods
vehicle without required
plating certificate being in
force.
RTA section
Using, etc., goods
53(2)
vehicle without required
goods vehicle test
certificate being in force.
RTA section
Using, etc., goods
53(3)
vehicle where Secretary
of State is required by
regulations under section
49 to be notified of an
alteration to the vehicle
or its equipment but has
not been notified.
Contravention of
Regulations
requirement of
under RTA
section 61 made regulations (which is
declared by regulations
by virtue of
to be an offence) that
subsection (4).
driver of goods vehicle
being tested after
notifiable alteration be
present throughout test
and drive, etc., vehicle as
and when directed.
RTA section
Using, etc., goods
63(1)
vehicle without required
certificate being in force
showing that it complies
with type approval
requirements applicable
to it.
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(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 4 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 4 on the standard
scale.

(7)
Penalty points
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(1)
Provision
creating offence
RTA section
63(2)

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.
Supplying vehicle or
vehicle part without
required certificate being
in force showing that it
complies with type
approval requirements
applicable to it.
RTA section 65A Light passenger vehicles Summarily.
and motor cycles not to
be sold without EC
certificate of conformity.
[RTA section
Impersonating a stopping Summarily
66C(1)
officer etc. with intent to
deceive

Level 5 on the standard
scale.

—

—

RTA section
63(3)

RTA section 64

(2)
General nature of
offence
Using, etc., certain goods
vehicles for drawing
trailer when plating
certificate does not
specify maximum laden
weight for vehicle and
trailer.
Using, etc., goods
vehicle where Secretary
of State is required to be
notified under section 59
of alteration to it or its
equipment but has not
been notified.
Using goods vehicle with
unauthorised weights as
well as authorised
weights marked on it.

(6)

(7)

[...] 46
RTA section 65

Level 5 on the standard
scale.

Level 5 on the standard
scale

—

] 49
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(1)
Provision
creating offence
[RTA section
66C(2)
RTA section 67

RTA section 68

RTA section 71

RTA section 74

RTA section 75
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(2)
(3)
General nature of
offence
Mode of prosecution
Resisting or wilfully
Summarily
obstructing a stopping
officer
Summarily.
Obstructing testing of
vehicle by examiner on
road or failing to comply
with requirements of RTA
section 67 or Schedule 2.
Obstructing inspection, Summarily.
etc., of vehicle by
examiner or failing to
comply with requirement
to take vehicle for
inspection.
Summarily.
Driving, etc., vehicle in
contravention of
prohibition on driving it as
being unfit for service, or
refusing, neglecting or
otherwise failing to
comply with direction to
remove a vehicle found
overloaded.
Summarily.
Contravention of
regulations requiring
goods vehicle operator to
inspect, and keep
records of inspection of,
goods vehicles.
Selling, etc.,
Summarily.
unroadworthy vehicle or
trailer or altering vehicle
or trailer so as to make it
unroadworthy.

(4)

(5)

(6)

Punishment
Disqualification Endorsement
One month or level 3 on
the standard scale or
both
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.

(7)
Penalty points
] 49
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(1)
Provision
creating offence
RTA section
76(1)
RTA section
76(3)
RTA section
76(8)

RTA section 77

RTA section 78

RTA section 81

RTA section 83

RTA section
87(1)

(2)
(3)
General nature of
offence
Mode of prosecution
Fitting of defective or
Summarily.
unsuitable vehicle parts.
Supplying defective or
Summarily.
unsuitable vehicle parts.
Summarily.
Obstructing examiner
testing vehicles to
ascertain whether
defective or unsuitable
part has been fitted, etc.
Obstructing examiner
Summarily.
testing condition of used
vehicles at sale rooms,
etc.
Summarily.
Failing to comply with
requirement about
weighing motor vehicle or
obstructing authorised
person.
Selling, etc., pedal cycle Summarily.
in contravention of
regulations as to brakes,
bells, etc.
Selling, etc., wrongly
Summarily.
made tail lamps or
reflectors.
Driving otherwise than in Summarily.
accordance with a
licence.

(4)

(5)

(6)

Punishment
Level 5 on the standard
scale.
Level 4 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

(7)
Penalty points

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.
Level 3 on the standard
scale.

Discretionary in Obligatory in the 3–6
case mentioned
a case where
in column 5.
the offender’s
driving would
not have been in
accordance with
any licence that
could have been
granted to him.
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(1)
Provision
creating offence
RTA section
87(2)

(2)
(3)
General nature of
offence
Mode of prosecution
Causing or permitting a Summarily.
person to drive otherwise
than in accordance with a
licence.
RTA section
Failure to deliver licence Summarily.
92(7C)
revoked by virtue of
section 92(7A) [...] 54 to
Secretary of State.
RTA section
Driving after making false Summarily.
92(10)
declaration as to physical
fitness.
RTA section
Failure to deliver
Summarily.
93(3)
revoked licence [...] 54 to
Secretary of State,
Summarily.
RTA section
Failure to notify
94(3)
Secretary of State of
onset of, or deterioration
in, relevant or
prospective disability and
that subsection as
applied by RTA section
99D [ or 109C] 58.
Summarily.
RTA section
Driving after such a
94(3A)
failure and that
subsection as applied by
RTA section 99D(b) [or
109C(c)] 61.
Summarily.
RTA section 94A Driving after refusal of
licence under section
92(3), revocation under
section 93 or service of a
notice under section 99C
[ or 109B] 63.
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(4)

(5)

(6)

(7)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

Obligatory.

3-6

Level 3 on the standard
scale.

Discretionary.

Obligatory.

3-6

6 months or level 5 on
the standard scale or
both.

Discretionary.

Obligatory.

3-6

Level 3 on the standard
scale.

Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(1)
Provision
creating offence
RTA section 96

RTA section
99(5)
[RTA section
99B(11)

RTA section
99C(4)

RTA section
103(1)(a)
RTA section
103(1)(b)

(2)
General nature of
offence
Driving with uncorrected
defective eyesight, or
refusing to submit to test
of eyesight.
Driving licence holder
failing to surrender
licence [...] 54 .
Driving after failing to
comply with a
requirement under
section 99B(7) or (10).
Failure to deliver
Community licence to
Secretary of State when
required by notice under
section 99C.
Obtaining driving licence
while disqualified.
Driving while disqualified.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary.
Obligatory.

Penalty points
3

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

—

—

—] 69

Summarily.

Level 3 on the standard
scale.

—

—

—

Summarily.

Level 3 on the standard
scale.
(a) 6 months or level 5 on Discretionary.
the standard scale or
both.
(b) 6 months or the
statutory maximum or
both.
(c) 12 months or a fine or
both.
Level 3 on the standard
scale.

Obligatory.

6

(a) Summarily, in
England and Wales.
(b) Summarily, in
Scotland.

[RTA section
109B(4)

Failure to deliver
Northern Ireland licence
to Secretary of State
when required by notice
under section 109B.

(c) On indictment, in
Scotland.
Summarily.

(6)

(7)

] 71

[...] 72
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(1)
Provision
creating offence
RTA section 114

(2)
General nature of
offence
Failing to comply with
conditions of LGV, PCV
licence or LGV
Community licence, or
causing or permitting
person under 21 to drive
LGV or PCV in
contravention of such
conditions.
RTA section
Failure to deliver LGV or
115A(4)
PCV Community licence
when required by notice
under section 115A.
RTA section 118 Failing to surrender
revoked or suspended
LGV or PCV licence [...]
54
.
Contravention of
Regulations
made by virtue of provision of regulations
(which is declared by
RTA section
regulations to be an
120(5)
offence) about LGV or
PCV drivers’ licences or
LGV or PCV Community
licence.
RTA section
Giving of paid driving
123(4)
instruction by
unregistered and
unlicensed persons or
their employers.
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(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

—

—

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 4 on the standard
scale.

—

(7)
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(1)
Provision
creating offence
RTA section
123(6)

RTA [section
125(2B)] 81

RTA section
133C(4)

RTA section
133D

(2)
General nature of
offence
Giving of paid instruction
without there being
exhibited on the motor
car a certificate of
registration or a licence
under RTA Part V.
Failure, on application [to
be registered in respect
of driving instruction] 82 ,
to notify Registrar of [...]
83
relevant or prospective
disability.
Failure by registered or
licensed [...] 84 driving
instructor to notify
Registrar of onset of, or
deterioration in, relevant
or prospective disability.
Giving of paid driving
instruction by [persons
required to hold
emergency control
certificates] 85 or their
employers without
emergency control
certificate or in
unauthorised motor car.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale

—

—

—

Summarily.

Level 3 on the standard
scale.

—

—

—

Summarily.

Level 3 on the standard
scale.

—

—

—
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(1)
Provision
creating offence
RTA section 135

RTA section 136

RTA section 137

RTA section 143

[RTA section
144A
RTA section 147

RTA section 154
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(2)
(3)
General nature of
offence
Mode of prosecution
Unregistered instructor Summarily.
using title or displaying
badge, etc., prescribed
for registered instructor,
or employer using such
title, etc., in relation to his
unregistered instructor or
issuing misleading
advertisement, etc.
Failure of instructor to
Summarily.
surrender to Registrar
certificate or licence.
Summarily.
Failing to produce
certificate of registration
or licence as driving
instructor.
Using motor vehicle while Summarily.
uninsured or unsecured
against third-party risks.
Keeping vehicle which
Summarily.
does not meet insurance
requirements.
Summarily.
Failing to surrender
certificate of insurance or
security to insurer on
cancellation or to make
statutory declaration of
loss or destruction.
Summarily.
Failing to give
information, or wilfully
making a false
statement, as to
insurance or security
when claim made.

(4)

(5)

(6)

(7)

Punishment
Level 4 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

6–8

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 5 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 4 on the standard
scale.

Obligatory.

] 87
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(1)
Provision
creating offence
[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(1) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(2) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(3) of
Schedule 2A
[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(4) of
Schedule 2A

[Regulations
under RTA

(2)
General nature of
offence
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal of or
interference with
immobilisation notice.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal or attempted
removal of immobilisation
device.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) about display of
disabled person’s badge.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
making of false or
misleading declaration to
secure release of vehicle
from immobilisation
device.
Contravention of
provision of regulations

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 2 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

] 88

Summarily.

Level 3 on the standard
scale.

] 88

(a) Summarily.

(a) The statutory
maximum.
(b) 2 years or a fine or
both.

] 88

[(b) On indictment.

(a) Summarily.

(a) The statutory
maximum.

(6)

(7)
Penalty points
] 88

] 88

] 88
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(1)
Provision
creating offence
section 160 made
by virtue of
paragraph 4 of
Schedule 2A

(2)
General nature of
offence
(which is declared by
regulations to be an
offence) prohibiting
making of false or
misleading declaration to
secure possession of
vehicle in person’s
custody.
RTA section 163 Failing to stop motor
vehicle or cycle when
required [...] 109 .

(3)

(4)

(5)

Mode of prosecution
[(b) On indictment.

Punishment
(b) 2 years or a fine or
both.

Disqualification Endorsement

Summarily.

[(a) Level 5 on the
standard scale if
committed by a person
driving a mechanically
propelled vehicle.] 89
(b) Level 3 on the
standard scale if
committed by a person
riding a cycle.
Level 3 on the standard
scale.

[

RTA section 164 Failing to produce driving Summarily.
licence [...] 54 or to state
date of birth, or failing to
provide the Secretary of
State with evidence of
date of birth, etc.
RTA section 165 Failing to give certain
Summarily.
names and addresses or
to produce certain
documents.
Summarily.
RTA section 168 Refusing to give, or
giving false, name and
address in case of
reckless, careless or
inconsiderate driving or
cycling.
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Level 3 on the standard
scale.

Level 3 on the standard
scale.

(6)

(7)
Penalty points
] 88

] 89
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(1)
Provision
creating offence
RTA section 169

(2)
(3)
General nature of
offence
Mode of prosecution
Pedestrian failing to give Summarily.
constable his name and
address after failing to
stop when directed by
constable controlling
traffic.
RTA section
Failing to stop after
Summarily.
170(4)
accident and give
particulars or report
accident.
RTA section
Failure by driver, in case Summarily.
170(7)
of accident involving
injury to another, to
produce evidence of
insurance or security or
to report accident.
RTA section 171 Failure by owner of motor Summarily.
vehicle to give police
information for verifying
compliance with
requirement of
compulsory insurance or
security.
RTA section 172 Failure of person keeping Summarily.
vehicle and others to give
police information as to
identity of driver, etc., in
the case of certain
offences.
RTA section 173 Forgery, etc., of licences, (a) Summarily.
[...] 54 test certificates,
(b) On indictment.
certificates of insurance
and other documents and
things.

(4)

(5)

Punishment
Level 1 on the standard
scale.

Disqualification Endorsement

Six months or level 5 on Discretionary.
the standard scale or
both

(6)

Obligatory.

(7)
Penalty points

5–10

Level 3 on the standard
scale.

Level 4 on the standard
scale.

Level 3 on the standard
scale.

(a) The statutory
maximum.

[6] 95
Discretionary, if Obligatory, if
committed
committed
otherwise than otherwise than
by virtue of
by virtue of
subsection (5) or subsection (5) or
(11).
(11).
(b) 2 years.
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(1)
Provision
creating offence
RTA section 174

(2)
General nature of
offence
Making certain false
statements, etc., and
withholding certain
material information.

(3)

(4)

(5)

Mode of prosecution
(a) Summarily

Punishment
(a) 6 months or the
statutory maximum or
both

Disqualification Endorsement

(b) On indictment

RTA section 175 Issuing false documents. Summarily.
RTA section 177 Impersonation of, or of
person employed by,
authorised examiner.
RTA section 178 Taking, etc., in Scotland
a motor vehicle without
authority or, knowing that
it has been so taken,
driving it or allowing
oneself to be carried in it
without authority.
RTA section 180 Failing to attend, give
evidence or produce
documents to, inquiry
held by Secretary of
State, etc.
RTA section 181 Obstructing inspection of
vehicles after accident.
RTA Schedule 1 Applying warranty to
paragraph 6
equipment, protective
helmet, appliance or
information in defending
proceedings under RTA
section 15A, 17 or 18(4)
where no warranty given,
or applying false
warranty.
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Summarily.

(a) Summarily.
(b) On indictment.

(b) 2 years or a fine or
both.
Level 4 on the standard
scale.
Level 3 on the standard
scale.
(a) 3 months or the
statutory maximum or
both.
(b) 12 months or a fine or
both.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Discretionary.

(6)

(7)
Penalty points
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(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment

Disqualification Endorsement

Offences under this Act
Summarily.
Section 25 of this Failing to give
Act.
information as to date of
birth or sex to court or to
provide Secretary of
State with evidence of
date of birth, etc.
Section 26 of this Failing to produce driving Summarily.
Act.
licence [...] 54 to court
making order for interim
disqualification.
Section 27 of this Failing to produce licence Summarily.
Act.
[...] 54 to court for
endorsement on
conviction of offence
involving obligatory
endorsement or on
committal for sentence,
etc., for offence involving
obligatory or
discretionary
disqualification when no
interim disqualification
ordered.
Section 62 of this Removing fixed penalty Summarily.
Act.
notice fixed to vehicle.
Section 67 of this False statement in
Summarily.
Act.
response to notice to
owner.
Summarily.
[Section 90D(6) Driving, etc., vehicle in
of this Act.
contravention of
prohibition for failure to
pay financial penalty
deposit, etc.

(6)

(7)
Penalty points

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 2 on the standard
scale.
Level 5 on the standard
scale.
Level 5 on the standard
scale.

] 101
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] 107
[Back to Top]
Scotland
(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment

Disqualification Endorsement

Offences under the Road Traffic Regulation Act 1984
RTRA section 5 Contravention of traffic
Summarily.
regulation order.
RTRA section 8 Contravention of order
Summarily.
regulating traffic in
Greater London.
RTRA section 11 Contravention of
Summarily.
experimental traffic order.
RTRA section 13 Contravention of
Summarily.
experimental traffic
scheme in Greater
London.
RTRA section
Contravention of
Summarily.
16(1)
temporary prohibition or
restriction.

[RTRA section
16C(1)

922

Contravention of
Summarily.
prohibition or restriction
relating to relevant event.

(6)

(7)
Penalty points

Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

[Discretionary if
committed in
respect of a
speed
restriction.] 1
—

[Obligatory if
committed in
respect of a
speed
restriction.] 1
—

[3-6 or 3 (fixed
penalty)] 1

—] 2
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(1)
Provision
creating offence
RTRA section
17(4)

(2)
General nature of
offence
Use of special road
contrary to scheme or
regulations.

RTRA section
18(3)
RTRA section
20(5)

One-way traffic on trunk Summarily.
road.
Contravention of
Summarily.
prohibition or restriction
for roads of certain
classes.
Contravention of
Summarily.
pedestrian crossing
regulations.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Not stopping at school
crossing.

Level 3 on the standard
scale.

RTRA section
25(5)

RTRA section
28(3)

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 4 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed as
committed in
mentioned in the
respect of a
entry in column
motor vehicle
otherwise than 5.
by unlawfully
stopping or
allowing the
vehicle to
remain at rest
on a part of a
special road on
which vehicles
are in certain
circumstances
permitted to
remain at rest.

Summarily.

Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
motor vehicle.
Discretionary if
committed in
respect of a
motor vehicle.

(6)

Obligatory if
committed in
respect of a
motor vehicle.
Obligatory if
committed in
respect of a
motor vehicle.

(7)
Penalty points
[3-6 or 3 (fixed
penalty) if
committed in
respect of a
speed
restriction, 3 in
any other case] 3

3

3
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(1)
Provision
creating offence
RTRA section
29(3)

(2)
General nature of
offence
Contravention of order
relating to street
playground.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed in
committed in
respect of a
respect of a
motor vehicle.
motor vehicle.

[...] 4
RTRA [section
35A(1)] 5

RTRA [section
35A(2)] 6

RTRA [section
35A(5)] 8

924

Contravention of order as Summarily.
to use of parking place.

[Misuse of apparatus for Summarily.
collecting charges or of
parking device or
connected apparatus] 7
Plying for hire in parking Summarily.
place.

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles or in an
off-street parking place
reserved for such
vehicles, where that
person would not have
been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.
(b) Level 2 on the
standard scale in any
other case.
Level 3 on the standard
scale.

Level 2 on the standard
scale.

(6)

(7)
Penalty points
2
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(1)
Provision
creating offence
RTRA section
43(5)
RTRA section
43(10)

RTRA section
43(12)
RTRA section
47(1)

RTRA section
47(3)
RTRA section
52(1)
RTRA section
53(5)

(2)
General nature of
offence
Unauthorised disclosure
of information in respect
of licensed parking place.
Failure to comply with
term or conditions of
licence to operate
parking place.
Operation of public offstreet parking place
without licence.
Contraventions relating
to designated parking
places.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 5 on the standard
scale.

Summarily.

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles where
that person would not
have been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.

Tampering with parking Summarily.
meter.
Misuse of parking device. Summarily.
Contravention of certain Summarily.
provisions of designation
orders.

(6)

(7)
Penalty points

(b) Level 2 in any other
case.
Level 3 on the standard
scale.
Level 2 on the standard
scale.
Level 3 on the standard
scale.

925

Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTRA section
53(6)
RTRA section
61(5)
RTRA section
88(7)
RTRA section
89(1)
RTRA section
104(5)
RTRA section
104(6)
RTRA section
105(5)
RTRA section
108(2) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
108(3) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
112(4)
RTRA section
115(1)

(2)
General nature of
offence
Other contraventions of
designation orders.
Unauthorised use of
loading area.
Contravention of
minimum speed limit.
Exceeding speed limit.
Interference with notice
as to immobilisation
device.
Interference with
immobilisation device.
Misuse of disabled
person’s badge
(immobilisation devices).
Non-compliance with
notice (excess charge).

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 2 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

[3-6 or 3 (fixed
penalty)] 9

Summarily.
Summarily.
Summarily.
Summarily.

Summarily.
Summarily.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

False response to notice Summarily.
(excess charge).

Level 5 on the standard
scale.

Failure to give
Summarily.
information as to identify
of driver.
Mishandling or faking
(a) Summarily.
parking documents.
(b) On indictment.

Level 3 on the standard
scale.
(a) The statutory
maximum.
(b) 2 years.
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(6)

Obligatory.

(7)
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(1)
Provision
creating offence
RTRA section
115(2)
RTRA section
116(1)
RTRA section
117
RTRA section
129(3)

(2)
General nature of
offence
False statement for
procuring authorisation.
Non-delivery of suspect
document or article.
Wrongful use of disabled
person’s badge.
Failure to give evidence
at inquiry.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

[14 years.
] 11
(a) 12 months or the
statutory maximum or
both.
(b) 5 years or a fine or
both.
(a) 6 months or the
statutory maximum or
both.

Obligatory.

Obligatory.

[3-11] 12

Obligatory.

Obligatory.

3-11] 13

Summarily.
Summarily.
Summarily.

Offences under the Road Traffic Act 1988
RTA section 1
Causing death by
On indictment.
[dangerous] 10 driving.
[RTA section 1A Causing serious injury by (a) Summarily.
dangerous driving.
[
RTA section 2

(b) On indictment.
[Dangerous] 14 driving.

(a) Summarily.

(6)

(7)

] 13
[Obligatory] 15

Obligatory.

[3-11] 16

Obligatory.

3-11] 17

[...] 16
(b) On indictment.
[RTA section 2B

Causing death by
careless, or
inconsiderate, driving.

[
RTA section 3

(a) Summarily.

(b) On indictment.
Careless, and
inconsiderate, driving.

Summarily.

(b) 2 years or a fine or
both.
Obligatory
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.
(b) 5 years or a fine or
both.
[Level 5] 18 on the
Discretionary.
standard scale.

] 17
Obligatory.

3–9
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(1)
Provision
creating offence
[RTA section 3ZB

(2)
(3)
General nature of
offence
Mode of prosecution
Causing death by driving: (a) Summarily.
unlicensed [...] 20 or
uninsured drivers.

[

(b) On indictment.

[RTA section 3ZC Causing death by driving: On indictment.
disqualified drivers.
[RTA section 3ZD Causing serious injury by (a) Summarily.
driving: disqualified
drivers.

[

(b) On indictment.

[RTA section 3A

On indictment.

Causing death by
careless driving when
under influence of drink
or drugs.
RTA section 4(1) Driving or attempting to
drive when unfit to drive
through drink or drugs.
RTA section 4(2) [Being in charge of a
mechanically propelled
vehicle when unfit to
drive through drink or
drugs.
] 25
RTA section
Driving or attempting to
5(1)(a)
drive with excess alcohol
in breath, blood or urine.
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Summarily.

Summarily.

Summarily.

(4)

(5)

Punishment
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.
(b) 2 years or a fine or
both.
10 years or a fine or
both.
(a) On conviction in
England and Wales: 12
months or a fine or both.
On conviction in
Scotland: 12 months or
the statutory maximum or
both.
(b) 4 years or a fine or
both.
[14 years or a fine or
both.
] 23

Disqualification Endorsement
Obligatory.
Obligatory.

Obligatory.

Obligatory.

3-11.] 22

6 months or level 5 on
the standard scale or
both.
3 months or level 4 on
the standard scale or
both.

Obligatory.

Obligatory.

[3–11
] 24

Discretionary.

Obligatory.

10

Obligatory.

Obligatory.

[3–11
] 26

6 months or level 5 on
the standard scale or
both.

(6)

(7)
Penalty points
3–11] 19

] 19
Obligatory.

Obligatory.

3-11.] 21

Obligatory.

Obligatory.

3–11] 21

] 21
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(1)
Provision
creating offence
RTA section
5(1)(b)

RTA section 6

RTA section 7

[RTA section 7A

[

(2)
General nature of
offence
Being in charge of a
motor vehicle with
excess alcohol in breath,
blood or urine.
[Failing to co-operate
with a preliminary test.
] 27
Failing to provide
specimen for analysis or
laboratory test.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
3 months or level 4 on
the standard scale or
both.

Disqualification Endorsement
Discretionary.
Obligatory.

Penalty points
10

Summarily.

Level 3 on the standard
scale.

Discretionary.

4

Summarily.

(a) Where the specimen (a) Obligatory in Obligatory.
was required to ascertain case mentioned
in column 4(a).
ability to drive or
proportion of alcohol [or
proportion of a specified
controlled drug] 28 at the
time offender was driving
or attempting to drive, 6
months or level 5 on the
standard scale or both.
(b) In any other case, 3 (b) Discretionary
months or level 4 on the in any other
standard scale or both. case.
(a) Where the test would (a) Obligatory in Obligatory.
be for ascertaining ability the case
to drive or proportion of mentioned in
alcohol [or proportion of a column 4(a)
specified controlled drug]
31
at the time offender
was driving or attempting
to drive, 6 months or
level 5 on the standard
scale or both.
(b) In any other case, 3 (b) Discretionary
months or level 4 on the in any other
standard scale or both
case

Failing to allow specimen Summarily.
to be subjected to
laboratory test

(6)

Obligatory.

(7)

[(a) 3–11 in case
mentioned in
column 4(a).
] 29

(b) 10 in any
other case.
3–11, in case
mentioned in
column 4(a)] 30

10, in any other
case.] 30
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(1)
Provision
creating offence
RTA section 12

(2)
(3)
General nature of
offence
Mode of prosecution
Motor racing and speed Summarily.
trials on public ways.
RTA section 13 Other unauthorised or
Summarily.
irregular competitions or
trials on public ways.
Summarily.
RTA section 14 Driving or riding in a
motor vehicle in
contravention of
regulations requiring
wearing of seat belts.
Summarily.
RTA section
Driving motor vehicle
15(2)
with child in front not
wearing seat belt [ or with
child in a rear-facing child
restraint in front seat with
an active air bag] 33 .
RTA section
Driving motor vehicle
Summarily.
15(4)
with child in rear not
wearing seat belt.
[RTA section
Selling etc. in certain
Summarily.
15A(3) or (4)
circumstances equipment
as conducive to the
safety of children in
motor vehicles.
Summarily.
[RTA section 15B Failure to notify bus
passengers of the
requirement to wear seat
belts.
RTA section 16 Driving or riding motor
Summarily.
cycles in contravention of
regulations requiring
wearing of protective
headgear.

930

(4)

(5)

(6)

Punishment
Level 4 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement
Obligatory.
Obligatory.

(7)
Penalty points
[3–11
] 32

Level 2 on the standard
scale.

Level 2 on the standard
scale.

[Level 2] 34 on the
standard scale.
Level 3 on the standard
scale.

] 35

Level 4 on the standard
scale.

] 36

Level 2 on the standard
scale.
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(1)
Provision
creating offence
RTA section 17

RTA section
18(3)

RTA section
18(4)

RTA section 19

RTA section 21
RTA section 22

(2)
General nature of
offence
Selling, etc., helmet not
of the prescribed type as
helmet for affording
protection for motor
cyclists.
Contravention of
regulations with respect
to use of head-worn
appliances on motor
cycles.
Selling, etc., appliance
not of prescribed type as
approved for use on
motor cycles.
Prohibition of parking of
heavy commercial
vehicles on verges, etc.
Driving or parking on
cycle track.
Leaving vehicles in
dangerous positions.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 2 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
motor vehicle.
—

Obligatory if
committed in
respect of a
motor vehicle.
—

3

Discretionary.

Obligatory.

[3
] 38

Summarily.

[RTA section 22A Causing danger to road- (a) Summarily.
users.
(b) On indictment.

RTA section 23

RTA section 24

Carrying passenger on
motor-cycle contrary to
section 23.
Carrying passenger on
bicycle contrary to
section 24.

Summarily.

Summarily.

(a) 6 months or the
statutory maximum or
both.
(b) 7 years or a fine or
both.
Level 3 on the standard
scale.

(6)

(7)

—] 37

Level 1 on the standard
scale.
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(1)
Provision
creating offence
RTA section 25

(2)
General nature of
offence
Tampering with motor
vehicles.
Holding or getting on to
vehicle, etc., in order to
be towed or carried.
Dogs on designated
roads without being held
on lead.
[dangerous cycling.
] 39

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.
Level 1 on the standard
scale.

Disqualification Endorsement

RTA section 29

Careless, and
inconsiderate, cycling.

Summarily.

RTA section 30

Cycling when unfit
through drink or drugs.
Unauthorised or irregular
cycle racing or trials of
speed on public ways.
Contravening prohibition
on persons under 14
driving electrically
assisted pedal cycles.
Unauthorised motor
vehicle trial on footpaths
or bridleways.
[Driving mechanically
propelled vehicles
elsewhere than on roads.
] 42

Summarily.

RTA section 26

RTA section 27

RTA section 28

RTA section 31

RTA section 32

RTA section 33

RTA section 34

932

Summarily.

Summarily.

Level 1 on the standard
scale.

Summarily.

[Level 4 on the standard
scale.
] 40
[Level 3 on the standard
scale.
] 41
Level 3 on the standard
scale.
Level 1 on the standard
scale.

Summarily.

Summarily.

Level 2 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

(6)

(7)
Penalty points
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(1)
Provision
creating offence
RTA section 35

(2)
General nature of
offence
Failing to comply with
traffic directions.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

RTA section 36

Failing to comply with
traffic signs.

Summarily.

Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary, if Obligatory if
committed as
committed in
described in
respect of a
motor vehicle by column 5.
failure to comply
with a direction
of a constable or
traffic warden.
Discretionary, if Obligatory if
committed as
committed in
described in
respect of a
motor vehicle by column 5.
failure to comply
with an
indication given
by a sign
specified for the
purposes of this
paragraph in
regulations
under RTA
section 36.

Pedestrian failing to stop Summarily.
when directed by
constable regulating
traffic.
[RTA Section 40A Using vehicle in
Summarily.
dangerous condition etc.

Level 3 on the standard
scale.

RTA section 37

(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.

(6)

[(a) Obligatory if Obligatory.
committed within
three years of a
previous
conviction of the
offender under
section 40A.] 44

(7)
Penalty points
3

3

3] 43
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
(2)
Provision
General nature of
creating offence offence
[

(3)

(4)

(5)

(6)

Mode of prosecution

Punishment
(b) Level 4 on the
standard scale in any
other case.

Disqualification Endorsement
[(b)
Discretionary in
any other case.]

(7)
Penalty points
] 43

44

[RTA section 41A Breach of requirement as Summarily.
to brakes, steering-gear
or tyres.

[

[RTA section 41B Breach of requirement as Summarily.
to weight: goods and
passenger vehicles.
[RTA section 41D Breach of requirements Summarily.
as to control of vehicle,
mobile telephones etc.

[

[RTA section 42

934

Breach of other
construction and use
requirements.

Summarily.

3] 43

Discretionary.
(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 4 on the
standard scale in any
other case.
Level 5 on the standard —
scale.

Obligatory.

—

—] 43

Discretionary.
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 3 on the
standard scale in any
other case.
—
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.

Obligatory.

3.] 45

] 43

] 45

—

—] 43
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(1)
(2)
Provision
General nature of
creating offence offence
[

RTA section 47

Regulations
under RTA
section 49 made
by virtue of
section 51(2)

RTA section
53(1)

RTA section
53(2)

(3)

(4)

Mode of prosecution

Punishment
Disqualification Endorsement
(b) Level 3 on the
standard scale in any
other case.
(a) Level 4 on the
standard scale in the
case of a vehicle adapted
to carry more than eight
passengers.

Using, etc., vehicle
Summarily.
without required test
certificate being in force.

Summarily.
Contravention of
requirement of
regulations (which is
declared by regulations
to be an offence) that
driver of goods vehicle
being tested be present
throughout test or drive,
etc., vehicle as and when
directed.
Using, etc., goods
Summarily.
vehicle without required
plating certificate being in
force.
Summarily.
Using, etc., goods
vehicle without required
goods vehicle test
certificate being in force.

(5)

(6)

(7)
Penalty points
] 43

(b) Level 3 on the
standard scale in any
other case.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 4 on the standard
scale.
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section
53(3)

(2)
General nature of
offence
Using, etc., goods
vehicle where Secretary
of State is required by
regulations under section
49 to be notified of an
alteration to the vehicle
or its equipment but has
not been notified.
Contravention of
Regulations
requirement of
under RTA
section 61 made regulations (which is
declared by regulations
by virtue of
to be an offence) that
subsection (4).
driver of goods vehicle
being tested after
notifiable alteration be
present throughout test
and drive, etc., vehicle as
and when directed.
RTA section
Using, etc., goods
63(1)
vehicle without required
certificate being in force
showing that it complies
with type approval
requirements applicable
to it.
RTA section
Using, etc., certain goods
63(2)
vehicles for drawing
trailer when plating
certificate does not
specify maximum laden
weight for vehicle and
trailer.
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(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 4 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

(7)
Penalty points
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(1)
Provision
creating offence
RTA section
63(3)

RTA section 64

(2)
General nature of
offence
Using, etc., goods
vehicle where Secretary
of State is required to be
notified under section 59
of alteration to it or its
equipment but has not
been notified.
Using goods vehicle with
unauthorised weights as
well as authorised
weights marked on it.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 5 on the standard
scale.

Summarily.

Level 5 on the standard
scale.

—

—] 47

Summarily

Level 5 on the standard
scale

] 49

Summarily

One month or level 3 on
the standard scale or
both

] 49

[...] 46
RTA section 65

Supplying vehicle or
vehicle part without
required certificate being
in force showing that it
complies with type
approval requirements
applicable to it.
[RTA section 65A Light passenger vehicles
[ and motor cycles] 48 not
to be sold without EC
certificate of conformity.
[RTA section
Impersonating a stopping
66C(1)
officer etc. with intent to
deceive
[RTA section
Resisting or wilfully
66C(2)
obstructing a stopping
officer

—

937

Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 67

RTA section 68

RTA section 71

RTA section 74

RTA section 75

938

(2)
(3)
General nature of
offence
Mode of prosecution
Summarily.
Obstructing testing of
vehicle by examiner on
road or failing to comply
with requirements of RTA
section 67 or Schedule 2.
[Obstructing inspection, Summarily.
etc., of vehicle by
examiner or failing to
comply with requirement
to take vehicle for
inspection.
] 50
[Driving, etc., vehicle in Summarily.
contravention of
prohibition on driving it as
being unfit for service, or
refusing, neglecting or
otherwise failing to
comply with direction to
remove a vehicle found
overloaded.
] 50
Summarily.
Contravention of
regulations requiring
goods vehicle operator to
inspect, and keep
records of inspection of,
goods vehicles.
Selling, etc.,
Summarily.
unroadworthy vehicle or
trailer or altering vehicle
or trailer so as to make it
unroadworthy.

(4)

(5)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.

(6)

(7)
Penalty points
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(1)
Provision
creating offence
RTA section
76(1)
RTA section
76(3)
RTA section
76(8)

RTA section 77

RTA section 78

RTA section 81

RTA section 83

[RTA section
87(1)

(2)
(3)
General nature of
offence
Mode of prosecution
Fitting of defective or
Summarily.
unsuitable vehicle parts.
Supplying defective or
Summarily.
unsuitable vehicle parts.
Summarily.
Obstructing examiner
testing vehicles to
ascertain whether
defective or unsuitable
part has been fitted, etc.
Obstructing examiner
Summarily.
testing condition of used
vehicles at sale rooms,
etc.
Summarily.
Failing to comply with
requirement about
weighing motor vehicle or
obstructing authorised
person.
Selling, etc., pedal cycle Summarily.
in contravention of
regulations as to brakes,
bells, etc.
Selling, etc., wrongly
Summarily.
made tail lamps or
reflectors.
Driving otherwise than in Summarily.
accordance with a
licence.

(4)

(5)

(6)

Punishment
Level 5 on the standard
scale.
Level 4 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

(7)
Penalty points

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.
Level 3 on the standard
scale.

Discretionary in Obligatory in the 3–6] 51
case mentioned
a case where
in column 5.
the offender’s
driving would
not have been in
accordance with
any licence that
could have been
granted to him.
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(1)
Provision
creating offence
RTA section
87(2)

[RTA section
92(7C)

[RTA section
92(10)
[RTA section
93(3)
[RTA section
94(3)
] 56

[RTA section
94(3A)

940

(2)
(3)
General nature of
offence
Mode of prosecution
[Causing or permitting a Summarily.
person to drive otherwise
than in accordance with a
licence.
] 52
Failure to deliver licence Summarily.
revoked by virtue of
section 92(7A) [...] 54 to
Secretary of State.
Driving after making false Summarily.
declaration as to physical
fitness.
Failure to deliver revoked Summarily.
licence [...] 54 to
Secretary of State,
Summarily.
Failure to notify
Secretary of State of
onset of, or deterioration
in, relevant or
prospective disability
[and that subsection as
applied by RTA section
99D] 57 [ or 109C] 58 .
Summarily.
Driving after such a
failure [and that
subsection as applied by
RTA section 99D(b)] 60
[or 109C(c)] 61 .

(4)

(5)

(6)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

] 53

Level 3 on the standard
scale.

Level 4 on the standard
scale.

(7)

Discretionary.

Obligatory.

3-6] 55
] 53

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Discretionary.

Obligatory.

3-6] 59
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(1)
Provision
creating offence
[RTA section 94A

RTA section 96

(2)
General nature of
offence
[Driving after refusal of
licence under section
92(3), revocation under
section 93 or service of a
notice under section 99C
[or 109B] 63.
] 62
Driving with uncorrected
defective eyesight, or
refusing to submit to test
of eyesight.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
6 months or level 5 on
the standard scale or
both.

Disqualification Endorsement
Discretionary.
Obligatory.

Penalty points
3-6] 59

Summarily.

Level 3 on the standard
scale.

Discretionary.

Obligatory.

[3
] 64

[Driving licence holder
failing to surrender
licence [...] 54 .
] 67
Driving after failing to
comply with a
requirement under
section 99B(7) or (10).
Failure to deliver
Community licence to
Secretary of State when
required by notice under
section 99C.
Obtaining driving licence
while disqualified.
Driving while disqualified.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

—

—

—] 69

Summarily.

Level 3 on the standard
scale.

—

—

—] 68

Summarily.

Level 3 on the standard
scale.
(a) 6 months or level 5 on Discretionary.
the standard scale or
both.
(b) 6 months or the
statutory maximum or
both.

Obligatory.

[6
] 70

[...] 65
RTA [section
99(5)] 66

[RTA section
99B(11)

[RTA section
99C(4)

RTA section
103(1)(a)
RTA section
103(1)(b)

(a) Summarily, in
England and Wales.
(b) Summarily, in
Scotland.
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
(2)
Provision
General nature of
creating offence offence

[RTA section
109B(4)

Failure to deliver
Northern Ireland licence
to Secretary of State
when required by notice
under section 109B.

(3)

(4)

(5)

(6)

Mode of prosecution
(c) On indictment, in
Scotland.
Summarily.

Punishment
Disqualification Endorsement
(c) 12 months or a fine or
both.
Level 3 on the standard
scale.

(7)
Penalty points
] 71

[...] 72
[...] 73
Summarily.
[RTA section 114 [Failing to comply with
conditions of LGV, PCV
licence or LGV
Community licence, or
causing or permitting
person under 21 to drive
LGV or PCV in
contravention of such
conditions.
] 75
[RTA section
Failure to deliver LGV or Summarily.
115A(4)
PCV Community licence
when required by notice
under section 115A.
Summarily.
[RTA section 118 Failing to surrender
revoked or suspended
LGV or PCV licence [...]
54
.

942

] 74

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

—

—

—] 76

] 74
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(1)
Provision
creating offence
Regulations
made by virtue of
RTA [section
120(5)] 77

RTA section
123(4)

RTA section
123(6)

[RTA [section
125(2B)] 81

[RTA section
133C(4)

(2)
General nature of
offence
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) about [LGV or
PCV] 78 drivers’ licences
[or LGV or PCV
Community licence] 79 .
Giving of paid driving
instruction by
unregistered and
unlicensed persons or
their employers.
Giving of paid instruction
without there being
exhibited on the motor
car a certificate of
registration or a licence
under RTA Part V.
Failure, on application [to
be registered in respect
of driving instruction] 82 ,
to notify Registrar of [...]
83
relevant or prospective
disability.
Failure by registered or
licensed [...] 84 driving
instructor to notify
Registrar of onset of, or
deterioration in, relevant
or prospective disability.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 4 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

—

—

—] 80

Summarily.

Level 3 on the standard
scale.

—

—

—] 80
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(1)
Provision
creating offence
[RTA section
133D

RTA section 135

RTA section 136

RTA section 137

RTA section 143

[RTA section
144A

944

(2)
(3)
General nature of
offence
Mode of prosecution
Summarily.
Giving of paid driving
instruction by [persons
required to hold
emergency control
certificates] 85 or their
employers without
emergency control
certificate or in
unauthorised motor car.
Unregistered instructor Summarily.
using title or displaying
badge, etc., prescribed
for registered instructor,
or employer using such
title, etc., in relation to his
unregistered instructor or
issuing misleading
advertisement, etc.
Failure of instructor to
Summarily.
surrender to Registrar
certificate or licence.
Failing to produce
Summarily.
certificate of registration
or licence as driving
instructor.
Using motor vehicle while Summarily.
uninsured or unsecured
against third-party risks.
Keeping vehicle which
Summarily.
does not meet insurance
requirements.

(4)

(5)

(6)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
—
—

(7)
Penalty points
—] 80

Level 4 on the standard
scale.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

[Level 5 on the standard Discretionary.
scale.
] 86
Level 3 on the standard
scale.

Obligatory.

6–8
] 87
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(1)
Provision
creating offence
RTA section 147

RTA section 154

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(1) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(2) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(3) of
Schedule 2A

(2)
General nature of
offence
Failing to surrender
certificate of insurance or
security to insurer on
cancellation or to make
statutory declaration of
loss or destruction.
Failing to give
information, or wilfully
making a false
statement, as to
insurance or security
when claim made.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal of or
interference with
immobilisation notice.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal or attempted
removal of immobilisation
device.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) about display of
disabled person’s badge.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 4 on the standard
scale.

Summarily.

Level 2 on the standard
scale.

] 88

Summarily.

Level 3 on the standard
scale.

] 88

Summarily.

Level 3 on the standard
scale.

] 88

Penalty points
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(1)
Provision
creating offence
[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(4) of
Schedule 2A

(2)
General nature of
offence
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
making of false or
misleading declaration to
secure release of vehicle
from immobilisation
device.
Contravention of
[Regulations
provision of regulations
under RTA
section 160 made (which is declared by
regulations to be an
by virtue of
offence) prohibiting
paragraph 4 of
making of false or
Schedule 2A
misleading declaration to
secure possession of
vehicle in person’s
custody.
RTA section 163 Failing to stop motor
vehicle or cycle when
required by constable.

[
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(3)

(4)

(5)

Mode of prosecution
(a) Summarily.

Punishment
(a) The statutory
maximum.
(b) 2 years or a fine or
both.

Disqualification Endorsement

[(b) On indictment.

(a) Summarily.
[(b) On indictment.

Summarily.

(a) The statutory
maximum.
(b) 2 years or a fine or
both.

[(a) Level 5 on the
standard scale if
committed by a person
driving a mechanically
propelled vehicle.] 89
(b) Level 3 on the
standard scale if
committed by a person
riding a cycle.

(6)

(7)
Penalty points
] 88
] 88

] 88
] 88

] 89

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(1)
Provision
creating offence
RTA section 164

(2)
General nature of
offence
[Failing to produce
driving licence [...] 54 or to
state date of birth, or
failing to provide the
Secretary of State with
evidence of date of birth,
etc.
] 90
RTA section 165 [Failing to give certain
names and addresses or
to produce certain
documents.
] 91
RTA section 168 Refusing to give, or
giving false, name and
address in case of
reckless, careless or
inconsiderate driving or
cycling.
RTA section 169 Pedestrian failing to give
constable his name and
address after failing to
stop when directed by
constable controlling
traffic.
RTA section
Failing to stop after
170(4)
accident and give
particulars or report
accident.

(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 1 on the standard
scale.

Summarily.

[Six months or level 5 on Discretionary.
the standard scale or
both
] 92

Obligatory.

(7)
Penalty points

[5–10
] 93
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(1)
Provision
creating offence
RTA section
170(7)

RTA section 171

RTA section 172

RTA section 173

RTA section 174

(2)
(3)
General nature of
offence
Mode of prosecution
Failure by driver, in case Summarily.
of accident involving
injury to another, to
produce evidence of
insurance or security or
to report accident.
Failure by owner of motor Summarily.
vehicle to give police
information for verifying
compliance with
requirement of
compulsory insurance or
security.
Failure of person keeping Summarily.
vehicle and others to give
police information as to
identity of driver, etc., in
the case of certain
offences.
Forgery, etc., of licences, (a) Summarily.
(b) On indictment.
[...] 54 test certificates,
certificates of insurance
and other documents and
things.
[(a) Summarily
Making certain false
(b) On indictment
statements, etc., and
] 96
withholding certain
material information.

RTA section 175 Issuing false documents. Summarily.
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(4)

(5)

(6)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

(7)
Penalty points

Level 4 on the standard
scale.

Level 3 on the standard
scale.

(a) The statutory
maximum.

[(a) 6 months or the
statutory maximum or
both
(b) 2 years or a fine or
both.
] 96
Level 4 on the standard
scale.

[Discretionary, if [Obligatory, if
[6] 95
committed
committed
otherwise than otherwise than
by virtue of
by virtue of
subsection (5) or subsection (5) or
(11).] 94
(11).] 94
(b) 2 years.
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(1)
Provision
creating offence
RTA section 177

RTA section 178

RTA section 180

RTA section 181
RTA Schedule 1
paragraph 6

(2)
General nature of
offence
Impersonation of, or of
person employed by,
authorised examiner.
Taking, etc., in Scotland
a motor vehicle without
authority or, knowing that
it has been so taken,
driving it or allowing
oneself to be carried in it
without authority.
Failing to attend, give
evidence or produce
documents to, inquiry
held by Secretary of
State, etc.
Obstructing inspection of
vehicles after accident.
Applying warranty to
[equipment, protective
helmet, appliance or
information in defending
proceedings under RTA
section 15A, 17 or 18(4)]
98
where no warranty
given, or applying false
warranty.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

(a) Summarily.

(a) 3 months or the
statutory maximum or
both.

Discretionary.

(b) On indictment.

(6)

[...] 97

(7)
Penalty points

[...] 97

(b) 12 months or a fine or
both.
Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Offences under this Act
Summarily.
Section 25 of this Failing to give
Act.
information as to date of
birth or sex to court or to
provide Secretary of
State with evidence of
date of birth, etc.

Level 3 on the standard
scale.
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(1)
Provision
creating offence
Section 26 of this
Act.

(2)
General nature of
offence
Failing to produce driving
licence[...] 54 to court
making order for interim
disqualification [...] 99 .
Section 27 of this Failing to produce
Act.
licence[...] 54 to court for
endorsement on
conviction of offence
involving obligatory
endorsement or on
committal for sentence,
etc., for offence involving
obligatory or
discretionary
disqualification when no
interim disqualification
ordered.

(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 2 on the standard
scale.
Level 5 on the standard
scale.

(7)
Penalty points

[...] 100
Section 62 of this
Act.
Section 67 of this
Act.
[Section 90D(6)
of this Act.

Removing fixed penalty
notice fixed to vehicle.
False statement in
response to notice to
owner.
Driving, etc., vehicle in
contravention of
prohibition for failure to
pay financial penalty
deposit, etc.

Summarily.

Summarily.

Level 5 on the standard
scale.

] 101

[...] 102
[Back to Top]
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Wales
[
(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment

Disqualification Endorsement

Offences under the Road Traffic Regulation Act 1984
RTRA section 5 Contravention of traffic
Summarily.
regulation order.
RTRA section 8 Contravention of order
Summarily.
regulating traffic in
Greater London.
RTRA section 11 Contravention of
Summarily.
experimental traffic order.
Summarily.
RTRA section 13 Contravention of
experimental traffic
scheme in Greater
London.
RTRA section
Contravention of
Summarily.
16(1)
temporary prohibition or
restriction.

RTRA section
16C(1)

Contravention of
Summarily.
prohibition or restriction
relating to relevant event.

(6)

(7)
Penalty points

Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
speed
restriction.
—

Obligatory if
committed in
respect of a
speed
restriction.
—

3-6 or 3 (fixed
penalty)

—
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(1)
Provision
creating offence
RTRA section
17(4)

(2)
General nature of
offence
Use of special road
contrary to scheme or
regulations.

RTRA section
18(3)
RTRA section
20(5)

One-way traffic on trunk Summarily.
road.
Summarily.
Contravention of
prohibition or restriction
for roads of certain
classes.
Contravention of
Summarily.
pedestrian crossing
regulations.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Not stopping at school
crossing.

Level 3 on the standard
scale.

RTRA section
25(5)

RTRA section
28(3)

952

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 4 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed as
committed in
mentioned in the
respect of a
entry in column
motor vehicle
otherwise than 5.
by unlawfully
stopping or
allowing the
vehicle to
remain at rest
on a part of a
special road on
which vehicles
are in certain
circumstances
permitted to
remain at rest.

Summarily.

Level 3 on the standard
scale.

Discretionary if
committed in
respect of a
motor vehicle.
Discretionary if
committed in
respect of a
motor vehicle.

(6)

Obligatory if
committed in
respect of a
motor vehicle.
Obligatory if
committed in
respect of a
motor vehicle.

(7)
Penalty points
3-6 or 3 (fixed
penalty) if
committed in
respect of a
speed
restriction, 3 in
any other case

3

3
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(1)
Provision
creating offence
RTRA section
29(3)

(2)
General nature of
offence
Contravention of order
relating to street
playground.

RTRA section
35A(1)

Contravention of order as Summarily.
to use of parking place.

RTRA section
35A(2)

Misuse of apparatus for Summarily.
collecting charges or of
parking device or
connected apparatus
Plying for hire in parking Summarily.
place.
Unauthorised disclosure Summarily.
of information in respect
of licensed parking place.

RTRA section
35A(5)
RTRA section
43(5)

(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary if Obligatory if
committed in
committed in
respect of a
respect of a
motor vehicle.
motor vehicle.

(7)
Penalty points
2

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles or in an
off-street parking place
reserved for such
vehicles, where that
person would not have
been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.
(b) Level 2 on the
standard scale in any
other case.
Level 3 on the standard
scale.

Level 2 on the standard
scale.
Level 3 on the standard
scale.
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(1)
Provision
creating offence
RTRA section
43(10)

RTRA section
43(12)
RTRA section
47(1)

RTRA section
47(3)
RTRA section
52(1)
RTRA section
53(5)
RTRA section
53(6)

954

(2)
General nature of
offence
Failure to comply with
term or conditions of
licence to operate
parking place.
Operation of public offstreet parking place
without licence.
Contraventions relating
to designated parking
places.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 5 on the standard
scale.

Summarily.

(a) Level 3 on the
standard scale in the
case of an offence
committed by a person in
a street parking place
reserved for disabled
persons’ vehicles where
that person would not
have been guilty of that
offence if the motor
vehicle in respect of
which it was committed
had been a disabled
person’s vehicle.

Tampering with parking Summarily.
meter.
Misuse of parking device. Summarily.
Contravention of certain Summarily.
provisions of designation
orders.
Other contraventions of Summarily.
designation orders.

(b) Level 2 in any other
case.
Level 3 on the standard
scale.
Level 2 on the standard
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.

(6)

(7)
Penalty points
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(1)
Provision
creating offence
RTRA section
61(5)
RTRA section
88(7)
RTRA section
89(1)
RTRA section
104(5)
RTRA section
104(6)
RTRA section
105(5)
[RTRA section
105(6A)
RTRA section
108(2) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
108(3) (or that
subsection as
modified by
section 109(2)
and (3)).
RTRA section
112(4)

(2)
General nature of
offence
Unauthorised use of
loading area.
Contravention of
minimum speed limit.
Exceeding speed limit.
Interference with notice
as to immobilisation
device.
Interference with
immobilisation device.
Misuse of disabled
person’s badge
(immobilisation devices).
Misuse of recognised
badge (immobilisation
devices).
Non-compliance with
notice (excess charge).

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 2 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

3-6 or 3 (fixed
penalty)

Summarily.
Summarily.
Summarily.

Summarily.
Summarily.

(6)

Obligatory.

(7)

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

False response to notice Summarily.
(excess charge).

Level 5 on the standard
scale.

Failure to give
Summarily.
information as to identify
of driver.

Level 3 on the standard
scale.

] 104
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(1)
Provision
creating offence
RTRA section
115(1)
RTRA section
115(2)
RTRA section
116(1)
RTRA [section
117(1)] 104
[RTRA section
117(1A)
RTRA section
129(3)

(2)
General nature of
offence
Mishandling or faking
parking documents.
False statement for
procuring authorisation.
Non-delivery of suspect
document or article.
Wrongful use of disabled
person’s badge.
Wrongful use of
recognised badge.
Failure to give evidence
at inquiry.

(3)

(4)

(5)

Mode of prosecution
(a) Summarily.

Punishment
(a) The statutory
maximum.

Disqualification Endorsement

(b) On indictment.
Summarily.
Summarily.
Summarily.
Summarily.
Summarily.

Offences under the Road Traffic Act 1988
RTA section 1
Causing death by
On indictment.
dangerous driving.
[RTA section 1A Causing serious injury by (a) Summarily.
dangerous driving.
[
RTA section 2

(b) On indictment.
Dangerous driving.

(a) Summarily.

(b) On indictment.
[RTA section 2B

956

Causing death by
careless, or
inconsiderate, driving.

(a) Summarily.

(6)

(b) 2 years.
Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
14 years.

(7)
Penalty points

] 104

Obligatory.

Obligatory.

3-11

(a) 12 months or the
Obligatory.
statutory maximum or
both.
(b) 5 years or a fine or
both.
(a) 6 months or the
Obligatory
statutory maximum or
both.
(b) 2 years or a fine or
both.
Obligatory
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.

Obligatory.

3-11] 13
] 13

Obligatory.

3-11

Obligatory.

3-11] 17
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(1)
(2)
Provision
General nature of
creating offence offence
[

(3)

(4)

(5)

Mode of prosecution
(b) On indictment.

Punishment
(b) 5 years or a fine or
both.
[Level 5] 18 on the
standard scale.
(a) 12 months (in
England and Wales) or 6
months (in Scotland) or
the statutory maximum or
both.
(b) 2 years or a fine or
both.
10 years or a fine or
both.
(a) On conviction in
England and Wales: 12
months or a fine or both.
On conviction in
Scotland: 12 months or
the statutory maximum or
both.
(b) 4 years or a fine or
both.
14 years or a fine or
both.

Disqualification Endorsement

Penalty points
] 17

Discretionary.

Obligatory.

3–9

Obligatory.

Obligatory.

3–11] 19

RTA section 3

Careless, and
Summarily.
inconsiderate, driving.
[RTA section 3ZB Causing death by driving: (a) Summarily.
unlicensed [...] 20 or
uninsured drivers.

[

(b) On indictment.

[RTA section 3ZC Causing death by driving: On indictment.
disqualified drivers.
[RTA section 3ZD Causing serious injury by (a) Summarily.
driving: disqualified
drivers.

[

(b) On indictment.

RTA section 3A

On indictment.

Causing death by
careless driving when
under influence of drink
or drugs.
RTA section 4(1) Driving or attempting to
drive when unfit to drive
through drink or drugs.
RTA section 4(2) Being in charge of a
mechanically propelled
vehicle when unfit to
drive through drink or
drugs.

Summarily.

Summarily.

6 months or level 5 on
the standard scale or
both.
3 months or level 4 on
the standard scale or
both.

(6)

(7)

] 19
Obligatory.

Obligatory.

3-11.] 21

Obligatory.

Obligatory.

3–11] 21

] 21
Obligatory.

Obligatory.

3-11.

Obligatory.

Obligatory.

3–11

Discretionary.

Obligatory.

10
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(1)
Provision
creating offence
RTA section
5(1)(a)
RTA section
5(1)(b)

[RTA section
5A(1)(a) and (2)

(2)
General nature of
offence
Driving or attempting to
drive with excess alcohol
in breath, blood or urine.
Being in charge of a
motor vehicle with
excess alcohol in breath,
blood or urine.
Driving or attempting to
drive with concentration
of specified controlled
drug above specified
limit.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
6 months or level 5 on
the standard scale or
both.
3 months or level 4 on
the standard scale or
both.

Disqualification Endorsement
Obligatory.
Obligatory.

Penalty points
3–11

Discretionary.

Obligatory.

10

On conviction in England
and Wales: 51 weeks or
level 5 on the standard
scale or both. On
conviction in Scotland: 6
months or level 5 on the
standard scale or both.
On conviction in England
and Wales: 51 weeks or
level 4 on the standard
scale or both. On
conviction in Scotland: 3
months or level 4 on the
standard scale or both.
Level 3 on the standard
scale.
(a) Where the specimen
was required to ascertain
ability to drive or
proportion of alcohol [or
proportion of a specified
controlled drug] 28 at the
time offender was driving
or attempting to drive, 6
months or level 5 on the
standard scale or both.

Obligatory.

Obligatory.

3-11] 105

Discretionary.

Obligatory.

10] 105

Discretionary.

Obligatory.

4

Summarily.

Summarily.

[RTA section
5A(1)(b) and (2)

Summarily.
Being in charge of a
motor vehicle with
concentration of specified
controlled drug above
specified limit.

RTA section 6

Failing to co-operate with Summarily.
a preliminary test.
Failing to provide
Summarily.
specimen for analysis or
laboratory test.

RTA section 7

958

(6)

(a) Obligatory in Obligatory.
case mentioned
in column 4(a).

(7)

(a) 3–11 in case
mentioned in
column 4(a).
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(1)
(2)
Provision
General nature of
creating offence offence

RTA section 7A

RTA section 12
RTA section 13

RTA section 14

RTA section
15(2)

(3)

(4)

Mode of prosecution

Punishment
Disqualification Endorsement
(b) In any other case, 3 (b) Discretionary
months or level 4 on the in any other
standard scale or both. case.
(a) Where the test would (a) Obligatory in Obligatory.
be for ascertaining ability the case
to drive or proportion of mentioned in
alcohol [or proportion of a column 4(a)
specified controlled drug]
31
at the time offender
was driving or attempting
to drive, 6 months or
level 5 on the standard
scale or both.
(b) In any other case, 3 (b) Discretionary
months or level 4 on the in any other
standard scale or both
case
Level 4 on the standard Obligatory.
Obligatory.
scale.
Level 3 on the standard
scale.

Failing to allow specimen Summarily.
to be subjected to
laboratory test

Motor racing and speed Summarily.
trials on public ways.
Other unauthorised or
Summarily.
irregular competitions or
trials on public ways.
Summarily.
Driving or riding in a
motor vehicle in
contravention of
regulations requiring
wearing of seat belts.
Summarily.
Driving motor vehicle
with child in front not
wearing seat belt or with
child in a rear-facing child
restraint in front seat with
an active air bag.

(5)

(6)

(7)
Penalty points
(b) 10 in any
other case.
3–11, in case
mentioned in
column 4(a)

10, in any other
case.
3–11

Level 2 on the standard
scale.

Level 2 on the standard
scale.
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(1)
Provision
creating offence
RTA section
15(4)

(2)
(3)
General nature of
Mode of prosecution
offence
Driving motor vehicle
Summarily.
with child in rear not
wearing seat belt.
Summarily.
RTA section
Selling etc. in certain
15A(3) or (4)
circumstances equipment
as conducive to the
safety of children in
motor vehicles.
Summarily.
RTA section 15B Failure to notify bus
passengers of the
requirement to wear seat
belts.
Summarily.
RTA section 16 Driving or riding motor
cycles in contravention of
regulations requiring
wearing of protective
headgear.
RTA section 17 Selling, etc., helmet not Summarily.
of the prescribed type as
helmet for affording
protection for motor
cyclists.
Summarily.
RTA section
Contravention of
18(3)
regulations with respect
to use of head-worn
appliances on motor
cycles.
Summarily.
RTA section
Selling, etc., appliance
18(4)
not of prescribed type as
approved for use on
motor cycles.
RTA section 19 Prohibition of parking of Summarily.
heavy commercial
vehicles on verges, etc.
960

(4)

(5)

Punishment
[Level 2] 34 on the
standard scale.

Disqualification Endorsement

Level 3 on the standard
scale.

Level 4 on the standard
scale.

Level 2 on the standard
scale.

Level 3 on the standard
scale.

Level 2 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

(6)

(7)
Penalty points
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(1)
Provision
creating offence
RTA section 21
RTA section 22

(2)
General nature of
offence
Driving or parking on
cycle track.
Leaving vehicles in
dangerous positions.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary if
committed in
respect of a
motor vehicle.
—

Obligatory if
committed in
respect of a
motor vehicle.
—

3

Discretionary.

Obligatory.

3

Summarily.

RTA section 22A Causing danger to road- (a) Summarily.
users.
(b) On indictment.

RTA section 23

RTA section 24

RTA section 25
RTA section 26

RTA section 27

RTA section 28
RTA section 29
RTA section 30

Carrying passenger on
motor-cycle contrary to
section 23.
Carrying passenger on
bicycle contrary to
section 24.
Tampering with motor
vehicles.
Holding or getting on to
vehicle, etc., in order to
be towed or carried.
Dogs on designated
roads without being held
on lead.
dangerous cycling.
Careless, and
inconsiderate, cycling.
Cycling when unfit
through drink or drugs.

Summarily.

(a) 6 months or the
statutory maximum or
both.
(b) 7 years or a fine or
both.
Level 3 on the standard
scale.

Summarily.

Level 1 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 1 on the standard
scale.

Summarily.

Summarily.

Level 1 on the standard
scale.

Summarily.

Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.
Summarily.

(6)

(7)

—
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 31

RTA section 32

RTA section 33

RTA section 34

RTA section 35

962

(2)
General nature of
offence
Unauthorised or irregular
cycle racing or trials of
speed on public ways.
Contravening prohibition
on persons under 14
driving electrically
assisted pedal cycles.
Unauthorised motor
vehicle trial on footpaths
or bridleways.
Driving mechanically
propelled vehicles
elsewhere than on roads.
Failing to comply with
traffic directions.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 1 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 2 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Discretionary, if Obligatory if
committed as
committed in
described in
respect of a
motor vehicle by column 5.
failure to comply
with a direction
of a constable [,
traffic officer] 106
or traffic warden.

3
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(1)
Provision
creating offence
RTA section 36

(2)
General nature of
offence
Failing to comply with
traffic signs.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary, if Obligatory if
committed as
committed in
described in
respect of a
motor vehicle by column 5.
failure to comply
with an
indication given
by a sign
specified for the
purposes of this
paragraph in
regulations
under RTA
section 36.

Penalty points
3

[(a) Obligatory if Obligatory.
committed within
three years of a
previous
conviction of the
offender under
section 40A.] 44
[(b)
Discretionary in
any other case.]

3

RTA section 37

Pedestrian failing to stop Summarily.
when directed.
RTA Section 40A Using vehicle in
Summarily.
dangerous condition etc.

Level 3 on the standard
scale.
(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 4 on the
standard scale in any
other case.

(6)

(7)

44

RTA section 41A Breach of requirement as Summarily.
to brakes, steering-gear
or tyres.

Discretionary.
(a) Level 5 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.

Obligatory.

3
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment
(b) Level 4 on the
standard scale in any
other case.
Level 5 on the standard
scale.

Disqualification Endorsement

Penalty points

—

—

—

Obligatory.

3.] 45

RTA section 41B Breach of requirement as Summarily.
to weight: goods and
passenger vehicles.
[RTA section 41D Breach of requirements Summarily.
as to control of vehicle,
mobile telephones etc.

[

RTA section 42

964

Breach of other
construction and use
requirements.

Summarily.

Discretionary.
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 3 on the
standard scale in any
other case.
—
(a) Level 4 on the
standard scale if
committed in respect of a
goods vehicle or a
vehicle adapted to carry
more than eight
passengers.
(b) Level 3 on the
standard scale in any
other case.

(6)

(7)

] 45

—

—
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(1)
Provision
creating offence
RTA section 47

Regulations
under RTA
section 49 made
by virtue of
section 51(2)

RTA section
53(1)

RTA section
53(2)

(2)
(3)
General nature of
Mode of prosecution
offence
Using, etc., vehicle
Summarily.
without required test
certificate being in force.

Summarily.
Contravention of
requirement of
regulations (which is
declared by regulations
to be an offence) that
driver of goods vehicle
being tested be present
throughout test or drive,
etc., vehicle as and when
directed.
Summarily.
Using, etc., goods
vehicle without required
plating certificate being in
force.
Summarily.
Using, etc., goods
vehicle without required
goods vehicle test
certificate being in force.

(4)

(5)

(6)

Punishment
Disqualification Endorsement
(a) Level 4 on the
standard scale in the
case of a vehicle adapted
to carry more than eight
passengers.

(7)
Penalty points

(b) Level 3 on the
standard scale in any
other case.
Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 4 on the standard
scale.
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section
53(3)

(2)
General nature of
offence
Using, etc., goods
vehicle where Secretary
of State is required by
regulations under section
49 to be notified of an
alteration to the vehicle
or its equipment but has
not been notified.
Contravention of
Regulations
requirement of
under RTA
section 61 made regulations (which is
declared by regulations
by virtue of
to be an offence) that
subsection (4).
driver of goods vehicle
being tested after
notifiable alteration be
present throughout test
and drive, etc., vehicle as
and when directed.
RTA section
Using, etc., goods
63(1)
vehicle without required
certificate being in force
showing that it complies
with type approval
requirements applicable
to it.
RTA section
Using, etc., certain goods
63(2)
vehicles for drawing
trailer when plating
certificate does not
specify maximum laden
weight for vehicle and
trailer.

966

(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 4 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

(7)
Penalty points
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(1)
Provision
creating offence
RTA section
63(3)

RTA section 64

(2)
General nature of
offence
Using, etc., goods
vehicle where Secretary
of State is required to be
notified under section 59
of alteration to it or its
equipment but has not
been notified.
Using goods vehicle with
unauthorised weights as
well as authorised
weights marked on it.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 5 on the standard
scale.

Summarily.

Level 5 on the standard
scale.

—

—

Summarily

Level 5 on the standard
scale

] 49

Summarily

One month or level 3 on
the standard scale or
both

] 49

[...] 46
RTA section 65

Supplying vehicle or
vehicle part without
required certificate being
in force showing that it
complies with type
approval requirements
applicable to it.
RTA section 65A Light passenger vehicles
and motor cycles not to
be sold without EC
certificate of conformity.
[RTA section
Impersonating a stopping
66C(1)
officer etc. with intent to
deceive
[RTA section
Resisting or wilfully
66C(2)
obstructing a stopping
officer

—
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 67

RTA section 68

RTA section 71

RTA section 74

RTA section 75

RTA section
76(1)

968

(2)
(3)
General nature of
Mode of prosecution
offence
Summarily.
Obstructing testing of
vehicle by examiner on
road or failing to comply
with requirements of RTA
section 67 or Schedule 2.
Obstructing inspection, Summarily.
etc., of vehicle by
examiner or failing to
comply with requirement
to take vehicle for
inspection.
Summarily.
Driving, etc., vehicle in
contravention of
prohibition on driving it as
being unfit for service, or
refusing, neglecting or
otherwise failing to
comply with direction to
remove a vehicle found
overloaded.
Summarily.
Contravention of
regulations requiring
goods vehicle operator to
inspect, and keep
records of inspection of,
goods vehicles.
Summarily.
Selling, etc.,
unroadworthy vehicle or
trailer or altering vehicle
or trailer so as to make it
unroadworthy.
Fitting of defective or
Summarily.
unsuitable vehicle parts.

(4)

(5)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 5 on the standard
scale.

(6)

(7)
Penalty points

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(1)
Provision
creating offence
RTA section
76(3)
RTA section
76(8)

RTA section 77

RTA section 78

RTA section 81

RTA section 83

RTA section
87(1)

(2)
(3)
General nature of
Mode of prosecution
offence
Supplying defective or
Summarily.
unsuitable vehicle parts.
Summarily.
Obstructing examiner
testing vehicles to
ascertain whether
defective or unsuitable
part has been fitted, etc.
Summarily.
Obstructing examiner
testing condition of used
vehicles at sale rooms,
etc.
Summarily.
Failing to comply with
requirement about
weighing motor vehicle or
obstructing authorised
person.
Selling, etc., pedal cycle Summarily.
in contravention of
regulations as to brakes,
bells, etc.
Selling, etc., wrongly
Summarily.
made tail lamps or
reflectors.
Driving otherwise than in Summarily.
accordance with a
licence.

(4)

(5)

(6)

Punishment
Level 4 on the standard
scale.
Level 3 on the standard
scale.

Disqualification Endorsement

(7)
Penalty points

Level 3 on the standard
scale.

Level 5 on the standard
scale.

Level 3 on the standard
scale.

Level 5 on the standard
scale.
Level 3 on the standard
scale.

Discretionary in Obligatory in the 3–6
case mentioned
a case where
in column 5.
the offender’s
driving would
not have been in
accordance with
any licence that
could have been
granted to him.
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section
87(2)

(2)
(3)
General nature of
Mode of prosecution
offence
Causing or permitting a Summarily.
person to drive otherwise
than in accordance with a
licence.
RTA section
Failure to deliver licence Summarily.
92(7C)
revoked by virtue of
section 92(7A) [...] 54 to
Secretary of State.
RTA section
Driving after making false Summarily.
92(10)
declaration as to physical
fitness.
RTA section
Failure to deliver revoked Summarily.
93(3)
licence [...] 54 to
Secretary of State,
Summarily.
RTA section
Failure to notify
94(3)
Secretary of State of
onset of, or deterioration
in, relevant or
prospective disability and
that subsection as
applied by RTA section
99D or 109C.
Summarily.
RTA section
Driving after such a
94(3A)
failure and that
subsection as applied by
RTA section 99D(b) or
109C(c).
Summarily.
RTA section 94A Driving after refusal of
licence under section
92(3), revocation under
section 93 or service of a
notice under section 99C
or 109B.

970

(4)

(5)

(6)

(7)

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

Obligatory.

3-6

Level 3 on the standard
scale.

Discretionary.

Obligatory.

3-6

6 months or level 5 on
the standard scale or
both.

Discretionary.

Obligatory.

3-6

Level 3 on the standard
scale.

Level 4 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.
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(1)
Provision
creating offence
RTA section 96

RTA section
99(5)
[RTA section
99B(11)

RTA section
99C(4)

RTA section
103(1)(a)
RTA section
103(1)(b)

(2)
General nature of
offence
Driving with uncorrected
defective eyesight, or
refusing to submit to test
of eyesight.
Driving licence holder
failing to surrender
licence [...] 54 .
Driving after failing to
comply with a
requirement under
section 99B(7) or (10).
Failure to deliver
Community licence to
Secretary of State when
required by notice under
section 99C.
Obtaining driving licence
while disqualified.
Driving while disqualified.

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement
Discretionary.
Obligatory.

Penalty points
3

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

—

—

—] 69

Summarily.

Level 3 on the standard
scale.

—

—

—

Summarily.

Level 3 on the standard
scale.
(a) 6 months or level 5 on Discretionary.
the standard scale or
both.
(b) 6 months or the
statutory maximum or
both.
(c) 12 months or a fine or
both.
Level 3 on the standard
scale.

Obligatory.

6

(a) Summarily, in
England and Wales.
(b) Summarily, in
Scotland.

RTA section
109B(4)

Failure to deliver
Northern Ireland licence
to Secretary of State
when required by notice
under section 109B.

(c) On indictment, in
Scotland.
Summarily.

(6)

(7)
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 114

(2)
General nature of
offence
Failing to comply with
conditions of LGV, PCV
licence or LGV
Community licence, or
causing or permitting
person under 21 to drive
LGV or PCV in
contravention of such
conditions.
RTA section
Failure to deliver LGV or
115A(4)
PCV Community licence
when required by notice
under section 115A.
RTA section 118 Failing to surrender
revoked or suspended
LGV or PCV licence [...]
54
.
Contravention of
Regulations
made by virtue of provision of regulations
(which is declared by
RTA section
regulations to be an
120(5)
offence) about LGV or
PCV drivers’ licences or
LGV or PCV Community
licence.
RTA section
Giving of paid driving
123(4)
instruction by
unregistered and
unlicensed persons or
their employers.
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(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

—

—

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 4 on the standard
scale.

—

(7)
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(1)
Provision
creating offence
RTA section
123(6)

RTA [section
125(2B)] 81

RTA section
133C(4)

RTA section
133D

(2)
General nature of
offence
Giving of paid instruction
without there being
exhibited on the motor
car a certificate of
registration or a licence
under RTA Part V.
Failure, on application [to
be registered in respect
of driving instruction] 82 ,
to notify Registrar of [...]
83
relevant or prospective
disability.
Failure by registered or
licensed [...] 84 driving
instructor to notify
Registrar of onset of, or
deterioration in, relevant
or prospective disability.
Giving of paid driving
instruction by [persons
required to hold
emergency control
certificates] 85 or their
employers without
emergency control
certificate or in
unauthorised motor car.

(3)

(4)

(5)

(6)

(7)

Mode of prosecution
Summarily.

Punishment
Level 3 on the standard
scale.

Disqualification Endorsement

Penalty points

Summarily.

Level 3 on the standard
scale.

—

—

—

Summarily.

Level 3 on the standard
scale.

—

—

—

Summarily.

Level 3 on the standard
scale.

—

—

—
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 135

RTA section 136

RTA section 137

RTA section 143

[RTA section
144A
RTA section 147

RTA section 154
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(2)
(3)
General nature of
Mode of prosecution
offence
Unregistered instructor Summarily.
using title or displaying
badge, etc., prescribed
for registered instructor,
or employer using such
title, etc., in relation to his
unregistered instructor or
issuing misleading
advertisement, etc.
Failure of instructor to
Summarily.
surrender to Registrar
certificate or licence.
Summarily.
Failing to produce
certificate of registration
or licence as driving
instructor.
Using motor vehicle while Summarily.
uninsured or unsecured
against third-party risks.
Keeping vehicle which
Summarily.
does not meet insurance
requirements.
Summarily.
Failing to surrender
certificate of insurance or
security to insurer on
cancellation or to make
statutory declaration of
loss or destruction.
Summarily.
Failing to give
information, or wilfully
making a false
statement, as to
insurance or security
when claim made.

(4)

(5)

(6)

(7)

Punishment
Level 4 on the standard
scale.

Disqualification Endorsement

Penalty points

Discretionary.

6–8

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 5 on the standard
scale.
Level 3 on the standard
scale.
Level 3 on the standard
scale.

Level 4 on the standard
scale.

Obligatory.

] 87
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(1)
Provision
creating offence
[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(1) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(2) of
Schedule 2A

[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(3) of
Schedule 2A
[Regulations
under RTA
section 160 made
by virtue of
paragraph 2(4) of
Schedule 2A

[Regulations
under RTA

(2)
General nature of
offence
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal of or
interference with
immobilisation notice.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
removal or attempted
removal of immobilisation
device.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) about display of
disabled person’s badge.
Contravention of
provision of regulations
(which is declared by
regulations to be an
offence) prohibiting
making of false or
misleading declaration to
secure release of vehicle
from immobilisation
device.
Contravention of
provision of regulations

(3)

(4)

(5)

Mode of prosecution
Summarily.

Punishment
Level 2 on the standard
scale.

Disqualification Endorsement

Summarily.

Level 3 on the standard
scale.

] 88

Summarily.

Level 3 on the standard
scale.

] 88

(a) Summarily.

(a) The statutory
maximum.
(b) 2 years or a fine or
both.

] 88

[(b) On indictment.

(a) Summarily.

(a) The statutory
maximum.

(6)

(7)
Penalty points
] 88

] 88

] 88
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
section 160 made
by virtue of
paragraph 4 of
Schedule 2A

(2)
General nature of
offence
(which is declared by
regulations to be an
offence) prohibiting
making of false or
misleading declaration to
secure possession of
vehicle in person’s
custody.
RTA section 163 Failing to stop motor
vehicle or cycle when
required.

(3)

(4)

(5)

Mode of prosecution
[(b) On indictment.

Punishment
(b) 2 years or a fine or
both.

Disqualification Endorsement

Summarily.

[(a) Level 5 on the
standard scale if
committed by a person
driving a mechanically
propelled vehicle.] 89
(b) Level 3 on the
standard scale if
committed by a person
riding a cycle.
Level 3 on the standard
scale.

[

RTA section 164 Failing to produce driving Summarily.
licence [...] 54 or to state
date of birth, or failing to
provide the Secretary of
State with evidence of
date of birth, etc.
RTA section 165 Failing to give certain
Summarily.
names and addresses or
to produce certain
documents.
Summarily.
RTA section 168 Refusing to give, or
giving false, name and
address in case of
reckless, careless or
inconsiderate driving or
cycling.
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Level 3 on the standard
scale.

Level 3 on the standard
scale.

(6)

(7)
Penalty points
] 88

] 89
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(1)
Provision
creating offence
RTA section 169

(2)
(3)
General nature of
Mode of prosecution
offence
Pedestrian failing to give Summarily.
constable his name and
address after failing to
stop when directed by
constable controlling
traffic.
RTA section
Failing to stop after
Summarily.
170(4)
accident and give
particulars or report
accident.
RTA section
Failure by driver, in case Summarily.
170(7)
of accident involving
injury to another, to
produce evidence of
insurance or security or
to report accident.
RTA section 171 Failure by owner of motor Summarily.
vehicle to give police
information for verifying
compliance with
requirement of
compulsory insurance or
security.
RTA section 172 Failure of person keeping Summarily.
vehicle and others to give
police information as to
identity of driver, etc., in
the case of certain
offences.
RTA section 173 Forgery, etc., of licences, (a) Summarily.
(b) On indictment.
[...] 54 test certificates,
certificates of insurance
and other documents and
things.

(4)

(5)

Punishment
Level 1 on the standard
scale.

Disqualification Endorsement

Six months or level 5 on Discretionary.
the standard scale or
both

(6)

Obligatory.

(7)
Penalty points

5–10

Level 3 on the standard
scale.

Level 4 on the standard
scale.

Level 3 on the standard
scale.

(a) The statutory
maximum.

[6] 95
Discretionary, if Obligatory, if
committed
committed
otherwise than otherwise than
by virtue of
by virtue of
subsection (5) or subsection (5) or
(11).
(11).
(b) 2 years.
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Part 3.7 – Driving disqualification/endorsement, Schedule 2

(1)
Provision
creating offence
RTA section 174

(2)
General nature of
offence
Making certain false
statements, etc., and
withholding certain
material information.

(3)

(4)

(5)

Mode of prosecution
(a) Summarily

Punishment
(a) 6 months or the
statutory maximum or
both

Disqualification Endorsement

(b) On indictment

RTA section 175 Issuing false documents. Summarily.
RTA section 177 Impersonation of, or of
person employed by,
authorised examiner.
RTA section 178 Taking, etc., in Scotland
a motor vehicle without
authority or, knowing that
it has been so taken,
driving it or allowing
oneself to be carried in it
without authority.
RTA section 180 Failing to attend, give
evidence or produce
documents to, inquiry
held by Secretary of
State, etc.
RTA section 181 Obstructing inspection of
vehicles after accident.
RTA Schedule 1 Applying warranty to
paragraph 6
equipment, protective
helmet, appliance or
information in defending
proceedings under RTA
section 15A, 17 or 18(4)
where no warranty given,
or applying false
warranty.

978

Summarily.

(a) Summarily.
(b) On indictment.

(b) 2 years or a fine or
both.
Level 4 on the standard
scale.
Level 3 on the standard
scale.
(a) 3 months or the
statutory maximum or
both.
(b) 12 months or a fine or
both.

Summarily.

Level 3 on the standard
scale.

Summarily.

Level 3 on the standard
scale.
Level 3 on the standard
scale.

Summarily.

Discretionary.

(6)

(7)
Penalty points
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(1)
(2)
Provision
General nature of
creating offence offence

(3)

(4)

(5)

Mode of prosecution

Punishment

Disqualification Endorsement

Offences under this Act
Summarily.
Section 25 of this Failing to give
Act.
information as to date of
birth or sex to court or to
provide Secretary of
State with evidence of
date of birth, etc.
Section 26 of this Failing to produce driving Summarily.
Act.
licence [...] 54 to court
making order for interim
disqualification.
Section 27 of this Failing to produce licence Summarily.
Act.
[...] 54 to court for
endorsement on
conviction of offence
involving obligatory
endorsement or on
committal for sentence,
etc., for offence involving
obligatory or
discretionary
disqualification when no
interim disqualification
ordered.
Section 62 of this Removing fixed penalty Summarily.
Act.
notice fixed to vehicle.
Section 67 of this False statement in
Summarily.
Act.
response to notice to
owner.

(6)

(7)
Penalty points

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 3 on the standard
scale.

Level 2 on the standard
scale.
Level 5 on the standard
scale.
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(1)
Provision
creating offence
[Section 90D(6)
of this Act.

(2)
General nature of
offence
Driving, etc., vehicle in
contravention of
prohibition for failure to
pay financial penalty
deposit, etc.

(3)

(4)

(5)

(6)

Mode of prosecution
Summarily.

Punishment
Level 5 on the standard
scale.

Disqualification Endorsement

(7)
Penalty points
] 101

] 103
[Back to Top]
Notes
1.
2.
3.
4.

5.
6.
7.
8.
9.
10.
11.
12.
13.

14.
15.
16.
17.
18.

980

Words inserted by Road Traffic Act 1991 c. 40 Sch.2 para.2 (July 1, 1992)
Entry inserted by Road Traffic Regulation (Special Events) Act 1994 c. 11 s.1(2) (May 3, 1994)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.3 (July 1, 1992)
Entry repealed by New Roads and Street Works Act 1991 c. 22 Sch.9 para.1 (November 1, 1991 as SI 1991/2288 in so far as the repeal relates to England
and Wales)
Word substituted by Parking Act 1989 (c. 16), s. 4, Sch. para. 11(a)
Word substituted by Parking Act 1989 (c. 16), s. 4, Sch. para. 11(b)(i)
Words substituted by Parking Act 1989 (c. 16), s. 4, Sch. para. 11(b)(ii)
Word substituted by Parking Act 1989 (c. 16), s. 4, Sch. para. 11(c)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.4 (July 1, 1992)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.5(a) (July 1, 1992)
Words substituted by Criminal Justice Act 2003 c. 44 Pt 12 c.8 s.285(3) (February 27, 2004)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.5(b) (July 1, 1992)
Entry inserted by Legal Aid, Sentencing and Punishment of Offenders Act 2012 c. 10 Pt 3 c.9 s.143(5) (December 3, 2012: insertion has effect in relation to an
offence committed before the commencement of 2003 c.44 s.154(1) subject to savings specified in 2012 c.10 s.143(6))
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.6(a) (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.6(b) (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.6(c) (July 1, 1992)
Entry inserted by Road Safety Act 2006 c. 49 s.20(4) (August 18, 2008)
Words substituted by Road Safety Act 2006 c. 49 s.23 (September 24, 2007)
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19.
20.
21.

22.
23.
24.
25.
26.
27.
28.

29.
30.
31.

32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.

Entry inserted by Road Safety Act 2006 c. 49 s.21(3) (August 18, 2008)
Word repealed by Criminal Justice and Courts Act 2015 c. 2 Sch.6 para.9 (April 13, 2015)
Entries inserted by Criminal Justice and Courts Act 2015 c. 2 Pt 1 s.29(2) (April 13, 2015: insertion has effect as SI 2015/778 subject to transitional provision
specified in 2015 c.2 s.29(5))
Entry inserted by Road Traffic Act 1991 c. 40 Sch.2 para.7 (July 1, 1992)
Words substituted by Criminal Justice Act 2003 c. 44 Pt 12 c.8 s.285(4) (February 27, 2004)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.8 (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.9 (July 1, 1992)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.10 (July 1, 1992)
Words substituted by Railways and Transport Safety Act 2003 c. 20 Sch.7 para.8 (March 30, 2004)
Words inserted by Crime and Courts Act 2013 (Consequential Amendments) (No.2) Order 2015/733 art.3(2) (April 7, 2015 being 22 days after the day on
which 2013 c.22 s.56 comes into force in relation to England and Wales; not yet in force otherwise)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.11 (July 1, 1992)
Entry inserted by Police Reform Act 2002 c. 30 Pt 4 c.2 s.56(5) (October 1, 2002)
Words inserted by Crime and Courts Act 2013 (Consequential Amendments) (No.2) Order 2015/733 art.3(3) (April 7, 2015 being 22 days after the day on
which 2013 c.22 s.56 comes into force in relation to England and Wales; not yet in force otherwise)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.12 (July 1, 1992)
Words inserted by Motor Vehicles (Wearing of Seat Belts) (Amendment) Regulations 2006/1892 reg.8(a) (September 18, 2006)
Words substituted by Road Safety Act 2006 c. 49 s.24 (September 24, 2007)
Table entry inserted by Motor Vehicles (Safety Equipment for Children) Act 1991 c. 14 s.3(2) (June 27, 1991: represents law in force as at date shown )
Entry inserted by Motor Vehicles (Wearing of Seat Belts) (Amendment) Regulations 2006/1892 reg.8(b) (September 18, 2006)
Entry inserted by Road Traffic Act 1991 c. 40 Sch.2 para.13 (July 1, 1992)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.14 (July 1, 1992)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.15(a) (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.15(b) (July 1, 1992)
Words substituted (duplicate substitution in Sch.2 para.27) by Road Traffic Act 1991 c. 40 Sch.2 para.16 (July 1, 1992)
Word substituted by Countryside and Rights of Way Act 2000 c. 37 Sch.7 para.8 (January 30, 2001)
Entry substituted by Road Traffic Act 1991 c. 40 Sch.2 para.17 (July 1, 1992)
Word substituted by Road Safety Act 2006 c. 49 s.25(1) (September 24, 2007)
Entry inserted by Road Safety Act 2006 c. 49 s.26(4) (February 27, 2007)
Entry repealed by Deregulation Act 2015 c. 20 Sch.23(4) para.22(2)(b) (May 26, 2015)
Entry inserted by Motor Vehicles (EC Type Approval) Regulations 1992/3107 Sch.2 para.7(3) (January 1, 1996)
Words inserted by Motor Cycles Etc. (EC Type Approval) Regulations 1999/2920 Sch.2 para.5(3) (November 30, 1999)

981

Part 3.7 – Driving disqualification/endorsement, Schedule 2
49.
50.
51.
52.
53.
54.

55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

74.
75.
76.
77.
78.
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Entries inserted by Road Vehicles (Powers to Stop) Regulations 2011/996 Pt 2 reg.3(2) (March 30, 2011)
Word repealed by Road Traffic Act 1991 c. 40 Sch.2 para.18 (July 1, 1992)
Entry substituted by Road Traffic Act 1991 c. 40 Sch.2 para.19 (July 1, 1992)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.20 (July 1, 1992)
Entries inserted by Road Traffic (Driver Licensing and Information Systems) Act 1989 c. 22), s. 7, Sch. 3 para. 28(a)
Words repealed by Road Safety Act 2006 c. 49 Sch.7 para.1 (June 8, 2015: repeal has effect as SI 2015/560 subject to transitional provisions specified in SI
2015/560 Pt 3)
Entry inserted by Road Traffic Act 1991 c. 40 Sch.2 para.21 (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.22 (July 1, 1992)
Words inserted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(a) (January 1, 1997)
Words inserted by Crime (International Co-operation) Act 2003 c. 32 Sch.5 para.37(a) (October 11, 2004)
Entries inserted by Road Traffic Act 1991 c. 40 Sch.2 para.23 (July 1, 1992)
Words inserted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(b) (January 1, 1997)
Words inserted by Crime (International Co-operation) Act 2003 c. 32 Sch.5 para.37(b) (October 11, 2004)
Words substituted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(c) (January 1, 1997)
Words inserted by Crime (International Co-operation) Act 2003 c. 32 Sch.5 para.37(c) (October 11, 2004)
Word substituted by Road Traffic Act 1991 c. 40 Sch.2 para.24 (July 1, 1992)
Entries repealed by Road Traffic Act 1991 c. 40 Sch.8 para.1 (July 1, 1992 as SI 1992/1286)
Word inserted by Road Traffic (Driver Licensing and Information Systems) Act 1989 (c. 22), s. 7, Sch. 3 para. 28(b)(i)
Words substituted by Driving Licences (Community Driving Licence) Regulations 1998/1420 reg.16(3) (July 1, 1998)
Entries inserted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(d) (January 1, 1997)
Entry substituted by Road Safety Act 2006 (Consequential Amendments) Order 2015/583 Sch.2(1) para.3(k) (June 8, 2015)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.25 (July 1, 1992)
Entry inserted by Crime (International Co-operation) Act 2003 c. 32 Sch.5 para.37(f) (October 11, 2004)
Entry repealed by Crime (International Co-operation) Act 2003 c. 32 Sch.6 para.1 (October 11, 2004 as SI 2004/2624)
Entries repealed by Road Traffic (Driver Licensing and Information Systems) Act 1989 c. 22 Sch.6 para.1 (April 1, 1991: June 1, 1990 for repeals specified in
SI 1990/802 art.2 and Sch.1; December 1, 1990 for repeals specified in SI 1990/2228 art.2 and Sch.1; April 1, 1991 for repeals specified in SI 1990/2610 art.2
and Sch.1; not yet in force otherwise)
Entries inserted by Road Traffic (Driver Licensing and Information Systems) Act 1989 c. 22 Sch.3 para.28(c) (April 1, 1991)
Words substituted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(e) (January 1, 1997)
Entry inserted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(f) (January 1, 1997)
Words substituted by Road Traffic (Driver Licensing and Information Systems) Act 1989 c. 22 Sch.3 para.28(d)(i) (April 1, 1991)
Word substituted by Road Traffic (Driver Licensing and Information Systems) Act 1989 c. 22 Sch.3 para.28(d)(ii) (April 1, 1991)

Law Commission: Sentencing law in England and Wales – Legislation currently in force
79.
80.
81.

82.

83.

84.

85.

86.
87.
88.

89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.
103.
104.
105.

Words inserted by Driving Licences (Community Driving Licence) Regulations 1996/1974 Sch.2 para.8(g) (January 1, 1997)
Entries inserted by Road Traffic (Driving Instruction by Disabled Persons) Act 1993 c. 31 Sch.1 para.11 (September 9, 1996)
Word substituted by Deregulation Act 2015 c. 20 Sch.2(3) para.32(2)(a) (March 26, 2015: substitution has effect subject to transitional provisions specified in
SI 2015/994 Sch.1 paras 12-21)
Words substituted by Deregulation Act 2015 c. 20 Sch.2(3) para.32(2)(b) (March 26, 2015: substitution has effect subject to transitional provisions specified in
SI 2015/994 Sch.1 paras 12-21)
Words repealed by Deregulation Act 2015 c. 20 Sch.2(3) para.32(2)(c) (March 26, 2015: repeal has effect subject to transitional provisions specified in SI
2015/994 Sch.1 paras 12-21)
Word repealed by Deregulation Act 2015 c. 20 Sch.2(3) para.32(3) (March 26, 2015: repeal has effect subject to transitional provisions specified in SI
2015/994 Sch.1 paras 12-21)
Words substituted by Deregulation Act 2015 c. 20 Sch.2(3) para.32(4) (March 26, 2015: substitution has effect subject to transitional provisions specified in SI
2015/994 Sch.1 paras 12-21)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.26 (July 1, 1992)
Entry inserted by Road Safety Act 2006 c. 49 s.22(7) (February 4, 2011)
Entries inserted by Road Safety Act 2006 c. 49 s.22(8) (May 16, 2011 to the extent to which it relates to 1988 c.52 Sch.2A para.2(1)-(3); not yet in force
otherwise)
Entry and words substituted by Road Safety Act 2006 c. 49 s.27 (September 24, 2007)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.27 (July 1, 1992)
Word repealed by Road Traffic Act 1991 c. 40 Sch.2 para.28 (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.29(a) (July 1, 1992)
Words substituted by Road Traffic Act 1991 c. 40 Sch.2 para.29(b) (July 1, 1992)
Words inserted by Road Traffic Act 1991 c. 40 Sch.2 para.30 (July 1, 1992)
Figure substituted by Road Safety Act 2006 c. 49 s.29 (September 24, 2007)
Words substituted by Criminal Justice Act 2003 c. 44 Pt 12 c.8 s.286(1) (January 29, 2004)
Words repealed by Road Traffic Act 1991 c. 40 Sch.2 para.31 (July 1, 1992)
Words substituted by Motor Vehicles (Safety Equipment for Children) Act 1991 c. 14 s.3(3) (June 27, 1991: represents law in force as at date shown )
Words repealed by Road Traffic Act 1991 c. 40 Sch.8 para.1 (July 1, 1992 as SI 1992/1286)
Entry repealed by Road Traffic (Driver Licensing and Information Systems) Act 1989 (c. 22), s. 16, Sch. 6
Entry inserted by Road Safety Act 2006 c. 49 s.11(2) (January 5, 2009)
Entries repealed by Statute Law (Repeals) Act 2004 c. 14 Sch.1(14) para.1 (July 22, 2004)
Words repealed by Traffic Management Act 2004 c. 18 Sch.12(2) para.1 (October 26, 2006 as SI 2006/2826)
Amended by Disability Discrimination Act 2005 c. 13 Sch.1(2) para.45 (March 30, 2008 as SI 2007/3285)
Entries inserted by Crime and Courts Act 2013 c. 22 Pt 3 s.56(4) (March 2, 2015: insertion has effect as SI 2014/3268 subject to transitional provisions and
savings specified in 2013 c.22 ss 15, 56(5)-(6) and Sch.8)
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106.
107.
108.
109.

Words inserted by Traffic Management Act 2004 c. 18 Pt 1 s.6(5) (May 1, 2009 as SI 2009/1095)
Words inserted by Traffic Management Act 2004 c. 18 Pt 1 s.6(5) (October 4, 2004 as SI 2004/2380)
Amended by Disability Discrimination Act 2005 c. 13 Sch.1(2) para.45 (June 30, 2005 as SI 2005/1676)
Words repealed by Traffic Management Act 2004 c. 18 Sch.12(2) para.1 (October 4, 2004 as SI 2004/2380)

Road Traffic Offenders Act 1988 c. 53
Schedule 2 PROSECUTION AND PUNISHMENT OF OFFENCES
Part II OTHER OFFENCES
This version in force from: September 24, 2007 to present
(version 4 of 4)
(1)
Offence
Manslaughter or, in Scotland, culpable homicide by the driver of a motor vehicle.
[An offence under section 35 of the Offences against the Person Act 1861 (furious
driving).

(2)
(3)
Disqualification Endorsement
Obligatory.
Obligatory.
Discretionary.
Obligatory if committed in
respect of a mechanically
propelled vehicle.
Obligatory.
Obligatory.
Discretionary.
[...] 4
Discretionary.
[...] 4

[An offence under section 12A of the Theft Act 1968 (aggravated vehicle-taking).
Stealing or attempting to steal a motor vehicle.
An offence or attempt to commit an offence in respect of a motor vehicle under
section 12 of the Theft Act 1968 (taking conveyance without consent of owner etc.
or, knowing it has been so taken, driving it or allowing oneself to be carried in it).
An offence under section 25 of the Theft Act 1968 (going equipped for stealing, etc.) Discretionary
committed with reference to the theft or taking of motor vehicles.
Notes
1.
2.
3.
4.
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Figures substituted by Road Traffic Act 1991 c. 40 Sch.2 para.32(2) (July 1, 1992)
Entry inserted by Road Safety Act 2006 c. 49 s.28 (September 24, 2007)
Table entry inserted by Aggravated Vehicle-Taking Act 1992 c. 11 s.3(1) (April 1, 1992)
Entries repealed by Road Traffic Act 1991 c. 40 Sch.2 para.32(3) (July 1, 1992)

[...] 4

(4)
Penalty points
[3-11] 1
3–9] 2
3-11] 3
[...] 4
[...] 4
[...] 4
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3.8

Animals

3.8.1.

Disqualification orders

3.8.1.1.

Disqualification from keeping an animal

3.8.1.1.1

Availability

When does the power to disqualify apply?
AWA 2006 s.34 1657 : Disqualification
s.34(10) - this section applies to an offence under any of sections 4, 5, 6(1) and (2), 7, 8, 9 and
13(6) and subsection (9).
Availability and power to order
AWA 2006 s.34 1658 : Disqualification
s.34(1) -

if a person is convicted of an offence to which this section applies, the court by or
before which he is convicted may, instead of or in addition to dealing with him in any
other way, make an order disqualifying him under any one or more of subsections (2)
to (4) for such period as it thinks fit.

3.8.1.1.2

What does the order prohibit?

Effect of the order
AWA 2006 s.34 1659 : Disqualification
s.34(2) -

disqualification under this subsection disqualifies a person–
(a)

from owning animals,

(b)

from keeping animals,

(c)

from participating in the keeping of animals, and

(d)

from being party to an arrangement under which he is entitled to control or
influence the way in which animals are kept.

s.34(3) -

disqualification under this subsection disqualifies a person from dealing in animals.

s.34(4) -

disqualification under this subsection disqualifies a person–

1657

(a)

from transporting animals, and

(b)

from arranging for the transport of animals.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1658
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1659
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Extent of the order
AWA 2006 s.34 1660 : Disqualification
s.34(5) -

disqualification under subsection (2), (3) or (4) may be imposed in relation to animals
generally, or in relation to animals of one or more kinds.

3.8.1.1.3

Making the order

Duty to give reasons when not making an order
AWA 2006 s.34 1661 : Disqualification
s.34(8) -

where a court decides not to make an order under subsection (1) in relation to an
offender, it shall–
(a)

give its reasons for the decision in open court, and

(b)

if it is a magistrates' court, cause them to be entered in the register of its
proceedings.

Power to suspend the order
AWA 2006 s.34 1662 : Disqualification
s.34(7) -

the court by which an order under subsection (1) is made may–
(a)

suspend the operation of the order pending an appeal, or

(b)

where it appears to the court that the offender owns or keeps an animal to which
the order applies, suspend the operation of the order, and of any order made
under section 35 in connection with the disqualification, for such period as it
thinks necessary for enabling alternative arrangements to be made in respect of
the animal.

Termination of the order
AWA 2006 s.34 1663 : Disqualification
s.34(6) -

the court by which an order under subsection (1) is made may specify a period during
which the offender may not make an application under section 43(1) for termination of
the order.

1660

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1661
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1662
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1663
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.1.1.4

Seizing animals in connection with disqualification

Power to order seizure
AWA 2006 s.35 1664 : Seizure of animals in connection with disqualification
s.35(1) -

where–
(a)

a court makes an order under section 34(1), and

(b)

it appears to the court that the person to whom the order applies owns or keeps
any animal contrary to the disqualification imposed by the order,

it may order that all animals he owns or keeps contrary to the disqualification be taken
into possession.
Power to order when disqualification order breached
AWA 2006 s.35 1665 : Seizure of animals in connection with disqualification
s.35(2) -

where a person is convicted of an offence under section 34(9) because of owning or
keeping an animal in breach of disqualification under section 34(2), the court by or
before which he is convicted may order that all animals he owns or keeps in breach of
the disqualification be taken into possession.

Effect of the order
AWA 2006 s.35 1666 : Seizure of animals in connection with disqualification
s.35(3) -

an order under subsection (1) or (2), so far as relating to any animal owned by the
person subject to disqualification, shall have effect as an order for the disposal of the
animal.

Animals not owned by the defendant
AWA 2006 s.35 1667 : Seizure of animals in connection with disqualification
s.35(4) -

any animal taken into possession in pursuance of an order under subsection (1) or (2)
that is not owned by the person subject to disqualification shall be dealt with in such
manner as the appropriate court may order.

s.35(6) -

where a court makes an order under subsection (4) for the disposal of an animal, the
owner may–
(a)

1664

in the case of an order made by a magistrates' court, appeal against the order to
the Crown Court;

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1665
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1666
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1667
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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(b)
s.35(7) -

in the case of an order made by the Crown Court, appeal against the order to the
Court of Appeal.

in subsection (4), the reference to the appropriate court is to–
(a)

the court which made the order under subsection (1) or (2), or

(b)

in the case of an order made by a magistrates' court, to a magistrates' court for
the same local justice area as that court.

Owner of the animal has a right to make representations
AWA 2006 s.35 1668 : Seizure of animals in connection with disqualification
s.35(5) -

a court may not make an order for disposal under subsection (4) unless–
(a)

it has given the owner of the animal an opportunity to be heard, or

(b)

it is satisfied that it is not reasonably practicable to communicate with the owner.

Meaning of “disposal”
AWA 2006 s.35 1669 : Seizure of animals in connection with disqualification
s.35(8) -

in this section, references to disposing of an animal include destroying it.

3.8.1.1.5

Carrying out the seizure order

AWA 2006 s.36 1670 : Section 35: supplementary
s.36(1) -

s.36(2) -

the court by which an order under section 35 is made may–
(a)

appoint a person to carry out, or arrange for the carrying out of, the order;

(b)

require any person who has possession of an animal to which the order applies
to deliver it up to enable the order to be carried out;

(c)

give directions with respect to the carrying out of the order;

(d)

confer additional powers (including power to enter premises where an animal to
which the order applies is being kept) for the purpose of, or in connection with,
the carrying out of the order;

(e)

order the person subject to disqualification, or another person, to reimburse the
expenses of carrying out the order.

directions under subsection (1)(c) may–
(a)

specify the manner in which an animal is to be disposed of, or

(b)

delegate the decision about the manner in which an animal is to be disposed of
to a person appointed under subsection (1)(a).

1668

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1669
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1670
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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s.36(3) -

in determining how to exercise its powers under section 35 and this section, the court
shall have regard, amongst other things, to–
(a)

the desirability of protecting the value of any animal to which the order applies,
and

(b)

the desirability of avoiding increasing any expenses which a person may be
ordered to reimburse.

s.36(4) -

in determining how to exercise a power delegated under subsection (2)(b), a person
shall have regard, amongst other things, to the things mentioned in subsection (3)(a)
and (b).

s.36(5) -

if the owner of an animal ordered to be disposed of under section 35 is subject to a
liability by virtue of subsection (1)(e), any amount to which he is entitled as a result of
sale of the animal may be reduced by an amount equal to that liability.

3.8.1.1.6

Breach

Offence
AWA 2006 s.34 1671 : Disqualification
s.34(9) -

a person who breaches a disqualification imposed by an order under subsection (1)
commits an offence.

Power to order when disqualification order breached
AWA 2006 s.35 1672 : Seizure of animals in connection with disqualification
s.35(2) -

where a person is convicted of an offence under section 34(9) because of owning or
keeping an animal in breach of disqualification under section 34(2), the court by or
before which he is convicted may order that all animals he owns or keeps in breach of
the disqualification be taken into possession.

3.8.1.2.

Disqualification from having custody of a dog

3.8.1.2.1

Power to make the order

Availability and power to order
DDA 1991 s.4 1673 : Destruction and disqualification orders
s.4(1) -

where a person is convicted of an offence under section 1 or 3(1) above or of an
offence under an order made under section 2 above the court:
(a)

1671

may order the destruction of any dog in respect of which the offence was
committed and, subject to subsection (1A) below, shall do so in the case of an
offence under section 1 or an aggravated offence under section 3(1) above; and

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1672
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1673
Commencement: 12 August 1991, SI 1991/1742 art.3.
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(b)

may order the offender to be disqualified, for such period as the court thinks fit,
for having custody of a dog.

Would the dog constitute a danger to public safety?
DDA 1991 s.4 1674 : Destruction and disqualification orders
s.4(1A) -

s.4(1B) -

nothing in subsection (1)(a) above shall require the court to order the destruction of a
dog if the court is satisfied—
(a)

that the dog would not constitute a danger to public safety; and

(b)

where the dog was born before 30th November 1991 and is subject to the
prohibition in section 1 (3) above, that there is a good reason why the dog has
not been exempted from that prohibition.

for the purposes of subsection (1A)(a), when deciding whether a dog would constitute
a danger to public safety, the court—
(a)

(b)

must consider—
(i)

the temperament of the dog and its past behaviour, and

(ii)

whether the owner of the dog, or the person for the time being in charge of
it, is a fit and proper person to be in charge of the dog, and

may consider any other relevant circumstances.

Appeals
DDA 1991 s.4 1675 : Destruction and disqualification orders
s.4(2) -

where a court makes an order under subsection (1)(a) above for the destruction of a
dog owned by a person other than the offender, the owner may appeal to the Crown
Court against the order.

Order automatically suspended
DDA 1991 s.4 1676 : Destruction and disqualification orders
s.4(3) -

a dog shall not be destroyed pursuant to an order under subsection (1)(a) above—
(a)

until the end of the period for giving notice of appeal against the conviction or,
against the order; and

(b)

if notice of appeal is given within that period, until the appeal is determined or
withdrawn,

unless the offender and, in a case to which subsection (2) above applies, the owner of
the dog give notice to the court that made the order that there is to be no appeal.

1674

Commencement: 12 August 1991, SI 1991/1742 art.3.
Commencement: 12 August 1991, SI 1991/1742 art.3.
1676
Commencement: 12 August 1991, SI 1991/1742 art.3.
1675
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Ancillary powers when ordering destruction
DDA 1991 s.4 1677 : Destruction and disqualification orders
s.4(4) -

where a court makes an order under subsection (1)(a) above it may—
(a)

appoint a person to undertake the destruction of the dog and require any person
having custody of it to deliver it up for that purpose; and

(b)

order the offender to pay such sum as the court may determine to be the
reasonable expenses of destroying the dog and of keeping it pending its
destruction.

An order to pay expenses has the same status as a fine
DDA 1991 s.4 1678 : Destruction and disqualification orders
s.4(5) -

any sum ordered to be paid under subsection (4)(b) above shall be treated for the
purposes of enforcement as if it were a fine imposed on conviction.

Terminating the disqualification
DDA 1991 s.4 1679 : Destruction and disqualification orders
s.4(6) -

any person who is disqualified for having custody of a dog by virtue of an order under
subsection (1)(b) above may, at any time after the end of the period of one year
beginning with the date of the order, apply to the court that made it (or a magistrates'
court acting in the same local justice area as that court) for a direction terminating the
disqualification.

Power to dispose of the application to terminate the disqualification
DDA 1991 s.4 1680 : Destruction and disqualification orders
s.4(7) -

on an application under subsection (6) above the court may—
(a)

having regard to the applicant's character, his conduct since the disqualification
was imposed and any other circumstances of the case, grant or refuse the
application; and

(b)

order the applicant to pay all or any part of the costs of the application;

and where an application in respect of an order is refused no further application in
respect of that order shall be entertained if made before the end of the period of one
year beginning with the date of the refusal.

1677

Commencement: 12 August 1991, SI 1991/1742 art.3.
Commencement: 12 August 1991, SI 1991/1742 art.3.
1679
Commencement: 12 August 1991, SI 1991/1742 art.3.
1680
Commencement: 12 August 1991, SI 1991/1742 art.3.
1678
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3.8.1.2.2

Breach

DDA 1991 s.4 1681 : Destruction and disqualification orders
s.4(8) -

any person who—
(a)

has custody of a dog in contravention of an order under subsection (1)(b) above;
or

(b)

fails to comply with a requirement imposed on him under subsection (4)(a)
above,

is guilty of an offence and liable on summary conviction to a fine not exceeding level 5
on the standard scale.

1681

Commencement: 12 August 1991, SI 1991/1742 art.3.
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3.8.2.

Destruction orders

3.8.2.1.

In the interests of the animal

3.8.2.1.1

Making the order

Power to order and test to apply
AWA 2006 s.37 1682 : Destruction in the interests of the animal
s.37(1) -

the court by or before which a person is convicted of an offence under any of sections
4, 5, 6(1) and (2), 7, 8(1) and (2) and 9 may order the destruction of an animal in
relation to which the offence was committed if it is satisfied, on the basis of evidence
given by a veterinary surgeon, that it is appropriate to do so in the interests of the
animal.

Owner of the animal must be given opportunity to make representations
AWA 2006 s.37 1683 : Destruction in the interests of the animal
s.37(2) -

a court may not make an order under subsection (1) unless–
(a)

it has given the owner of the animal an opportunity to be heard, or

(b)

it is satisfied that it is not reasonably practicable to communicate with the owner.

Power to appoint person to carry out the order
AWA 2006 s.37 1684 : Destruction in the interests of the animal
s.37(3) -

1682

where a court makes an order under subsection (1), it may–
(a)

appoint a person to carry out, or arrange for the carrying out of, the order;

(b)

require a person who has possession of the animal to deliver it up to enable the
order to be carried out;

(c)

give directions with respect to the carrying out of the order (including directions
about how the animal is to be dealt with until it is destroyed);

(d)

confer additional powers (including power to enter premises where the animal is
being kept) for the purpose of, or in connection with, the carrying out of the order;

(e)

order the offender or another person to reimburse the expenses of carrying out
the order.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1683
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1684
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Interpretation
AWA 2006 s.37 1685 : Destruction in the interests of the animal
s.37(6) -

in subsection (1), the reference to an animal in relation to which an offence was
committed includes, in the case of an offence under section 8(1) or (2), an animal
which took part in an animal fight in relation to which the offence was committed.

3.8.2.2.

Animals involved in fighting

3.8.2.2.1

Power to order

AWA 2006 s.38 1686 : Destruction of animals involved in fighting offences
s.38(1) -

the court by or before which a person is convicted of an offence under section 8(1) or
(2) may order the destruction of an animal in relation to which the offence was
committed on grounds other than the interests of the animal.

Owner of the animal must be given opportunity to make representations
AWA 2006 s.38 1687 : Destruction of animals involved in fighting offences
s.38(2) -

a court may not make an order under subsection (1) unless–
(a)

it has given the owner of the animal an opportunity to be heard, or

(b)

it is satisfied that it is not reasonably practicable to communicate with the owner.

Power to appoint person to carry out the order
AWA 2006 s.38 1688 : Destruction of animals involved in fighting offences
s.38(3) -

where a court makes an order under subsection (1), it may–
(a)

appoint a person to carry out, or arrange for the carrying out of, the order;

(b)

require a person who has possession of the animal to deliver it up to enable the
order to be carried out;

(c)

give directions with respect to the carrying out of the order (including directions
about how the animal is to be dealt with until it is destroyed);

(d)

confer additional powers (including power to enter premises where the animal is
being kept) for the purpose of, or in connection with, the carrying out of the order;

(e)

order the offender or another person to reimburse the expenses of carrying out
the order.

1685

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1686
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1687
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1688
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Interpretation
AWA 2006 s.38 1689 : Destruction of animals involved in fighting offences
s.38(5) -

1689

996

in subsection (1), the reference to an animal in relation to which the offence was
committed includes an animal which took part in an animal fight in relation to which the
offence was committed.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.3.

Dogs: Destruction orders

3.8.3.1.
Post-conviction orders
Note: The provisions below are execrable on conviction. DDA 1991 s.4B contains a civil power to
order the destruction of a dog.
Availability and power to order
DDA 1991 s.4 1690 : Destruction and disqualification orders
s.4(1) -

where a person is convicted of an offence under section 1 or 3(1) above or of an
offence under an order made under section 2 above the court:
(a)

may order the destruction of any dog in respect of which the offence was
committed and, subject to subsection (1A) below, shall do so in the case of an
offence under section 1 or an aggravated offence under section 3(1) above; and

(b)

may order the offender to be disqualified, for such period as the court thinks fit,
for having custody of a dog.

Would the dog constitute a danger to public safety?
DDA 1991 s.4 1691 : Destruction and disqualification orders
s.4(1A) -

s.4(1B) -

nothing in subsection (1)(a) above shall require the court to order the destruction of a
dog if the court is satisfied—
(a)

that the dog would not constitute a danger to public safety; and

(b)

where the dog was born before 30th November 1991 and is subject to the
prohibition in section 1 (3) above, that there is a good reason why the dog has
not been exempted from that prohibition.

for the purposes of subsection (1A)(a), when deciding whether a dog would constitute
a danger to public safety, the court—
(a)

(b)

must consider—
(i)

the temperament of the dog and its past behaviour, and

(ii)

whether the owner of the dog, or the person for the time being in charge of
it, is a fit and proper person to be in charge of the dog, and

may consider any other relevant circumstances.

Note: The Dangerous Dogs Exemption Schemes (England and Wales) Order 2015 (SI 2015/138)
replaced The Dangerous Dogs Compensation and Exemption Schemes Order 1991 (1991 Order)
on 3 March 2015. The 2015 Order sets down the new exemption scheme and interim exemption
scheme, and provisions for substituting a person in charge of an exempted dog.

1690
1691

Commencement: 12 August 1991, SI 1991/1742 art.3.
Commencement: 12 August 1991, SI 1991/1742 art.3.

997

Part 3.8 – Animals

Appeals
DDA 1991 s.4 1692 : Destruction and disqualification orders
s.4(2) -

where a court makes an order under subsection (1)(a) above for the destruction of a
dog owned by a person other than the offender, the owner may appeal to the Crown
Court against the order.

Order automatically suspended
DDA 1991 s.4 1693 : Destruction and disqualification orders
s.4(3) -

a dog shall not be destroyed pursuant to an order under subsection (1)(a) above—
(a)

until the end of the period for giving notice of appeal against the conviction or,
against the order; and

(b)

if notice of appeal is given within that period, until the appeal is determined or
withdrawn,

unless the offender and, in a case to which subsection (2) above applies, the owner of
the dog give notice to the court that made the order that there is to be no appeal.
Ancillary powers when ordering destruction
DDA 1991 s.4 1694 : Destruction and disqualification orders
s.4(4) -

where a court makes an order under subsection (1)(a) above it may—
(a)

appoint a person to undertake the destruction of the dog and require any person
having custody of it to deliver it up for that purpose; and

(b)

order the offender to pay such sum as the court may determine to be the
reasonable expenses of destroying the dog and of keeping it pending its
destruction.

An order to pay expenses has the same status as a fine
DDA 1991 s.4 1695 : Destruction and disqualification orders
s.4(5) -

1692

any sum ordered to be paid under subsection (4)(b) above shall be treated for the
purposes of enforcement as if it were a fine imposed on conviction.

Commencement: 12 August 1991, SI 1991/1742 art.3.
Commencement: 12 August 1991, SI 1991/1742 art.3.
1694
Commencement: 12 August 1991, SI 1991/1742 art.3.
1695
Commencement: 12 August 1991, SI 1991/1742 art.3.
1693
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Determining whether to make a destruction order or a contingent destruction order
R. v Flack [2008] EWCA Crim 204; [2010] 2 Cr. App. R. (S.) 70 (p.395)
The relevant principles that can be made in respect of a dog whose owner has been convicted
under s.3(1) of the 1991 Act of failing to keep a dog under control in a public place are that:
(1)

The court is empowered under s.4(1) of the 1991 Act to order the destruction of the
dog.

(2)

Nothing in that provision shall require the court to order destruction if the court is
satisfied that the dog would not constitute a danger to public safety: s.4(1)(a) of the
1991 Act.

(3)

The court should ordinarily consider, before ordering immediate destruction, whether to
exercise the power under s.4(a)(4) of the 1991 Act to order that, unless the owner of
the dog keeps it under proper control, the dog shall be destroyed (“a suspended order
of destruction”).

(4)

A suspended order of destruction under that provision may specify the measures to be
taken by the owner for keeping the dog under control whether by muzzling, keeping it
on a lead, or excluding it from a specified place or otherwise: see s.4(a)(5) of the 1991
Act.

(5)

A court should not order destruction if satisfied that the imposition of such a condition
would mean the dog would not constitute a danger to public safety.

(6)

In deciding what order to make, the court must consider all the relevant circumstances
which include the dog's history of aggressive behaviour and the owner's history of
controlling the dog concerned in order to determine what order should be made. (Silber
J, at [11])

Terminating the disqualification
DDA 1991 s.4 1696 : Destruction and disqualification orders
s.4(6) -

1696

any person who is disqualified for having custody of a dog by virtue of an order under
subsection (1)(b) above may, at any time after the end of the period of one year
beginning with the date of the order, apply to the court that made it (or a magistrates'
court acting in the same local justice area as that court) for a direction terminating the
disqualification.

Commencement: 12 August 1991, SI 1991/1742 art.3.
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Power to dispose of the application to terminate the disqualification
DDA 1991 s.4 1697 : Destruction and disqualification orders
s.4(7) -

on an application under subsection (6) above the court may—
(a)

having regard to the applicant's character, his conduct since the disqualification
was imposed and any other circumstances of the case, grant or refuse the
application; and

(b)

order the applicant to pay all or any part of the costs of the application;

and where an application in respect of an order is refused no further application in
respect of that order shall be entertained if made before the end of the period of one
year beginning with the date of the refusal.
3.8.3.2.

Breach

DDA 1991 s.4 1698 : Destruction and disqualification orders
s.4(8) -

any person who—
(a)

has custody of a dog in contravention of an order under subsection (1)(b) above;
or

(b)

fails to comply with a requirement imposed on him under subsection (4)(a)
above,

is guilty of an offence and liable on summary conviction to a fine not exceeding level 5
on the standard scale.
3.8.3.3.

Stand-alone orders

Destruction order
DDA 1991 s.4B 1699 : Destruction orders otherwise than on a conviction
s.4B(1) -

where a dog is seized under section 5(1) or (2) below or in exercise of a power of
seizure conferred by any other enactment and it appears to a justice of the peace, or in
Scotland a justice of the peace or sheriff—
(a)

that no person has been or is to be prosecuted for an offence under this Act or an
order under section 2 above in respect of that dog (whether because the owner
cannot be found or for any other reason); or

(b)

that the dog cannot be released into the custody or possession of its owner
without the owner contravening the prohibition in section 1(3) above,

he may order the destruction of the dog and, subject to subsection (2) below, shall do
so if it is one to which section 1 above applies.

1697

Commencement: 12 August 1991, SI 1991/1742 art.3.
Commencement: 12 August 1991, SI 1991/1742 art.3.
1699
Commencement: 8 June 1997, DD(A)A 1997 s.3(1), SI 1997/1151 art.2.
1698
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s.4B(2) -

nothing in subsection (1)(b) above shall require the justice or sheriff to order the
destruction of a dog if he is satisfied—
(a)

that the dog would not constitute a danger to public safety; and

(b)

where the dog was born before 30th November 1991 and is subject to the
prohibition in section 1(3) above, that there is a good reason why the dog has not
been exempted from that prohibition.

s.4B(2A) - for the purposes of subsection (2)(a), when deciding whether a dog would constitute a
danger to public safety, the justice or sheriff—
(a)

(b)

must consider—
(i)

the temperament of the dog and its past behaviour, and

(ii)

whether the owner of the dog, or the person for the time being in charge of
it, is a fit and proper person to be in charge of the dog, and

may consider any other relevant circumstances.
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3.8.4.

Dogs: Contingent destruction orders

3.8.4.1.

Stand-alone orders

Destruction order
DDA 1991 s.4B 1700 : Destruction orders otherwise than on a conviction
s.4B(1) -

where a dog is seized under section 5(1) or (2) below or in exercise of a power of
seizure conferred by any other enactment and it appears to a justice of the peace, or in
Scotland a justice of the peace or sheriff—
(a)

that no person has been or is to be prosecuted for an offence under this Act or an
order under section 2 above in respect of that dog (whether because the owner
cannot be found or for any other reason); or

(b)

that the dog cannot be released into the custody or possession of its owner
without the owner contravening the prohibition in section 1(3) above,

he may order the destruction of the dog and, subject to subsection (2) below, shall do
so if it is one to which section 1 above applies.
s.4B(2) -

nothing in subsection (1)(b) above shall require the justice or sheriff to order the
destruction of a dog if he is satisfied—
(a)

that the dog would not constitute a danger to public safety; and

(b)

where the dog was born before 30th November 1991 and is subject to the
prohibition in section 1(3) above, that there is a good reason why the dog has not
been exempted from that prohibition.

s.4B(2A) - for the purposes of subsection (2)(a), when deciding whether a dog would constitute a
danger to public safety, the justice or sheriff—
(a)

(b)

must consider—
(i)

the temperament of the dog and its past behaviour, and

(ii)

whether the owner of the dog, or the person for the time being in charge of
it, is a fit and proper person to be in charge of the dog, and

may consider any other relevant circumstances.

Contingent destruction order
DDA 1991 s.4B 1701 : Destruction orders otherwise than on a conviction
s.4B(3) -

where in a case falling within subsection (1)(b) above the justice or sheriff does not
order the destruction of the dog, he shall order that, unless the dog is exempted from
the prohibition in section 1(3) above within the requisite period, the dog shall be
destroyed.

s.4B(4) -

Subsections (2) to (4) of section 4 above shall apply in relation to an order under
subsection (1)(b) or (3) above as they apply in relation to an order under subsection
(1)(a) of that section.

1700
1701

Commencement: 8 June 1997, DD(A)A 1997 s.3(1), SI 1997/1151 art.2.
Commencement: 8 June 1997, DD(A)A 1997 s.3(1), SI 1997/1151 art.2.
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“Requisite period” etc.
DDA 1991 s.4B 1702 : Destruction orders otherwise than on a conviction
s.4B(5) -

Subsections (2) and (3) of section 4A above shall apply in relation to an order under
subsection (3) above as they apply in relation to an order under subsection (1) of that
section, except that the reference to the court in subsection (2) of that section shall be
construed as a reference to the justice or sheriff.

Note: See R. (Ali) v Chief Constable of Merseyside [2014] EWHC 4772 (Admin): Where the court
made a contingent destruction order in respect of a prohibited dog and the owner complied with
the contingency by obtaining an exemption from the prohibition in the Dangerous Dogs Act 1991
s.1(3) within the requisite period, the police could not, as they had in the instant cases, summarily
destroy the dogs because they believed that the exemption had ceased to exist. Where that was
the case, the police would have to apply to the court for a destruction order.
3.8.4.2.

Post-conviction orders

Mandatory order
DDA 1991 s.4A 1703 : Contingent destruction orders
s.4A(1) -

where:
(a)

a person is convicted of an offence under section 1 above or an aggravated
offence under section 3(1) above;

(b)

the court does not order the destruction of the dog under section 4(1)(a) above;
and

(c)

in the case of an offence under section 1 above, the dog is subject to the
prohibition in section 1(3) above.

the court shall order that, unless the dog is exempted from that prohibition within the
requisite period, the dog shall be destroyed.
Note: The Dangerous Dogs Exemption Schemes (England and Wales) Order 2015 (SI 2015/138)
replaced The Dangerous Dogs Compensation and Exemption Schemes Order 1991 (1991 Order)
on 3 March 2015. The 2015 Order sets down the new exemption scheme and interim exemption
scheme, and provisions for substituting a person in charge of an exempted dog.
Keeping dogs under proper control: Discretionary order
DDA 1991 s.4A 1704 : Contingent destruction orders
s.4A(4) -

where a person is convicted of an offence under section 3(1) above, the court may
order that, unless the owner of the dog keeps it under proper control, the dog shall be
destroyed.

1702

Commencement: 8 June 1997, DD(A)A 1997 s.3(1), SI 1997/1151 art.2.
Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
1704
Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
1703
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Power to extend the period
DDA 1991 s.4A 1705 : Contingent destruction orders
s.4A(2) -

where an order is made under subsection (1) above in respect of a dog, and the dog is
not exempted from the prohibition in section 1(3) above within the requisite period, the
court may extend that period.

The “requisite period”
DDA 1991 s.4A 1706 : Contingent destruction orders
s.4A(3) -

subject to subsection (2) above, the requisite period for the purposes of such an order
is the period of two months beginning with the date of the order.

The contents of the order
DDA 1991 s.4A 1707 : Contingent destruction orders
s.4A(5) -

an order under subsection (4) above—
(a)

may specify the measures to be taken for keeping the dog under proper control,
whether by muzzling, keeping on a lead, excluding it from specified places or
otherwise; and

(b)

if it appears to the court that the dog is a male and would be less dangerous if
neutered, may require it to be neutered.

Ancillary powers when ordering destruction
DDA 1991 s.4A 1708 : Contingent destruction orders
s.4A(6) -

Subsections (2) to (4) of section 4 above shall apply in relation to an order under
subsection (1) or (4) above as they apply in relation to an order under subsection (1)(a)
of that section.

DDA 1991 s.4 1709 : Destruction and disqualification orders
s.4(4) -

1705

where a court makes an order under subsection (1)(a) above it may:
(a)

appoint a person to undertake the destruction of the dog and require any person
having custody of it to deliver it up for that purpose; and

(b)

order the offender to pay such sum as the court may determine to be the
reasonable expenses of destroying the dog and of keeping it pending its
destruction.

Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
1707
Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
1708
Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
1709
Commencement: 12 August 1991, SI 1991/1742 art.3.
1706
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Determining whether to make a destruction order or a contingent destruction order
R. v Flack [2008] EWCA Crim 204; [2010] 2 Cr. App. R. (S.) 70 (p.395)
The relevant principles that can be made in respect of a dog whose owner has been convicted
under s.3(1) of the 1991 Act of failing to keep a dog under control in a public place are that:
(1)

The court is empowered under s.4(1) of the 1991 Act to order the destruction of the
dog.

(2)

Nothing in that provision shall require the court to order destruction if the court is
satisfied that the dog would not constitute a danger to public safety: s.4(1)(a) of the
1991 Act.

(3)

The court should ordinarily consider, before ordering immediate destruction, whether to
exercise the power under s.4(a)(4) of the 1991 Act to order that, unless the owner of
the dog keeps it under proper control, the dog shall be destroyed (“a suspended order
of destruction”).

(4)

A suspended order of destruction under that provision may specify the measures to be
taken by the owner for keeping the dog under control whether by muzzling, keeping it
on a lead, or excluding it from a specified place or otherwise: see s.4(a)(5) of the 1991
Act.

(5)

A court should not order destruction if satisfied that the imposition of such a condition
would mean the dog would not constitute a danger to public safety.

(6)

In deciding what order to make, the court must consider all the relevant circumstances
which include the dog's history of aggressive behaviour and the owner's history of
controlling the dog concerned in order to determine what order should be made. (Silber
J, at [11])

Appeals
DDA 1991 s.4A 1710 : Contingent destruction orders
s.4A(6) -

Subsections (2) to (4) of section 4 above shall apply in relation to an order under
subsection (1) or (4) above as they apply in relation to an order under subsection (1)(a)
of that section.

DDA 1991 s.4 1711 : Destruction and disqualification orders
s.4(2) -

1710
1711

where a court makes an order under subsection (1)(a) above for the destruction of a
dog owned by a person other than the offender, the owner may appeal to the Crown
Court against the order.

Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
Commencement: 12 August 1991, SI 1991/1742 art.3.
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Orders suspended pending appeal
DDA 1991 s.4A 1712 : Contingent destruction orders
s.4A(6) -

Subsections (2) to (4) of section 4 above shall apply in relation to an order under
subsection (1) or (4) above as they apply in relation to an order under subsection (1)(a)
of that section.

DDA 1991 s.4 1713 : Destruction and disqualification orders
s.4(3) -

a dog shall not be destroyed pursuant to an order under subsection (1)(a) above—
(a)

until the end of the period for giving notice of appeal against the conviction or,
against the order; and

(b)

if notice of appeal is given within that period, until the appeal is determined or
withdrawn,

unless the offender and, in a case to which subsection (2) above applies, the owner of
the dog give notice to the court that made the order that there is to be no appeal.

1712
1713

Commencement: 8 June 1997, as inserted by DD(A)A 1997 s.2, SI 1997/1151 art.2.
Commencement: 12 August 1991, SI 1991/1742 art.3.
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3.8.5.

Payment of costs incurred in keeping the animal

AWA 2006 s.39 1714 : Reimbursement of expenses relating to animals involved in fighting
offences
s.39(1) -

the court by or before which a person is convicted of an offence under section 8(1) or
(2) may order the offender or another person to reimburse any expenses incurred by
the police in connection with the keeping of an animal in relation to which the offence
was committed.

s.39(2) -

in subsection (1), the reference to an animal in relation to which the offence was
committed includes an animal which took part in a fight in relation to which the offence
was committed.

1714

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.6.

Forfeiture of equipment

Power to order
AWA 2006 s.40 1715 : Forfeiture of equipment used in offences
s.40(1) -

where a person is convicted of an offence under any of sections 4, 5, 6(1) and (2), 7
and 8, the court by or before which he is convicted may order any qualifying item which
is shown to the satisfaction of the court to relate to the offence to be–
(a)

forfeited, and

(b)

destroyed or dealt with in such manner as may be specified in the order.

“Qualifying item”
AWA 2006 s.40 1716 : Forfeiture of equipment used in offences
s.40(2) -

the reference in subsection (1) to any qualifying item is–
(a)

in the case of a conviction for an offence under section 4, to anything designed or
adapted for causing suffering to an animal;

(b)

in the case of a conviction for an offence under section 5, to anything designed or
adapted for carrying out a prohibited procedure on an animal;

(c)

in the case of a conviction for an offence under section 6(1) or (2), to anything
designed or adapted for removing the whole or any part of a dog's tail;

(d)

in the case of a conviction for an offence under section 7, to anything designed or
adapted for administering any drug or substance to an animal;

(e)

in the case of a conviction for an offence under section 8(1) or (2), to anything
designed or adapted for use in connection with an animal fight;

(f)

in the case of a conviction for an offence under section 8(3), to a video recording
of an animal fight, including anything on or in which the recording is kept.

Owner must be given opportunity to make representations
AWA 2006 s.40 1717 : Forfeiture of equipment used in offences
s.40(3) -

1715

the court shall not order anything to be forfeited under subsection (1) if a person
claiming to be the owner of it or otherwise interested in it applies to be heard by the
court, unless he has been given an opportunity to show cause why the order should
not be made.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1716
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1717
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Interpretation
AWA 2006 s.40 1718 : Forfeiture of equipment used in offences
s.40(4) -

1718

an expression used in any of paragraphs (a) to (f) of subsection (2) has the same
meaning as in the provision referred to in that paragraph.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.7.

Appeals

Owner of the animal may appeal
AWA 2006 s.37 1719 : Destruction in the interests of the animal
s.37(4) -

s.37(5) -

where a court makes an order under subsection (1), each of the offender and, if
different, the owner of the animal may–
(a)

in the case of an order made by a magistrates' court, appeal against the order to
the Crown Court;

(b)

in the case of an order made by the Crown Court, appeal against the order to the
Court of Appeal.

subsection (4) does not apply if the court by which the order is made directs that it is
appropriate in the interests of the animal that the carrying out of the order should not
be delayed.

AWA 2006 s.38 1720 : Destruction of animals involved in fighting offences
s.38(4) -

where a court makes an order under subsection (1) in relation to an animal which is
owned by a person other than the offender, that person may–
(a)

in the case of an order made by a magistrates' court, appeal against the order to
the Crown Court;

(b)

in the case of an order made by the Crown Court, appeal against the order to the
Court of Appeal.

Orders suspended until time limit for appeals has expired or appeal concluded
AWA 2006 s.41 1721 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(1) -

1719

nothing may be done under an order under section 33, 35, 37 or 38 with respect to an
animal or an order under section 40 unless–
(a)

the period for giving notice of appeal against the order has expired,

(b)

the period for giving notice of appeal against the conviction on which the order
was made has expired, and

(c)

if the order or conviction is the subject of an appeal, the appeal has been
determined or withdrawn.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1720
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1721
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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No suspension where court orders destruction not to be delayed
AWA 2006 s.41 1722 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(2) -

subsection (1) does not apply to an order under section 37(1) if the order is the subject
of a direction under subsection (5) of that section.

Effect of suspension
AWA 2006 s.41 1723 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(3) -

s.41(4) -

where the effect of an order is suspended under subsection (1)–
(a)

no requirement imposed or directions given in connection with the order shall
have effect, but

(b)

the court may give directions about how any animal to which the order applies is
to be dealt with during the suspension.

directions under subsection (3)(b) may, in particular–
(a)

authorise the animal to be taken into possession;

(b)

authorise the removal of the animal to a place of safety;

(c)

authorise the animal to be cared for either on the premises where it was being
kept when it was taken into possession or at some other place;

(d)

appoint a person to carry out, or arrange for the carrying out, of the directions;

(e)

require any person who has possession of the animal to deliver it up for the
purposes of the directions;

(f)

confer additional powers (including power to enter premises where the animal is
being kept) for the purpose of, or in connection with, the carrying out of the
directions;

(g)

provide for the recovery of any expenses in relation to removal or care of the
animal which are incurred in carrying out the directions.

Recovery of expenses
AWA 2006 s.41 1724 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(5) -

any expenses a person is directed to pay under subsection (4)(g) shall be recoverable
summarily as a civil debt.

1722

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1723
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1724
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Breach
AWA 2006 s.41 1725 : Orders under section 33, 35, 37, 38 or 40: pending appeals
s.41(7) -

1725

failure to comply with subsection (6) is an offence.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.8.

Termination of orders

Who may apply?
AWA 2006 s.43 1726 : Termination of disqualification under section 34 or 42
s.43(1) -

a person who is disqualified by virtue of an order under section 34 or 42 may apply to
the appropriate court for the termination of the order.

No application until 12 months has passed from date of order
AWA 2006 s.43 1727 : Termination of disqualification under section 34 or 42
s.43(2) -

no application under subsection (1) may be made–
(a)

before the end of the period of one year beginning with the date on which the
order is made,

(b)

where a previous application under that subsection has been made in relation to
the same order, before the end of the period of one year beginning with the date
on which the previous application was determined, or

(c)

before the end of any period specified under section 34(6), 42(3) or subsection
(5) below in relation to the order.

Power of the court to dispose of the application
AWA 2006 s.43 1728 : Termination of disqualification under section 34 or 42
s.43(3) -

on an application under subsection (1), the court may–
(a)

terminate the disqualification,

(b)

vary the disqualification so as to make it less onerous, or

(c)

refuse the application.

Matters to have regard to when considering the application
AWA 2006 s.43 1729 : Termination of disqualification under section 34 or 42
s.43(4) -

when determining an application under subsection (1), the court shall have regard to
the character of the applicant, his conduct since the imposition of the disqualification
and any other circumstances of the case.

1726

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1727
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1728
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1729
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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Application refused: Power to direct no further application for set period
AWA 2006 s.43 1730 : Termination of disqualification under section 34 or 42
s.43(5) -

where the court refuses an application under subsection (1), it may specify a period
during which the applicant may not make a further application under that subsection in
relation to the order concerned.

Costs
AWA 2006 s.43 1731 : Termination of disqualification under section 34 or 42
s.43(6) -

the court may order an applicant under subsection (1) to pay all or part of the costs of
the application.

Interpretation
AWA 2006 s.43 1732 : Termination of disqualification under section 34 or 42
s.43(7) -

1730

in subsection (1), the reference to the appropriate court is to–
(a)

the court which made the order under section 34 or 42, or

(b)

in the case of an order made by a magistrates' court, to a magistrates' court
acting for the same local justice area as that court.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1731
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1732
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.9.

Reimbursement of expenses

Order for expenses recoverable as a civil debt
AWA 2006 s.44 1733 : Orders made on conviction for reimbursement of expenses
s.44 -

where an order is made under section 33(4)(e), 36(1)(e), 37(3)(e), 38(3)(e) or 39(1),
the expenses that are required by the order to be reimbursed shall not be regarded for
the purposes of the Magistrates' Courts Act 1980 (c. 43) as a sum adjudged to be paid
by a summary conviction, but shall be recoverable summarily as a civil debt.

Right of appeal for non-offenders
AWA 2006 s.45 1734 : Orders for reimbursement of expenses: right of appeal for nonoffenders
s.45(1) -

s.45(2) -

where a court makes an order to which this section applies, the person against whom
the order is made may–
(a)

in the case of an order made by a magistrates' court, appeal against the order to
the Crown Court;

(b)

in the case of an order made by the Crown Court, appeal against the order to the
Court of Appeal.

this section applies to–
(a)

an order under section 36(1)(e) against a person other than the person subject to
disqualification, and

(b)

an order under section 37(3)(e), 38(3)(e) or 39(1) against a person other than the
offender.

1733

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1734
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.8.10.

Licences

Power to order disqualification from holding a licence or cancellation of licence held
AWA 2006 s.42 1735 : Orders with respect to licences
s.42(1) -

if a person is convicted of an offence under any of sections 4, 5, 6(1) and (2), 7 to 9, 11
and 13(6), the court by or before which he is convicted may, instead of or in addition to
dealing with him in any other way–
(a)

make an order cancelling any licence held by him;

(b)

make an order disqualifying him, for such period as it thinks fit, from holding a
licence.

Extent of the order
AWA 2006 s.42 1736 : Orders with respect to licences
s.42(2) -

disqualification under subsection (1)(b) may be imposed in relation to licences
generally or in relation to licences of one or more kinds.

Termination of the order
AWA 2006 s.42 1737 : Orders with respect to licences
s.42(3) -

the court by which an order under subsection (1)(b) is made may specify a period
during which the offender may not make an application under section 43(1) for
termination of the order.

Order suspended pending appeal
AWA 2006 s.42 1738 : Orders with respect to licences
s.42(4) -

1735

the court by which an order under subsection (1) is made may suspend the operation
of the order pending an appeal.

Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1736
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1737
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
1738
Commencement: England, in force 6 April 2007, SI 2007/499 art.2(2)(g). Wales, in force 27 March 2007,
SI 2007/1030 art.2(1)(e).
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3.9

Consequences of conviction

3.9.1.

Notification

3.9.1.1.

Sexual cases

3.9.1.1.1

General

Status of notification
R. v Longworth [2006] UKHL 1; [2006] 2 Cr. App. R. (S.) 62 (p.401)
Notification is not part of the sentence.
Notification orders
Note: SOA 2003 ss.97-103 make provision for a notification order (an order of the court as
opposed to an automatic consequence of conviction such as the notification regime under SOA
2003 ss.80 et seq.). The order is a “stand alone” order made on complaint to the magistrates’ court
by a chief officer of police where it is believed that an individual is intending to come into his police
area and has been convicted of a relevant offence etc. under the law of another country. As it is
not a sentencing order, the material is not reproduced here.
3.9.1.1.2

Who is subject to notification?

Offence committed on or after 1 May 2004
SOA 2003 s.80 1739 : Persons becoming subject to notification requirements
s.80(1) -

s.80(2) -

a person is subject to the notification requirements of this Part for the period set out in
section 82 (“the notification period”) if–
(a)

he is convicted of an offence listed in Schedule 3;

(b)

he is found not guilty of such an offence by reason of insanity;

(c)

he is found to be under a disability and to have done the act charged against him
in respect of such an offence; or

(d)

in England and Wales or Northern Ireland, he is cautioned in respect of such an
offence.

a person for the time being subject to the notification requirements of this Part is
referred to in this Part as a “relevant offender”.

Offence committed between 1 September 1997 and 1 May 2004
SOA 2003 s.81 1740 : Persons formerly subject to Part 1 of the Sex Offenders Act 1997
s.81(1) -

a person is, from the commencement of this Part until the end of the notification period,
subject to the notification requirements of this Part if, before the commencement of this
Part–
(a)

1739
1740

he was convicted of an offence listed in Schedule 3;

Commencement: 1 May 2004, 2004/874 art.2.
Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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s.81(2) -

(b)

he was found not guilty of such an offence by reason of insanity;

(c)

he was found to be under a disability and to have done the act charged against
him in respect of such an offence; or

(d)

in England and Wales or Northern Ireland, he was cautioned in respect of such
an offence.

subsection (1) does not apply if the notification period ended before the
commencement of this Part.

Offence committed before 1 September 1997
SOA 2003 s.81 1741 : Persons formerly subject to Part 1 of the Sex Offenders Act 1997
s.81(3) -

s.81(4) -

subsection (1)(a) does not apply to a conviction before 1st September 1997 unless, at
the beginning of that day, the person–
(a)

had not been dealt with in respect of the offence;

(b)

was serving a sentence of imprisonment, or was subject to a community order, in
respect of the offence;

(c)

was subject to supervision, having been released from prison after serving the
whole or part of a sentence of imprisonment in respect of the offence; or

(d)

was detained in a hospital or was subject to a guardianship order, following the
conviction.

paragraphs (b) and (c) of subsection (1) do not apply to a finding made before 1st
September 1997 unless, at the beginning of that day, the person–
(a)

had not been dealt with in respect of the finding; or

(b)

was detained in a hospital, following the finding.

s.81(5) -

subsection (1)(d) does not apply to a caution given before 1st September 1997.

s.81(6) -

a person who would have been within subsection (3)(b) or (d) or (4)(b) but for the fact
that at the beginning of 1st September 1997 he was unlawfully at large or absent
without leave, on temporary release or leave of absence, or on bail pending an appeal,
is to be treated as being within that provision.

Offender subject to restraining order/sex offender order on 30 April 2004
SOA 2003 s.81 1742 : Persons formerly subject to Part 1 of the Sex Offenders Act 1997
s.81(7) -

where, immediately before the commencement of this Part, an order under a provision
within subsection (8) was in force in respect of a person, the person is subject to the
notification requirements of this Part from that commencement until the order is
discharged or otherwise ceases to have effect.

s.81(8) -

the provisions are–
(a)

1741
1742

section 5A of the Sex Offenders Act 1997 (c. 51) (restraining orders);

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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(b)

section 2 of the Crime and Disorder Act 1998 (c. 37) (sex offender orders made
in England and Wales);

(c)

section 2A of the Crime and Disorder Act 1998 (interim orders made in England
and Wales);

(d)

section 20 of the Crime and Disorder Act 1998 (sex offender orders and interim
orders made in Scotland);

(e)

Article 6 of the Criminal Justice (Northern Ireland) Order 1998 (S.I. 1998/2839
(N.I. 20)) (sex offender orders made in Northern Ireland);

(f)

Article 6A of the Criminal Justice (Northern Ireland) Order 1998 (interim orders
made in Northern Ireland).

Sch.3
SOA 2003 Sch.3 1743 : Sexual offences for the purposes of Part 2
1

An offence under section 1 of the Sexual Offences Act 1956 (c. 69) (rape).

2

An offence under section 5 of that Act (intercourse with girl under 13).

3

An offence under section 6 of that Act (intercourse with girl under 16), if the offender
was 20 or over.

4

An offence under section 10 of that Act (incest by a man), if the victim or (as the case
may be) other party was under 18.

5

An offence under section 12 of that Act (buggery) if–

6

the offender was 20 or over, and

(b)

the victim or (as the case may be) other party was under 18.

An offence under section 13 of that Act (indecency between men) if–

7

(a)

the offender was 20 or over, and

(b)

the victim or (as the case may be) other party was under 18.

An offence under section 14 of that Act (indecent assault on a woman) if–

8

1743

(a)

(a)

the victim or (as the case may be) other party was under 18, or

(b)

the offender, in respect of the offence or finding, is or has been–
(i)

sentenced to imprisonment for a term of at least 30 months; or

(ii)

admitted to a hospital subject to a restriction order.

An offence under section 15 of that Act (indecent assault on a man) if–
(a)

the victim or (as the case may be) other party was under 18, or

(b)

the offender, in respect of the offence or finding, is or has been–
(i)

sentenced to imprisonment for a term of at least 30 months; or

(ii)

admitted to a hospital subject to a restriction order.

Commencement: 1 May 2004, SI 2004/874 art.2.
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9

An offence under section 16 of that Act (assault with intent to commit buggery), if the
victim or (as the case may be) other party was under 18.

10

An offence under section 28 of that Act (causing or encouraging the prostitution of,
intercourse with or indecent assault on girl under 16).

11

An offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecent
conduct towards young child).

12

An offence under section 54 of the Criminal Law Act 1977 (c. 45) (inciting girl under 16
to have incestuous sexual intercourse).

13

An offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent
photographs of children), if the indecent photographs or pseudo-photographs showed
persons under 16 and–

14

15

(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 170 of the Customs and Excise Management Act 1979 (c. 2)
(penalty for fraudulent evasion of duty etc.) in relation to goods prohibited to be
imported under section 42 of the Customs Consolidation Act 1876 (c. 36) (indecent or
obscene articles), if the prohibited goods included indecent photographs of persons
under 16 and–
(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of
indecent photograph of a child), if the indecent photographs or pseudo-photographs
showed persons under 16 and–
(a)

the conviction, finding or caution was before the commencement of this Part, or

(b)

the offender–
(i)

was 18 or over, or

(ii)

is sentenced in respect of the offence to imprisonment for a term of at least
12 months.

16

An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44)
(abuse of position of trust), if the offender was 20 or over.

17

An offence under section 1 or 2 of this Act (rape, assault by penetration).

18

An offence under section 3 of this Act (sexual assault) if–
(a)

where the offender was under 18, he is or has been sentenced, in respect of the
offence, to imprisonment for a term of at least 12 months;

(b)

in any other case–
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(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

19

An offence under any of sections 4 to 6 of this Act (causing sexual activity without
consent, rape of a child under 13, assault of a child under 13 by penetration).

20

An offence under section 7 of this Act (sexual assault of a child under 13) if the
offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

21

An offence under any of sections 8 to 12 of this Act (causing or inciting a child under 13
to engage in sexual activity, child sex offences committed by adults).

22

An offence under section 13 of this Act (child sex offences committed by children or
young persons), if the offender is or has been sentenced, in respect of the offence, to
imprisonment for a term of at least 12 months.

23

An offence under section 14 of this Act (arranging or facilitating the commission of a
child sex offence) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced, in respect of the offence, to imprisonment for a term of
at least 12 months.

24

An offence under section 15 of this Act (meeting a child following sexual grooming etc).

25

An offence under any of sections 16 to 19 of this Act (abuse of a position of trust) if the
offender, in respect of the offence, is or has been–

26

(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 25 or 26 of this Act (familial child sex offences) if the
offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

27

An offence under any of sections 30 to 37 of this Act (offences against persons with a
mental disorder impeding choice, inducements etc. to persons with mental disorder).

28

An offence under any of sections 38 to 41 of this Act (care workers for persons with
mental disorder) if–
(a)

1022
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(b)

29

29A

29B

29C

in any other case, the offender, in respect of the offence or finding, is or has
been–
(i)

sentenced to a term of imprisonment,

(ii)

detained in a hospital, or

(iii)

made the subject of a community sentence of at least 12 months.

An offence under section 47 of this Act (paying for sexual services of a child) if the
victim or (as the case may be) other party was under 16, and the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 48 of this Act (causing or inciting child prostitution or
pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 49 of this Act (controlling a child prostitute or a child involved
in pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

An offence under section 50 of this Act (arranging or facilitating child prostitution or
pornography) if the offender–
(a)

was 18 or over, or

(b)

is or has been sentenced in respect of the offence to imprisonment for a term of
at least 12 months.

30

An offence under section 61 of this Act (administering a substance with intent).

31

An offence under section 62 or 63 of this Act (committing an offence or trespassing,
with intent to commit a sexual offence) if–

32

(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the intended offence was an offence against a person under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 64 or 65 of this Act (sex with an adult relative) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case, the offender, in respect of the offence or finding, is or has
been–
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33

34

35

35A

35B

35C
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(i)

sentenced to a term of imprisonment, or

(ii)

detained in a hospital.

An offence under section 66 of this Act (exposure) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 67 of this Act (voyeurism) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case–
(i)

the victim was under 18, or

(ii)

the offender, in respect of the offence or finding, is or has been–
(a)

sentenced to a term of imprisonment,

(b)

detained in a hospital, or

(c)

made the subject of a community sentence of at least 12 months.

An offence under section 69 or 70 of this Act (intercourse with an animal, sexual
penetration of a corpse) if–
(a)

where the offender was under 18, he is or has been sentenced in respect of the
offence to imprisonment for a term of at least 12 months;

(b)

in any other case, the offender, in respect of the offence or finding, is or has
been–
(i)

sentenced to a term of imprisonment, or

(ii)

detained in a hospital.

An offence under section 63 of the Criminal Justice and Immigration Act 2008
(possession of extreme pornographic images) if the offender—
(a)

was 18 or over, and

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 2
years.

An offence under section 62(1) of the Coroners and Justice Act 2009 (possession of
prohibited images of children) if the offender—
(a)

was 18 or over, and

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 2
years.

An offence under section 69 of the Serious Crime Act 2015 (possession of paedophile
manual) if the offender—
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3.9.1.1.3

(a)

was 18 or over, or

(b)

is sentenced in respect of the offence to imprisonment for a term of at least 12
months.

How long is the period?

SOA 2003 s.82 1744 : The notification period
s.82(1) -

the notification period for a person within section 80(1) or 81(1) is the period in the
second column of the following Table opposite the description that applies to him.

Description of relevant offender
A person who, in respect of the offence, is or has been
sentenced to imprisonment for life, to imprisonment for public
protection under section 225 of the Criminal Justice Act 2003,
to an indeterminate custodial sentence under Article 13(4)(a)
of the Criminal Justice (Northern Ireland) Order 2008 or to
imprisonment for a term of 30 months or more
A person who, in respect of the offence, has been made the
subject of an order under section 210F(1) of the Criminal
Procedure (Scotland) Act 1995 (order for lifelong restriction)
A person who, in respect of the offence or finding, is or has
been admitted to a hospital subject to a restriction order
A person who, in respect of the offence, is or has been
sentenced to imprisonment for a term of more than 6 months
but less than 30 months
A person who, in respect of the offence, is or has been
sentenced to imprisonment for a term of 6 months or less
A person who, in respect of the offence or finding, is or has
been admitted to a hospital without being subject to a
restriction order
A person within section 80(1)(d)
A person in whose case an order for conditional discharge or,
in Scotland, a community payback order imposing an offender
supervision requirement, is made in respect of the offence
A person of any other description

Notification period
An indefinite period beginning
with the relevant date

An indefinite period beginning
with that date
An indefinite period beginning
with that date
10 years beginning with that date

7 years beginning with that date
7 years beginning with that date

2 years beginning with that date
The period of conditional
discharge or, in Scotland, the
specified period for the offender
supervision requirement
5 years beginning with the
relevant date

Notification period halved for those under 18
SOA 2003 s.82 1745 : The notification period
s.82(2) -

where a person is under 18 on the relevant date, subsection (1) has effect as if for any
reference to a period of 10 years, 7 years, 5 years or 2 years there were substituted a
reference to one-half of that period.

s.82(6) -

in this Part, “relevant date” means–
(a)

1744
1745

in the case of a person within section 80(1)(a) or 81(1)(a), the date of the
conviction;
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Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.

1025

Part 3.9 – Consequences of conviction

(b)

in the case of a person within section 80(1)(b) or (c) or 81(1)(b) or (c), the date of
the finding;

(c)

in the case of a person within section 80(1)(d) or 81(1)(d), the date of the caution;

(d)

in the case of a person within section 81(7), the date which, for the purposes of
Part 1 of the Sex Offenders Act 1997 (c. 51), was the relevant date in relation to
that person.

Two or more offences
SOA 2003 s.82 1746 : The notification period
s.82(3) -

s.82(4) -

subsection (4) applies where a relevant offender within section 80(1)(a) or 81(1)(a) is
or has been sentenced, in respect of two or more offences listed in Schedule 3–
(a)

to consecutive terms of imprisonment; or

(b)

to terms of imprisonment which are partly concurrent.

where this subsection applies, subsection (1) has effect as if the relevant offender were
or had been sentenced, in respect of each of the offences, to a term of imprisonment
which–
(a)

in the case of consecutive terms, is equal to the aggregate of those terms;

(b)

in the case of partly concurrent terms (X and Y, which overlap for a period Z), is
equal to X plus Y minus Z.

s.82(5) -

where a relevant offender the subject of a finding within section 80(1)(c) or 81(1)(c) is
subsequently tried for the offence, the notification period relating to the finding ends at
the conclusion of the trial.

3.9.1.1.4

The obligations

Initial notification
SOA 2003 s.83 1747 : Notification requirements: initial notification
s.83(1) -

a relevant offender must, within the period of 3 days beginning with the relevant date
(or, if later, the commencement of this Part), notify to the police the information set out
in subsection (5).

s.83(2) -

subsection (1) does not apply to a relevant offender in respect of a conviction, finding
or caution within section 80(1) if–

1746
1747

(a)

immediately before the conviction, finding or caution, he was subject to the
notification requirements of this Part as a result of another conviction, finding or
caution or an order of a court (“the earlier event”),

(b)

at that time, he had made a notification under subsection (1) in respect of the
earlier event, and

(c)

throughout the period referred to in subsection (1), he remains subject to the
notification requirements as a result of the earlier event.

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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s.83(3) -

subsection (1) does not apply to a relevant offender in respect of a conviction, finding
or caution within section 81(1) or an order within section 81(7) if the offender complied
with section 2(1) of the Sex Offenders Act 1997 in respect of the conviction, finding,
caution or order.

s.83(4) -

where a notification order is made in respect of a conviction, finding or caution,
subsection (1) does not apply to the relevant offender in respect of the conviction,
finding or caution if–

s.83(5) -

(a)

immediately before the order was made, he was subject to the notification
requirements of this Part as a result of another conviction, finding or caution or an
order of a court (“the earlier event”),

(b)

at that time, he had made a notification under subsection (1) in respect of the
earlier event, and

(c)

throughout the period referred to in subsection (1), he remains subject to the
notification requirements as a result of the earlier event.

the information is–
(a)

the relevant offender’s date of birth;

(b)

his national insurance number;

(c)

his name on the relevant date and, where he used one or more other names on
that date, each of those names;

(d)

his home address on the relevant date;

(e)

his name on the date on which notification is given and, where he uses one or
more other names on that date, each of those names;

(f)

his home address on the date on which notification is given;

(g)

the address of any other premises in the United Kingdom at which, at the time
the notification is given, he regularly resides or stays;

(h)

any prescribed information.

s.83(5A) - in subsection (5)(h) “prescribed” means prescribed by regulations made by the
Secretary of State.
s.83(6) -

s.83(7) -

when determining the period for the purpose of subsection (1), there is to be
disregarded any time when the relevant offender is–
(a)

remanded in or committed to custody by an order of a court or kept in service
custody;

(b)

serving a sentence of imprisonment or a term of service detention;

(c)

detained in a hospital; or

(d)

outside the United Kingdom.

in this Part, “home address” means, in relation to any person–
(a)

the address of his sole or main residence in the United Kingdom, or

(b)

where he has no such residence, the address or location of a place in the United
Kingdom where he can regularly be found and, if there is more than one such
place, such one of those places as the person may select.
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Changes
SOA 2003 s.84 1748 : Notification requirements: changes
s.84(1) -

a relevant offender must, within the period of 3 days beginning with–
(a)

his using a name which has not been notified to the police under section 83(1),
this subsection, or section 2 of the Sex Offenders Act 1997 (c. 51),

(b)

any change of his home address,

(c)

his having resided or stayed, for a qualifying period, at any premises in the
United Kingdom the address of which has not been notified to the police under
section 83(1), this subsection, or section 2 of the Sex Offenders Act 1997,

(ca) any prescribed change of circumstances, or
(d)

his release from custody pursuant to an order of a court or from imprisonment,
service detention or detention in a hospital,

notify to the police that name, the new home address, the address of those premises,
the prescribed details or (as the case may be) the fact that he has been released, and
(in addition) the information set out in section 83(5).
s.84(2) -

a notification under subsection (1) may be given before the name is used, the change
of home address or the prescribed change of circumstances occurs or the qualifying
period ends, but in that case the relevant offender must also specify the date when the
event is expected to occur.

s.84(3) -

if a notification is given in accordance with subsection (2) and the event to which it
relates occurs more than 2 days before the date specified, the notification does not
affect the duty imposed by subsection (1).

s.84(4) -

if a notification is given in accordance with subsection (2) and the event to which it
relates has not occurred by the end of the period of 3 days beginning with the date
specified–

s.84(5) -

(a)

the notification does not affect the duty imposed by subsection (1), and

(b)

the relevant offender must, within the period of 6 days beginning with the date
specified, notify to the police the fact that the event did not occur within the period
of 3 days beginning with the date specified.

Section 83(6) applies to the determination of the period of 3 days mentioned in
subsection (1) and the period of 6 days mentioned in subsection (4)(b), as it applies to
the determination of the period mentioned in section 83(1).

s.84(5A) - in this section—
(a)

(b)

1748

“prescribed change of circumstances” means any change—
(i)

occurring in relation to any matter in respect of which information is
required to be notified by virtue of section 83(5)(h), and

(ii)

of a description prescribed by regulations made by the Secretary of State;

“the prescribed details”, in relation to a prescribed change of circumstances,
means such details of the change as may be so prescribed.

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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s.84(6) -

in this section, “qualifying period” means–
(a)

a period of 7 days, or

(b)

two or more periods, in any period of 12 months, which taken together amount to
7 days.

Periodic notification
SOA 2003 s.85 1749 : Notification requirements: periodic notification
s.85(1) -

a relevant offender must, within the applicable period after each event within
subsection (2), notify to the police the information set out in section 83(5), unless within
that period he has given a notification under section 84(1).

s.85(2) -

the events are–
(a)

the commencement of this Part (but only in the case of a person who is a
relevant offender from that commencement);

(b)

any notification given by the relevant offender under section 83(1) or 84(1); and

(c)

any notification given by him under subsection (1).

s.85(3) -

where the applicable period would (apart from this subsection) end whilst subsection
(4) applies to the relevant offender, that period is to be treated as continuing until the
end of the period of 3 days beginning when subsection (4) first ceases to apply to him.

s.85(4) -

this subsection applies to the relevant offender if he is–

s.85(5) -

s.85(6) -

1749

(a)

remanded in or committed to custody by an order of a court or kept in service
custody,

(b)

serving a sentence of imprisonment or a term of service detention,

(c)

detained in a hospital, or

(d)

outside the United Kingdom.

in this section, “the applicable period” means—
(a)

in any case where subsection (6) applies to the relevant offender, such period as
may be prescribed by regulations made by the Secretary of State, and

(b)

in any other case, the period of one year.

this subsection applies to the relevant offender if the last home address notified by him
under section 83(1) or 84(1) or subsection (1) was the address or location of such a
place as is mentioned in section 83(7)(b).

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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Foreign travel
SOA 2003 s.86 1750 : Notification requirements: travel outside the United Kingdom
s.86(1) -

s.86(2) -

s.86(3) -

the Secretary of State may by regulations make provision requiring relevant offenders
who leave the United Kingdom, or any description of such offenders–
(a)

to give in accordance with the regulations, before they leave, a notification under
subsection (2);

(b)

if they subsequently return to the United Kingdom, to give in accordance with the
regulations a notification under subsection (3).

a notification under this subsection must disclose–
(a)

the date on which the offender will leave the United Kingdom;

(b)

the country (or, if there is more than one, the first country) to which he will travel
and his point of arrival (determined in accordance with the regulations) in that
country;

(c)

any other information prescribed by the regulations which the offender holds
about his departure from or return to the United Kingdom or his movements while
outside the United Kingdom.

a notification under this subsection must disclose any information prescribed by the
regulations about the offender’s return to the United Kingdom.

Method of notification
SOA 2003 s.87 1751 : Method of notification and related matters
s.87(1) -

s.87(2) -

a person gives a notification under section 83(1), 84(1) or 85(1) by–
(a)

attending at such police station in his local police area as the Secretary of State
may by regulations prescribe or, if there is more than one, at any of them, and

(b)

giving an oral notification to any police officer, or to any person authorised for the
purpose by the officer in charge of the station.

a person giving a notification under section 84(1)–
(a)

in relation to a prospective change of home address, or

(b)

in relation to premises referred to in subsection (1)(c) of that section,

may give the notification at a police station that would fall within subsection (1) above if
the change in home address had already occurred or (as the case may be) if the
address of those premises were his home address.
s.87(3) -

1750
1751

any notification under this section must be acknowledged; and an acknowledgment
under this subsection must be in writing, and in such form as the Secretary of State
may direct.

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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s.87(4) -

s.87(5) -

where a notification is given under section 83(1), 84(1) or 85(1), the relevant offender
must, if requested to do so by the police officer or person referred to in subsection
(1)(b), allow the officer or person to–
(a)

take his fingerprints,

(b)

photograph any part of him, or

(c)

do both these things.

the power in subsection (4) is exercisable for the purpose of verifying the identity of the
relevant offender.

SOA 2003 s.88 1752 : Section 87: interpretation
s.88(1) -

subsections (2) to (4) apply for the purposes of section 87.

s.88(2) -

“Photograph” includes any process by means of which an image may be produced.

s.88(3) -

“Local police area” means, in relation to a person–

s.88(4) -

(a)

the police area in which his home address is situated;

(b)

in the absence of a home address, the police area in which the home address
last notified is situated;

(c)

in the absence of a home address and of any such notification, the police area in
which the court which last dealt with the person in a way mentioned in subsection
(4) is situated.

the ways are–
(a)

dealing with a person in respect of an offence listed in Schedule 3 or a finding in
relation to such an offence;

(b)

dealing with a person in respect of an offence under section 128 or a finding in
relation to such an offence;

(c)

making, in respect of a person, a notification order, interim notification order,
sexual harm prevention order, interim sexual harm prevention order, sexual
offences prevention order or interim sexual offences prevention order;

(d)

making, in respect of a person, an order under section 2, 2A or 20 of the Crime
and Disorder Act 1998 (c. 37) (sex offender orders and interim orders made in
England and Wales or Scotland) or Article 6 or 6A of the Criminal Justice
(Northern Ireland) Order 1998 (S.I. 1998/2839 (N.I. 20)) (sex offender orders and
interim orders made in Northern Ireland);

and in paragraphs (a) and (b), “finding” in relation to an offence means a finding of not
guilty of the offence by reason of insanity or a finding that the person was under a
disability and did the act or omission charged against him in respect of the offence.
s.88(5) -

1752

subsection (3) applies as if Northern Ireland were a police area.

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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3.9.1.1.5

Young offenders: Parental directions

Discretion to make parental directions order
SOA 2003 s.89 1753 : Young offenders: parental directions
s.89(1) -

where a person within the first column of the following Table (“the young offender”) is
under 18 (or, in Scotland, 16) when he is before the court referred to in the second
column of the Table opposite the description that applies to him, that court may direct
that subsection (2) applies in respect of an individual (“the parent”) having parental
responsibility for (or, in Scotland, parental responsibilities in relation to) the young
offender.

Description of person
A relevant offender within section 80(1)(a) to (c) or
81(1)(a) to (c)
A relevant offender within section 129(1)(a) to (c)

Court which may make the direction
The court which deals with the offender
in respect of the offence or finding
The court which deals with the offender
in respect of the offence or finding
The court which makes the order

A person who is the subject of a notification order,
interim notification order, [ sexual harm prevention order,
interim sexual harm prevention order,] sexual offences
prevention order or interim sexual offences prevention
order
A relevant offender who is the defendant to an
The court which hears the application
application under subsection (4) (or, in Scotland, the
subject of an application under subsection (5))
s.89(2) -

s.89(3) -

s.89(4) -

1753

where this subsection applies–
(a)

the obligations that would (apart from this subsection) be imposed by or under
sections 83 to 86 on the young offender are to be treated instead as obligations
on the parent, and

(b)

the parent must ensure that the young offender attends at the police station with
him, when a notification is being given.

a direction under subsection (1) takes immediate effect and applies–
(a)

until the young offender attains the age of 18 (or, where a court in Scotland gives
the direction, 16); or

(b)

for such shorter period as the court may, at the time the direction is given, direct.

a chief officer of police may, by complaint to any magistrates’ court whose commission
area includes any part of his police area, apply for a direction under subsection (1) in
respect of a relevant offender (“the defendant”)–
(a)

who resides in his police area, or who the chief officer believes is in or is
intending to come to his police area, and

(b)

who the chief officer believes is under 18.

Commencement: 1 May 2004, SSI 2004/138 art.2 and SI 2004/874 art.2.
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Variation, renewal and discharge
SOA 2003 s.90 1754 : Parental directions: variations, renewals and discharges
s.90(1) -

a person within subsection (2) may apply to the appropriate court for an order varying,
renewing or discharging a direction under section 89(1).

s.90(2) -

the persons are–

s.90(3) -

(a)

the young offender;

(b)

the parent;

(c)

the chief officer of police for the area in which the young offender resides;

(d)

a chief officer of police who believes that the young offender is in, or is intending
to come to, his police area;

(f)

where the direction was made on an application under section 89(4), the chief
officer of police who made the application;

(g)

where the direction was made on an application under section 89(5), the chief
constable who made the application.

an application under subsection (1) may be made–
(a)

where the appropriate court is the Crown Court (or in Scotland a criminal court),
in accordance with rules of court;

(b)

in any other case, by complaint (or, in Scotland, by summary application).

s.90(4) -

on the application the court, after hearing the person making the application and (if
they wish to be heard) the other persons mentioned in subsection (2), may make any
order, varying, renewing or discharging the direction, that the court considers
appropriate.

s.90(5) -

in this section, the “appropriate court” means–

3.9.1.1.6

(a)

where the Court of Appeal made the order, the Crown Court;

(b)

in any other case, the court that made the direction under section 89(1).

Reviews of indefinite notification requirements

Note: The following provisions were introduced as a result of the decision in R. (F) v Secretary of
State [2010] UKSC 17. The new provisions were unsuccessfully challenged in R. (Prothero) v
Secretary of State [2013] EWHC 2830.
England and Wales
Note: Sexual Offences Act 2003 (Remedial) Order 2012 (SI 2012/1883) art.3 inserted ss.91A-91F
into the 2003 Act on 30 July 2012.

1754
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To whom does the review procedure apply?
SOA 2003 s.91A 1755 : Review of indefinite notification requirements: qualifying relevant
offender
s.91A(1) - a qualifying relevant offender may apply to the relevant chief officer of police for a
determination that the qualifying relevant offender is no longer subject to the indefinite
notification requirements (“an application for review”).
s.91A(2) - a qualifying relevant offender means a relevant offender who, on the date on which he
makes an application for review, is—
(a)

subject to the indefinite notification requirements; and

(b)

not subject to a sexual harm prevention order under section 103A, an interim
sexual harm prevention order under section 103F, a sexual offences prevention
order under section 104(1) or an interim sexual offences prevention order under
section 109(3).

s.91A(3) - the “indefinite notification requirements” mean the notification requirements of this Part
for an indefinite period by virtue of—
(a)

section 80(1);

(b)

section 81(1); or

(c)

a notification order made under section 97(5).

s.91A(4) - in this Part, the “relevant chief officer of police” means, subject to subsection (5), the
chief officer of police for the police area in which a qualifying relevant offender is
recorded as residing or staying in the most recent notification given by him under
section 84(1) or 85(1).
s.91A(5) - subsection (6) applies if a qualifying relevant offender is recorded as residing or staying
at more than one address in the most recent notification given by him under section
84(1) or 85(1).
s.91A(6) - if this subsection applies, the “relevant chief officer of police” means the chief officer of
police for the police area in which, during the relevant period, the qualifying relevant
offender has resided or stayed on a number of days which equals or exceeds the
number of days on which he has resided or stayed in any other police area.
s.91A(7) - in subsection (6), “the relevant period” means the period of 12 months ending on the
day on which the qualifying relevant offender makes an application for review.
Applications
SOA 2003 s.91B 1756 : Review of indefinite notification requirements: application for review
and qualifying dates
s.91B(1) - an application for review must be in writing and may be made on or after the qualifying
date or, as the case may be, the further qualifying date.

1755
1756
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s.91B(2) - subject to subsection (7), the qualifying date is—
(a)

where the qualifying relevant offender was 18 or over on the relevant date, the
day after the end of the 15 year period beginning with the day on which the
qualifying relevant offender gives the relevant notification; or

(b)

where the qualifying relevant offender was under 18 on the relevant date, the day
after the end of the 8 year period beginning with the day on which the qualifying
relevant offender gives the relevant notification.

s.91B(3) - subject to subsections (4) to (6), the further qualifying date is the day after the end of
the 8 year period beginning with the day on which the relevant chief officer of police
makes a determination under section 91C to require a qualifying relevant offender to
remain subject to the indefinite notification requirements.
s.91B(4) - subsection (5) applies if the relevant chief officer of police, when making a
determination under section 91C to require a qualifying relevant offender to remain
subject to the indefinite notification requirements, considers that the risk of sexual harm
posed by a qualifying relevant offender is sufficient to justify a continuation of those
requirements after the end of the 8 year period beginning with the day on which the
determination is made.
s.91B(5) - if this subsection applies, the relevant chief officer of police may make a determination
to require a qualifying relevant offender to remain subject to the indefinite notification
requirements for a period which may be no longer than the 15 year period beginning
with the day on which the determination is made.
s.91B(6) - if subsection (5) applies, the further qualifying date is the day after the end of the
period determined under that subsection.
s.91B(7) - the qualifying date must not be earlier than the expiry of the fixed period specified in a
notification continuation order made in relation to a qualifying relevant offender in
accordance with sections 88A to 88I.
s.91B(8) - the relevant chief officer of police within 14 days of receipt of an application for
review—
(a)

must give an acknowledgment of receipt of the application to the qualifying
relevant offender, and

(b)

may notify a responsible body that the application has been made.

s.91B(9) - where a responsible body is notified of the application for review under subsection
(8)(b) and holds information which it considers to be relevant to the application, the
responsible body must give such information to the relevant chief officer of police within
28 days of receipt of the notification.
s.91B(10) - in this section “the relevant notification” means the first notification which the relevant
offender gives under section 83, 84 or 85 when he is first released after—
(a)

being remanded in or committed to custody by an order of a court in relation to
the conviction for the offence giving rise to the indefinite notification
requirements;

(b)

serving a sentence of imprisonment or a term of service detention in relation to
that conviction;

(c)

being detained in hospital in relation to that conviction.

s.91B(11) - for the purposes of this Part—
(a)

“responsible body” means—
1035
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(b)

(i)

the probation trust for any area that includes any part of the police area
concerned,

(ii)

in relation to any part of the police area concerned for which there is no
probation trust, each provider of probation services which has been
identified as a relevant provider of probation services for the purposes of
section 325 of the Criminal Justice Act 2003 by arrangements under
section 3 of the Offender Management Act 2007,

(iii)

the Minister of the Crown exercising functions in relation to prisons (and for
this purpose “prison” has the same meaning as in the Prison Act 1952), and

(iv)

each body mentioned in section 325(6) of the Criminal Justice Act 2003,
but as if the references in that subsection to the relevant area were
references to the police area concerned;

“risk of sexual harm” means a risk of physical or psychological harm to the public
in the United Kingdom or any particular members of the public caused by the
qualifying relevant offender committing one or more of the offences listed in
Schedule 3.

Determination of application for review
SOA 2003 s.91C 1757 : Review of indefinite notification requirements: determination of
application for review
s.91C(1) - the relevant chief officer of police must, within 6 weeks of the latest date on which any
body to which a notification has been given under section 91B(8)(b) may give
information under section 91B(9)—
(a)

determine the application for review, and

(b)

give notice of the determination to the qualifying relevant offender.

s.91C(2) - for the purposes of the determination of an application for review under this section, a
qualifying relevant offender must satisfy the relevant chief officer of police that it is not
necessary for the purpose of protecting the public or any particular members of the
public from sexual harm for the qualifying relevant offender to remain subject to the
indefinite notification requirements.
s.91C(3) - if the relevant chief officer of police determines under this section that the qualifying
relevant offender should remain subject to the indefinite notification requirements, the
notice of the determination must:

s.91C(4)

(5)

1757

(a)

contain a statement of reasons for the determination, and

(b)

inform the qualifying relevant offender that he may appeal the determination in
accordance with section 91E.

If the relevant chief officer of police determines under this section that a qualifying
relevant offender should not remain subject to the indefinite notification requirements,
the qualifying relevant offender ceases to be subject to the indefinite notification
requirements on the date of receipt of the notice of determination.
The Secretary of State may by order amend the period in subsection (1).

Commencement: 30 July 2012, SI 2012/1883 art.3.
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SOA 2003 s.91D 1758 : Review of indefinite notification requirements: factors applying to
determination under section 91C
s.91D(1) - in determining an application for review under section 91C, the relevant chief officer of
police must—
(a)

have regard to information (if any) received from a responsible body;

(b)

consider the risk of sexual harm posed by the qualifying relevant offender and the
effect of a continuation of the indefinite notification requirements on the offender;
and

(c)

take into account the matters listed in subsection (2).

s.91D(2) - the matters are—

1758

(a)

the seriousness of the offence in relation to which the qualifying relevant offender
became subject to the indefinite notification requirements;

(b)

the period of time which has elapsed since the qualifying relevant offender
committed the offence (or other offences);

(c)

where the qualifying relevant offender falls within section 81(1), whether the
qualifying relevant offender committed any offence under section 3 of the Sex
Offenders Act 1997;

(d)

whether the qualifying relevant offender has committed any offence under section
91;

(e)

the age of the qualifying relevant offender at the qualifying date or further
qualifying date;

(f)

the age of the qualifying relevant offender at the time the offence referred to in
paragraph (a) was committed;

(g)

the age of any person who was a victim of any such offence (where applicable)
and the difference in age between the victim and the qualifying relevant offender
at the time the offence was committed;

(h)

any assessment of the risk posed by the qualifying relevant offender which has
been made by a responsible body under the arrangements for managing and
assessing risk established under section 325 of the Criminal Justice Act 2003;

(i)

any submission or evidence from a victim of the offence giving rise to the
indefinite notification requirements;

(j)

any convictions or findings made by a court (including by a court in Scotland,
Northern Ireland or countries outside the United Kingdom) in respect of the
qualifying relevant offender for any offence listed in Schedule 3 other than the
one referred to in paragraph (a);

(k)

any caution which the qualifying relevant offender has received for an offence
(including for an offence in Northern Ireland or countries outside the United
Kingdom) which is listed in Schedule 3;

(l)

any convictions or findings made by a court in Scotland, Northern Ireland or
countries outside the United Kingdom in respect of the qualifying relevant
offender for any offence listed in Schedule 5 where the behaviour of the
qualifying relevant offender since the date of such conviction or finding indicates
a risk of sexual harm;

Commencement: 30 July 2012, SI 2012/1883 art.3.
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(m)

any other submission or evidence of the risk of sexual harm posed by the
qualifying relevant offender;

(n)

any evidence presented by or on behalf of the qualifying relevant offender which
demonstrates that the qualifying relevant offender does not pose a risk of sexual
harm; and

(o)

any other matter which the relevant chief officer of police considers to be
appropriate.

s.91D(3) - in this section, a reference to a conviction, finding or caution for an offence committed
in a country outside the United Kingdom means a conviction, finding or caution for an
act which—
(a)

constituted an offence under the law in force in the country concerned, and

(b)

would have constituted an offence listed in Schedule 3 or Schedule 5 if it had
been done in any part of the United Kingdom.

Appeals
SOA 2003 s.91E 1759 : Review of indefinite notification requirements: appeals
s.91E(1) - a qualifying relevant offender may appeal against a determination of the relevant chief
officer of police under section 91C.
s.91E(2) - an appeal under this section may be made by complaint to a magistrates’ court within
the period of 21 days beginning with the day of receipt of the notice of determination.
s.91E(3) - a qualifying relevant offender may appeal under this section to any magistrates’ court
in a local justice area which includes any part of the police area for which the chief
officer is the relevant chief officer of police.
s.91E(4) - if the court makes an order that a qualifying relevant offender should not remain
subject to the indefinite notification requirements, the qualifying relevant offender
ceases to be subject to the indefinite notification requirements on the date of the order.
Guidance issued by Secretary of State
SOA 2003 s.91F 1760 : Review of indefinite notification requirements: guidance
s.91F(1) - the Secretary of State must issue guidance to relevant chief officers of police in relation
to the determination by them of applications made under section 91B.
s.91F(2) - the Secretary of State may, from time to time, revise the guidance issued under
subsection (1).
s.91F(3) - the Secretary of State must arrange for any guidance issued or revised under this
section to be published in such manner as the Secretary of State considers
appropriate.

1759
1760
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3.9.1.1.7

Breach

SOA 2003 s.91 1761 : Offences relating to notification
Offences
s.91(1) -

a person commits an offence if he–
(a)

fails, without reasonable excuse, to comply with section 83(1), 84(1), 84(4)(b),
85(1), 87(4) or 89(2)(b) or any requirement imposed by regulations made under
section 86(1); or

(b)

notifies to the police, in purported compliance with section 83(1), 84(1) or 85(1) or
any requirement imposed by regulations made under section 86(1), any
information which he knows to be false.

Penalties
s.91(2) -

a person guilty of an offence under this section is liable–
(a)

on summary conviction, to imprisonment for a term not exceeding 6 months or a
fine not exceeding the statutory maximum or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 5 years.

Interpretation/Clarification
s.91(3) -

a person commits an offence under paragraph (a) of subsection (1) on the day on
which he first fails, without reasonable excuse, to comply with section 83(1), 84(1) or
85(1) or a requirement imposed by regulations made under section 86(1), and
continues to commit it throughout any period during which the failure continues; but a
person must not be prosecuted under subsection (1) more than once in respect of the
same failure.

3.9.1.1.8

Certificates of conviction of offence under Sch.3

SOA 2003 s.92 1762 : Certificates for purposes of Part 2
s.92(1) -

s.92(2) -

subsection (2) applies where on any date a person is–
(a)

convicted of an offence listed in Schedule 3;

(b)

found not guilty of such an offence by reason of insanity; or

(c)

found to be under a disability and to have done the act charged against him in
respect of such an offence.

if the court by or before which the person is so convicted or found–
(a)

1761
1762

states in open court–
(i)

that on that date he has been convicted, found not guilty by reason of
insanity or found to be under a disability and to have done the act charged
against him, and

(ii)

that the offence in question is an offence listed in Schedule 3, and
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(b)

certifies those facts, whether at the time or subsequently,

the certificate is, for the purposes of this Part, evidence (or, in Scotland, sufficient
evidence) of those facts.
s.92(3) -

subsection (4) applies where on any date a person is, in England and Wales or
Northern Ireland, cautioned in respect of an offence listed in Schedule 3.

s.92(4) -

if the constable–
(a)

informs the person that he has been cautioned on that date and that the offence
in question is an offence listed in Schedule 3, and

(b)

certifies those facts, whether at the time or subsequently, in such form as the
Secretary of State may by order prescribe,

the certificate is, for the purposes of this Part, evidence (or, in Scotland, sufficient
evidence) of those facts.
s.92(4) -

proceedings for an offence under this section may be commenced in any court having
jurisdiction in any place where the person charged with the offence resides or is found.

3.9.1.2.

Terrorism cases

3.9.1.2.1

Introduction

CTA 2008 s.40 1763 : Scheme of this Part
s.40(1) -

s.40(2) -

s.40(3) -

1763

this Part imposes notification requirements on persons dealt with in respect of certain
offences—
(a)

sections 41 to 43 specify the offences to which this Part applies;

(b)

sections 44 to 46 make provision as to the sentences or orders triggering the
notification requirements;

(c)

sections 47 to 52 contain the notification requirements; and

(d)

section 53 makes provision as to the period for which the requirements apply.

this Part also provides for—
(a)

orders applying the notification requirements to persons dealt with outside the
United Kingdom for corresponding foreign offences (see section 57 and Schedule
4); and

(b)

orders imposing restrictions on travel outside the United Kingdom on persons
subject to the notification requirements (see section 58 and Schedule 5).

Schedule 6 provides for the application of this Part to service offences and related
matters.

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
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3.9.1.2.2

Who is liable to notification?

Trigger offences
CTA 2008 s.41 1764 : Offences to which this Part applies: terrorism offences
s.41(1) -

this Part applies to—
(a)

an offence under any of the following provisions of the Terrorism Act 2000
(c. 11)—
section 11 or 12 (offences relating to proscribed organisations),
sections 15 to 18 (offences relating to terrorist property),
section 38B (failure to disclose information about acts of terrorism),
section 54 (weapons training),
sections 56 to 61 (directing terrorism, possessing things and collecting
information for the purposes of terrorism and inciting terrorism outside the United
Kingdom);

(b)

an offence in respect of which there is jurisdiction by virtue of any of sections 62
to 63D of that Act (extra-territorial jurisdiction in respect of certain offences
committed outside the United Kingdom for the purposes of terrorism etc);

(c)

an offence under section 113 of the Anti-terrorism, Crime and Security Act 2001
(c. 24) (use of noxious substances or things);

(d)

an offence under any of the following provisions of Part 1 of the Terrorism Act
2006 (c. 11)—
sections 1 and 2 (encouragement of terrorism),
sections 5, 6 and 8 (preparation and training for terrorism),
sections 9, 10 and 11 (offences relating to radioactive devices and material and
nuclear facilities);

(e)

an offence in respect of which there is jurisdiction by virtue of section 17 of that
Act (extra-territorial jurisdiction in respect of certain offences committed outside
the United Kingdom for the purposes of terrorism etc).

s.41(2) -

this Part also applies to any ancillary offence in relation to an offence listed in
subsection (1).

s.41(3) -

the Secretary of State may by order amend subsection (1).

s.41(4) -

any such order is subject to affirmative resolution procedure.

s.41(5) -

an order adding an offence applies only in relation to offences dealt with after the order
comes into force.

s.41(6) -

an order removing an offence has effect in relation to offences whenever dealt with,
whether before or after the order comes into force.

1764
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s.41(7) -

where an offence is removed from the list, a person subject to the notification
requirements by reason of that offence being listed (and who is not otherwise subject
to those requirements) ceases to be subject to them when the order comes into force.

CTA 2008 s.42 1765 : Offences to which this Part applies: offences having a terrorist
connection
s.42(1) -

this Part applies to—
(a)

an offence as to which a court has determined under section 30 (sentences for
offences with a terrorist connection: England and Wales) that the offence has a
terrorist connection, and

(b)

an offence in relation to which section 31 applies (sentences for offences with
terrorist connection: Scotland).

s.42(2) -

a person to whom the notification requirements apply by virtue of such a determination
as is mentioned in subsection (1)(a) may appeal against it to the same court, and
subject to the same conditions, as an appeal against sentence.

s.42(3) -

if the determination is set aside on appeal, the notification requirements are treated as
never having applied to that person in respect of the offence.

s.42(4) -

where an order is made under section 33 removing an offence from the list in Schedule
2, a person subject to the notification requirements by reason of that offence being so
listed (and who is not otherwise subject to those requirements) ceases to be subject to
them when the order comes into force.

CTA 2008 s.43 1766 : Offences dealt with before commencement
s.43(1) -

s.43(2) -

this Part applies to a person dealt with for an offence before the commencement of this
Part only if—
(a)

the offence is on the commencement of this Part within section 41(1) or (2)
(offences to which this Part applies: terrorism offences), and

(b)

immediately before the commencement of this Part the person—

1766

is imprisoned or detained in pursuance of the sentence passed or order
made in respect of the offence,

(ii)

would be so imprisoned or detained but for being unlawfully at large, absent
without leave, on temporary leave or leave of absence, or on bail pending
an appeal, or

(iii)

is on licence, having served the custodial part of a sentence of
imprisonment in respect of the offence.

in relation to a person dealt with for an offence before the commencement of this
Part—
(a)

1765

(i)

any reference in this Part to a sentence or order under a specified statutory
provision includes a sentence or order under any corresponding earlier statutory
provision;
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(b)

any reference in this Part to a person being or having been found to be under a
disability and to have done the act charged against them in respect of an offence
includes a reference to their being or having been found—
(i)

unfit to be tried for the offence,

(ii)

insane so that their trial for the offence cannot or could not proceed, or

(iii)

unfit to be tried and to have done the act charged against them in respect
of the offence.

To whom do the notification requirements apply?
CTA 2008 s.44 1767 : Persons to whom the notification requirements apply
s.44 -

the notification requirements apply to a person who—
(a)

is aged 16 or over at the time of being dealt with for an offence to which this Part
applies, and

(b)

is made subject in respect of the offence to a sentence or order within section 45
(sentences or orders triggering notification requirements).

CTA 2008 s.45 1768 : Sentences or orders triggering notification requirements
s.45(1) The notification requirements apply to a person who in England and Wales—
(a)

has been convicted of an offence to which this Part applies and sentenced in
respect of the offence to—
(i)

imprisonment or custody for life,

(ii)

imprisonment or detention in a young offender institution for a term of 12
months or more,

(iii)

imprisonment or detention in a young offender institution for public
protection under section 225 of the Criminal Justice Act 2003 (c. 44),

(iv)

detention for life or for a period of 12 months or more under section 91 of
the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6) (offenders
under 18 convicted of certain serious offences),

(v)

a detention and training order for a term of 12 months or more under
section 100 of that Act (offenders under age of 18),

(vi)

detention for public protection under section 226 of the Criminal Justice Act
2003 (serious offences committed by persons under 18), or

(via) detention under section 226B of that Act (extended sentence of detention
for certain dangerous offenders aged under 18),
(vii) detention during Her Majesty’s pleasure; or
(b)

1767
1768

has been—
(i)

convicted of an offence to which this Part applies carrying a maximum term
of imprisonment of 12 months or more,

(ii)

found not guilty by reason of insanity of such an offence, or
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(iii)

found to be under a disability and to have done the act charged against
them in respect of such an offence,

and made subject in respect of the offence to a hospital order.
s.45(2) -

the notification requirements apply to a person who in Scotland—
(a)

(b)

has been convicted of an offence to which this Part applies and sentenced in
respect of the offence to—
(i)

imprisonment or detention in a young offenders institution for life,

(ii)

imprisonment or detention in a young offenders institution for a term of 12
months or more,

(iii)

an order for lifelong restriction under section 210F of the Criminal
Procedure (Scotland) Act 1995 (c. 46),

(iv)

detention without limit of time under section 205(2) of that Act (punishment
for murder for offenders under 18), or

(v)

detention for a period of 12 months or more under section 208 of that Act
(detention of children convicted on indictment); or

has been—
(i)

convicted of an offence to which this Part applies carrying a maximum term
of imprisonment of 12 months or more,

(ii)

acquitted of such an offence by reason of the special defence set out in
section 51A of that Act (criminal responsibility of persons with mental
disorder), or

(iii)

found, following an examination of facts under section 55 of that Act
(examination of facts where person unfit for trial) in relation to such an
offence, to have done the act or omission constituting the offence,

and made subject in respect of the offence to a hospital order.
s.45(3) -

the notification requirements apply to a person who in Northern Ireland—
(a)

has been convicted of an offence to which this Part applies and sentenced in
respect of the offence to—
(i)

imprisonment for life,

(ii)

imprisonment or detention in a young offenders centre for a term of 12
months or more,

(iii)

an indeterminate custodial sentence under Article 13 of the Criminal Justice
(Northern Ireland) Order 2008 (S.I. 2008/1216 (N.I. 1)),

(iv)

an extended custodial sentence under Article 14(5) of that Order (offenders
under 21 convicted of certain offences),

(v)

a juvenile justice centre order under Article 39 of the Criminal Justice
(Children) (Northern Ireland) Order 1998 (S.I. 1998/1504 (N.I. 9)) for a
period of 12 months or more,

(vi)

detention during the pleasure of the [Minister in charge of the Department
of Justice] 4 under Article 45(1) of that Order (punishment of certain grave
crimes committed by a child), or

(vii) detention under Article 45(2) of that Order for a period of 12 months or
more (other serious offences committed by a child); or
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(b)

has been—
(i)

convicted of an offence to which this Part applies carrying a maximum term
of imprisonment of 12 months or more,

(ii)

found not guilty by reason of insanity of such an offence, or

(iii)

found to be unfit to be tried and to have done the act charged against them
in respect of such an offence,

and made subject in respect of the offence to a hospital order.
s.45(4) -

s.45(5) -

the references in this section to an offence carrying a maximum term of imprisonment
of 12 months or more—
(a)

are to an offence carrying such a maximum term in the case of a person who has
attained the age of 21 (18 in relation to England and Wales), and

(b)

include an offence carrying in the case of such a person a maximum term of life
imprisonment and an offence for which in the case of such a person the sentence
is fixed by law as life imprisonment.

in relation to any time before the coming into force of section 61 of the Criminal Justice
and Court Services Act 2000 (c. 43) subsection (4)(a) above has effect with the
omission of the words “(18 in relation to England and Wales)”.

Power to amend sentences etc. to which notification applies
CTA 2008 s.46 1769 : Power to amend specified terms or periods of imprisonment or detention
s.46(1) -

the Secretary of State may by order amend the provisions of section 45 referring to a
specified term or period of imprisonment or detention.

s.46(2) -

an order reducing a specified term or period has effect only in relation to persons dealt
with after the order comes into force.

s.46(3) -

where an order increases a specified term or period—

s.46(4) -

1769

(a)

it has effect in relation to persons dealt with at any time, whether before or after
the order comes into force, and

(b)

a person who would not have been subject to the notification requirements if the
order had been in force when the offence was dealt with (and who is not
otherwise subject to those requirements) ceases to be subject to the
requirements when the order comes into force.

an order under this section is subject to affirmative resolution procedure.
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3.9.1.2.3

The obligations under the regime

Initial notification
CTA 2008 s.47 1770 : Initial notification
s.47(1) -

a person to whom the notification requirements apply must notify the following
information to the police within the period of three days beginning with the day on
which the person is dealt with in respect of the offence in question.

s.47(2) -

the information required is—

s.47(3) -

(a)

date of birth;

(b)

national insurance number;

(c)

name on the date on which the person was dealt with in respect of the offence
(where the person used one or more other names on that date, each of those
names);

(d)

home address on that date;

(e)

name on the date on which notification is made (where the person uses one or
more other names on that date, each of those names);

(f)

home address on the date on which notification is made;

(g)

address of any other premises in the United Kingdom at which, at the time the
notification is made, the person regularly resides or stays;

(h)

any prescribed information.

in subsection (2) “prescribed” means prescribed by regulations made by the Secretary
of State.
Such regulations are subject to affirmative resolution procedure.

s.47(4) -

s.47(5) -

1770

in determining the period within which notification is to be made under this section,
there shall be disregarded any time when the person is—
(a)

remanded in or committed to custody by an order of a court,

(b)

serving a sentence of imprisonment or detention,

(c)

detained in a hospital, or

(d)

detained under the Immigration Acts.

this section does not apply to a person who—
(a)

is subject to the notification requirements in respect of another offence (and does
not cease to be so subject before the end of the period within which notification is
to be made), and

(b)

has complied with this section in respect of that offence.
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s.47(6) -

in the application of this section to a person dealt with for an offence before the
commencement of this Part who, immediately before commencement—
(a)

would be imprisoned or detained in respect of the offence but for being unlawfully
at large, absent without leave, on temporary leave or leave of absence, or on bail
pending an appeal, or

(b)

is on licence, having served the custodial part of a sentence of imprisonment in
respect of the offence,

the reference in subsection (1) to the day on which the person is dealt with in respect
of the offence shall be read as a reference to the commencement of this Part.
Changes to circumstances
CTA 2008 s.48 1771 : Notification of changes
s.48(1) -

a person to whom the notification requirements apply who uses a name that has not
previously been notified to the police must notify the police of that name.

s.48(2) -

if there is a change of the home address of a person to whom the notification
requirements apply, the person must notify the police of the new home address.

s.48(3) -

a person to whom the notification requirements apply who resides or stays at premises
in the United Kingdom the address of which has previously not been notified to the
police—
(a)

for a period of 7 days, or

(b)

for two or more periods, in any period of 12 months, that taken together amount
to 7 days,

must notify the police of the address of those premises.
s.48(4) -

a person to whom the notification requirements apply who is released—
(a)

from custody pursuant to an order of a court,

(b)

from imprisonment or detention pursuant to a sentence of a court,

(c)

from detention in a hospital, or

(d)

from detention under the Immigration Acts,

must notify the police of that fact.
This does not apply if the person is at the same time required to notify the police under
section 47 (initial notification).
s.48(5) -

a person who is required to notify information within section 47(2)(h) (prescribed
information) must notify the police of the prescribed details of any prescribed changes
in that information.

s.48(6) -

in subsection (5) “prescribed” means prescribed by regulations made by the Secretary
of State.
Such regulations are subject to affirmative resolution procedure.

1771
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s.48(7) -

notification under this section must be made before the end of the period of three days
beginning with the day on which the event in question occurs. Where subsection (3)
applies that is the day with which the period referred to in paragraph (a) or (b) (as the
case may be) ends.

s.48(8) -

in determining the period within which notification is to be made under this section,
there shall be disregarded any time when the person is—

s.48(9) -

(a)

remanded in or committed to custody by an order of a court,

(b)

serving a sentence of imprisonment or detention,

(c)

detained in a hospital, or

(d)

detained under the Immigration Acts.

references in this section to previous notification are to previous notification by the
person under section 47 (initial notification), this section, section 49 (periodic
re-notification) or section 56 (notification on return after absence from UK).

s.48(10) - notification under this section must be accompanied by re-notification of the other
information mentioned in section 47(2).
Re-notification
CTA 2008 s.49 1772 : Periodic re-notification
s.49(1) -

a person to whom the notification requirements apply must, within the period of one
year after last notifying the police in accordance with—
(a)

section 47 (initial notification),

(b)

section 48 (notification of change),

(c)

this section, or

(d)

section 56 (notification on return after absence from UK),

re-notify to the police the information mentioned in section 47(2).
s.49(2) -

s.49(3) -

1772

subsection (1) does not apply if the period referred to in that subsection ends at a time
when the person is—
(a)

remanded in or committed to custody by an order of a court,

(b)

serving a sentence of imprisonment or detention,

(c)

detained in a hospital, or

(d)

detained under the Immigration Acts.

in that case section 48(4) and (10) (duty to notify of release and to re-notify other
information) apply when the person is released.
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Method of notification
CTA 2008 s.50 1773 : Method of notification and related matters
s.50(1) -

s.50(2) -

this section applies to notification under—
(a)

section 47 (initial notification),

(b)

section 48 (notification of change),

(c)

section 49 (periodic re-notification), or

(d)

section 56 (notification on return after absence from UK).

notification must be made by the person—
(a)

attending at a police station in the person’s local police area, and

(b)

making an oral notification to a police officer or to a person authorised for the
purpose by the officer in charge of the station.

s.50(3) -

a person making a notification under section 48 (notification of change) in relation to
premises referred to in subsection (3) of that section may make the notification at a
police station that would fall within subsection (2)(a) above if the address of those
premises were the person’s home address.

s.50(4) -

the notification must be acknowledged.

s.50(5) -

the acknowledgement must be in writing, and in such form as the Secretary of State
may direct.

s.50(6) -

the person making the notification must, if requested to do so by the police officer or
person to whom the notification is made, allow the officer or person to—
(a)

take the person’s fingerprints,

(b)

photograph any part of the person, or

(c)

do both these things,

for the purpose of verifying the person’s identity.
CTA 2008 s.51 1774 : Meaning of “local police area”
s.51(1) -

s.51(2) -

for the purposes of section 50(2) (method of notification) a person’s “local police area”
means—
(a)

the police area in which the person’s home address is situated;

(b)

in the absence of a home address, the police area in which the home address
last notified is situated;

(c)

in the absence of a home address and of any such notification, the police area in
which the court of trial was situated.

in subsection (1)(c) “the court of trial” means—
(a)

1773
1774

the court by or before which the conviction or finding was made by virtue of which
the notification requirements apply to the person, or
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(b)

if that conviction or finding was one substituted on an appeal or reference, the
court by or before which the proceedings were taken from which the appeal or
reference was brought.

s.51(3) -

this section and section 50(2) apply in relation to Northern Ireland as if Northern Ireland
were a police area.

s.51(4) -

this section and section 50(2) apply in relation to Scotland as if Scotland were a police
area.

3.9.1.2.4

For how long do the notification requirements apply?

CTA 2008 s.53 1775 : Period for which notification requirements apply
s.53(1) -

the period for which the notification requirements apply is—
(a)

(b)

(c)
s.53(2) -

(ii)

receives in respect of the offence a sentence within subsection (2);

15 years in the case of a person who—
(i)

is aged 18 or over at the time of conviction for the offence, and

(ii)

receives in respect of the offence a sentence within subsection (3);

10 years in any other case.

in England and Wales—
(i)

imprisonment or custody for life,

(ii)

imprisonment or detention in a young offender institution for a term of 10
years or more,

(iii)

imprisonment or detention in a young offender institution for public
protection under section 225 of the Criminal Justice Act 2003 (c. 44),

(iv)

detention during Her Majesty’s pleasure;

(iv)

an extended custodial sentence for a term of 10 years or more under Article
14(5) of that Order (offenders under 21 convicted of certain offences),

(v)

detention during the pleasure of the Minister in charge of the Department of
Justice under Article 45(1) of the Criminal Justice (Children) (Northern
Ireland) Order 1998 (S.I. 1998/1504 (N.I. 9)).

in England and Wales, imprisonment or detention in a young offender institution
for a term of 5 years or more but less than 10 years;

(finding of disability, etc) is subsequently tried for the offence, the period resulting from
that finding ends—
(a)

1775

is aged 18 or over at the time of conviction for the offence, and

the sentences in respect of which a 15 year period applies are—
(a)

(3)(b)(iii)

(i)

the sentences in respect of which a 30 year period applies are—
(a)

s.53(3) -

30 years in the case of a person who—

if the person is acquitted, at the conclusion of the trial;
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(b)
s.53(6) -

s.53(7) -

3.9.1.2.5

if the person is convicted, when the person is again dealt with in respect of the
offence.

for the purposes of determining the length of the period—
(a)

a person who has been sentenced in respect of two or more offences to which
this Part applies to consecutive terms of imprisonment is treated as if sentenced,
in respect of each of the offences, to a term of imprisonment equal to the
aggregate of the terms; and

(b)

a person who has been sentenced in respect of two or more such offences to
concurrent terms of imprisonment (X and Y) that overlap for a period (Z) is
treated as if sentenced, in respect of each of the offences, to a term of
imprisonment equal to X plus Y minus Z.

in determining whether the period has expired, there shall be disregarded any period
when the person was—
(a)

remanded in or committed to custody by an order of a court,

(b)

serving a sentence of imprisonment or detention,

(c)

detained in a hospital, or

(d)

detained under the Immigration Acts.

Absence from UK

CTA 2008 s.52 1776 : Travel outside the United Kingdom
s.52(1) -

s.52(2) -

the Secretary of State may by regulations make provision requiring a person to whom
the notification requirements apply who leaves the United Kingdom—
(a)

to notify the police of their departure before they leave, and

(b)

to notify the police of their return if they subsequently return to the United
Kingdom.

notification of departure must disclose—
(a)

the date on which the person intends to leave the United Kingdom;

(b)

the country (or, if there is more than one, the first country) to which the person
will travel;

(c)

the person’s point of arrival (determined in accordance with the regulations) in
that country;

(d)

any other information required by the regulations.

s.52(3) -

notification of return must disclose such information as is required by the regulations
about the person’s return to the United Kingdom.

s.52(4) -

notification under this section must be given in accordance with the regulations.

s.52(5) -

regulations under this section are subject to affirmative resolution procedure.

1776
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Counter-Terrorism Act 2008 (Foreign Travel Notification Requirements) Regulations 2009
(SI 2009/2493)
1.— Citation, commencement, interpretation and application
(1)

These Regulations may be cited as the Counter-Terrorism Act 2008 (Foreign Travel
Notification Requirements) Regulations 2009 and shall come into force twenty-one
days after the day on which they are made.

(2)

In these Regulations—
(a)

a reference to section 52 is a reference to section 52 of the Counter-Terrorism
Act 2008, and

(b)

“the 2008 Act” means the Counter-Terrorism Act 2008.

2.— Determination of point of arrival
(1)

For the purposes of section 52(2)(c) and these Regulations, a person’s point of arrival
is to be determined in accordance with this regulation.

(2)

Where a person will arrive in a country by rail, sea or air, the point of arrival is the
station, port or airport at which the person will first disembark.

(3)

Where a person will arrive in a country by any other means, the point of arrival is the
place at which the person will first enter the country.

3.— Notification of departure: requirement and content
(1)

This regulation applies to a person to whom the notification requirements in Part 4 of
the 2008 Act apply and who intends to leave the United Kingdom for a period of three
days or more.

(2)

A person to whom this regulation applies must notify the required information to the
police.

(3)

For the purposes of this and the following regulation, the “required information” is—

1052

(a)

the information that must be disclosed in accordance with section 52(2)(a) to (c),
and

(b)

so much of the following information as the person holds—
(i)

where the person intends to travel to more than one country outside the
United Kingdom, the person’s point of arrival in each such country (other
than the point of arrival specified in section 52(2)(c)),

(ii)

the name of the carrier the person intends to use to leave the United
Kingdom and to return to the United Kingdom,

(iii)

the name of any carrier the person intends to use to travel between
countries while outside the United Kingdom,

(iv)

the address or other place at which the person intends to stay for their first
night outside the United Kingdom,

(v)

where the person intends to return to the United Kingdom on a particular
date, that date, and

(vi)

where the person intends to return to the United Kingdom at a particular
point of arrival, that point of arrival.
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4.— Notification of departure: timing
(1)

(2)

Where a person knows any of the required information more than seven days before
the date of their intended departure, the person must notify such of the required
information as the person holds—
(a)

not less than seven days before that date (“the seven day notification
requirement”), or

(b)

if the person has a reasonable excuse for not complying with the seven day
notification requirement, as soon as practicable but in any event not less than
twenty-four hours before that date.

Where the person has notified the police in accordance with paragraph (1) but—
(a)

the information so notified does not contain all the required information, or

(b)

at any time prior to their intended departure, the information so notified becomes
inaccurate,

the person must notify to the police the remaining required information or the changes
to the required information as the case may be in accordance with the rule in
paragraph (4).
(3)

Where a person does not know any of the required information more than seven days
before the date of their intended departure, the person must notify the required
information to the police in accordance with the rule in paragraph (4).

(4)

The rule is that the person must make the notification—
(a)

not less than twenty-four hours before the date of their intended departure (“the
twenty-four hour notification requirement”), or

(b)

if the person has a reasonable excuse for not complying with the twenty-four hour
notification requirement, as soon as practicable but in any event before the
person’s departure from the United Kingdom.

5.— Notification of return
(1)

This regulation applies to a person to whom the notification requirements in Part 4 of
the 2008 Act apply and who returns to the United Kingdom after leaving the United
Kingdom for a period of three days or more.

(2)

Subject to paragraph (4), a person to whom this regulation applies must notify the
following information to the police within the period of three days beginning with the
day on which the person returns to the United Kingdom.

(3)

The information is—

(4)

(a)

the date of the person’s return to the United Kingdom, and

(b)

the person’s point of arrival in the United Kingdom.

Paragraph (2) does not apply to a person who notified to the police in accordance with
regulation 4 a date and a point of arrival as specified in regulation 3(3)(b)(v) and (vi),
and whose return to the United Kingdom was on that date and at that point of arrival.
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6.— Method of notification
(1)

Notification in accordance with regulation 4(1) or 5(2) must be made by the person—

(2)

(a)

attending at a police station in the person’s local police area; and

(b)

making an oral notification to a police officer or to a person authorised for the
purpose by the officer in charge of the station.

Notification in accordance with regulation 4(2) or 4(3) must be made by the person—

(3)

(a)

attending at a police station, and

(b)

making an oral notification to a police officer or to a person authorised for the
purpose by the officer in charge of the station.

The person making a notification in accordance with these Regulations must inform the
police officer or person to whom the notification is made of their—

(4)

(a)

name,

(b)

home address, and

(c)

date of birth.

A person making a notification in accordance with regulation 4(2) must also inform the
police officer or person to whom the notification is made of the police station at which
the person made a notification in accordance with regulation 4(1) in respect of the
intended departure.

7.— Transitional provision
These Regulations do not apply to a person—
(a)

whose intended date of departure from the United Kingdom is less than eight
days before the date on which these Regulations come into force, or

(b)

who is outside the United Kingdom on the date on which these Regulations come
into force,

in respect of that absence from the United Kingdom.
CTA 2008 s.55 1777 : Effect of absence abroad
s.55(1) -

if a person to whom the notification requirements apply is absent from the United
Kingdom for any period the following provisions apply.

s.55(2) -

during the period of absence the period for which the notification requirements apply
continues to run.

s.55(3) -

the period of absence does not affect the obligation under section 47 (initial
notification).
This is subject to subsection (4).

s.55(4) -

Section 47 does not apply if—
(a)

1777

the period of absence begins before the end of the period within which
notification must be made under that section, and
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(b)
s.55(5) -

the person’s absence results from the person’s removal from the United
Kingdom.

Section 48 (notification of changes)—
(a)

applies in relation to an event that occurs before the period of absence, but

(b)

does not apply in relation to an event that occurs during the period of absence.

Paragraph (a) is subject to subsection (6).
s.55(6) -

Section 48 does not apply in relation to an event that occurs before the period of
absence if:
(a)

the period of absence begins before the end of the period within which
notification must be made under that section, and

(b)

the person’s absence results from the person’s removal from the United
Kingdom.

s.55(7) -

Section 49 (periodic re-notification) does not apply if the period referred to in
subsection (1) of that section ends during the period of absence.

s.55(8) -

Section 53(7) (disregard of period of custody etc) applies in relation to the period of
absence as if it referred to any period when the person was—

s.55(9) -

(a)

remanded in or committed to custody by an order of a court outside the United
Kingdom,

(b)

serving a sentence of imprisonment or detention imposed by such a court,

(c)

detained in a hospital pursuant to an order of such a court that is equivalent to a
hospital order, or

(d)

subject to a form of detention outside the United Kingdom that is equivalent to
detention under the Immigration Acts.

references in this section and section 56 to a person’s removal from the United
Kingdom include:
(a)

the person’s removal from the United Kingdom in accordance with the
Immigration Acts,

(b)

the person’s extradition from the United Kingdom, or

(c)

the person’s transfer from the United Kingdom to another country pursuant to a
warrant under section 1 of the Repatriation of Prisoners Act 1984 (c. 47).

CTA 2008 s.56 1778 : Notification on return after absence from UK
s.56(1) -

this section applies if, before the end of the period for which the notification
requirements apply, a person to whom the requirements apply returns to the United
Kingdom after a period of absence and—
(a)

1778

the person was not required to make a notification under section 47 (initial
notification),
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(b)

(c)

there has been a change to any of the information last notified to the police in
accordance with—
(i)

section 47,

(ii)

section 48 (notification of changes),

(iii)

section 49 (periodic re-notification), or

(iv)

this section, or

the period referred to in section 49(1) (period after which re-notification required)
ended during the period of absence.

s.56(2) -

the person must notify or (as the case may be) re-notify to the police the information
mentioned in section 47(2) within the period of three days beginning with the day of
return.

s.56(3) -

in determining the period within which notification is to be made under this section,
there shall be disregarded any time when the person is—

s.56(4) -

(a)

remanded in or committed to custody by an order of a court,

(b)

serving a sentence of imprisonment or detention,

(c)

detained in a hospital, or

(d)

detained under the Immigration Acts.

this section does not apply if—
(a)

the person subsequently leaves the United Kingdom,

(b)

the period of absence begins before the end of the period within which
notification must be made under this section, and

(c)

the person’s absence results from the person’s removal from the United
Kingdom.

s.56(5) -

the obligation under this section does not affect any obligation to notify information
under section 52(3) (regulations requiring notification of return etc).

3.9.1.2.6

Breach

CTA 2008 s.54 1779 : Offences relating to notification
s.54(1) -

a person commits an offence who—
(a)

fails without reasonable excuse to comply with—
section 47 (initial notification),
section 48 (notification of changes),
section 49 (periodic re-notification),
section 50(6) (taking of fingerprints or photographs),
any regulations made under section 52(1) (travel outside United Kingdom), or
section 56 (notification on return after absence from UK); or

1779
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(b)

notifies to the police in purported compliance with—
section 47 (initial notification),
section 48 (notification of changes),
section 49 (periodic re-notification),
any regulations made under section 52(1) (travel outside United Kingdom), or
section 56 (notification on return after absence from UK),
any information that the person knows to be false.

s.54(2) -

s.54(3) -

a person guilty of an offence under this section is liable—
(a)

on summary conviction, to imprisonment for a term not exceeding 12 months or a
fine not exceeding the statutory maximum or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 5 years or
a fine or both.

in the application of subsection (2)(a)—
(a)

in England and Wales, in relation to an offence committed before the
commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), or

(b)

in Northern Ireland,

for “12 months” substitute “6 months”.
s.54(4) -

a person—
(a)

commits an offence under subsection (1)(a) above on the day on which the
person first fails without reasonable excuse to comply with—
section 47 (initial notification),
section 48 (notification of changes),
section 49 (periodic re-notification),
any regulations made under section 52(1) (travel outside United Kingdom), or
section 56 (notification on return after absence from UK), and

(b)

continues to commit it throughout any period during which the failure continues.

But a person must not be prosecuted under subsection (1) more than once in respect
of the same failure.
s.54(5) -

proceedings for an offence under this section may be commenced in any court having
jurisdiction in any place where the person charged with the offence resides or is found.
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3.9.1.2.7

Notification orders: Offences outside the UK

CTA 2008 s.57 1780 : Notification orders
s.57 -

Schedule 4 makes provision for notification orders applying the notification
requirements of this Part to persons who have been dealt with outside the United
Kingdom in respect of a corresponding foreign offence.

What is a notification order?
CTA 2008 Sch.4 1781 : Notification orders
para.1 -

a “notification order” is an order applying the notification requirements of this Part to a
person who has been dealt with outside the United Kingdom in respect of a
corresponding foreign offence.

What is a “corresponding foreign offence”?
CTA 2008 Sch.4 1782 : Notification orders
para.2(1) - a “corresponding foreign offence” means an act that—
(a)

constituted an offence under the law in force in a country outside the United
Kingdom, and

(b)

corresponds to an offence to which this Part applies.

para.2(2) For this purpose an act punishable under the law in force in a country outside the United
Kingdom is regarded as constituting an offence under that law however it is described
in that law.
para.2(3) - an act corresponds to an offence to which this Part applies if—
(a)

it would have constituted an offence to which this Part applies by virtue of section
41 if it had been done in any part of the United Kingdom, or

(b)

it was, or took place in the course of, an act of terrorism or was done for the
purposes of terrorism.

para.2(4) - on an application for a notification order the condition in sub-paragraph (3)(a) or (b) is
to be taken to be met unless—
(a)

(b)

1780

the defendant serves on the applicant, not later than rules of court may provide, a
notice—
(i)

stating that, on the facts as alleged with respect to the act concerned, the
condition is not in the defendant’s opinion met,

(ii)

showing the defendant’s grounds for that opinion, and

(iii)

requiring the applicant to prove that the condition is met; or

the court permits the defendant to require the applicant to prove that the
condition is met without service of such a notice.

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1782
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1781
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What are the conditions for making a notification order?
CTA 2008 Sch.4 1783 : Notification orders
para.3(1) - the conditions for making a notification order in respect of a person are as follows.
para.3(2) - the first condition is that under the law in force in a country outside the United
Kingdom—
(a)

the person has been convicted of a corresponding foreign offence and has
received in respect of the offence a sentence equivalent to a sentence mentioned
in section 45(1)(a), (2)(a) or (3)(a), or

(b)

a court exercising jurisdiction under that law has, in respect of a corresponding
foreign offence—
(i)

convicted the person or made a finding in relation to the person equivalent
to a finding mentioned in section 45(1)(b)(ii) or (iii), (2)(b)(ii) or (iii) or
(3)(b)(ii) or (iii) (finding of insanity or disability), and

(ii)

made the person subject to an order equivalent to a hospital order.

para.3(3) - this condition is not met if there was a flagrant denial of the person’s right to a fair trial.
para.3(4) - the second condition is that—
(a)

the sentence was imposed or order made after the commencement of this Part,
or

(b)

the sentence was imposed or order made before the commencement of this Part
and immediately before that time the person—
(i)

was imprisoned or detained in pursuance of the sentence or order,

(ii)

would have been so imprisoned or detained but for being unlawfully at large
or otherwise unlawfully absent, lawfully absent on a temporary basis or on
bail pending an appeal, or

(iii)

had been released on licence, or was subject to an equivalent form of
supervision, having served the whole or part of a sentence of imprisonment
for the offence.

para.3(5) - the third condition is that the period for which the notification requirements would apply
in respect of the offence (in accordance with section 53 as modified by paragraph 8(e))
has not expired.
para.3(6) - if on an application for a notification order it is proved that the conditions in subparagraphs (2), (4) and (5) are met, the court must make the order.

1783

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
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Applications
CTA 2008 Sch.4 1784 : Notification orders
para.4(1) - in England and Wales an application for a notification order in respect of a person may
only be made by a chief officer of police.
para.4(2) - an application may only be made if—
(a)

the person resides in the chief officer’s police area, or

(b)

the chief officer believes that the person is in, or is intending to come to, that
area.

para.4(3) - the application must be made to the High Court.
The effect of a notification order
CTA 2008 Sch.4 1785 : Notification orders
para.7 -

the effect of a notification order is that the notification requirements of this Part apply to
the person in respect of whom it is made.

Modifications
CTA 2008 Sch.4 1786 : Notification orders
para.8 -

1784

the provisions of this Part have effect with the following adaptations in relation to
foreign proceedings and cases where the notification requirements apply because a
notification order has been made—
(a)

in section 61(1) (references to dealing with an offence) for “being sentenced, or
made subject to a hospital order” substitute “being made subject by the foreign
court to a sentence or order within paragraph 3(2)(a) or (b) of Schedule 4”;

(b)

in section 61(2) (references to time when person dealt with for an offence) for
paragraphs (a) to (c) substitute “by the foreign court of first instance”;

(c)

for the purposes of section 47 (initial notification) the period within which
notification is to be made begins with the date of service of the notification order;

(d)

in section 51 (meaning of “local police area”) the reference in subsection (1)(c) to
the court of trial shall be read as a reference to the court by which the notification
order was made;

(e)

in section 53 (period for which notification requirements apply) a reference to a
sentence or order of any description is to be read as a reference to an equivalent
sentence or order of the foreign court.

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1786
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1785
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3.9.1.2.8

Foreign travel restriction orders

CTA 2008 s.58 1787 : Foreign travel restriction orders
s.58 -

Schedule 5 makes provision for foreign travel restriction orders prohibiting persons to
whom the notification requirements apply from—
(a)

travelling to a country outside the United Kingdom named or described in the
order,

(b)

travelling to any country outside the United Kingdom other than a country named
or described in the order, or

(c)

travelling to any country outside the United Kingdom.

What is a foreign travel restriction order?
CTA 2008 Sch.5 1788 : Foreign travel restriction orders
para.1 -

a foreign travel restriction order is an order prohibiting the person to whom it applies
from doing whichever of the following is specified in the order—
(a)

travelling to a country outside the United Kingdom named or described in the
order;

(b)

travelling to any country outside the United Kingdom other than a country named
or described in the order;

(c)

travelling to any country outside the United Kingdom.

Conditions for making an order
CTA 2008 Sch.5 1789 : Foreign travel restriction orders
para.2(1) - the conditions for making a foreign travel restriction order in respect of a person are as
follows.
para.2(2) - the first condition is that the notification requirements apply to the person.
para.2(3) - the second condition is that the person’s behaviour since the person was dealt with for
the offence by virtue of which those requirements apply makes it necessary for a
foreign travel restriction order to be made to prevent the person from taking part in
terrorism activity outside the United Kingdom.
para.2(4) - if the person was dealt with for the offence before the commencement of this Part, the
condition in sub-paragraph (3) is not met unless the person has acted in that way since
the commencement of this Part.
para.2(5) - if on an application for a foreign travel restriction order the court is satisfied that the
conditions in sub-paragraphs (2) and (3) are met, it may make a foreign travel
restriction order.

1787

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1789
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1788
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Applications: England and Wales
CTA 2008 Sch.5 1790 : Foreign travel restriction orders
para.3(1) - in England and Wales an application for a foreign travel restriction order in respect of a
person may only be made by a chief officer of police.
para.3(2) - an application may only be made if—
(a)

the person resides in the chief officer’s police area, or

(b)

the chief officer believes that the person is in, or is intending to come to, that
area.

para.3(3) - the application must be made by complaint to a magistrates’ court whose commission
area includes any part of the chief officer’s police area.
The extent of the order
CTA 2008 Sch.5 1791 : Foreign travel restriction orders
para.6(1) - a foreign travel restriction order may prohibit the person to whom it applies—
(a)

from travelling to any country outside the United Kingdom named or described in
the order; or

(b)

from travelling to any country outside the United Kingdom other than a country
named or described in the order; or

(c)

from travelling to any country outside the United Kingdom.

para.6(2) - the order must only impose such prohibitions as are necessary for the purpose of
preventing the person from taking part in terrorism activity outside the United Kingdom.
para.6(3) - a foreign travel restriction order containing a prohibition within sub-paragraph (1)(c)
must require the person to whom it applies to surrender all that person’s passports, at
a police station specified in the order—
(a)

on or before the date when the prohibition takes effect, or

(b)

within a period specified in the order.

para.6(4) - any passports surrendered must be returned as soon as reasonably practicable after
the person ceases to be subject to a foreign travel restriction order containing such a
prohibition.
Length of the order
CTA 2008 Sch.5 1792 : Foreign travel restriction orders
para.7(1) - a foreign travel restriction order has effect for a fixed period of not more than 6 months.
para.7(2) - the period must be specified in the order.

1790

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1792
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1791
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para.7(3) - a foreign travel restriction order ceases to have effect if a court (whether the same or
another court) makes another foreign travel restriction order in relation to the person to
whom the earlier order applies.
Variation, renewal, discharge: England and Wales
CTA 2008 Sch.5 1793 : Foreign travel restriction orders
para.8(1) - in England and Wales an application for an order varying, renewing or discharging a
foreign travel restriction order may be made by:
(a)

the person subject to the order;

(b)

the chief officer of police on whose application the order was made;

(c)

the chief officer of police for the area in which the person subject to the order
resides; or

(d)

a chief officer of police who believes that the person subject to the order is in, or
is intending to come to, the officer’s police area.

para.8(2) - the application must be made by complaint to—
(a)

a magistrates’ court for the same area as the court that made the order,

(b)

a magistrates’ court for the area in which the person subject to the order resides,
or

(c)

where the application is made by a chief officer of police, any magistrates’ court
whose commission area includes any part of that chief officer’s police area.

para.8(3) - on an application under this paragraph the court may make such order varying,
renewing or discharging the foreign travel restriction order as it considers appropriate.
para.8(4) - before doing so it must hear the person making the application and (if they wish to be
heard) the other persons mentioned in sub-paragraph (1).
Variation, renewal, discharge: Adding prohibitions
CTA 2008 Sch.5 1794 : Foreign travel restriction orders
para.11(1) - a foreign travel restriction order may be renewed, or varied so as to impose additional
prohibitions, but only if it is necessary to do so for the purpose of preventing the person
subject to the order from taking part in terrorism activities outside the United Kingdom.
para.11(2) - any renewed or varied order must contain only the prohibitions necessary for that
purpose.
Appeals: England and Wales
CTA 2008 Sch.5 1795 : Foreign travel restriction orders
para.12(1) - in England and Wales—

1793

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1795
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
1794
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(a)

a person against whom a foreign travel restriction order is made may appeal
against the making of the order;

(b)

a person subject to a foreign travel restriction order may appeal against—
(i)

an order under paragraph 8 varying or renewing the order, or

(ii)

a refusal to make an order under that paragraph varying or discharging the
order.

para.12(2) - the appeal lies to the Crown Court.
para.12(3) - on an appeal under this paragraph the court may make—
(a)

such orders as it considers necessary to give effect to its determination of the
appeal, and

(b)

such incidental and consequential orders as appear to it to be just.

Breach
CTA 2008 Sch.5 1796 : Foreign travel restriction orders
para.15(1) - a person commits a offence who, without reasonable excuse—
(a)

does anything they are prohibited from doing by a foreign travel restriction order,
or

(b)

fails to comply with a requirement imposed on them by such an order.

para.15(2) - a person guilty of an offence under this paragraph is liable—
(a)

on summary conviction, to imprisonment for a term not exceeding 12 months or a
fine not exceeding the statutory maximum or both;

(b)

on conviction on indictment, to imprisonment for a term not exceeding 5 years or
a fine or both.

para.15(3) - in the application of sub-paragraph (2)(a)—
(a)

in England and Wales, in relation to an offence committed before the
commencement of section 154(1) of the Criminal Justice Act 2003 (c. 44), or

(b)

in Northern Ireland,

for “12 months” substitute “6 months”.
para.15(4) - where a person is convicted of an offence under this paragraph, it is not open to the
court by or before which they are convicted—

1796

(a)

in England and Wales or Northern Ireland, to make an order for conditional
discharge in respect of the offence;

(b)

in Scotland, to make a probation order in respect of the offence.

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
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Interpretation
CTA 2008 Sch.5 1797 : Foreign travel restriction orders
para.16 -

in this Schedule “terrorism activity” means anything that—
(a)

if done in any part of the United Kingdom, would constitute an offence to which
this Part applies by virtue of section 41, or

(b)

is, or takes place in the course of, an act of terrorism or is for the purposes of
terrorism.

3.9.1.2.10 Interpretation
CTA 2008 s.60 1798 : Minor definitions for Part 4
s.60 -

In this Part—
“country” includes a territory;
“detained in a hospital” means detained in a hospital under—
(a)

Part 3 of the Mental Health Act 1983 (c. 20),

(b)

Part 6 of the Criminal Procedure (Scotland) Act 1995 (c. 46) or the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13), or

(c)

Part 3 of the Mental Health (Northern Ireland) Order (S.I. 1986/ 595 (N.I. 4));

“home address” means, in relation to a person—
(a)

the address of the person’s sole or main residence in the United Kingdom, or

(b)

where the person has no such residence, the address or location of a place in the
United Kingdom where the person can regularly be found and, if there is more
than one such place, such one of those places as the person may select;

“hospital order” means—
(a)

a hospital order within the meaning of the Mental Health Act 1983,

(b)

an order under Part 6 of the Criminal Procedure (Scotland) Act 1995, or

(c)

a hospital order within the meaning of the Mental Health (Northern Ireland) Order
1986 (S.I. 1986/595 (N.I. 4));

“passport” means—
(a)

a United Kingdom passport within the meaning of the Immigration Act 1971 (c.
77), or

(b)

a passport issued by or on behalf of the authorities of a country outside the
United Kingdom or by or on behalf of an international organisation,
and includes any document that can be used (in some or all circumstances)
instead of a passport;

“photograph” includes any process by means of which an image may be produced;
“release” from imprisonment or detention includes release on licence but not temporary
release.

1797
1798

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
Commencement: 1 October 2009, SI 2009/1493 art.2(a).
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CTA 2008 s.61 1799 : References to a person being “dealt with” for an offence
s.61(1) -

references in this Part to a person being dealt with for or in respect of an offence are to
their being sentenced, or made subject to a hospital order, in respect of the offence.
References in this Part to an offence being dealt with are to a person being dealt with
in respect of the offence.

s.61(2) -

subject to the following provisions of this section, references in this Part to the time at
which a person is dealt with for an offence are to the time at which they are first dealt
with—
(a)

in England and Wales, by a magistrates’ court or the Crown Court;

This is referred to below as “the original decision”.
s.61(3) -

where the original decision is varied (on appeal or otherwise), then—
(a)

if the result is that the conditions for application of the notification requirements to
a person in respect of an offence cease to be met (and paragraph (c) below does
not apply), the notification requirements are treated as never having applied to
that person in respect of that offence;

(b)

if the result is that the conditions for application of the notification requirements to
a person in respect of an offence are met where they were not previously met
(and paragraph (c) below does not apply)—

(c)

(i)

the person is treated as dealt with for the offence when the variation takes
place, and

(ii)

the notification requirements apply accordingly;

if—
(i)

a conviction of, or finding in relation to, a different offence is substituted,
and

(ii)

the conditions for application of the notification requirements were met in
respect of the original offence and are also met in respect of the substituted
offence,

the person is treated as if they had been dealt with for the substituted offence at
the time of the original decision;

s.61(4) -

1799

(d)

if the sentence is varied so as to become one by virtue of which the notification
requirements would apply for a different period, the period for which those
requirements apply shall be determined as if the sentence as varied had been
imposed at the time of the original decision;

(e)

in any other case, the variation is disregarded.

for the purposes of—
(a)

section 41(5) (effect of order adding offence to list of terrorism offences),

(b)

section 44(a) or paragraph 4(a) of Schedule 6 (persons subject to notification
requirements: age when dealt with for offence),

(c)

section 46(2) or paragraph 6(2) of Schedule 6 (effect of order reducing term or
period triggering notification requirements),

Commencement: 1 October 2009, SI 2009/1493 art.2(a).
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(d)

section 53(5)(b) or paragraph 7(5)(b) of Schedule 6 (period for which notification
requirements apply: ending of period resulting from finding of disability etc where
person subsequently tried), and

(e)

paragraph 2(3) of Schedule 5 (conditions for making foreign travel restriction
order: behaviour since offence dealt with),

a person is treated as dealt with at the time of the original decision and any subsequent
variation of the decision is disregarded.
s.61(5) -

for the purposes of—
(a)

section 43(1) and (2) or paragraph 3(1) and (2) of Schedule 6 (application of Part
to offences dealt with before commencement), and

(b)

paragraph 2(4) of Schedule 5 (conditions for making foreign travel restriction
order where offence dealt with before commencement),

a person is dealt with for an offence before the commencement of this Part if the time
of the original decision falls before the commencement of this Part.
Where in such a case subsection (3) above applies for the purposes of any provision of
this Part, that subsection has effect as if the provisions of this Part had been in force at
all material times.
s.61(6) -

s.61(7) -

in section 47(6) (adaptation of initial notification requirements in case of offence dealt
with before commencement)—
(a)

the reference in the opening words to an offence dealt with before the
commencement of this Part is to an offence where the time of the original
decision falls before the commencement of this Part, and

(b)

the reference in the closing words to when the offence is dealt with has the same
meaning as in subsection (1) of that section.

references in this section to the variation of a decision include any proceedings by
which the decision is altered, set aside or quashed, or in which a further decision is
come to following the setting aside or quashing of the decision.
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3.9.2.

Barring

Note: Disqualification is now automatic upon conviction for a listed offence.
3.9.2.1.
Introduction
Note: There are three ways in which a person can be barred: (a) a conviction for a listed offence,
(b) where the DBS determines that it is appropriate for a person to be placed onto a barred list,
and (c) a third party can refer a person to the DBS for inclusion on a barred list.
As only the first relates to sentencing only the details of this method are listed.
3.9.2.2.

The lists

SVGA 2006 s.2 1800 : Barred lists
s.2(1) -

DBS must maintain–
(a)

the children’s barred list;

(b)

the adults’ barred list.

s.2(2) -

Part 1 of Schedule 3 applies for the purpose of determining whether an individual is
included in the children’s barred list.

s.2(3) -

Part 2 of that Schedule applies for the purpose of determining whether an individual is
included in the adults’ barred list.

s.2(4) -

Part 3 of that Schedule contains supplementary provision.

s.2(5) -

in respect of an individual who is included in a barred list, DBS must keep other
information of such description as is prescribed.

Note: There are two lists; the adults list and the children’s list. There are four sets of offences: for
each list, there is a list with a right to make representations and a list without the right to make
representations. These can be found as set out below:
Children’s list (no right to make representations): SI 2009/37 reg 3 and Sch. para.1
Children’s list (right to make representations): SI 2009/37 reg 4 and Sch. para.2
Adult’s list (no right to make representations): SI 2009/37 reg 5 and Sch. para.3
Adult’s list (right to make representations): SI 2009/37 reg 6 and Sch. para.4

1800

Commencement: Section 2(2) and (3) in force 31 December 2007 so far as they relate to SVGA 2006
Sch.3 paras.(1)(1), 2(1), 7(1) and 8(1) for the purposes of making regulations, SI 2007/3545 art.2(a) and
(j). Section 2(4) in force 31 December 2007 in so far as it relates to SVGA 2006 Sch.3 paras.15(1) and
(2), 18(3)(b) and (6) and 24(1), (2) and (9), SI 2007/3545 art.2(b) and (k). Section 2(5) in force 31
December 2007 for the purposes of making regulations, SI 2007/3545 art.2(c). Section 2 in force 11
February 2008 so far as necessary for the exercise of functions to be conferred on IBB under SVGA
2006 Sch.8 (transitional provisions), SI 2007/3545 art.4(a). Section 2(4) in force 19 May 2008 for the
purposes of making regulations, SI 2008/1320 art.4(v). Section 2 in force 20 January 2009 for the
purposes of the Safeguarding Vulnerable Groups Act 2006 (Transitory Provisions) Order 2009 (SI
2009/12), SI 2009/39 art.2(1)(a). Section 2 otherwise in force 12 October 2009, SI 2009/2611 art.2 and
Sch.1. Section 2(2), (3) and (4) in force 19 May 2008, for the purpose of making orders, SI 2008/1320
art.5(o).
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3.9.2.3.

Who is barred?

SVGA 2006 s.3 1801 : Barred persons
s.3(1) -

a reference to a person being barred from regulated activity must be construed in
accordance with this section.

s.3(2) -

a person is barred from regulated activity relating to children if he is–

s.3(3) -

3.9.2.4.

(a)

included in the children’s barred list;

(b)

included in a list maintained under the law of Scotland or Northern Ireland which
the Secretary of State specifies by order as corresponding to the children’s
barred list.

a person is barred from regulated activity relating to vulnerable adults if he is–
(a)

included in the adults’ barred list;

(b)

included in a list maintained under the law of Scotland or Northern Ireland which
the Secretary of State specifies by order as corresponding to the adults’ barred
list.

Children’s list - Part 1

Automatic inclusion
SVGA 2006 Sch.3: Barred lists
para.1(1) - this paragraph applies to a person if any of the criteria prescribed for the purposes of
this paragraph is satisfied in relation to the person.
para.1(2) - if DBS is satisfied that this paragraph applies to a person, it must include the person in
the children’s barred list.
Inclusion subject to consideration of representations
SVGA 2006 Sch.3: Barred lists
para.2(1) - this paragraph applies to a person if any of the criteria prescribed for the purposes of
this paragraph is satisfied in relation to the person.
para.2(2) - sub-paragraph (4) applies if it appears to DBS that—
(a)

this paragraph applies to a person, and

(b)

the person is or has been, or might in future be, engaged in regulated activity
relating to children.

para.2(4) - DBS must give the person the opportunity to make representations as to why the
person should not be included in the children’s barred list.

1801

Commencement: Section 3(1) and (2)(a) in force 19 May 2008 for the purposes of regulations made
under Childcare Act 2006 s.75 (disqualification from registration), SI 2008/1320 art.2(a). Section 3(2)(b)
and (3)(b) in force 19 May 2008 for the purposes of making orders, SI 2008/1320 art.5(a). Otherwise in
force 12 October 2009, SI 2009/2611 art.2 and Sch.1
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para.2(5) - sub-paragraph (6) applies if—
(a)

the person does not make representations before the end of any time prescribed
for the purpose, or

(b)

the duty in sub-paragraph (4) does not apply by virtue of paragraph 16(2).

para.2(6) - if DBS—
(a)

is satisfied that this paragraph applies to the person, and

(b)

has reason to believe that the person is or has been, or might in future be,
engaged in regulated activity relating to children,

it must include the person in the list.
para.2(7) - sub-paragraph (8) applies if the person makes representations before the end of any
time prescribed for the purpose.
para.2(8) - if DBS—
(a)

is satisfied that this paragraph applies to the person,

(b)

has reason to believe that the person is or has been, or might in future be,
engaged in regulated activity relating to children, and

(c)

is satisfied that it is appropriate to include the person in the children’s barred list,

it must include the person in the list.
3.9.2.5.

Adult’s list - Part 2

Automatic inclusion
SVGA 2006 Sch.3: Barred lists
para.7(1) - this paragraph applies to a person if any of the criteria prescribed for the purposes of
this paragraph is satisfied in relation to the person.
para.7(2) - if DBS is satisfied that this paragraph applies to a person, it must include the person in
the adults’ barred list.
Inclusion subject to consideration of representations
SVGA 2006 Sch.3: Barred lists
para.8(1) - this paragraph applies to a person if any of the criteria prescribed for the purposes of
this paragraph is satisfied in relation to the person.
para.8(2) - sub-paragraph (4) applies if it appears to DBS that—
(a)

this paragraph applies to a person, and

(b)

the person is or has been, or might in future be, engaged in regulated activity
relating to vulnerable adults.

para.8(4) - DBS must give the person the opportunity to make representations as to why the
person should not be included in the adults’ barred list.
para.8(5) - sub-paragraph (6) applies if—
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para.8(6) - if DBS —
(a)

is satisfied that this paragraph applies to the person, and

(b)

has reason to believe that the person is or has been, or might in future be,
engaged in regulated activity relating to vulnerable adults,

it must include the person in the list.
para.8(7) - sub-paragraph (8) applies if the person makes representations before the end of any
time prescribed for the purpose.
para.8(8) - if DBS—
(a)

is satisfied that this paragraph applies to the person,

(b)

has reason to believe that the person is or has been, or might in future be,
engaged in regulated activity relating to vulnerable adults, and

(c)

is satisfied that it is appropriate to include the person in the adults’ barred list,

it must include the person in the list.
3.9.2.6.

Duty of the court to tell defendant he/she is barred

SVGA 2006 Sch.3: Barred lists
para.24(1) - the criteria which may be prescribed for the purposes of paragraphs 1, 2, 7 and 8 are–
(a)

that a person has been convicted of, or cautioned in relation to, an offence of a
specified description;

(b)

that an order of a specified description requiring the person to do or not to do
anything has been made against him;

(c)

that a person is included in a specified list maintained for the purposes of a
country or territory outside the United Kingdom;

(d)

that an order or direction of a specified description requiring the person to do or
not to do anything has been made against him for the purposes of a country or
territory outside the United Kingdom.

para.25(1) - a court by or before which a person is convicted of an offence of a description
specified for the purposes of paragraph 24(1)(a), or which makes an order of a
description specified for the purposes of paragraph 24(1)(b) , must inform the person at
the time he is convicted or the order is made that DBS will or (as the case may be) may
include him in the barred list concerned.
para.25(2) - this paragraph does not apply to convictions by or before a court in a country or
territory outside England and Wales.
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3.9.2.7.

The trigger offences - the “prescribed criteria”

Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and Miscellaneous
Provisions) Regulations 2009 (SI 2009/37) 1802
reg.1(1) -

these Regulations may be cited as the Safeguarding Vulnerable Groups Act 2006
(Prescribed Criteria and Miscellaneous Provisions) Regulations 2009 and come into
force seven days after the day on which they are made.

reg.1(2) -

in these Regulations—
“the Act” means the Safeguarding Vulnerable Groups Act 2006;
“the 2002 Act” means the Education Act 2002;
“the 2003 Regulations” means the Education (Prohibition from Teaching or Working
with Children) Regulations 2003;
“connected offence” means, in relation to an offence specified in the Schedule, an
offence of—
(a)

attempting, conspiring or incitement to commit that offence, or

(b)

aiding, abetting, counselling or procuring, the commission of that offence;

“disqualification order” means an order of the court under section 28, 29 or 29A of the
Criminal Justice and Court Services Act 2000;
“relevant circumstances” means—
(a)

in relation to an offence specified in—
(i)

sub-paragraph (a) or (b) of paragraph 1,

(ii)

sub-paragraph (b)(ii) to (v), (c) or (d)(ii) of paragraph 2, or

(iii)

sub-paragraph (b)(ii) to (vii), (c) or (d)(ii) of paragraph 4

of the Schedule the circumstances described in the relevant sub-paragraph
which relate to the commission of that offence, and
(b)

in relation to an offence specified in—
(i)

sub-paragraph (c), (e) or (g)(i) of paragraph 1,

(ii)

sub-paragraph (e), (g) or (i)(i) of paragraph 2, or

(iii)

sub-paragraph (e), (g) or (i)(i) of paragraph 4

of the Schedule the circumstances referred to in the relevant sub-paragraph in
relation to the commission of that offence;
“relevant date” means the date on which these Regulations come into force.
reg.1(3) -

in regulation 3 a reference to an offence specified in paragraph 1(a) to (c), (e) or (g)(i)
of the Schedule is a reference to that offence only where it was committed in relevant
circumstances.

reg.1(4) -

in regulation 4 a reference to an offence specified in paragraph 2(b)(ii) to (v), (c), (d)(ii),
(e), (g) or (i)(i) of the Schedule is a reference to that offence only where it was
committed in relevant circumstances.

1802

Commencement: 20 January 2009, SI 2009/37 reg.1(1).
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reg.1(5) -

in regulation 6 a reference to an offence specified in paragraph 4(b)(ii) to (vii), (c),
(d)(ii), (e), (g) or (i)(i) of the Schedule is a reference to that offence only where it was
committed in relevant circumstances.

reg.1(6) -

in regulations 3 to 6—

reg.1(7) -

(a)

a reference to an offence, A, specified in the Schedule includes a reference to an
offence, B, which in relation to offence A is a connected offence, and

(b)

a reference to being convicted of an offence specified in the Schedule includes a
reference to being convicted of—
(i)

an Islands offence, or

(ii)

a relevant foreign offence.

in paragraph (6)(b), an Islands offence is an offence satisfying the criteria in paragraph
(7A) and a relevant foreign offence is an offence satisfying the criteria in paragraph (8).

reg.1(7A) - the criteria are that—

reg.1(8) -

(a)

the offence is one under the law in force in the Isle of Man or any of the Channel
Islands;

(b)

the conduct which constitutes the offence would, if carried out in England and
Wales, amount to an equivalent offence which is specified in the Schedule; and

(c)

where the equivalent offence is one specified in paragraph 1(a) to (c), (e) or
(g)(i), 2(b)(ii) to (v), (c), (d)(ii), (e), (g) or (i)(i) or 4(b)(ii) to (vii), (c), (d)(ii), (e), (g)
or (i)(i) of the Schedule, the offence was committed in relevant circumstances
relating to the equivalent offence.

the criteria are that—
(a)

the offence is one under the law in force in a country or territory outside the
British Islands;

(b)

the conduct which constitutes the offence would, if carried out in England and
Wales, amount to an equivalent offence which is specified in the Schedule;

(c)

where the equivalent offence is one specified in paragraph 1(a) to (c), (e) or
(g)(i), 2(b)(ii) to (v), (c), (d)(ii), (e), (g) or (i)(i) or 4(b)(ii) to (vii), (c), (d)(ii), (e), (g)
or (i)(i) of the Schedule, the offence was committed in relevant circumstances
relating to the equivalent offence.

reg.1(8A) - for the purposes of paragraph (7A), an act punishable under the law in force in the Isle
of Man or any of the Channel Islands constitutes an offence under that law however it
is described in that law.
reg.1(9) -

for the purposes of paragraph (8) an act punishable under the law in force in a country
or territory outside the British Islands constitutes an offence under that law however it
is described in that law.

reg.2(1) -

where the condition in paragraph (2) is met, the offences referred to in regulations 3 to
6 do not include any offence which a person has committed against a child before the
commencement (for all purposes) of section 2 of the Act.

reg.2(2) -

the condition is that the court, having considered whether to make a disqualification
order in connection with the commission of the offence, decided not to.

reg.2(3) -

in this regulation the reference to an offence committed against a child must be
construed in accordance with Part 2 of the Criminal Justice and Court Services Act
2000.
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reg.3(1) -

the criteria prescribed for the purposes of paragraph 1(1) of Schedule 3 to the Act are
the criteria set out in paragraphs (2) to (4).

reg.3(2) -

the criterion set out in this paragraph is that before the relevant date—

reg.3(3) -

(a)

the person had been made subject to a disqualification order, and

(b)

condition C in the 2003 Regulations was satisfied in relation to the person, and

(c)

regulation 8 of those Regulations applied to the person, and

(d)

the Secretary of State had not made a direction under section 142(1)(a) of the
2002 Act in relation to that person.

the criterion set out in this paragraph is that before the relevant date—
(a)

the person had been convicted of, or cautioned in relation to, an offence specified
in Part 2 of Schedule 2 to the 2003 Regulations, and

(b)

condition C in those Regulations was satisfied in relation to the person, and

(c)

regulation 8 of those Regulations applied to the person, and

(d)

the Secretary of State had not made a direction under section 142(1)(a) of the
2002 Act in relation to that person.

reg.3(4) -

the criterion set out in this paragraph is that the person has, on or after the relevant
date, been convicted of, or cautioned in relation to, an offence specified in paragraph 1
of the Schedule.

reg.4(1) -

the criteria prescribed for the purposes of paragraph 2(1) of Schedule 3 to the Act are
the criteria set out in paragraphs (2) to (6).

reg.4(2) -

the criterion set out in this paragraph is that before the relevant date—

reg.4(3) -

(a)

the person had been made subject to a disqualification order, and

(b)

condition C in the 2003 Regulations was not satisfied in relation to the person,
and

(c)

regulation 8 of those Regulations applied to the person, and

(d)

the Secretary of State had not made a direction under section 142(1)(a) of the
2002 Act in relation to that person.

the criterion set out in this paragraph is that before the relevant date—
(a)

the person had been convicted of, or cautioned in relation to, an offence specified
in Parts 2 to 5 of Schedule 2 to the 2003 Regulations, and

(b)

any of conditions D to F in those Regulations was satisfied in relation to the
person, and

(c)

regulation 8 of those Regulations applied to the person, and

(d)

the Secretary of State had not made a direction under section 142(1)(a) of the
2002 Act in relation to that person.

reg.4(4) -

the criterion set out in this paragraph is that the person has, on or after the relevant
date, been made subject to a risk of sexual harm order within the meaning of section
123 of the Sexual Offences Act 2003 or section 2 of the Protection of Children and
Prevention of Sexual Offences (Scotland) Act 2005.

reg.4(5) -

the criterion set out in this paragraph is that the person has, on or after the relevant
date, been convicted of, or cautioned in relation to, an offence specified in paragraph 2
of the Schedule.
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reg.4(6) -

the criterion set out in this paragraph is that the person has, on or after the relevant
date, been made subject to a disqualification order and the person does not meet any
other criteria prescribed in regulation 3 or in this regulation.

reg.5 -

the criterion prescribed for the purposes of paragraph 7(1) of Schedule 3 to the Act is
that the person has, on or after the relevant date, been convicted of, or cautioned in
relation to, an offence specified in paragraph 3 of the Schedule.

reg.6 -

the criteria prescribed for the purposes of paragraph 8(1) of Schedule 3 to the Act
are—

reg.7(1) -

reg.7(2) -

(a)

that the person has, on or after the relevant date, been made subject to a risk of
sexual harm order within the meaning of section 123 of the Sexual Offences Act
2003 or section 2 of the Protection of Children and Prevention of Sexual
Offences (Scotland) Act 2005;

(b)

that the person has, on or after the relevant date, been convicted of, or cautioned
in relation to, an offence specified in paragraph 4 of the Schedule.

in regulation 8 of the Education (Provision of Information by Independent Schools)
(England) Regulations 2003—
(a)

omit paragraphs (1)(a)(ii) and (2);

(b)

in paragraph (1) for “Secretary of State” substitute “ “ [Independent Safeguarding
Authority] established under section 1 of the Safeguarding Vulnerable Groups Act
2006” ”.

after regulation 10 of those Regulations, insert:
“10A. Provision of information
The Independent Safeguarding Authority established under section 1 of the
Safeguarding Vulnerable Groups Act 2006 must, at the request of the Secretary of
State, inform the Secretary of State whether the Independent Safeguarding Authority
has received information from the proprietor of a specified school in relation to a
specified person pursuant to regulation 8.”.

reg.7(3) -

in Part 5 of the Schedule to those Regulations, in paragraph 20 for “of the Secretary of
State’s functions under section 142 of the 2002 Act” substitute “ “by the Independent
Safeguarding Authority established under section 1 of the Safeguarding Vulnerable
Groups Act 2006 of its functions under Schedule 3 to that Act”“.

reg.8(1) -

The Safeguarding Vulnerable Groups Act 2006 (Transitional Provisions) Order 2008 is
amended as follows.

reg.8(2) -

after article 2(1)(a), insert—
“(aa) who does not meet any of the criteria prescribed for the purposes of paragraph 1
or 2 of Schedule 3 to the Act under the Safeguarding Vulnerable Groups Act 2006
(Prescribed Criteria and Miscellaneous Provisions) Regulations 2009;”.

1075

Part 3.9 – Consequences of conviction

Safeguarding Vulnerable Groups Act 2006 (Prescribed Criteria and Miscellaneous
Provisions) Regulations 2009 (SI 2009/37) Sch.1 1803
para.1 -

the offences specified in this paragraph are—
(a)

[Scotland]

(b)

[Northern Ireland]

(c)

any offence contrary to a provision specified in the first column of Part 1 of the
table set out in this paragraph, where it was committed in circumstances
specified in the entry in the second column of that Part of that table that
corresponds to the relevant entry in the first column of that Part of that table;

(d)

any offence contrary to a provision specified in Part 2 of that table;

(e)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in the first
column of Part 1 of that table and which was committed in circumstances
specified in the entry in the second column of that Part of that table that
corresponds to the relevant entry in the first column of that Part of that table;
(f)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in Part 2 of
that table; and
(g)

1803

any offence contrary to section 42 of the Armed Forces Act 2006 where—
(i)

the corresponding offence under the law of England and Wales is one
contrary to a provision specified in the first column of Part 1 of that table,
and the offence under the Armed Forces Act 2006 was committed in
circumstances specified in the entry in the second column of that Part of
that table that corresponds to the relevant entry in the first column of that
Part of that table, or

(ii)

the corresponding offence under the law of England and Wales is one
contrary to a provision specified in Part 2 of that table.

Commencement: 20 January 2009, SI 2009/37 reg.1(1).
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Table
Part 1
Provision
Part 1
Sexual Offences Act 1956, section 1
Mental Health Act 1959, section 128
Sexual Offences Act 2003, section 1
Sexual Offences Act 2003, section 2
Sexual Offences Act 2003, section 30
Sexual Offences Act 2003, section 31
Sexual Offences Act 2003, section 32

Sexual Offences Act 2003, section 33
Sexual Offences Act 2003, section 34
Sexual Offences Act 2003, section 35
Sexual Offences Act 2003, section 36

Sexual Offences Act 2003, section 37
Sexual Offences Act 2003, section 38
Sexual Offences Act 2003, section 39
Sexual Offences Act 2003, section 40

Sexual Offences Act 2003, section 41

Circumstances
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
The person caused or incited to engage in sexual
activity was a child
The person who was present or in a place from
which the person committing the offence could be
seen was a child
The person caused to watch the sexual activity in
question was a child
The offence was committed against a child
The person induced, threatened or deceived was
a child
The person who agreed to be present or in a
place from which the person committing the
offence could be observed was a child
The person induced, threatened or deceived was
a child
The offence was committed against a child
The person caused or incited to engage in sexual
activity was a child
The person who was present or in a place from
which the person committing the offence could be
seen was a child
The person caused to watch the sexual activity
was a child

Part 2
Criminal Law Amendment Act 1885, section 4
Sexual Offences Act 1956, section 5
Sexual Offences Act 2003, section 5
Sexual Offences Act 2003, section 6
Sexual Offences Act 2003, section 7
Sexual Offences Act 2003, section 8
para.2 -

the offences specified in this paragraph are—
(a)

(b)

the offences contrary to the common law of England and Wales of—
(i)

murder,

(ii)

kidnapping,

(iii)

infanticide;

the offences contrary to the common law of Scotland of—
(i)

murder,

(ii)

rape, where the offence was committed against an adult,

(iii)

sodomy, unless every person involved in the offence was aged 16 or over
and was a willing participant,
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(iv)

indecent assault, where the offence was committed against a child,

(v)

clandestine injury to women, where the offence was committed against a
child,

(vi)

abduction of a woman or a girl with intent to rape,

(vii) assault with intent to rape or ravish;
(c)

an offence contrary to the common law of Scotland involving lewd, indecent or
libidinous behaviour or practices, where the offence was committed against or
involving a child under the age of 16;

(d)

the offence contrary to the common law of Northern Ireland of—
(i)

murder,

(ii)

rape, where the offence was committed against an adult,

(iii)

kidnapping,

(iv)

infanticide;

(e)

any offence contrary to a provision specified in Part 1 of the table set out in this
paragraph, where it was committed in circumstances specified in the entry in the
second column of that Part of that table that corresponds to the relevant entry in
the first column of that Part of that table;

(f)

any offence contrary to a provision specified in Part 2 of that table;

(g)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in the first
column of Part 1 of that table and which was committed in circumstances
specified in the entry in the second column of that Part of that table that
corresponds to the relevant entry in the first column of that Part of that table;
(h)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in Part 2 of
that table; and
(i)
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(i)

the corresponding offence under the law of England and Wales is one
contrary to a provision specified in the first column of Part 1 of that table,
and the offence under the Armed Forces Act 2006 was committed in
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Part of that table, or
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the corresponding offence under the law of England and Wales is one
contrary to a provision specified in Part 2 of that table.
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Provision
Part 1
Offences Against the Person Act 1861,
section 61
Offences Against the Person Act 1861,
section 62
Criminal Law Amendment Act 1885, section
11

Punishment of Incest Act 1908, section 1
Punishment of Incest Act 1908, section 2
Sexual Offences Act 1956, section 1
Sexual Offences Act 1956, section 10
Sexual Offences Act 1956, section 11
Sexual Offences Act 1956, section 12

Sexual Offences Act 1956, section 13

Theft Act 1968, section 9(1)(a)

Misuse of Drugs Act 1971, section 4(3)
Customs and Excise Management Act 1979,
section 170

Female Genital Mutilation Act 2003, section 1
Female Genital Mutilation Act 2003, section 2
Female Genital Mutilation Act 2003, section 3
Sexual Offences Act 2003, section 1
Sexual Offences Act 2003, section 2
Sexual Offences Act 2003, section 30
Sexual Offences Act 2003, section 31
Sexual Offences Act 2003, section 32

Sexual Offences Act 2003, section 33
Sexual Offences Act 2003, section 34
Sexual Offences Act 2003, section 35

Circumstances
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or caution is
not a disregarded conviction or caution within the
meaning of Chapter 4 of Part 5 of the Protection
of Freedoms Act 2012
The offence was committed against a child
The offence was committed against a child
The offence was committed against an adult
The offence was committed against a child
The offence was committed against a child
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or caution is
not a disregarded conviction or caution within the
meaning of Chapter 4 of Part 5 of the Protection
of Freedoms Act 2012
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or caution is
not a disregarded conviction or caution within the
meaning of Chapter 4 of Part 5 of the Protection
of Freedoms Act 2012
The offence was committed with intent to commit
rape before section 9(1)(a) was amended by the
Sexual Offences Act 2003
The person to whom controlled drugs were
supplied or offered to be supplied was a child
The relevant goods were goods which were
prohibited to be imported or brought into the
United Kingdom, pursuant to section 42 of the
Customs Consolidation Act 1876
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
The offence was committed against an adult
The offence was committed against an adult
The offence was committed against an adult
The person caused or incited to engage in sexual
activity was an adult
The person who was present or in a place from
which the person committing the offence could be
observed was an adult
The person caused to watch the sexual activity in
question was an adult
The offence was committed against an adult
The person induced, threatened or deceived was
an adult
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Provision
Sexual Offences Act 2003, section 36

Sexual Offences Act 2003, section 37
Sexual Offences Act 2003, section 38
Sexual Offences Act 2003, section 39
Sexual Offences Act 2003, section 40

Sexual Offences Act 2003, section 41
Sexual Offences Act 2003, section 62

Sexual Offences Act 2003, section 63

Sexual Offences Act 2003, section 66
Sexual Offences Act 2003, section 67
Sexual Offences Act 2003, section 72

Part 2
Offences Against the Person Act 1861,
section 21
Offences Against the Person Act 1861,
section 52
Offences Against the Person Act 1861,
section 53
Offences Against the Person Act 1861,
section 54
Offences Against the Person Act 1861,
section 55
Criminal Law Amendment Act 1885, section 2
Criminal Law Amendment Act 1885, section 3
Criminal Law Amendment Act 1885, section 5
Criminal Law Amendment Act 1885, section 6
Criminal Law Amendment Act 1885, section 7
Criminal Law Amendment Act 1885, section 8
Vagrancy Act 1898, section 1
Children and Young Persons Act 1933,
section 1
Infanticide Act 1938, section 1
Sexual Offences Act 1956, section 2
Sexual Offences Act 1956, section 3
Sexual Offences Act 1956, section 4
Sexual Offences Act 1956, section 6
Sexual Offences Act 1956, section 7
1080

Circumstances
The person who agreed to be present or in a
place from which the person committing the
offence could be observed was an adult
The person induced, threatened or deceived was
an adult
The offence was committed against an adult
The person caused or incited to engage in sexual
activity was an adult
The person who was present or in a place from
which the person committing the offence could be
observed was an adult
The person caused to watch the sexual activity in
question was an adult
The relevant sexual offence was one specified in
this Schedule and was intended to be committed
in relevant circumstances, if any, specified in this
Schedule in relation to that offence
The relevant sexual offence was one specified in
this Schedule and was intended to be committed
in relevant circumstances, if any, specified in this
Schedule in relation to that offence
The offence was committed against a child under
the age of 16
The offence was committed against a child under
the age of 16
The offence committed corresponds to an offence
which would lead to automatic inclusion in the
children’s barred list with the right to make
representations
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Provision
Circumstances
Sexual Offences Act 1956, section 9
Sexual Offences Act 1956, section 14
Sexual Offences Act 1956, section 15
Sexual Offences Act 1956, section 16
Sexual Offences Act 1956, section 17
Sexual Offences Act 1956, section 19
Sexual Offences Act 1956, section 20
Sexual Offences Act 1956, section 21
Sexual Offences Act 1956, section 22
Sexual Offences Act 1956, section 23
Sexual Offences Act 1956, section 24
Sexual Offences Act 1956, section 25
Sexual Offences Act 1956, section 26
Sexual Offences Act 1956, section 27
Sexual Offences Act 1956, section 28
Sexual Offences Act 1956, section 29
Sexual Offences Act 1956, section 30
Sexual Offences Act 1956, section 31
Mental Health Act 1959, section 128
Indecency with Children Act 1960, section 1
Sexual Offences Act 1967, section 4
Sexual Offences Act 1967, section 5
Criminal Law Act 1977, section 54
Protection of Children Act 1978, section 1
Mental Health Act 1983, section 127
Child Abduction Act 1984, section 1
Child Abduction Act 1984, section 2
Child Abduction Act 1984, section 6
Criminal Justice Act 1988, section 160
Sexual Offences (Amendment) Act 2000,
section 3
Nationality, Immigration and Asylum Act 2002,
section 145
Sexual Offences Act 2003, section 3
Sexual Offences Act 2003, section 4
Sexual Offences Act 2003, section 4(1)(a)
Sexual Offences Act 2003, section 9
Sexual Offences Act 2003, section 10
Sexual Offences Act 2003, section 11
Sexual Offences Act 2003, section 12
Sexual Offences Act 2003, section 14
Sexual Offences Act 2003, section 15
Sexual Offences Act 2003, section 16
Sexual Offences Act 2003, section 17
Sexual Offences Act 2003, section 18
Sexual Offences Act 2003, section 19
Sexual Offences Act 2003, section 20
Sexual Offences Act 2003, section 25
Sexual Offences Act 2003, section 26
Sexual Offences Act 2003, section 47
Sexual Offences Act 2003, section 48
Sexual Offences Act 2003, section 49
Sexual Offences Act 2003, section 50
Sexual Offences Act 2003, section 52
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Provision
Sexual Offences Act 2003, section 53
Sexual Offences Act 2003, section 57
Sexual Offences Act 2003, section 58
Sexual Offences Act 2003, section 59
Sexual Offences Act 2003, section 59A
Sexual Offences Act 2003, section 61
Asylum and Immigration (Treatment of
Claimants, etc.) Act 2004, section 4
Domestic Violence, Crime and Victims Act
2004, section 5
Mental Capacity Act 2005, section 44
Criminal Justice and Immigration Act 2008,
section 63
Coroners and Justice Act 2009, section 62
Modern Slavery Act 2015, section 2;
para.3 -

Circumstances

the offences specified in this paragraph are—
(a)

any offence contrary to a provision specified in the table set out in this paragraph;

(b)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in that table;
and
(c)

any offence contrary to section 42 of the Armed Forces Act 2006, where the
corresponding offence under the law of England and Wales is one contrary to a
provision specified in that table.

Provision
Sexual Offences Act 2003, section 30
Sexual Offences Act 2003, section 31
Sexual Offences Act 2003, section 32
Sexual Offences Act 2003, section 33
Sexual Offences Act 2003, section 34
Sexual Offences Act 2003, section 35
Sexual Offences Act 2003, section 36
Sexual Offences Act 2003, section 37
Sexual Offences Act 2003, section 38
Sexual Offences Act 2003, section 39
Sexual Offences Act 2003, section 40
Sexual Offences Act 2003, section 41
para.4 -

the offences specified in this paragraph are—
(a)

(b)

the offences contrary to the common law of England and Wales of—
(i)

murder,

(ii)

kidnapping,

(iii)

infanticide;

the offences contrary to the common law of Scotland of—
(i)
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(ii)

rape, where the offence was committed against a child,

(iii)

sodomy, unless every person involved in the offence was aged 16 or over
and was a willing participant,

(iv)

indecent assault, where the offence was committed against a child,

(v)

clandestine injury to women, where the offence was committed against a
child,

(vi)

abduction of a woman or a girl with intent to rape, where the offence was
committed against a child,

(vii) assault with intent to rape or ravish, where the offence was committed
against a child;
(c)

an offence contrary to the common law of Scotland involving lewd, indecent or
libidinous behaviour or practices, where the offence was committed against a
child under the age of 16;

(d)

the offences contrary to the common law of Northern Ireland of—
(i)

murder,

(ii)

rape, where the offence was committed against a child,

(iii)

kidnapping,

(iv)

infanticide;

(e)

any offence contrary to a provision specified in the first column of Part 1 of the
table set out in this paragraph, where it was committed in circumstances
specified in the entry in the second column of that Part of that table that
corresponds to the relevant entry in the first column of that Part of that table;

(f)

any offence contrary to a provision specified in Part 2 of that table;

(g)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in the first
column of Part 1 of that table and which was committed in circumstances
specified in the entry in the second column of that Part of that table that
corresponds to the relevant entry in the first column of that Part of that table;
(h)

any offence contrary to—
(i)

section 70 of the Army Act 1955,

(ii)

section 70 of the Air Force Act 1955, or

(iii)

section 42 of the Naval Discipline Act 1957,

which corresponds to an offence contrary to any provision specified in Part 2 of
that table; and
(i)

any offence contrary to section 42 of the Armed Forces Act 2006 where—
(i)

the corresponding offence under the law of England and Wales is one
contrary to a provision specified in the first column of Part 1 of that table,
and the offence under the Armed Forces Act 2006 was committed in
circumstances specified in the entry in the second column of that Part of
that table that corresponds to the relevant entry in the first column of that
Part of that table, or
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(ii)

the corresponding offence under the law of England and Wales is one
contrary to a provision specified in Part 2 of that table.

Provision
Part 1
Offences Against the Person Act 1861, section 61

Criminal Law Amendment Act 1885, section 11

Punishment of Incest Act 1908, section 1

Punishment of Incest Act 1908, section 2

Sexual Offences Act 1956, section 10

Sexual Offences Act 1956, section 11

Sexual Offences Act 1956, section 12

Sexual Offences Act 1956, section 13

Theft Act 1968, section 9(1)(a)

Misuse of Drugs Act 1971, section 4(3)
Customs and Excise Management Act 1979,
section 170

Female Genital Mutilation Act 2003, section 1
Female Genital Mutilation Act 2003, section 2
Female Genital Mutilation Act 2003, section 3
Sexual Offences Act 2003, section 66
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Circumstances
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or
caution is not a disregarded conviction or
caution within the meaning of Chapter 4 of
Part 5 of the Protection of Freedoms Act
2012
The offence was committed against a child or
the other party to the offence did not consent
to the act
The offence was committed against a child or
the other party to the offence did not consent
to the act
The offence was committed against a child or
the other party to the offence did not consent
to the act
The offence was committed against a child or
the other party to the offence did not consent
to the act
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or
caution is not a disregarded conviction or
caution within the meaning of Chapter 4 of
Part 5 of the Protection of Freedoms Act
2012
The person with whom the offence was
committed was under the age of 16 or did not
consent to the act and the conviction or
caution is not a disregarded conviction or
caution within the meaning of Chapter 4 of
Part 5 of the Protection of Freedoms Act
2012
The offence was committed with intent to
commit rape before section 9(1)(a) was
amended by the Sexual Offences Act 2003
The person to whom controlled drugs were
supplied or offered to be supplied was a child
The relevant goods were goods which were
prohibited to be imported or brought into the
United Kingdom, pursuant to section 42 of
the Customs Consolidation Act 1876
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
The offence was committed against a child
under the age of 16
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Provision
Sexual Offences Act 2003, section 67
Sexual Offences Act 2003, section 72

Circumstances
The offence was committed against a child
under the age of 16
The offence committed corresponds to an
offence leading to automatic inclusion in the
adults’ barred list with the right to make
representations

Part 2
Offences Against the Person Act 1861, section 21
Offences Against the Person Act 1861, section 52
Offences Against the Person Act 1861, section 53
Offences Against the Person Act 1861, section 54
Offences Against the Person Act 1861, section 55
Offences Against the Person Act 1861, section 62
Criminal Law Amendment Act 1885, section 2
Criminal Law Amendment Act 1885, section 3
Criminal Law Amendment Act 1885, section 4
Criminal Law Amendment Act 1885, section 5
Criminal Law Amendment Act 1885, section 6
Criminal Law Amendment Act 1885, section 7
Criminal Law Amendment Act 1885, section 8
Vagrancy Act 1898, section 1
Children and Young Persons Act 1933, section 1
Infanticide Act 1938, section 1
Sexual Offences Act 1956, section 1
Sexual Offences Act 1956, section 2
Sexual Offences Act 1956, section 3
Sexual Offences Act 1956, section 4
Sexual Offences Act 1956, section 5
Sexual Offences Act 1956, section 6
Sexual Offences Act 1956, section 7
Sexual Offences Act 1956, section 9
Sexual Offences Act 1956, section 14
Sexual Offences Act 1956, section 15
Sexual Offences Act 1956, section 16
Sexual Offences Act 1956, section 17
Sexual Offences Act 1956, section 19
Sexual Offences Act 1956, section 20
Sexual Offences Act 1956, section 21
Sexual Offences Act 1956, section 22
Sexual Offences Act 1956, section 23
Sexual Offences Act 1956, section 24
Sexual Offences Act 1956, section 25
Sexual Offences Act 1956, section 26
Sexual Offences Act 1956, section 27
Sexual Offences Act 1956, section 28
Sexual Offences Act 1956, section 29
Sexual Offences Act 1956, section 30
Sexual Offences Act 1956, section 31
Mental Health Act 1959, section 128
Indecency with Children Act 1960, section 1
Sexual Offences Act 1967, section 4
Sexual Offences Act 1967, section 5
Criminal Law Act 1977, section 54
Protection of Children Act 1978, section 1
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Provision
Circumstances
Mental Health Act 1983, section 127
Child Abduction Act 1984, section 1
Child Abduction Act 1984, section 2
Child Abduction Act 1984, section 6
Criminal Justice Act 1988, section 160
Sexual Offences (Amendment) Act 2000, section 3
Nationality, Immigration and Asylum Act 2002,
section 145
Sexual Offences Act 2003, section 1
Sexual Offences Act 2003, section 2
Sexual Offences Act 2003, section 3
Sexual Offences Act 2003, section 4
Sexual Offences Act 2003, section 4(1)(a)
Sexual Offences Act 2003, section 5
Sexual Offences Act 2003, section 6
Sexual Offences Act 2003, section 7
Sexual Offences Act 2003, section 8
Sexual Offences Act 2003, section 9
Sexual Offences Act 2003, section 10
Sexual Offences Act 2003, section 11
Sexual Offences Act 2003, section 12
Sexual Offences Act 2003, section 14
Sexual Offences Act 2003, section 15
Sexual Offences Act 2003, section 16
Sexual Offences Act 2003, section 17
Sexual Offences Act 2003, section 18
Sexual Offences Act 2003, section 19
Sexual Offences Act 2003, section 20
Sexual Offences Act 2003, section 25
Sexual Offences Act 2003, section 26
Sexual Offences Act 2003, section 47
Sexual Offences Act 2003, section 48
Sexual Offences Act 2003, section 49
Sexual Offences Act 2003, section 50
Sexual Offences Act 2003, section 52
Sexual Offences Act 2003, section 53
Sexual Offences Act 2003, section 57
Sexual Offences Act 2003, section 58
Sexual Offences Act 2003, section 59
Sexual Offences Act 2003, section 59A
Sexual Offences Act 2003, section 61
Sexual Offences Act 2003, section 62
Sexual Offences Act 2003, section 63
Asylum and Immigration (Treatment of Claimants,
etc.) Act 2004, section 4
Domestic Violence, Crime and Victims Act 2004,
section 5
Mental Capacity Act 2005, section 44
Criminal Justice and Immigration Act 2008, section
63
Coroners and Justice Act 2009, section 62
Modern Slavery Act 2015, section 2

1086

Law Commission: Sentencing law in England and Wales – Legislation currently in force

3.9.2.8.

Persons aged under 18

SVGA 2006 Sch.3: Barred lists
para.24(4) - for the purposes of determining whether any of the criteria is satisfied in relation to a
person, ignore–
(a)

any offence committed before he attained the age of 18;

(b)

any order or direction made before that time.

para.24(7) - for the purposes of sub-paragraph (4) an offence committed over a period of time
must be treated as committed on the last day of the period.
3.9.2.9.

Appeals

SVGA 2006 s.4 1804 : Appeals
s.4(1) -

s.4(2) -

an individual who is included in a barred list may appeal to the Upper Tribunal against–
(b)

a decision under paragraph 2, 3, 5, 8, 9 or 11 of Schedule 3 to include him in the
list;

(c)

a decision under paragraph 17, 18 or 18A of that Schedule not to remove him
from the list.

an appeal under subsection (1) may be made only on the grounds that DBS has made
a mistake–
(a)

on any point of law;

(b)

in any finding of fact which it has made and on which the decision mentioned in
that subsection was based.

s.4(3) -

for the purposes of subsection (2), the decision whether or not it is appropriate for an
individual to be included in a barred list is not a question of law or fact.

s.4(4) -

an appeal under subsection (1) may be made only with the permission of the Upper
Tribunal.

s.4(5) -

unless the Upper Tribunal finds that DBS has made a mistake of law or fact, it must
confirm the decision of DBS.

s.4(6) -

if the Upper Tribunal finds that DBS has made such a mistake it must–

s.4(7) -

1804

(a)

direct DBS to remove the person from the list, or

(b)

remit the matter to DBS for a new decision.

if the Upper Tribunal remits a matter to DBS under subsection (6)(b)–
(a)

the Upper Tribunal may set out any findings of fact which it has made (on which
DBS must base its new decision); and

(b)

the person must be removed from the list until DBS makes its new decision,
unless the Upper Tribunal directs otherwise.

Commencement: Section 4(8) in force 31 December 2007, SI 2007/3545 art.2(d). Otherwise in force 19
May 2008, SI 2008/1320 art.2(b).
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3.9.2.10.

Breach

SVGA 2006 s.7 1805 : Barred person not to engage in regulated activity
s.7(1) -

s.7(2) -

an individual commits an offence if he–
(a)

seeks to engage in regulated activity from which he is barred;

(b)

offers to engage in regulated activity from which he is barred;

(c)

engages in regulated activity from which he is barred.

a person guilty of an offence under subsection (1) is liable–
(a)

on conviction on indictment, to imprisonment for a term not exceeding five years,
or to a fine, or to both;

(b)

on summary conviction, to imprisonment for a term not exceeding 12 months, or
to a fine not exceeding the statutory maximum, or to both.

s.7(3) -

it is a defence for a person charged with an offence under subsection (1) to prove that
he did not know, and could not reasonably be expected to know, that he was barred
from that activity.

s.7(4) -

it is a defence for a person charged with an offence under subsection (1) to prove–

s.7(5) -

(a)

that he reasonably thought that it was necessary for him to engage in the activity
for the purpose of preventing harm to a child or vulnerable adult (as the case may
be),

(b)

that he reasonably thought that there was no other person who could engage in
the activity for that purpose, and

(c)

that he engaged in the activity for no longer than was necessary for that purpose.

for the purposes of this section, Schedule 4 is modified as follows–
(a)

s.7(6) -

in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded.

in relation to an offence committed before the commencement of section 282(3) of the
Criminal Justice Act 2003 (c. 44), the reference in subsection (2)(b) to 12 months must
be taken to be a reference to six months.

SVGA 2006 s.9 1806 : Use of barred person for regulated activity
s.9(1) -

1805
1806

a person commits an offence if–
(a)

he permits an individual (B) to engage in regulated activity from which B is
barred,

(b)

he knows or has reason to believe that B is barred from that activity, and

(c)

B engages in the activity.

Commencement: 12 October 2009, SI 2009/2611 art.2 and Sch.1.
Commencement: 12 October 2009, SI 2009/2611 art.2 and Sch.1.
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s.9(2) -

s.9(3) -

s.9(4) -

s.9(5) -

a personnel supplier commits an offence if–
(a)

he supplies an individual (B) to another (P),

(b)

he knows or has reason to believe that P will make arrangements for B to engage
in regulated activity from which B is barred, and

(c)

he knows or has reason to believe that B is barred from that activity.

a person guilty of an offence under this section is liable–
(a)

on conviction on indictment, to imprisonment for a term not exceeding five years,
or to a fine, or to both;

(b)

on summary conviction, to imprisonment for a term not exceeding 12 months, or
to a fine not exceeding the statutory maximum, or to both.

it is a defence for a person charged with an offence under this section to prove–
(a)

that he reasonably thought that it was necessary for the barred person to engage
in the activity for the purpose of preventing harm to a child or vulnerable adult (as
the case may be),

(b)

that he reasonably thought that there was no other person who could engage in
the activity for that purpose, and

(c)

that the barred person engaged in the activity for no longer than was necessary
for that purpose.

for the purposes of this section, Schedule 4 is modified as follows–
(a)

s.9(6) -

in paragraph 1, sub-paragraphs (1)(b) and (2)(a) must be disregarded.

in relation to an offence committed before the commencement of section 282(3) of the
Criminal Justice Act 2003 (c. 44), the reference in subsection (3)(b) to 12 months must
be taken to be a reference to six months.
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3.10

Deportation

3.10.1.

Automatic liability for deportation

3.10.1.1.

The duty to make a deportation order

Duty to make deportation order
UKBA 2007 s.32 1807 : Automatic deportation
s.32(1) -

in this section “foreign criminal” means a person–
(a)

who is not a British citizen,

(b)

who is convicted in the United Kingdom of an offence, and

(c)

to whom Condition 1 or 2 applies.

s.32(2) -

condition 1 is that the person is sentenced to a period of imprisonment of at least
12 months.

s.32(3) -

condition 2 is that–
(a)

the offence is specified by order of the Secretary of State under section 72(4)(a)
of the Nationality, Immigration and Asylum Act 2002 (c. 41) (serious criminal),
and

(b)

the person is sentenced to a period of imprisonment.

s.32(4) -

for the purpose of section 3(5)(a) of the Immigration Act 1971 (c. 77), the deportation of
a foreign criminal is conducive to the public good.

s.32(5) -

the Secretary of State must make a deportation order in respect of a foreign criminal
(subject to section 33).

s.32(6) -

the Secretary of State may not revoke a deportation order made in accordance with
subsection (5) unless–

s.32(7) -

1807

(a)

he thinks that an exception under section 33 applies,

(b)

the application for revocation is made while the foreign criminal is outside the
United Kingdom, or

(c)

section 34(4) applies.

subsection (5) does not create a private right of action in respect of consequences of
non-compliance by the Secretary of State.

Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.

1091

Part 3.10 – Deportation

Exceptions to the duty to make an order
UKBA 2007 s.33 1808 : Exceptions
s.33(1) -

s.33(2) -

Section 32(4) and (5)–
(a)

do not apply where an exception in this section applies (subject to subsection (7)
below), and

(b)

are subject to sections 7 and 8 of the Immigration Act 1971 (Commonwealth
citizens, Irish citizens, crew and other exemptions).

exception 1 is where removal of the foreign criminal in pursuance of the deportation
order would breach–
(a)

a person’s Convention rights, or

(b)

the United Kingdom’s obligations under the Refugee Convention.

s.33(3) -

exception 2 is where the Secretary of State thinks that the foreign criminal was under
the age of 18 on the date of conviction.

s.33(4) -

exception 3 is where the removal of the foreign criminal from the United Kingdom in
pursuance of a deportation order would breach rights of the foreign criminal under the
[EU] treaties.

s.33(5) -

exception 4 is where the foreign criminal–

s.33(6) -

(a)

is the subject of a certificate under section 2 or 70 of the Extradition Act 2003 (c.
41),

(b)

is in custody pursuant to arrest under section 5 of that Act,

(c)

is the subject of a provisional warrant under section 73 of that Act,

(d)

is the subject of an authority to proceed under section 7 of the Extradition Act
1989 (c. 33) or an order under paragraph 4(2) of Schedule 1 to that Act, or

(e)

is the subject of a provisional warrant under section 8 of that Act or of a warrant
under paragraph 5(1)(b) of Schedule 1 to that Act.

exception 5 is where any of the following has effect in respect of the foreign criminal–
(a)

a hospital order or guardianship order under section 37 of the Mental Health Act
1983 (c. 20),

(b)

a hospital direction under section 45A of that Act,

(c)

a transfer direction under section 47 of that Act,

(e)

a guardianship order under section 58 of that Act,

(f)

a hospital direction under section 59A of that Act,

s.33(6A) - exception 6 is where the Secretary of State thinks that the application of section 32(4)
and (5) would contravene the United Kingdom’s obligations under the Council of
Europe Convention on Action against Trafficking in Human Beings (done at Warsaw on
16th May 2005).

1808

Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.

1092

Law Commission: Sentencing law in England and Wales – Legislation currently in force

s.33(7) -

the application of an exception–
(a)

does not prevent the making of a deportation order;

(b)

results in it being assumed neither that deportation of the person concerned is
conducive to the public good nor that it is not conducive to the public good;

but section 32(4) applies despite the application of Exception 1 or 4.
R. v Kluxen [2010] EWCA Crim 1081; [2011] 1 Cr. App. R. (S.) 39 (p.249)
No useful purpose would be served in making a recommendation where automatic deportation
applies.
Rearranging sentences to avoid deportation
R. v Hakimzadeh [2009] EWCA Crim 959; [2010] 1 Cr. App. R. (S.) 10 (p.49)
Note: This is an example of a case where the defence suggested the sentences be rearranged to
avoid the deportation provisions and having regard to the age of the offending and the fact that
“deportation was never in the judge’s mind”, the Court of Appeal acceded to the request.
R. v Mintchev [2011] EWCA Crim 499
As a matter of principle it would not be right to reduce an otherwise appropriate sentence so as to
avoid the provisions of the UK Borders Act 2007 because: (a) sentences are intended to be
commensurate with the seriousness of the offence, (b) when passing sentence a judge is neither
entitled not obliged to reach a contrived result so as to avoid the operation of a statutory provision
and (c) automatic deportation provisions are not a penalty included in the sentence. They are
instead a consequence of the sentence.
Deportation order may not be made while appeal pending
UKBA 2007 s.34 1809 : Timing
s.34(1) -

Section 32(5) requires a deportation order to be made at a time chosen by the
Secretary of State.

s.34(2) -

a deportation order may not be made under section 32(5) while an appeal or further
appeal against the conviction or sentence by reference to which the order is to be
made–

s.34(3) -

1809

(a)

has been instituted and neither withdrawn nor determined, or

(b)

could be brought.

for the purpose of subsection (2)(b)–
(a)

the possibility of an appeal out of time with permission shall be disregarded, and

(b)

a person who has informed the Secretary of State in writing that the person does
not intend to appeal shall be treated as being no longer able to appeal.

Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
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Secretary of State may withdraw decision or revoke order
UKBA 2007 s.34 1810 : Timing
s.34(4) -

the Secretary of State may withdraw a decision that section 32(5) applies, or revoke a
deportation order made in accordance with section 32(5), for the purpose of–
(a)

taking action under the Immigration Acts or rules made under section 3 of the
Immigration Act 1971 (c. 77) (immigration rules), and

(b)

subsequently taking a new decision that section 32(5) applies and making a
deportation order in accordance with section 32(5).

Detention pending deportation
UKBA 2007 s.36 1811 : Detention
s.36(1) -

a person who has served a period of imprisonment may be detained under the
authority of the Secretary of State–
(a)

while the Secretary of State considers whether section 32(5) applies, and

(b)

where the Secretary of State thinks that section 32(5) applies, pending the
making of the deportation order.

s.36(2) -

where a deportation order is made in accordance with section 32(5) the Secretary of
State shall exercise the power of detention under paragraph 2(3) of Schedule 3 to the
Immigration Act 1971 (c. 77) (detention pending removal) unless in the circumstances
the Secretary of State thinks it inappropriate.

s.36(3) -

a court determining an appeal against conviction or sentence may direct release from
detention under subsection (1) or (2).

s.36(4) -

provisions of the Immigration Act 1971 which apply to detention under paragraph 2(3)
of Schedule 3 to that Act shall apply to detention under subsection (1) (including
provisions about bail).

s.36(5) -

Paragraph 2(5) of Schedule 3 to that Act (residence, occupation and reporting
restrictions) applies to a person who is liable to be detained under subsection (1).

Family members of the “foreign criminal”
UKBA 2007 s.37 1812 : Family
s.37(1) -

1810

where a deportation order against a foreign criminal states that it is made in
accordance with section 32(5) (“the automatic deportation order”) this section shall
have effect in place of the words from “A deportation order” to “after the making of the
deportation order against him” in section 5(3) of the Immigration Act 1971 (period
during which family members may also be deported).

Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
1811
Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
1812
Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
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s.37(2) -

a deportation order may not be made against a person as belonging to the family of the
foreign criminal after the end of the relevant period of 8 weeks.

s.37(3) -

in the case of a foreign criminal who has not appealed in respect of the automatic
deportation order, the relevant period begins when an appeal can no longer be brought
(ignoring any possibility of an appeal out of time with permission).

s.37(4) -

in the case of a foreign criminal who has appealed in respect of the automatic
deportation order, the relevant period begins when the appeal is no longer pending
(within the meaning of section 104 of the Nationality, Immigration and Asylum Act 2002
(c. 41)).

IA 1971 s.5 1813 : Procedure for, and further provisions as to, deportation
s.5(3) -

a deportation order shall not be made against a person as belonging to the family of
another person if more than eight weeks have elapsed since the other person left the
United Kingdom after the making of the deportation order against him; and a
deportation order made against a person on [the ground that they belong to the family
of another person] shall cease to have effect if he ceases to belong to the family of the
other person, or if the deportation order made against the other person ceases to have
effect.

Note: The wording underlined in s.5(3) is the wording removed by s.37(1). 1814
3.10.1.2.

Appeals

UKBA 2007 s.35 1815 : Appeal
s.35(1) -

the Nationality, Immigration and Asylum Act 2002 (c. 41) is amended as follows.

s.35(2) -

at the end of section 79 (no deportation order pending appeal) add–
“(3)

This section does not apply to a deportation order which states that it is made in
accordance with section 32(5) of the UK Borders Act 2007.

(4)

But a deportation order made in reliance on subsection (3) does not invalidate
leave to enter or remain, in accordance with section 5(1) of the Immigration Act
1971, if and for so long as section 78 above applies.”

1813

Commencement: 1 January 1973, SI 1972/1514 art.2.
s.37 is only partially in force (see footnote 12 above) and so it is necessary to retain IA 1971 s.5 and the
underlined text as that text is only removed where s.37 applies.
1815
Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
1814
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3.10.1.3.

Interpretation etc.

Interpretation
UKBA 2007 s.38 1816 : Interpretation
s.38(1) -

s.38(2) -

in section 32(2) the reference to a person who is sentenced to a period of
imprisonment of at least 12 months–
(a)

does not include a reference to a person who receives a suspended sentence
(unless a court subsequently orders that the sentence or any part of it (of
whatever length) is to take effect),

(b)

does not include a reference to a person who is sentenced to a period of
imprisonment of at least 12 months only by virtue of being sentenced to
consecutive sentences amounting in aggregate to more than 12 months,

(c)

includes a reference to a person who is sentenced to detention, or ordered or
directed to be detained, in an institution other than a prison (including, in
particular, a hospital or an institution for young offenders) for at least 12 months,
and

(d)

includes a reference to a person who is sentenced to imprisonment or detention,
or ordered or directed to be detained, for an indeterminate period (provided that it
may last for 12 months).

in section 32(3)(b) the reference to a person who is sentenced to a period of
imprisonment–
(a)

does not include a reference to a person who receives a suspended sentence
(unless a court subsequently orders that the sentence or any part of it is to take
effect), and

(b)

includes a reference to a person who is sentenced to detention, or ordered or
directed to be detained, in an institution other than a prison (including, in
particular, a hospital or an institution for young offenders).

s.38(3) -

for the purposes of section 32 a person subject to an order under section 5 of the
Criminal Procedure (Insanity) Act 1964 (c. 84) (insanity, &c.) has not been convicted of
an offence.

s.38(4) -

in sections 32 and 33–

1816

(a)

“British citizen” has the same meaning as in section 3(5) of the Immigration Act
1971 (c. 77) (and section 3(8) (burden of proof) shall apply),

(b)

“Convention rights” has the same meaning as in the Human Rights Act 1998 (c.
42),

(c)

“deportation order” means an order under section 5, and by virtue of section 3(5),
of the Immigration Act 1971, and

(d)

“the Refugee Convention” means the Convention relating to the Status of
Refugees done at Geneva on 28th July 1951 and its Protocol.

Commencement: 1 August 2008, in respect of a person to whom Condition 1 (within the meaning of
UKBA 2007 s.32) applies, SI 2008/1818 art.2(a) and Sch.1.
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Consequential amendments
UKBA 2007 s.39 1817 : Consequential amendments
s.39(1) -

this section amends section 72(11)(b) of the Nationality, Immigration and Asylum Act
2002 (removal: serious criminal: interpretation).

s.39(2) -

in sub-paragraph (i) for “(unless at least two years of the sentence are not suspended)”
substitute “(unless a court subsequently orders that the sentence or any part of it is to
take effect)”.

s.39(3) -

after sub-paragraph (i) insert–
“(ia) does not include a reference to a person who is sentenced to a period of
imprisonment of at least two years only by virtue of being sentenced to consecutive
sentences which amount in aggregate to more than two years,”.

1817

Commencement: 1 August 2008, SI 2008/1818 art.2(b).
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3.10.2.

Recommendation for deportation

3.10.2.1.

General

The use of other powers to deport foreign criminals
R. (Dragoman) v Camberwell Green Magistrates’ Court [2012] EWHC 4105 (Admin)
The court imposed a community order with a requirement for the defendant to leave the UK for 12
months. The High Court held that there was no such power. The suggestion was that other powers
should not be used to “ban” individuals from the UK.
Automatic deportation applies: Do not make a recommendation
R. v Kluxen [2010] EWCA Crim 1081; [2011] 1 Cr. App. R. (S.) 39 (p.249)
No useful purpose would be served in making a recommendation where automatic deportation
applies.
Recommendations should now be rare
R. v Kluxen [2010] EWCA Crim 1081; [2011] 1 Cr. App. R. (S.) 39 (p.249)
[…] [I]t will rarely be that either [the Nazari 1818 and Bouchereau 1819 tests are] satisfied in the case
of an offender none of whose offences merits a custodial sentence of 12 months or more. An
offender who repeatedly commits minor offences could conceivably do so, as could a person who
commits a single offence involving for example the possession or use of false identity documents
for which he receives a custodial sentence of less than 12 months […] But we repeat that such
cases will be rare; and we observe that even if a court makes no recommendation for an offender’s
deportation, the Secretary of State may nevertheless deport him if he deems this conducive to the
public good. (Maddison J, at [27], giving the judgment of the court)
R. v Carmona [2006] EWCA Crim 508; [2006] 2 Cr. App. R. (S.) (p.662)
A recommendation does not form part of the punishment of the offender. A reduction is sentence is
not due just because a recommendation has been made.

1818

R. v Nazari [1980] 1 W.L.R. 1366; [1980] 3 All E.R. 880: The test was “does the potential detriment to
this country justify the recommendation for deportation of this appellant?”. In R. v Kluxen [2010] EWCA
Crim 1081; [2011] 1 Cr. App. R. (S.) 39 (p.249) it was said that the domestic courts have since viewed
the Nazari and Bouchereau tests as being. for all practical purposes, the same.
1819
R. v Bouchereau [1978] Q.B. 732: The test was “whether or not a full enquiry into the circumstances
reveals that a genuine and sufficiently serious threat to the requirements of public policy has affected the
fundamental interests of society.” In R. v Kluxen [2010] EWCA Crim 1081; [2011] 1 Cr. App. R. (S.) 39
(p.249) it was said that the domestic courts have since viewed the Nazari and Bouchereau tests as
being. for all practical purposes, the same.
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3.10.2.2.

When can an order be made?

Availability
IA 1971 s.3 1820 : General provisions for regulation and control
s.3(6) -

without prejudice to the operation of subsection (5) (liability to deportation where SoS
deems it conducive to public good etc.), a person who is not a British citizen shall also
be liable to deportation from the United Kingdom if, after he has attained the age of
seventeen, he is convicted of an offence for which he is punishable with imprisonment
and on his conviction is recommended for deportation by a court empowered by this
Act to do so.

IA 1971 s.6 1821 : Recommendations by court for deportation
s.6(3) -

for purposes of section 3(6) above—
(a)

a person shall be deemed to have attained the age of seventeen at the time of
his conviction if, on consideration of any available evidence, he appears to have
done so to the court making or considering a recommendation for deportation;
and

(b)

the question whether an offence is one for which a person is punishable with
imprisonment shall be determined without regard to any enactment restricting the
imprisonment of young offenders or persons who have not previously been
sentenced to imprisonment;

and for purposes of deportation a person who on being charged with an offence is
found to have committed it shall, notwithstanding any enactment to the contrary and
notwithstanding that the court does not proceed to conviction, be regarded as a person
convicted of the offence, and references to conviction shall be construed accordingly.
Exceptions and exemptions
IA 1971 s.7 1822 : Exemption from deportation for certain existing residents
s.7(1) -

s.7(2) -

notwithstanding anything in section 3(5) or (6) above but subject to the provisions of
this section, a Commonwealth citizen or citizen of the Republic of Ireland who was
such a citizen at the coming into force of this Act and was then ordinarily resident in the
United Kingdom—
(b)

shall not be liable to deportation under section 3(5) if at the time of the Secretary
of State’s decision he had for the last five years been ordinarily resident in the
United Kingdom and Islands;

(c)

shall not on conviction of an offence be recommended for deportation under
section 3(6) if at the time of the conviction he had for the last five years been
ordinarily resident in the United Kingdom and Islands.

a person who has at any time become ordinarily resident in the United Kingdom or in
any of the Islands shall not be treated for the purposes of this section as having ceased
to be so by reason only of his having remained there in breach of the immigration laws.

1820

Commencement: 1 January 1973, SI 1972/1514 art.2.
Commencement: 1 January 1973, SI 1972/1514 art.2.
1822
Commencement: 1 January 1973, SI 1972/1514 art.2.
1821
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s.7(3) -

the “last five years” before the material time under subsection (1)(b) or (c) above is to
be taken as a period amounting in total to five years exclusive of any time during which
the person claiming exemption under this section was undergoing imprisonment or
detention by virtue of a sentence passed for an offence on a conviction in the United
Kingdom and Islands, and the period for which he was imprisoned or detained by virtue
of the sentence amounted to six months or more.

s.7(4) -

for purposes of subsection (3) above—
(a)

“sentence” includes any order made on conviction of an offence; and

(b)

two or more sentences for consecutive (or partly consecutive) terms shall be
treated as a single sentence; and

(c)

a person shall be deemed to be detained by virtue of a sentence—
(i)

at any time when he is liable to imprisonment or detention by virtue of the
sentence, but is unlawfully at large; and

(ii)

(unless the sentence is passed after the material time) during any period of
custody by which under any relevant enactment the term to be served
under the sentence is reduced.

In paragraph (c)(ii) above “relative enactment” means section 240, 240ZA or 240A of
the Criminal Justice Act 2003 (or, before that section operated, section 17(2) of the
Criminal Justice Administration Act 1962) and any similar enactment which is for the
time being or has (before or after the passing of this Act) been in force in any part of
the United Kingdom and Islands.
s.7(5) -

nothing in this section shall be taken to exclude the operation of section 3(8) above in
relation to an exemption under this section.

IA 1971 s.8: Exceptions for seamen, aircrews and other special cases
s.8(2) -

the Secretary of State may by order exempt any person or class of persons, either
unconditionally or subject to such conditions as may be imposed by or under the order,
from all or any of the provisions of this Act relating to those who are not British citizens.
An order under this subsection, if made with respect to a class of persons, shall be
made by statutory instrument, which shall be subject to annulment in pursuance of a
resolution of either House of Parliament.

s.8(3) -

subject to subsection (3A) below, the provisions of this Act relating to those who are
not British citizens shall not apply to any person so long as he is a member of a
mission (within the meaning of the Diplomatic Privileges Act 1964), a person who is a
member of the family and forms part of the household of such a member, or a person
otherwise entitled to the like immunity from jurisdiction as is conferred by that Act on a
diplomatic agent.

s.8(3A) -

for the purposes of subsection (3), a member of a mission other than a diplomatic
agent (as defined by the 1964 Act) is not to count as a member of a mission unless—

s.8(5A) -

1100

(a)

he was resident outside the United Kingdom, and was not in the United Kingdom,
when he was offered a post as such a member; and

(b)

he has not ceased to be such a member after having taken up the post.

an order under subsection (2) above may, as regards any person or class of persons to
whom it applies, provide for that person or class to be in specified circumstances
regarded (notwithstanding the order) as settled in the United Kingdom for the purposes
of section 1(1) of the British Nationality Act 1981.
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Power to order
IA 1971 s.6 1823 : Recommendations by court for deportation
s.6(1) -

where under section 3(6) above a person convicted of an offence is liable to
deportation on the recommendation of a court, he may be recommended for
deportation by any court having power to sentence him for the offence unless the court
commits him to be sentenced or further dealt with for that offence by another court:

Proof of being a British citizen
IA 1971 s.3 1824 : General provisions for regulation and control
s.3(8) -

when any question arises under this Act whether or not a person is a British citizen, or
is entitled to any exemption under this Act, it shall lie on the person asserting it to prove
that he is.

3.10.2.3.

Making the order

Defendant must be given seven days notice
IA 1971 s.6 1825 : Recommendations by court for deportation
s.6(2) -

a court shall not recommend a person for deportation unless he has been given not
less than seven days notice in writing stating that a person is not liable to deportation if
he is a British citizen, describing the persons who are British citizens and stating (so far
as material) the effect of section 3(8) above and section 7 below; but the powers of
adjournment conferred by section 10(3) of the Magistrates’ Courts Act 1980, section
179 or 380 of the Criminal Procedure (Scotland) Act 1975 or any corresponding
enactment for the time being in force in Northern Ireland shall include power to adjourn,
after convicting an offender, for the purpose of enabling a notice to be given to him
under this subsection or, if a notice was so given to him less than seven days
previously, for the purpose of enabling the necessary seven days to elapse.

Human Rights Act 1998
R. v Carmona [2006] EWCA Crim 508; [2006] 2 Cr. App. R. (S.) (p.662)
There is now no need for a sentencing court to consider the Convention rights of an offender
whose offence justifies a recommendation for deportation. The offender’s Convention rights will be
considered if the Home Secretary makes an order for deportation against which the offender
appeals to the Tribunal.
Giving reasons
R. v Bozat [1997] 1 Cr. App. R. (S.) 270
It is imperative for the judge to spell out the reasons for making a recommendation.

1823

Commencement: 1 January 1973, SI 1972/1514 art.2.
Commencement: 1 January 1973, SI 1972/1514 art.2.
1825
Commencement: 1 January 1973, SI 1972/1514 art.2.
1824

1101

Part 3.10 – Deportation

R. v Carmona [2006] EWCA Crim 508; [2006] 2 Cr. App. R. (S.) 102 (p.662)
A failure to give adequate or any reasons will not necessarily lead to [the recommendation] being
quashed but will require [the Court of Appeal] to reconsider the recommendation. (Stanley Burnton
J, at [12])
3.10.2.4.

European Union’s Directive

Directive 2004/38/EC of the European Parliament and of the Council
Article 27:
1.

Subject to the provisions of this Chapter, Member States may restrict the freedom of
movement and residence of Union citizens and their family members, irrespective of
nationality, on grounds of public policy, public security or public health. These grounds
shall not be invoked to serve economic ends.

2.

Measures taken on grounds of public policy or public security shall comply with the
principle of proportionality and shall be based exclusively on the personal conduct of
the individual concerned. Previous criminal convictions shall not in themselves
constitute grounds for taking such measures.
The personal conduct of the individual concerned must represent a genuine, present
and sufficiently serious threat affecting one of the fundamental interests of society.
Justifications that are isolated from the particulars of the case or that rely on
considerations of general prevention shall not be accepted.

3.

In order to ascertain whether the person concerned represents a danger for public
policy or public security, when issuing the registration certificate or, in the absence of a
registration system, not later than three months from the date of arrival of the person
concerned on its territory or from the date of reporting his/her presence within the
territory, as provided for in Article 5(5), or when issuing the residence card, the host
Member State may, should it consider this essential, request the Member State of
origin and, if need be, other Member States to provide information concerning any
previous police record the person concerned may have. Such enquiries shall not be
made as a matter of routine. The Member State consulted shall give its reply within two
months.

4.

The Member State which issued the passport or identity card shall allow the holder of
the document who has been expelled on grounds of public policy, public security, or
public health from another Member State to re-enter its territory without any formality
even if the document is no longer valid or the nationality of the holder is in dispute.

3.10.2.5.

Interaction with other sentencing orders

Conditional discharge
R. v Akan (1972) 56 Cr. App. R. 716
A recommendation for deportation can be made with a conditional discharge.
Imprisonment
R. v G [2011] EWCA Crim 3321
The provisions described as “automatic deportation” do not necessarily lead to deportation, they
lead to a liability for deportation. Judges should not therefore impose a shorter sentence or
sentence in a different nature from they would otherwise have passed on the basis that they have
been informed that the offender is liable to automatic deportation.
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Life imprisonment
IA 1971 s.6 1826 : Recommendations by court for deportation
s.6(4) -

notwithstanding any rule of practice restricting the matters which ought to be taken into
account in dealing with an offender who is sentenced to imprisonment, a
recommendation for deportation may be made in respect of an offender who is
sentenced to imprisonment for life.

3.10.2.6.

Appeals

Recommendation is a sentence for purpose of appeals
IA 1971 s.6 1827 : Recommendations by court for deportation
s.6(5) -

where a court recommends or purports to recommend a person for deportation, the
validity of the recommendation shall not be called in question except on an appeal
against the recommendation or against the conviction on which it is made; but—
the recommendation shall be treated as a sentence for the purpose of any enactment
providing an appeal against sentence

Order suspended where appeal pending
IA 1971 s.6 1828 : Recommendations by court for deportation
s.6(6) -

a deportation order shall not be made on the recommendation of a court so long as an
appeal or further appeal is pending against the recommendation or against the
conviction on which it was made; and for this purpose an appeal or further appeal shall
be treated as pending (where one is competent but has not been brought) until the
expiration of the time for bringing that appeal

Appeal from magistrates’ court to Crown Court
Senior Courts Act 1981 s.48: Appeals to Crown Court
s.48(2) -

s48(3) -

On the termination of the hearing of an appeal the Crown Court:
(a)

may confirm, reverse or vary the decision appealed against any part of the
decision appealed against, including a determination not to impose a separate
penalty in respect of an offence; or

(b)

may remit the matter with its opinion thereon to the authority whose decision is
appealed against; or

(c)

may make such other order in the matter as the court thinks just, and by such
order exercise any power which the said authority might have exercised.

subsection (2) has effect subject to any enactment relating to any such appeal which
expressly limits or restricts the powers of the court on the appeal.

1826

Commencement: 1 January 1973, SI 1972/1514 art.2.
Commencement: 1 January 1973, SI 1972/1514 art.2.
1828
Commencement: 1 January 1973, SI 1972/1514 art.2.
1827
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s.48(4) -

subject to section 11(6) of the Criminal Appeal Act 1995, if the appeal is against a
conviction or a sentence, the preceding provisions of this section shall be construed as
including power to award any punishment, whether more or less severe than that
awarded by the magistrates’ court whose decision is appealed against, if that is a
punishment which that magistrates’ court might have awarded.

s.48(5) -

this section applies whether or not the appeal is against the whole of the decision.

s.48(6) -

in this section “sentence” includes any order made by a court when dealing with an
offender, including—
[…]
(b)

a recommendation for deportation made when dealing with an offender.

Note: Schedule 3 contains supplementary provisions as to deportation.
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3.11

Mental health

3.11.1.

Guardianship orders

Availability and power to order
MHA 1983 s.37 1829 : Powers of courts to order hospital admission or guardianship
s.37(1) -

where a person is convicted before the Crown Court of an offence punishable with
imprisonment other than an offence the sentence for which is fixed by law, or is
convicted by a magistrates’ court of an offence punishable on summary conviction with
imprisonment, and the conditions mentioned in subsection (2) below are satisfied, the
court may by order authorise his admission to and detention in such hospital as may be
specified in the order or, as the case may be, place him under the guardianship of a
local social services authority or of such other person approved by a local social
services authority as may be so specified.

Test to apply
MHA 1983 s.37 1830 : Powers of courts to order hospital admission or guardianship
s.37(2) -

the conditions referred to in subsection (1) above are that—
(a)

(b)

1829
1830

the court is satisfied, on the written or oral evidence of two registered medical
practitioners, that the offender is suffering from mental disorder and that either—
(i)

the mental disorder from which the offender is suffering is of a nature or
degree which makes it appropriate for him to be detained in a hospital for
medical treatment and appropriate medical treatment is available for him; or

(ii)

in the case of an offender who has attained the age of 16 years, the mental
disorder is of a nature or degree which warrants his reception into
guardianship under this Act; and

the court is of the opinion, having regard to all the circumstances including the
nature of the offence and the character and antecedents of the offender, and to
the other available methods of dealing with him, that the most suitable method of
disposing of the case is by means of an order under this section.

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
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Power to order: Unfit to plead
MHA 1983 s.37 1831 : Powers of courts to order hospital admission or guardianship
s.37(3) -

where a person is charged before a magistrates’ court with any act or omission as an
offence and the court would have power, on convicting him of that offence, to make an
order under subsection (1) above in his case, then, if the court is satisfied that the
accused did the act or made the omission charged, the court may, if it thinks fit, make
such an order without convicting him.

Authority or person must be willing to receive individual
MHA 1983 s.37 1832 : Powers of courts to order hospital admission or guardianship
s.37(6) -

an order placing an offender under the guardianship of a local social services authority
or of any other person (in this Act referred to as “a guardianship order”) shall not be
made under this section unless the court is satisfied that that authority or person is
willing to receive the offender into guardianship.

Effect of guardianship order
MHA 1983 s.40 1833 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(2) -

a guardianship order shall confer on the authority or person named in the order as
guardian the same powers as a guardianship application made and accepted under
Part II of this Act.

s.40(4) -

a patient who is admitted to a hospital in pursuance of a hospital order, or placed under
guardianship by a guardianship order, shall, subject to the provisions of this
subsection, be treated for the purposes of the provisions of this Act mentioned in Part I
of Schedule 1 to this Act as if he had been so admitted or placed on the date of the
order in pursuance of an application for admission for treatment or a guardianship
application, as the case may be, duly made under Part II of this Act, but subject to any
modifications of those provisions specified in that Part of that Schedule.

s.40(5) -

where a patient is admitted to a hospital in pursuance of a hospital order, or placed
under guardianship by a guardianship order, any previous application, hospital order or
guardianship order by virtue of which he was liable to be detained in a hospital or
subject to guardianship shall cease to have effect; but if the first-mentioned order, or
the conviction on which it was made, is quashed on appeal, this subsection shall not
apply and section 22 above shall have effect as if during any period for which the
patient was liable to be detained or subject to guardianship under the order, he had
been detained in custody as mentioned in that section.

1831

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1833
Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
1832
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Information from social services etc.
MHA 1983 s.39A 1834 : Information to facilitate guardianship orders
s.39A -

where a court is minded to make a guardianship order in respect of any offender, it
may request the local social services authority for the area in which the offender
resides or last resided, or any other local social services authority that appears to the
court to be appropriate—
(a)

to inform the court whether it or any other person approved by it is willing to
receive the offender into guardianship; and

(b)

if so, to give such information as it reasonably can about how it or the other
person could be expected to exercise in relation to the offender the powers
conferred by section 40(2) below;

and that authority shall comply with any such request.

1834

Commencement: 1 October 1992, as inserted by CJA 1991 s.27(1), SI 1992/333 art.2(2) and Sch.2
para.1
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3.11.2.

Hospital orders

3.11.2.1.

Powers of the court

Availability and power to order
MHA 1983 s.37 1835 : Powers of courts to order hospital admission or guardianship
s.37(1) -

where a person is convicted before the Crown Court of an offence punishable with
imprisonment other than an offence the sentence for which is fixed by law, or is
convicted by a magistrates’ court of an offence punishable on summary conviction with
imprisonment, and the conditions mentioned in subsection (2) below are satisfied, the
court may by order authorise his admission to and detention in such hospital as may be
specified in the order or, as the case may be, place him under the guardianship of a
local social services authority or of such other person approved by a local social
services authority as may be so specified.

C(S)A 1997 s.47 1836 : Power to specify hospital units
s.47(1) -

subject to subsection (2) below, any power to specify a hospital which is conferred
by—
(a)

section 37 of the 1983 Act (hospital orders);

(b)

section 45A of that Act (hospital and limitation directions);

(c)

section 47 of that Act (transfer directions),

includes power to specify a hospital unit; and where such a unit is specified in relation
to any person in the exercise of such a power, any reference in any enactment
(including one contained in this Act) to him being, or being liable to be, detained in a
hospital shall be construed accordingly.
s.47(2) -

s.47(3) -

in subsection (1) above—
(a)

paragraph (a) shall not apply unless the court also makes an order under section
41 of the 1983 Act (restriction orders);

(b)

paragraph (c) shall not apply unless the Secretary of State also gives a direction
under section 49 of that Act (restriction directions).

in this section—
“hospital”, in relation to any exercise of a power, has the same meaning as in the
enactment which confers the power;
“hospital unit” means any part of a hospital which is treated as a separate unit.

s.47(4) -

1835
1836

a reference in this section to section 37 or 41 of the 1983 Act includes a reference to
that section as it applies by virtue of–
(a)

section 5 of the Criminal Procedure (Insanity) Act 1964,

(b)

section 6 or 14 of the Criminal Appeal Act 1968, or

(c)

Schedule 4 to the Armed Forces Act 2006 (including as applied by section 16(2)
of the Court Martial Appeals Act 1968).

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(i).
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Power to order: Unfit to plead
MHA 1983 s.37 1837 : Powers of courts to order hospital admission or guardianship
s.37(3) -

where a person is charged before a magistrates’ court with any act or omission as an
offence and the court would have power, on convicting him of that offence, to make an
order under subsection (1) above in his case, then, if the court is satisfied that the
accused did the act or made the omission charged, the court may, if it thinks fit, make
such an order without convicting him.

Power to order where individual committed under Vagrancy Act 1824
MHA 1983 s.43 1838 : Power of magistrates’ courts to commit for restriction order
s.43(5) -

the power of the Crown Court to make a hospital order, with or without a restriction
order, in the case of a person convicted before that court of an offence may, in the
same circumstances and subject to the same conditions, be exercised by such a court
in the case of a person committed to the court under section 5 of the Vagrancy Act
1824 (which provides for the committal to the Crown Court of persons who are
incorrigible rogues within the meaning of that section).

Attendance of defendant not required where interim order in place
MHA 1983 s.38 1839 : Interim hospital orders
s.38(2) -

in the case of an offender who is subject to an interim hospital order the court may
make a hospital order without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.

Mandatory and required sentences
MHA 1983 s.37 1840 : Powers of courts to order hospital admission or guardianship
s.37(1A) - in the case of an offence the sentence for which would otherwise fall to be imposed:
(za) under section 1(2B) or 1A(5) of the Prevention of Crime Act 1953,
(a)

under section 51A(2) of the Firearms Act 1968,

(aa) under section 139(6B), 139A(5B) or 139AA(7) of the Criminal Justice Act 1988,
(b)

under section 110(2) or 111(2) of the Powers of Criminal Courts (Sentencing) Act
2000,

(ba) under section 224A of the Criminal Justice Act 2003,
(c)

under section 225(2) or 226(2) of the Criminal Justice Act 2003, or

(d)

under section 29(4) or (6) of the Violent Crime Reduction Act 2006 (minimum
sentences in certain cases of using someone to mind a weapon).

nothing in those provisions shall prevent a court from making an order under
subsection (1) above for the admission of the offender to a hospital.

1837

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1839
Commencement: 1 October 1984, SI 1984/1357 art.2
1840
Commencement: 30 September 1983, MHA 1983 s.149(2).
1838
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s.37(1B) - references in subsection (1A) above to a sentence falling to be imposed under any of
the provisions mentioned in that subsection are to be read in accordance with section
305(4) of the Criminal Justice Act 2003.
Requirement for medical evidence
MHA 1983 s.37 1841 : Powers of courts to order hospital admission or guardianship
s.37(4) -

an order for the admission of an offender to a hospital (in this Act referred to as “a
hospital order”) shall not be made under this section unless the court is satisfied on the
written or oral evidence of the approved clinician who would have overall responsibility
for his case or of some other person representing the managers of the hospital that
arrangements have been made for his admission to that hospital, and for his admission
to it within the period of 28 days beginning with the date of the making of such an
order; and the court may, pending his admission within that period, given such
directions as it thinks fit for his conveyance to and detention in a place of safety.

MHA 1983 s.54A 1842 : Reduction of period for making hospital orders
s.54A(1) - the Secretary of State may by order reduce the length of the periods mentioned in
sections 37(4) and (5) and 38(4) above.
s.54A(2) - an order under subsection (1) above may make such consequential amendments of
sections 40(1) and 44(3) above as appear to the Secretary of State to be necessary or
expedient.
3.11.2.2.

Making the order

Power to request information
MHA 1983 s.39 1843 : Information as to hospitals
s.39(1) -

where a court is minded to make a hospital order or interim hospital order in respect of
any person it may request—
(a)

the clinical commissioning group or Local Health Board for the area in which that
person resides or last resided; or

(b)

the National Health Service Commissioning Board or the National Assembly for
Wales or any other clinical commissioning group or Local Health Board that
appears to the court to be appropriate,

to furnish the court with such information as that clinical commissioning group or Local
Health Board or the National Health Service Commissioning Board or the National
Assembly for Wales have or can reasonably obtain with respect to the hospital or
hospitals (if any) in their area or elsewhere at which arrangements could be made for
the admission of that person in pursuance of the order, and that clinical commissioning
group or Local Health Board or the National Health Service Commissioning Board or
the National Assembly for Wales shall comply with any such request.

1841

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 1 October 1992, as inserted by CJA 1991 s.27(2), SI 1992/333 art.2(2) and Sch.2
para.1.
1843
Commencement: 30 September 1983, MHA 1983 s.149(2).
1842
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s.39(1ZA) - a request under this section to the National Health Service Commissioning Board may
relate only to services or facilities the provision of which the Board arranges.
s.39(1A) - in relation to a person who has not attained the age of 18 years, subsection (1) above
shall have effect as if the reference to the making of a hospital order included a
reference to a remand under section 35 or 36 above or the making of an order under
section 44 below.
s.39(1B) - where the person concerned has not attained the age of 18 years, the information
which may be requested under subsection (1) above includes, in particular, information
about the availability of accommodation or facilities designed so as to be specially
suitable for patients who have not attained the age of 18 years.
Test to apply
MHA 1983 s.37 1844 : Powers of courts to order hospital admission or guardianship
s.37(2) -

the conditions referred to in subsection (1) above are that—
(a)

(b)

3.11.2.3.

the court is satisfied, on the written or oral evidence of two registered medical
practitioners, that the offender is suffering from mental disorder and that either—
(i)

the mental disorder from which the offender is suffering is of a nature or
degree which makes it appropriate for him to be detained in a hospital for
medical treatment and appropriate medical treatment is available for him; or

(ii)

in the case of an offender who has attained the age of 16 years, the mental
disorder is of a nature or degree which warrants his reception into
guardianship under this Act; and

the court is of the opinion, having regard to all the circumstances including the
nature of the offence and the character and antecedents of the offender, and to
the other available methods of dealing with him, that the most suitable method of
disposing of the case is by means of an order under this section.

Effect of a hospital order

Constable etc. to convey individual to specified hospital
MHA 1983 s.40 1845 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(1) -

1844
1845

a hospital order shall be sufficient authority—
(a)

for a constable, an approved mental health professional or any other person
directed to do so by the court to convey the patient to the hospital specified in the
order within a period of 28 days; and

(b)

for the managers of the hospital to admit him at any time within that period and
thereafter detain him in accordance with the provisions of this Act.

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
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Modifications to Part 2 of the Act
MHA 1983 s.40 1846 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(4) -

a patient who is admitted to a hospital in pursuance of a hospital order, or placed under
guardianship by a guardianship order, shall, subject to the provisions of this
subsection, be treated for the purposes of the provisions of this Act mentioned in Part I
of Schedule 1 to this Act as if he had been so admitted or placed on the date of the
order in pursuance of an application for admission for treatment or a guardianship
application, as the case may be, duly made under Part II of this Act, but subject to any
modifications of those provisions specified in that Part of that Schedule.

Previous orders
MHA 1983 s.40 1847 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(5) -

where a patient is admitted to a hospital in pursuance of a hospital order, or placed
under guardianship by a guardianship order, any previous application, hospital order or
guardianship order by virtue of which he was liable to be detained in a hospital or
subject to guardianship shall cease to have effect; but if the first-mentioned order, or
the conviction on which it was made, is quashed on appeal, this subsection shall not
apply and section 22 above shall have effect as if during any period for which the
patient was liable to be detained or subject to guardianship under the order, he had
been detained in custody as mentioned in that section.

Absence without leave
MHA 1983 s.40 1848 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(6) -

where—
(a)

a patient admitted to a hospital in pursuance of a hospital order is absent without
leave;

(b)

a warrant to arrest him has been issued under section 72 of the Criminal Justice
Act 1967; and

(c)

he is held pursuant to the warrant in any country or territory other than the United
Kingdom, any of the Channel Islands and the Isle of Man,

he shall be treated as having been taken into custody under section 18 above on first
being so held.

1846

Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
1847
Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
1848
Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).

1113

Part 3.11 – Mental health

3.11.2.4.

After the order is made

Not practicable for patient to be received into hospital
MHA 1983 s.37 1849 : Powers of courts to order hospital admission or guardianship
s.37(5) -

1849

if within the said period of 28 days it appears to the Secretary of State that by reason of
an emergency or other special circumstances it is not practicable for the patient to be
received into the hospital specified in the order, he may give directions for the
admission of the patient to such other hospital as appears to be appropriate instead of
the hospital so specified; and where such directions are given—
(a)

the Secretary of State shall cause the person having the custody of the patient to
be informed, and

(b)

the hospital order shall have effect as if the hospital specified in the directions
were substituted for the hospital specified in the order.

Commencement: 30 September 1983, MHA 1983 s.149(2).
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3.11.3.

Restriction orders

3.11.3.1.

Power of magistrates’ court to commit to Crown Court for restriction order

Availability and power to commit
MHA 1983 s.43 1850 : Power of magistrates’ courts to commit for restriction order
s.43(1) -

if in the case of a person of or over the age of 14 years who is convicted by a
magistrates’ court of an offence punishable on summary conviction with
imprisonment—
(a)

the conditions which under section 37(1) above are required to be satisfied for
the making of a hospital order are satisfied in respect of the offender; but

(b)

it appears to the court, having regard to the nature of the offence, the
antecedents of the offender and the risk of his committing further offences if set
at large, that if a hospital order is made a restriction order should also be made,

the court may, instead of making a hospital order or dealing with him in any other
manner, commit him in custody to the Crown Court to be dealt with in respect of the
offence.
Crown Court to inquire into the case
MHA 1983 s.43 1851 : Power of magistrates’ courts to commit for restriction order
s.43(2) -

where an offender is committed to the Crown Court under this section, the Crown Court
shall inquire into the circumstances of the case and may—
(a)

if that court would have power so to do under the foregoing provisions of this Part
of this Act upon the conviction of the offender before that court of such an offence
as is described in section 37(1) above, make a hospital order in his case, with or
without a restriction order;

(b)

if the court does not make such an order, deal with the offender in any other
manner in which the magistrates’ court might have dealt with him.

Powers of the court
MHA 1983 s.43 1852 : Power of magistrates’ courts to commit for restriction order
s.43(3) -

the Crown Court shall have the same power to make orders under sections 35, 36 and
38 above in the case of a person committed to the court under this section as the
Crown Court has under those sections in the case of an accused person within the
meaning of section 35 or 36 above or of a person convicted before that court as
mentioned in section 38 above.

1850

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1852
Commencement: 30 September 1983, MHA 1983 s.149(2).
1851
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Other committal powers
MHA 1983 s.43 1853 : Power of magistrates’ courts to commit for restriction order
s.43(4) -

the powers of a magistrates’ court under section 3 or 3B of the Powers of Criminal
Courts (Sentencing) Act 2000 (which enable such a court to commit an offender to the
Crown Court where the court is of the opinion, or it appears to the court, as mentioned
in the section in question) shall also be exercisable by a magistrates’ court where it is
of that opinion (or it so appears to it) unless a hospital order is made in the offender’s
case with a restriction order.

s.43(5) -

the power of the Crown Court to make a hospital order, with or without a restriction
order, in the case of a person convicted before that court of an offence may, in the
same circumstances and subject to the same conditions, be exercised by such a court
in the case of a person committed to the court under section 5 of the Vagrancy Act
1824 (which provides for the committal to the Crown Court of persons who are
incorrigible rogues within the meaning of that section).

Power to have defendant detained in hospital instead of committed in custody
MHA 1983 s.44 1854 : Committal to hospital under s. 43
s.44(1) -

where an offender is committed under section 43(1) above and the magistrates’ court
by which he is committed is satisfied on written or oral evidence that arrangements
have been made for the admission of the offender to a hospital in the event of an order
being made under this section, the court may, instead of committing him in custody, by
order direct him to be admitted to that hospital, specifying it, and to be detained there
until the case is disposed of by the Crown Court, and may give such directions as it
thinks fit for his production from the hospital to attend the Crown Court by which his
case is to be dealt with.

Evidence required for detention in hospital
MHA 1983 s.44 1855 : Committal to hospital under s. 43
s.44(2) -

the evidence required by subsection (1) above shall be given by the approved clinician
who would have overall responsibility for the offender’s case or by some other person
representing the managers of the hospital in question.

Power to give directions
MHA 1983 s.44 1856 : Committal to hospital under s. 43
s.44(3) -

1853

the power to give directions under section 37(4) above, section 37(5) above and
section 40(1) above shall apply in relation to an order under this section as they apply
in relation to a hospital order, but as if references to the period of 28 days mentioned in
section 40(1) above were omitted; and subject as aforesaid an order under this section
shall, until the offender’s case is disposed of by the Crown Court, have the same effect
as a hospital order together with a restriction order

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1855
Commencement: 30 September 1983, MHA 1983 s.149(2).
1856
Commencement: 30 September 1983, MHA 1983 s.149(2).
1854
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3.11.3.2.

Making a restriction order

Power to order and test to apply
MHA 1983 s.41 1857 : Power of higher courts to restrict discharge from hospital
s.41(1) -

where a hospital order is made in respect of an offender by the Crown Court, and it
appears to the court, having regard to the nature of the offence, the antecedents of the
offender and the risk of his committing further offences if set at large, that it is
necessary for the protection of the public from serious harm so to do, the court may,
subject to the provisions of this section, further order that the offender shall be subject
to the special restrictions set out in this section; and an order under this section shall
be known as “a restriction order”.

Medical evidence
MHA 1983 s.41 1858 : Power of higher courts to restrict discharge from hospital
s.41(2) -

a restriction order shall not be made in the case of any person unless at least one of
the registered medical practitioners whose evidence is taken into account by the court
under section 37(2)(a) above has given evidence orally before the court.

Effect of the restriction
MHA 1983 s.41 1859 : Power of higher courts to restrict discharge from hospital
s.41(3) -

the special restrictions applicable to a patient in respect of whom a restriction order is
in force are as follows—
(a)

none of the provisions of Part II of this Act relating to the duration, renewal and
expiration of authority for the detention of patients shall apply, and the patient
shall continue to be liable to be detained by virtue of the relevant hospital order
until he is duly discharged under the said Part II or absolutely discharged under
section 42, 73, 74 or 75 below;

(aa) none of the provisions of Part II of this Act relating to community treatment orders
and community patients shall apply;
(b)

no application shall be made to the appropriate tribunal in respect of a patient
under section 66 or 69(1) below;

(c)

the following powers shall be exercisable only with the consent of the Secretary
of State, namely—
(i)

power to grant leave of absence to the patient under section 17 above;

(ii)

power to transfer the patient in pursuance of regulations under section 19
above or in pursuance of subsection (3) of that section; and

(iii)

power to order the discharge of the patient under section 23 above;

and if leave of absence is granted under the said section 17 power to recall the
patient under that section shall vest in the Secretary of State as well as the
responsible clinician; and

1857

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1859
Commencement: 30 September 1983, MHA 1983 s.149(2).
1858
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(d)

the power of the Secretary of State to recall the patient under the said section 17
and power to take the patient into custody and return him under section 18 above
may be exercised at any time;
and in relation to any such patient section 40(4) above shall have effect as if it
referred to Part II of Schedule 1 to this Act instead of Part I of that Schedule.

s.41(6) -

while a person is subject to a restriction order the responsible clinician shall at such
intervals (not exceeding one year) as the Secretary of State may direct examine and
report to the Secretary of State on that person; and every report shall contain such
particulars as the Secretary of State may require.

Effect of restriction order on hospital order
MHA 1983 s.41 1860 : Power of higher courts to restrict discharge from hospital
s.41(4) -

a hospital order shall not cease to have effect under section 40(5) above if a restriction
order in respect of the patient is in force at the material time.

s.41(5) -

where a restriction order in respect of a patient ceases to have effect while the relevant
hospital order continues in force, the provisions of section 40 above and Part I of
Schedule 1 to this Act shall apply to the patient as if he had been admitted to the
hospital in pursuance of a hospital order (without a restriction order) made on the date
on which the restriction order ceased to have effect.

Termination of the order
MHA 1983 s.42 1861 : Powers of Secretary of State in respect of patients subject to restriction
orders
s.42(1) -

if the Secretary of State is satisfied that in the case of any patient a restriction order is
no longer required for the protection of the public from serious harm, he may direct that
the patient shall cease to be subject to the special restrictions set out in section 41(3)
above; and where the Secretary of State so directs, the restriction order shall cease to
have effect, and section 41(5) above shall apply accordingly.

s.42(2) -

at any time while a restriction order is in force in respect of a patient, the Secretary of
State may, if he thinks fit, by warrant discharge the patient from hospital, either
absolutely or subject to conditions; and where a person is absolutely discharged under
this subsection, he shall thereupon cease to be liable to be detained by virtue of the
relevant hospital order, and the restriction order shall cease to have effect accordingly.

1860
1861

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
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3.11.3.3.

Powers of Secretary of State in relation to restriction orders

MHA 1983 s.42 1862 : Powers of Secretary of State in respect of patients subject to restriction
orders
s.42(1) -

if the Secretary of State is satisfied that in the case of any patient a restriction order is
no longer required for the protection of the public from serious harm, he may direct that
the patient shall cease to be subject to the special restrictions set out in section 41(3)
above; and where the Secretary of State so directs, the restriction order shall cease to
have effect, and section 41(5) above shall apply accordingly.

s.42(2) -

at any time while a restriction order is in force in respect of a patient, the Secretary of
State may, if he thinks fit, by warrant discharge the patient from hospital, either
absolutely or subject to conditions; and where a person is absolutely discharged under
this subsection, he shall thereupon cease to be liable to be detained by virtue of the
relevant hospital order, and the restriction order shall cease to have effect accordingly.

s.42(3) -

the Secretary of State may at any time during the continuance in force of a restriction
order in respect of a patient who has been conditionally discharged under subsection
(2) above by warrant recall the patient to such hospital as may be specified in the
warrant.

s.42(4) -

where a patient is recalled as mentioned in subsection (3) above—
(a)

if the hospital specified in the warrant is not the hospital from which the patient
was conditionally discharged, the hospital order and the restriction order shall
have effect as if the hospital specified in the warrant were substituted for the
hospital specified in the hospital order;

(b)

in any case, the patient shall be treated for the purposes of section 18 above as if
he had absented himself without leave from the hospital specified in the warrant.

s.42(5) -

if a restriction order in respect of a patient ceases to have effect after the patient has
been conditionally discharged under this section, the patient shall, unless previously
recalled under subsection (3) above, be deemed to be absolutely discharged on the
date when the order ceases to have effect, and shall cease to be liable to be detained
by virtue of the relevant hospital order accordingly.

s.42(6) -

the Secretary of State may, if satisfied that the attendance at any place in Great Britain
of a patient who is subject to a restriction order is desirable in the interests of justice or
for the purposes of any public inquiry, direct him to be taken to that place; and where a
patient is directed under this subsection to be taken to any place he shall, unless the
Secretary of State otherwise directs, be kept in custody while being so taken, while at
that place and while being taken back to the hospital in which he is liable to be
detained.

1862

Commencement: 30 September 1983, MHA 1983 s.149(2).
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3.11.4.
3.11.4.1.

“Hybrid orders” - Directions under s.45A
Availability

R. v Fort [2013] EWCA Crim 2332; [2014] 2 Cr. App. R. (S.) 24 (p.167)
A section 45A direction was not available for persons under the age of 21 at the time of conviction.
3.11.4.2.

Making the order

Applicability
MHA 1983 s.45A 1863 : Power of higher courts to direct hospital admission
s.45A(1) - this section applies where, in the case of a person convicted before the Crown Court of
an offence the sentence for which is not fixed by law—
(a)

the conditions mentioned in subsection (2) below are fulfilled; and

(b)

the court considers making a hospital order in respect of him before deciding to
impose a sentence of imprisonment (“the relevant sentence”) in respect of the
offence.

Test to apply
MHA 1983 s.45A 1864 : Power of higher courts to direct hospital admission
s.45A(2) - the conditions referred to in subsection (1) above are that the court is satisfied, on the
written or oral evidence of two registered medical practitioners—

1863

(a)

that the offender is suffering from mental disorder;

(b)

that the mental disorder from which the offender is suffering is of a nature or
degree which makes it appropriate for him to be detained in a hospital for medical
treatment; and

(c)

that appropriate medical treatment is available for him.

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1864
Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
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Discretionary power to order
MHA 1983 s.45A 1865 : Power of higher courts to direct hospital admission
s.45A(3) - the court may give both of the following directions, namely—
(a)

a direction that, instead of being removed to and detained in a prison, the
offender be removed to and detained in such hospital as may be specified in the
direction (in this Act referred to as a “hospital direction”); and

(b)

a direction that the offender be subject to the special restrictions set out in
section 41 above (in this Act referred to as a “limitation direction”).

C(S)A 1997 s.47 1866 : Power to specify hospital units
s.47(1) -

subject to subsection (2) below, any power to specify a hospital which is conferred
by—
(a)

section 37 of the 1983 Act (hospital orders);

(b)

section 45A of that Act (hospital and limitation directions);

(c)

section 47 of that Act (transfer directions),

includes power to specify a hospital unit; and where such a unit is specified in relation
to any person in the exercise of such a power, any reference in any enactment
(including one contained in this Act) to him being, or being liable to be, detained in a
hospital shall be construed accordingly.
s.47(2) -

s.47(3) -

in subsection (1) above—
(a)

paragraph (a) shall not apply unless the court also makes an order under section
41 of the 1983 Act (restriction orders);

(b)

paragraph (c) shall not apply unless the Secretary of State also gives a direction
under section 49 of that Act (restriction directions).

in this section—
“hospital”, in relation to any exercise of a power, has the same meaning as in the
enactment which confers the power;
“hospital unit” means any part of a hospital which is treated as a separate unit.

s.47(4) -

a reference in this section to section 37 or 41 of the 1983 Act includes a reference to
that section as it applies by virtue of–
(a)

section 5 of the Criminal Procedure (Insanity) Act 1964,

(b)

section 6 or 14 of the Criminal Appeal Act 1968, or

(c)

Schedule 4 to the Armed Forces Act 2006 (including as applied by section 16(2)
of the Court Martial Appeals Act 1968).

1865

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1866
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(i).
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Evidence
MHA 1983 s.45A 1867 : Power of higher courts to direct hospital admission
s.45A(4) - a hospital direction and a limitation direction shall not be given in relation to an offender
unless at least one of the medical practitioners whose evidence is taken into account
by the court under subsection (2) above has given evidence orally before the court.
s.45A(5) - a hospital direction and a limitation direction shall not be given in relation to an offender
unless the court is satisfied on the written or oral evidence of the approved clinician
who would have overall responsibility for his case, or of some other person
representing the managers of the hospital that arrangements have been made—
(a)

for his admission to that hospital; and

(b)

for his admission to it within the period of 28 days beginning with the day of the
giving of such directions;

and the court may, pending his admission within that period, give such directions as it
thinks fit for his conveyance to and detention in a place of safety.
Length of order
MHA 1983 s.45A 1868 : Power of higher courts to direct hospital admission
s.45A(8) - Section 38(1) and (5) and section 39 above shall have effect as if any reference to the
making of a hospital order included a reference to the giving of a hospital direction and
a limitation direction.
MHA 1983 s.38 1869 : Interim hospital orders
s.38(5) -

an interim hospital order—
(a)

shall be in force for such period, not exceeding 12 weeks, as the court may
specify when making the order; but

(b)

may be renewed for further periods of not more than 28 days at a time if it
appears to the court, on the written or oral evidence of the responsible clinician,
that the continuation of the order is warranted;

but no such order shall continue in force for more than twelve months in all and the
court shall terminate the order if it makes a hospital order in respect of the offender or
decides after considering the written or oral evidence of the responsible clinician to
deal with the offender in some other way.

1867

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1868
Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1869
Commencement: 1 October 1984, SI 1984/1357 art.2
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Power to request information
MHA 1983 s.45A 1870 : Power of higher courts to direct hospital admission
s.45A(8) - Section 38(1) and (5) and section 39 above shall have effect as if any reference to the
making of a hospital order included a reference to the giving of a hospital direction and
a limitation direction.
MHA 1983 s.39 1871 : Information as to hospitals
s.39(1) -

where a court is minded to make a hospital order or interim hospital order in respect of
any person it may request—
(a)

the clinical commissioning group or Local Health Board for the area in which that
person resides or last resided; or

(b)

the National Health Service Commissioning Board or the National Assembly for
Wales or any other clinical commissioning group or Local Health Board that
appears to the court to be appropriate,

to furnish the court with such information as that clinical commissioning group or Local
Health Board or the National Health Service Commissioning Board or the National
Assembly for Wales have or can reasonably obtain with respect to the hospital or
hospitals (if any) in their area or elsewhere at which arrangements could be made for
the admission of that person in pursuance of the order, and that clinical commissioning
group or Local Health Board or the National Health Service Commissioning Board or
the National Assembly for Wales shall comply with any such request.
s.39(1ZA) - a request under this section to the National Health Service Commissioning Board may
relate only to services or facilities the provision of which the Board arranges.
s.39(1A) - in relation to a person who has not attained the age of 18 years, subsection (1) above
shall have effect as if the reference to the making of a hospital order included a
reference to a remand under section 35 or 36 above or the making of an order under
section 44 below.
s.39(1B) - where the person concerned has not attained the age of 18 years, the information
which may be requested under subsection (1) above includes, in particular, information
about the availability of accommodation or facilities designed so as to be specially
suitable for patients who have not attained the age of 18 years.

1870

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1871
Commencement: 30 September 1983, MHA 1983 s.149(2).
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3.11.4.3.

Effect of s.45A direction

MHA 1983 s.45B: Effect of hospital and limitation directions
s.45B(1) - a hospital direction and a limitation direction shall be sufficient authority—
(a)

for a constable or any other person directed to do so by the court to convey the
patient to the hospital specified in the hospital direction within a period of 28
days; and

(b)

for the managers of the hospital to admit him at any time within that period and
thereafter detain him in accordance with the provisions of this Act.

s.45B(2) - with respect to any person—
(a)

a hospital direction shall have effect as a transfer direction; and

(b)

a limitation direction shall have effect as a restriction direction.

s.45B(3) - while a person is subject to a hospital direction and a limitation direction the
responsible clinician shall at such intervals (not exceeding one year) as the Secretary
of State may direct examine and report to the Secretary of State on that person; and
every report shall contain such particulars as the Secretary of State may require.
3.11.4.4.

After the direction has been given

Not practicable for defendant to be received into hospital
MHA 1983 s.45A 1872 : Power of higher courts to direct hospital admission
s.45A(6) - if within the said period of 28 days it appears to the Secretary of State that by reason of
an emergency or other special circumstances it is not practicable for the patient to be
received into the hospital specified in the hospital direction, he may give instructions for
the admission of the patient to such other hospital as appears to be appropriate instead
of the hospital so specified.
s.45A(7) - where such instructions are given—

1872

(a)

the Secretary of State shall cause the person having the custody of the patient to
be informed, and

(b)

the hospital direction shall have effect as if the hospital specified in the
instructions were substituted for the hospital specified in the hospital direction.

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
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3.11.4.5.

Power to make interim s.45A direction

MHA 1983 s.45A 1873 : Power of higher courts to direct hospital admission
s.45A(8) - Section 38(1) and (5) and section 39 above shall have effect as if any reference to the
making of a hospital order included a reference to the giving of a hospital direction and
a limitation direction.
MHA 1983 s.38 1874 : Interim hospital orders
s.38(1) -

where a person is convicted before the Crown Court of an offence punishable with
imprisonment (other than an offence the sentence for which is fixed by law) or is
convicted by a magistrates’ court of an offence punishable on summary conviction with
imprisonment and the court before or by which he is convicted is satisfied, on the
written or oral evidence of two registered medical practitioners—
(a)

that the offender is suffering from mental disorder; and

(b)

that there is reason to suppose that the mental disorder from which the offender
is suffering is such that it may be appropriate for a hospital order to be made in
his case,

the court may, before making a hospital order or dealing with him in some other way,
make an order (in this Act referred to as “an interim hospital order”) authorising his
admission to such hospital as may be specified in the order and his detention there in
accordance with this section.

1873

Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1874
Commencement: 1 October 1984, SI 1984/1357 art.2
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3.11.5.

Interim hospital orders

3.11.5.1.

Making the order

Availability and power to order
MHA 1983 s.38 1875 : Interim hospital orders
s.38(1) -

where a person is convicted before the Crown Court of an offence punishable with
imprisonment (other than an offence the sentence for which is fixed by law) or is
convicted by a magistrates’ court of an offence punishable on summary conviction with
imprisonment and the court before or by which he is convicted is satisfied, on the
written or oral evidence of two registered medical practitioners—
(a)

that the offender is suffering from mental disorder; and

(b)

that there is reason to suppose that the mental disorder from which the offender
is suffering is such that it may be appropriate for a hospital order to be made in
his case,

the court may, before making a hospital order or dealing with him in some other way,
make an order (in this Act referred to as “an interim hospital order”) authorising his
admission to such hospital as may be specified in the order and his detention there in
accordance with this section.
The evidence
MHA 1983 s.38 1876 : Interim hospital orders
s.38(3) -

at least one of the registered medical practitioners whose evidence is taken into
account under subsection (1) above shall be employed at the hospital which is to be
specified in the order.

Arrangement must be made for defendant’s admission
MHA 1983 s.38 1877 : Interim hospital orders
s.38(4) -

1875

an interim hospital order shall not be made for the admission of an offender to a
hospital unless the court is satisfied, on the written or oral evidence of the approved
clinician who would have overall responsibility for his case or of some other person
representing the managers of the hospital, that arrangements have been made for his
admission to that hospital and for his admission to it within the period of 28 days
beginning with the date of the order; and if the court is so satisfied the court may,
pending his admission, given directions for his conveyance to and detention in a place
of safety.

Commencement: 1 October 1984, SI 1984/1357 art.2
Commencement: 1 October 1984, SI 1984/1357 art.2
1877
Commencement: 1 October 1984, SI 1984/1357 art.2
1876
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MHA 1983 s.54A 1878 : Reduction of period for making hospital orders
s.54A(1) - the Secretary of State may by order reduce the length of the periods mentioned in
sections 37(4) and (5) and 38(4) above.
s.54A(2) - an order under subsection (1) above may make such consequential amendments of
sections 40(1) and 44(3) above as appear to the Secretary of State to be necessary or
expedient.
Length of the order
MHA 1983 s.38 1879 : Interim hospital orders
s.38(5) -

an interim hospital order—
(a)

shall be in force for such period, not exceeding 12 weeks, as the court may
specify when making the order; but

(b)

may be renewed for further periods of not more than 28 days at a time if it
appears to the court, on the written or oral evidence of the responsible clinician,
that the continuation of the order is warranted;

but no such order shall continue in force for more than twelve months in all and the
court shall terminate the order if it makes a hospital order in respect of the offender or
decides after considering the written or oral evidence of the responsible clinician to
deal with the offender in some other way.
Power to request information
MHA 1983 s.39 1880 : Information as to hospitals
s.39(1) -

where a court is minded to make a hospital order or interim hospital order in respect of
any person it may request—
(a)

the clinical commissioning group or Local Health Board for the area in which that
person resides or last resided; or

(b)

the National Health Service Commissioning Board or the National Assembly for
Wales or any other clinical commissioning group or Local Health Board that
appears to the court to be appropriate,

to furnish the court with such information as that clinical commissioning group or Local
Health Board or the National Health Service Commissioning Board or the National
Assembly for Wales have or can reasonably obtain with respect to the hospital or
hospitals (if any) in their area or elsewhere at which arrangements could be made for
the admission of that person in pursuance of the order, and that clinical commissioning
group or Local Health Board or the National Health Service Commissioning Board or
the National Assembly for Wales shall comply with any such request.
s.39(1ZA) - a request under this section to the National Health Service Commissioning Board may
relate only to services or facilities the provision of which the Board arranges.

1878

Commencement: 1 October 1992, as inserted by CJA 1991 s.27(2), SI 1992/333 art.2(2) and Sch.2
para.1.
1879
Commencement: 1 October 1984, SI 1984/1357 art.2
1880
Commencement: 30 September 1983, MHA 1983 s.149(2).
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s.39(1A) - in relation to a person who has not attained the age of 18 years, subsection (1) above
shall have effect as if the reference to the making of a hospital order included a
reference to a remand under section 35 or 36 above or the making of an order under
section 44 below.
s.39(1B) - where the person concerned has not attained the age of 18 years, the information
which may be requested under subsection (1) above includes, in particular, information
about the availability of accommodation or facilities designed so as to be specially
suitable for patients who have not attained the age of 18 years.
3.11.5.2.

Effect of an interim hospital order

MHA 1983 s.40 1881 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(3) -

3.11.5.3.

where an interim hospital order is made in respect of an offender—
(a)

a constable or any other person directed to do so by the court shall convey the
offender to the hospital specified in the order within the period mentioned in
section 38(4) above; and

(b)

the managers of the hospital shall admit him within that period and thereafter
detain him in accordance with the provisions of section 38 above.

After the order has been made

Renewing the order
MHA 1983 s.38 1882 : Interim hospital orders
s.38(5) -

an interim hospital order—
(a)

shall be in force for such period, not exceeding 12 weeks, as the court may
specify when making the order; but

(b)

may be renewed for further periods of not more than 28 days at a time if it
appears to the court, on the written or oral evidence of the responsible clinician,
that the continuation of the order is warranted;

but no such order shall continue in force for more than twelve months in all and the
court shall terminate the order if it makes a hospital order in respect of the offender or
decides after considering the written or oral evidence of the responsible clinician to
deal with the offender in some other way.
s.38(6) -

1881

the power of renewing an interim hospital order may be exercised without the offender
being brought before the court if he is represented by counsel or a solicitor and his
counsel or solicitor is given an opportunity of being heard.

Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
1882
Commencement: 1 October 1984, SI 1984/1357 art.2
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Power of arrest where defendant absconds
MHA 1983 s.38 1883 : Interim hospital orders
s.38(7) -

1883

if an offender absconds from a hospital in which he is detained in pursuance of an
interim hospital order, or while being conveyed to or from such a hospital, he may be
arrested without warrant by a constable and shall, after being arrested, be brought as
soon as practicable before the court that made the order; and the court may thereupon
terminate the order and deal with him in any way in which it could have dealt with him if
no such order had been made.

Commencement: 1 October 1984, SI 1984/1357 art.2
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3.11.6.

Remand for medical reports etc.

3.11.6.1.

Magistrates’ Courts

Power to order and test to apply
PCC(S)A 2000 s.11 1884 : Remand by magistrates’ court for medical examination
s.11(1) -

if, on the trial by a magistrates’ court of an offence punishable on summary conviction
with imprisonment, the court—
(a)

is satisfied that the accused did the act or made the omission charged, but

(b)

is of the opinion that an inquiry ought to be made into his physical or mental
condition before the method of dealing with him is determined,

the court shall adjourn the case to enable a medical examination and report to be
made, and shall remand him.
Time limits
PCC(S)A 2000 s.11 1885 : Remand by magistrates’ court for medical examination
s.11(2) -

an adjournment under subsection (1) above shall not be for more than three weeks at a
time where the court remands the accused in custody, nor for more than four weeks at
a time where it remands him on bail.

Bail
PCC(S)A 2000 s.11 1886 : Remand by magistrates’ court for medical examination
s.11(3) -

1884

where on an adjournment under subsection (1) above the accused is remanded on
bail, the court shall impose conditions under paragraph (d) of section 3(6) of the Bail
Act 1976 and the requirements imposed as conditions under that paragraph shall be or
shall include requirements that the accused—
(a)

undergo medical examination by a registered medical practitioner or, where the
inquiry is into his mental condition and the court so directs, two such
practitioners; and

(b)

for that purpose attend such an institution or place, or on such practitioner, as the
court directs and, where the inquiry is into his mental condition, comply with any
other directions which may be given to him for that purpose by any person
specified by the court or by a person of any class so specified.

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1886
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1885
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3.11.6.2.

Crown Court

Availability
MHA 1983 s.35 1887 : Remand to hospital for report on accused’s mental condition
s.35(2) -

for the purposes of this section an accused person is—
(a)

in relation to the Crown Court, any person who is awaiting trial before the court
for an offence punishable with imprisonment or who has been arraigned before
the court for such an offence and has not yet been sentenced or otherwise dealt
with for the offence on which he has been arraigned;

(b)

in relation to a magistrates’ court, any person who has been convicted by the
court of an offence punishable on summary conviction with imprisonment and
any person charged with such an offence if the court is satisfied that he did the
act or made the omission charged or he has consented to the exercise by the
court of the powers conferred by this section.

Power
MHA 1983 s.35 1888 : Remand to hospital for report on accused’s mental condition
s.35(1) -

subject to the provisions of this section, the Crown Court or a magistrates’ court may
remand an accused person to a hospital specified by the court for a report on his
mental condition.

Evidence
MHA 1983 s.35 1889 : Remand to hospital for report on accused’s mental condition
s.35(3) -

subject to subsection (4) below, the powers conferred by this section may be exercised
if—
(a)

the court is satisfied, on the written or oral evidence of a registered medical
practitioner, that there is reason to suspect that the accused person is suffering
from mental disorder; and

(b)

the court is of the opinion that it would be impracticable for a report on his mental
condition to be made if he were remanded on bail;

but those powers shall not be exercised by the Crown Court in respect of a person who
has been convicted before the court if the sentence for the offence of which he has
been convicted is fixed by law.
s.35(4) -

the court shall not remand an accused person to a hospital under this section unless
satisfied, on the written or oral evidence of the approved clinician who would be
responsible for making the report or of some other person representing the managers
of the hospital, that arrangements have been made for his admission to that hospital
and for his admission to it within the period of seven days beginning with the date of
the remand; and if the court is so satisfied it may, pending his admission, give
directions for his conveyance to and detention in a place of safety.

1887

Commencement: 1 October 1984, SI 1984/1357 art.2.
Commencement: 1 October 1984, SI 1984/1357 art.2.
1889
Commencement: 1 October 1984, SI 1984/1357 art.2.
1888
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Further remand
MHA 1983 s.35 1890 : Remand to hospital for report on accused’s mental condition
s.35(5) -

where a court has remanded an accused person under this section it may further
remand him if it appears to the court, on the written or oral evidence of the approved
clinician responsible for making the report, that a further remand is necessary for
completing the assessment of the accused person’s mental condition.

s.35(6) -

the power of further remanding an accused person under this section may be
exercised by the court without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.

Time limits
MHA 1983 s.35 1891 : Remand to hospital for report on accused’s mental condition
s.35(7) -

an accused person shall not be remanded or further remanded under this section for
more than 28 days at a time or for more than 12 weeks in all; and the court may at any
time terminate the remand if it appears to the court that it is appropriate to do so.

Entitlement to independent report
MHA 1983 s.35 1892 : Remand to hospital for report on accused’s mental condition
s.35(8) -

an accused person remanded to hospital under this section shall be entitled to obtain
at his own expense an independent report on his mental condition from a registered
medical practitioner or approved clinician chosen by him and to apply to the court on
the basis of it for his remand to be terminated under subsection (7) above.

Power to convey individual to hospital
MHA 1983 s.35 1893 : Remand to hospital for report on accused’s mental condition
s.35(9) -

1890

where an accused person is remanded under this section—
(a)

a constable or any other person directed to do so by the court shall convey the
accused person to the hospital specified by the court within the period mentioned
in subsection (4) above; and

(b)

the managers of the hospital shall admit him within that period and thereafter
detain him in accordance with the provisions of this section.

Commencement: 1 October 1984, SI 1984/1357 art.2.
Commencement: 1 October 1984, SI 1984/1357 art.2.
1892
Commencement: 1 October 1984, SI 1984/1357 art.2.
1893
Commencement: 1 October 1984, SI 1984/1357 art.2.
1891
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Power of arrest where individual absconds
MHA 1983 s.35 1894 : Remand to hospital for report on accused’s mental condition
s.35(10) - if an accused person absconds from a hospital to which he has been remanded under
this section, or while being conveyed to or from that hospital, he may be arrested
without warrant by any constable and shall, after being arrested, be brought as soon as
practicable before the court that remanded him; and the court may thereupon terminate
the remand and deal with him in any way in which it could have dealt with him if he had
not been remanded under this section.
3.11.6.3.

Remand for medical treatment

Power to order
MHA 1983 s.36 1895 : Remand of accused person to hospital for treatment
s.36(1) -

subject to the provisions of this section, the Crown Court may, instead of remanding an
accused person in custody, remand him to a hospital specified by the court if satisfied,
on the written or oral evidence of two registered medical practitioners, that
(a)

he is suffering from mental disorder of a nature or degree which makes it
appropriate for him to be detained in a hospital for medical treatment; and

(b)

appropriate medical treatment is available for him.

Availability
MHA 1983 s.36 1896 : Remand of accused person to hospital for treatment
s.36(2) -

for the purposes of this section an accused person is any person who is in custody
awaiting trial before the Crown Court for an offence punishable with imprisonment
(other than an offence the sentence for which is fixed by law) or who at any time before
sentence is in custody in the course of a trial before that court for such an offence.

Evidence
MHA 1983 s.36 1897 : Remand of accused person to hospital for treatment
s.36(3) -

the court shall not remand an accused person under this section to a hospital unless it
is satisfied, on the written or oral evidence of the approved clinician who would have
overall responsibility for his case or of some other person representing the managers
of the hospital, that arrangements have been made for his admission to that hospital
and for his admission to it within the period of seven days beginning with the date of
the remand; and if the court is so satisfied it may, pending his admission, give
directions for his conveyance to and detention in a place of safety.

1894

Commencement: 1 October 1984, SI 1984/1357 art.2.
Commencement: 1 October 1984, SI 1984/1357 art.2.
1896
Commencement: 1 October 1984, SI 1984/1357 art.2.
1897
Commencement: 1 October 1984, SI 1984/1357 art.2.
1895
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Further remand
MHA 1983 s.36 1898 : Remand of accused person to hospital for treatment
s.36(4) -

where a court has remanded an accused person under this section it may further
remand him if it appears to the court, on the written or oral evidence of the responsible
clinician, that a further remand is warranted.

s.36(5) -

the power of further remanding an accused person under this section may be
exercised by the court without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.

Time limits
MHA 1983 s.36 1899 : Remand of accused person to hospital for treatment
s.36(6) -

an accused person shall not be remanded or further remanded under this section for
more than 28 days at a time or for more than 12 weeks in all; and the court may at any
time terminate the remand if it appears to the court that it is appropriate to do so.

Entitlement to independent report
MHA 1983 s.36 1900 : Remand of accused person to hospital for treatment
s.36(7) -

an accused person remanded to hospital under this section shall be entitled to obtain
at his own expense an independent report on his mental condition from a registered
medical practitioner or approved clinician chosen by him and to apply to the court on
the basis of it for his remand to be terminated under subsection (6) above.

Power to convey individual to hospital
MHA 1983 s.36 1901 : Remand of accused person to hospital for treatment
s.36(8) -

Subsections (9) and (10) of section 35 above shall have effect in relation to a remand
under this section as they have effect in relation to a remand under that section.

MHA 1983 s.35 1902 : Remand to hospital for report on accused’s mental condition
s.35(9) -

1898

where an accused person is remanded under this section—
(a)

a constable or any other person directed to do so by the court shall convey the
accused person to the hospital specified by the court within the period mentioned
in subsection (4) above; and

(b)

the managers of the hospital shall admit him within that period and thereafter
detain him in accordance with the provisions of this section.

Commencement: 1 October 1984, SI 1984/1357 art.2.
Commencement: 1 October 1984, SI 1984/1357 art.2.
1900
Commencement: 1 October 1984, SI 1984/1357 art.2.
1901
Commencement: 1 October 1984, SI 1984/1357 art.2.
1902
Commencement: 1 October 1984, SI 1984/1357 art.2.
1899
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Power of arrest where individual absconds
MHA 1983 s.36 1903 : Remand of accused person to hospital for treatment
s.36(8) -

Subsections (9) and (10) of section 35 above shall have effect in relation to a remand
under this section as they have effect in relation to a remand under that section.

MHA 1983 s.35 1904 : Remand to hospital for report on accused’s mental condition
s.35(10) - if an accused person absconds from a hospital to which he has been remanded under
this section, or while being conveyed to or from that hospital, he may be arrested
without warrant by any constable and shall, after being arrested, be brought as soon as
practicable before the court that remanded him; and the court may thereupon terminate
the remand and deal with him in any way in which it could have dealt with him if he had
not been remanded under this section.

1903
1904

Commencement: 1 October 1984, SI 1984/1357 art.2.
Commencement: 1 October 1984, SI 1984/1357 art.2.
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3.11.7.

Requirements as to medical evidence

Must be approved practitioner
MHA 1983 s.54 1905 : Requirements as to medical evidence
s.54(1) -

the registered medical practitioner whose evidence is taken into account under section
35(3)(a) above and at least one of the registered medical practitioners whose evidence
is taken into account under sections 36(1), 37(2)(a), 38(1)45A(2) and 51(6)(a) above
and whose reports are taken into account under sections 47(1) and 48(1) above shall
be a practitioner approved for the purposes of section 12 above by the Secretary of
State or by another person by virtue of section 12ZA or 12ZB above, as having special
experience in the diagnosis or treatment of mental disorder.

Court acting upon written report without proof of signature etc.
MHA 1983 s.54 1906 : Requirements as to medical evidence
s.54(2) -

for the purposes of any provision of this Part of this Act under which a court may act on
the written evidence of any person, a report in writing purporting to be signed by that
person may, subject to the provisions of this section, be received in evidence without
proof of the following–
(a)

the signature of the person; or

(b)

his having the requisite qualifications or approval or authority or being of the
requisite description to give the report.

Report writer may be required to give oral evidence
MHA 1983 s.54 1907 : Requirements as to medical evidence
s.54(2A) - but the court may require the signatory of any such report to be called to give oral
evidence.
Copies of the reports etc.
MHA 1983 s.54 1908 : Requirements as to medical evidence
s.54(3) -

1905

where, in pursuance of a direction of the court, any such report is tendered in evidence
otherwise than by or on behalf of the person who is the subject of the report, then—
(a)

if that person is represented by an authorised person, a copy of the report shall
be given to that authorised person;

(b)

if that person is not so represented, the substance of the report shall be disclosed
to him or, where he is a child or young person, to his parent or guardian if present
in court; and

(c)

except where the report relates only to arrangements for his admission to a
hospital, that person may require the signatory of the report to be called to give
oral evidence, and evidence to rebut the evidence contained in the report may be
called by or on behalf of that person.

Commencement: 30 September 1983, MHA 1983 s.149(2).
Commencement: 30 September 1983, MHA 1983 s.149(2).
1907
Commencement: 30 September 1983, MHA 1983 s.149(2).
1908
Commencement: 30 September 1983, MHA 1983 s.149(2).
1906
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3.11.8.

Interaction with other sentencing orders

Bind over of parent/guardian, community orders, fines, imprisonment, referral order, YRO
MHA 1983 s.37 1909 : Powers of courts to order hospital admission or guardianship
s.37(8) -

where an order is made under this section, the court shall not:
(a)

pass sentence of imprisonment or impose a fine or make a community order
(within the meaning of Part 12 of the Criminal Justice Act 2003 or a youth
rehabilitation order (within the meaning of Part 1 of the Criminal Justice and
Immigration Act 2008)) 1910 in respect of the offence,

(b)

if the order under this section is a hospital order, make a referral order (within the
meaning of the Powers of Criminal Courts (Sentencing) Act 2000) in respect of
the offence, or

(c)

make in respect of the offender an order under section 150 of that Act (binding
over of parent or guardian),

but the court may make any other order which it has power to make apart from this
section; and for the purposes of this subsection “sentence of imprisonment”includes
any sentence or order for detention.
Court may make hospital order without defendant present where interim order in place
MHA 1983 s.38 1911 : Interim hospital orders
s.38(2) -

in the case of an offender who is subject to an interim hospital order the court may
make a hospital order without his being brought before the court if he is represented by
an authorised person who is given an opportunity of being heard.

Section 45A directions and other sentences of imprisonment
MHA 1983 s.45A 1912 : Power of higher courts to direct hospital admission
s.45A(9) - a hospital direction and a limitation direction given in relation to an offender shall have
effect not only as regards the relevant sentence but also (so far as applicable) as
regards any other sentence of imprisonment imposed on the same or a previous
occasion.

1909

Commencement: 30 September 1983, MHA 1983 s.149(2).
The final closing bracket appears to be in the wrong place here, it should be placed immediately after
“CJA 2003”.
1911
Commencement: 1 October 1984, SI 1984/1357 art.2
1912
Commencement: 1 October 1997, as inserted by C(S)A 1997 s.46, SI 1997/2200 art.2(1)(i). The
insertion is of no effect where the offence in question was committed before 1st October 1997, SI
1997/2200 art.5(1)(a).
1910
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Existing hospital order or guardianship order
MHA 1983 s.40 1913 : Effect of hospital orders, guardianship orders and interim hospital
orders
s.40(5) -

1913

where a patient is admitted to a hospital in pursuance of a hospital order, or placed
under guardianship by a guardianship order, any previous application, hospital order or
guardianship order by virtue of which he was liable to be detained in a hospital or
subject to guardianship shall cease to have effect; but if the first-mentioned order, or
the conviction on which it was made, is quashed on appeal, this subsection shall not
apply and section 22 above shall have effect as if during any period for which the
patient was liable to be detained or subject to guardianship under the order, he had
been detained in custody as mentioned in that section.

Commencement: Section 40(1), (2), (4) and (5) in force 30 September 1983, MHA 1983 s.149(2).
Section 40(3) in force 1 October 1984, SI 1984/1357 art.2. Section 40(6) in force 1 April 1996, as
inserted by Mental Health (Patients in the Community) Act 1995 s.2(4), MH(PC)A 1995 s.7(2).
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3.11.9.

Appeals

Order imposed without conviction: Same right of appeal as if order imposed on conviction
MHA 1983 s.45 1914 : Appeals from magistrates’ courts
s.45(1) -

where on the trial of an information charging a person with an offence a magistrates’
court makes a hospital order or guardianship order in respect of him without convicting
him, he shall have the same right of appeal against the order as if it had been made on
his conviction; and on any such appeal the Crown Court shall have the same powers
as if the appeal had been against both conviction and sentence.

s.45(2) -

an appeal by a child or young person with respect to whom any such order has been
made, whether the appeal is against the order or against the finding upon which the
order was made, may be brought by him or by his parent or guardian on his behalf.

No hospital available
R. v Jones [1977] Crim LR 158
Where a hospital order is suitable but no hospital is available, it is not appropriate for an appeal to
come before the Court of Appeal as the only purpose to be served is to give the issue publicity.
There is no reason to suppose the court will be able to make a hospital order.
Fresh evidence
R. v Beesley [2011] EWCA Crim 1021; [2012] 1 Cr. App. R. (S.) 15 (p.71)
Where a defendant wishes to rely on a medical report to suggest that a hospital order should be
imposed, the rule for the admission of fresh evidence under CAA 1968 s.23 had to be applied.
R. v Fort [2013] EWCA Crim 2332; [2014] 2 Cr. App. R. (S.) 24 (p.167)
[Where an appellant suffers from a mental disorder], the aim of any “fresh evidence” that this
appellant wishes the court to receive on appeal pursuant to s.23 of the Criminal Appeal Act 1968
(as amended) must be to assist in satisfying the burden upon him that: (i) at the time of sentence
he was suffering from a mental disorder that was susceptible to treatment; (ii) the reason for the
offence was the appellant’s mental disorder; (iii) the appellant does not pose a significant risk of
serious harm to members of the public occasioned by the commission of serious offences if his
mental disorder were to be cured or substantially alleviated; so that (iv) the sentence of custody for
life was wrong in principle.
In the context of conviction appeals, this court has emphasised that fresh expert evidence (which
in many cases concerns the mental state of the appellant), will not automatically be received by the
court pursuant to s.23 of the Criminal Appeal Act 1968: see R. v Erskine; R. v Williams [2010] 1
W.L.R. 183 . Reception will depend on the facts and circumstances of the particular case. Whilst
the court must have regard to the matters set out in s.23(2) , ultimately the test is the broad one set
out in s.23(1) , viz. whether this court thinks it “necessary or expedient in the interests of justice” to
receive the proposed “fresh” evidence. (Aikens LJ, at [65] - [66])

1914

Commencement: 30 September 1983, MHA 1983 s.149(2) .
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3.11.10. Interpretation of MHA 1983 Part 3
MHA 1983 s.55 1915 : Interpretation of Part III
s.55(1) -

in this Part of this Act—
“authorised person” means a person who, for the purposes of the Legal Services Act
2007, is an authorised person in relation to an activity which constitutes the exercise of
a right of audience (within the meaning of that Act);
“child” and “young person”have the same meaning as in the Children and Young
Persons Act 1933;
“civil prisoner” has the meaning given to it by section 48(2)(c) above;
“guardian”, in relation to a child or young person, has the same meaning as in the
Children and Young Persons Act 1933;
“place of safety”, in relation to a person who is not a child or young person, means any
police station, prison or remand centre, or any hospital the managers of which are
willing temporarily to receive him, and in relation to a child or young person has the
same meaning as in the Children and Young Persons Act 1933;
“responsible clinician”, in relation to a person liable to be detained in a hospital within
the meaning of Part 2 of this Act, means the approved clinician with overall
responsibility for the patient’s case.

s.55(2) -

any reference in this Part of this Act to an offence punishable on summary conviction
with imprisonment shall be construed without regard to any prohibition or restriction
imposed by or under any enactment relating to the imprisonment of young offenders.

s.55(4) -

any reference to a hospital order, a guardianship order or a restriction order in section
40(2), (4) or (5), section 41(3) to (5), or section 42 above or section 69(1) below shall
be construed as including a reference to any order or direction under this Part of this
Act having the same effect as the first-mentioned order; and the exceptions and
modifications set out in Schedule 1 to this Act in respect of the provisions of this Act
described in that Schedule accordingly include those which are consequential on the
provisions of this subsection.

s.55(5) -

Section 34(2) above shall apply for the purposes of this Part of this Act as it applies for
the purposes of Part II of this Act.

s.55(6) -

references in this Part of this Act to persons serving a sentence of imprisonment shall
be construed in accordance with section 47(5) above.

s.55(7) -

Section 99 of the Children and Young Persons Act 1933 (which relates to the
presumption and determination of age) shall apply for the purposes of this Part of this
Act as it applies for the purposes of that Act.

1915

Commencement: 30 September 1983, MHA 1983 s.149(2).
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3.11.11. Unfitness to plead
3.11.11.1. Orders capable of being imposed upon finding that accused did the act or made
the omission charged
CP(I)A 1964 s.5 1916 : Powers to deal with persons not guilty by reason of insanity or unfit to
plead etc.
s.5(1) -

s.5(2) -

s.5(3) -

this section applies where–
(a)

a special verdict is returned that the accused is not guilty by reason of insanity; or

(b)

findings have been made that the accused is under a disability and that he did
the act or made the omission charged against him.

the court shall make in respect of the accused–
(a)

a hospital order (with or without a restriction order);

(b)

a supervision order; or

(c)

an order for his absolute discharge.

where–
(a)

the offence to which the special verdict or the findings relate is an offence the
sentence for which is fixed by law, and

(b)

the court have power to make a hospital order,

the court shall make a hospital order with a restriction order (whether or not they would
have power to make a restriction order apart from this subsection).
s.5(4) -

in this section–
“hospital order”has the meaning given in section 37 of the Mental Health Act 1983;
“restriction order” has the meaning given to it by section 41 of that Act;
“supervision order” has the meaning given in Part 1 of Schedule 1A to this Act.

CP(I)A 1964 s.5A 1917 : Orders made under or by virtue of section 5
s.5A(1) -

in relation to the making of an order by virtue of subsection (2)(a) of section 5 above,
section 37 (hospital orders etc) of the Mental Health Act 1983 (“the 1983 Act”) shall
have effect as if–
(a)

the reference in subsection (1) to a person being convicted before the Crown
Court included a reference to the case where section 5 above applies;

(b)

the words after “punishable with imprisonment” and before “or is convicted” were
omitted; and

(c)

for subsections (4) and (5) there were substituted–
“(4) Where an order is made under this section requiring a person to be admitted
to a hospital (“a hospital order”), it shall be the duty of the managers of the
hospital specified in the order to admit him in accordance with it.”

1916
1917

Commencement: 31 August 1964 CP(I)A 1964 s.8(3).
Commencement: 31 August 1964 CP(I)A 1964 s.8(3).

1141

Part 3.11 – Mental health

s.5A(2) -

in relation to a case where section 5 above applies but the court have not yet made
one of the disposals mentioned in subsection (2) of that section–
(a)

section 35 of the 1983 Act (remand to hospital for report on accused’s mental
condition) shall have effect with the omission of the words after paragraph (b) in
subsection (3);

(b)

section 36 of that Act (remand of accused person to hospital for treatment) shall
have effect with the omission of the words “(other than an offence the sentence
for which is fixed by law)” in subsection (2);

(c)

references in sections 35 and 36 of that Act to an accused person shall be
construed as including a person in whose case this subsection applies; and

(d)

section 38 of that Act (interim hospital orders) shall have effect as if–
(i)

the reference in subsection (1) to a person being convicted before the
Crown Court included a reference to the case where section 5 above
applies; and

(ii)

the words “(other than an offence the sentence for which is fixed by law)” in
that subsection were omitted.

s.5A(3) -

in relation to the making of any order under the 1983 Act by virtue of this Act,
references in the 1983 Act to an offender shall be construed as including references to
a person in whose case section 5 above applies, and references to an offence shall be
construed accordingly.

s.5A(4) -

where–
(a)

a person is detained in pursuance of a hospital order which the court had power
to make by virtue of section 5(1)(b) above, and

(b)

the court also made a restriction order, and that order has not ceased to have
effect,

the Secretary of State, if satisfied after consultation with the responsible clinician that
the person can properly be tried, may remit the person for trial, either to the court of
trial or to a prison.
On the person’s arrival at the court or prison, the hospital order and the restriction
order shall cease to have effect.
s.5A(5) -

Schedule 1A to this Act (supervision orders) has effect with respect to the making of
supervision orders under subsection (2)(b) of section 5 above, and with respect to the
revocation and amendment of such orders.

s.5A(6) -

in relation to the making of an order under subsection (2)(c) of section 5 above, section
12(1) of the Powers of Criminal Courts (Sentencing) Act 2000 (absolute and conditional
discharge) shall have effect as if–

1142

(a)

the reference to a person being convicted by or before a court of such an offence
as is there mentioned included a reference to the case where section 5 above
applies; and

(b)

the reference to the court being of opinion that it is inexpedient to inflict
punishment included a reference to it thinking that an order for absolute
discharge would be most suitable in all the circumstances of the case.
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3.11.11.2. Supervision orders
CP(I)A 1964 Sch.1A 1918 : Supervision Orders
para.1(1) - in this Schedule “supervision order” means an order which requires the person in
respect of whom it is made (“the supervised person”) to be under the supervision of a
social worker, an officer of a local probation board [ or an officer of a provider of
probation services (“the supervising officer”) for a period specified in the order of not
more than two years .
para.1(2) - a supervision order may, in accordance with paragraph 4 or 5 below, require the
supervised person to submit, during the whole of that period or such part of it as may
be specified in the order, to treatment by or under the direction of a registered medical
practitioner.
para.1(3) - the Secretary of State may by order direct that sub-paragraph (1) above shall be
amended by substituting, for the period for the time being specified there, such period
as may be specified in the order.
para.1(4) - an order under sub-paragraph (3) above may make in paragraph 11(2) below any
amendment which the Secretary of State thinks necessary in consequence of any
substitution made by the order.
para.1(5) - the power of the Secretary of State to make orders under sub-paragraph (3) above
shall be exercisable by statutory instrument which shall be subject to annulment in
pursuance of a resolution of either House of Parliament.
3.11.12.2.1 Making and effect of supervision orders
Circumstances in which orders may be made
CP(I)A 1964 Sch.1A 1919 : Supervision Orders
para.2(1) - the court shall not make a supervision order unless it is satisfied that, having regard to
all the circumstances of the case, the making of such an order is the most suitable
means of dealing with the accused or appellant.
para.2(2) - the court shall not make a supervision order unless it is also satisfied–

1918
1919

(a)

that the supervising officer intended to be specified in the order is willing to
undertake the supervision; and

(b)

that arrangements have been made for the treatment intended to be specified in
the order.

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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Requirements as to residence
CP(I)A 1964 Sch.1A 1920 : Supervision Orders
para.3(1) - a supervision order shall either–
(a)

specify the local social services authority area in which the supervised person
resides or will reside, and require him to be under the supervision of a social
worker of the local social services authority for that area; or

(b)

specify the local justice area in which that person resides or will reside, and
require him to be under the supervision of an officer of a local probation board
appointed for or assigned to that area, or (as the case may be) an officer of a
provider of probation services acting in that area.

para.3(2) - before making such an order, the court shall explain to the supervised person in
ordinary language–
(a)

the effect of the order (including any requirements proposed to be included in the
order in accordance with paragraph 4, 5 or 8 below); and

(b)

that a magistrates’ court has power under paragraphs 9 to 11 below to review the
order on the application either of the supervised person or of the supervising
officer.

para.3(3) - after making such an order, the court shall forthwith give copies of the order to an
officer of a local probation board assigned to the court or an officer of a provider of
probation services acting at the court, and he shall give a copy–
(a)

to the supervised person; and

(b)

to the supervising officer.

para.3(4) - after making such an order, the court shall also send to the designated officer for the
local justice area in which the supervised person resides or will reside (“the local justice
area concerned”)–
(a)

a copy of the order; and

(b)

such documents and information relating to the case as it considers likely to be of
assistance to a court acting for that area in the exercise of its functions in relation
to the order.

para.3(5) - where such an order is made, the supervised person shall keep in touch with the
supervising officer in accordance with such instructions as he may from time to time be
given by that officer and shall notify him of any change of address.

1920

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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Requirements as to medical treatment
CP(I)A 1964 Sch.1A 1921 : Supervision Orders
para.4(1) - a supervision order may, if the court is satisfied as mentioned in sub-paragraph (2)
below, include a requirement that the supervised person shall submit, during the whole
of the period specified in the order or during such part of that period as may be so
specified, to treatment by or under the direction of a registered medical practitioner with
a view to the improvement of his mental condition.
para.4(2) - the court may impose such a requirement only if satisfied on the written or oral
evidence of two or more registered medical practitioners, at least one of whom is duly
registered, that the mental condition of the supervised person–
(a)

is such as requires and may be susceptible to treatment; but

(b)

is not such as to warrant the making of a hospital order within the meaning of the
Mental Health Act 1983.

para.4(3) - the treatment required under this paragraph by any such order shall be such one of the
following kinds of treatment as may be specified in the order, that is to say–
(a)

treatment as a non-resident patient at such institution or place as may be
specified in the order; and

(b)

treatment by or under the direction of such registered medical practitioner as may
be so specified;

but the nature of the treatment shall not be specified in the order except as mentioned
in paragraph (a) or (b) above.
para.5(1) - this paragraph applies where the court is satisfied on the written or oral evidence of two
or more registered medical practitioners that–
(a)

because of his medical condition, other than his mental condition, the supervised
person is likely to pose a risk to himself or others; and

(b)

the condition may be susceptible to treatment.

para.5(2) - the supervision order may (whether or not it includes a requirement under paragraph 4
above) include a requirement that the supervised person shall submit, during the whole
of the period specified in the order or during such part of that period as may be so
specified, to treatment by or under the direction of a registered medical practitioner with
a view to the improvement of the condition.
para.5(3) - the treatment required under this paragraph by any such order shall be such one of the
following kinds of treatment as may be specified in the order, that is to say–
(a)

treatment as a non-resident patient at such institution or place as may be
specified in the order; and

(b)

treatment by or under the direction of such registered medical practitioner as may
be so specified;

but the nature of the treatment shall not be specified in the order except as mentioned
in paragraph (a) or (b) above.

1921

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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para.6(1) - where the medical practitioner by whom or under whose direction the supervised
person is being treated in pursuance of a requirement under paragraph 4 or 5 above is
of the opinion that part of the treatment can be better or more conveniently given in or
at an institution or place which–
(a)

is not specified in the order, and

(b)

is one in or at which the treatment of the supervised person will be given by or
under the direction of a registered medical practitioner,

he may, with the consent of the supervised person, make arrangements for him to be
treated accordingly.
para.6(2) - such arrangements may provide for the supervised person to receive part of his
treatment as a resident patient in an institution or place of any description.
para.6(3) - where any such arrangements are made for the treatment of a supervised person–

para.7 -

(a)

the medical practitioner by whom the arrangements are made shall give notice in
writing to the supervising officer, specifying the institution or place in or at which
the treatment is to be carried out; and

(b)

the treatment provided for by the arrangements shall be deemed to be treatment
to which he is required to submit in pursuance of the supervision order.

while the supervised person is under treatment as a resident patient in pursuance of
arrangements under paragraph 6 above, the supervising officer shall carry out the
supervision to such extent only as may be necessary for the purpose of the revocation
or amendment of the order.

para.8(1) - subject to sub-paragraph (2) below, a supervision order may include requirements as
to the residence of the supervised person.
para.8(2) - before making such an order containing any such requirement, the court shall consider
the home surroundings of the supervised person.
3.11.12.2.2 Revocation and amendment of supervision orders
Revocation
CP(I)A 1964 Sch.1A 1922 : Supervision Orders
para.9(1) - where a supervision order is in force in respect of any person and, on the application of
the supervised person or the supervising officer, it appears to a magistrates’ court
acting for the local justice area concerned that, having regard to circumstances which
have arisen since the order was made, it would be in the interests of the health or
welfare of the supervised person that the order should be revoked, the court may
revoke the order.
para.9(2) - the court by which a supervision order was made may of its own motion revoke the
order if, having regard to circumstances which have arisen since the order was made,
it considers that it would be inappropriate for the order to continue.

1922

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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Amendment of order by reason of change of residence
para.10(1) - this paragraph applies where, at any time while a supervision order is in force in
respect of any person, a magistrates’ court acting for the local justice area concerned
is satisfied that the supervised person proposes to change, or has changed, his
residence from the area specified in the order to another local social services authority
area or local justice area.
para.10(2) - subject to sub-paragraph (3) below, the court may, and on the application of the
supervising officer shall, amend the supervision order by substituting the other area for
the area specified in the order.
para.10(3) - the court shall not amend under this paragraph a supervision order which contains
requirements which, in the opinion of the court, cannot be complied with unless the
supervised person continues to reside in the area specified in the order unless, in
accordance with paragraph 11 below, it either–
(a)

cancels those requirements; or

(b)

substitutes for those requirements other requirements which can be complied
with if the supervised person ceases to reside in that area.

Amendment of requirements of order
CP(I)A 1964 Sch.1A 1923 : Supervision Orders
para.11(1) - without prejudice to the provisions of paragraph 10 above, but subject to subparagraph (2) below, a magistrates’ court for the local justice area concerned may, on
the application of the supervised person or the supervising officer, by order amend a
supervision order–
(a)

by cancelling any of the requirements of the order; or

(b)

by inserting in the order (either in addition to or in substitution for any such
requirement) any requirement which the court could include if it were the court by
which the order was made and were then making it.

para.11(2) - the power of a magistrates’ court under sub-paragraph (1) above shall not include
power to amend an order by extending the period specified in it beyond the end of two
years from the day of the original order.
Amendment of requirements in pursuance of medical report
CP(I)A 1964 Sch.1A 1924 : Supervision Orders
para.12(1) - where the medical practitioner by whom or under whose direction the supervised
person is being treated for his mental condition in pursuance of any requirement of a
supervision order–

1923
1924

(a)

is of the opinion mentioned in sub-paragraph (2) below, or

(b)

is for any reason unwilling to continue to treat or direct the treatment of the
supervised person,

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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he shall make a report in writing to that effect to the supervising officer and that officer
shall apply under paragraph 11 above to a magistrates’ court for the local justice area
concerned for the variation or cancellation of the requirement.
para.12(2) - the opinion referred to in sub-paragraph (1) above is–
(a)

that the treatment of the supervised person should be continued beyond the
period specified in the supervision order;

(b)

that the supervised person needs different treatment, being treatment of a kind to
which he could be required to submit in pursuance of such an order;

(c)

that the supervised person is not susceptible to treatment; or

(d)

that the supervised person does not require further treatment.

Supplemental
CP(I)A 1964 Sch.1A 1925 : Supervision Orders
para.13(1) - on the making under paragraph 9 above of an order revoking a supervision order, the
designated officer for the local justice area concerned, or (as the case may be) the
Crown Court, shall forthwith give copies of the revoking order to the supervising officer.
para.13(2) - a supervising officer to whom in accordance with sub-paragraph (1) above copies of a
revoking order are given shall give a copy to the supervised person and to the person
in charge of any institution in which the supervised person is residing.
para.14(1) - on the making under paragraph 10 or 11 above of any order amending a supervision
order, the designated officer for the local justice area concerned shall forthwith–
(a)

if the order amends the supervision order otherwise than by substituting a new
area or a new place for the one specified in the supervision order, give copies of
the amending order to the supervising officer;

(b)

if the order amends the supervision order in the manner excepted by paragraph
(a) above, send to the designated officer for the new local justice area
concerned–
(i)

copies of the amending order; and

(ii)

such documents and information relating to the case as he considers likely
to be of assistance to a court acting for that area in exercising its functions
in relation to the order;

and in a case falling within paragraph (b) above, the designated officer for that area
shall give copies of the amending order to the supervising officer.
para.14(2) - where the designated officer for the court making the order is also the designated
officer for the new local justice area–

1925

(a)

sub-paragraph (1)(b) above does not apply; but

(b)

the designated officers shall give copies of the amending order to the supervising
officer.

Commencement: 31 March 2005, as inserted by DVCVA 2004 Sch.2 para.1, SI 2005/579 art.3(b).
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para.14(3) - where in accordance with sub-paragraph (1) or (2) above copies of an order are given
to the supervising officer, he shall give a copy to the supervised person and to the
person in charge of any institution in which the supervised person is or was residing.
3.11.11.3. Appeals
CAA 1968 s.16A 1926 : Right of appeal against hospital order etc.
s.16A(1) - a person in whose case the Crown Court–
(a)

makes a hospital order or interim hospital order by virtue of section 5 or 5A of the
Criminal Procedure (Insanity) Act 1964, or

(b)

makes a supervision order under section 5 of that Act,

may appeal to the Court of Appeal against the order.
s.16A(2) - an appeal under this section lies only–
(a)

with the leave of the Court of Appeal; or

(b)

if the judge of the court of trial grants a certificate that the case is fit for appeal.

CAA 1968 s.16B 1927 : Disposal of appeal under s.16A
s.16B(1) - if on an appeal under section 16A of this Act the Court of Appeal consider that the
appellant should be dealt with differently from the way in which the court below dealt
with him–
(a)

they may quash any order which is the subject of the appeal; and

(b)

they may make such order, whether by substitution for the original order or by
variation of or addition to it, as they think appropriate for the case and as the
court below had power to make.

s.16B(2) - the fact that an appeal is pending against an interim hospital order under the Mental
Health Act 1983 shall not affect the power of the court below to renew or terminate the
order or deal with the appellant on its termination.
s.16B(4) - the fact that an appeal is pending against a supervision order under section 5 of the
Criminal Procedure (Insanity) Act 1964 shall not affect the power of the court below to
revoke the order, or of a magistrates’ court to revoke or amend it.
s.16B(5) - where the Court of Appeal make a supervision order by virtue of this section, the power
of revoking or amending it shall be exercisable as if the order had been made by the
court below.

1926
1927

Commencement: 31 March 2005, as inserted by DVCVA 2004 s.25, SI 2005/579 art.3(b).
Commencement: 31 March 2005, as inserted by DVCVA 2004 s.25, SI 2005/579 art.3(b).
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Part 3. Sentencing powers and duties
3.12 Judge recommending licence conditions
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3.12

Judge recommending licence conditions

Power to make recommendation
CJA 2003 s.238 1928 : Power of court to recommend licence conditions for certain prisoners
s.238(1) - a court which sentences an offender to a term of imprisonment or detention in a young
offender institution of twelve months or more in respect of any offence may, when
passing sentence, recommend to the Secretary of State particular conditions which in
its view should be included in any licence granted to the offender under this Chapter on
his release from prison.
Duty of Secretary of State to have regard to judicial recommendation
CJA 2003 s.238 1929 : Power of court to recommend licence conditions for certain prisoners
s.238(2) - in exercising his powers under section 250(4)(b) in respect of an offender, the
Secretary of State must have regard to any recommendation under subsection (1).
Recommendation is not a sentence
CJA 2003 s.238 1930 : Power of court to recommend licence conditions for certain prisoners
s.238(3) - a recommendation under subsection (1) is not to be treated for any purpose as part of
the sentence passed on the offender.
Exclusion of certain youth sentences
CJA 2003 s.238 1931 : Power of court to recommend licence conditions for certain prisoners
s.238(4) - this section does not apply in relation to a sentence of detention under section 91 of the
Sentencing Act or section 226B of this Act.
Other sources
Licence Conditions, NOMS PI 07/2011 1932

1928

Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.19. The commencement of s.238 is of no
effect in a case in which a court sentences an offender in respect of an offence committed before 4 April
2005, SI 2005/950 Sch.2 para.15.
1929
Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.19. The commencement of s.238 is of no
effect in a case in which a court sentences an offender in respect of an offence committed before 4 April
2005, SI 2005/950 Sch.2 para.15.
1930
Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.19. The commencement of s.238 is of no
effect in a case in which a court sentences an offender in respect of an offence committed before 4 April
2005, SI 2005/950 Sch.2 para.15.
1931
Commencement: 4 April 2005, SI 2005/950 art.2, Sch.1 para.19. The commencement of s.238 is of no
effect in a case in which a court sentences an offender in respect of an offence committed before 4 April
2005, SI 2005/950 Sch.2 para.15.
1932
This document expired on 26 April 2015.
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Judicial recommendations
2.21

The Criminal Justice Act 2003 introduced a power for sentencers, when passing
sentences on those who have committed offences on or after 4 April 2005, to
recommend to the Secretary of State the inclusion of specific additional licence
conditions. The Secretary of State is required to give due regard to any such
recommendation. There is a presumption that wherever possible, all such
recommendations will be included when releasing a prisoner on licence. However, it is
accepted that in some cases, the circumstances of the offender may have changed to
such a degree that the concerns leading to the judicial recommendation are no longer
relevant or that the condition may be detrimental to managing the offender’s risk.

2.22

The Governor of the holding prison will send information on any judicial
recommendations to the relevant Probation Trust shortly after the prisoner has been
received after sentencing into custody using a copy of the record sheet 5089. Chief
Executives of Probation Trusts have been advised to record locally any courtrecommended condition(s) and ensure that it is considered prior to ANY type of release
under Chapter 6 of the Criminal Justice Act 2003 occurring.

2.23

If the OM assesses the recommended instructions as not being necessary or
proportionate to managing the risk of the offender in the community, they must consult
with PPCS to seek authority to omit such conditions from the licence. In cases where
PPCS feels it to be detrimental or inappropriate to include the court-recommended
licence condition in the licence, it will write to the sentencing judge to advise him/her of
the decision and will provide reasons, and will also inform the Governor of the holding
prison so that it may be recorded.
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4.1

Statutory provisions about the Council

4.1.1.

Creation of the Council

CJA 2009 s.118 1933 : Sentencing Council for England and Wales
s.118(1) - there is to be a Sentencing Council for England and Wales.
s.118(2) - Schedule 15 makes provision about the Council.
CJA 2009 Sch.15 1934 : The Sentencing Council for England and Wales
Constitution of the Council
para.1

The Council is to consist of—
(a)

8 members appointed by the Lord Chief Justice with the agreement of the Lord
Chancellor (“judicial members”);

(b)

6 members appointed by the Lord Chancellor with the agreement of the Lord
Chief Justice (“non-judicial members”).

Appointment of a person to chair the Council etc
para.2

The Lord Chief Justice must, with the agreement of the Lord Chancellor, appoint—
(a)

a judicial member to chair the Council (“the chairing member”), and

(b)

another judicial member to chair the Council in the absence of the chairing
member.

Appointment of judicial members
para.3 (1) A person is eligible for appointment as a judicial member if the person is—

1933

(a)

a judge of the Court of Appeal,

(b)

a puisne judge of the High Court,

(c)

a Circuit judge,

(d)

a District Judge (Magistrates' Courts), or

(e)

a lay justice.

(2)

The judicial members must include at least one Circuit judge, one District Judge
(Magistrates' Courts) and one lay justice.

(3)

When appointing judicial members, the Lord Chief Justice must have regard to the
desirability of the judicial members including at least one person who appears to the
Lord Chief Justice to have responsibilities relating to the training of judicial officeholders who exercise criminal jurisdiction in England and Wales.

Commencement: Section 118(1) in force 6 April 2010, SI 2010/816 art.2 and Sch.1 para.7. Section
118(2) in force 1 February 2010, so far as it relates to the provisions specified in SI 2010/145 Sch.1
para.23, SI 2010/145 art.2(2) and Sch.1 para.9, otherwise, in force 6 April 2010, SI 2010/816 art.2 and
Sch.1 para.7.
1934
Commencement: Sch.15 paras.1-4 and 6-9 and paras.5, 7 and 10 for the purposes of making
appointments, in force 1 February 2010, SI 2010/145 Sch.1 para.23, otherwise, in force 6 April 2010,
SI 2010/816 art.2 and Sch.1 para.7.
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(4)

“Judicial office-holder” has the meaning given by section 109(4) of the Constitutional
Reform Act 2005 (c. 4).

Appointment of non-judicial members
para.4(1)

para.4(2)

A person is eligible for appointment as a non-judicial member if the person appears to
the Lord Chancellor to have experience in one or more of the following areas—
(a)

criminal defence;

(b)

criminal prosecution;

(c)

policing;

(d)

sentencing policy and the administration of justice;

(e)

the promotion of the welfare of victims of crime;

(f)

academic study or research relating to criminal law or criminology;

(g)

the use of statistics;

(h)

the rehabilitation of offenders.

The persons eligible for appointment as a non-judicial member by virtue of experience
of criminal prosecution include the Director of Public Prosecutions.

President of the Council
para.5(1)

The Lord Chief Justice is to have the title of President of the Sentencing Council for
England and Wales.

para.5(2)

The President is not a member of the Council.

Lord Chancellor's representative
para.6(1)

The Lord Chancellor may appoint a person to attend and speak at any meeting of the
Council.

para.6(2)

The person appointed under sub-paragraph (1) must be a person appearing to the
Lord Chancellor to have experience of sentencing policy.

Terms of appointment
para.7(1)

para.7(2)

The Lord Chancellor may by order make provision—
(a)

as to the term of office, resignation and re-appointment of judicial members and
non-judicial members;

(b)

enabling the Lord Chancellor to remove a judicial member from office, with the
agreement of the Lord Chief Justice, on the grounds of incapacity or
misbehaviour;

(c)

enabling the Lord Chancellor to remove a non-judicial member from office on the
grounds of incapacity or misbehaviour.

The following provisions apply to an order under sub-paragraph (1)—
(a)

if the order includes provision falling within sub-paragraph (1)(a), the Lord
Chancellor must consult the Lord Chief Justice about that provision before
making the order;

(b)

if the order includes provision falling within sub-paragraph (1)(b), the order may
not be made unless the Lord Chief Justice agrees to the inclusion of that
provision.
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Vacancies etc
para.8

The validity of anything done by the Council is not affected by any vacancy among its
members, by any defect in the appointment of a member or by any failure to comply
with paragraph 2, 3 or 4.

Remuneration etc
para.9(1)

para.9(2)

The Lord Chancellor may pay—
(a)

to any judicial member who is appointed by virtue of being a lay justice, such
remuneration or expenses as the Lord Chancellor may determine, and

(b)

to any other judicial member, such expenses as the Lord Chancellor may
determine.

The Lord Chancellor may pay to any non-judicial member such remuneration or
expenses as the Lord Chancellor may determine (except that, where the Director of
Public Prosecutions is such a member, no remuneration may be paid to the Director).

Interpretation
para.10

In this Schedule “lay justice” means a justice of the peace who is not a District Judge
(Magistrates' Courts).

Annual report
CJA 2009 s.119 1935 : Annual report
s.119(1) - the Council must, as soon as practicable after the end of each financial year, make to
the Lord Chancellor a report on the exercise of the Council's functions during the year.
s.119(2) - the Lord Chancellor must lay a copy of the report before Parliament.
s.119(3) - the Council must publish the report once a copy has been so laid.
s.119(4) - Sections 128(3), 130 and 131 make further provision about the content of reports
under this section.
s.119(5) - if section 118 comes into force after the beginning of a financial year, the first report
may relate to a period beginning with the day on which that section comes into force
and ending with the end of the next financial year.
CJA 2009 s.128 1936 : Monitoring
s.128(1) - the Council must—
(a)

monitor the operation and effect of its sentencing guidelines, and

(b)

consider what conclusions can be drawn from the information obtained by virtue
of paragraph (a).

s.128(2) - the Council must, in particular, discharge its duty under subsection (1)(a) with a view to
drawing conclusions about—

1935
1936

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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(a)

the frequency with which, and extent to which, courts depart from sentencing
guidelines;

(b)

the factors which influence the sentences imposed by courts;

(c)

the effect of the guidelines on the promotion of consistency in sentencing;

(d)

the effect of the guidelines on the promotion of public confidence in the criminal
justice system.

s.128(3) - when reporting on the exercise of its functions under this section in its annual report for
a financial year, the Council must include—
(a)

a summary of the information obtained under subsection (1)(a), and

(b)

a report of any conclusions drawn by the Council under subsection (1)(b).

CJA 2009 s.130 1937 : Resources: effect of sentencing practice
s.130(1) - the annual report for a financial year must contain a sentencing factors report.
s.130(2) - a sentencing factors report is an assessment made by the Council, using the
information available to it, of the effect which any changes in the sentencing practice of
courts are having or are likely to have on each of the following—
(a)

the resources required for the provision of prison places;

(b)

the resources required for probation provision;

(c)

the resources required for the provision of youth justice services.

CJA 2009 s.131 1938 : Resources: effect of factors not related to sentencing
s.131(1) - the annual report for a financial year must contain a non-sentencing factors report.
s.131(2) - the Council may, at any other time, provide the Lord Chancellor with a non-sentencing
factors report, and may publish that report.
s.131(3) - a non-sentencing factors report is a report by the Council of any significant quantitative
effect (or any significant change in quantitative effect) which non-sentencing factors are
having or are likely to have on the resources needed or available for giving effect to
sentences imposed by courts in England and Wales.
s.131(4) - non-sentencing factors are factors which do not relate to the sentencing practice of the
courts, and include—

1937
1938

(a)

the recalling of persons to prison;

(b)

breaches of orders within subsection (5);

(c)

patterns of re-offending;

(d)

decisions or recommendations for release made by the Parole Board;

(e)

the early release under discretionary powers of persons detained in prison;

(f)

the remanding of persons in custody.

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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s.131(5) - the orders within this subsection are—

1158

(a)

community orders (within the meaning of section 177 of the Criminal Justice Act
2003 (c. 44)),

(b)

suspended sentence orders (within the meaning of section 189(7) of that Act),
and

(c)

youth rehabilitation orders (within the meaning of Part 1 of the Criminal Justice
and Immigration Act 2008 (c. 4)).
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4.1.2.

Creation of guidelines

CJA 2009 s.120 1939 : Sentencing guidelines
s.120(1) - in this Chapter “sentencing guidelines” means guidelines relating to the sentencing of
offenders.
s.120(2) - a sentencing guideline may be general in nature or limited to a particular offence,
particular category of offence or particular category of offender.
s.120(3) - the Council must prepare—
(a)

sentencing guidelines about the discharge of a court's duty under section 144 of
the Criminal Justice Act 2003 (c. 44) (reduction in sentences for guilty pleas), and

(b)

sentencing guidelines about the application of any rule of law as to the totality of
sentences.

s.120(4) - the Council may prepare sentencing guidelines about any other matter.
s.120(5) - where the Council has prepared guidelines under subsection (3) or (4), it must publish
them as draft guidelines.
s.120(6) - the Council must consult the following persons about the draft guidelines—
(a)

the Lord Chancellor;

(b)

such persons as the Lord Chancellor may direct;

(c)

the Justice Select Committee of the House of Commons (or, if there ceases to be
a committee of that name, such committee of the House of Commons as the Lord
Chancellor directs);

(d)

such other persons as the Council considers appropriate.

s.120(7) - in the case of guidelines within subsection (3), the Council must, after making any
amendments of the guidelines which it considers appropriate, issue them as definitive
guidelines.
s.120(8) - in any other case, the Council may, after making such amendments, issue them as
definitive guidelines.
s.120(9) - the Council may, from time to time, review the sentencing guidelines issued under this
section, and may revise them.
s.120(10) - subsections (5), (6) and (8) apply to a revision of the guidelines as they apply to their
preparation (and subsection (8) applies even if the guidelines being revised are within
subsection (3)).
s.120(11) - when exercising functions under this section, the Council must have regard to the
following matters—

1939

(a)

the sentences imposed by courts in England and Wales for offences;

(b)

the need to promote consistency in sentencing;

(c)

the impact of sentencing decisions on victims of offences;

(d)

the need to promote public confidence in the criminal justice system;

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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(e)

the cost of different sentences and their relative effectiveness in preventing
re-offending;

(f)

the results of the monitoring carried out under section 128.

CJA 2009 s.121 1940 : Sentencing ranges
s.121(1) - when exercising functions under section 120, the Council is to have regard to the
desirability of sentencing guidelines which relate to a particular offence being
structured in the way described in subsections (2) to (9).
s.121(2) - the guidelines should, if reasonably practicable given the nature of the offence,
describe, by reference to one or more of the factors mentioned in subsection (3),
different categories of case involving the commission of the offence which illustrate in
general terms the varying degrees of seriousness with which the offence may be
committed.
s.121(3) - those factors are—
(a)

the offender's culpability in committing the offence;

(b)

the harm caused, or intended to be caused or which might foreseeably have
been caused, by the offence;

(c)

such other factors as the Council considers to be particularly relevant to the
seriousness of the offence in question.

s.121(4) - the guidelines should—
(a)

specify the range of sentences (“the offence range”) which, in the opinion of the
Council, it may be appropriate for a court to impose on an offender convicted of
that offence, and

(b)

if the guidelines describe different categories of case in accordance with
subsection (2), specify for each category the range of sentences (“the category
range”) within the offence range which, in the opinion of the Council, it may be
appropriate for a court to impose on an offender in a case which falls within the
category.

s.121(5) - the guidelines should also—
(a)

specify the sentencing starting point in the offence range, or

(b)

if the guidelines describe different categories of case in accordance with
subsection (2), specify the sentencing starting point in the offence range for each
of those categories.

s.121(6) - the guidelines should—

1940

(a)

(to the extent not already taken into account by categories of case described in
accordance with subsection (2)) list any aggravating or mitigating factors which,
by virtue of any enactment or other rule of law, the court is required to take into
account when considering the seriousness of the offence and any other
aggravating or mitigating factors which the Council considers are relevant to such
a consideration,

(b)

list any other mitigating factors which the Council considers are relevant in
mitigation of sentence for the offence, and

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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(c)

include criteria, and provide guidance, for determining the weight to be given to
previous convictions of the offender and such of the other factors within
paragraph (a) or (b) as the Council considers to be of particular significance in
relation to the offence or the offender.

s.121(7) - for the purposes of subsection (6)(b) the following are to be disregarded—
(a)

the requirements of section 144 of the Criminal Justice Act 2003 (c. 44)
(reduction in sentences for guilty pleas);

(b)

sections 73 and 74 of the Serious Organised Crime and Police Act 2005
(assistance by defendants: reduction or review of sentence) and any other rule of
law by virtue of which an offender may receive a discounted sentence in
consequence of assistance given (or offered to be given) by the offender to the
prosecutor or investigator of an offence;

(c)

any rule of law as to the totality of sentences.

s.121(8) - the provision made in accordance with subsection (6)(c) should be framed in such
manner as the Council considers most appropriate for the purpose of assisting the
court, when sentencing an offender for the offence, to determine the appropriate
sentence within the offence range.
s.121(9) - the provision made in accordance with subsections (2) to (8) may be different for
different circumstances or cases involving the offence.
s.121(10) - the sentencing starting point in the offence range—
(a)

(b)

for a category of case described in the guidelines in accordance with subsection
(2), is the sentence within that range which the Council considers to be the
appropriate starting point for cases within that category—
(i)

before taking account of the factors mentioned in subsection (6), and

(ii)

assuming the offender has pleaded not guilty, and

where the guidelines do not describe categories of case in accordance with
subsection (2), is the sentence within that range which the Council considers to
be the appropriate starting point for the offence—
(i)

before taking account of the factors mentioned in subsection (6), and

(ii)

assuming the offender has pleaded not guilty.

CJA 2009 s.122 1941 : Allocation guidelines
s.122(1) - in this Chapter “allocation guidelines” means guidelines relating to decisions by a
magistrates' court under section 19 of the Magistrates' Courts Act 1980 (c. 43), or the
Crown Court under paragraph 7(7) or 8(2)(d) of Schedule 3 to the Crime and Disorder
Act 1998 (c. 37), as to whether an offence is more suitable for summary trial or trial on
indictment.
s.122(2) - the Council may prepare allocation guidelines.
(3) - Where the Council has prepared guidelines under subsection (2), it must publish them
as draft guidelines.

1941

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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s.122(4) - the Council must consult the following persons about the draft guidelines—
(a)

the Lord Chancellor;

(b)

such persons as the Lord Chancellor may direct;

(c)

the Justice Select Committee of the House of Commons (or, if there ceases to be
a committee of that name, such committee of the House of Commons as the Lord
Chancellor directs);

(d)

such other persons as the Council considers appropriate.

s.122(5) - the Council may, after making any amendment of the draft guidelines which it
considers appropriate, issue the guidelines as definitive guidelines.
s.122(6) - the Council may, from time to time, review the allocation guidelines issued under this
section, and may revise them.
s.122(7) - subsections (3) to (5) apply to a revision of the guidelines as they apply to their
preparation.
s.122(8) - when exercising functions under this section, the Council must have regard to—
(a)

the need to promote consistency in decisions of the kind mentioned in subsection
(1), and

(b)

the results of the monitoring carried out under section 128.

CJA 2009 s.123 1942 : Preparation or revision of guidelines in urgent cases
s.123(1) - this section applies where the Council—
(a)

decides to prepare or revise sentencing guidelines or allocation guidelines, and

(b)

is of the opinion that the urgency of the case makes it impractical to comply with
the procedural requirements of section 120 or (as the case may be) section 122.

s.123(2) - the Council may prepare or revise the guidelines without complying with—
(a)

in the case of sentencing guidelines, section 120(5), and

(b)

in the case of allocation guidelines, section 122(3).

s.123(3) - the Council may—
(a)

in the case of sentencing guidelines, amend and issue the guidelines under
section 120(7) or (8) without having complied with the requirements of section
120(6)(b) to (d), and

(b)

in the case of allocation guidelines, amend and issue the guidelines under
section 122(5) without having complied with the requirements of section
122(4)(b) to (d).

s.123(4) - the guidelines or revised guidelines must—

1942

(a)

state that the Council was of the opinion mentioned in subsection (1)(b), and

(b)

give the Council's reasons for that opinion.

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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CJA 2009 s.124 1943 : Proposals by Lord Chancellor or Court of Appeal
s.124(1) - the Lord Chancellor may propose to the Council—
(a)

(b)

that sentencing guidelines be prepared or revised by the Council under section
120—
(i)

in relation to a particular offence, particular category of offence or particular
category of offenders, or

(ii)

in relation to a particular matter affecting sentencing;

that allocation guidelines be prepared or revised by the Council under section
122.

s.124(2) - subsection (3) applies where the criminal division of the Court of Appeal (“the appeal
court”) is seised of an appeal against, or a reference under section 36 of the Criminal
Justice Act 1988 (c. 33) (reviews of sentencing) with respect to, the sentence passed
for an offence (“the relevant offence”).
s.124(3) - the appeal court may propose to the Council that sentencing guidelines be prepared or
revised by the Council under section 120—
(a)

in relation to the relevant offence, or

(b)

in relation to a category of offences within which the relevant offence falls.

s.124(4) - a proposal under subsection (3) may be included in the appeal court's judgment in the
appeal.
s.124(5) - if the Council receives a proposal under subsection (1) or (3) to prepare or revise any
guidelines, it must consider whether to do so.
s.124(6) - for the purposes of this section, the appeal court is seised of an appeal against a
sentence if—
(a)

the court or a single judge has granted leave to appeal against the sentence
under section 9 or 10 of the Criminal Appeal Act 1968 (c. 19) (appeals against
sentence), or

(b)

in a case where the judge who passed the sentence granted a certificate of
fitness for appeal under section 9 or 10 of that Act, notice of appeal has been
given,

and the appeal has not been abandoned or disposed of.
s.124(7) - for the purposes of this section, the appeal court is seised of a reference under section
36 of the Criminal Justice Act 1988 (reviews of sentencing) if it has given leave under
subsection (1) of that section and the reference has not been disposed of.
s.124(8) - this section is without prejudice to any power of the appeal court to provide guidance
relating to the sentencing of offenders in a judgment of the court.

1943

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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4.1.3.

Other functions and duties of the Council

CJA 2009 s.127 1944 : Resource implications of guidelines
s.127(1) - this section applies where the Council—
(a)

publishes draft guidelines under section 120 or 122, or

(b)

issues guidelines as definitive guidelines under either of those sections.

s.127(2) - the Council must publish a resource assessment in respect of the guidelines.
s.127(3) - a resource assessment in respect of any guidelines is an assessment by the Council of
the likely effect of the guidelines on—
(a)

the resources required for the provision of prison places,

(b)

the resources required for probation provision, and

(c)

the resources required for the provision of youth justice services.

s.127(4) - the resources assessment must be published—
(a)

in a case within subsection (1)(a), at the time of publication of the draft
guidelines;

(b)

in a case within subsection (1)(b), at the time the guidelines are issued or, where
the guidelines are issued by virtue of section 123, as soon as reasonably
practicable after the guidelines are issued.

s.127(5) - the Council must keep under review any resource assessment published under this
section, and, if the assessment is found to be inaccurate in a material respect, publish
a revised resource assessment.
CJA 2009 s.128 1945 : Monitoring
s.128(1) - the Council must—
(a)

monitor the operation and effect of its sentencing guidelines, and

(b)

consider what conclusions can be drawn from the information obtained by virtue
of paragraph (a).

s.128(2) - the Council must, in particular, discharge its duty under subsection (1)(a) with a view to
drawing conclusions about—

1944
1945

(a)

the frequency with which, and extent to which, courts depart from sentencing
guidelines;

(b)

the factors which influence the sentences imposed by courts;

(c)

the effect of the guidelines on the promotion of consistency in sentencing;

(d)

the effect of the guidelines on the promotion of public confidence in the criminal
justice system.

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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s.128(3) - when reporting on the exercise of its functions under this section in its annual report for
a financial year, the Council must include—
(a)

a summary of the information obtained under subsection (1)(a), and

(b)

a report of any conclusions drawn by the Council under subsection (1)(b).

CJA 2009 s.129 1946 : Promoting awareness
s.129(1) - the Council must publish, at such intervals as it considers appropriate—
(a)

in relation to each local justice area, information regarding the sentencing
practice of the magistrates' courts acting in that area, and

(b)

in relation to each location at which the Crown Court sits, information regarding
the sentencing practice of the Crown Court when it sits at that location.

s.129(2) - the Council may promote awareness of matters relating to the sentencing of offenders
by courts in England and Wales, including, in particular—
(a)

the sentences imposed by courts in England and Wales;

(b)

the cost of different sentences and their relative effectiveness in preventing reoffending;

(c)

the operation and effect of guidelines under this Chapter.

s.129(3) - for the purposes of subsection (2), the Council may, in particular, publish any
information obtained or produced by it in connection with its functions under section
128(1).
CJA 2009 s.132 1947 : Duty to assess impact of policy and legislative proposals
s.132(1) - this section applies where the Lord Chancellor refers to the Council any government
policy proposal, or government proposal for legislation, which the Lord Chancellor
considers may have a significant effect on one or more of the following—
(a)

the resources required for the provision of prison places;

(b)

the resources required for probation provision;

(c)

the resources required for the provision of youth justice services.

s.132(2) - for the purposes of subsection (1)—
“government policy proposal” includes a policy proposal of the Welsh Ministers;
“government proposal for legislation” includes a proposal of the Welsh Ministers for
legislation.
s.132(3) - the Council must assess the likely effect of the proposal on the matters mentioned in
paragraphs (a) to (c) of subsection (1).
s.132(4) - the Council must prepare a report of the assessment and send the report—
(a)

to the Lord Chancellor, and

(b)

if the report relates to a proposal of the Welsh Ministers, to the Welsh Ministers.

s.132(5) - a single report may be prepared of the assessments relating to 2 or more proposals.

1946
1947

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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s.132(6) - if the Lord Chancellor receives a report under subsection (4) the Lord Chancellor must,
unless it relates only to a proposal of the Welsh Ministers, lay a copy of it before each
House of Parliament.
s.132(7) - if the Welsh Ministers receive a report under subsection (4) they must lay a copy of it
before the National Assembly for Wales.
s.132(8) - the Council must publish a report which has been laid in accordance with subsections
(6) and (7).
s.132(9) - in this section “legislation” means—

1166

(a)

an Act of Parliament if, or to the extent that, it extends to England and Wales;

(b)

subordinate legislation made under an Act of Parliament if, or to the extent that,
the subordinate legislation extends to England and Wales;

(c)

a Measure or Act of the National Assembly for Wales or subordinate legislation
made under such a Measure or Act.
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4.1.4.

Interpretation

CJA 2009 s.136 1948 : Interpretation of this Chapter
s.136 -

in this Chapter, except where the context otherwise requires—
“allocation guidelines” has the meaning given by section 122;
“annual report” means a report made under section 119;
“the category range” has the meaning given by section 121(4)(b);
“the Council” means the Sentencing Council for England and Wales;
“definitive sentencing guidelines” means sentencing guidelines issued by the Council
under section 120 as definitive guidelines, as revised by any subsequent guidelines so
issued;
“financial year” means a period of 12 months ending with 31 March;
“the offence range” has the meaning given by section 121(4)(a);
“prison”—
(a)

includes any youth detention accommodation within the meaning of section
107(1) of the Powers of Criminal Courts (Sentencing) Act 2000 (c. 6) (detention
and training orders), but

(b)

does not include any naval, military or air force prison;

“probation provision” has the meaning given by section 2 of the Offender Management
Act 2007 (c. 21);
“sentence”, in relation to an offence, includes any order made by a court when dealing
with the offender in respect of the offender's offence, and
“sentencing” is to be construed accordingly;
“sentencing guidelines” has the meaning given by section 120;
“the sentencing starting point”, in relation to the offence range, has the meaning given
by section 121(10);
“youth justice services” has the meaning given by section 38(4) of the Crime and
Disorder Act 1998 (c. 37).

1948

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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4.2

Using and applying the guidelines

4.2.1.

Duty to follow sentencing guidelines

Duty of court to follow sentencing guidelines
CJA 2009 s.125 1949 : Sentencing guidelines: duty of court
s.125(1) - every court—
(a)

must, in sentencing an offender, follow any sentencing guidelines which are
relevant to the offender's case, and

(b)

must, in exercising any other function relating to the sentencing of offenders,
follow any sentencing guidelines which are relevant to the exercise of the
function,

unless the court is satisfied that it would be contrary to the interests of justice to do so.
Offence ranges: No duty to sentence within category range
CJA 2009 s.125 1950 : Sentencing guidelines: duty of court
s.125(2) - subsections (3) and (4) apply where—
(a)

a court is deciding what sentence to impose on a person (“P”) who is guilty of an
offence, and

(b)

sentencing guidelines have been issued in relation to that offence which are
structured in the way described in section 121(2) to (5) (“the offence specific
guidelines”).

s.125(3) - the duty imposed on a court by subsection (1)(a) to follow any sentencing guidelines
which are relevant to the offender's case includes—
(a)

in all cases, a duty to impose on P, in accordance with the offence specific
guidelines, a sentence which is within the offence range, and

(b)

where the offence-specific guidelines describe categories of case in accordance
with section 121(2), a duty to decide which of the categories most resembles P's
case in order to identify the sentencing starting point in the offence range;

but nothing in this section imposes on the court a separate duty, in a case within
paragraph (b), to impose a sentence which is within the category range.
No category suitable
CJA 2009 s.125 1951 : Sentencing guidelines: duty of court
s.125(2) - subsections (3) and (4) apply where—

1949

(a)

a court is deciding what sentence to impose on a person (“P”) who is guilty of an
offence, and

(b)

sentencing guidelines have been issued in relation to that offence which are
structured in the way described in section 121(2) to (5) (“the offence specific
guidelines”). s.125(4) - subsection (3)(b) does not apply if the court is of the

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
1951
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
1950

1168

Law Commission: Sentencing law in England and Wales – Legislation currently in force

opinion that, for the purpose of identifying the sentence within the offence range
which is the appropriate starting point, none of the categories sufficiently
resembles P's case.
Reductions in sentence
CJA 2009 s.125 1952 : Sentencing guidelines: duty of court
s.125(5) - subsection (3)(a) is subject to—
(a)

section 144 of the Criminal Justice Act 2003 (c. 44) (reduction in sentences for
guilty pleas),

(b)

sections 73 and 74 of the Serious Organised Crime and Police Act 2005 (c. 15)
(assistance by defendants: reduction or review of sentence) and any other rule of
law by virtue of which an offender may receive a discounted sentence in
consequence of assistance given (or offered to be given) by the offender to the
prosecutor or investigator of an offence, and

(c)

any rule of law as to the totality of sentences.

Duty is subject to statutory restrictions etc.
CJA 2009 s.125 1953 : Sentencing guidelines: duty of court
s.125(6) - the duty imposed by subsection (1) is subject to the following provisions—
(a)

section 148(1) and (2) of the Criminal Justice Act 2003 (restrictions on imposing
community sentences);

(b)

section 152 of that Act (restrictions on imposing discretionary custodial
sentences);

(c)

section 153 of that Act (custodial sentence must be for shortest term
commensurate with seriousness of offence);

(d)

section 164(2) of that Act (fine must reflect seriousness of offence);

(da) section 224A of that Act (life sentence for second listed offence for certain
dangerous offenders);
(e)

section 269 of and Schedule 21 to that Act (determination of minimum term in
relation to mandatory life sentence);

(ea) sections 1(2B) and 1A(5) of the Prevention of Crime Act 1953 (minimum
sentence for certain offences involving offensive weapons);

1952
1953

(f)

section 51A of the Firearms Act 1968 (c. 27) (minimum sentence for certain
offences under section 5 etc);

(fa)

sections 139(6B), 139A(5B) and 139AA(7) of the Criminal Justice Act 1988
(minimum sentence for certain offences involving article with blade or point or
offensive weapon);

(g)

sections 110(2) and 111(2) of the Powers of Criminal Courts (Sentencing) Act
2000 (c. 6) (minimum sentences for certain drug trafficking and burglary
offences);

(h)

section 29(4) and (6) of the Violent Crime Reduction Act 2006 (c. 38) (minimum
sentences for certain offences involving firearms).

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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Orders under the Mental Health Act 1983
CJA 2009 s.125 1954 : Sentencing guidelines: duty of court
s.125(7) - nothing in this section or section 126 is to be taken as restricting any power (whether
under the Mental Health Act 1983 (c. 20) or otherwise) which enables a court to deal
with a mentally disordered offender in the manner it considers to be most appropriate
in all the circumstances.
Interpretation
CJA 2009 s.125 1955 : Sentencing guidelines: duty of court
s.125(8) - in this section—
“mentally disordered”, in relation to a person, means suffering from a mental disorder
within the meaning of the Mental Health Act 1983;
“sentencing guidelines” means definitive sentencing guidelines.

1954
1955

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
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4.2.2.

Duty to have regard to sentencing guidelines

Offence committed on/after 6 April 2010
Coroners and Justice Act 2009 (Commencement No. 4, Transitional and Saving Provisions)
Order 2010 (SI 2010/816) 1956
art.7(1) -

existing guidelines which have effect immediately before the coming into force, by
virtue of article 2 and paragraph 8 of the Schedule, of section 125(1) of the 2009 Act
(sentencing guidelines: duty of court) are to be treated as guidelines issued by the
Sentencing Council for England and Wales under section 120 of the 2009 Act
(sentencing guidelines).

art.7(5) -

in this article, “existing guidelines” has the meaning given in paragraph 28(2) of
Schedule 22 to the 2009 Act.

Offences committed before 6 April 2010
CJA 2009 Sch.22 para.27 1957
para.27(1) - nothing in section 125 or 126 has effect in relation to the sentencing of persons for
offences committed before the commencement of the section in question.
para.27(2) - where an offence is found to have been committed over a period of 2 or more days, or
at some time during a period of 2 or more days, it must be taken for the purposes of
sub-paragraph (1) to have been committed on the last of those days.
Coroners and Justice Act 2009 (Commencement No. 4, Transitional and Saving Provisions)
Order 2010 (SI 2010/816) 1958
art.7(2) -

the repeal of section 172 of the Criminal Justice Act 2003 (duty of court to have regard
to sentencing guidelines), which takes effect by virtue of article 2 and paragraph
22(b)(iv) of the Schedule , shall have no effect where a court is sentencing an offender
for, or exercising any other function relating to the sentencing of offenders in respect
of, an offence committed before 6th April 2010; and for these purposes “guidelines” in
section 172(2) shall be treated as including definitive sentencing guidelines within the
meaning of section 136 of the 2009 Act.

1956

Commencement: 16 March 2010
Commencement: 6 April 2010, CJA 2009 s.182(4) and SI 2010/816 art.2 and Sch.1 para.21(d).
1958
Commencement: 16 March 2010
1957
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4.3

Interaction with other sentencing orders

Discretionary life and extended determinate sentences
CJA 2009 s.126 1959 : Determination of tariffs etc.
s.126(1) - Section 125(3) (except as applied by virtue of subsection (3) below) is subject to any
power a court has to impose—
(c)

an extended sentence of imprisonment by virtue of section 226A of the Criminal
Justice Act 2003;

(d)

an extended sentence of detention by virtue of section 226B of that Act.

s.126(2) - subsection (3) applies where a court determines the notional determinate term for the
purpose of determining in any case—
(a)

the order to be made under section 82A of the Powers of Criminal Courts
(Sentencing) Act 2000 (life sentence: determination of tariffs),

(c)

the appropriate custodial term for the purposes of 226A(6) of the Criminal Justice
Act 2003 (extended sentence for certain violent or sexual offences: persons 18 or
over), or

(d)

the appropriate term for the purposes of section 226B(4) of that Act (extended
sentence for certain violent or sexual offences: persons under 18).

s.126(3) - Subsections (2) to (5) of section 125 apply for the purposes of determining the notional
determinate term in relation to an offence as they apply for the purposes of determining
the sentence for an offence.
Interpretation
CJA 2009 s.126 1960 : Determination of tariffs etc.
s.126(4) - in this section references to the notional determinate term are to the determinate
sentence that would have been passed in the case if the need to protect the public and
the potential danger of the offender had not required the court to impose a life
sentence (in circumstances where the sentence is not fixed by law) or, as the case
may be, an extended sentence of imprisonment or detention.
s.126(5) - in subsection (4) “life sentence” means a sentence mentioned in subsection (2) of
section 34 of the Crime (Sentences) Act 1997 other than a sentence mentioned in
paragraph (d) or (e) of that subsection.

1959
1960

Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.

1172

Law Commission: Sentencing law in England and Wales – Legislation currently in force

4.4

Functions/powers of the Secretary of State and the
Lord Chancellor

Secretary of State’s powers
CJA 2009 Sch.22 para.28 1961
para.28(1) - without prejudice to the generality of section 177, an order under subsection (3) of that
section made by the Lord Chancellor may provide—
(a)

for the Sentencing Council for England and Wales to exercise any function
conferred on the Sentencing Guidelines Council by any provision of Chapter 1 of
Part 12 of the Criminal Justice Act 2003 (c. 44) pending the repeal of the
provision in question by this Act;

(b)

for existing guidelines which have effect immediately before the coming into force
of section 125(1) to be treated as guidelines issued by the Sentencing Council for
England and Wales under this Act;

(c)

that, in relation to the sentencing of persons for offences committed before the
coming into force of section 125(1), any provision of Chapter 1 of Part 12 of the
Criminal Justice Act 2003 repealed by this Act continues to have effect with such
modifications as are specified in the order.

para.28(2) - “Existing guidelines” means—
(a)

sentencing or allocation guidelines issued as definitive guidelines under section
170 of the Criminal Justice Act 2003;

(b)

guidelines with respect to sentencing which were included in any judgment of the
Court of Appeal given before 27 February 2004 and have not been superseded
by sentencing guidelines so issued.

Lord Chancellor’s functions etc.
Note: The Lord Chancellor has the power to make requests to the Council under CJA 2009 ss.124
and 132.
CJA 2009 s.133 1962 : Assistance by the Lord Chancellor
s.133 -

the Lord Chancellor may provide the Council with such assistance as it requests in
connection with the performance of its functions.

CJA 2009 s.134 1963 : Entrenchment of Lord Chancellor's functions
s.134 -

in Schedule 7 to the Constitutional Reform Act 2005 (c. 4) (protected functions of the
Lord Chancellor), in Part A of paragraph 4—
(a)

for the entry for the Criminal Justice Act 2003 (c. 44) substitute—
“Criminal Justice Act 2003 (c. 44)
Section 174(4)
Section 269(6) and (7)”, and

1961

Commencement: 1 February 2010, CJA 2009 s.184(4)(f) and SI 2010/145 art.2 and Sch.1 para.26(d).
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
1963
Commencement: 6 April 2010, SI 2010/816 art.2 and Sch.1 para.8.
1962
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(b)

after the entry for the Tribunals, Courts and Enforcement Act 2007 (c. 15)
insert—
“Coroners and Justice Act 2009 (c. 25)
Section 119(1) and (2)
Section 120(6)
Section 122(4)
Section 124(1)
Section 131(2)
Section 132(1), (4) and (6)
Section 133
Schedule 15”.
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5.1

Variation

5.1.1.

Statutory power

5.1.1.1.

Crown Court

Power
PCC(S)A 2000 s.155 1964 : Alteration of Crown Court sentence
s.155(1) - subject to the following provisions of this section, a sentence imposed, or other order
made, by the Crown Court when dealing with an offender may be varied or rescinded
by the Crown Court within the period of 56 days beginning with the day on which the
sentence or other order was imposed or made, within the time allowed by that
subsection.
Sentence may not be varied or rescinded where appeal or application for leave has been
determined
PCC(S)A 2000 s.155 1965 : Alteration of Crown Court sentence
s.155(1A) - the power conferred by subsection (1) may not be exercised in relation to any sentence
or order if an appeal, or an application for leave to appeal, against that sentence or
order has been determined.
Same judge must vary or rescind the order
PCC(S)A 2000 s.155 1966 : Alteration of Crown Court sentence
s.155(4) - a sentence or other order shall not be varied or rescinded under this section except by
the court constituted as it was when the sentence or other order was imposed or made,
or, where that court comprised one or more justices of the peace, a court so
constituted except for the omission of any one or more of those justices.
Varied sentence takes effect from day original order was imposed
PCC(S)A 2000 s.155 1967 : Alteration of Crown Court sentence
s.155(5) - subject to subsection (6) below, where a sentence or other order is varied under this
section the sentence or other order, as so varied, shall take effect from the beginning
of the day on which it was originally imposed or made, unless the court otherwise
directs.

1964

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1966
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1967
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
1965
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Appeal time limits
PCC(S)A 2000 s.155 1968 : Alteration of Crown Court sentence
s.155(6) - for the purposes of—
(a)

section 18(2) of the Criminal Appeal Act 1968 (time limit for notice of appeal or of
application for leave to appeal), and

(b)

paragraph 1 of Schedule 3 to the Criminal Justice Act 1988 (time limit for notice
of an application for leave to refer a case under section 36 of that Act),

the sentence or other order shall be regarded as imposed or made on the day on which
it is varied under this section.
Co-defendant exception: Time limits
PCC(S)A 2000 s.155 1969 : Alteration of Crown Court sentence
s.155(7) Criminal Procedure Rules—
(a)

may, as respects cases where two or more persons are tried separately on the
same or related facts alleged in one or more indictments, provide for extending
the period fixed by subsection (1) above;

(b)

may, subject to the preceding provisions of this section, prescribe the cases and
circumstances in which, and the time within which, any order or other decision
made by the Crown Court may be varied or rescinded by that court.

Criminal procedure rules
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.28.4(1) This rule—
(a)

applies where a magistrates’ court or the Crown Court can vary or rescind a
sentence or order, other than an order to which rule 24.18 applies (Setting aside
a conviction or varying a costs etc. order); and

(b)

authorises the Crown Court, in addition to its other powers, to do so within the
period of 56 days beginning with another defendant’s acquittal or sentencing
where—
(i)

defendants are tried separately in the Crown Court on the same or related
facts alleged in one or more indictments, and

(ii)

one is sentenced before another is acquitted or sentenced.

rule.28.4(2) The court may exercise its power—
(a)

on application by a party, or on its own initiative;

(b)

at a hearing, in public or in private, or without a hearing.

rule.28.4(3) A party who wants the court to exercise that power must—
(a)

apply in writing as soon as reasonably practicable after—
(i)

1968
1969

the sentence or order that that party wants the court to vary or rescind, or

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).

1177

Part 5 – Post-sentencing matters

(ii)
(b)

(c)

where paragraph (1)(b) applies, the other defendant’s acquittal or
sentencing;

serve the application on—
(i)

the court officer, and

(ii)

each other party; and

in the application—
(i)

explain why the sentence should be varied or rescinded,

(ii)

specify the variation that the applicant proposes, and

(iii)

if the application is late, explain why.

rule.28.4(4) The court must not exercise its power in the defendant’s absence unless—
(a)

(b)

the court makes a variation—
(i)

which is proposed by the defendant, or

(ii)

the effect of which is that the defendant is no more severely dealt with
under the sentence as varied than before; or

the defendant has had an opportunity to make representations at a hearing
(whether or not the defendant in fact attends).

rule.28.4(5) The court may—
(a)

extend (even after it has expired) the time limit under paragraph (3), unless the
court’s power to vary or rescind the sentence cannot be exercised;

(b)

allow an application to be made orally.

Note. 1970 Under section 142 of the Magistrates’ Courts Act 1980(a), in some cases a magistrates’
court can vary or rescind a sentence or other order that it has imposed or made, if that appears to
be in the interests of justice. The power cannot be exercised if the Crown Court or the High Court
has determined an appeal about that sentence or order. See also rule 24.18 (Setting aside a
conviction or varying a costs etc. order), which governs the exercise by a magistrates’ court of the
power conferred by section 142 of the 1980 Act in the circumstances to which that rule applies.
Under section 155 of the Powers of Criminal Courts (Sentencing) Act 2000(b), the Crown Court
can vary or rescind a sentence or other order that it has imposed or made. The power cannot be
exercised—
(a)

after the period of 56 days beginning with the sentence or order (but see the note
below); or

(b)

if an appeal or application for permission to appeal against that sentence or order has
been determined.

Under section 155(7), Criminal Procedure Rules can extend that period of 56 days where another
defendant is tried separately in the Crown Court on the same or related facts alleged in one or
more indictments.

1970

The note appears in the procedure rules.
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Interpretation
PCC(S)A 2000 s.155 1971 : Alteration of Crown Court sentence
s.155(8) - in this section—
“sentence” includes a recommendation for deportation made when dealing with an
offender;
“order” does not include an order relating to a requirement to make a payment under
regulations under section 23 or 24 of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012.
5.1.1.2.

Magistrates’ Court

Power
MCA 1980 s.142 1972 : Power of magistrates’ court to re-open cases to rectify mistakes etc.
s.142(1) - a magistrates’ court may vary or rescind a sentence or other order imposed or made by
it when dealing with an offender if it appears to the court to be in the interests of justice
to do so; and it is hereby declared that this power extends to replacing a sentence or
order which for any reason appears to be invalid by another which the court has power
to impose or make.
Sentence may not be varied or rescinded where Crown Court has determined appeal or
High Court determined case stated
MCA 1980 s.142 1973 : Power of magistrates’ court to re-open cases to rectify mistakes etc.
s.142(1A) - the power conferred on a magistrates’ court by subsection (1) above shall not be
exercisable in relation to any sentence or order imposed or made by it when dealing
with an offender if—
(a)

(b)

the Crown Court has determined an appeal against—
(i)

that sentence or order;

(ii)

the conviction in respect of which that sentence or order was imposed or
made; or

(iii)

any other sentence or order imposed or made by the magistrates’ court
when dealing with the offender in respect of that conviction (including a
sentence or order replaced by that sentence or order); or

the High Court has determined a case stated for the opinion of that court on any
question arising in any proceeding leading to or resulting from the imposition or
making of the sentence or order.

1971

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 6 July 1981, SI 1981/457 art.2.
1973
Commencement: 6 July 1981, SI 1981/457 art.2.
1972
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Power to direct that case should be heard by different justices
MCA 1980 s.142 1974 : Power of magistrates’ court to re-open cases to rectify mistakes etc.
s.142(2) - where a person is convicted by a magistrates’ court and it subsequently appears to the
court that it would be in the interests of justice that the case should be heard again by
different justices, the court may so direct.
s.142(2A) - the power conferred on a magistrates’ court by subsection (2) above shall not be
exercisable in relation to a conviction if—
(a)

(b)

the Crown Court has determined an appeal against—
(i)

the conviction; or

(ii)

any sentence or order imposed or made by the magistrates’ court when
dealing with the offender in respect of the conviction; or

the High Court has determined a case stated for the opinion of that court on any
question arising in any proceeding leading to or resulting from the conviction.

s.142(3) - where a court gives a direction under subsection (2) above—
(a)

the conviction and any sentence or other order imposed or made in consequence
thereof shall be of no effect; and

(b)

section 10(4) above shall apply as if the trial of the person in question had been
adjourned.

Varied sentence takes effect from day it was originally imposed
MCA 1980 s.142 1975 : Power of magistrates’ court to re-open cases to rectify mistakes etc.
s.142(5) - where a sentence or order is varied under subsection (1) above, the sentence or other
order, as so varied, shall take effect from the beginning of the day on which it was
originally imposed or made, unless the court otherwise directs.
Criminal Procedure Rules
Under section 155(7), Criminal Procedure Rules can extend that period of 56 days where another
defendant is tried separately in the Crown Court on the same or related facts alleged in one or
more indictments.
5.1.1.3.
Extent of the power
Note: Save for some minor differences between the two powers (e.g. there is no time limit in the
Magistrates’ Court) there appears no reason to treat the powers differently.
R. v May (1981) 3 Cr. App. R. (S.) 165
There must be a hearing in open court and the defendant is entitled to be present at all stages of
the sentencing procedure.
Note: This is subject to the Criminal Procedure Rules rule 28.4(4).
R. v Hart (1983) 5 Cr. App. R. (S.) 25
The power may be used to increase or reduce the sentence.
1974
1975

Commencement: 6 July 1981, SI 1981/457 art.2.
Commencement: 6 July 1981, SI 1981/457 art.2.
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R. v Nodjoumi (1985) 7 Cr. App. R. (S.) 183
Cases probably have occurred—they certainly could occur—when the sentence having been
passed, the grateful defendant then refuses to give evidence [for the prosecution against codefendants]. In such a case it might be just that the sentence should be reviewed. Subject to that
kind of case, in our judgment, trial judges should not after an interval of days, and after thinking
over what they have done by way of sentence, decide that their sentence has been over-lenient.
(Lawton LJ, at p.190)
R. v Crozier (1990) 12 Cr. App. R. (S.) 206
There are also, we think, very good reasons why, when a change is considered to be necessary, it
should not usually be markedly radical as it undoubtedly was in the present case. A rare
circumstance only, unknown at the time of sentencing, could warrant a departure from that well
understood principle or practice. Increasing a sentence by variation, though not unknown in the
past, should be carefully avoided. (Watkins LJ, at p.211)
Holmes v Liverpool Justices [2004] EWHC 3131 (Admin)
If it is appropriate for the powers under section 142 to be used, and if they in truth extend to cover
this sort of situation where an increase in sentence is intended [which the Court later held they did,
albeit only in “very rare circumstances” – see para [43]], then the power must be exercised very
speedily. (Collins J, at [26])
R. v Reynolds [2007] EWCA Crim 538; [2007] 2 Cr. App. R. (S.) 87 (p.553)
…this Court has made it clear that the power to increase the sentence should be exercised with
care: see Woop [2002] 2 Cr. App. R. (S.) 65 (p.281). But in our view, the power to increase the
sentence would be properly exercised if the mistake was that the court had failed to appreciate for
example that the “specified” offence was a “serious” offence, so that the mandatory provisions of
s.225 or 227[ 1976 ] required an indeterminate sentence as opposed to an extended sentence.
Equally the power could be exercised where the mistake was a failure to recognise the offence as
a “specified” offence, as a result of which an ordinary determinate sentence or other disposal has
been imposed. Whatever inhibition there may be on increasing sentences cannot apply if the court
is merely seeking to comply with its statutory obligations. (Latham J, at [7])
R. v Reynolds [2007] EWCA Crim 538; [2007] 2 Cr. App. R. (S.) 87 (p.553)
The consequence of rescinding a sentence is that the convicted offender is, as a result of the
quashing of his sentence, back before the court as a convicted but unsentenced defendant. It
seems to us to follow that the court is then in the same position as it was at the time that the
original sentence was imposed. It, accordingly, has all the powers it had at that time. It is difficult,
therefore, to see why the court should not have jurisdiction, in accordance with R v Annesley
[1976] 1 WLR 106 , to adjourn sentence, having quashed the original sentence, if the justice of the
case so requires. (Latham J, at [14])
R. v Perkins [2013] EWCA Crim 323; [2013] 2 Cr. App. R. (S.) 72 (p.461)
…[the s 155 PCC(S)A variation hearing] should be listed so that all the interested parties, not only
the defendant, but the victims, and the public and the media may be present if they wish. This
variation hearing undoubtedly took place in open court, but if no one with a direct interest in the
case had any idea that it was to be listed, for those most closely concerned the hearing was
effectively a private hearing. That should not happen. (Lord Judge CJ, at [32])
1976

This example is obviously no longer relevant however it serves to demonstrate the type of “mistake” that
the court considered it permissible to use the power to vary a sentence to increase it.
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5.1.2.

Common law power: Variations after the statutory time limit has
expired

5.1.2.1.

Existence of the power

Lawrie v Lees (1881) 7 App. Cas 19 (HL)
There is an inherent power within every court to vary its own orders to carry out its own meaning.
R. v Michael [1976] QB 414 1977
The cases show that the court can have an inherent jurisdiction to amend or rectify the order
recorded in its record to make such record accord with the order intended by the court.
5.1.2.2.

The extent of the power

R. v Michael [1976] QB 414 1978
The cases show that the court has an inherent jurisdiction to amend or rectify the order recorded in
its record to make such record accord with the order intended by the court.
Customs and Excise Commissioners v Menocal [1980] AC 598 (HL)
[what is now s 155 PCC(S)A 2000] lays down very clearly that any sentence or other order may be
varied or rescinded by the Crown Court within 28 days (as it then was) beginning with the day on
which the sentence or other order was made. There is however no power in the Crown Court to
vary or rescind a sentence or any other order after the expiry of that period. (Lord Salmon, at
p.607)
R. v Saville (1980) 2 Cr. App. R. (S.) 26
The judge imposed a criminal bankruptcy order but omitted to specify the amount of loss or
damage arising from the offence, as required by statute. After the time limit expired, the error was
drawn to the judge’s attention and he made the necessary specification. The defence contended
that the order was defective and it was too late to vary the order. The Court of Appeal
distinguished Customs v Menocal (above) and were reinforced by the decision in Michael (above).
The Lord Chief Justice said, at p.209:
Having regard to the existence of the power, having regard to the total unimportance of the
alteration performed, we think that that distinguishes this case from the earlier authorities to the
contrary to which I have referred. We consider the learned judge properly made the adjustment
which he made and it can properly be regarded as an adjustment of an inchoate order which at
that moment existed.

1977
1978

Note that this was a first instance decision.
Note that this was a first instance decision.
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R. v TD [2014] EWCA Crim 2340; [2015] 1 Cr. App. R. (S.) 23 (p.168)
The defendant had been sentenced to an extended sentence but the way in which the sentence
had been articulated by the judge did not comply with the requirements of the relevant legislation.
The judge then sought to vary the order outside of the permitted period, relying on Michael and
Saville (both above). The defendant appealed. The Court of Appeal found that the judge had not
been entitled to adjust the sentence outside of the 56-day period permitted by the Powers of
Criminal Courts (Sentencing) Act 2000 s.155, notwithstanding the fact that the appellant would not
have been adversely affected by the adjustment. Customs v Menocal (above) made clear that “any
variation of substance made after the expiration of the time limit of 56 days will be of no effect” (Sir
Brian Leveson PQBD, at [17]). Additionally, the variation was made without the defendant present,
contrary to authority.
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5.2

Commencement of sentence

Sentences cannot be backdated
PCC(S)A 2000 s.154 1979 : Commencement of Crown Court sentence
s.154(1) - a sentence imposed…by the Crown Court when dealing with a defendant shall take
effect from the beginning of the day on which it is imposed, unless the court otherwise
directs.
R. v Gilbert [1974] 60 Cr. App. R. 220
[the authorities] lead us to the conclusion that courts of assize and quarter session did not have
power to ante-date their sentences. If there was such a power, there would have been no need to
resort to the legal fiction under which sentences were ordered to run from the first day. There was,
and there is today, no need for the existence of a power to ante-date in order to fulfil the intention
of the court in relation to sentence….in our judgment, the words of [the materially identical
predecessor to s 154] do not give to the Crown Court any greater powers in relation to the date
from which sentences are made to run than existed by virtue of the same words used in the earlier
Acts. (James LJ, at p.224-225)
Sentences to take effect from specified point in future
R. v Salmon [2002] EWCA Crim 2088; [2003] 1 Cr. App. R. (S.) 85 (p.441)
…there is no power either to antedate a sentence (Gilbert [above]), or to make a sentence begin at
some uncertain time in the future otherwise than on the expiry of another sentence. (Rix LJ, at [11])

1979

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1)
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5.3

HDC (Home Detention Curfew)

5.3.1.

“Fixed-term prisoner”

CJA 2003 s.237 1980 : Meaning of “fixed-term prisoner” etc
s.237(1) - in this Chapter “fixed-term prisoner” means—
(a)

a person serving a sentence of imprisonment for a determinate term, or

(b)

a person serving a determinate sentence of detention under section 91 or 96 of
the Sentencing Act or under section 226A, 226B, 227, 228 or 236A of this Act,

and “fixed-term sentence” means a sentence falling within paragraph (a) or (b)
s.237(1B) - in this Chapter–
(a)

references to a sentence of imprisonment include such a sentence passed by a
service court;

(b)

references to a sentence of detention under section 91 of the Sentencing Act
include a sentence of detention under section 209 of the Armed Forces Act 2006;

(ba) references to a sentence under section 226A of this Act include a sentence under
that section passed as a result of section 219A of the Armed Forces Act 2006;
(bb) references to a sentence under section 226B of this Act include a sentence under
that section passed as a result of section 221A of the Armed Forces Act 2006;
(c)

references to a sentence under section 227 of this Act include a sentence under
that section passed as a result of section 220 of the Armed Forces Act 2006;

(d)

references to a sentence under section 228 of this Act include a sentence under
that section passed as a result of section 222 of that Act, and

(e)

references to a sentence under section 236A of this Act include a sentence under
that section passed as a result of section 224A of that Act.

s.237(1C) - nothing in subsection (1B) has the effect that section 240ZA or 265 (provision
equivalent to which is made by the Armed Forces Act 2006) or section 240A applies to
a service court.
s.237(2) - in this Chapter, unless the context otherwise requires, “prisoner” includes a person
serving a sentence falling within subsection (1)(b); and “prison” includes any place
where a person serving such a sentence is liable to be detained.
s.237(3) - in this Chapter, references to a sentence of detention under section 96 of the
Sentencing Act or section 226A, 227 or 236A of this Act are references to a sentence
of detention in a young offender institution.

1980

Commencement: 26 January 2004, for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2, otherwise, 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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5.3.2.

Power to release on HDC tag

Power
CJA 2003 s.246 1981 : Power to release prisoners on licence before required to do so
s.246(1) - subject to subsections (2) to (4), the Secretary of State may—
(a)

release on licence under this section a fixed-term prisoner at any time during the
period of 135 days ending with the day on which the prisoner will have served the
requisite custodial period.

Who is eligible?
CJA 2003 s.246 1982 : Power to release prisoners on licence before required to do so
s.246(2) - subsection (1)(a) does not apply in relation to a prisoner unless—
(a)

the length of the requisite custodial period is at least 6 weeks, and

(b)

he has served—
(i)

at least 4 weeks of that period, and

(ii)

at least one-half of that period.

Exclusions
CJA 2003 s.246 1983 : Power to release prisoners on licence before required to do so
s.246(4) - subsection (1) does not apply where—
(a)

the sentence is imposed under section 226A, 227, 228 or 236A,

(aa) the sentence is for a term of 4 years or more,

1981

(b)

the sentence is for an offence under section 1 of the Prisoners (Return to
Custody) Act 1995 (c. 16),

(c)

the prisoner is subject to a hospital order, hospital direction or transfer direction
under section 37, 45A or 47 of the Mental Health Act 1983 (c. 20),

(d)

the sentence was imposed by virtue of paragraph 9(1)(b) or (c) or 10(1)(b) or (c)
of Schedule 8 in a case where the prisoner has failed to comply with a curfew
requirement of a community order,

Commencement: s.246(1)(b), (3), (4)(b) to (i), (5) and (6) in force 26 January 2004 for the purposes of
the passing of a sentence of imprisonment to which an intermittent custody order relates and the release
on licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 246(5) otherwise
in force 7 March 2005, SI 2005/373 art.2 Section 246 otherwise in force 4 April 2005, SI 2005/950 art.2,
Sch.1 para.19 and Sch.2 para 14.
1982
Commencement: s.246(1)(b), (3), (4)(b) to (i), (5) and (6) in force 26 January 2004 for the purposes of
the passing of a sentence of imprisonment to which an intermittent custody order relates and the release
on licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 246(5) otherwise
in force 7 March 2005, SI 2005/373 art.2 Section 246 otherwise in force 4 April 2005, SI 2005/950 art.2,
Sch.1 para.19 and Sch.2 para 14.
1983
Commencement: s.246(1)(b), (3), (4)(b) to (i), (5) and (6) in force 26 January 2004 for the purposes of
the passing of a sentence of imprisonment to which an intermittent custody order relates and the release
on licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 246(5) otherwise
in force 7 March 2005, SI 2005/373 art.2 Section 246 otherwise in force 4 April 2005, SI 2005/950 art.2,
Sch.1 para.19 and Sch.2 para 14.

1186

Law Commission: Sentencing law in England and Wales – Legislation currently in force

(e)

the prisoner is subject to the notification requirements of Part 2 of the Sexual
Offences Act 2003 (c. 42),

(f)

the prisoner is liable to removal from the United Kingdom,

(g)

the prisoner has been released on licence under this section at any time, and has
been recalled to prison under section 255(1)(a) (and the revocation has not been
cancelled under section 255(3)),

(ga) the prisoner has at any time been released on licence under section 34A of the
Criminal Justice Act 1991 and has been recalled to prison under section
38A(1)(a) of that Act (and the revocation of the licence has not been cancelled
under section 38A(3) of that Act);
(h)

the prisoner has been released on licence under section 248 during the currency
of the sentence, and has been recalled to prison under section 254,

(ha) the prisoner has at any time been returned to prison under section 40 of the
Criminal Justice Act 1991 or section 116 of the Sentencing Act, or
(i)

in the case of a prisoner to whom section 240ZA applies or a direction under
section 240A relates, the interval between the date on which the sentence was
passed and the date on which the prisoner will have served the requisite
custodial period is less than 14 days.

s.246(4ZA) - where subsection (4)(aa) applies to a prisoner who is serving two or more terms of
imprisonment, the reference to the term of the sentence is—
(a)

if the terms are partly concurrent, a reference to the period which begins when
the first term begins and ends when the last term ends;

(b)

if the terms are to be served consecutively, a reference to the aggregate of the
terms.

s.246(4A) - in subsection (4)–
(a)

the reference in paragraph (d) to a community order includes a service
community order or overseas community order under the Armed Forces Act
2006; and

(b)

the reference in paragraph (i) to section 240ZA includes section 246 of that Act.

s.246(5) - the Secretary of State may by order—
(a)

amend the number of days for the time being specified in subsection (1)(a) or
(4)(i),

(b)

amend the number of weeks for the time being specified in subsection (2)(a) or
(b)(i), and

(c)

amend the fraction for the time being specified in subsection (2)(b)(ii).
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Interpretation
CJA 2003 s.246 1984 : Power to release prisoners on licence before required to do so
s.246(6) - in this section—
“the requisite custodial period” in relation to a person serving any sentence, has the
meaning given by paragraph (a) or (b) of section 243A(3) or (as the case may be)
paragraph (a) or (d) of section 244(3);
“term of imprisonment” includes a determinate sentence of detention under section 91
or 96 of the Sentencing Act or under section 226A, 226B, 227, 228 or 236A of this Act.

1984

Commencement: s.246(1)(b), (3), (4)(b) to (i), (5) and (6) in force 26 January 2004 for the purposes of
the passing of a sentence of imprisonment to which an intermittent custody order relates and the release
on licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 246(5) otherwise
in force 7 March 2005, SI 2005/373 art.2 Section 246 otherwise in force 4 April 2005, SI 2005/950 art.2,
Sch.1 para.19 and Sch.2 para 14.
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5.4

Release

5.4.1.

“Fixed-term prisoner”

CJA 2003 s.237 1985 : Meaning of “fixed-term prisoner” etc
s.237(1) - in this Chapter “fixed-term prisoner” means—
(a)

a person serving a sentence of imprisonment for a determinate term, or

(b)

a person serving a determinate sentence of detention under section 91 or 96 of
the Sentencing Act or under section 226A, 226B, 227, 228 or 236A of this Act,

and “fixed-term sentence” means a sentence falling within paragraph (a) or (b)
s.237(1B) - in this Chapter–
(a)

references to a sentence of imprisonment include such a sentence passed by a
service court;

(b)

references to a sentence of detention under section 91 of the Sentencing Act
include a sentence of detention under section 209 of the Armed Forces Act 2006;

(ba) references to a sentence under section 226A of this Act include a sentence under
that section passed as a result of section 219A of the Armed Forces Act 2006;
(bb) references to a sentence under section 226B of this Act include a sentence under
that section passed as a result of section 221A of the Armed Forces Act 2006;
(c)

references to a sentence under section 227 of this Act include a sentence under
that section passed as a result of section 220 of the Armed Forces Act 2006;

(d)

references to a sentence under section 228 of this Act include a sentence under
that section passed as a result of section 222 of that Act, and

(e)

references to a sentence under section 236A of this Act include a sentence under
that section passed as a result of section 224A of that Act.

s.237(1C) - nothing in subsection (1B) has the effect that section 240ZA or 265 (provision
equivalent to which is made by the Armed Forces Act 2006) or section 240A applies to
a service court.
s.237(2) - in this Chapter, unless the context otherwise requires, “prisoner” includes a person
serving a sentence falling within subsection (1)(b); and “prison” includes any place
where a person serving such a sentence is liable to be detained.
s.237(3) - in this Chapter, references to a sentence of detention under section 96 of the
Sentencing Act or section 226A, 227 or 236A of this Act are references to a sentence
of detention in a young offender institution.

1985

Commencement: 26 January 2004, for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2, otherwise, 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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5.4.2.

Unconditional release

Applicability
CJA 2003 s.243A 1986 : Duty to release certain prisoners serving less than 12 months
s.243A(1) - this section applies to a fixed-term prisoner if—
(a)

the prisoner is serving a sentence which is for a term of 1 day, or

(b)

the prisoner—
(i)

is serving a sentence which is for a term of less than 12 months, and

(ii)

is aged under 18 on the last day of the requisite custodial period.

(1A) This section also applies to a fixed-term prisoner if—
(a)

the prisoner is serving a sentence which is for a term of less than 12 months, and

(b)

the sentence was imposed in respect of an offence committed before the day on
which section 1 of the Offender Rehabilitation Act 2014 came into force.

s.243A(2) - as soon as a prisoner to whom this section applies has served the requisite custodial
period for the purposes of this section, it is the duty of the Secretary of State to release
that person unconditionally.
s.243A(3) - for the purposes of this section “the requisite custodial period” is—
(a)

in relation to a person serving one sentence, one-half of the sentence, and

(b)

in relation to a person serving two or more concurrent or consecutive sentences,
the period determined under sections 263(2) and 264(2).

s.243A(4) - this section is subject to—

5.4.3.

(a)

section 256B (supervision of young offenders after release), and

(b)

paragraph 8 of Schedule 20B (transitional cases).

Release on licence: Determinate sentences

CJA 2003 s.244 1987 : Duty to release prisoners
s.244(1) - as soon as a fixed-term prisoner, other than a prisoner to whom section 243A, 244A,
246A or 247 applies, has served the requisite custodial period for the purposes of this
section, it is the duty of the Secretary of State to release him on licence under this
section.
s.244(1A) - subsection (1) does not apply if the prisoner has been released on licence under
section 246 or 248 and recalled under section 254 (provision for the release of such
persons being made by sections 255B and 255C).

1986
1987

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.111(1), SI 2012/2906 art.2(d).
Commencement: Section 244(1), (2) and (3)(c) and (d) in force 26 January 2004 for the purposes of the
passing of a sentence of imprisonment to which an intermittent custody order relates and the release on
licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 244(1), (2) and
(3)(a) and (d) otherwise in force 4 April 2005, SI 2005/950 art.2, Sch.1 para.19 and Sch.2. Otherwise not
in force.
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s.244(3) - for the purposes of this section “the requisite custodial period” means—
(a)

in relation to a prisoner serving one sentence, one-half of his sentence,

(d)

in relation to a person serving two or more concurrent or consecutive sentences,
the period determined under sections 263(2) and 264(2).

s.244(4) - this section is subject to paragraphs 5, 6, 8, 25 and 28 of Schedule 20B (transitional
cases).

5.4.4.

Release on licence: Extended sentences

Extended determinate sentences
CJA 2003 s.246A 1988 : Release on licence of prisoners serving extended sentence under
section 226A or 226B
s.246A(1) - this section applies to a prisoner (“P”) who is serving an extended sentence imposed
under section 226A or 226B.
s.246A(2) - it is the duty of the Secretary of State to release P on licence under this section as
soon as P has served the requisite custodial period for the purposes of this section if—
(a)

the sentence was imposed before the coming into force of section 4 of the
Criminal Justice and Courts Act 2015,

(b)

the appropriate custodial term is less than 10 years, and

(c)

the sentence was not imposed in respect of an offence listed in Parts 1 to 3 of
Schedule 15B or in respect of offences that include one or more offences listed in
those Parts of that Schedule.

s.246A(3) - in any other case, it is the duty of the Secretary of State to release P on licence in
accordance with subsections (4) to (7).
s.246A(4) - the Secretary of State must refer P’s case to the Board—
(a)

as soon as P has served the requisite custodial period, and

(b)

where there has been a previous reference of P’s case to the Board under this
subsection and the Board did not direct P’s release, not later than the second
anniversary of the disposal of that reference.

s.246A(5) - it is the duty of the Secretary of State to release P on licence under this section as
soon as—
(a)

P has served the requisite custodial period, and

(b)

the Board has directed P’s release under this section.

s.246A(6) - the Board must not give a direction under subsection (5) unless—

1988

(a)

the Secretary of State has referred P’s case to the Board, and

(b)

the Board is satisfied that it is no longer necessary for the protection of the public
that P should be confined.

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.125(3), SI 2012/2906 art.2(e).
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s.246A(7) - it is the duty of the Secretary of State to release P on licence under this section as
soon as P has served the appropriate custodial term, unless P has previously been
released on licence under this section and recalled under section 254 (provision for the
release of such persons being made by section 255C).
(8) For the purposes of this section—
“appropriate custodial term” means the term determined as such by the court under
section 226A or 226B (as appropriate);
“the requisite custodial period” means—
(a)

in relation to a person serving one sentence, two-thirds of the appropriate
custodial term, and

(b)

in relation to a person serving two or more concurrent or consecutive sentences,
the period determined under sections 263(2) and 264(2).

Note: This section was amended by CJCA 2015 s.4. There was a previous release regime for
extended sentences under CJA 2003 ss.226A and 226B. That section has not been included in
this document.
Extended sentences under the 2003 Act
CJA 2003 s.247 1989 : Release on licence of prisoner serving extended sentence under
section 227 or 228
s.247(1) - this section applies to a prisoner who is serving an extended sentence imposed under
section 227 or 228.
s.247(2) - as soon as—
(a)

a prisoner to whom this section applies has served the requisite custodial period,

it is the duty of the Secretary of State to release him on licence.
s.247(7) - in this section—
“the appropriate custodial term” means the period determined by the court as the
appropriate custodial term under section 227 or 228;
“the requisite custodial period” means—
(a)

in relation to a person serving one sentence, one half of the appropriate custodial
term, and

(b)

in relation to a person serving two or more concurrent or consecutive sentences,
the period determined under sections 263(2) and 264(2).

s.247(8) - in its application to a person serving a sentence imposed before 14 July 2008, this
section is subject to the modifications set out in paragraph 15 of Schedule 20B
(transitional cases).

1989

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.

1192

Law Commission: Sentencing law in England and Wales – Legislation currently in force

5.4.5.

Release on licence: Offenders of particular concern

CJA 2003 s.244A 1990 : Release on licence of prisoners serving sentence under section 236A
s.244A(1) - this section applies to a prisoner (“P”) who is serving a sentence imposed under
section 236A.
s.244A(2) - the Secretary of State must refer P’s case to the Board—
(a)

as soon as P has served the requisite custodial period, and

(b)

where there has been a previous reference of P’s case to the Board under this
subsection and the Board did not direct P’s release, not later than the second
anniversary of the disposal of that reference.

s.244A(3) - it is the duty of the Secretary of State to release P on licence under this section as
soon as—
(a)

P has served the requisite custodial period, and

(b)

the Board has directed P’s release under this section.

s.244A(4) - the Board must not give a direction under subsection (3) unless—
(a)

the Secretary of State has referred P’s case to the Board, and

(b)

the Board is satisfied that it is not necessary for the protection of the public that P
should be confined.

s.244A(5) - it is the duty of the Secretary of State to release P on licence under this section as
soon as P has served the appropriate custodial term, unless P has previously been
released on licence under this section and recalled under section 254 (provision for the
release of such persons being made by sections 255A to 255C).
s.244A(6) - for the purposes of this section—
“the appropriate custodial term” means the term determined as such by the court under
section 236A;
“the requisite custodial period” means—

5.4.6.

(a)

in relation to a person serving one sentence, one-half of the appropriate custodial
term, and

(b)

in relation to a person serving two or more concurrent or consecutive sentences,
the period determined under sections 263(2) and 264(2).

Release on licence: Life sentences

C(S)A 1997 s.28 1991 : Duty to release certain life prisoners
s.28(1A) - this section applies to a life prisoner in respect of whom a minimum term order has
been made; and any reference in this section to the relevant part of such a prisoner’s
sentence is a reference to the part of the sentence specified in the order.
s.28(1B) - but if a life prisoner is serving two or more life sentences—
(a)

1990
1991

this section does not apply to him unless a minimum term order has been made
in respect of each of those sentences; and

Commencement: 13 April 2015, SI 2015/778 art.3 and Sch.1 para.72.
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f).
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(b)
s.28(5) -

the provisions of subsections (5) to (8) below do not apply in relation to him until
he has served the relevant part of each of them.

as soon as—
(a)

a life prisoner to whom this section applies has served the relevant part of his
sentence,

(b)

the Parole Board has directed his release under this section,

it shall be the duty of the Secretary of State to release him on licence.
s.28(6) -

s.28(7) -

the Parole Board shall not give a direction under subsection (5) above with respect to a
life prisoner to whom this section applies unless—
(a)

the Secretary of State has referred the prisoner’s case to the Board; and

(b)

the Board is satisfied that it is no longer necessary for the protection of the public
that the prisoner should be confined.

a life prisoner to whom this section applies may require the Secretary of State to refer
his case to the Parole Board at any time—
(a)

after he has served the relevant part of his sentence; and

(b)

where there has been a previous reference of his case to the Board, after the end
of the period of two years beginning with the disposal of that reference; and

(c)

where he is also serving a sentence of imprisonment or detention for a term, after
he has served one-half of that sentence;

and in this subsection “previous reference” means a reference under subsection (6)
above or section 32(4) below.
s.28(8) -

in determining for the purpose of subsection (5) or (7) above whether a life prisoner to
whom this section applies has served the relevant part of his sentence, no account
shall be taken of any time during which he was unlawfully at large within the meaning
of section 49 of the Prison Act 1952.

s.28(8A) - in this section “minimum term order” means an order under—
(a)

subsection (2) of section 82A of the Powers of Criminal Courts (Sentencing) Act
2000 (determination of minimum term in respect of life sentence that is not fixed
by law), or

(b)

subsection (2) of section 269 of the Criminal Justice Act 2003 (determination of
minimum term in respect of mandatory life sentence).

C(S)A 1997 s.34 1992 : Interpretation of Chapter II
s.34(1) -

in this Chapter “life prisoner” means a person serving one or more life sentences and
includes a transferred life prisoner as defined by section 273 of the Criminal Justice Act
2003

s.34(2) -

in this section “life sentence” means any of the following imposed for an offence,
whether committed before or after the commencement of this Chapter, namely—

1992

(a)

a sentence of imprisonment for life;

(b)

a sentence of detention during Her Majesty’s pleasure or for life under section 90
or 91 of the Powers of Criminal Courts (Sentencing) Act 2000; and

Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f).
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(c)

a sentence of custody for life under section 93 or 94 of that Act

(d)

a sentence of imprisonment or detention in a young offender institution for public
protection under section 225 of the Criminal Justice Act 2003 (including one
passed as a result of section 219 of the Armed Forces Act 2006),

(e)

a sentence of detention for public protection under section 226 of that Act
(including one passed as a result of section 221 of the Armed Forces Act 2006);

(f)

a sentence of detention for life under section 209 of the Armed Forces Act 2006;

(g)

a sentence under section 218 of that Act (detention at Her Majesty’s pleasure).

s.34(4) -

where a person has been sentenced to one or more life sentences and to one or more
terms of imprisonment, nothing in this Chapter shall require the Secretary of State to
release the person in respect of any of the life sentences unless and until the Secretary
of State is required to release him in respect of each of the terms.

5.4.7.

Release on licence: Compassionate grounds

Fixed term prisoners
CJA 2003 s.237 1993 : Meaning of “fixed-term prisoner” etc
s.237(1) - in this Chapter “fixed-term prisoner” means—
(a)

a person serving a sentence of imprisonment for a determinate term, or

(b)

a person serving a determinate sentence of detention under section 91 or 96 of
the Sentencing Act or under section 226A, 226B, 227, 228 or 236A of this Act,

and “fixed-term sentence” means a sentence falling within paragraph (a) or (b)
s.237(1B) - in this Chapter–
(a)

references to a sentence of imprisonment include such a sentence passed by a
service court;

(b)

references to a sentence of detention under section 91 of the Sentencing Act
include a sentence of detention under section 209 of the Armed Forces Act 2006;

(ba) references to a sentence under section 226A of this Act include a sentence under
that section passed as a result of section 219A of the Armed Forces Act 2006;
(bb) references to a sentence under section 226B of this Act include a sentence under
that section passed as a result of section 221A of the Armed Forces Act 2006;
(c)

references to a sentence under section 227 of this Act include a sentence under
that section passed as a result of section 220 of the Armed Forces Act 2006;

(d)

references to a sentence under section 228 of this Act include a sentence under
that section passed as a result of section 222 of that Act [, and

(e)

references to a sentence under section 236A of this Act include a sentence under
that section passed as a result of section 224A of that Act.

s.237(1C) - nothing in subsection (1B) has the effect that section 240ZA or 265 (provision
equivalent to which is made by the Armed Forces Act 2006) or section 240A applies to
a service court.

1993

Commencement: 26 January 2004, for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2, otherwise, 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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s.237(2) - in this Chapter, unless the context otherwise requires, “prisoner” includes a person
serving a sentence falling within subsection (1)(b); and “prison” includes any place
where a person serving such a sentence is liable to be detained.
s.237(3) - in this Chapter, references to a sentence of detention under section 96 of the
Sentencing Act or section 226A, 227 or 236A of this Act are references to a sentence
of detention in a young offender institution.
CJA 2003 s.248 1994 : Power to release prisoners on compassionate grounds
s.248(1) - the Secretary of State may at any time release a fixed-term prisoner on licence if he is
satisfied that exceptional circumstances exist which justify the prisoner’s release on
compassionate grounds.
Life prisoners
C(S)A 1997 s.34 1995 : Interpretation of Chapter II
s.34(1) -

in this Chapter “life prisoner” means a person serving one or more life sentences and
includes a transferred life prisoner as defined by section 273 of the Criminal Justice Act
2003

s.34(2) -

in this section “life sentence” means any of the following imposed for an offence,
whether committed before or after the commencement of this Chapter, namely—

s.34(4) -

(a)

a sentence of imprisonment for life;

(b)

a sentence of detention during Her Majesty’s pleasure or for life under section 90
or 91 of the Powers of Criminal Courts (Sentencing) Act 2000; and

(c)

a sentence of custody for life under section 93 or 94 of that Act

(d)

a sentence of imprisonment or detention in a young offender institution for public
protection under section 225 of the Criminal Justice Act 2003 (including one
passed as a result of section 219 of the Armed Forces Act 2006),

(e)

a sentence of detention for public protection under section 226 of that Act
(including one passed as a result of section 221 of the Armed Forces Act 2006);

(f)

a sentence of detention for life under section 209 of the Armed Forces Act 2006;

(g)

a sentence under section 218 of that Act (detention at Her Majesty’s pleasure).

where a person has been sentenced to one or more life sentences and to one or more
terms of imprisonment, nothing in this Chapter shall require the Secretary of State to
release the person in respect of any of the life sentences unless and until the Secretary
of State is required to release him in respect of each of the terms.

C(S)A 1997 s.30 1996 : Power to release life prisoners on compassionate grounds
s.30(1) -

1994

the Secretary of State may at any time release a life prisoner on licence if he is
satisfied that exceptional circumstances exist which justify the prisoner’s release on
compassionate grounds.

Commencement: 26 January 2004 for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19.
1995
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f).
1996
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f).
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s.30(2) -

before releasing a life prisoner under subsection (1) above, the Secretary of State shall
consult the Parole Board, unless the circumstances are such as to render such
consultation impracticable.

5.4.8.

Release on licence: Transitional cases

CJA 2003 Sch.20B 1997 : Modifications Of Chapter 6 Of Part 12 In Certain Transitional Cases
Part 1 Introductory
Interpretation
para.1(1) - the following provisions apply for the purposes of this Schedule.
para.1(2) - “The commencement date” means the date on which section 121 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 comes into force.
para.1(3) - “The 1967 Act” means the Criminal Justice Act 1967.
para.1(4) - “The 1991 Act” means the Criminal Justice Act 1991.
para.1(5) - a “section 85 extended sentence” means an extended sentence under section 85 of
the Sentencing Act and includes (in accordance with paragraph 1(3) of Schedule 11 to
that Act) a sentence under section 58 of the Crime and Disorder Act 1998.
para.1(6) - in relation to a section 85 extended sentence, “the custodial term” and “the extension
period” have the meaning given by that section.
para.1(7) - references to section 86 of the Sentencing Act include (in accordance with paragraph
1(3) of Schedule 11 to that Act) section 44 of the 1991 Act as originally enacted.
para.1(8) - a “1967 Act sentence” is a sentence imposed before 1 October 1992.
para.1(9) - a “1991 Act sentence” is a sentence which is—
(a)

imposed on or after 1 October 1992 but before 4 April 2005, or

(b)

imposed on or after 4 April 2005 but before the commencement date and is
either—
(i)

imposed in respect of an offence committed before 4 April 2005, or

(ii)

for a term of less than 12 months.

para.1(10) - a “2003 Act sentence” is a sentence which is—
(a)

imposed on or after the commencement date, or

(b)

imposed on or after 4 April 2005 but before the commencement date and is
both—
(i)

imposed in respect of an offence committed on or after 4 April 2005, and

(ii)

for a term of 12 months or more.

para.1(11) - where an offence is found to have been committed over a period of two or more days,
or at some time during a period of two or more days, it is to be taken for the purposes
of this Schedule to have been committed on the last of those days.

1997

Commencement: 3 December 2012, as inserted by LASPOA 2012 Sch.17 para.10.
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Explanation of dates
para.2 -

the following dates (which are mentioned in this Schedule) are dates on which changes
to the law relating to the release and recall of prisoners came into force—
1 October 1992 is the date on which Part 2 of the 1991 Act came into force;
30 September 1998 is the date on which certain provisions of the Crime and Disorder
Act 1998 came into force;
4 April 2005 is the date on which this Chapter came into force;
9 June 2008 is the date on which section 26 of the Criminal Justice and Immigration
Act 2008 came into force;
14 July 2008 is the date on which certain other provisions of that Act came into force;
2 August 2010 is the date on which section 145 of the Coroners and Justice Act 2009
came into force.

Part 2 Prisoners Serving 1991 Act Sentences Etc
para.3(1) - this Part applies to certain persons serving a 1991 Act sentence.
para.3(2) - this Part also applies to a person serving a 2003 Act sentence which is—
(a)

a section 85 extended sentence, or

(b)

an extended sentence imposed under section 227 or 228 before 14 July 2008.

para.3(3) - but this Part does not apply to a person who—
(a)

has been released on licence under Part 2 of the 1991 Act,

(b)

has been recalled to prison, and

(c)

(whether or not having returned to custody in consequence of that recall) is
unlawfully at large on the commencement date.

Duty to release on licence at two-thirds of sentence
para.4(1) - this paragraph applies to a person in relation to whom—
(a)

all the conditions in sub-paragraph (2) are met, and

(b)

the condition in any one or more of sub-paragraphs (3) to (5) is met.

para.4(2) - the conditions in this sub-paragraph are that—
(a)

the person has been convicted of an offence committed before 4 April 2005,

(b)

the person is serving a sentence of imprisonment imposed in respect of that
offence on or after 1 October 1992 but before the commencement date,

(c)

the sentence or (in the case of a section 85 extended sentence) the custodial
term is for a term of 4 years or more, and

(d)

the person has not previously been released from prison on licence in respect of
that sentence.

para.4(3) - the condition in this sub-paragraph is that the offence (or one of the offences) in
respect of which the sentence was imposed is—
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(a)

an offence specified in Schedule 15 (specified violent offences and specified
sexual offences) as it had effect on 4 April 2005,

(b)

an offence under any of sections 11, 12, 15 to 18, 54 and 56 to 63 of the
Terrorism Act 2000,
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(c)

an offence under any of sections 47, 50 and 113 of the Antiterrorism, Crime and
Security Act 2001,

(d)

an offence under section 12 of the Sexual Offences Act 1956,

(e)

an offence of aiding, abetting counselling, procuring or inciting the commission of
an offence listed in any of paragraphs (b) to (d), or

(f)

an offence of conspiring or attempting to commit an offence listed in any of
paragraphs (b) to (d).

para.4(4) - the condition in this sub-paragraph is that the person has served one-half of the
sentence or (in the case of a section 85 extended sentence) of the custodial term
before 9 June 2008.
para.4(5) - the condition in this sub-paragraph is that—
(a)

the person is serving the sentence by virtue of having been transferred to the
United Kingdom in pursuance of a warrant under section 1 of the Repatriation of
Prisoners Act 1984,

(b)

the warrant was issued before 9 June 2008, and

(c)

the offence (or one of the offences) for which the person is serving the sentence
corresponds to murder or to any offence specified in Schedule 15 as it had effect
on 4 April 2005.

para.5(1) - as soon as a person to whom paragraph 4 applies has served two-thirds of the
sentence, it is the duty of the Secretary of State to release the person on licence under
this paragraph.
para.5(2) - if the person is serving a section 85 extended sentence, the reference in
sub-paragraph (1) to two-thirds of the sentence is a reference to two-thirds of the
custodial term.
para.5(3) - sub-paragraphs (1) and (2) apply in place of section 244 (release on licence of
prisoners serving 12 months or more).
Duty to release on direction of Parole Board
para.6(1) After a person to whom paragraph 4 applies has served one-half of the sentence, the
Secretary of State must, if directed to do so by the Board, release the person on
licence under this paragraph.
para.6(2) - the Board must not give a direction under sub-paragraph (1) unless the Board is
satisfied that it is no longer necessary for the protection of the public that the person
should be confined.
para.6(3) - if the person is serving a section 85 extended sentence, the reference in subparagraph (1) to one-half of the sentence is a reference to one-half of the custodial
term.
para.6(4) - sub-paragraphs (1) to (3) apply in place of section 244 (release on licence of prisoners
serving 12 months or more).
Release on licence at one-half of sentence: section 85 extended sentence prisoners
para.7(1) - this paragraph applies to a person if—
(a)

the person has been convicted of an offence committed on or after 30 September
1998 but before 4 April 2005,
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(b)

the person is serving a section 85 extended sentence in respect of that offence,

(c)

the person has not previously been released from prison on licence in respect of
that sentence, and

(d)

paragraph 4 does not apply to the person.

para.8(1) - as soon as a person to whom paragraph 7 applies has served one half of the custodial
term, it is the duty of the Secretary of State to release the person on licence under this
paragraph.
para.8(2) - sub-paragraph (1) applies in place of section 243A or 244, as the case may be (release
of prisoners serving less than 12 months, or serving 12 months or more).
Duty to release unconditionally at three-quarters of sentence
para.9(1) - this paragraph applies to a person if—
(a)

the person has been convicted of an offence committed before 30 September
1998,

(b)

the person is serving a sentence of imprisonment imposed in respect of that
offence on or after 1 October 1992,

(c)

the sentence is for a term of 12 months or more,

(d)

the person has been released on licence under Part 2 of the 1991 Act, and

(e)

the person has been recalled before 14 July 2008 (and has not been recalled
after that date).

para.9(2) - but this paragraph does not apply if the court by which the person was sentenced
ordered that section 86 of the Sentencing Act (extension of periods in custody and on
licence in the case of certain sexual offences) should apply.
para.10 -

as soon as a person to whom paragraph 9 applies would (but for the earlier release)
have served three-quarters of the sentence, it is the duty of the Secretary of State to
release the person unconditionally.

Duty to release on licence at three-quarters of sentence
para.11(1) - this paragraph applies to a person who—
(a)

has been convicted of an offence committed on or after 30 September 1998 but
before 4 April 2005,

(b)

is serving a sentence of imprisonment for a term of 12 months or more imposed
in respect of that offence,

(c)

has been released on licence under Part 2 of the 1991 Act, and

(d)

has been recalled before 14 July 2008 (and has not been recalled after that
date).

para.11(2) - but this paragraph does not apply if the person has been released and recalled more
than once.
para.11(3) - nor does this paragraph apply if the sentence is a section 85 extended sentence
(paragraph 13 applying to such a case instead).
para.12 -
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as soon as a person to whom paragraph 11 applies would (but for the earlier release)
have served three-quarters of the sentence, it is the duty of the Secretary of State to
release the person on licence.
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Release on licence: re-release of section 85 extended sentence prisoners
para.13(1) - this paragraph applies to a person who—
(a)

has been convicted of an offence committed on or after 30 September 1998 but
before 4 April 2005,

(b)

is serving a section 85 extended sentence imposed in respect of that offence,

(c)

has been released on licence under Part 2 of the 1991 Act, and

(d)

has been recalled before 14 July 2008 (and has not been recalled after that
date).

para.13(2) - but this paragraph does not apply if the person has been released and recalled more
than once.
para.14(1) - if a person to whom paragraph 13 applies is serving a sentence with a custodial term
of less than 12 months, it is the duty of the Secretary of State to release the person on
licence as soon as the person would (but for the earlier release) have served the
period found by adding—
(a)

one-half of the custodial term, and

(b)

the extension period.

para.14(2) - if a person to whom paragraph 13 applies is serving a sentence with a custodial term
of 12 months or more, it is the duty of the Secretary of State to release the person on
licence as soon as the person would (but for the earlier release) have served the
period found by adding—
(a)

three-quarters of the custodial term, and

(b)

the extension period.

Release of section 227 or 228 extended sentence prisoners: Parole Board direction
para.15(1) - this paragraph applies to a person (“P”) who is serving an extended sentence imposed
under section 227 or 228 before 14 July 2008.
para.15(2) - section 247 (release of prisoner on licence) applies to P with the following
modifications.
para.15(3) - the Secretary of State must not release P under subsection (2) of that section unless
the Board has directed P’s release under that subsection.
para.15(4) - the Board must not give a direction under sub-paragraph (3) unless the Board is
satisfied that it is no longer necessary for the protection of the public that the person
should be confined.
para.15(5) - as soon as P has served the appropriate custodial term, the Secretary of State must
release P on licence, unless P has previously been recalled under section 254.
Licence to remain in force to three-quarters of sentence
para.16(1) - this paragraph applies to a person to whom paragraph 4 applies.
para.16(2) - this paragraph also applies to a person if—
(a)

the person has been convicted of an offence committed before 4 April 2005,

(b)

the person is serving a sentence of imprisonment imposed in respect of that
offence on or after 1 October 1992 but before the commencement date,
1201
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(c)

that sentence is for a term of 12 months or more but less than 4 years, and

(d)

the person has not previously been released from prison on licence in respect of
that sentence.

para.16(3) - this paragraph also applies to a person if—
(a)

the person has been convicted of an offence committed before 4 April 2005,

(b)

the person is serving a sentence of imprisonment imposed in respect of that
offence on or after 1 October 1992,

(c)

that sentence is for a term of 12 months or more,

(d)

the person has been released on licence under Part 2 of the 1991 Act, and

(e)

the person has been recalled before 14 July 2008 (and has not been recalled
after that date).

para.16(4) - but this paragraph does not apply if the person has been released and recalled more
than once.
para.16(5) - nor does this paragraph apply if—
(a)

the person is serving a section 85 extended sentence, or

(b)

the court by which the person was sentenced ordered that section 86 of the
Sentencing Act (extension of periods in custody and on licence in the case of
certain sexual offences) should apply.

para.16(6) - if a person has been—
(a)

released under section 34A of the 1991 Act or section 246 (home detention
curfew), and

(b)

recalled under section 38A(1)(b) of the 1991 Act or section 255(1)(b) (no longer
possible to monitor curfew),

the release and recall are to be disregarded for the purposes of this paragraph.
para.17(1) - where a person to whom paragraph 16 applies is released on licence under section
244 or paragraph 5 or 6, the licence shall remain in force until the date on which the
person would (but for the release) have served three-quarters of the sentence.
para.17(2) - sub-paragraph (1) is subject to any revocation under section 254.
para.17(3) - sub-paragraphs (1) and (2) apply in place of section 249 (duration of licence).
Period for which licence to remain in force: section 85 extended sentence prisoners
para.18 -

this paragraph applies to a person who—
(a)

has been convicted of an offence committed on or after 30 September 1998 but
before 4 April 2005,

(b)

is serving a section 85 extended sentence imposed in respect of that offence,
and

(c)

has not previously been released from prison on licence in respect of that
sentence.

para.19(1) - where a person to whom paragraph 18 applies is released on licence and the
custodial term is less than 12 months, the licence shall remain in force until the end of
the period found by adding—
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(a)

one-half of the custodial term, and

(b)

the extension period.

para.19(2) - where a person to whom paragraph 18 applies is released on licence and the
custodial term is 12 months or more, the licence shall remain in force until the end of
the period found by adding—
(a)

three-quarters of the custodial term, and

(b)

the extension period.

para.19(3) - sub-paragraphs (1) and (2) are subject to any revocation under section 254.
para.19(4) - sub-paragraphs (1) to (3) apply in place of section 249 (duration of licence).
Concurrent or consecutive terms
para.20 -

paragraphs 21 and 22 apply where a person (“P”) is serving two or more sentences of
imprisonment imposed on or after 1 October 1992 and—
(a)

the sentences were passed on the same occasion, or

(b)

where they were passed on different occasions, the person has not been
released under Part 2 of the 1991 Act or under this Chapter at any time during
the period beginning with the first and ending with the last of those occasions.

para.21(1) - this paragraph applies if each of the sentences is a 1991 Act sentence.
para.21(2) - sections 263 and 264 (consecutive and concurrent terms) do not apply in relation to
the sentences.
para.21(3) - for the purposes of any reference in this Chapter, however expressed, to the term of
imprisonment to which P has been sentenced or which, or part of which, P has served,
the terms are to be treated as a single term.
para.21(4) - if one or more of the sentences is a section 85 extended sentence—
(a)

for the purpose of determining the single term mentioned in sub-paragraph (3),
the extension period or periods is or are to be disregarded, and

(b)

the period for which P is to be on licence in respect of the single term is to be
increased in accordance with sub-paragraph (5).

para.21(5) - that period is to be increased—
(a)

if only one of the sentences is a section 85 extended sentence, by the extension
period;

(b)

if there is more than one such sentence and they are wholly or partly concurrent,
by the longest of the extension periods;

(c)

if there is more than one such sentence and they are consecutive, by the
aggregate of the extension periods.

para.22(1) - this paragraph applies where two or more sentences are to be served consecutively
on each other and—
(a)

one or more of those sentences is a 1991 Act sentence, and

(b)

one or more of them is a 2003 Act sentence.

para.22(2) - section 264 does not affect the length of the period which P must serve in prison in
respect of the 1991 Act sentence or sentences.
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para.22(3) - nothing in this Chapter requires the Secretary of State to release P until P has served
a period equal in length to the aggregate of the length of the periods which P must
serve in relation to each of the sentences mentioned in sub-paragraph (1).
para.22(4) - if P is also serving one or more 1967 Act sentences, paragraphs 32 and 33 apply
instead of this paragraph.
Part 3 Prisoners Serving 1967 Act Sentences
para.23(1) - this Part applies to certain persons serving a 1967 Act sentence.
para.23(2) - but this Part does not apply to a person who—
(a)

has been released on licence,

(b)

has been recalled to prison, and

(c)

(whether or not having returned to custody in consequence of that recall) is
unlawfully at large on the commencement date.

para.23(3) - in this Part, references to release under Part 2 of the 1991 Act include release under
section 60 of the 1967 Act.
Sentence of more than 12 months imposed before 1 October 1992
para.24(1) - this paragraph applies to a person if—
(a)

the person is serving a sentence of imprisonment imposed before 1 October
1992,

(b)

the sentence is for a term of more than 12 months, and

(c)

the person has not previously been released from prison on licence in respect of
that sentence.

para.24(2) - this paragraph also applies to a person if—
(a)

the person is serving a sentence of imprisonment imposed before 1 October
1992,

(b)

the sentence is for a term of more than 12 months,

(c)

the person has been released on licence under Part 2 of the 1991 Act, and

(d)

the person has been recalled before 14 July 2008 (and has not been recalled
after that date).

para.24(3) - but this paragraph does not apply if, on the passing of the sentence, an extended
sentence certificate was issued (see paragraph 27).
para.24(4) - if a person has been—
(a)

released under section 34A of the 1991 Act or section 246 (home detention
curfew), and

(b)

recalled under section 38A(1)(b) of the 1991 Act or section 255(1)(b) (no longer
possible to monitor curfew),

the release and recall are to be disregarded for the purposes of this paragraph.
para.25(1) - it is the duty of the Secretary of State to release a person to whom paragraph 24
applies unconditionally under this paragraph—
(a)
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(b)

in the case of a person falling within paragraph 24(2), as soon as the person
would (but for the earlier release) have served two-thirds of the sentence.

para.25(2) - after a person falling within paragraph 24(1) has served one-third of the sentence or
six months, whichever is longer, the Secretary of State must, if directed to do so by the
Board, release the person on licence under this paragraph.
para.25(3) - the Board must not give a direction under sub-paragraph (2) unless the Board is
satisfied that it is no longer necessary for the protection of the public that the person
should be confined.
para.25(4) - sub-paragraphs (1) to (3) apply in place of section 244 (release on licence of prisoners
serving 12 months or more).
para.26(1) - where a person to whom paragraph 24 applies is released on licence under paragraph
25(2), the licence shall remain in force until the date on which the person would (but for
the release) have served two-thirds of the sentence.
para.26(2) - sub-paragraph (1) is subject to any revocation under section 254.
para.26(3) - sub-paragraphs (1) and (2) apply in place of section 249 (duration of licence).
Extended sentence of more than 12 months imposed before 1 October 1992
para.27(1) - this paragraph applies to a person if—
(a)

the person is serving a sentence of imprisonment imposed before 1 October
1992,

(b)

the sentence is for a term of more than 12 months,

(c)

on the passing of the sentence an extended sentence certificate was issued, and

(d)

the person has not previously been released from prison on licence in respect of
that sentence.

para.27(2) - this paragraph also applies to a person if—
(a)

the person is serving a sentence of imprisonment imposed before 1 October
1992,

(b)

the sentence is for a term of more than 12 months,

(c)

on the passing of the sentence an extended sentence certificate was issued,

(d)

the person has been released on licence under Part 2 of the 1991 Act, and

(e)

the person has been recalled before 14 July 2008 (and has not been recalled
after that date).

para.27(3) - in this paragraph “extended sentence certificate” means a certificate was issued under
section 28 of the Powers of Criminal Courts Act 1973 (punishment of persistent
offenders) stating that an extended term of imprisonment was imposed on the person
under that section.
para.28(1) - it is the duty of the Secretary of State to release a person to whom paragraph 27
applies on licence under this paragraph—
(a)

in the case of a person falling within paragraph 27(1), as soon as the person has
served two-thirds of the sentence;

(b)

in the case of a person falling within paragraph 27(2), as soon as the person
would (but for the earlier release) have served two-thirds of the sentence.
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para.28(2) - after a person falling within paragraph 27(1) has served one-third of the sentence or
six months, whichever is longer, the Secretary of State must, if directed to do so by the
Board, release the person on licence under this paragraph.
para.28(3) - the Board must not give a direction under sub-paragraph (2) unless the Board is
satisfied that it is no longer necessary for the protection of the public that the person
should be confined.
para.28(4) - sub-paragraphs (1) to (3) apply in place of section 244 (release on licence of prisoners
serving twelve months or more).
Additional days
para.29(1) - prison rules made by virtue of section 257 may include provision for applying any
provisions of this Chapter, in relation to any person falling within sub-paragraph (2), as
if the person had been awarded such number of additional days as may be determined
by or under the rules.
para.29(2) - a person falls within this sub-paragraph if—
(a)

the person was released on licence under section 60 of the 1967 Act before
1 October 1992 and the licence was in force on that date, or

(b)

the person was, on that date, serving a custodial sentence,

and (in either case) the person has forfeited any remission of the sentence.
Concurrent or consecutive terms
para.30 -

paragraphs 31 to 33 apply where a person (“P”) is serving two or more sentences of
imprisonment and—
(a)

the sentences were passed on the same occasion, or

(b)

where they were passed on different occasions, the person has not been
released under Part 2 of the 1991 Act or under this Chapter at any time during
the period beginning with the first and ending with the last of those occasions.

para.31(1) - this paragraph applies where each of the sentences is a 1967 Act sentence.
para.31(2) - sections 263 and 264 (consecutive and concurrent terms) do not apply in relation to
the sentences.
para.31(3) - for the purposes of any reference in this Chapter, however expressed, to the term of
imprisonment to which P has been sentenced or which, or part of which, P has served,
the terms are to be treated as a single term.
para.32(1) - this paragraph applies where—
(a)

one or more of the sentences is a 1967 Act sentence, and

(b)

one or more of them is a 1991 Act sentence.

para.32(2) - sections 263 and 264 (consecutive and concurrent terms) do not apply in relation to
the sentences mentioned in sub-paragraph (1).
para.32(3) - for the purposes of any reference in this Chapter, however expressed, to the term of
imprisonment to which P has been sentenced or which, or part of which, P has
served—
(a)
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(b)

that single term is to be treated as if it were a 1967 Act sentence.

para.32(4) - if one or more of the sentences is a section 85 extended sentence—
(a)

for the purpose of determining the single term mentioned in sub-paragraph (3),
the extension period or periods is or are to be disregarded, and

(b)

the period for which P is to be on licence in respect of the single term is to be
increased in accordance with sub-paragraph (5).

para.32(5) - that period is to be increased—
(a)

if only one of the sentences is a section 85 extended sentence, by the extension
period;

(b)

if there is more than one such sentence and they are wholly or partly concurrent,
by the longest of the extension periods;

(c)

if there is more than one such sentence and they are consecutive, by the
aggregate of the extension periods.

para.32(6) - if P is also serving a 2003 Act sentence, sub-paragraph (3) is to be applied before the
period mentioned in section 263(2)(c) (concurrent terms) or paragraph 33(3)
(consecutive terms) is calculated.
para.33(1) - this paragraph applies where two or more sentences are to be served consecutively
on each other and—
(a)

one or more of those sentences is a 1967 Act sentence, and

(b)

one or more of them is a 2003 Act sentence.

para.33(2) - section 264 does not affect the length of the period which P must serve in prison in
respect of the 1967 Act sentence or sentences.
para.33(3) - nothing in this Chapter requires the Secretary of State to release P until P has served
a period equal in length to the aggregate of the length of the periods which P must
serve in relation to each of the sentences mentioned in sub-paragraph (1).
Part 4 Provisions Applying Generally
Licence conditions
para.34(1) - this paragraph applies to any licence (a “Parole Board licence”) which falls within subparagraph (2) or (3).
para.34(2) - a licence falls within this sub-paragraph if—
(a)

it is or was granted to a person (“P”) on P’s release (at any time) on the
recommendation or direction of the Board, and

(b)

P has not been released otherwise than on such a recommendation or direction.

para.34(3) - a licence falls within this sub-paragraph if—
(a)

it is or was granted to a person (“P”) on P’s release (at any time), and

(b)

condition A or condition B is met.

para.34(4) - condition A is that, before 2 August 2010, the Board exercised the function under
section 37(5) of the 1991 Act of making recommendations as to any condition to be
included or inserted as a condition in a licence granted to P (including by making a
recommendation that no condition should be included in such a licence).
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para.34(5) - condition B is that, before 2 August 2010—
(a)

P was released on licence under section 33(2), (3) or (3A) or 35(1) of the 1991
Act, and

(b)

the Board exercised the function under section 37(5) of that Act of—
(i)

making recommendations as to the inclusion or insertion of a condition in a
licence granted to P (including by making a recommendation that no
condition should be included in such a licence), or

(ii)

making recommendations as to the variation or cancellation of any such
condition (including a recommendation that the condition should not be
varied or cancelled).

para.34(6) - the Secretary of State must not—
(a)

include on release, or subsequently insert, a condition in a Parole Board licence,
or

(b)

vary or cancel any such condition,

except in accordance with directions of the Board.
Fine defaulters and contemnors
para.35(1) - this paragraph applies to any person if—
(a)

the person has been committed to prison or to be detained under section 108 of
the Sentencing Act—
(i)

in default of payment of a sum adjudged to be paid by a conviction, or

(ii)

for contempt of court or any kindred offence,

(b)

the person was so committed or detained before 4 April 2005, and

(c)

the term for which the person was committed or detained is 12 months or more.

para.35(2) - as soon as a person to whom this paragraph applies has served two-thirds of the
term, it is the duty of the Secretary of State to release the person unconditionally.
para.35(3) - sub-paragraph (2) applies in place of section 258(2) (early release of fine defaulters
and contemnors).
Early removal of prisoners liable to removal from UK
para.36(1) - this paragraph applies to any person who—
(a)

has served one-half of a sentence of imprisonment, and

(b)

has not been released on licence under this Chapter.

para.36(2) - the reference in sub-paragraph (1)(a) to one-half of a sentence is—
(a)

in the case of a section 85 extended sentence, a reference to one-half of the
custodial term;

(b)

in the case of an extended sentence imposed under section 227 or 228, a
reference to one-half of the appropriate custodial term.

para.37(1) - if a person to whom paragraph 36 applies—
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the Secretary of State may remove the person from prison under that section at any
time after the end of that period.
para.37(2) - sub-paragraph (1) applies whether or not the Board has directed the person’s release
under paragraph 6, 15, 25 or 28.

5.4.9.

Supervision and the licence period

5.4.9.1.

Fixed term prisoners

Licence period
CJA 2003 s.249 1998 : Duration of licence
s.249(1) - subject to subsection (3), where a fixed-term prisoner, other than one to whom section
243A applies, is released on licence, the licence shall, subject to any revocation under
section 254 or 255, remain in force for the remainder of his sentence.
s.249(1A) - where a prisoner to whom section 243A applies is released on licence, the licence
shall, subject to any revocation under section 254 or 255, remain in force until the date
on which, but for the release, the prisoner would have served one-half of the sentence.
This is subject to subsection (3).
s.249(3) - subsections (1) and (1A) have effect subject to section 263(2) (concurrent terms) and
sections 264(3C)(a) and 264B (consecutive terms).
s.249(5) - this section is subject to paragraphs 17, 19 and 26 of Schedule 20B (transitional
cases).
CJA 2003 s.250 1999 : Licence conditions
s.250(1) - in this section—
(a)

“the standard conditions” means such conditions as may be prescribed for the
purposes of this section as standard conditions, and

(b)

“prescribed” means prescribed by the Secretary of State by order.

s.250(4) - any licence under this Chapter in respect of a prisoner serving a sentence of
imprisonment or detention in a young offender institution (including a sentence
imposed under section 226A, 227 or 236A) or any sentence of detention under section
91 or 96 of the Sentencing Act or section 226A, 226B,227, 228 or 236A of this Act—
(a)

must include the standard conditions, and

(b)

may include—

1998

Commencement: 26 January 2004, for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19.
1999
Commencement: Section 250(1) to (3) and (5) to (8) in force 26 January 2004 for the purposes of the
passing of a sentence of imprisonment to which an intermittent custody order relates and the release on
licence of a person serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 250(1), (2)(b)(ii),
(4)(b)(ii) and (8) in force so far as not already in force 7 March 2005, SI 2005/373 art.2(n). Section 250(1)
and (4) to (7) in force so far as not already in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
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(i)

any condition authorised by section 62, 64 or 64A of the Criminal Justice
and Court Services Act 2000 or section 28 of the Offender Management
Act 2007, and

(ii)

such other conditions of a kind prescribed by the Secretary of State for the
purposes of this paragraph as the Secretary of State may for the time being
specify in the licence.

s.250(5) - a licence under section 246 must also include a curfew condition complying with
section 253.
s.250(5A) - subsection (5B) applies to a licence granted, either on initial release or after recall to
prison, to—
(a)

a prisoner serving an extended sentence imposed under section 226A or 226B,
other than a sentence that meets the conditions in section 246A(2) (release
without direction of the Board), or

(b)

a prisoner serving a sentence imposed under section 236A.

s.250(5B) - the Secretary of State must not—
(a)

include a condition referred to in subsection (4)(b)(ii) in the licence, either on
release or subsequently, or

(b)

vary or cancel any such condition included in the licence,

unless the Board directs the Secretary of State to do so.
s.250(8) - in exercising his powers to prescribe standard conditions or the other conditions
referred to in subsection (4)(b)(ii), the Secretary of State must have regard to the
following purposes of the supervision of offenders while on licence under this
Chapter—
(a)

the protection of the public,

(b)

the prevention of re-offending, and

(c)

securing the successful re-integration of the prisoner into the community.

CJA 2003 s.252 2000 : Duty to comply with licence conditions
s.252(1) - a person subject to a licence under this Chapter must comply with such conditions as
may for the time being be specified in the licence.
s.252(2) - but where–
(a)

the licence relates to a sentence of imprisonment passed by a service court, and

(c)

the person is residing outside the British Islands,

the conditions specified in the licence apply to him only so far as it is practicable for
him to comply with them where he is residing.

2000

Commencement: In force 26 January 2004 for the purposes of the passing of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950
art.2 and Sch.1 para.19.

1210

Law Commission: Sentencing law in England and Wales – Legislation currently in force

Supervision
CJA 2003 s.256AA 2001 : Supervision after end of sentence of prisoners serving less than
2 years
s.256AA(1) - this section applies where a person (“the offender”) has served a fixed term sentence
which was for a term of more than 1 day but less than 2 years, except where—
(a)

the offender was aged under 18 on the last day of the requisite custodial period
(as defined in section 243A(3)),

(b)

the sentence was an extended sentence imposed under section 226A or 226B,

(ba) the sentence was imposed under section 236A, or
(c)

the sentence was imposed in respect of an offence committed before the day on
which section 2(2) of the Offender Rehabilitation Act 2014 came into force.

s.256AA(2) - the offender must comply with the supervision requirements during the supervision
period, except at any time when the offender is—
(a)

in legal custody,

(b)

subject to a licence under this Chapter or Chapter 2 of Part 2 of the 1997 Act, or

(c)

subject to DTO supervision.

s.256AA(3) - the supervision requirements are the requirements for the time being specified in a
notice given to the offender by the Secretary of State (but see the restrictions in section
256AB).
s.256AA(4) - “The supervision period” is the period which—
(a)

begins on the expiry of the sentence, and

(b)

ends on the expiry of the period of 12 months beginning immediately after the
offender has served the requisite custodial period (as defined in section 244(3)).

s.256AA(5) - the purpose of the supervision period is the rehabilitation of the offender.
s.256AA(6) - the Secretary of State must have regard to that purpose when specifying
requirements under this section.
s.256AA(7) - the supervisor must have regard to that purpose when carrying out functions in
relation to the requirements.
s.256AA(8) - in this Chapter, “the supervisor”, in relation to a person subject to supervision
requirements under this section, means a person who is for the time being responsible
for discharging the functions conferred by this Chapter on the supervisor in accordance
with arrangements made by the Secretary of State.
s.256AA(9) - in relation to a person subject to supervision requirements under this section
following a sentence of detention under section 91 of the Sentencing Act, the
supervisor must be—

2001

(a)

an officer of a provider of probation services, or

(b)

a member of the youth offending team established by the local authority in whose
area the offender resides for the time being.

Commencement: 1 February 2015, as inserted by ORA 2015 s.2, SI 2015/40 art.2(b).
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s.256AA(10) - in relation to any other person, the supervisor must be an officer of a provider of
probation services.
s.256AA(11) - in this section “DTO supervision” means supervision under—
(a)

a detention and training order (including an order under section 211 of the Armed
Forces Act 2006), or

(b)

an order under section 104(3)(aa) of the Powers of Criminal Courts (Sentencing)
Act 2002 (breach of supervision requirements of detention and training order).

s.256AA(12) - this section has effect subject to section 264(3C)(b) and (3D).
CJA 2003 s.256AB 2002 : Supervision requirements under section 256AA
s.256AB(1) - the only requirements that the Secretary of State may specify in a notice under
section 256AA are—
(a)

a requirement to be of good behaviour and not to behave in a way which
undermines the purpose of the supervision period;

(b)

a requirement not to commit any offence;

(c)

a requirement to keep in touch with the supervisor in accordance with instructions
given by the supervisor;

(d)

a requirement to receive visits from the supervisor in accordance with instructions
given by the supervisor;

(e)

a requirement to reside permanently at an address approved by the supervisor
and to obtain the prior permission of the supervisor for any stay of one or more
nights at a different address;

(f)

a requirement not to undertake work, or a particular type of work, unless it is
approved by the supervisor and to notify the supervisor in advance of any
proposal to undertake work or a particular type of work;

(g)

a requirement not to travel outside the British Islands, except with the prior
permission of the supervisor or in order to comply with a legal obligation (whether
or not arising under the law of any part of the British Islands);

(h)

a requirement to participate in activities in accordance with any instructions given
by the supervisor;

(i)

a drug testing requirement (see section 256D);

(j)

a drug appointment requirement (see section 256E).

s.256AB(2) - where a requirement is imposed under subsection (1)(h), section 200A(5) to (10)
apply in relation to the requirement (reading references to the responsible officer as
references to the supervisor).
s.256AB(3) - paragraphs (i) and (j) of subsection (1) have effect subject to the restrictions in
sections 256D(2) and 256E(2).
s.256AB(4) - the Secretary of State may by order—

2002

(a)

add requirements that may be specified in a notice under section 256AA,

(b)

remove or amend such requirements,

Commencement: 1 February 2015, as inserted by ORA 2015 Sch.1 para.1, SI 2015/40 art.2(s).
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(c)

make provision about such requirements, including about the circumstances in
which they may be imposed, and

(d)

make provision about instructions given for the purposes of such requirements.

s.256AB(5) - an order under subsection (4) may amend this Act.
s.256AB(6) - in this section “work” includes paid and unpaid work.
CJA 2003 s.256AC 2003 : Breach of supervision requirements imposed under section 256AA
s.256AC(1) - where it appears on information to a justice of the peace that a person has failed to
comply with a supervision requirement imposed under section 256AA, the justice
may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in the summons, or

(b)

if the information is in writing and on oath, issue a warrant for the offender’s
arrest.

s.256AC(2) - any summons or warrant issued under this section must direct the person to appear
or be brought—
(a)

before a magistrates’ court acting for the local justice area in which the offender
resides, or

(b)

if it is not known where the person resides, before a magistrates’ court acting for
the same local justice area as the justice who issued the summons or warrant.

s.256AC(3) - where the person does not appear in answer to a summons issued under subsection
(1)(a), the court may issue a warrant for the person’s arrest.
s.256AC(4) - if it is proved to the satisfaction of the court that the person has failed without
reasonable excuse to comply with a supervision requirement imposed under section
256AA, the court may—
(a)

order the person to be committed to prison for a period not exceeding 14 days
(subject to subsection (7)),

(b)

order the person to pay a fine not exceeding level 3 on the standard scale, or

(c)

make an order (a “supervision default order”) imposing on the person—
(i)

an unpaid work requirement (as defined by section 199), or

(ii)

a curfew requirement (as defined by section 204).

s.256AC(5) - section 177(3) (obligation to impose electronic monitoring requirement) applies in
relation to a supervision default order that imposes a curfew requirement as it applies
in relation to a community order that imposes such a requirement.
s.256AC(6) - if the court deals with the person under subsection (4), it must revoke any supervision
default order which is in force at that time in respect of that person.
s.256AC(7) - where the person is under the age of 21—
(a)

2003

an order under subsection (4)(a) in respect of the person must be for committal to
a young offender institution instead of to prison, but

Commencement: 1 February 2015, as inserted by ORA 2015 s.3(1), SI 2015/40 art.2(c).
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(b)

the Secretary of State may from time to time direct that a person committed to a
young offender institution by such an order is to be detained in a prison or
remand centre instead.

s.256AC(8) - a person committed to prison or a young offender institution by an order under
subsection (4)(a) is to be regarded as being in legal custody.
s.256AC(9) - a fine imposed under subsection (4)(b) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
s.256AC(10) - in Schedule 19A (supervision default orders)—
(a)

Part 1 makes provision about requirements of supervision default orders, and

(b)

Part 2 makes provision about the breach, revocation and amendment of
supervision default orders.

s.256AC(11) - a person dealt with under this section may appeal to the Crown Court against —
(a)

the order made by the court under this section, and

(b)

an order made by the court under section 21A of the Prosecution of Offences Act
1985 (criminal courts charge) when dealing with the person under this section.

CJA 2003 s.256B 2004 : Supervision after release of certain young offenders serving less than
12 months
s.256B(1) - this section applies where a person (“the offender”) is released under this Chapter if—
(a)

the person is, at the time of the release, serving a sentence of detention under
section 91 of the Sentencing Act which is for a term of less than 12 months, and

(b)

the person is aged under 18 on the last day of the requisite custodial period (as
defined in section 243A(3)).

s.256B(1A) - this section also applies where a person (“the offender”) is released under this
Chapter if—
(a)

the person is, at the time of the release, serving a sentence of detention under
section 91 or 96 of the Sentencing Act which is for a term of less than 12 months,
and

(b)

the sentence was imposed in respect of an offence committed before the day on
which section 1 of the Offender Rehabilitation Act 2014 came into force.

s.256B(2) - the offender is to be under the supervision of—
(a)

an officer of a provider of probation services,

(b)

a social worker of a local authority, or

(c)

a member of the youth offending team.

s.256B(3) - where the supervision is to be provided by an officer of a provider of probation
services, the officer must be an officer acting in the local justice area in which the
offender resides for the time being.

2004

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.115, SI 2012/2906 art.2(d).
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s.256B(4) - where the supervision is to be provided by—
(a)

a social worker of a local authority, or

(b)

a member of a youth offending team,

the social worker or member must be a social worker of, or a member of a youth
offending team established by, the local authority within whose area the offender
resides for the time being.
s.256B(5) - the supervision period begins on the offender’s release and ends three months later
(whether or not the offender is detained under section 256C or otherwise during that
period).
s.256B(6) - during the supervision period, the offender must comply with such requirements, if any,
as may for the time being be specified in a notice from the Secretary of State.
s.256B(7) - the requirements that may be specified in a notice under subsection (6) include—
(a)

requirements to submit to electronic monitoring of the offender’s compliance with
any other requirements specified in the notice;

(b)

requirements to submit to electronic monitoring of the offender’s whereabouts
(otherwise than for the purpose of securing compliance with requirements
specified in the notice);

(c)

where the offender is aged 18 or over—
(i)

drug testing requirements (see section 256D);

(ii)

drug appointment requirements (see section 256E).

s.256B(7A) - paragraph (c)(i) and (ii) of subsection (7) have effect subject to the restrictions in
sections 256D(2) and 256E(2).
s.256B(9) - the Secretary of State may make rules about the requirements that may be imposed by
virtue of subsection (7)(a) or (b).
CJA 2003 s.256C 2005 : Breach of supervision requirements imposed under section 256B
s.256C(1) - where an offender is under supervision under section 256B and it appears on
information to a justice of the peace that the offender has failed to comply with
requirements under section 256B(6), the justice may—
(a)

issue a summons requiring the offender to appear at the place and time specified
in the summons, or

(b)

if the information is in writing and on oath, issue a warrant for the offender’s
arrest.

s.256C(2) - any summons or warrant issued under this section must direct the offender to appear
or be brought—
(a)

before a court acting for the local justice area in which the offender resides, or

(b)

if it is not known where the offender resides, before a court acting for same local
justice area as the justice who issued the summons or warrant.

s.256C(3) - where the offender does not appear in answer to a summons issued under subsection
(1)(a), the court may issue a warrant for the offender’s arrest.

2005

Commencement: 3 December 2012, as inserted by LASPOA 2012 s.115, SI 2012/2906 art.2(d).
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s.256C(4) - if it is proved to the satisfaction of the court that the offender has failed to comply with
requirements under section 256B(6), the court may—
(a)

order the offender to be detained, in prison or such youth detention
accommodation as the Secretary of State may determine, for such period, not
exceeding 30 days, as the court may specify, or

(b)

order the offender to pay a fine not exceeding level 3 on the standard scale.

s.256C(5) - an offender detained in pursuance of an order under subsection (4)(a) is to be
regarded as being in legal custody.
s.256C(6) - a fine imposed under subsection (4)(b) is to be treated, for the purposes of any
enactment, as being a sum adjudged to be paid by a conviction.
s.256C(7) - an offender may appeal to the Crown Court against any order made under subsection
(4)(a) or (b).
s.256C(8) - in this section “court” means—
(a)

if the offender has attained the age of 18 years at the date of release, a
magistrates’ court other than a youth court;

(b)

if the offender is under the age of 18 years at the date of release, a youth court.

CJA 2003 s.256D 2006 : Drug testing requirements
s.256D(1) - “Drug testing requirement”, in relation to an offender subject to supervision under this
Chapter, means a requirement that, when instructed to do so by the supervisor, the
offender provide a sample mentioned in the instruction for the purpose of ascertaining
whether the offender has a specified Class A drug or a specified Class B drug in his or
her body.
s.256D(2) - a drug testing requirement may be imposed on an offender subject to supervision
under this Chapter only if—
(a)

the Secretary of State is satisfied of the matters in subsection (3), and

(b)

the requirement is being imposed for the purpose of determining whether the
offender is complying with any other supervision requirement.

s.256D(3) - those matters are—
(a)

that the misuse by the offender of a specified class A drug or a specified class B
drug caused or contributed to an offence of which the offender has been
convicted or is likely to cause or contribute to the commission of further offences
by the offender, and

(b)

that the offender is dependent on, or has a propensity to misuse, a specified
class A drug or a specified class B drug.

s.256D(4) - an instruction given for the purpose of a drug testing requirement must be given in
accordance with guidance given from time to time by the Secretary of State.
s.256D(5) - the Secretary of State may make rules regulating the provision of samples in
accordance with such an instruction.
s.256D(6) - in this section, “specified Class A drug” and “specified Class B drug” have the same
meaning as in Part 3 of the Criminal Justice and Court Services Act 2000.
2006

Commencement: 1 February 2015, as inserted by ORA 2015 Sch.1 para.2, SI 2015/40 art.2(s).
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CJA 2003 s.256E 2007 : Drug appointment requirements
s.256E(1) - “Drug appointment requirement”, in relation to an offender subject to supervision under
this Chapter, means a requirement that the offender, in accordance with instructions
given by the supervisor, attend appointments with a view to addressing the offender’s
dependency on, or propensity to misuse, a controlled drug.
s.256E(2) - a drug appointment requirement may be imposed on an offender subject to supervision
under this Chapter only if—
(a)

the supervisor has recommended to the Secretary of State that such a
requirement be imposed on the offender, and

(b)

the Secretary of State is satisfied of the matters in subsection (3).

s.256E(3) - those matters are—
(a)

that the misuse by the offender of a controlled drug caused or contributed to an
offence of which the offender has been convicted or is likely to cause or
contribute to the commission of further offences by the offender,

(b)

that the offender is dependent on, or has a propensity to misuse, a controlled
drug,

(c)

that the dependency or propensity requires, and may be susceptible to,
treatment, and

(d)

that arrangements have been made, or can be made, for the offender to have
treatment.

s.256E(4) - the requirement must specify—
(a)

the person with whom the offender is to meet or under whose direction the
appointments are to take place, and

(b)

where the appointments are to take place.

s.256E(5) - the person specified under subsection (4)(a) must be a person who has the necessary
qualifications or experience.
s.256E(6) - the only instructions that the supervisor may give for the purposes of the requirement
are instructions as to—
(a)

the duration of each appointment, and

(b)

when each appointment is to take place.

s.256E(7) - for the purposes of this section, references to a requirement to attend an appointment
do not include a requirement to submit to treatment.
s.256E(8) - in this section, “controlled drug” has the same meaning as in the Misuse of Drugs Act
1971.

2007

Commencement: 1 February 2015, as inserted by ORA 2015 Sch.1 para.2, SI 2015/40 art.2(s).
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Curfew
CJA 2003 s.253 2008 : Curfew condition to be included in licence under section 246, 255B or
255C
s.253(1) - for the purposes of this Chapter, a curfew condition is a condition which—
(a)

requires the released person to remain, for periods for the time being specified in
the condition, at a place for the time being so specified (which may be premises
approved by the Secretary of State under section 13 of the Offender
Management Act 2007 (c.21)), and

(b)

includes a requirement, imposed under section 62 of the Criminal Justice and
Court Services Act 2000, to submit to electronic monitoring of his whereabouts
during the periods for the time being so specified.

s.253(2) - the curfew condition may specify different places or different periods for different days,
but may not specify periods which amount to less than 9 hours in any one day
(excluding for this purpose the first and last days of the period for which the condition is
in force).
s.253(3) - the curfew condition is to remain in force until the date when the released person would
(but for his release) fall to be released unconditionally under section 243A or on licence
under section 244.
s.253(6) - nothing in this section is to be taken to require the Secretary of State to ensure that
arrangements are made for the electronic monitoring of released persons’ whereabouts
in any particular part of England and Wales.
5.4.9.2.

Life sentence prisoners

C(S)A 1997 s.31 2009 : Duration and conditions of licences
s.31(1) -

where a life prisoner, other than a prisoner to whom section 31A below applies, is
released on licence, the licence shall, unless previously revoked under section 32
below, remain in force until his death.

s.31(1A) - where a prisoner to whom section 31A below applies is released on licence, the licence
shall remain in force until his death unless—

s.31(2) -

2008

(a)

it is previously revoked under section 32(1) or (2) below; or

(b)

it ceases to have effect in accordance with an order made by the Secretary of
State under section 31A below.

a life prisoner subject to a licence shall comply with such conditions as may for the time
being be specified in the licence; and the Secretary of State may make rules for
regulating the supervision of any description of such persons.

Commencement: Section 253 in force 26 January 2004 for the purposes of the passing of a sentence of
imprisonment to which an intermittent custody order relates and the release on licence of a person
serving such a sentence, SI 2003/3282 art.2 and Sch.1. Section 253(5) otherwise in force 7 March 2005,
SI 2005/373 art.2(o). Section 253 otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1 para.19.
2009
Commencement: 1 October 1997, SI 1997/2200 art.2(1)(f) and 5(3)(a).
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s.31(2A) - the conditions so specified shall include on the prisoner’s release conditions as to his
supervision by—

s.31(3) -

(a)

an officer of a local probation board appointed for or assigned to the local justice
area within which the prisoner resides for the time being, or (as the case may be)
an officer of a provider of probation services acting in the local justice area within
which the prisoner resides for the time being;

(b)

where the prisoner is under the age of 22, a social worker of the local authority
within whose area the prisoner resides for the time being; or

(c)

where the prisoner is under the age of 18, a member of a youth offending team
established by that local authority under section 39 of the Crime and Disorder Act
1998.

the Secretary of State must not include a condition in a life prisoner’s licence on
release, insert a condition in such a licence or vary or cancel a condition of such a
licence except—
(a)

in accordance with recommendations of the Parole Board, or

(b)

where required to do so by an order under section 62A of the Criminal Justice
and Court Services Act 2000 (compulsory electronic monitoring conditions).

s.31(5) -

the power to make rules under this section shall be exercisable by statutory instrument
which shall be subject to annulment in pursuance of a resolution of either House of
Parliament.

s.31(6) -

in relation to a life prisoner who is liable to removal from the United Kingdom (within the
meaning given by section 259 of the Criminal Justice Act 2003), subsection (2) above
shall have effect as if subsection (2A) above were omitted.

C(S)A 1997 s.31A 2010 : Imprisonment or detention for public protection: termination of
licences
s.31(1) -

s.31(2) -

this section applies to a prisoner who—
(a)

is serving one or more preventive sentences, and

(b)

is not serving any other life sentence.

where—
(a)

the prisoner has been released on licence under this Chapter; and

(b)

the qualifying period has expired,

the Secretary of State shall, if directed to do so by the Parole Board, order that the
licence is to cease to have effect.
s.31(3) -

where—
(a)

the prisoner has been released on licence under this Chapter;

(b)

the qualifying period has expired; and

(c)

if he has made a previous application under this subsection, a period of at least
twelve months has expired since the disposal of that application,

the prisoner may make an application to the Parole Board under this subsection.

2010

Commencement: 4 April 2005, as inserted by CJA 2003 Sch.18 para.2, SI 2005/950 art.2 and Sch.1
para.40.
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s.31(4) -

s.31(5) -

where an application is made under subsection (3) above, the Parole Board—
(a)

shall, if it is satisfied that it is no longer necessary for the protection of the public
that the licence should remain in force, direct the Secretary of State to make an
order that the licence is to cease to have effect;

(b)

shall otherwise dismiss the application.

in this section—
“preventive sentence” means a sentence of imprisonment or detention in a young
offender institution for public protection under section 225 of the Criminal Justice Act
2003 or a sentence of detention for public protection under section 226 of that Act
(including such a sentence of imprisonment or detention passed as a result of section
219 or 221 of the Armed Forces Act 2006);
“the qualifying period”, in relation to a prisoner who has been released on licence,
means the period of ten years beginning with the date of his release.
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5.5

Recall and re-release

5.5.1.

Fixed term prisoners

5.5.1.1.

Recall

Power to recall prisoner
CJA 2003 s.254 2011 : Recall of prisoners while on licence
s.254(1) - the Secretary of State may, in the case of any prisoner who has been released on
licence under this Chapter, revoke his licence and recall him to prison.
s.254(2) - a person recalled to prison under subsection (1)—
(a)

may make representations in writing with respect to his recall, and

(b)

on his return to prison, must be informed of the reasons for his recall and of his
right to make representations.

s.254(2A) - the Secretary of State, after considering any representations under subsection (2)(a) or
any other matters, may cancel a revocation under this section.
s.254(2B) - the Secretary of State may cancel a revocation under subsection (2A) only if satisfied
that the person recalled has complied with all the conditions specified in the licence.
s.254(2C) - where the revocation of a person’s licence is cancelled under subsection (2A), the
person is to be treated as if the recall under subsection (1) had not happened.
s.254(6) - on the revocation of the licence of any person under this section, he shall be liable to
be detained in pursuance of his sentence and, if at large, is to be treated as being
unlawfully at large.
s.254(7) - nothing in this section applies in relation to a person recalled under section 255.
Power to recall prisoners released on HDC
CJA 2003 s.255 2012 : Recall of prisoners released early under section 246
s.255(1) - if it appears to the Secretary of State, as regards a person released on licence under
section 246—
(a)

that he has failed to comply with the curfew condition included in the licence, or

(b)

that his whereabouts can no longer be electronically monitored at the place for
the time being specified in the curfew condition included in his licence,

the Secretary of State may, if the curfew condition is still in force, revoke the licence
and recall the person to prison under this section.

2011

Commencement: 26 January 2004 for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19.
2012
Commencement: 26 January 2004 for the purposes of the passing of a sentence of imprisonment to
which an intermittent custody order relates and the release on licence of a person serving such a
sentence, SI 2003/3282 art.2 and Sch.1. Otherwise in force 4 April 2005, SI 2005/950 art.2 and Sch.1
para.19.
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s.255(2) - a person whose licence under section 246 is revoked under this section—
(a)

may make representations in writing with respect to the revocation, and

(b)

on his return to prison, must be informed of the reasons for the revocation and of
his right to make representations.

s.255(3) - the Secretary of State, after considering any representations under subsection (2)(a) or
any other matters, may cancel a revocation under this section.
s.255(4) - where the revocation of a person’s licence is cancelled under subsection (3), the
person is to be treated for the purposes of section 246 as if he had not been recalled to
prison under this section.
s.255(5) - on the revocation of a person’s licence under section 246, he is liable to be detained in
pursuance of his sentence and, if at large, is to be treated as being unlawfully at large.
Offence of remaining at large after recall
CJA 2003 s.255ZA 2013 : Offence of remaining unlawfully at large after recall
s.255ZA(1) - a person recalled to prison under section 254 or 255 commits an offence if the
person—
(a)

has been notified of the recall orally or in writing, and

(b)

while unlawfully at large fails, without reasonable excuse, to take all necessary
steps to return to prison as soon as possible.

s.255ZA(2) - a person is to be treated for the purposes of subsection (1)(a) as having been notified
of the recall if—
(a)

written notice of the recall has been delivered to an appropriate address, and

(b)

a period specified in the notice has elapsed.

s.255ZA(3) - in subsection (2) “an appropriate address” means—
(a)

an address at which, under the person’s licence, the person is permitted to reside
or stay, or

(b)

an address nominated, in accordance with the person’s licence, for the purposes
of this section.

s.255ZA(4) - a person is also to be treated for the purposes of subsection (1)(a) as having been
notified of the recall if—
(a)

the person’s licence requires the person to keep in touch in accordance with any
instructions given by an officer of a provider of probation services,

(b)

the person has failed to comply with such an instruction, and

(c)

the person has not complied with such an instruction for at least 6 months.

s.255ZA(5) - a person who is guilty of an offence under this section is liable—

2013

(a)

on conviction on indictment to imprisonment for a term not exceeding 2 years or
a fine (or both);

(b)

on summary conviction to imprisonment for a term not exceeding 12 months or a
fine (or both).

Commencement: 13 April 2015, as inserted by CJCA 2015 s.12(2), SI 2015/778 art.3 and Sch.1 para.8.
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s.255ZA(6) - in relation to an offence committed before section 154(1) comes into force, the
reference in subsection (5)(b) to 12 months is to be read as a reference to 6 months.
s.255ZA(7) - in relation to an offence committed before section 85 of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 comes into force, the reference in subsection
(5)(b) to a fine is to be read as a reference to a fine not exceeding the statutory
maximum.
5.5.1.2.

Re-release

CJA 2003 s.255A 2014 : Further release after recall: introductory
s.255A(1) - this section applies for the purpose of identifying which of sections 255B and 255C
governs the further release of a person who has been recalled under section 254.
s.255A(2) - the Secretary of State must, on recalling a person other than an extended sentence
prisoner, consider whether the person is suitable for automatic release.
s.255A(4) - a person is suitable for automatic release only if the Secretary of State is satisfied that
the person will not present a risk of serious harm to members of the public if released
at the end of [the automatic release period.
s.255A(5) - the person must be dealt with—
(a)

in accordance with section 255B if suitable for automatic release;

(b)

in accordance with section 255C otherwise,

but that is subject, where applicable, to section 243A(2) (unconditional release).
s.255A(6) - for the purposes of this section, a person returns to custody when that person, having
been recalled, is detained (whether or not in prison) in pursuance of the sentence.
s.255A(7) - an “extended sentence prisoner” is a prisoner serving an extended sentence imposed
under—
(a)

section 226A, 226B, 227 or 228 of this Act, or

(b)

section 85 of the Sentencing Act;

and paragraph (b) includes (in accordance with paragraph 1(3) of Schedule 11 to the
Sentencing Act) a reference to section 58 of the Crime and Disorder Act 1998.
s.255A(8) - “Automatic release” means release at the end of the automatic release period.
s.255A(9) - in the case of a person recalled under section 254 while on licence under a provision of
this Chapter other than section 246, “the automatic release period” means—
(a)

where the person is serving a sentence of less than 12 months, the period of 14
days beginning with the day on which the person returns to custody;

(b)

where the person is serving a sentence of 12 months or more, the period of 28
days beginning with that day.

s.255A(10) - in the case of a person recalled under section 254 while on licence under section 246,
“the automatic release period” means whichever of the following ends later—
(a)
2014

the period described in subsection (9)(a) or (b) (as appropriate);

Commencement: Partially commenced 14 July 2008, see SI 2008/1586 art.2(1) and Sch.1 para.15 but
subsequently substituted on 3 December 2012 by LASPOA 2012 s.114, SI 2012/2906 art.2(d).
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(b)

the requisite custodial period which the person would have served under section
243A or 244 but for the earlier release.

CJA 2003 s.255B 2015 : Automatic release
s.255B(1) - a prisoner who is suitable for automatic release (“P”) must—
(a)

on return to prison, be informed that he or she will be released under this section
(subject to subsections (8) and (9)), and

(b)

at the end of the automatic release period (as defined in section 255A(9) and
(10)), be released by the Secretary of State on licence under this Chapter (unless
P is released before that date under subsection (2) or (5)).

s.255B(2) - the Secretary of State may, at any time after P is returned to prison, release P again on
licence under this Chapter.
s.255B(3) - the Secretary of State must not release P under subsection (2) unless the Secretary of
State is satisfied that it is not necessary for the protection of the public that P should
remain in prison until the end of the period mentioned in subsection (1)(b).
s.255B(4) - if P makes representations under section 254(2) before the end of that period, the
Secretary of State must refer P’s case to the Board on the making of those
representations.
s.255B(5) - where on a reference under subsection (4) the Board directs P’s immediate release on
licence under this Chapter, the Secretary of State must give effect to the direction.
s.255B(6) - subsection (7) applies if P is recalled before the date on which P would (but for the
earlier release) have served the requisite custodial period for the purposes of section
243A or (as the case may be) section 244.
s.255B(7) - where this subsection applies—
(a)

if P is released under this section before that date, P’s licence must include a
curfew condition complying with section 253, and

(b)

P is not to be so released (despite subsections (1)(b) and (5)) unless the
Secretary of State is satisfied that arrangements are in place to enable that
condition to be complied with.

s.255B(8) - subsection (9) applies if, after P has been informed that he or she will be released
under this section, the Secretary of State receives further information about P (whether
or not relating to any time before P was recalled).
s.255B(9) - if the Secretary of State determines, having regard to that and any other relevant
information, that P is not suitable for automatic release—

2015

(a)

the Secretary of State must inform P that he or she will not be released under this
section, and

(b)

section 255C applies to P as if the Secretary of State had determined, on P’s
recall, that P was not suitable for automatic release.

Commencement: Partially commenced 14 July 2008, see SI 2008/1586 art.2(1) and Sch.1 para.15 but
subsequently substituted on 3 December 2012 by LASPOA 2012 s.114, SI 2012/2906 art.2(d).
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CJA 2003 s.255C 2016 : Extended sentence prisoners and those not suitable for automatic
release
s.255C(1) - this section applies to a prisoner (“P”) who—
(a)

is an extended sentence prisoner, or

(b)

is not considered to be suitable for automatic release.

s.255C(2) - the Secretary of State may, at any time after P is returned to prison, release P again
on licence under this Chapter.
s.255C(3) - the Secretary of State must not release P under subsection (2) unless the Secretary of
State is satisfied that it is not necessary for the protection of the public that P should
remain in prison.
s.255C(4) - the Secretary of State must refer P’s case to the Board—
(a)

if P makes representations under section 254(2) before the end of the period of
28 days beginning with the date on which P returns to custody, on the making of
those representations, or

(b)

if, at the end of that period, P has not been released under subsection (2) and
has not made such representations, at that time.

s.255C(5) - where on a reference under subsection (4) the Board directs P’s immediate release on
licence under this Chapter, the Secretary of State must give effect to the direction.
s.255C(6) - subsection (7) applies if P is recalled before the date on which P would (but for the
earlier release) have served the requisite custodial period for the purposes of section
243A or (as the case may be) section 244.
s.255C(7) - where this subsection applies—
(a)

if P is released under this section before that date, P’s licence must include a
curfew condition complying with section 253, and

(b)

P is not to be so released (despite subsection (5)) unless the Secretary of State
is satisfied that arrangements are in place to enable that condition to be complied
with.

s.255C(8) - for the purposes of this section, P returns to custody when P, having been recalled, is
detained (whether or not in prison) in pursuance of the sentence.
CJA 2003 s.256 2017 : Review by the Board
s.256(1) - where on a reference under section 255B(4) or 255C(4) in relation to any person, the
Board does not direct his immediate release on licence under this Chapter, the Board
must either—
(a)

fix a date for the person’s release on licence, or

(b)

determine the reference by making no [direction] as to his release.

s.256(2) - any date fixed under subsection (1)(a) must not be later than the first anniversary of the
date on which the decision is taken.
2016

Commencement: Partially commenced 14 July 2008, see SI 2008/1586 art.2(1) and Sch.1 para.15 but
subsequently substituted on 3 December 2012 by LASPOA 2012 s.114, SI 2012/2906 art.2(d).
2017
Commencement: Partially commenced 14 July 2008, see SI 2008/1586 art.2(1) and Sch.1 para.15 but
subsequently substituted on 3 December 2012 by LASPOA 2012 s.114, SI 2012/2906 art.2(d).
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s.256(4) - where the Board has fixed a date under subsection (1)(a), it is the duty of the Secretary
of State to release him on licence on that date.
CJA 2003 s.256A 2018 : Further review
s.256A(1) - the Secretary of State must, not later than the first anniversary of a determination by
the Board under section 256(1) or subsection (4) below, refer the person’s case to the
Board.
s.256A(2) - the Secretary of State may, at any time before that anniversary, refer the person’s case
to the Board.
s.256A(3) - the Board may at any time recommend to the Secretary of State that a person’s case
be referred under subsection (2).
s.256A(4) - on a reference under subsection (1) or (2), the Board must determine the reference
by—
(a)

directing the person’s immediate release on licence under this Chapter,

(b)

fixing a date for his release on licence, or

(c)

making no direction as to his release.

s.256A(5) - the Secretary of State—
(a)

where the Board makes a direction under subsection (4)(a) for the person’s
immediate release on licence, must give effect to the direction; and

(b)

where the Board fixes a release date under subsection (4)(b), must release the
person on licence on that date.

Note: There is a power to amend the test for re-release following recall contained in the
uncommenced section 256AZA.

5.5.2.

Life sentence prisoners

Power to recall prisoner released on licence
C(S)A 1997 s.32 2019 : Recall of life prisoners while on licence
s.32(1) -

the Secretary of State may, in the case of any life prisoner who has been released on
licence under this Chapter, revoke his licence and recall him to prison.

s.32(3) -

a life prisoner recalled to prison under this section —

s.32(4) -

(a)

may make representations in writing with respect to his recall; and

(b)

on his return to prison, shall be informed of the reasons for his recall and of his
right to make representations.

the Secretary of State shall refer to the Parole Board—
the case of a life prisoner recalled under this section.

2018

Commencement: Partially commenced 14 July 2008, see SI 2008/1586 art.2(1) and Sch.1 para.15 but
subsequently substituted on 3 December 2012 by LASPOA 2012 s.114, SI 2012/2906 art.2(d).
2019
Commencement: 1 October 1997, SI 1997/2200 art. 2(1)(f).
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s.32(5) -

where on a reference under subsection (4) above the Parole Board directs the
immediate release on licence under this section of the life prisoner, the Secretary of
State shall give effect to the direction.

s.32(6) -

on the revocation of the licence of any life prisoner under this section, he shall be liable
to be detained in pursuance of his sentence and, if at large, shall be deemed to be
unlawfully at large.

Offence of remaining at large after recall
CJA 2003 s.32ZA 2020 : Offence of remaining unlawfully at large after recall
s.32ZA(1) - a person recalled to prison under section 32 commits an offence if the person—
(a)

has been notified of the recall orally or in writing, and

(b)

while unlawfully at large fails, without reasonable excuse, to take all necessary
steps to return to prison as soon as possible.

s.32ZA(2) - a person is to be treated for the purposes of subsection (1)(a) as having been notified
of the recall if—
(a)

written notice of the recall has been delivered to an appropriate address, and

(b)

a period specified in the notice has elapsed.

s.32ZA(3) - in subsection (2) “an appropriate address” means—
(a)

an address at which, under the person’s licence, the person is permitted to reside
or stay, or

(b)

an address nominated, in accordance with the person’s licence, for the purposes
of this section.

s.32ZA(4) - a person is also to be treated for the purposes of subsection (1)(a) as having been
notified of the recall if—
(a)

the person’s licence requires the person to keep in touch in accordance with any
instructions given by an officer of a provider of probation services,

(b)

the person has failed to comply with such an instruction, and

(c)

the person has not complied with such an instruction for at least 6 months.

s.32ZA(5) - a person who is guilty of an offence under this section is liable—
(a)

on conviction on indictment to imprisonment for a term not exceeding 2 years or
a fine (or both);

(b)

on summary conviction to imprisonment for a term not exceeding 12 months or a
fine (or both).

s.32ZA(6) - in relation to an offence committed before section 154(1) of the Criminal Justice Act
2003 comes into force, the reference in subsection (5)(b) to 12 months is to be read as
a reference to 6 months.
s.32ZA(7) - in relation to an offence committed before section 85 of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 comes into force, the reference in subsection (5)(b)
to a fine is to be read as a reference to a fine not exceeding the statutory maximum.

2020

Commencement: 13 April 2015, as inserted by CJCA 2015 s.12(1), sI 2015/778 art.3 and Sch.1 para.8.
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6.1

From the magistrates’ courts

6.1.1.

Right of appeal

General power
MCA 1980 s.108 2021 : Right of appeal to the Crown Court
s.108(1) - a person convicted by a magistrates’ court may appeal to the Crown Court—
(a)

if he pleaded guilty, against his sentence;

(b)

if he did not, against the conviction or sentence.

s.108(1A) - Section 14 of the Powers of Criminal Courts (Sentencing) Act 2000 (under which a
conviction of an offence for which an order for conditional or absolute discharge is
made is deemed not to be a conviction except for certain purposes) shall not prevent
an appeal under this Act, whether against conviction or otherwise.
s.108(2) - a person sentenced by a magistrates’ court for an offence in respect of which an order
for conditional discharge has been previously made may appeal to the Crown Court
against the sentence.
s.108(4) - subsection (3)(d) above does not prevent an appeal against a surcharge imposed
under section 161A of the Criminal Justice Act 2003.
s.108(3) - in this section “sentence” includes any order made on conviction by a magistrates’
court, not being—
(b)

an order for the payment of costs;

(c)

an order under section 37(1) of the Animal Welfare Act 2006 (which enables a
court to order the destruction of an animal); or

(d)

an order made in pursuance of any enactment under which the court has no
discretion as to the making of the order or its terms

and also includes a declaration of relevance, within the meaning of section 23 of the
Football Spectators Act 1989.
Mental Health Act 1983
MHA 1983 s.45 2022 : Appeals from magistrates’ courts
s.45(1) -

where on the trial of an information charging a person with an offence a magistrates’
court makes a hospital order or guardianship order in respect of him without convicting
him, he shall have the same right of appeal against the order as if it had been made on
his conviction; and on any such appeal the Crown Court shall have the same powers
as if the appeal had been against both conviction and sentence.

s.45(2) -

an appeal by a child or young person with respect to whom any such order has been
made, whether the appeal is against the order or against the finding upon which the
order was made, may be brought by him or by his parent or guardian on his behalf.

2021
2022

Commencement: 6 July 1981, SI 1981/457 art. 2
Commencement: 30 September 1983, MHA 1983 s.149(2).
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Re-sentencing after revocation of community order etc.
CJA 2003 Sch.8 para.9 2023 : Powers of magistrates’ court
para.9(1) - if it is proved to the satisfaction of a magistrates’ court before which an offender
appears or is brought under paragraph 7 that he has failed without reasonable excuse
to comply with any of the requirements of the community order, the court must deal
with him in respect of the failure in any one of the following ways—
(a)

by amending the terms of the community order so as to impose more onerous
requirements which the court could include if it were then making the order;

(aa) by ordering the offender to pay a fine of an amount not exceeding £2,500;
(b)

where the community order was made by a magistrates’ court, by dealing with
him, for the offence in respect of which the order was made, in any way in which
the court could deal with him if he had just been convicted by it of the offence;

(c)

where—
(i)

the community order was made by a magistrates’ court,

(ii)

the offence in respect of which the order was made was not an offence
punishable by imprisonment,

(iii)

the offender is aged 18 or over, and

(iv)

the offender has wilfully and persistently failed to comply with the
requirements of the order,

by dealing with him, in respect of that offence, by imposing a sentence of imprisonment
or, in the case of a person aged at least 18 but under 21, detention in a young offender
institution, for a term not exceeding 6 months.
para.9(8) - a person sentenced under sub-paragraph (1)(b) or (c) for an offence may appeal to the
Crown Court against the sentence.
CJA 2003 Sch.8 para.13 2024 : Revocation of order with or without re-sentencing: powers of
magistrates’ court
para.13(1) - this paragraph applies where a community order, other than an order made by the
Crown Court and falling within paragraph 14(1)(a), is in force and on the application of
the offender or an officer of a provider of probation services it appears to the
appropriate magistrates’ court that, having regard to circumstances which have arisen
since the order was made, it would be in the interests of justice—
(a)

for the order to be revoked, or

(b)

for the offender to be dealt with in some other way for the offence in respect of
which the order was made.

para.13(2) - the appropriate magistrates’ court may—
(a)

revoke the order, or

(b)

both—

2023

Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.32. The commencement is of no effect
in relation to an offence committed before the commencement date, SI 2005/950 Sch.2 para.5(2)(a). The
commencement was subject to other provisions of SI 2005/950 however they have since been repealed.
2024
Commencement: 4 April 2005, SI 2005/950 art.2 and Sch.1 para.32. The commencement is of no effect
in relation to an offence committed before the commencement date, SI 2005/950 Sch.2 para.5(2)(a). The
commencement was subject to other provisions of SI 2005/950 however they have since been repealed.
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(i)

revoke the order, and

(ii)

deal with the offender, for the offence in respect of which the order was
made, in any way in which it could deal with him if he had just been
convicted by the court of the offence.

para.13(5) - a person sentenced under sub-paragraph (2)(b) for an offence may appeal to the
Crown Court against the sentence.
Vagrancy Act 1824
Vagrancy Act 1824 s.14: any person aggrieved by any Act or determination of any justice or
justices of the peace out of sessions, in or concerning the execution of this Act, may appeal to the
Crown Court.
Other appeals to the Crown Court
Note: Where a specific right of appeal is provided for by statute, that provision has been included
in the relevant section, e.g. for the power to appeal against a bind over, see the bind overs section.
However, the Criminal Procedure Rules rule 34.1 provides a useful list of other powers:
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.1(1) This Part applies where—
(a)

a defendant wants to appeal under—
(i)

section 108 of the Magistrates’ Courts Act 1980,

(ii)

section 45 of the Mental Health Act 1983,

(iii)

paragraph 10 of Schedule 3 to the Powers of Criminal Courts (Sentencing)
Act 2000, or paragraphs 9(8) or 13(5) of Schedule 8 to the Criminal Justice
Act 2003,

(iv)

section 42 of the Counter Terrorism Act 2008;

(b)

the Criminal Cases Review Commission refers a defendant’s case to the Crown
Court under section 11 of the Criminal Appeal Act 1995(f);

(c)

a prosecutor wants to appeal under—

(d)

(i)

section 14A(5A) of the Football Spectators Act 1989, or

(ii)

section 147(3) of the Customs and Excise Management Act 1979; or

a person wants to appeal under—
(i)

section 1 of the Magistrates’ Courts (Appeals from Binding Over Orders)
Act 1956,

(ii)

section 12(5) of the Contempt of Court Act 1981,

(iii)

regulation 3C or 3H of the Costs in Criminal Cases (General) Regulations
1986,

(iv)

section 22 of the Football Spectators Act 1989, or

(v)

section 10(4) or (5) of the Crime and Disorder Act 1998.

rule.34.1(2) A reference to an ‘appellant’ in this Part is a reference to such a party or person.
Note. 2025 An appeal to the Crown Court is by way of re-hearing: see section 79(3) of the Senior
Courts Act 1981. For the powers of the Crown Court on an appeal, see section 48 of that Act.
2025

The note is contained within the Crim PR.
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A defendant may appeal from a magistrates’ court to the Crown Court—
(a)

under section 108 of the Magistrates’ Courts Act 1980, against sentence after a guilty
plea and after a not guilty plea against conviction, against a finding of guilt or against
sentence;

(b)

under section 45 of the Mental Health Act 1983, where the magistrates’ court makes a
hospital order or guardianship order without convicting the defendant;

(c)

under paragraph 10 of Schedule 3 to the Powers of Criminal Courts (Sentencing) Act
2000, or under paragraphs 9(8) or 13(5) of Schedule 8 to the Criminal Justice Act
2003, where the magistrates’ court revokes a community order and deals with the
defendant in another way;

(d)

under section 42 of the Counter Terrorism Act 2008, where the magistrates’ court
decides that an offence has a terrorist connection.

See section 13 of the Criminal Appeal Act 1995 for the circumstances in which the Criminal Cases
Review Commission may refer a conviction or sentence to the Crown Court.
Under section 14A(5A) of the Football Spectators Act 1989, a prosecutor may appeal to the Crown
Court against a failure by a magistrates’ court to make a football banning order.
Under section 147(3) of the Customs and Excise Management Act 1979, a prosecutor may appeal
to the Crown Court against any decision of a magistrates’ court in proceedings for an offence
under any Act relating to customs or excise.
Under section 1 of the Magistrates’ Courts (Appeals from Binding Over Orders) Act 1956, a person
bound over to keep the peace or be of good behaviour by a magistrates’ court may appeal to the
Crown Court.
Under section 12(5) of the Contempt of Court Act 1981, a person detained, committed to custody
or fined by a magistrates’ court for insulting a member of the court or another participant in the
case, or for interrupting the proceedings, may appeal to the Crown Court.
Under regulation 3C of the Costs in Criminal Cases (General) Regulations 1986, a legal
representative against whom a magistrates’ court makes a wasted costs order under section 19A
of the Prosecution of Offences Act 1985 and regulation 3B may appeal against that order to the
Crown Court.
Under regulation 3H of the Costs in Criminal Cases (General) Regulations 1986, a third party
against whom a magistrates’ court makes a costs order under section 19B of the Prosecution of
Offences Act 1985 and regulation 3F may appeal against that order to the Crown Court.
Under section 22 of the Football Spectators Act 1989, any person aggrieved by the decision of a
magistrates’ court making a football banning order may appeal to the Crown Court.
Under section 10(4) or (5) of the Crime and Disorder Act 1998, a person in respect of whom a
magistrates’ court makes a parenting order may appeal against that order to the Crown Court.
Football Banning Orders
Football Spectators Act 1989 s.14A(5A): a prosecutor may appeal to the Crown Court against a
failure by a magistrates’ court to make a football banning order
Football Spectators Act 1989 s.22: any person aggrieved by the decision of a magistrates’ court
making a football banning order may appeal to the Crown Court
Customs and Excise Management Act 1979
s.147(3) - the prosecutor may appeal to the Crown Court against any decision of a magistrates’
court in proceedings for an offence under the customs and excise Acts
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Bind overs
Magistrates’ Courts (Appeals from Binding Over Orders) Act 1956 s.1: a person bound over to
keep the peace or be of good behaviour by a magistrates’ court may appeal to the Crown Court
Contempt of court
Contempt of Court Act 1981 s.12(5): a person detained, committed to custody or fined by a
magistrates’ court for insulting a member of the court or another participant in the case, or for
interrupting the proceedings, may appeal to the Crown Court
Wasted costs
Costs in Criminal Cases (General) Regulations 1986 reg.3C: a legal representative against whom
a magistrates’ court makes a wasted costs order under section 19A of the Prosecution of Offences
Act 1985 and regulation 3B may appeal against that order to the Crown Court
Third party costs
Costs in Criminal Cases (General) Regulations 1986 reg.3H: a third party against whom a
magistrates’ court makes a costs order under section 19B of the Prosecution of Offences Act 1985
and regulation 3F may appeal against that order to the Crown Court
Parenting order
Crime and Disorder Act 1998 s.10(4) and (5): a person in respect of whom a magistrates’ court
makes a parenting order may appeal against that order to the Crown Court
Power of the CCRC to refer a case to the Crown Court:
CAA 1995 s.13 2026 : Conditions for making of references
s.13(1) -

a reference of a conviction, verdict, finding or sentence shall not be made under any of
section 9 to 12B unless—
(a)

the Commission consider that there is a real possibility that the conviction,
verdict, finding or sentence would not be upheld were the reference to be made,

(b)

the Commission so consider—

(c)
s.13(2) -

2026

(i)

in the case of a conviction, verdict or finding, because of an argument, or
evidence, not raised in the proceedings which led to it or on any appeal or
application for leave to appeal against it, or

(ii)

in the case of a sentence, because of an argument on a point of law, or
information, not so raised, and

an appeal against the conviction, verdict, finding or sentence has been
determined or leave to appeal against it has been refused.

nothing in subsection (1)(b)(i) or (c) shall prevent the making of a reference if it
appears to the Commission that there are exceptional circumstances which justify
making it.

Commencement: 31 March 1997, SI 1997/402 art.3(c) and art.4
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6.1.2.

Abandonment

MCA 1980 s.109 2027 : Abandonment of appeal
s.109(1) - where notice to abandon an appeal has been duly given by the appellant—
(a)

the court against whose decision the appeal was brought may issue process for
enforcing that decision, subject to anything already suffered or done under it by
the appellant; and

(b)

the said court may, on the application of the other party to the appeal, order the
appellant to pay to that party such costs as appear to the court to be just and
reasonable in respect of expenses properly incurred by that party in connection
with the appeal before notice of the abandonment was given to that party.

s.109(2) - in this section “appeal” means an appeal from a magistrates’ court to the Crown Court,
and the reference to a notice to abandon an appeal is a reference to a notice shown to
the satisfaction of the magistrates’ court to have been given in accordance with rules of
court.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.9(1) - The appellant—
(a)

may abandon an appeal without the Crown Court’s permission, by serving a
notice of abandonment on—
(i)

the magistrates’ court officer,

(ii)

the Crown Court officer, and

(iii)

every other party

before the hearing of the appeal begins; but
(b)

after the hearing of the appeal begins, may only abandon the appeal with the
Crown Court’s permission.

(2) - A notice of abandonment must be signed by or on behalf of the appellant. (3) Where
an appellant who is on bail pending appeal abandons an appeal—
(a)

the appellant must surrender to custody as directed by the magistrates’ court
officer; and

(b)

any conditions of bail apply until then.

Note. 2028 The Practice Direction sets out a form of notice of abandonment for use in connection
with this rule.
Where an appellant abandons an appeal to the Crown Court, both the Crown Court and the
magistrates’ court have power to make a costs order against that appellant in favour of the
respondent: see section 52 of the Senior Courts Act 1981 and section 109 of the Magistrates’
Courts Act 1980. Part 45 contains rules about costs on abandoning an appeal.

2027
2028

Commencement: 6 July 1981, SI 1981/457 art. 2
The note is contained within the Crim PR.
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6.1.3.

Applications, time limits and appeal notices

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.2(1) - An appellant must serve an appeal notice on—
(a)

the magistrates’ court officer; and

(b)

every other party.

rule.34.2(2) - The appellant must serve the appeal notice—
(a)

as soon after the decision appealed against as the appellant wants; but

(b)

not more than 21 days after—
(i)

sentence or the date sentence is deferred, whichever is earlier, if the
appeal is against conviction or against a finding of guilt,

(ii)

sentence, if the appeal is against sentence, or

(iii)

the order or failure to make an order about which the appellant wants to
appeal, in any other case.

rule.34.2(3) - The appellant must serve with the appeal notice any application for the following, with
reasons—
(a)

an extension of the time limit under this rule, if the appeal notice is late;

(b)

bail pending appeal, if the appellant is in custody;

(c)

the suspension of any disqualification imposed in the case, where the
magistrates’ court or the Crown Court can order such a suspension pending
appeal.

rule.34.2(4) - Where both the magistrates’ court and the Crown Court can suspend a
disqualification pending appeal, an application for its suspension must indicate by
which court the appellant wants the application determined.
Note. 2029 Under section 1(1) of the Powers of Criminal Courts (Sentencing) Act 2000(a), a
magistrates’ court may defer passing sentence for up to 6 months.
Under section 39 of the Road Traffic Offenders Act 1988(b), a court which has made an order
disqualifying a person from driving may suspend the disqualification pending appeal. Under section
40 of the 1988 Act(c), the appeal court may do so. See also rule 29.2.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.3 - The appeal notice must be in writing and must—
(a)

specify—
(i)

the conviction or finding of guilt,

(ii)

the sentence, or

(iii)

the order, or the failure to make an order

about which the appellant wants to appeal;

2029

(b)

summarise the issues;

(c)

in an appeal against conviction—

The note is contained within the Crim PR.
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(d)

(i)

identify the prosecution witnesses whom the appellant will want to question
if they are called to give oral evidence, and

(ii)

say how long the trial lasted in the magistrates’ court and how long the
appeal is likely to last in the Crown Court;

in an appeal against a finding that the appellant insulted someone or interrupted
proceedings in the magistrates’ court, attach—
(i)

the magistrates’ court’s written findings of fact, and

(ii)

the appellant’s response to those findings;

(e)

say whether the appellant has asked the magistrates’ court to reconsider the
case; and

(f)

include a list of those on whom the appellant has served the appeal notice.

Note. 2030 The Practice Direction sets out a form of appeal notice for use in connection with this
rule. In some cases, a magistrates’ court can reconsider a conviction, sentence or other order and
make a fresh decision. See section 142 of the Magistrates’ Courts Act 1980. See also rule 3.11
(Conduct of a trial or an appeal).
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.4 - The magistrates’ court officer must—
(a)

(b)

as soon as practicable serve on the Crown Court officer—
(i)

the appeal notice and any accompanying application served by the
appellant,

(ii)

details of the parties including their addresses,

(iii)

a copy of each magistrates’ court register entry relating to the decision
under appeal and to any application for bail pending appeal, and

(iv)

any report received for the purposes of sentencing;

keep any document or object exhibited in the proceedings in the magistrates’
court, or arrange for it to be kept by some other appropriate person, until—
(i)

6 weeks after the conclusion of those proceedings, or

(ii)

the conclusion of any proceedings in the Crown Court that begin within that
6 weeks;

(c)

provide the Crown Court with any document, object or information for which the
Crown Court officer asks, within such period as the Crown Court officer may
require; and

(d)

arrange for the magistrates’ court to hear as soon as practicable any application
to that court under rule 34.2(3)(c) (suspension of disqualification pending appeal).

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.5 - A person who, under arrangements made by the magistrates’ court officer, keeps a
document or object exhibited in the proceedings in the magistrates’ court must—
(a)

keep that exhibit until—
(i)

2030

6 weeks after the conclusion of those proceedings, or

The note is contained within the Crim PR.
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(ii)

the conclusion of any proceedings in the Crown Court that begin within that
6 weeks,

unless the magistrates’ court or the Crown Court otherwise directs; and
(b)

provide the Crown Court with any such document or object for which the Crown
Court officer asks, within such period as the Crown Court officer may require.

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.6(1) - The Crown Court officer must, as soon as practicable, serve a reference by the
Criminal Cases Review Commission on—
(a)

the appellant;

(b)

every other party; and

(c)

the magistrates’ court officer.

rule.34.6(2) - The appellant may serve an appeal notice on—
(a)

the Crown Court officer; and

(b)

every other party,

not more than 21 days later.
rule.34.6(3) - The Crown Court must treat the reference as the appeal notice if the appellant does
not serve an appeal notice.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.10 - The Crown Court may—

6.1.4.

(a)

shorten or extend (even after it has expired) a time limit under this Part;

(b)

allow an appellant to vary an appeal notice that that appellant has served;

(c)

direct that an appeal notice be served on any person;

(d)

allow an appeal notice or a notice of abandonment to be in a different form to one
set out in the Practice Direction, or to be presented orally.

Bail

MCA 180 s.113 2031 : Bail on appeal or case stated
s.113(1) - where a person has given notice of appeal to the Crown Court against the decision of a
magistrates’ court or has applied to a magistrates’ court to state a case for the opinion
of the High Court, then, if he is in custody, the magistrates’ court may, subject to
section 25 of the Criminal Justice and Public Order Act 1994, grant him bail.
s.113(2) - if a person is granted bail under subsection (1) above, the time and place at which he
is to appear (except in the event of the determination in respect of which the case is
stated being reversed by the High Court) shall be—
(a)

2031

if he has given notice of appeal, the Crown Court at the time appointed for the
hearing of the appeal;

Commencement: 6 July 1981, SI 1981/457 art. 2
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(b)

if he has applied for the statement of a case, the magistrates’ court at such time
within 10 days after the judgment of the High Court has been given as may be
specified by the magistrates’ court;

and any recognizance that may be taken from him or from any surety for him shall be
conditioned accordingly.
s.113(3) - subsection (1) above shall not apply where the accused has been committed to the
Crown Court for sentence under section 37 above or section 3 of the Powers of
Criminal Courts (Sentencing) Act 2000.
s.113(4) - Section 37(6) of the Criminal Justice Act 1948 (which relates to the currency of a
sentence while a person is released on bail by the High Court) shall apply to a person
released on bail by a magistrates’ court under this section pending the hearing of a
case stated as it applies to a person released on bail by the High Court under section
22 of the Criminal Justice Act 1967.

6.1.5.

The hearing

Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.8(1) - The Crown Court as a general rule must hear in public an appeal or reference to
which this Part applies, but—
(a)

may order any hearing to be in private; and

(b)

where a hearing is about a public interest ruling, must hold that hearing in private.

(2) - The Crown Court officer must give as much notice as reasonably practicable of every
hearing to—
(a)

the parties;

(b)

any party’ s custodian; and

(c)

any other person whom the Crown Court requires to be notified.

(3) - The Crown Court officer must serve every decision on—
(a)

the parties;

(b)

any other person whom the Crown Court requires to be served; and

(c)

the magistrates’ court officer and any party’s custodian, where the decision
determines an appeal.

(4) - But where a hearing or decision is about a public interest ruling, the Crown Court
officer must not—
(a)

give notice of that hearing to; or

(b)

serve that decision on,

anyone other than the prosecutor who applied for that ruling, unless the court
otherwise directs.
Note. 2032 See also Part 15 (Disclosure).

2032

The note is contained within the Crim PR.
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Criminal Procedure Rules 2015 (SI 2015/1490)
rule.34.11 - On the hearing of an appeal—
(a)

(b)

(c)

the general rule is that the Crown Court must comprise—
(i)

a judge of the High Court, a Circuit judge, a Recorder or a qualifying judge
advocate, and

(ii)

no less than two and no more than four justices of the peace, none of
whom took part in the decision under appeal; and

if the appeal is from a youth court—
(i)

each justice of the peace must be qualified to sit as a member of a youth
court, and

(ii)

the Crown Court must include a man and a woman; but

the Crown Court may include only one justice of the peace and need not include
both a man and a woman if—
(i)

the presiding judge decides that otherwise the start of the appeal hearing
will be delayed unreasonably, or

(ii)

one or more of the justices of the peace who started hearing the appeal is
absent.

Note. 2033 See sections 73 and 74 of the Senior Courts Act 1981(a), section 45 of the Children and
Young Persons Act 1933(b) and section 9 of the Courts Act 2003(c). Under section 8(1A) of the
Senior Courts Act 1981(d), a qualifying judge advocate may not exercise the jurisdiction of the
Crown Court on an appeal from a youth court.
SCA 1981 s.79: Practice and procedure in connection with indictable offences and appeals
s.79(1) -

all enactments and rules of law relating to procedure in connection with indictable
offences shall continue to have effect in relation to proceedings in the Crown Court.

s.79(2) -

without prejudice to the generality of subsection (1), that subsection applies in
particular to—

s.79(3) -

2033

(a)

the practice by which, on any one indictment, the taking of pleas, the trial by jury
and the pronouncement of judgment may respectively be by or before different
judges;

(b)

the release, after respite of judgment, of a convicted person on recognizance to
come up for judgment if called on, but meanwhile to be of good behaviour;

(c)

the manner of trying any question relating to the breach of a recognizance;

(d)

the manner of execution of any sentence on conviction, or the manner in which
any other judgment or order given in connection with trial on indictment may be
enforced.

the customary practice and procedure with respect to appeals to the Crown Court, and
in particular any practice as to the extent to which an appeal is by way of rehearing of
the case, shall continue to be observed.

The note is contained within the Crim PR.

1240

Law Commission: Sentencing law in England and Wales – Legislation currently in force

6.1.6.

Power of Crown Court on appeal

General jurisdiction
SCA 1981 s.45 2034 : General jurisdiction of Crown Court
s.45(1) -

the Crown Court shall be a superior court of record.

s.45(2) -

subject to the provisions of this Act, there shall be exercisable by the Crown Court—
(a)

all such appellate and other jurisdiction as is conferred on it by or under this or
any other Act; and

(b)

all such other jurisdiction as was exercisable by it immediately before the
commencement of this Act.

s.45(3) -

without prejudice to subsection (2), the jurisdiction of the Crown Court shall include all
such powers and duties as were exercisable or fell to be performed by it immediately
before the commencement of this Act.

s.45(4) -

subject to section 8 of the Criminal Procedure (Attendance of Witnesses) Act 1965
(substitution in criminal cases of procedure in that Act for procedure by way of
subpoena) and to any provision contained in or having effect under this Act, the Crown
Court shall, in relation to the attendance and examination of witnesses, any contempt
of court, the enforcement of its orders and all other matters incidental to its jurisdiction,
have the like powers, rights, privileges and authority as the High Court.

s.45(5) -

the specific mention elsewhere in this Act of any jurisdiction covered by subsections (2)
and (3) shall not derogate from the generality of those subsections.

Application of powers
SCA 1981 s.48: Appeals to Crown Court
s.48(5) -

this section applies whether or not the appeal is against the whole of the decision.

Meaning of “sentence”
SCA 1981 s.48: Appeals to Crown Court
s.48(6) -

2034

in this section “sentence” includes any order made by a court when dealing with an
offender, including—
(a)

a hospital order under Part III of the Mental Health Act 1983, with or without a
restriction order, and an interim hospital order under that Act; and

(b)

a recommendation for deportation made when dealing with an offender.

Commencement: 1 January 1982, SCA 1981 s.153(2).
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Powers
SCA 1981 s.48: Appeals to Crown Court
s.48(1) -

the Crown Court may, in the course of hearing any appeal, correct any error or mistake
in the order or judgment incorporating the decision which is the subject of the appeal.

s.48(2) -

on the termination of the hearing of an appeal the Crown Court—

s.48(3) -

(a)

may confirm, reverse or vary the decision appealed against any part of the
decision appealed against, including a determination not to impose a separate
penalty in respect of an offence; or

(b)

may remit the matter with its opinion thereon to the authority whose decision is
appealed against; or

(c)

may make such other order in the matter as the court thinks just, and by such
order exercise any power which the said authority might have exercised.

subsection (2) has effect subject to any enactment relating to any such appeal which
expressly limits or restricts the powers of the court on the appeal.

Sentence may increase on appeal
s.48(4) -

subject to section 11(6) of the Criminal Appeal Act 1995, if the appeal is against a
conviction or a sentence, the preceding provisions of this section shall be construed as
including power to award any punishment, whether more or less severe than that
awarded by the magistrates’ court whose decision is appealed against, if that is a
punishment which that magistrates’ court might have awarded.

Effect of pending appeal on interim hospital order
SCA 1981 s.48: Appeals to Crown Court
s.48(7) -

the fact that an appeal is pending against an interim hospital order under the said Act
of 1983 shall not affect the power of the magistrates’ court that made it to renew or
terminate the order or to deal with the appellant on its termination; and where the
Crown Court quashes such an order but does not pass any sentence or make any
other order in its place the Court may direct the appellant to be kept in custody or
released on bail pending his being dealt with by that magistrates’ court.

s.48(8) -

where the Crown Court makes an interim hospital order by virtue of subsection (2)—
(a)

the power of renewing or terminating the order and of dealing with the appellant
on its termination shall be exercisable by the magistrates’ court whose decision is
appealed against and not by the Crown Court; and

(b)

that magistrates’ court shall be treated for the purposes of section 38(7)of the
said Act of 1983 (absconding offenders) as the court that made the order.

Costs
Note: There is a power to make a costs order under POA 1985 s.16. See the costs section for
details. See also Crim PR Part 45.
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6.1.7.

Effect of Crown Court determination etc.

MCA 1980 s.110: Enforcement of decision of the Crown Court
s.110 -

after the determination by the Crown Court of an appeal from a magistrates’ court the
decision appealed against as confirmed or varied by the Crown Court, or any decision
of the Crown Court substituted for the decision appealed against, may, without
prejudice to the powers of the Crown Court to enforce the decision, be enforced—
(a)

by the issue by the court by which the decision appealed against was given of
any process that it could have issued if it had decided the case as the Crown
Court decided it;

(b)

so far as the nature of any process already issued to enforce the decision
appealed against permits, by that process;

and the decision of the Crown Court shall have effect as if it had been made by the
magistrates’ court against whose decision the appeal is brought.
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6.2

From the Crown Court

6.2.1.

General

Jurisdiction of the Criminal Division of the Court of Appeal
SCA 1981 s.53 2035 : Distribution of business between civil and criminal divisions
s.53(1) -

rules of court may provide for the distribution of business in the Court of Appeal
between the civil and criminal divisions, but subject to any such rules business shall be
distributed in accordance with the following provisions of this section.

s.53(2) -

the criminal division of the Court of Appeal shall exercise—
(a)

all jurisdiction of the Court of Appeal under Parts I and II of the Criminal Appeal
Act 1968;

(b)

the jurisdiction of the Court of Appeal under section 13 of the Administration of
Justice Act 1960 (appeals in cases of contempt of court) in relation to appeals
from orders and decisions of the Crown Court;

(c)

all other jurisdiction expressly conferred on that division by this or any other Act;
and

(d)

the jurisdiction to order the issue of writs of venire de novo.

s.53(3) -

the civil division of the Court of Appeal shall exercise the whole of the jurisdiction of
that court not exercisable by the criminal division.

s.53(4) -

where any class of proceedings in the Court of Appeal is by any statutory provision
assigned to the criminal division of that court, rules of court may provide for any
enactment relating to—
(a)

appeals to the Court of Appeal under Part I of the Criminal Appeal Act 1968; or

(b)

any matter connected with or arising out of such appeals,

to apply in relation to proceedings of that class or, as the case may be, to any
corresponding matter connected with or arising out of such proceedings, as it applies in
relation to such appeals or, as the case may be, to the relevant matter within
paragraph (b), with or without prescribed modifications in either case.
Meaning of “sentence”
CAA 1968 s.50 2036 : Meaning of “sentence”
s.50(1) -

in this Act “sentence”, in relation to an offence, includes any order made by a court
when dealing with an offender including, in particular—
(a)

a hospital order under Part III of the Mental Health Act 1983, with or without a
restriction order;

(b)

an interim hospital order under that Part;

(bb) a hospital direction and a limitation direction under that Part;
(c)

2035
2036

a recommendation for deportation;

Commencement: 1 January 1982, SCA 1981 s.153(2).
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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(ca) a confiscation order under Part 2 of the Proceeds of Crime Act 2002 (but not a
determination under section 10A of that Act);
(cb) an order which varies a confiscation order made under Part 2 of the Proceeds of
Crime Act 2002 if the varying order is made under section 21, 22 or 29 of that Act
(but not otherwise);
(d)

a confiscation order under the Drug Trafficking Act 1994 other than one made by
the High Court;

(e)

a confiscation order under Part VI of the Criminal Justice Act 1988;

(f)

an order varying a confiscation order of a kind which is included by virtue of
paragraph (d) or (e) above;

(g)

an order made by the Crown Court varying a confiscation order which was made
by the High Court by virtue of section 19 of the Act of 1994; and

(h)

a declaration of relevance, within the meaning of section 23 of the Football
Spectators Act 1989; and

(i)

an order under section 129(2) of the Licensing Act 2003 (forfeiture or suspension
of personal licence).

s.50(1A) - Section 14 of the Powers of Criminal Courts (Sentencing) Act 2000 (under which a
conviction of an offence for which an order for a conditional or absolute discharge is
made is deemed not to be a conviction except for certain purposes) shall not prevent
an appeal under this Act, whether against conviction or otherwise.
s.50(2) -

any power of the criminal division of the Court of Appeal to pass a sentence includes a
power to make a recommendation for deportation in cases where the court from which
the appeal lies had power to make such a recommendation.

s.50(3) -

an order relating to a requirement to make a payment under regulations under section
23 or 24 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 is not a
sentence for the purposes of this Act.

6.2.2.

Specific sentencing orders

Sentencing orders that may be appealed
General: For a discussion of the meaning of “sentence” in the 1968 Act, see R. v Hayden (1974)
60 Cr. App. R. 304. Sentence includes a compensation order and an order for prosecution costs. It
does not include an order that the defendant make a contribution towards legal aid costs incurred.
“The essential key to the meaning of “sentence” in this context in our opinion is that it is
an order, and it is an order made by a court when dealing with an offender, and we
think that means when dealing with someone who has offended in respect of this
offence. Those then are the features to which one must look in deciding whether a
particular direction, to use a neutral word, made by a court is a sentence for the
purposes of the Act of 1968.” (Lord Widgery CJ at [853])
Absolute discharge: CAA 1968 s.50(1A)
Bind over to come up for judgment: R. v Williams (1982) 75 Cr. App. R. 378
Bind over to keep the peace: R. v Atkinson (1988) 10 Cr. App. R. (S.) 470
Compensation order: R. v Thebith (1970) 54 Cr. App. R. 35; R. v Hayden (1974) 60 Cr. App. R.
304
Conditional discharge: CAA 1968 s.50(1A)
Confiscation (under 2002, 1994 and 1988 Acts): CAA 1968 s.50(1)(ca), (cb), (d), (e), (f) and (g)

1245

Part 6 – Appeals

Costs (except under LASPOA 2012 ss.23 or 24): R. v Hayden (1974) 60 Cr. App. R. 304 and CA
1968 s.50(3)
Deferred sentence 2037 : R. v L (Deferred sentence) [1999] 2 Cr. App. R. (S.) 7
Deportation, Recommendation for: CAA 1968 s.50(1)(c)
FBO (declaration of relevance under FSA 1989): FSA 1989 s.23(3) and CAA 1968 s.50(1)(h)
FBO (failure to make): FSA 1989 s.14A(5A) 2038
Financial Reporting Order: R. v Adams [2008] EWCA Crim 914
Forfeiture order: R. v Menocal (1979) 69 Cr. App. R. 148 2039
Hospital order, interim hospital order, hospital order with restriction order, hospital direction with
limitation direction: CAA 1968 s.50(a), (b) and (bb).
Life sentence (discretionary): CAA 1968 s.9(1)
Minimum sentence following quashing of previous conviction under PCC(S)A 2000 ss.110 or 111:
PCC(S)A 2000 s.112
Minimum term of mandatory life sentence: CAA 1968 s.9(1) and (1A)
Minimum term of mandatory life sentence set or reviewed by High Court judge: CJA 2003 Sch.22
para.14
Minimum term of mandatory life sentence for transferred life prisoner: CJA 2003 s.274(3)
Parent/Guardian to enter into recognizance or pay a fine: PCC(S)A 2000 s.150(9)
Parental order (financial): PCC(S)A 2000 s.137(7)
Parenting order (appeal by parent or guardian): CDA 1998 s.10(4)
Restitution order: R. v Hayden (1974) 60 Cr. App. R. 304 and PCC(S)A 2000 s.149(3)(b) 2040
Restraining order on acquittal: PHA 1997 s.5A(5)
Review of sentence under SOCPA 2005 s.74: SOCPA 2005 s.74(8)
Sentence of IPP/DPP/extended sentence following quashing of previous CJA 2003 Sch.15A
conviction: CJA 2003 s.231
SCPO: SCA 2007 s.24(1)
SOPOs/SHPOs and interim SOPOs/SHPOs: SOA 2003 ss.110 or 103H
SOPOs/SHPOs variations, renewals or discharges: SOA 2003 ss.110 or 103H
Terrorist connection, determination that offence has: CTA 2008 s.42
Victim surcharge: R v Stone [2013] EWCA Crim 723 (see [14])
Sentencing orders that may not be appealed
Mandatory life sentence: CAA 1968 s.9(1)
Notification requirement: R. v Longworth [2006] UKHL 1
2037

A deferred sentence may also be referred to the Court by the Attorney General under the unduly lenient
sentence scheme, see Attorney General’s Reference (No. 22 of 1992) (R. v Thomas) (1993) 14 Cr. App.
R. (S.) 435
2038
Note that the appeal is to the Civil Division of the Court of Appeal, see R. v Boggild [2011] EWCA Crim
1928.
2039
This concerned an order expressed to be under the MDA 1971 s.27 “or alternatively” under the PCCA
1973 s.43 (the predecessor to the current forfeiture order).
2040
However R. v Thebith (1970) 54 Cr. App. R. 35 suggests that the order could not be appealed.
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Note: The issue is determined by whether the specific order is considered to be “a sentence”
imposed for the offence in question (see CAA 1968 s.9(1)). Accordingly, many of the sentencing
orders available have been omitted from this list as the issue is uncontroversial (e.g. a Restraining
Order or a fine, community order, sentence of imprisonment etc).

6.2.3.

Right to ask for leave to appeal

General
CAA 1968 s.9 2041 : Appeal against sentence following conviction on indictment
s.9(1) -

a person who has been convicted of an offence on indictment may appeal to the Court
of Appeal against any sentence (not being a sentence fixed by law) passed on him for
the offence, whether passed on his conviction or in subsequent proceedings.

Murder
CAA 1968 s.9 2042 : Appeal against sentence following conviction on indictment
s.9(1) -

a person who has been convicted of an offence on indictment may appeal to the Court
of Appeal against any sentence (not being a sentence fixed by law) passed on him for
the offence, whether passed on his conviction or in subsequent proceedings.

s.9(1A) -

in subsection (1) of this section, the reference to a sentence fixed by law does not
include a reference to an order made under subsection (2) or (4) of section 269 of the
Criminal Justice Act 2003 in relation to a life sentence (as defined in section 277 of that
Act) that is fixed by law.

Summary offences convicted on indictment
CAA 1968 s.9 2043 : Appeal against sentence following conviction on indictment
s.9(2) -

a person who on conviction on indictment has also been convicted of a summary
offence under paragraph 6 of Schedule 3 to the Crime and Disorder Act 1998 (power of
Crown Court to deal with summary offence where person sent for trial for indictableonly offence) may appeal to the Court of Appeal against any sentence passed on him
for the summary offence (whether on his conviction or in subsequent proceedings)
under subsection (7) of that section or sub-paragraph (4) of that paragraph.

Committals for sentence etc.
CAA 1968 s.10 2044 : Appeal against sentence in other cases dealt with at assizes or quarter
sessions
s.10(1) -

this section has effect for providing rights of appeal against sentence when a person is
dealt with by the Crown Court (otherwise than on appeal from a magistrates’ court) for
an offence of which he was not convicted on indictment.

2041

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2043
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2044
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1. Note: I have been unable
to find a copy of the 1968 SI to verify the commencement.
2042
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s.10(2) -

the proceedings from which an appeal against sentence lies under this section are
those where an offender convicted of an offence by a magistrates’ court—
(a)

is committed by the court to be dealt with for his offence before the Crown Court,
or

(b)

having been given a suspended sentence or made the subject of—
(i)

an order for conditional discharge,

(ii)

a youth rehabilitation order within the meaning of Part 1 of the Criminal
Justice and Immigration Act 2008, or

(iii)

a community order within the meaning of Part 12 of the Criminal Justice Act
2003,

appears or is brought before the Crown Court to be further dealt with for the
offence.
s.10(3) -

an offender dealt with for an offence before the Crown Court in a proceeding to which
subsection (2) of this section applies may appeal to the Court of Appeal against any
sentence passed on him for the offence by the Crown Court.

s.10(4) -

for purposes of subsection (3)(a) of this section and section 11 of this Act, any two or
more sentences are to be treated as passed in the same proceeding if—
(a)

they are passed on the same day; or

(b)

they are passed on different days but the court in passing any one of them states
that it is treating that one together with the other or others as substantially one
sentence;

and consecutive terms of imprisonment or detention and terms which are wholly or
partly concurrent are to be treated as a single term.
Insanity and unfitness to plead
CAA 1968 s.16A 2045 : Right of appeal against hospital order etc.
s.16A(1) - a person in whose case the Crown Court–
(a)

makes a hospital order or interim hospital order by virtue of section 5 or 5A of the
Criminal Procedure (Insanity) Act 1964, or

(b)

makes a supervision order under section 5 of that Act,

may appeal to the Court of Appeal against the order.
s.16A(2) - an appeal under this section lies only–
(a)

with the leave of the Court of Appeal; or

(b)

if the judge of the court of trial grants a certificate that the case is fit for appeal.

Contempt of court
BA 1976 s.6 2046 : Offence of absconding by person released on bail
s.6(1) -

2045
2046

if a person who has been released on bail in criminal proceedings fails without
reasonable cause to surrender to custody he shall be guilty of an offence.

Commencement: 31 March 2005, as inserted by DVCVA 2004 s.25, SI 2005/579 art.3(b).
Commencement: 17 April 1978, SI 1978/132 art.2.
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s.6(2) -

if a person who—
(a)

has been released on bail in criminal proceedings, and

(b)

having reasonable cause therefor, has failed to surrender to custody,

fails to surrender to custody at the appointed place as soon after the appointed time as
is reasonably practicable he shall be guilty of an offence.
s.6(3) -

it shall be for the accused to prove that he had reasonable cause for his failure to
surrender to custody.

s.6(4) -

a failure to give to a person granted bail in criminal proceedings a copy of the record of
the decision shall not constitute a reasonable cause for that person’s failure to
surrender to custody.

s.6(5) -

an offence under subsection (1) or (2) above shall be punishable either on summary
conviction or as if it were a criminal contempt of court.

AJA 1960 s.13 2047 : Appeal in cases of contempt of court
s.13(1) -

subject to the provisions of this section, an appeal shall lie under this section from any
order or decision of a court in the exercise of jurisdiction to punish for contempt of court
(including criminal contempt); and in relation to any such order or decision the
provisions of this section shall have effect in substitution for any other enactment
relating to appeals in civil or criminal proceedings.

s.13(2) -

an appeal under this section shall lie in any case at the instance of the defendant and,
in the case of an application for committal or attachment, at the instance of the
applicant; and the appeal shall lie—
(a)

from an order or decision of any inferior court not referred to in the next following
paragraph, to the High Court;

(b)

from an order or decision of the county court or any other inferior court from
which appeals generally lie to the Court of Appeal, and from an order or decision
(other than a decision on an appeal under this section) of a single judge of the
High Court, or of any court having the powers of the High Court or of a judge of
that court, to the Court of Appeal;

(bb) from an order or decision of the Crown Court to the Court of Appeal
(c)

from a decision of a single judge of the High Court on an appeal under this
section, from an order or decision of a Divisional Court or the Court of Appeal
(including a decision of either of those courts on an appeal under this section),
and from an order or decision (except one made in Scotland or Northern Ireland)
of the Court Martial Appeal Court, to the Supreme Court.

s.13(2A) - paragraphs (a) to (c) of subsection (2) of this section do not apply in relation to appeals
under this section from an order or decision of the family court, but (subject to any
provision made under section 56 of the Access of Justice Act 1999 or by or under any
other enactment) such an appeal shall lie to the Court of Appeal.
s.13(3) -

2047

the court to which an appeal is brought under this section may reverse or vary the
order or decision of the court below, and make such other order as may be just; and
without prejudice to the inherent powers of any court referred to in subsection (2) of
this section, provision may be made by rules of court rules made under section seven

Commencement: 27 October 1960.
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of the Northern Ireland Act 1962 for authorising the release on bail of an appellant
under this section.
s.13(4) -

Subsections (2) to (4) of section one and section two of this Act shall apply to an
appeal to the Supreme Court under this section as they apply to an appeal to the
Supreme Court under the said section one, except that so much of the said subsection
(2) as restricts the grant of leave to appeal shall apply only where the decision of the
court below is a decision on appeal to that court under this section.

s.13(5) -

in this section “court” includes any tribunal or person having power to punish for
contempt; and references in this section to an order or decision of a court in the
exercise of jurisdiction to punish for contempt of court include references—
(a)

to an order or decision of the High Court, the family court, the Crown Court or the
county court under any enactment enabling that court to deal with an offence as if
it were contempt of court;

(b)

to an order or decision of [the county court, or of any court having the powers of
[the county court, under section 14, 92 or 118 of the County Courts Act 1984;

(c)

to an order or decision of a magistrates’ court under subsection (3) of section 63
of the Magistrates’ Courts Act 1980;

(d)

to an order or decision (except one made in Scotland or Northern Ireland) of the
Court Martial, the Summary Appeal Court or the Service Civilian Court under
section 309 of the Armed Forces Act 2006,

but do not include references to order under section five of the Debtors Act 1869, or
under any provision of the Magistrates’ Courts Act 1980, or the County Courts Act
1984, except those referred to in paragraphs (b) and (c) of this subsection and except
sections 38 and 142 of the last mentioned Act so far as those sections confer
jurisdiction in respect of contempt of court.
s.13(6) -

this section does not apply to a conviction or sentence in respect of which an appeal
lies under Part I of the Criminal Appeal Act 1968, or to a decision of the criminal
division of the Court of Appeal under that Part of that Act.

Note: The effect of this is that there is no need to apply for leave; an appeal is as of right. This is
distinct from those sentenced for failure to surrender at the magistrates’ court and who appeal
against sentence to the Crown Court. In such cases, leave is required (see CAA 1968 s.10(2)).

6.2.4.

CCRC referrals

Power to refer sentences
CAA 1995 s.9 2048 : Cases dealt with on indictment in England and Wales
s.9(1) -

2048

where a person has been convicted of an offence on indictment in England and Wales,
the Commission—
(a)

may at any time refer the conviction to the Court of Appeal, and

(b)

(whether or not they refer the conviction) may at any time refer to the Court of
Appeal any sentence (not being a sentence fixed by law) imposed on, or in
subsequent proceedings relating to, the conviction.

Commencement: 31 March 1997, SI 1997/402 art.3(c) and 4
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s.9(2) -

a reference under subsection (1) of a person’s conviction shall be treated for all
purposes as an appeal by the person under section 1 of the 1968 Act against the
conviction.

s.9(3) -

a reference under subsection (1) of a sentence imposed on, or in subsequent
proceedings relating to, a person’s conviction on an indictment shall be treated for all
purposes as an appeal by the person under section 9 of the 1968 Act against—
(a)

the sentence, and

(b)

any other sentence (not being a sentence fixed by law) imposed on, or in
subsequent proceedings relating to, the conviction or any other conviction on the
indictment.

Powers of the court
CAA 1968 s.16C 2049 : Power to dismiss certain appeals following references by the CCRC
s.16C(1) - this section applies where there is an appeal under this Part following a reference by
the Criminal Cases Review Commission under section 9(1)(a), (5) or (6) of the Criminal
Appeal Act 1995 or section 1(1) of the Criminal Cases Review (Insanity) Act 1999.
s.16C(2) - notwithstanding anything in section 2, 13 or 16 of this Act, the Court of Appeal may
dismiss the appeal if—
(a)

the only ground for allowing it would be that there has been a development in the
law since the date of the conviction, verdict or finding that is the subject of the
appeal, and

(b)

the condition in subsection (3) is met.

s.16C(3) - the condition in this subsection is that if—
(a)

the reference had not been made, but

(b)

the appellant had made (and had been entitled to make) an application for an
extension of time within which to seek leave to appeal on the ground of the
development in the law,

the Court would not think it appropriate to grant the application by exercising the power
conferred by section 18(3).

6.2.5.

Applications and time limits

Must give notice of appeal within 28 days of sentence
CAA 1968 s.18 2050 : Initiating procedure
s.18(1) -

a person who wishes to appeal under this Part of this Act to the Court of Appeal, or to
obtain the leave of that court to appeal, shall give notice of appeal or, as the case may
be, notice of application for leave to appeal, in such manner as may be directed by
rules of court.

s.18(2) -

notice of appeal, or of application for leave to appeal, shall be given within twenty-eight
days from the date of the conviction, verdict or finding appealed against, or in the case
of appeal against sentence, from the date on which sentence was passed or, in the

2049

Commencement: 14 July 2008, as inserted by CJIA 2008 s.42, SI 2008/1586 art.2(1) and Sch.1 para.21.
Subject to transitory, transitional and savings provisions as specified in CJIA 2008 Sch.27 para.14.
2050
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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case of an order made or treated as made on conviction, from the date of the making
of the order.
PCC(S)A 2000 s.155 2051 : Alteration of Crown Court sentence
s.155(6) - for the purposes of—
(a)

section 18(2) of the Criminal Appeal Act 1968 (time limit for notice of appeal or of
application for leave to appeal), and

(b)

paragraph 1 of Schedule 3 to the Criminal Justice Act 1988 (time limit for notice
of an application for leave to refer a case under section 36 of that Act),

the sentence or other order shall be regarded as imposed or made on the day on which
it is varied under this section.
Power to extend time limits
CAA 1968 s.18 2052 : Initiating procedure
s.18(3) -

the time for giving notice under this section may be extended, either before or after it
expires, by the Court of Appeal.

Contempt of court
CAA 1968 s.18A 2053 : Appeals in cases of contempt of court
s.18A(1) - a person who wishes to appeal under section 13 of the Administration of Justice Act
1960 from any order or decision of the Crown Court in the exercise of jurisdiction to
punish for contempt of court shall give notice of appeal in such manner as may be
directed by rules of court.
s.18A(2) - notice of appeal shall be given within twenty-eight days from the date of the order or
decision appealed against.
s.18A(3) - the time for giving notice under this section may be extended, either before or after its
expiry, by the Court of Appeal.

6.2.6.

Powers of the single judge

Note: This subsection lists the powers of the single judge exercisable under the CAA 1968. There
are other powers pertaining to particular sentencing orders contained within the relevant
legislation. Those provisions are contained within the relevant sections.
CAA 1968 s.31 2054 : Powers of Court which are exercisable by single judge
s.31(1) -

there may be exercised by a single judge in the same manner as by the Court of
Appeal and subject to the same provisions—
(a)

the powers of the Court of Appeal under this Part of this Act specified in
subsection (2) below;

(aa) the power to give leave under section 14(4B) of the Criminal Appeal Act 1995;
2051

Commencement: 25 August 2000, PCC(S)A 2000 s.168(1).
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2053
Commencement: 31 July 1989, as inserted by CJA 1988 s.170(1) and Sch.15 para.25, SI 1989/1085
art.2(1) and Sch.1.
2054
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2052
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s.31(2) -

(b)

the power to give directions under section 4(4) of the Sexual Offences
(Amendment) Act 1976; and

(c)

the powers to make orders for the payment of costs under sections 16 to 18 of
the Prosecution of Offences Act 1985 in proceedings under this Part of this Act.

the powers mentioned in subsection (1)(a) above are the following:—
(a)

to give leave to appeal;

(b)

to extend the time within which notice of appeal or of application for leave to
appeal may be given;

(c)

to allow an appellant to be present at any proceedings;

(ca) to give a live link direction under section 22(4);
(d)

to order a witness to attend for examination;

(e)

to exercise the powers conferred by section 19 of this Act;

(f)

to make orders under section 8(2) of this Act and discharge or vary such orders;

(g)

(repealed)

(h)

to give directions under section 29(1) of this Act;

(i)

to make orders under section 23(1)(a).

s.31(2ZA) - the power of the Court of Appeal to renew an interim hospital order made by them by
virtue of any provision of this Part may be exercised by a single judge in the same
manner as it may be exercised by the Court.
s.31(2A) - the power of the Court of Appeal to suspend a person’s disqualification under section
40(2) of the Road Traffic Offenders Act 1988 may be exercised by a single judge in the
same manner as it may be exercised by the Court.
s.31(2B) - the power of the Court of Appeal to grant leave of appeal under section 159 of the
Criminal Justice Act 1988 may be exercised by a single judge in the same manner as it
may be exercised by the Court.
s.31(2C) - the power of the Court of Appeal, under section 130 of the Licensing Act 2003, to
suspend an order under section 129 of that Act may be exercised by a single judge in
the same manner as it may be exercised by the Court.
s.31(2D) - the power of the Court of Appeal to grant leave to appeal under section 9(11) of the
Criminal Justice Act 1987 may be exercised by a single judge in the same manner as it
may be exercised by the Court.
s.31(2E) - the power of the Court of Appeal to grant leave to appeal under section 35(1) of the
Criminal Procedure and Investigations Act 1996 may be exercised by a single judge in
the same manner as it may be exercised by the Court.
s.31(2F) - the powers of the Court of Appeal to make, discharge or vary a witness anonymity
order under Chapter 2 of Part 3 of the Coroners and Justice Act 2009 may be
exercised by a single judge in the same manner as they may be exercised by the
Court.
s.31(3) -

if the single judge refuses an application on the part of an appellant to exercise in his
favour any of the powers above specified, the appellant shall be entitled to have the
application determined by the Court of Appeal.
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6.2.7.

Powers of the Registrar

CAA 1968 s.31A 2055 :Powers of Court under Part I which are exercisable by registrar
s.31A(1) - the powers of the Court of Appeal under this Part of this Act which are specified in
subsection (2) below may be exercised by the registrar.
s.31A(2) - the powers mentioned in subsection (1) above are the following—
(a)

to extend the time within which notice of appeal or of application for leave to
appeal may be given;

(aa) to give a live link direction under section 22(4);
(b)

to order a witness to attend for examination;

(c)

to vary the conditions of bail granted to an appellant by the Court of Appeal or the
Crown Court; and

(d)

to make orders under section 23(1)(a).

s.31A(3) - no variation of the conditions of bail granted to an appellant may be made by the
registrar unless he is satisfied that the respondent does not object to the variation; but,
subject to that, the powers specified in that subsection are to be exercised by the
registrar in the same manner as by the Court of Appeal and subject to the same
provisions.
s.31A(4) - if the registrar refuses an application on the part of an appellant to exercise in his
favour any of the powers specified in subsection (2) above, the appellant shall be
entitled to have the application determined by a single judge.
s.31A(5) - in this section “respondent” includes a person who will be a respondent if leave to
appeal is granted.

6.2.8.

Procedural directions

Power to make directions
CAA 1968 s.31B 2056 : Procedural directions: powers of single judge and registrar
s.31B(1) - the power of the Court of Appeal to determine an application for procedural directions
may be exercised by–
(a)

a single judge, or

(b)

the registrar.

s.31B(2) - “Procedural directions” means directions for the efficient and effective preparation of–
(a)

an application for leave to appeal, or

(b)

an appeal,

to which this section applies.

2055

Commencement: 1 January 1996, as inserted by CAA 1995 s.6, SI 1995/3061 art.3(a). The insertion is
subject to savings specified in SI 1995/3061 art.4.
2056
Commencement: 1 May 2004, as inserted CA 2003 s.87(3), SI 2004/1104 art.3(b).
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s.31B(3) - a single judge may give such procedural directions as he thinks fit–
(a)

when acting under subsection (1);

(b)

on a reference from the registrar;

(c)

of his own motion, when he is exercising, or considering whether to exercise, any
power of his in relation to the application or appeal.

s.31B(4) - the registrar may give such procedural directions as he thinks fit–
(a)

when acting under subsection (1);

(b)

of his own motion.

s.31B(5) - this section applies to an appeal, and an application to the Court of Appeal for leave to
appeal, under–
(a)

this Part,

(b)

section 9 of the Criminal Justice Act 1987, or

(c)

section 35 of the Criminal Procedure and Investigations Act 1996.

Appeals against procedural directions
CAA 1968 s.31C 2057 : Appeals against procedural directions
s.31C(3) - subsection (4) applies if the registrar gives, or refuses to give, procedural directions.
s.31C(4) - a single judge may, on an application to him under subsection (5):
(a)

confirm, set aside or vary any procedural directions given by the registrar, and

(b)

give such procedural directions as he thinks fit.

s.31C(5) - an application under this subsection may be made by–
(a)

an appellant;

(b)

a respondent, if the directions–
(i)

relate to an application for leave to appeal and appear to need the
respondent’s assistance to give effect to them,

(ii)

relate to an application for leave to appeal which is to be determined by the
Court of Appeal, or

(iii)

relate to an appeal.

s.31C(6) - in this section–
“appellant” includes a person who has given notice of application for leave to appeal
under any of the provisions mentioned in section 31B(5);
“respondent” includes a person who will be a respondent if leave to appeal is granted.
Note: The effect of the provision is that there is no appeal against a procedural direction made by
the single judge. Such directions are final.

2057

Commencement: 1 May 2004, as inserted CA 2003 s.87(3), SI 2004/1104 art.3(b).
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6.2.9.

Bail pending outcome of appeal

CAA 1968 s.19 2058 : Bail
s.19(1) -

s.19(2) -

the Court of Appeal may, subject to section 25 of the Criminal Justice and Public Order
Act 1994, if they think fit,—
(a)

grant an appellant bail pending the determination of his appeal; or

(b)

revoke bail granted to an appellant by the Crown Court under paragraph (f) of
section 81(1) of the Senior Courts Act 1981 or paragraph (a) above; or

(c)

vary the conditions of bail granted to an appellant in the exercise of the power
conferred by either of those paragraphs

the powers conferred by subsection (1) above may be exercised—
(a)

on the application of an appellant; or

(b)

if it appears to the registrar of criminal appeals of the Court of Appeal (hereafter
referred to as “the registrar”) that any of them ought to be exercised, on a
reference to the court by him.

Note: The CJPOA 1994 s.25 prohibits the granting of bail to those accused or convicted of rape or
murder after a previous conviction for such an offence unless there are exceptional circumstances.
CAA 1968 s.29 2059 : Effect of appeal on sentence
s.29(3) -

when an appellant is granted bail under section 19 of this Act, the time during which he
is released on bail shall be disregarded in computing the term of any sentence to which
he is for the time being subject.

6.2.10.

Summary determination

CAA 1968 s.20 2060 : Disposal of groundless appeal or application for leave to appeal
s.20 -

2058

if it appears to the registrar that a notice of appeal or application for leave to appeal
does not show any substantial ground of appeal, he may refer the appeal or application
for leave to the Court for summary determination; and where the case is so referred the
Court may, if they consider that the appeal or application for leave is frivolous or
vexatious, and can be determined without adjourning it for a full hearing, dismiss the
appeal or application for leave summarily, without calling on anyone to attend the
hearing or to appear for the Crown thereon.

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2060
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2059
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6.2.11.

Pre-appeal matters

Leave granted by Court of Appeal
CAA 1968 s.11 2061 : Supplementary provisions as to appeal against sentence
s.11(1) -

subject to subsection (1A) below, an appeal against sentence, whether under section
9(1) or under section 10 of this Act, lies only with the leave of the Court of Appeal.

Sentencing judge grants certificate for appeal
CAA 1968 s.11 2062 : Supplementary provisions as to appeal against sentence
s.11(1) -

subject to subsection (1A) below, an appeal against sentence, whether under section
9(1) or under section 10 of this Act, lies only with the leave of the Court of Appeal.

s.11(1A) - if, within 28 days from the date on which the sentence was passed, the judge who
passed it grants a certificate that the case is fit for appeal under section 9 or 10 of this
Act, an appeal lies under this section without the leave of the Court of Appeal.
More than one sentence: Appeal is against all sentences
CAA 1968 s.11 2063 : Supplementary provisions as to appeal against sentence
s.11(2) -

where the Crown Court, in dealing with an offender either on his conviction on
indictment or in a proceeding to which section 10(2) of this Act applies, has passed on
him two or more sentences in the same proceeding (which expression has the same
meaning in this subsection as it has for the purposes of section 10), being sentences
against which an appeal lies under section 9(1) or section 10, an appeal or application
for leave to appeal against any one of those sentences shall be treated as an appeal or
application in respect of both or all of them.

Summary and either way offences: Appeal is against all
CAA 1968 s.11 2064 : Supplementary provisions as to appeal against sentence
s.11(2A) - where following conviction on indictment a person has been convicted under section 41
of the Criminal Justice Act 1988 of a summary offence an appeal or application for
leave to appeal against any sentence for the offence triable either way shall be treated
also as an appeal or application in respect of any sentence for the summary offence
and an appeal or application for leave to appeal against any sentence for the summary
offence shall be treated also as an appeal or application in respect of the offence
triable either way.
s.11(2B) - if the appellant or applicant was convicted on indictment of two or more offences triable
either way, the references to the offence triable either way in subsection (2A) above
are to be construed, in relation to any summary offence of which he was convicted
under section 41 of the Criminal Justice Act 1988 following the conviction on
indictment, as references to the offence triable either way specified in the notice
relating to that summary offence which was given under subsection (2) of that section.

2061

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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Preparation for the hearing
CAA 1968 s.21 2065 : Preparation of case for hearing
s.21(1) -

s.21(2) -

the registrar shall—
(a)

take all necessary steps for obtaining a hearing of any appeal or application of
which notice is given to him and which is not referred and dismissed summarily
under the foregoing section; and

(b)

obtain and lay before the Court of Appeal in proper form all documents, exhibits
and other things which appear necessary for the proper determination of the
appeal or application.

rules of court may enable an appellant to obtain from the registrar any documents or
things, including copies or reproductions of documents, required for his appeal and
may authorise the registrar to make charges for them in accordance with scales and
rates fixed from time to time by the Treasury.

Abandonment
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.36.13(1) - This rule applies where an appellant wants to—
(a)

(b)

abandon—
(i)

an application to the court for permission to appeal, or

(ii)

an appeal; or

reinstate such an application or appeal after abandoning it.

rule.36.13(2) - The appellant—
(a)

may abandon such an application or appeal without the court’s permission by
serving a notice of abandonment on—
(i)

the Registrar, and

(ii)

any respondent

before any hearing of the application or appeal; but
(b)

at any such hearing, may only abandon that application or appeal with the court’s
permission.

rule.36.13(3) - A notice of abandonment must be in the form set out in the Practice Direction,
signed by or on behalf of the appellant.
rule.36.13(4) - On receiving a notice of abandonment the Registrar must—

2065

(a)

date it;

(b)

serve a dated copy on—
(i)

the appellant,

(ii)

the appellant’s custodian, if any,

(iii)

the Crown Court officer, and

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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(iv)
(c)

any other person on whom the appellant or the Registrar served the appeal
notice; and

treat the application or appeal as if it had been refused or dismissed by the Court
of Appeal.

rule.36.13(5) - An appellant who wants to reinstate an application or appeal after abandoning it
must—
(a)

apply in writing, with reasons; and

(b)

serve the application on the Registrar.

Note. 2066 The Court of Appeal has power only in exceptional circumstances to allow an appellant to
reinstate an application or appeal that has been abandoned.

6.2.12.

Evidence

CAA 1968 s.23 2067 : Evidence
s.23(1) -

for the purposes of an appeal, or an application for leave to appeal, under this Part of
this Act the Court of Appeal may, if they think it necessary or expedient in the interests
of justice—
(a)

order the production of any document, exhibit or other thing connected with the
proceedings, the production of which appears to them necessary for the
determination of the case;

(b)

order any witness to attend for examination and be examined before the Court
(whether or not he was called in the proceedings from which the appeal lies); and

(c)

receive any evidence which was not adduced in the proceedings from which the
appeal lies.

s.23(1A) - the power conferred by subsection (1)(a) may be exercised so as to require the
production of any document, exhibit or other thing mentioned in that subsection to—

s.23(2) -

s.23(3) -

2066
2067

(a)

the Court;

(b)

the appellant;

(c)

the respondent.

the Court of Appeal shall, in considering whether to receive any evidence, have regard
in particular to—
(a)

whether the evidence appears to the Court to be capable of belief;

(b)

whether it appears to the Court that the evidence may afford any ground for
allowing the appeal;

(c)

whether the evidence would have been admissible in the proceedings from which
the appeal lies on an issue which is the subject of the appeal; and

(d)

whether there is a reasonable explanation for the failure to adduce the evidence
in those proceedings.

subsection (1)(c) above applies to any evidence of a witness (including the appellant)
who is competent but not compellable.

The note is contained within the Crim PR.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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s.23(4) -

for the purposes of an appeal, or an application for leave to appeal, under this Part of
this Act, the Court of Appeal may, if they think it necessary or expedient in the interests
of justice, order the examination of any witness whose attendance might be required
under subsection (1)(b) above to be conducted, in manner provided by rules of court,
before any judge or officer of the Court or other person appointed by the Court for the
purpose, and allow the admission of any depositions so taken as evidence before the
Court.

s.23(5) -

a live link direction under section 22(4) does not apply to the giving of oral evidence by
the appellant at any hearing unless that direction, or any subsequent direction of the
court, provides expressly for the giving of such evidence through a live link.

s.23(6) -

in this section, “respondent” includes a person who will be a respondent if leave to
appeal is granted.

6.2.13.

The hearing

Composition of the court
SCA 1981 s.55 2068 : Court of criminal division
s.55(1) -

this section relates to the criminal division of the Court of Appeal; and in this section
“court” means a court of that division.

s.55(2) -

subject to subsection (6), a court shall be duly constituted for the purpose of exercising
any of its jurisdiction if it consists of an uneven number of judges not less than three.

s.55(3) -

where—
(a)

part of any proceedings before a court has been heard by an uneven number of
judges greater than three; and

(b)

one or more members of the court are unable to continue,

the court shall remain duly constituted for the purpose of those proceedings so long as
the number of members (whether even or uneven) is not reduced to less than three.
s.55(4) -

subject to subsection (6), a court shall, if it consists of two judges, be duly constituted
for every purpose except—
(a)

determining an appeal against—
(i)

conviction; or

(ii)

a verdict of not guilty by reason of insanity; or

(iii)

a finding under section 4 of the Criminal Procedure (Insanity) Act 1964
(unfitness to plead) that a person is under a disability;

(aa) reviewing sentencing under Part IV of the Criminal Justice Act 1988;

s.55(5) -

2068

(b)

determining an application for leave to appeal to the Supreme Court; and

(c)

refusing an application for leave to appeal to the criminal division against
conviction or any such verdict or finding as is mentioned in paragraph (a)(ii) or
(iii), other than an application which has been refused by a single judge.

where an appeal has been heard by a court consisting of an even number of judges
and the members of the court are equally divided, the case shall be re-argued before
and determined by an uneven number of judges not less than three.

Commencement: 1 January 1982, SCA 1981 s.153(2).
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s.55(6) -

a court shall not be duly constituted if it includes more than one Circuit judge acting as
a judge of the court under section 9.

SCA 1981 s.56 2069 : Judges not to sit on appeal from their own judgments, etc.
s.56(1) -

no judge shall sit as a member of the civil division of the Court of Appeal on the hearing
of, or shall determine any application in proceedings incidental or preliminary to, an
appeal from a judgment or order made in any case by himself or by any court of which
he was a member.

s.56(2) -

no judge shall sit as a member of the criminal division of the Court of Appeal on the
hearing of, or shall determine any application in proceedings incidental or preliminary
to, an appeal against—
(a)

a conviction before himself or a court of which he was a member; or

(b)

a sentence passed by himself or such a court.

Appellant has right to be present
CAA 1968 s.22 2070 : Right of appellant to be present
s.22(1) -

except as provided by this section, an appellant shall be entitled to be present, if he
wishes it, on the hearing of his appeal, although he may be in custody.

s.22(2) -

a person in custody shall not be entitled to be present—
(a)

where his appeal is on some ground involving a question of law alone; or

(b)

on an application by him for leave to appeal; or

(c)

on any proceedings preliminary or incidental to an appeal; or

(d)

where he is in custody in consequence of a verdict of not guilty by reason of
insanity or of a finding of disability,

unless the Court of Appeal give him leave to be present.
s.22(3) -

the power of the Court of Appeal to pass sentence on a person may be exercised
although he is for any reason not present.

s.22(4) -

the Court of Appeal may give a live link direction in relation to a hearing at which the
appellant is expected to be in custody but is entitled to be present (by virtue of
subsection (1) or leave given under subsection (2)) at any time before the beginning of
that hearing.

s.22(5) -

for this purpose–

2069
2070

(a)

a “live link direction” is a direction that the appellant (if he is being held in custody
at the time of the hearing) is to attend the hearing through a live link from the
place at which he is held; and

(b)

“live link” means an arrangement by which the appellant is able to see and hear,
and to be seen and heard by, the Court of Appeal (and for this purpose any
impairment of eyesight or hearing is to be disregarded).

Commencement: 1 January 1982, SCA 1981 s.153(2).
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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s.22(6) -

the Court of Appeal–
(a)

must not give a live link direction unless the parties to the appeal have had the
opportunity to make representations about the giving of such a direction; and

(b)

may rescind a live link direction at any time before or during any hearing to which
it applies (whether of its own motion or on the application of a party).

Powers: General
CAA 1968 s.11 2071 : Supplementary provisions as to appeal against sentence
s.11(3) -

on an appeal against sentence the Court of Appeal, if they consider that the appellant
should be sentenced differently for an offence for which he was dealt with by the court
below may—
(a)

quash any sentence or order which is the subject of the appeal; and

(b)

in place of it pass such sentence or make such order as they think appropriate for
the case and as the court below had power to pass or make when dealing with
him for the offence;

but the Court shall so exercise their powers under this subsection that, taking the case
as a whole, the appellant is not more severely dealt with on appeal than he was dealt
with by the court below.
Powers: Confiscation
CAA 1968 s.11 2072 : Supplementary provisions as to appeal against sentence
s.11(3A) - where the Court of Appeal exercise their power under paragraph (a) of subsection (3)
to quash a confiscation order, the Court may, instead of proceeding under paragraph
(b) of that subsection, direct the Crown Court to proceed afresh under the relevant
enactment.
s.11(3B) - when proceeding afresh pursuant to subsection (3A), the Crown Court shall comply
with any directions the Court of Appeal may make.
s.11(3C) - the Court of Appeal shall exercise the power to give such directions so as to ensure
that any confiscation order made in respect of the appellant by the Crown Court does
not deal more severely with the appellant than the order quashed under subsection
(3)(a).
s.11(3D) - for the purposes of this section—
“confiscation order” means a confiscation order made under—
(a)

section 1 of the Drug Trafficking Offences Act 1986,

(b)

section 71 of the Criminal Justice Act 1988,

(c)

section 2 of the Drug Trafficking Act 1994, or

(d)

section 6 of the Proceeds of Crime Act 2002;

“relevant enactment”, in relation to a confiscation order quashed under subsection
(3)(a), means the enactment under which the order was made.

2071
2072

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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Powers: Appeal pending against interim hospital order
CAA 1968 s.11 2073 : Supplementary provisions as to appeal against sentence
s.11(5) -

the fact that an appeal is pending against an interim hospital order under the Mental
Health Act 1983 shall not affect the power of the court below to renew or terminate the
order or to deal with the appellant on its termination; and where the Court of Appeal
quash such an order but do not pass any sentence or make any other order in its place
the Court may, subject to section 25 of the Criminal Justice and Public Order Act 1994,
direct the appellant to be kept in custody or released on bail pending his being dealt
with by the court below.

Powers: Interpretation
CAA 1968 s.11 2074 : Supplementary provisions as to appeal against sentence
s.11(7) -

for the purposes of this section, any two or more sentences are to be treated as
passed in the same proceeding if—
(a)

they are passed on the same day; or

(b)

they are passed on different days but the court in passing any one of them states
that it is treating that one together with the other or others as substantially one
sentence.

Reconstitution of court
Note: Where the CACD lacks jurisdiction to quash some orders, it may reconstitute itself as an
Administrative Court where the constitution of the court satisfies the requirements for a valid
Administrative Court bench. An example would be where a Crown Court judge has sat as a District
Judge (Magistrates’ Court) under CA 2003 s.66 and the Court wishes to deal with an order made
by the Crown Court judge in those circumstances. C v Winchester Crown Court [2014] EWCA Crim
339 is an example of the Div Ct sitting in place of the CoA.

6.2.14.

Transcripts

CAA 1968 s.32 2075 : Transcripts
s.32(1) -

s.32(2) -

rules of court may provide—
(a)

for the making of a record (whether by means of shorthand notes, by mechanical
means or otherwise) of any proceedings in respect of which an appeal lies (with
or without leave) to the Court of Appeal; and

(b)

for the making and verification of a transcript of any such record and for
supplying the transcript (on payment of such charge, if any, as may be fixed for
the time being by the Treasury) to the registrar for the use of the Court of Appeal
or any judge exercising the powers of a judge of the Court, and to such other
persons and in such circumstances as may be prescribed by the rules.

without prejudice to subsection (1) above, the Secretary of State may, if he thinks fit, in
any case direct that a transcript shall be made of any such record made in pursuance
of the rules and be supplied to him.

2073

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2075
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2074
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s.32(3) -

the cost—
(a)

of making any such record in pursuance of the rules; and

(b)

of making and supplying in pursuance of this section any transcript ordered to be
supplied to the registrar or the Secretary of State,

shall be defrayed, in accordance with scales of payment fixed for the time being by the
Treasury, out of moneys provided by Parliament; and the cost of providing and
installing at a court any equipment required for the purpose of making such a record or
transcript shall also be defrayed out of moneys so provided.

6.2.15.

Effect of appeal against sentence

Sentence runs from date of original sentence
CAA 1968 s.29 2076 : Effect of appeal on sentence
s.29(4) -

the term of any sentence passed by the Court of Appeal under section 3, 4, 5,11 or
13(4) of this Act shall, unless the Court otherwise direct, begin to run from the time
when it would have begun to run if passed in the proceedings from which the appeal
lies.

CAA 1968 s.30A 2077 : Effect of interim hospital orders
s.30A(1) - this section applies where the Court of Appeal—
(a)

make an interim hospital order by virtue of any provision of this Part, or

(b)

renew an interim hospital order so made.

s.30A(2) - the court below shall be treated for the purposes of section 38(7) of the Mental Health
Act 1983 (absconding offenders) as the court that made the order.

6.2.16.

Directions for loss of time

CAA 1968 s.29 2078 : Effect of appeal on sentence
s.29(1) -

the time during which an appellant is in custody pending the determination of his
appeal shall, subject to any direction which the Court of Appeal may give to the
contrary, be reckoned as part of the term of any sentence to which he is for the time
being subject.

s.29(2) -

where the Court of Appeal give a contrary direction under subsection (1) above, they
shall state their reasons for doing so; and they shall not give any such direction
where—

2076

(a)

leave to appeal has been granted; or

(b)

a certificate has been given by the judge of the court of trial; or under:
(i)

section 1 or 11(1A) of this Act; or

(ii)

section 81(1B) of the Senior Courts Act 1981

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 14 July 2008, as inserted by CJIA 2008 Sch.8 para.8, SI 2008/1586 art.2 and Sch.1
para.26. The insertion is subject to transitional and saving provisions specified in SI 2008/1586 art.2(3)
and Sch.2 para.5.
2078
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2077
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(c)

6.2.17.

the case has been referred to them under section 9 of the Criminal Appeal Act
1995.

Sentencing powers of the Court of Appeal otherwise than on appeal
against sentence

Conviction
CAA 1968 s.3 2079 : Power to substitute conviction of alternative offence
s.3(1) -

this section applies on an appeal against conviction, where the appellant has been
convicted of an offence to which he did not plead guilty and the jury could on the
indictment have found him guilty of some other offence, and on the finding of the jury it
appears to the Court of Appeal that the jury must have been satisfied of facts which
proved him guilty of the other offence.

s.3(2) -

the Court may, instead of allowing or dismissing the appeal, substitute for the verdict
found by the jury a verdict of guilty of the other offence, and pass such sentence in
substitution for the sentence passed at the trial as may be authorised by law for the
other offence, not being a sentence of greater severity.

Substitution of conviction after guilty plea
CAA 1968 s.3A 2080 : Power to substitute conviction of alternative offence after guilty plea
s.3A(1) -

s.3A(2) -

this section applies on an appeal against conviction where—
(a)

an appellant has been convicted of an offence to which he pleaded guilty,

(b)

if he had not so pleaded, he could on the indictment have pleaded, or been
found, guilty of some other offence, and

(c)

it appears to the Court of Appeal that the plea of guilty indicates an admission by
the appellant of facts which prove him guilty of the other offence.

the Court of Appeal may, instead of allowing or dismissing the appeal, substitute for the
appellant’s plea of guilty a plea of guilty of the other offence and pass such sentence in
substitution for the sentence passed at the trial as may be authorised by law for the
other offence, not being a sentence of greater severity.

Re-sentencing where conviction appeal allowed but appellant remains convicted of other
offences
CAA 1968 s.4 2081 : Power to re-sentence where appellant remains convicted of related
offences
s.4(1) -

this section applies where—
(a)

two or more related sentences are passed,

(b)

the Court of Appeal allow an appeal against conviction in respect of one or more
of the offences for which the sentences were passed (“the related offences”), but

(c)

the appellant remains convicted of one or more of those offences.

2079

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 2004, as inserted by CJA 2003 s.316(3), SI 2004/1629 art.3(2)(c).
2081
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2080
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s.4(2) -

except as provided by subsection (3) below, the Court may in respect of any related
offence of which the appellant remains convicted pass such sentence, in substitution
for any sentence passed thereon at the trial, as they think proper and is authorised by
law.

s.4(3) -

the Court shall not under this section pass any sentence such that the appellant’s
sentence (taken as a whole) for all the related offences of which he remains convicted
will, in consequence of the appeal, be of greater severity than the sentence (taken as a
whole) which was passed at the trial for all the related offences.

s.4(4) -

for the purposes of subsection (1)(a), two or more sentences are related if—

s.4(5) -

(a)

they are passed on the same day,

(b)

they are passed on different days but the court in passing any one of them states
that it is treating that one together with the other or others as substantially one
sentence, or

(c)

they are passed on different days but in respect of counts on the same
indictment.

where—
(a)

two or more sentences are related to each other by virtue of subsection (4)(a) or
(b), and

(b)

any one or more of those sentences is related to one or more other sentences by
virtue of subsection (4)(c),

all the sentences are to be treated as related for the purposes of subsection (1)(a).
Special verdicts
CAA 1968 s.5 2082 : Disposal of appeal against conviction on special verdict
s.5(1) -

this section applies on an appeal against conviction in a case where the jury have
found a special verdict.

s.5(2) -

if the Court of Appeal consider, that a wrong conclusion has been arrived at by the
court of trial on the effect of the jury’s verdict they may, instead of allowing the appeal,
order such conclusion to be recorded as appears to them to be in law required by the
verdict, and pass such sentence in substitution for the sentence passed at the trial as
may be authorised by law.

Verdict of not guilty by reason of insanity
CAA 1968 s.13 2083 : Disposal of appeal under s.12
s.13(1) -

s.13(3) -

subject to the provisions of this section, the Court of Appeal—
(a)

shall allow an appeal under section 12 of this Act if they think that the verdict is
unsafe; and

(b)

shall dismiss such an appeal in any other case.

where apart from this subsection—
(a)

2082
2083

an appeal under section 12 of this Act would fall to be allowed; and

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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(b)

none of the grounds for allowing it relates to the question of the insanity of the
accused,

the Court of Appeal may dismiss the appeal if they are of opinion that, but for the
insanity of the accused, the proper verdict would have been that he was guilty of an
offence other than the offence charged.
s.13(4) -

where an appeal under section 12 of this Act is allowed, the following provisions
apply:—
(a)

(b)

if the ground, or one of the grounds, for allowing the appeal is that the finding of
the jury as to the insanity of the accused ought not to stand and the Court of
Appeal are of opinion that the proper verdict would have been that he was guilty
of an offence (whether the offence charged or any other offence of which the jury
could have found him guilty), the Court—
(i)

shall substitute for the verdict of not guilty by reason of insanity a verdict of
guilty of that offence; and

(ii)

shall, subject to subsection (5) below, have the like powers of punishing or
otherwise dealing with the appellant, and other powers, as the court of trial
would have had if the jury had come to the substituted verdict; and

in any other case, the Court of Appeal shall substitute for the verdict of the jury a
verdict of acquittal.

s.13(5) -

the Court of Appeal shall not by virtue of subsection (4)(a) above sentence any person
to death; but where under that paragraph they substitute a verdict of guilty of an
offence for which apart from this subsection they would be required to sentence the
appellant to death, their sentence shall (whatever the circumstances) be one of
imprisonment for life.

s.13(6) -

an order of the Court of Appeal allowing an appeal in accordance with this section shall
operate as a direction to the court of trial to amend the record to conform with the
order.

Insanity and unfitness to plead
CAA 1968 s.16 2084 : Disposal of appeal under s. 15
s.16(1) -

s.16(3) -

the Court of Appeal—
(a)

shall allow an appeal under section 15 of this Act against a finding if they think
that the finding is unsafe; and

(b)

shall dismiss such an appeal in any other case.

where the Court of Appeal allow an appeal under section 15 of this Act against a
finding that the appellant is under a disability—
(a)

the appellant may be tried accordingly for the offence with which he was charged;
and

(b)

the Court may, subject to section 25 of the Criminal Justice and Public Order Act
1994 make such orders as appear to them necessary or expedient pending any
such trial for his custody, release on bail or continued detention under the Mental
Health Act 1983;

and Schedule 3 to this Act has effect for applying provisions in Part III of that Act to
persons in whose case an order is made by the Court under this subsection.
2084

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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s.16(4) -

where, otherwise than in a case falling within subsection (3) above, the Court of Appeal
allow an appeal under section 15 of this Act against a finding that the appellant did the
act or made the omission charged against him, the Court shall, in addition to quashing
the finding, direct a verdict of acquittal to be recorded (but not a verdict of not guilty by
reason of insanity).

CAA 1968 Sch.3 para.2 2085
para.2 -

where an order is made by the Court of Appeal under section 16(3) of this Act for a
person’s continued detention under the Mental Health Act 1983, Part III of that Act
(patients concerned in criminal proceedings or under sentence) shall apply to him as if
he had been ordered under the said section 16(3) to be kept in custody pending trial
and were detained in pursuance of a transfer direction together with a restriction
direction.

CAA 1968 s.16B 2086 : Disposal of appeal under s.16A
s.16B(1) - if on an appeal under section 16A of this Act the Court of Appeal consider that the
appellant should be dealt with differently from the way in which the court below dealt
with him–
(a)

they may quash any order which is the subject of the appeal; and

(b)

they may make such order, whether by substitution for the original order or by
variation of or addition to it, as they think appropriate for the case and as the
court below had power to make.

s.16B(2) - the fact that an appeal is pending against an interim hospital order under the Mental
Health Act 1983 shall not affect the power of the court below to renew or terminate the
order or deal with the appellant on its termination.
s.16B(4) - the fact that an appeal is pending against a supervision order under section 5 of the
Criminal Procedure (Insanity) Act 1964 shall not affect the power of the court below to
revoke the order, or of a magistrates’ court to revoke or amend it.
s.16B(5) - where the Court of Appeal make a supervision order by virtue of this section, the power
of revoking or amending it shall be exercisable as if the order had been made by the
court below.

6.2.18.

Interpretation

CAA 1968 s.45 2087 : Construction of references in Parts I and II to Court of Appeal and a
single judge
s.45(1) -

references in Parts I and II and sections 44A and 51 of this Act to the Court of Appeal
shall be construed as references to the criminal division of the Court.

s.45(2) -

the references in sections 23A, 31 to 31C, 44 and 44A of this Act to a single judge are
to any judge of the Court of Appeal or the High Court.

2085

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 31 March 2005, as inserted by DVCVA 2004 s.25, SI 2005/579 art.3(b).
2087
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2086
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CAA 1968 s.51 2088 : Interpretation
s.51(1) -

in this Act, except where the context otherwise requires—
“appeal”, where used in Part I or II of this Act, means appeal under that Part, and
“appellant” has a corresponding meaning and in Part I includes a person who has
given notice of application for leave to appeal;
“the court of trial”, in relation to an appeal, means the court from which the appeal lies;
“duly approved”, in relation to a registered medical practitioner, means approved for the
purposes of section 12 of the Mental Health Act 1983 by the Secretary of State, or by
another person by virtue of section 12ZA or 12ZB of that Act, as having special
experience in the diagnosis or treatment of mental disorder;
“the judge of the court of trial” means, where the Crown Court comprises justices of the
peace, the judge presiding;
“registered medical practitioner” means a fully registered person within the meaning of
the Medical Act 1983 who holds a licence to practise;
“under disability” has the meaning assigned to it by section 4 of the Criminal Procedure
(Insanity) Act 1964 (unfitness to plead); and

s.51(1A) - in Part 2 of this Act “the defendant”—
(a)

in relation to an appeal under section 33(1) of this Act against a decision of the
Court of Appeal on an appeal under Part 1 of this Act, means the person who
was the appellant before the Court of Appeal,

(b)

in relation to an appeal under section 33(1) of this Act against any other decision,
means a defendant in the proceedings before the Crown Court who was a party
to the proceedings before the Court of Appeal, and

(c)

in relation to an appeal under section 33(1B) of this Act, shall be construed in
accordance with section 33(4) of this Act;

and “prosecutor” shall be construed accordingly.
s.51(2) -

any expression used in this Act which is defined in section 145(1) and (1AA) of the
Mental Health Act 1983 has the same meaning in this Act as in that Act.

s.51(2A) - Subsections (2) and (3) of section 54 of the Mental Health Act 1983 shall have effect
with respect to proof of the appellant’s mental condition for the purposes of section 6or
14 of this Act as they have effect with respect to proof of an offender’s mental condition
for the purposes of section 37(2)(a) of that Act.

2088

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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6.3

From the Court of Appeal

6.3.1.

Right of appeal

CAA 1968 s.33 2089 : Right of appeal to Supreme Court
s.33(1) -

an appeal lies to the Supreme Court, at the instance of the defendant or the
prosecutor, from any decision of the Court of Appeal on an appeal to that court under
Part I of this Act or Part 9 of the Criminal Justice Act 2003 or section 9 (preparatory
hearings) of the Criminal Justice Act 1987 or section 35 of the Criminal Procedure and
Investigations Act 1996 or section 47 of the Criminal Justice Act 2003.

s.33(1B) - an appeal lies to the Supreme Court, at the instance of the acquitted person or the
prosecutor, from any decision of the Court of Appeal on an application under section
76(1) or (2) of the Criminal Justice Act 2003 (retrial for serious offences).
s.33(2) -

the appeal lies only with the leave of the Court of Appeal or the the Supreme Court;
and leave shall not be granted unless it is certified by the Court of Appeal that a point
of law of general public importance is involved in the decision and it appears to the
Court of Appeal or the the Supreme Court (as the case may be) that the point is one
which ought to be considered by the Supreme Court.

s.33(3) -

except as provided by this Part of this Act and section 13 of the Administration of
Justice Act 1960 (appeal in cases of contempt of court), no appeal shall lie from any
decision of the criminal division of the Court of Appeal.

s.33(4) -

in relation to an appeal under subsection (1B), references in this Part to a defendant
are references to the acquitted person.

6.3.2.

Applications and right to appeal

General
CAA 1968 s.34 2090 : Application for leave to appeal
s.34(1) -

(1A)

an application to the Court of Appeal for leave to appeal to the Supreme Court shall be
made within the period of 28 days beginning with the relevant date; and an application
to the Supreme Court for leave shall be made within the period of 28 days beginning
with the date on which the application for leave is refused by the Court of Appeal.
In subsection (1), “the relevant date” means–
(a)

the date of the Court of Appeal’s decision, or

(b)

if later, the date on which the Court of Appeal gives reasons for its decision.

s.34(2) -

the Supreme Court or the Court of Appeal may, upon application made at any time by
the defendant or, in the case of an appeal under section 33(1B), by the prosecutor,
extend the time within which an application may be made by him to the Supreme Court
or the Court of Appeal under subsection (1) above.

s.34(3) -

an appeal to the Supreme Court shall be treated as pending until any application for
leave to appeal is disposed of and, if leave to appeal is granted, until the appeal is
disposed of; and for purposes of this Part of this Act an application for leave to appeal

2089
2090

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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shall be treated as disposed of at the expiration of the time within which it may be
made, if it is not made within that time.
Contempt of court
BA 1976 s.6 2091 : Offence of absconding by person released on bail
s.6(1) -

if a person who has been released on bail in criminal proceedings fails without
reasonable cause to surrender to custody he shall be guilty of an offence.

s.6(2) -

if a person who—
(a)

has been released on bail in criminal proceedings, and

(b)

having reasonable cause therefore, has failed to surrender to custody,

fails to surrender to custody at the appointed place as soon after the appointed time as
is reasonably practicable he shall be guilty of an offence.
s.6(3) -

it shall be for the accused to prove that he had reasonable cause for his failure to
surrender to custody.

s.6(4) -

a failure to give to a person granted bail in criminal proceedings a copy of the record of
the decision shall not constitute a reasonable cause for that person’s failure to
surrender to custody.

s.6(5) -

an offence under subsection (1) or (2) above shall be punishable either on summary
conviction or as if it were a criminal contempt of court.

AJA 1960 s.13 2092 : Appeal in cases of contempt of court
s.13(1) -

subject to the provisions of this section, an appeal shall lie under this section from any
order or decision of a court in the exercise of jurisdiction to punish for contempt of court
(including criminal contempt); and in relation to any such order or decision the
provisions of this section shall have effect in substitution for any other enactment
relating to appeals in civil or criminal proceedings.

s.13(2) -

an appeal under this section shall lie in any case at the instance of the defendant and,
in the case of an application for committal or attachment, at the instance of the
applicant; and the appeal shall lie—
[…]
(c)

from a decision of a single judge of the High Court on an appeal under this
section, from an order or decision of a Divisional Court or the Court of Appeal
(including a decision of either of those courts on an appeal under this section),
and from an order or decision (except one made in Scotland or Northern Ireland)
of the Court Martial Appeal Court, to the Supreme Court.

s.13(2A) - paragraphs (a) to (c) of subsection (2) of this section do not apply in relation to appeals
under this section from an order or decision of the family court, but (subject to any
provision made under section 56 of the Access of Justice Act 1999 or by or under any
other enactment) such an appeal shall lie to the Court of Appeal.
s.13(3) -

2091
2092

the court to which an appeal is brought under this section may reverse or vary the
order or decision of the court below, and make such other order as may be just; and

Commencement: 17 April 1978, SI 1978/132 art.2.
Commencement: 27 October 1960.
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without prejudice to the inherent powers of any court referred to in subsection (2) of
this section, provision may be made by rules of court rules made under section seven
of the Northern Ireland Act 1962 for authorising the release on bail of an appellant
under this section.
s.13(4) -

Subsections (2) to (4) of section one and section two of this Act shall apply to an
appeal to the Supreme Court under this section as they apply to an appeal to the
Supreme Court under the said section one, except that so much of the said subsection
(2) as restricts the grant of leave to appeal shall apply only where the decision of the
court below is a decision on appeal to that court under this section.

s.13(5) -

in this section “court” includes any tribunal or person having power to punish for
contempt; and references in this section to an order or decision of a court in the
exercise of jurisdiction to punish for contempt of court include references—
(a)

to an order or decision of the High Court, the family court, the Crown Court or the
county court under any enactment enabling that court to deal with an offence as if
it were contempt of court;

(b)

to an order or decision of [the county court, or of any court having the powers of
[the county court, under section 14, 92 or 118 of the County Courts Act 1984;

(c)

to an order or decision of a magistrates’ court under subsection (3) of section 63
of the Magistrates’ Courts Act 1980;

(d)

to an order or decision (except one made in Scotland or Northern Ireland) of the
Court Martial, the Summary Appeal Court or the Service Civilian Court under
section 309 of the Armed Forces Act 2006,

but do not include references to order under section five of the Debtors Act 1869, or
under any provision of the Magistrates’ Courts Act 1980, or the County Courts Act
1984, except those referred to in paragraphs (b) and (c) of this subsection and except
sections 38 and 142 of the last mentioned Act so far as those sections confer
jurisdiction in respect of contempt of court.
s.13(6) -

this section does not apply to a conviction or sentence in respect of which an appeal
lies under Part I of the Criminal Appeal Act 1968, or to a decision of the criminal
division of the Court of Appeal under that Part of that Act.

Minimum term review decisions
Criminal Justice Act 2003 (Mandatory Life Sentences: Appeals in Transitional Cases) Order
2005 (SI 2005/2798) art.12 2093 : Right of appeal to the Supreme Court
art.12(1) - an appeal lies to the Supreme Court at the instance of the defendant or the prosecutor,
from any decision of the Court of Appeal on an appeal to that court under paragraph
14(1) of Schedule 22 to the 2003 Act.
art.12(2) - the appeal lies only with the leave of the Court of Appeal or the Supreme Court; and
leave shall not be granted unless it is certified by the Court of Appeal that a point of law
of general public importance is involved in the decision and it appears to the Court of
Appeal or the Supreme Court (as the case may be) that the point is one which ought to
be considered by the Supreme Court.

2093

Commencement: 3 November 2005, SI 2005/2798 art.1
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Criminal Justice Act 2003 (Mandatory Life Sentences: Appeals in Transitional Cases) Order
2005 (SI 2005/2798) art.14 2094 : Hearing and disposal of appeal
art.14(3) - for the purpose of disposing of an appeal, the Supreme Court may exercise any
powers of the Court of Appeal or may remit the case to the Court of Appeal
Sentence review under SOCPA
Serious Organised Crime and Police Act 2005 (Appeals under Section 74) Order 2006 (SI
2006/2135) art.15 2095 : Right of appeal to the Supreme Court
art.15(1) - an appeal lies to the Supreme Court at the instance of the offender or a specified
prosecutor, from any decision of the Court of Appeal on an appeal to that court under
section 74(8) of the Act.
art.15(2) - the appeal lies only with the leave of the Court of Appeal or the Supreme Court.
art.15(3) - leave shall not be granted unless it is certified by the Court of Appeal that a point of law
of general public importance is involved in the decision and it appears to the Court of
Appeal or the Supreme Court (as the case may be) that the point is one which ought to
be considered by the Supreme Court.
Serious Crime Prevention Order
SCA 2007 s.24 2096 : Appeals from Crown Court
s.24(6) -

an appeal against a decision of the Court of Appeal on an appeal to that court under
subsection (1) or (2) may be made to the Supreme Court by any person who was a
party to the proceedings before the Court of Appeal.

Attorney General’s References
CJA 1988 s.36 2097 : Reviews of sentencing
s.36(5) -

where the Court of Appeal have concluded their review of a case referred to them
under this section the Attorney General or the person to whose sentencing the
reference relates may refer a point of law involved in any sentence passed on that
person in the proceeding to the Supreme Court for its opinion, and the Supreme Court
shall consider the point and give its opinion on it accordingly, and either remit the case
to the Court of Appeal to be dealt with or itself deal with the case.

s.36(6) -

a reference under subsection (5) above shall be made only with the leave of the Court
of Appeal or the Supreme Court; and leave shall not be granted unless it is certified by
the Court of Appeal that the point of law is of general public importance and it appears
to the Court of Appeal or the Supreme Court (as the case may be) that the point is one
which ought to be considered by the Supreme Court.

s.36(7) -

for the purpose of dealing with a case under this section the Supreme Court may
exercise any powers of the Court of Appeal.

2094

Commencement: 3 November 2005, SI 2005/2798 art.1
Commencement: 28 August 2006, SI 2006/2135 art.1
2096
Commencement: Subsections (9) and (10) in force 1 March 2008, SI 2008/219 art.3(a). Subsections (1)
to (8) and (11) and (12) in force 6 April 2008, SI 2008/755 art.15(1)(d).
2097
Commencement: 1 February 1989, SI 1989/1 art.2(a).
2095
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6.3.3.

The hearing

CAA 1968 s.35 2098 : Hearing and disposal of appeal
s.35(3) -

for the purpose of disposing of an appeal, the Supreme Court may exercise any
powers of the Court of Appeal or may remit the case to the Court.

6.3.4.

Bail

CAA 1968 s.36 2099 : Bail on appeal by defendant
s.36 -

the Court of Appeal may, subject to section 25 of the Criminal Justice and Public Order
Act 1994, if it seems fit, on the application of a person appealing or applying for leave
to appeal to the Supreme Court, other than a person appealing or applying for leave to
appeal from a decision on an appeal under Part 9 of the Criminal Justice Act 2003 or
section 9(11) of the Criminal Justice Act 1987 or section 35 of the Criminal Procedure
and Investigations Act 1996 (appeals against orders or rulings at preparatory hearings)
or section 47 of the Criminal Justice Act 2003, grant him bail pending the determination
of his appeal.

6.3.5.

Appeals by the Crown

Appeals by the Crown: Detention of defendant
CAA 1968 s.37 2100 : Detention of defendant on appeal by the Crown
s.37(1) -

the following provisions apply where, immediately after a decision of the Court of
Appeal from which an appeal lies to the Supreme Court, the prosecutor is granted or
gives notice that he intends to apply for, leave to appeal.

s.37(2) -

if, but for the decision of the Court of Appeal, the defendant would be liable to be
detained, the Court of Appeal shall make—
(a)

an order providing for his detention, or directing that he shall not be released
except on bail (which may be granted by the Court as under section 36 above),
so long as the appeal is pending, or

(b)

an order that he be released without bail.

s.37(2A) - the Court may make an order under subsection (2)(b) only if they think that it is in the
interests of justice that the defendant should not be liable to be detained as a result of
the decision of the [Supreme Court] on the appeal.
s.37(3) -

an order under subsection (2)(a) shall (unless the appeal has previously been disposed
of) cease to have effect at the expiration of the period for which the defendant would
have been liable to be detained but for the decision of the Court of Appeal.

s.37(4) -

where an order is made under subsection (2)(a) in the case of a defendant who, but for
the decision of the Court of Appeal, would be liable to be detained in pursuance of—
(a)

2098

an order or direction under Part III of the Mental Health Act 1983 (otherwise than
under section 35, 36 or 38 of that Act) (admission to hospital of persons
convicted by criminal courts); or

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2100
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
2099
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(b)

a hospital order made by virtue of section 5(2)(a) of the Criminal Procedure
(Insanity) Act 1964 (powers to deal with persons not guilty by reason of insanity
or unfit to plead etc),

the order under subsection (2)(a) shall be one authorising his continued detention in
pursuance of the order or direction referred to in paragraph (a) or (b) of this subsection;
and the provisions of the Mental Health Act 1983 with respect to persons liable to be
detained as mentioned in this subsection (including provisions as to the renewal of
authority for detention and the removal or discharge of patients) shall apply
accordingly.
s.37(4A) - where an order is made under subsection (2)(a) in the case of a defendant who, but for
the decision of the Court of Appeal, would be liable to be detained in pursuance of a
remand under section 36 of the Mental Health Act 1983 or an interim hospital order
under section 38 of that Act, the order may, if the Court of Appeal thinks fit, be one
authorising his continued detention in a hospital or mental nursing home and in that
event—

s.37(5) -

(a)

subsection (3) of this section shall not apply to the order;

(b)

Part III of the said Act of 1983 shall apply to him as if he had been ordered under
this section to be detained in custody so long as an appeal to the Supreme Court
is pending and were detained in pursuance of a transfer direction together with a
restriction direction; and

(c)

if the defendant, having been subject to an interim hospital order, is detained by
virtue of this subsection and the appeal by the prosecutor succeeds, subsection
(2) of the said section 31 (power of court to make hospital order in the absence of
an offender who is subject to an interim hospital order) shall apply as if the
defendant were still subject to an interim hospital order.

the defendant shall not be liable to be detained again as a result of the decision of the
Supreme Court on the appeal if—
(a)

the Court of Appeal have made an order under subsection (2)(b), or

(b)

the Court have made an order under subsection (2)(a) but the order has ceased
to have effect by virtue of subsection (3) or the defendant has been released or
discharged by virtue of subsection (4) or (4A).

Community orders: Appeals by the Crown
CAA 1968 s.37A 2101 : Continuation of community treatment order on appeal by the Crown
s.37A(1) - the following provisions apply where, immediately after a decision of the Court of
Appeal from which an appeal lies to the Supreme Court, the prosecutor is granted, or
gives notice that he intends to apply for, leave to appeal.
s.37A(2) - if, but for the decision of the Court of Appeal, the defendant would be liable to recall,
the Court of Appeal may make an order under this section.
s.37A(3) - for the purposes of this section, a person is liable to recall if he is subject to a
community treatment order (within the meaning of the Mental Health Act 1983) and,
when that order was made, he was liable to be detained in pursuance of an order or
direction under Part 3 of that Act.

2101

Commencement: 3 November 2008, as inserted by MHA 1983 Sch.4 para.2(3), SI 2008/1900 art.2(i).
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s.37A(4) - an order under this section is an order providing for the continuation of the community
treatment order and the order or direction under Part 3 of that Act so long as an appeal
to the Supreme Court is pending.
s.37A(5) - where an order is made under this section the provisions of the Mental Health Act 1983
with respect to persons liable to recall (including provisions as to the extension of the
community treatment period, the removal or discharge of community patients, the
revocation of community treatment orders and the re-detention of patients following
revocation) shall apply accordingly.
s.37A(6) - an order under this section shall (unless the appeal has previously been disposed of)
cease to have effect at the expiration of the period for which the defendant would, but
for the decision of the Court of Appeal, have been–
(a)

liable to recall; or

(b)

where the community treatment order is revoked, liable to be detained in
pursuance of the order or direction under Part 3 of the Mental Health Act 1983.

s.37A(7) - where the Court of Appeal have power to make an order under this section, and either
no such order is made or the defendant is discharged, by virtue of subsection (5) or (6)
of this section, before the appeal is disposed of, the defendant shall not be liable to be
again detained as the result of the decision of the Supreme Court on the appeal.

6.3.6.

Presence of defendant at appeal

CAA 1968 s.38 2102 : Presence of defendant at hearing
s.38 -

a defendant who has been convicted of an offence, or in whose case an order under
section 77 of the Criminal Justice Act 2003 or a declaration under section 77(4) of that
Act has been made, and who is detained pending an appeal to the Supreme Court
shall not be entitled to be present on the hearing of the appeal or of any proceedings
preliminary or incidental thereto, except where an order of the Supreme Court
authorises him to be present, or where the Supreme Court or the Court of Appeal, as
the case may be, give him leave to be present.

6.3.7.

Effect of appeal on sentence

CAA 1968 s.43 2103 : Effect of appeal on sentence
s.43(1) -

where a person subject to a sentence is granted bail under section 36 or 37 of this Act,
the time during which he is released on bail shall be disregarded in computing the term
of his sentence.

s.43(2) -

subject to the foregoing subsection, any sentence passed on an appeal to the
Supreme Court in substitution for another sentence shall, unless the Supreme Court or
the Court of Appeal otherwise direct, begin to run from the time when the other
sentence would have begun to run.

2102
2103

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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6.3.8.

Powers of single judge

CAA 1968 s.44 2104 : Powers of Court of Appeal under Part II which are exercisable by single
judge
s.44(1) -

there may be exercised by a single judge—
(a)

(b)

the powers of the Court of Appeal under this Part of the Act—
(i)

to extend the time for making an application for leave to appeal;

(ii)

to make an order for or in relation to bail; and

(iii)

to give leave for a person to be present at the hearing of any proceedings
preliminary or incidental to an appeal; and

their powers to make orders for the payment of costs under sections 16 and 17 of
the Prosecution of Offences Act 1985 in proceedings under this Part of this Act,
[but where the judge refuses an application to exercise any of the said powers
the applicant shall be entitled to have the application determined by the Court of
Appeal.]

s.44(2) -

the power of the Court of Appeal to suspend a person’s disqualification under section
40(3) of the Road Traffic Offenders Act 1988 may be exercised by a single judge, but
where the judge refuses an application to exercise that power the applicant shall be
entitled to have the application determined by the Court of Appeal.

s.44(3) -

the power of the Court of Appeal, under section 130 of the Licensing Act 2003, to
suspend an order under section 129 of that Act may be exercised by a single judge,
but where the judge refuses an application to exercise that power the applicant shall be
entitled to have the application determined by the Court of Appeal.

6.3.9.

Cases involving death

CAA 1968 s.44A 2105 : Appeals in cases of death
s.44A(1) - where a person has died—
(a)

any relevant appeal which might have been begun by him had he remained alive
may be begun by a person approved by the Court of Appeal; and

(b)

where any relevant appeal was begun by him while he was alive or is begun in
relation to his case by virtue of paragraph (a) above or by a reference by the
Criminal Cases Review Commission, any further step which might have been
taken by him in connection with the appeal if he were alive may be taken by a
person so approved.

s.44A(2) - in this section “relevant appeal” means —

2104
2105

(a)

an appeal section 1, 9, 12 or 15 of this Act; or

(b)

an appeal under section 33 of this Act from any decision of the Court of Appeal
on an appeal under any of those sections.

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 January 1996 as inserted by CAA 1995 s.7, except to the extent that it related to
references by the Criminal Cases Review Commission, SI 1995/3061 art.3(b). In force 31 March 1997
otherwise, SI 1997/402 art.3(b).
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s.44A(3) - approval for the purposes of this section may only be given to:
(a)

the widow or widower or surviving civil partner of the dead person;

(b)

a person who is the personal representative (within the meaning of section
55(1)(xi) of the Administration of Estates Act 1925) of the dead person; or

(c)

any other person appearing to the Court of Appeal to have, by reason of a family
or similar relationship with the dead person, a substantial financial or other
interest in the determination of a relevant appeal relating to him.

s.44A(4) - except in the case of an appeal begun by a reference by the Criminal Cases Review
Commission, an application for such approval may not be made after the end of the
period of one year beginning with the date of death.
s.44A(5) - where this section applies, any reference in this Act to the appellant shall, where
appropriate, be construed as being or including a reference to the person approved
under this section.
s.44A(6) - the power of the Court of Appeal to approve a person under this section may be
exercised by a single judge in the same manner as by the Court of Appeal and subject
to the same provisions; but if the single judge refuses the application, the applicant
shall be entitled to have the application determined by the Court of Appeal.

6.3.10.

Interpretation

CAA 1968 s.45 2106 : Construction of references in Parts I and II to Court of Appeal and a
single judge
s.45(1) -

references in Parts I and II and sections 44A and 51 of this Act to the Court of Appeal
shall be construed as references to the criminal division of the Court.

s.45(2) -

the references in sections 23A, 31 to 31C, 44 and 44A of this Act to a single judge are
to any judge of the Court of Appeal or the High Court.

CAA 1968 s.51 2107 : Interpretation
s.51(1) -

in this Act, except where the context otherwise requires—
“appeal”, where used in Part I or II of this Act, means appeal under that Part, and
“appellant” has a corresponding meaning and in Part I includes a person who has
given notice of application for leave to appeal;
“the court of trial”, in relation to an appeal, means the court from which the appeal lies;
“duly approved”, in relation to a registered medical practitioner, means approved for the
purposes of section 12 of the Mental Health Act 1983 by the Secretary of State, or by
another person by virtue of section 12ZA or 12ZB of that Act, as having special
experience in the diagnosis or treatment of mental disorder;
“the judge of the court of trial” means, where the Crown Court comprises justices of the
peace, the judge presiding;
“registered medical practitioner” means a fully registered person within the meaning of
the Medical Act 1983 who holds a licence to practise;
“under disability” has the meaning assigned to it by section 4 of the Criminal Procedure
(Insanity) Act 1964 (unfitness to plead); and

2106
2107

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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s.51(1A) - in Part 2 of this Act “the defendant”—
(a)

in relation to an appeal under section 33(1) of this Act against a decision of the
Court of Appeal on an appeal under Part 1 of this Act, means the person who
was the appellant before the Court of Appeal,

(b)

in relation to an appeal under section 33(1) of this Act against any other decision,
means a defendant in the proceedings before the Crown Court who was a party
to the proceedings before the Court of Appeal, and

(c)

in relation to an appeal under section 33(1B) of this Act, shall be construed in
accordance with section 33(4) of this Act;

and “prosecutor” shall be construed accordingly.
s.51(2) -

any expression used in this Act which is defined in section 145(1) and (1AA) of the
Mental Health Act 1983 has the same meaning in this Act as in that Act.

s.51(2A) - Subsections (2) and (3) of section 54 of the Mental Health Act 1983 shall have effect
with respect to proof of the appellant’s mental condition for the purposes of section 6or
14 of this Act as they have effect with respect to proof of an offender’s mental condition
for the purposes of section 37(2)(a) of that Act.
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6.4

Attorney General’s references

6.4.1.

At the Crown Court

Goodyear indications: Advocate must warn defendant
R. v Goodyear [2005] EWCA Crim 888; [2006] 1 Cr. App. R. (S.) 6 (p.23)
…the advocate is personally responsible for ensuring that his client fully appreciates
that…any sentence indication given by the judge remains subject to the entitlement of
the Attorney General (where it arises) to refer an unduly lenient sentence to the Court
of Appeal… (Lord Woolf CJ, at [65])
Attorney General’s Reference (No.40 of 1996) [1997] 1 Cr. App. R. (S.) 357
An indication of sentence at the Crown Court is a matter to be taken into account but it does not
preclude the court from increasing the sentence.

6.4.2.

Power to refer sentences

Power to refer
CJA 1988 s.36 2108 : Reviews of sentencing
s.36(1) -

if it appears to the Attorney General—
(a)

that the sentencing of a person in a proceeding in the Crown Court has been
unduly lenient; and

(b)

that the case is one to which this Part of this Act applies,

he may, with the leave of the Court of Appeal, refer the case to them for them to review
the sentencing of that person; and on such a reference the Court of Appeal may—
(i)

quash any sentence passed on him in the proceeding; and

(ii)

in place of it pass such sentence as they think appropriate for the case and as
the court below had power to pass when dealing with him.

What does ‘unduly lenient’ mean?
CJA 1988 s.36 2109 : Reviews of sentencing
s.36(2) -

2108
2109

without prejudice to the generality of subsection (1) above, the condition specified in
paragraph (a) of that subsection may be satisfied if it appears to the Attorney General
that the judge;
(a)

erred in law as to his powers of sentencing; or

(b)

failed to impose a sentence required by—
(zi)

section 1(2B) or 1A(5) of the Prevention of Crime Act 1953;

(i)

section 51A(2) of the Firearms Act 1968;

(ia)

section 139(6B), 139A(5B) or 139AA(7) of this Act;

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 1 February 1989, SI 1989/1 art.2(a).
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(ii)

section 110(2) or 111(2) of the Powers of Criminal Courts (Sentencing) Act
2000;

(iii)

section 224A, 225(2) or 226(2) of the Criminal Justice Act 2003; or

(iv)

under section 29(4) or (6) of the Violent Crime Reduction Act 2006.

Cases which may be referred
CJA 1988 s.35 2110 : Scope of Part IV
s.35(1) -

a case to which this Part of this Act applies may be referred to the Court of Appeal
under section 36 below.

s.35(2) -

subject to Rules of Court, the jurisdiction of the Court of Appeal under section 36 below
shall be exercised by the criminal division of the Court, and references to the Court of
Appeal in this Part of this Act shall be construed as references to that division.

s.35(3) -

this Part of this Act applies to any case —
(a)

of a description specified in an order under this section; or

(b)

in which sentence is passed on a person—
(i)

for an offence triable only on indictment; or

(ii)

for an offence of a description specified in an order under this section.

s.35(4) -

the Secretary of State may by order made by statutory instrument provide that this Part
of this Act shall apply to any case of a description specified in the order or to any case
in which sentence is passed on a person for an offence triable either way of a
description specified in the order.

s.35(5) -

a statutory instrument containing an order under this section shall be subject to
annulment in pursuance of a resolution of either House of Parliament.

s.35(6) -

in this Part of this Act “sentence” has the same meaning as in the Criminal Appeal Act
1968, except that it does not include an interim hospital order under Part III of the
Mental Health Act 1983, and “sentencing” shall be construed accordingly.

Criminal Justice Act 1988 (Reviews of Sentencing) Order 2006 (SI 2006/1116) 2111
art.2 -

Part IV of the Criminal Justice Act 1988 (reviews of sentencing) shall apply to any case
of a description specified in Schedule 1.

Criminal Justice Act 1988 (Reviews of Sentencing) Order 2006 (SI 2006/1116) 2112 Sch.1
para.1 -

any case tried on indictment—
(a)

following a notice of transfer given under section 4 of the Criminal Justice Act
1987 (notices of transfer and designated authorities) by an authority designated
for that purpose under subsection (2) of that section; or

2110

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 16 May 2006, SI 2006/1116 art.1(1). Note that this SI replaced earlier SIs setting out
cases to which Part 4 of the 1988 Act applied.
2112
Commencement: 16 May 2006, SI 2006/1116 art.1(1). Note that this SI replaced earlier SIs setting out
cases to which Part 4 of the 1988 Act applied. Para.1A in force 6 August 2012 as inserted by SI
2012/1833 art.2(2)(a).
2111
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(b)

para.1A -

para.2 -

any case tried on indictment—
(a)

following a notice given under section 51B of the Crime and Disorder Act 1998
(notices in serious or complex fraud cases); or

(b)

following such a notice, in which one or more of the counts in respect of which
sentence is passed relates to a charge—
(i)

which was dismissed under paragraph 2 of Schedule 3 to the Crime and
Disorder Act 1998 (applications for dismissal); and

(ii)

on which further proceedings were brought by means of the preferment of a
voluntary bill of indictment.

any case in which sentence is passed on a person for one of the following offences:
(a)

an offence under section 16 of the Offences against the Person Act 1861 (threats
to kill);

(b)

an offence under section 5(1) of the Criminal Law Amendment Act 1885
(defilement of a girl between 14 and 17);

(c)

an offence under section 1 of the Children and Young Persons Act 1933 (cruelty
to persons under 16) or section 20 of the Children and Young Persons Act
(Northern Ireland) 1968 (cruelty to persons under 16);

(d)

an offence under section 6 of the Sexual Offences Act 1956 (unlawful sexual
intercourse with a girl under 16), section 14 or 15 of that Act (indecent assault on
a woman or on a man), section 52 of the Offences against the Person Act 1861
(indecent assault upon a female), or Article 21 of the Criminal Justice (Northern
Ireland) Order 2003 (indecent assault on a male);

(e)

an offence under section 1 of the Indecency with Children Act 1960 or section 22
of the Children and Young Persons Act (Northern Ireland) 1968 (indecent
conduct with a child);

(f)

an offence under section 4(2) or (3) (production or supply of a controlled drug),
section 5(3) (possession of a controlled drug with intent to supply) or section 6(2)
(cultivation of cannabis plant) of the Misuse of Drugs Act 1971;

(g)

an offence under section 54 of the Criminal Law Act 1977 or Article 9 of the
Criminal Justice (Northern Ireland) Order 1980 (inciting a girl under 16 to have
incestuous sexual intercourse);

(h)

an offence under section 50(2) or (3), section 68(2) or section 170(1) or (2) of the
Customs and Excise Management Act 1979, insofar as those offences are in
connection with a prohibition or restriction on importation or exportation of either:

(i)

1282

in which one or more of the counts in respect of which sentence is passed relates
to a charge which was dismissed under section 6(1) of the Criminal Justice Act
1987 (applications for dismissal) and on which further proceedings were brought
by means of preferment of a voluntary bill of indictment.

(i)

a controlled drug within the meaning of section 2 of the Misuse of Drugs Act
1971, such prohibition or restriction having effect by virtue of section 3 of
that Act; or

(ii)

an article prohibited by virtue of section 42 of the Customs Consolidation
Act 1876 but only insofar as it relates to or depicts a person under the age
of 16;

offences under sections 29 to 32 of the Crime and Disorder Act 1998 (racially or
religiously aggravated assaults; racially or religiously aggravated criminal
damage; racially or religiously aggravated public order offences; racially or
religiously aggravated harassment etc);
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para.3 -

(j)

an offence under section 4 of the Asylum and Immigration (Treatment of
Claimants, etc.) Act 2004 (trafficking people for exploitation);

(k)

an offence under section 71 of the Coroners and Justice Act 2009 (slavery,
servitude and forced or compulsory labour);

(l)

an offence under section 1 (slavery, servitude and forced or compulsory labour),
2 (human trafficking) or 4 (committing an offence with intent to commit a human
trafficking offence) of the Modern Slavery Act 2015.

to the extent that Part IV of the Criminal Justice Act 1988 does not apply by virtue of
section 35(3)(b)(i), any case in which sentence is passed on a person for an offence
under one of the following sections of the Sexual Offences Act 2003:
(a)

section 3 (sexual assault);

(b)

section 4 (causing a person to engage in sexual activity without consent);

(c)

section 7 (sexual assault of a child under 13);

(d)

section 8 (causing or inciting a child under 13 to engage in sexual activity);

(e)

section 9 (sexual activity with a child);

(f)

section 10 (causing or inciting a child to engage in sexual activity);

(g)

section 11 (engaging in sexual activity in the presence of a child);

(h)

section 12 (causing a child to watch a sexual act);

(i)

section 14 (arranging or facilitating commission of a child sex offence);

(j)

section 15 (meeting a child following sexual grooming etc);

(k)

section 25 (sexual activity with a child family member);

(l)

section 47 (paying for sexual services of a child);

(m)

section 48 (causing or inciting child prostitution or pornography);

(n)

section 49 (controlling a child prostitute or a child involved in pornography);

(o)

section 50 (arranging or facilitating child prostitution or pornography);

(p)

section 52 (causing or inciting prostitution for gain);

(q)

section 57 (trafficking into the UK for sexual exploitation);

(r)

section 58 (trafficking within the UK for sexual exploitation);

(s)

section 59 (trafficking out of the UK for sexual exploitation);

(sa) section 59A (trafficking people for sexual exploitation); 2113
(t)

section 61 (administering a substance with intent).

para.4(1) - any case in which sentence is passed on a person for—

2113

(a)

attempting to commit a relevant offence;

(b)

inciting the commission of a relevant offence; or

(c)

an offence under section 44 or 45 of the Serious Crime Act 2007 (encouraging or
assisting an offence) in relation to a relevant offence.

SI 2015/1472 made amendments to the 2006 order (see regs.2 and 3). The references to SOA 2003
ss.59 and 59A were not removed. SI 2015/1472 reg.3 contains a saving provision for the repeal of SOA
2003 s.59A for offences committed wholly or partly prior to 31 July 2015. For that reason it remains in the
2006 Order enabling a) offences of trafficking committed pre-31 July 2015 to be charged under the 2003
Act and b) the AG to refer any sentences imposed for that offence to the CACD.
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para.4(2) - In this paragraph, “a relevant offence” means an offence set out in paragraph 2(a) to
(h), (j) or (k) or paragraph 3.
Deferred sentences
Attorney General’s reference (No.22 of 1992) (1993) 14 Cr. App. R. (S.) 435
A deferred sentence is within the meaning of the statute. It can therefore be referred under s.36.

6.4.3.

Pre-hearing matters

Notices of application for leave to refer
CJA 1988 s.36 2114 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.1 -

notice of an application for leave to refer a case to the Court of Appeal under section
36 above shall be given within 28 days from the day on which the sentence, or the last
of the sentences, in the case was passed.

para.2 -

if the registrar of criminal appeals is given notice of a reference or application to the
Court of Appeal under section 36 above, he shall—
(a)

take all necessary steps for obtaining a hearing of the reference or application;
and

(b)

obtain and lay before the Court in proper form all documents, exhibits and other
things which appear necessary for the proper determination of the reference or
application.

Defendant obtaining documents
CJA 1988 s.36 2115 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.3 -

rules of court may enable a person to whose sentencing such a reference or
application relates to obtain from the registrar any documents or things, including
copies or reproductions of documents, required for the reference or application and
may authorise the registrar to make charges for them in accordance with scales and
rates fixed from time to time by the Treasury.

Rules of court
Criminal Appeal (Reviews of Sentencing) Rules 1989 (SI 1989/19) 2116
r.1 -

2114

these Rules may be cited as the Criminal Appeal (Reviews of Sentencing) Rules 1989
and shall come into force on 1st February 1989.

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 1 February 1989, SI 1989/1 art.2(a).
2116
Commencement: 1 February 1989, SI 1989/19
2115
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r.2 -

in these Rules–
“the Act” means the Criminal Justice Act 1988;
“application” means an application by the Attorney General to the Court for leave to
make a reference;
“the Court” means the Criminal Division of the Court of Appeal;
“reference” means a reference under section 36 of the Act by the Attorney General of a
case to the Court for them to review the sentencing of a person (in these Rules called
“the offender”) in a proceeding in the Crown Court;
“the registrar” means the registrar of criminal appeals.

r.3(1) -

every application shall be in writing and shall–
(a)

(b)

specify–
(i)

the name of the offender;

(ii)

the date on which, and the offence of which, he was convicted;

(iii)

the sentence passed on him in respect of that offence;

(iv)

the date on which the sentence was passed (if later than the date under
sub-paragraph (ii) above); and

(v)

the judge by whom, and the location of the Crown Court at which, the
sentence was passed; and

state the reason why it appears to the Attorney General that the sentencing of the
offender was unduly lenient.

r.3(2) -

an application shall be entitled “Reference under section 36 of the Criminal Justice Act
1988” together with the year and number of the application and the name of the
offender.

r.4 -

the sending of the application to the registrar shall constitute the giving of notice of the
application for the purpose of paragraph 1 of Schedule 3 to the Act (notice to be given
within 28 days of passing of sentence).

r.5(1) -

the registrar shall, as soon as practicable after receiving the application, cause to be
served on the offender a copy of it together with a notice which–
(a)

informs him that the result of any reference could be that the Court would quash
the sentence passed on him in the proceeding and in place of it pass such
sentence as they thought appropriate for the case and as the court below had
power to pass when dealing with him (including a greater punishment);

(b)

informs him of the effect of paragraphs 6 (entitlement of offender to be present at
hearing of reference, although he may be in custody), 7 (offender in custody
requires leave of Court to be present at hearing of application), 8 (power of Court
to pass sentence on offender who is not present) and 11 (entitlement of offender
to reasonable costs out of central funds) of Schedule 3 to the Act;

(c)

invites him, within such period as the registrar may specify (being not less than
14 days from the date of service on him of the notice), to serve notice on the
registrar if he wishes–
(i)

to apply to the Court for leave to be present under paragraph 7 of Schedule
3 to the Act;

(ii)

to present any argument to the Court on the hearing of the application or, if
leave is given, of the reference, and whether to present it in person or by
counsel on his behalf;
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(d)

draws to his attention the effect of rule 9 below (supply of documentary and other
exhibits); and

(e)

advises him to consult a solicitor as to his position as soon as possible.

r.5(2) -

the Court shall not hear argument by or on behalf of the Attorney General until the
period specified by the registrar has expired unless the offender agrees or has
indicated that he does not wish to present any argument to the Court.

r.6(1) -

every reference shall be in writing and shall–
(a)

contain the information required by paragraph (a) of rule 3(1) above to be
specified in an application;

(b)

summarise the arguments intended to be put to the Court; and

(c)

specify the authorities intended to be cited.

r.6(2) -

the reference shall bear the same title as the application.

r.6(3) -

subject to paragraph (4) below, the reference shall be sent on behalf, of the Attorney
General to the registrar, who shall, as soon as practicable after receiving it, cause to be
served a copy of it on the offender.

r.6(4) -

where the Court give leave for a case to be referred to them and are satisfied that the
document comprising the application also contains the material required by paragraph
(1) above to be contained in a reference, the Court may order that the document be
treated for the purpose of these Rules as the reference; and in that case paragraph (3)
above shall not apply.

r.7 -

the Attorney General may withdraw or amend an application or reference at any time
before the Court have begun the hearing of the application or reference as the case
may be, or, after that, and until the Court have given their decision, may withdraw or
amend the application or reference by leave of the court, and notice of such withdrawal
or amendment shall be served on the registrar and on the offender on behalf of the
Attorney General.

r.8 -

the registrar may require the court of trial to furnish the Court with any assistance or
information which they may require for the purpose of exercising their jurisdiction.

r.9(1) -

the registrar shall, on request, supply to the offender copies or reproductions of
documents or other things required for the application or reference and in such case
may make charges in accordance with scales and rates fixed from time to time by the
Treasury.

r.9(2) -

the registrar shall, on request, make arrangements for the offender to inspect any
document or other thing required for the application or reference.

r.9(3) -

this rule shall not apply to the supply of transcripts of any proceedings or part of
proceedings.

r.10(1) -

for the purpose of these Rules service of a document on the offender may be effected–
(a)

in the case of a document to be served on a body corporate by delivering it to the
secretary or clerk of the body at its registered or principal office or sending it by
post addressed to the secretary or clerk of the body at that office; and

(b)

in the case of a document to be served on any other person–
(i)
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r.10(2) -

(ii)

by leaving it for him with some person at his last known or usual place of
abode; or

(iii)

by sending it by post addressed to him at his last known or usual place of
abode.

for the purpose of these Rules service of a document on the registrar may be effected–
(a)

in the case of an offender who is in custody, by delivering it to the person having
custody of him;

(b)

by delivering it to the registrar;

(c)

by addressing it to him and leaving it at his office in the Royal Courts of Justice,
London WC2; or

(d)

by sending it by post addressed to him at the said office.

r.10(3) -

a person having custody of an offender and to whom a document is delivered in
pursuance of paragraph (2)(a) above shall endorse on it the date of delivery and cause
it to be forwarded to the registrar.

6.4.4.

The hearing

Sentencing judge may not hear reference
CJA 1988 s.36 2117 : Reviews of sentencing
s.36(4) -

no judge shall sit as a member of the Court of Appeal on the hearing of, or shall
determine any application in proceedings incidental or preliminary to, a reference under
this section of a sentence passed by himself.

Presence of defendant at reference
CJA 1988 s.36 2118 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.6 -

except as provided by paragraphs 7 and 8 below, a person whose sentencing is the
subject of a reference to the Court of Appeal under section 36 above shall be entitled
to be present, if he wishes it, on the hearing of the reference, although he may be in
custody.

para.7 -

a person in custody shall not be entitled to be present—

para.8 -

2117
2118

(a)

on an application by the Attorney General for leave to refer a case; or

(b)

on any proceedings preliminary or incidental to a reference, unless the Court of
Appeal give him leave to be present.

the power of the Court of Appeal to pass sentence on a person may be exercised
although he is not present.

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 1 February 1989, SI 1989/1 art.2(a).
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Two or more sentences
CJA 1988 s.36 2119 : Reviews of sentencing
s.36(3) -

for the purposes of this Part of this Act any two or more sentences are to be treated as
passed in the same proceeding if they would be so treated for the purposes of section
11 of the Criminal Appeal Act 1968.

Power of the court
R. v Hughes [2010] EWCA Crim 1026
At the hearing of the Attorney General’s Reference this court had, at least in theory, the power not
only to uphold or increase the original sentence, but also to reduce it or to impose a different form
of sentence. (David Clarke J, at [6])
Test to apply
Attorney General’s Reference (No.4 of 1989) (1989) 11 Cr. App. R. (S.) 517
The first thing to be observed is that it is implicit in the section that this Court may only increase
sentences which it concludes were unduly lenient. It cannot, we are confident, have been the
intention of Parliament to subject defendants to the risk of having their sentences increased—with
all the anxiety that that naturally gives rise to—merely because in the opinion of this Court the
sentence was less than this Court would have imposed. A sentence is unduly lenient, we would
hold, where it falls outside the range of sentences which the judge, applying his mind to all the
relevant factors, could reasonably consider appropriate. In that connection regard must of course
be had to reported cases, and in particular to the guidance given by this Court from time to time in
the so-called guideline cases. However it must always be remembered that sentencing is an art
rather than a science; that the trial judge is particularly well placed to assess the weight to be given
to various competing considerations; and that leniency is not in itself a vice. That mercy should
season justice is a proposition as soundly based in law as it is in literature.
The second thing to be observed about the section is that, even where it considers that the
sentence was unduly lenient, this Court has a discretion as to whether to exercise its powers.
Without attempting an exhaustive definition of the circumstances in which this Court might refuse
to increase an unduly lenient sentence, we mention one obvious instance: where in the light of
events since the trial it appears either that the sentence can be justified or that to increase it would
be unfair to the offender or detrimental to others for whose well-being the Court ought to be
concerned. (Lord Lane CJ, at p.521)
Court will consider only material available at the Crown Court
Attorney General’s Reference (No. 19 of 2005) (R. v WB) [2006] EWCA Crim 785
The Court stated that it was not the function of the Court of Appeal to substitute, in light of new
material, its own view of what the sentence ought now to be. Rather, its task was to decide
whether the judge’s sentence, in light of the material before him (or her) could properly be
characterised as having been unduly lenient.

2119

Commencement: 1 February 1989, SI 1989/1 art.2(a).
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Murder minimum terms: Don’t take account of double jeopardy
s.36(3A) - where a reference under this section relates to an order under subsection (2) of section
269 of the Criminal Justice Act 2003 (determination of minimum term in relation to
mandatory life sentence), the Court of Appeal shall not, in deciding what order under
that section is appropriate for the case, make any allowance for the fact that the person
to whom it relates is being sentenced for a second time.
Costs
CJA 1988 s.36 2120 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.11(1) - where on a reference to the Court of Appeal under section 36 above or a reference to
the Supreme Court under subsection (5) of that section the person whose sentencing
is the subject of the reference appears by counsel for the purpose of presenting any
argument to the Court of Appeal or the Supreme Court, he shall be entitled to the
payment out of central funds of such funds as are reasonably sufficient to compensate
him for expenses properly incurred by him for the purpose of being represented on the
reference; and any amount recoverable under this paragraph shall be ascertained, as
soon as practicable, by the registrar of criminal appeals or, as the case may be, under
Supreme Court Rules.
para.11(2) - sub-paragraph (1) has effect subject to—
(a)

sub-paragraph (3), and

(b)

regulations under section 20(1A)(d) of the Prosecution of Offences Act 1985 (as
applied by this paragraph).

para.11(3) - a person is not entitled under sub-paragraph (1) to the payment of sums in respect of
legal costs (as defined in section 16A of the Prosecution of Offences Act 1985)
incurred in proceedings in the Court of Appeal.
para.11(4) - subsections (1A) to (1C) and (3) of section 20 of the Prosecution of Offences Act 1985
(regulations as to amounts ordered to be paid out of central funds) apply in relation to
funds payable out of central funds under sub-paragraph (1) as they apply in relation to
amounts payable out of central funds in pursuance of costs orders made under section
16 of that Act.

2120

Commencement: 1 February 1989, SI 1989/1 art.2(a).
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6.4.5.

Appeals from the Court of Appeal

Power to refer case to Supreme Court
CJA 1988 s.36 2121 : Reviews of sentencing
s.36(5) -

where the Court of Appeal have concluded their review of a case referred to them
under this section the Attorney General or the person to whose sentencing the
reference relates may refer a point of law involved in any sentence passed on that
person in the proceeding to the Supreme Court for its opinion, and the Supreme Court
shall consider the point and give its opinion on it accordingly, and either remit the case
to the Court of Appeal to be dealt with or itself deal with the case.

Time limits
CJA 1988 s.36 2122 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.4 -

an application to the Court of Appeal for leave to refer a case to the Supreme Court
under section 36(5) above shall be made within the period of 14 days beginning with
the date on which the Court of Appeal conclude their review of the case; and an
application to the Supreme Court for leave shall be made within the period of 14 days
beginning with the date on which the Court of Appeal conclude their review or refuse
leave to refer the case to the Supreme Court.

Requirement to have leave to appeal
CJA 1988 s.36 2123 : Reviews of sentencing
s.36(6) -

a reference under subsection (5) above shall be made only with the leave of the Court
of Appeal or the Supreme Court; and leave shall not be granted unless it is certified by
the Court of Appeal that the point of law is of general public importance and it appears
to the Court of Appeal or the Supreme Court (as the case may be) that the point is one
which ought to be considered by the Supreme Court.

Time in custody
CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.5 -

2121

the time during which a person whose case has been referred for review under section
36 above is in custody pending its review and pending any reference to the Supreme
Court under subsection (5) of that section shall be reckoned as part of the term of any
sentence to which he is for the time being subject.

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 1 February 1989, SI 1989/1 art.2(a).
2123
Commencement: 1 February 1989, SI 1989/1 art.2(a).
2122
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Defendant not entitled to be present
CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.9 -

a person whose sentencing is the subject of a reference to the Supreme Court under
section 36(5) above and who is detained pending the hearing of that reference shall
not be entitled to be present on the hearing of the reference or of any proceeding
preliminary or incidental thereto except where an order of the Supreme Court
authorises him to be present, or where the Supreme Court or the Court of Appeal, as
the case may be, give him leave to be present.

Supreme Court powers
CJA 1988 s.36 2124 : Reviews of sentencing
s.36(7) -

for the purpose of dealing with a case under this section the Supreme Court may
exercise any powers of the Court of Appeal.

Costs
CJA 1988 s.36 2125 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.11(1) - where on a reference to the Court of Appeal under section 36 above or a reference to
the Supreme Court under subsection (5) of that section the person whose sentencing
is the subject of the reference appears by counsel for the purpose of presenting any
argument to the Court of Appeal or the Supreme Court, he shall be entitled to the
payment out of central funds of such funds as are reasonably sufficient to compensate
him for expenses properly incurred by him for the purpose of being represented on the
reference; and any amount recoverable under this paragraph shall be ascertained, as
soon as practicable, by the registrar of criminal appeals or, as the case may be, under
Supreme Court Rules.
para.11(2) - sub-paragraph (1) has effect subject to—
(a)

sub-paragraph (3), and

(b)

regulations under section 20(1A)(d) of the Prosecution of Offences Act 1985 (as
applied by this paragraph).

para.11(3) - a person is not entitled under sub-paragraph (1) to the payment of sums in respect of
legal costs (as defined in section 16A of the Prosecution of Offences Act 1985)
incurred in proceedings in the Court of Appeal.
para.11(4) - Subsections (1A) to (1C) and (3) of section 20 of the Prosecution of Offences Act
1985 (regulations as to amounts ordered to be paid out of central funds) apply in
relation to funds payable out of central funds under sub-paragraph (1) as they apply in
relation to amounts payable out of central funds in pursuance of costs orders made
under section 16 of that Act.

2124
2125

Commencement: 1 February 1989, SI 1989/1 art.2(a).
Commencement: 1 February 1989, SI 1989/1 art.2(a).

1291

Part 6 – Appeals

6.4.6.

Effect of the sentence imposed by Court of Appeal/Supreme Court

When does the sentence run from?
CJA 1988 s.36 2126 : Reviews of sentencing
s.36(8) -

the supplementary provisions contained in Schedule 3 to this Act shall have effect.

CJA 1988 Sch.3: Reviews of sentencing - Supplementary
para.10 -

2126

the term of any sentence passed by the Court of Appeal or Supreme Court under
section 36 above shall, unless they otherwise direct, begin to run from the time when it
would have begun to run if passed in the proceeding in relation to which the reference
was made.

Commencement: 1 February 1989, SI 1989/1 art.2(a).
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6.5

Royal prerogative of mercy

CAA 1968 s.49 2127 : Saving for prerogative of mercy
s.49 -

2127

nothing in this Act is to be taken as affecting Her Majesty’s prerogative of mercy.

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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6.6

Sentencing on conviction after a re-trial

CAA 1968 Sch.2 para.2 2128
para.2(1) - where a person ordered to be retried is again convicted on retrial, the court before
which he is convicted may pass in respect of the offence any sentence authorised by
law, not being a sentence of greater severity than that passed on the original
conviction.
para.2(2) - without prejudice to its power to impose any other sentence, the court before which an
offender is convicted on retrial may pass in respect of the offence any sentence passed
in respect of that offence on the original conviction notwithstanding that, on the date of
the conviction on retrial, the offender has ceased to be of an age at which such a
sentence could otherwise be passed.
para.2(3) - where the person convicted on retrial is sentenced to imprisonment or other detention,
the sentence shall begin to run from the time when a like sentence passed at the
original trial would have begun to run; but in computing the term of his sentence or the
period for which he may be detained thereunder, as the case may be, there shall be
disregarded—
(a)

any time before his conviction on retrial which would have been disregarded in
computing that term or period if the sentence had been passed at the original trial
and the original conviction had not been quashed; and

(b)

any time during which he was released on bail under section 8(2) of this Act.

para.2(4) - Sections 240ZA and 240A of the Criminal Justice Act 2003 (crediting of periods of
remand in custody or on bail subject to certain types of condition: terms of
imprisonment and detention) shall apply to any sentence imposed on conviction on
retrial as if it had been imposed on the original conviction.

2128

Commencement: 1 September 1968, CAA 1968 s.55(2) and SI 1968/325 art.1.
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6.7

Case stated

6.7.1.

From the Magistrates’ Court

MCA 1980 s.111 2129 : Statement of case by magistrates’ court
s.111(1) - any person who was a party to any proceeding before a magistrates’ court or is
aggrieved by the conviction, order, determination or other proceeding of the court may
question the proceeding on the ground that it is wrong in law or is in excess of
jurisdiction by applying to the justices composing the court to state a case for the
opinion of the High Court on the question of law or jurisdiction involved; but a person
shall not make an application under this section in respect of a decision against which
he has a right of appeal to the High Court or which by virtue of any enactment passed
after 31st December 1879 is final.
s.111(2) - an application under subsection (1) above shall be made within 21 days after the day
on which the decision of the magistrates’ court was given.
s.111(3) - for the purpose of subsection (2) above, the day on which the decision of the
magistrates’ court is given shall, where the court has adjourned the trial of an
information after conviction, be the day on which the court sentences or otherwise
deals with the offender.
s.111(4) - on the making of an application under this section in respect of a decision any right of
the applicant to appeal against the decision to the Crown Court shall cease.
s.111(5) - if the justices are of opinion that an application under this section is frivolous, they may
refuse to state a case, and, if the applicant so requires, shall give him a certificate
stating that the application has been refused; but the justices shall not refuse to state a
case if the application is made by or under the direction of the Attorney General.
s.111(6) - where justices refuse to state a case, the High Court may, on the application of the
person who applied for the case to be stated, make an order of mandamus requiring
the justices to state a case.
MCA 1980 s.112 2130 : Effect of decisions made on case stated or on appeal
s.112(1) - any conviction, order, determination or other proceeding of a magistrates’ court varied
by the High Court on an appeal by case stated, and any judgment or order of the High
Court on such an appeal, may be enforced as if it were a decision of the magistrates’
court from which the appeal was brought.
s.112(2) - any order, determination or other proceeding of a magistrates’ court varied by the
family court on an appeal under section 111A , and any judgment or order of the family
court on such an appeal, may be enforced as if it were a decision of the magistrates’
court from which the appeal was brought.

2129
2130

Commencement: 6 July 1981, SI 1981/457 art.2.
Commencement: 6 July 1981, SI 1981/457 art.2.
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MCA 1980 s.113 2131 : Bail on appeal or case stated
s.113(1) - where a person has given notice of appeal to the Crown Court against the decision of a
magistrates’ court or has applied to a magistrates’ court to state a case for the opinion
of the High Court, then, if he is in custody, the magistrates’ court may, subject to
section 25 of the Criminal Justice and Public Order Act 1994, grant him bail.
s.113(2) - if a person is granted bail under subsection (1) above, the time and place at which he
is to appear (except in the event of the determination in respect of which the case is
stated being reversed by the High Court) shall be—
(a)

if he has given notice of appeal, the Crown Court at the time appointed for the
hearing of the appeal;

(b)

if he has applied for the statement of a case, the magistrates’ court at such time
within 10 days after the judgment of the High Court has been given as may be
specified by the magistrates’ court;

and any recognizance that may be taken from him or from any surety for him shall be
conditioned accordingly.
s.113(3) - subsection (1) above shall not apply where the accused has been committed to the
Crown Court for sentence under section 37 above or section 3 of the Powers of
Criminal Courts (Sentencing) Act 2000.
s.113(4) - Section 37(6) of the Criminal Justice Act 1948 (which relates to the currency of a
sentence while a person is released on bail by the High Court) shall apply to a person
released on bail by a magistrates’ court under this section pending the hearing of a
case stated as it applies to a person released on bail by the High Court under section
22 of the Criminal Justice Act 1967.
MCA 1980 s.114: Recognizances and fees on case stated
s.114 -

2131

justices to whom application has been made to state a case for the opinion of the High
Court on any proceeding of a magistrates’ court shall not be required to state the case
until the applicant has entered into a recognizance, with or without sureties, before the
magistrates’ court, conditioned to prosecute the appeal without delay and to submit to
the judgment of the High Court and pay such costs as that Court may award; and
(except in any criminal matter) a justices’ clerk shall not be required to deliver the case
to the applicant until the applicant has paid the fees payable for the case and for the
recognizances to the designated officer for the court.

Commencement: 6 July 1981, SI 1981/457 art.2.
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6.7.2.

From the Crown Court

SCA 1981 s.28 2132 : Appeals from Crown Court and inferior courts
s.28(1) -

subject to subsection (2), any order, judgment or other decision of the Crown Court
may be questioned by any party to the proceedings, on the ground that it is wrong in
law or is in excess of jurisdiction, by applying to the Crown Court to have a case stated
by that court for the opinion of the High Court.

s.28(2) -

subsection (1) shall not apply to—

s.28(3) -

s.28(4) -

(a)

a judgment or other decision of the Crown Court relating to trial on indictment; or

(b)

any decision of that court under the Local Government (Miscellaneous
Provisions) Act 1982 which, by any provision of any of those Acts, is to be final.

subject to the provisions of this Act and to rules of court, the High Court shall, in
accordance with section 19(2), have jurisdiction to hear and determine—
(a)

any application, or any appeal (whether by way of case stated or otherwise),
which it has power to hear and determine under or by virtue of this or any other
Act; and

(b)

all such other appeals as it had jurisdiction to hear and determine immediately
before the commencement of this Act.

in subsection (2)(a) the reference to a decision of the Crown Court relating to trial on
indictment does not include a decision relating to [a requirement to make a payment
under regulations under section 23 or 24 of the Legal Aid, Sentencing and Punishment
of Offenders Act 2012.

SCA 1981 s.28A 2133 : Proceedings on case stated by magistrates’ court or Crown Court
s.28A(1) - this section applies where a case is stated for the opinion of the High Court—
(a)

by a magistrates’ court under section 111 of the Magistrates’ Courts Act 1980; or

(b)

by the Crown Court under section 28(1) of this Act.

s.28A(2) - the High Court may, if it thinks fit, cause the case to be sent back for amendment and,
where it does so, the case shall be amended accordingly.
s.28A(3) - the High Court shall hear and determine the question arising on the case (or the case
as amended) and shall—
(a)

reverse, affirm or amend the determination in respect of which the case has been
stated; or

(b)

remit the matter to the magistrates’ court, or the Crown Court, with the opinion of
the High Court,

and may make such other order in relation to the matter (including as to costs) as it
thinks fit.
s.28A(4) - except as provided by the Administration of Justice Act 1960 (right of appeal to
Supreme Court in criminal cases), a decision of the High Court under this section is
final.

2132
2133

Commencement: 1 January 1982, SCA 1981 s.153(2).
Commencement: 5 November 1993, as inserted by Statute Law (Repeals) Act 1993 Sch.2 para.9.
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6.7.3.

From the High Court

Note: This section applies to any decision of the High Court in a criminal cause or matter, and is
not restricted to case stated appeals.
Right of appeal
AJA 1960 s.1 2134 : Right of appeal
s.1(1) -

subject to the provisions of this section, an appeal shall lie to the Supreme Court, at the
instance of the defendant or the prosecutor,—
(a)

from any decision of the High Court in a criminal cause or matter;

s.1(2) -

no appeal shall lie under this section except with the leave of the court below or of the
Supreme Court; and such leave shall not be granted unless it is certified by the court
below that a point of law of general public importance is involved in the decision and it
appears to that court or to the Supreme Court, as the case may be, that the point is
one which ought to be considered by the Supreme Court.

s.1(4) -

for the purpose of disposing of an appeal under this section the Supreme Court may
exercise any powers of the court below or may remit the case to that court.

s.1(5) -

in this Act, unless the context otherwise requires, “leave to appeal” means leave to
appeal to the Supreme Court under this section.

Applications to be made within 28 days
AJA 1960 s.2 2135 : Application for leave to appeal
s.2(1) -

(1A) -

s.2(3) -

subject to the provisions of this section, an application to the court below for leave to
appeal shall be made within the period of 28 days beginning with the relevant date; and
an application to the Supreme Court for such leave shall be made within the period of
28 days beginning with the date on which the application is refused by the court below.
In subsection (1), “the relevant date” means–
(a)

the date of the decision of the court below, or

(b)

if later, the date on which that court gives reasons for its decision.

the Supreme Court or the court below may, upon application made at any time by the
defendant, extend the time within which an application may be made by him to the
Supreme Court or the court below under subsection (1) of this section.

Bail pending appeal
AJA 1960 s.4 2136 : Admission of appellant to bail.
s.4(2) -

2134

the power of the High Court under any enactment or rule of law to grant bail in
connection with proceedings pending before [the High Court shall, subject to section 25
of the Criminal Justice and Public Order Act 1994, include power to grant bail to [an
appellant under section 1 of this Act, or a person applying for leave to appeal
thereunder, pending the appeal, and in relation to [the time and place of appearance

Commencement: 27 October 1960.
Commencement: 27 October 1960.
2136
Commencement: 27 October 1960.
2135
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appointed and any recognizance to be entered into by any surety under section thirtyseven of the Criminal Justice Act 1948 as applied by this subsection, any reference in
that section to the judgment of the High Court shall be construed as a reference to the
judgment of the Supreme Court or, if the case is remitted by the Supreme Court to the
court below, to the judgment of that court on the case as so remitted.
s.4(3) -

where application is made to the High Court for leave to appeal, that court may give
such directions as it thinks fit for discharging or enlarging any recognizances entered
into by any surety, under any enactment or otherwise, with reference to the
proceedings of that court.

AJA 1960 s.5 2137 : Power to order detention or admission to bail of defendant
s.5(1) -

where the defendant in any proceedings from which an appeal lies under section one
of this Act would, but for the decision of the court below, be liable to be detained, and
immediately after that decision the prosecutor is granted, or gives notice that he
intends to apply for, leave to appeal, the court shall make—
(a)

an order providing for the detention of the defendant, or directing that he shall not
be released except on bail (which may be granted by the court as under section 4
above), so long as the appeal is pending, or

(b)

an order that the defendant be released without bail.

s.5(1A) -

the court may make an order under subsection (1)(b) only if it thinks that it is in the
interests of justice that the defendant should not be liable to be detained as a result of
the decision of the House of Lords on the appeal.

s.5(3) -

an order under subsection (1)(a) of this section shall (unless the appeal has previously
been disposed of) cease to have effect at the expiration of the period for which the
defendant would have been liable to be detained but for the decision of the court
below.

s.5(4) -

any order made under the said subsection (1)(a) for the detention of a defendant who,
but for the decision of the court below, would be liable to be detained in pursuance of
an order or direction under Part III of the Mental Health Act 1983 (other than under
section 35, 36 or 38), shall be an order authorising his continued detention in
pursuance of the order or direction under the said Part III, and the provisions of the
said Act with respect to persons so liable (including provisions as to the renewal of
authority for detention and the removal or discharge of patients) shall apply
accordingly.

s.5(4A) -

where an order is made under the said subsection (1)(a) in the case of a defendant
who, but for the decision of the court below, would be liable to be detained in
pursuance of an interim hospital order under section 38 of the Mental Health Act 1983,
the order may, if the court thinks fit, be one authorising his continued detention in a
hospital or mental nursing home and in that event—

2137

(a)

subsection (3) of this section shall not apply to the order;

(b)

Part III of the said Act of 1983 shall apply as if he had been ordered under this
section to be detained in custody so long as any appeal under section 1 of this
Act is pending and were detained in pursuance of a transfer direction together
with a restriction direction; and

(c)

if the defendant is detained by virtue of this subsection and the appeal by the
prosecutor succeeds, subsection (2) of the said section 38 (power of court to

Commencement: 27 October 1960.
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make hospital order in the absence of an offender who is subject to an interim
hospital order) shall apply as if the defendant were still subject to an interim
hospital order.
s.5(5) -

the defendant shall not be liable to be detained again as a result of the decision of the
Supreme Court on the appeal if—
(a)

the court has made an order under subsection (1)(b), or

(b)

the court has made an order under subsection (1)(a) but the order has ceased to
have effect by virtue of subsection (3) or the defendant has been released or
discharged by virtue of subsection (4) or (4A).

AJA 1960 s.6 2138 : Computation of sentence where bail granted
s.6(1) -

where a person subject to a sentence is granted admitted to bail pending an appeal
under section one of this Act, the time during which he is at large after being so
admitted released on bail shall be disregarded in computing the term of his sentence.

s.6(3) -

subject to the foregoing provisions of this section, any sentence passed on an appeal
under section one of this Act in substitution for another sentence shall, unless the
Supreme Court or the court below otherwise directs, begin to run from the time when
that other sentence would have begun to run.

AJA 1960 s.5A 2139 : Power to order continuation of community treatment order
s.5A(1) -

where the defendant in any proceedings from which an appeal lies under section 1 of
this Act would, but for the decision of the court below, be liable to recall, and
immediately after that decision the prosecutor is granted, or gives notice that he
intends to apply for, leave to appeal, the court may make an order under this section.

s.5A(2) -

for the purposes of this section, a person is liable to recall if he is subject to a
community treatment order (within the meaning of the Mental Health Act 1983) and,
when that order was made, he was liable to be detained in pursuance of an order or
direction under Part 3 of that Act.

s.5A(3) -

an order under this section is an order providing for the continuation of the community
treatment order and the order or direction under Part 3 of that Act so long as any
appeal under section 1 of this Act is pending.

s.5A(4) -

where the court makes an order under this section, the provisions of the Mental Health
Act 1983 with respect to persons liable to recall (including provisions as to the
extension of the community treatment period, the removal or discharge of community
patients, the revocation of community treatment orders and the re-detention of patients
following revocation) shall apply accordingly.

s.5A(5) -

an order under this section shall (unless the appeal has previously been disposed of)
cease to have effect at the expiration of the period for which the defendant would, but
for the decision of the court below, have been–

2138
2139

(a)

liable to recall; or

(b)

where the community treatment order is revoked, liable to be detained in
pursuance of the order or direction under Part 3 of the Mental Health Act 1983.

Commencement: 27 October 1960.
Commencement: 3 November 2008, as inserted by Mental Health Act 2007 Sch.4 para.1, SI 2008/1900
art.2(i).
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s.5A(6) -

where the court below has power to make an order under this section, and either no
such order is made or the defendant is discharged by virtue of subsection (4) or (5) of
this section before the appeal is disposed of, the defendant shall not be liable to be
again detained as the result of the decision of the Supreme Court on the appeal.

Procedure etc.
AJA 1960 s.9 2140 : Procedure
s.9(2) -

Subsection (4) of section thirty-seven of the Criminal Justice Act 1948 (which enables
rules of court to be made with respect to the security given for the purposes of that
section and the recommittal of persons admitted to bail thereunder) shall have effect as
if references to that section included references to sections four and five of this Act so
far as they relate to the High Court.

s.9(3) -

a defendant who is detained pending an appeal under section one of this Act shall not
be entitled to be present on the hearing of the appeal or of any proceedings preliminary
or incidental thereto except where an order of the Supreme Court authorises or rules of
court, as the case may be, authorise him to be present or where the Supreme Court or
the court below, as the case may be, gives him leave to be present.

Reporting restrictions
AJA 1960 s.12 2141 : Publication of information relating to proceedings in private
s.12(1) -

the publication of information relating to proceedings before any court sitting in private
shall not of itself be contempt of court except in the following cases, that is to say—
(a)

s.12(2) -

2140
2141

where the proceedings—
(i)

relate to the exercise of the inherent jurisdiction of the High Court with
respect to minors;

(ii)

are brought under the Children Act 1989 or the Adoption and Children Act
2002; or

(iii)

otherwise relate wholly or mainly to the maintenance or upbringing of a
minor;

(b)

where the proceedings are brought under the Mental Capacity Act 2005, or under
any provision of the Mental Health Act 1983 authorising an application or
reference to be made to the First-tier Tribunal, the Mental Health Review Tribunal
for Wales or the county court;

(c)

where the court sits in private for reasons of national security during that part of
the proceedings about which the information in question is published;

(d)

where the information relates to a secret process, discovery or invention which is
in issue in the proceedings;

(e)

where the court (having power to do so) expressly prohibits the publication of all
information relating to the proceedings or of information of the description which
is published.

without prejudice to the foregoing subsection, the publication of the text or a summary
of the whole or part of an order made by a court sitting in private shall not of itself be

Commencement: 27 October 1960.
Commencement: 27 October 1960.
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contempt of court except where the court (having power to do so) expressly prohibits
the publication.
s.12(3) -

in this section references to a court include references to a judge and to a tribunal and
to any person exercising the functions of a court, a judge or a tribunal; and references
to a court sitting in private include references to a court sitting in camera or in
chambers.

s.12(4) -

nothing in this section shall be construed as implying that any publication is punishable
as contempt of court which would not be so punishable apart from this section (and in
particular where the publication is not so punishable by reason of being authorised by
rules of court).

AJA 1960 s.17: Interpretation.
s.17(1) -

in this Act any reference to the defendant shall be construed—
(a)

in relation to proceedings for an offence, and in relation to an application for an
order of mandamus, prohibition or certiorari in connection with such proceedings,
as a reference to the person who was or would have been the defendant in those
proceedings;

(b)

in relation to any proceedings or order for or in respect of contempt of court, as a
reference to the person against whom the proceedings were brought or the order
was made;

(c)

in relation to a criminal application for habeas corpus, as a reference to the
person by or in respect of whom that application was made,

and any reference to the prosecutor shall be construed accordingly.
s.17(2) -

in this Act “application for habeas corpus” means an application for a writ of habeas
corpus ad subjiciendum and references to a criminal application or civil application
shall be construed according as the application does or does not constitute a criminal
cause or matter.

s.17(3) -

in this Act any reference to the court below shall, in relation to any function of a
Divisional Court, be construed as a reference to the Divisional Court or to a judge
according as the function is by virtue of rules of court rules made under section seven
of the Northern Ireland Act 1962 exercisable by the Divisional Court or a judge.

s.17(4) -

an appeal under section one of this Act shall be treated for the purposes of this Act as
pending until any application for leave to appeal is disposed of and, if leave to appeal is
granted, until the appeal is disposed of; and for the purposes of this Act an application
for leave to appeal shall be treated as disposed of at the expiration of the time within
which it may be made, if it is not made within that time.

s.17(6) -

any reference in this Act to any other enactment is a reference thereto as amended by
or under any other enactment, including this Act.
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6.8

Costs

Note: The powers are set out in the costs section, contained within Part 3, however the excerpt
from the Criminal Procedure Rules below gives a brief overview of the powers of the courts to
make costs orders on appeal.
Criminal Procedure Rules 2015 (SI 2015/1490)
rule.45.6(1) This rule—
(a)

applies where a magistrates’ court, the Crown Court or the Court of Appeal can
order a party to pay another person’s costs on an appeal, or an application for
permission to appeal;

(b)

authorises the Crown Court, in addition to its other powers, to order a party to
pay another party’s costs on an appeal to that court, except on an appeal
under—
(i)

section 108 of the Magistrates’ Courts Act 1980(a), or

(ii)

section 45 of the Mental Health Act 1983(b).

(2) In this rule, costs include—
(a)

costs incurred in the court that made the decision under appeal; and

(b)

costs met by legal aid.

(3) The court may make an order—
(a)

on application by the person who incurred the costs; or

(b)

on its own initiative.

(4) A person who wants the court to make an order must—
(a)

apply as soon as practicable;

(b)

notify each other party;

(c)

specify—

(d)

(i)

the amount claimed, and

(ii)

against whom; and

where an appellant abandons an appeal to the Crown Court by serving a notice
of abandonment—
(i)

apply in writing not more than 14 days later, and

(ii)

serve the application on the appellant and on the Crown Court officer.

(5) A party who wants to oppose an order must—
(a)

make representations as soon as practicable; and

(b)

where the application was under paragraph (4)(d), serve written representations
on the applicant, and on the Crown Court officer, not more than 7 days after it
was served.

(6) Where the application was under paragraph (4)(d), the Crown Court officer may—
(a)

submit it to the Crown Court; or

(b)

serve it on the magistrates’ court officer, for submission to the magistrates’ court.
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(7) If the court makes an order, it may direct an assessment under rule 45.11, or assess
the amount itself where—
(a)

the appellant abandons an appeal to the Crown Court;

(b)

the Crown Court decides an appeal, except an appeal under—

(c)

(i)

section 108 of the Magistrates’ Courts Act 1980, or

(ii)

section 45 of the Mental Health Act 1983; or

the Court of Appeal decides an appeal to which Part 40 applies (Appeal to the
Court of Appeal about reporting or public access restriction).

(8) If the court makes an order in any other case, it must assess the amount itself.
Note. 2142 See also rule 45.2.
A magistrates’ court can order an appellant to pay a respondent’s costs on abandoning an appeal
to the Crown Court.
The Crown Court can order—
(a)

the defendant to pay the prosecutor’s costs on dismissing a defendant’ s appeal—

(b)

(i)

against conviction or sentence, under section 108 of the Magistrates’ Courts Act
1980, or

(ii)

where the magistrates’ court makes a hospital order or guardianship order
without convicting the defendant, under section 45 of the Mental Health Act 1983;
and

one party to pay another party’s costs on deciding any other appeal to which Part 34
(Appeal to the Crown Court) applies.

The Court of Appeal can order—
(a)

the defendant to pay another person’s costs on dismissing a defendant’s appeal or
application to which Part 37 (Appeal to the Court of Appeal against ruling at
preparatory hearing), Part 39 (Appeal to the Court of Appeal about conviction or
sentence) or Part 43 (Appeal or reference to the Supreme Court) applies;

(b)

the defendant to pay another person’s costs on allowing a prosecutor’s appeal to which
Part 38 (Appeal to the Court of Appeal against ruling adverse to the prosecution)
applies;

(c)

the appellant to pay another person’s costs on dismissing an appeal or application by a
person affected by a serious crime prevention order;

(d)

one party to pay another party’s costs on deciding an appeal to which Part 40 (Appeal
to the Court of Appeal about reporting or public access restriction) applies.

See section 109 of the Magistrates’ Courts Act 1980; section 52 of the Senior Courts Act
1981(which allows rules of court to authorise the Crown Court to order costs); section 18 of the
Prosecution of Offences Act 1985; section 159(5) of the Criminal Justice Act 1988; and article 15
of the Serious Crime Act 2007 (Appeals under Section 24) Order 2008.

2142

The note is contained within the Crim PR.
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6.9

Other sources

See also A Guide to Commencing Proceedings in the Court of Appeal (Criminal Division), HMCTS
(2008) 2143

2143

See <https://www.justice.gov.uk/downloads/courts/court-of-appeal/criminal-division/proc_guide.pdf>
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