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Legal Wales, 10 October 2014 

Recent work of the Law Commission 

The Rt Hon Sir David Lloyd Jones, Chairman 

I am very grateful for the invitation to speak to this year’s Legal Wales conference. It 
enables me to say something about the recent work of the Law Commission and, as in 
previous years, it enables me to ask for your help. 

The last twelve months have been highly eventful at the Law Commission of England 
and Wales and we have been immensely busy. This has been the most productive 
period in the Commission’s history and we have also made major progress in securing 
the implementation of our recommendations for law reform. 

Recent reports 

It will give you some idea of the range of our work if I tell you that in the last 12 months 
the Commission has published reports on: 

 Level Crossings (LC 339) 25/09/13 

 Contempt of Court (1): Juror Misconduct and Internet Publications (LC 340) 09/12/13 

 Wildlife Law: Control of Invasive Non-native Species (LC 342) 11/02/14 

 Matrimonial Property, Needs and Agreements (LC 343) 27/02/14 

 Contempt of Court (2): Court Reporting (LC 344) 26/03/14 

 Regulation of Health Care Professionals: Regulation of Social Care Professionals in 
England (LC 345) 02/04/14 

 Patents, Trade Marks and Design Rights: Groundless Threats (LC 346) 15/04/14 

 Taxi and Private Hire Services (LC 347) 23/05/14 

 Hate Crime: Should the Current Offences be Extended? (LC 348) 28/05/14 

 Data Sharing between Public Bodies (LC 349) 23/06/14 

 Conservation Covenants (LC --) 24/06/14 

 Fiduciary Duties of Investment Intermediaries (LC 350) 30/6/14 

 Insurance Contract Law: Business Disclosure; Warranties’ Insurers’ Remedies for 
Fraudulent Claims; Late Payment. (LC 353) July 2014 

 Social Investment by Charities (LC ---) September 2014 
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In addition, the Commission has published the following papers: 

 Criminal Liability: Insanity and Automatism: A Discussion Paper (23/07/13) 

 Unfitness to Plead: An Issues Paper (02/05/14) 

In the next few weeks we will be publishing reports on 

 Rights to light 

 Kidnapping and false imprisonment 

and papers on 

 Offences against the person 

 The law of elections 

Every one of the published reports recommends reform of the law in force throughout 
England and Wales. Some relate to reserved matters; others relate to both devolved 
and reserved matters. But every one is of direct relevance to Wales. While it is entirely 
understandable that at the Legal Wales conference we will concentrate on matters in 
the devolved areas, it is important not to lose sight of the wider picture and the impact 
which the law in non-devolved areas has on the lives of the people of Wales. 

Implementation 

There has been some excellent news in relation to implementation of Law Commission 
reports. 

In Westminster: 

 The Inheritance and Trustees’ Powers Act, which received Royal assent on 14th 
May 2014 implements Law Commission recommendations on Intestacy. 

 The Care Act, which also received Royal assent on 14th May 2014, implements, in 
England, Law Commission recommendations on Adult Social Care. 

 The Consumer Rights Bill, currently before Parliament (Committee Stage in House 
of Lords, 13 October 2014), will implement Law Commission recommendations in 
three reports:  

- Unfair Contract Terms,  

- Consumer Redress for Misleading and Aggressive Practices, and  

- Consumer Remedies for Faulty Goods. 

 The Criminal Justice and Courts Bill, currently before Parliament (Report Stage in 
House of Lords, 20 October 2014) will implement some of our recommendations in 
relation to juror misconduct and internet publications published in December 2013. 

 The Infrastructure Bill, currently before Parliament, will give effect to Law 
Commission recommendations on invasive, non-native species.  

 The Insurance Bill, currently before Parliament (Second Reading in House of Lords, 
30 July 2014) will implement recommendations in our most recent report on 
insurance law. The Bill was introduced into the House of Lords the day after the 
report was published. That Bill, in combination with the Consumer Insurance 
(Disclosure and Representations) Act 2012 – another Law Commission Bill - will 
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bring about the most significant changes to the law of insurance in over a century. 

There has also been some excellent news in the National Assembly: 

 The Social Services and Well-being (Wales) Act, which received Royal assent on 
1st May 2014, implements in Wales Law Commission proposals on Adult Social 
Care. This represents an important milestone for the Law Commission and the 
National Assembly for Wales as this is the first occasion on which Law Commission 
recommendations have been implemented by the National Assembly using its 
powers under Part 4, Government of Wales Act 2006. 

 The Welsh Government has announced its intention of introducing a Bill in the 
National Assembly for Wales in 2015 which will implement the Law Commission’s 
2006 report on Renting Homes, updated in Renting Homes in Wales, Rhentu 
Cartrefi yng Nghymru (LC 337) 09/04/13 

The Wales Bill 

The cause of law reform and, in particular, the ability of any law reform organisation to 
succeed in securing the implementation of its recommendations depends to a large 
extent on the available machinery. Over the years – the Law Commission will celebrate 
its 50th anniversary next year - the machinery of law reform in England and Wales has 
been refined. For example, the Law Commission Act 2009 introduced a requirement 
that the Lord Chancellor report annually to Parliament on what steps have been taken 
to implement Law Commission proposals for law reform. It also provided for a Protocol 
between the Law Commission and the Lord Chancellor in relation to the selection of 
law reform projects. At about the same time Parliament adopted a special procedure 
for non-contentious Law Commission Bills. That new procedure has been used 
repeatedly and with great success. In this way, the cause of law reform has been 
promoted. 

Following the developments in devolution in Wales, it became clear to us at the Law 
Commission that the statutory machinery was deficient in its application to Wales. The 
Law Commission can take on a law reform project in one of two ways. First, every 
three or four years the Law Commission carries out a public consultation on a new 
programme of law reform, makes proposals as to which projects should be included 
and submits the programme to the Lord Chancellor for his consent.1 Secondly, 
departments of the United Kingdom Government have the power to request advice 
from the Law Commission2, and a significant proportion of our law reform projects are 
referred to us in this way. In practice references are made by Ministers.  

As matters stand there is no procedure under the Law Commissions Act 1965 by which 
the Welsh Government can make a reference in respect of a law reform matter directly 
to the Law Commission.3 In the case of Scotland, the 1965 Act was amended to enable 
both the United Kingdom Government and the Scottish Government to make such 
references to the Scottish Law Commission.4 Similarly, the statute creating the 

 

1 Law Commissions Act 1965, section 3(1)(a), (b), (c). 
2 Section 3(1)(e) of the Law Commissions Act, 1965 
3  
4 Section 2, Law Commissions Act 1965, as amended by the Scotland Act 1998 (Consequential 

Modifications) (No 2) Order 1999 (SI 1999/1820). 
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Northern Ireland Law Commission made provision for references from Northern Ireland 
departments to the Northern Ireland Law Commission.5  

At the Law Commission we concluded that the Welsh Government clearly needs to be 
able to refer law reform projects to the Law Commission. While in practice a reference 
could be made by the Wales Office on behalf of the Welsh Government, we did not 
consider that a satisfactory route. I drew attention to this deficiency at the Legal Wales 
conference last year. On that occasion I also explained that we were concerned that 
the necessary amendment to the Law Commissions Act could take too long.  

Accordingly we proposed to the Secretary of State for Wales that the same result 
should be achieved by a transfer of functions order under section 58, Government of 
Wales Act 2006. That proposal was strongly supported by the Welsh Government, 
although it made clear that in the longer term it would be looking for an amendment of 
the statute to this effect. 

In the event, it seems that the problem is to be remedied by primary legislation, which 
is excellent news. The Wales Bill, currently before Parliament, will amend the Law 
Commissions Act 1965 so as to add to the functions of the Law Commission that of 
providing advice and information to the Welsh Ministers.6 This will permit the Welsh 
Ministers to refer law reform projects to the Law Commission of England and Wales. 
However, the Wales Bill does not stop there in its application to the Law Commission. 
The Bill also makes provision for a protocol between Welsh Ministers and the 
Commission about the Commission’s work relating to Welsh devolved matters. In 
particular, this may include provision on 

 the principles and methods to be applied in deciding the work relating to Welsh 
devolved matters to be carried out by the Commission and in carrying out that work 

 the assistance and information Welsh Ministers and the Commission are to give to 
each other 

 the way in which Welsh Ministers are to deal with Law Commission proposals so far 
as they relate to Welsh devolved matters. 

The protocol and any revision of it will require the consent of the Lord Chancellor.7  

In addition the Wales Bill makes provision requiring the Welsh Ministers to lay before 
the Assembly an annual report concerning Law Commission proposals relating to 
Welsh devolved matters. In particular, they must include their plans for dealing with 
such proposals and, where they have decided not to implement them, to give their 
reasons.8 It will, therefore, mirror the obligation on the Lord Chancellor to report to 
Parliament on the implementation of Law Commission proposals. 

These are very welcome developments. These amendments to the Law Commissions 
Act 1965 will ensure that, for the first time, the statutory scheme reflects the reality of 
 

 

5 Section 51, Justice (Northern Ireland) Act 2002, as amended by the Northern Ireland Act 1998 
(Devolution of Policing and Justice Functions) Order 2010 (SI 2010/976). 

6 Wales Bill, clause 21(2). 
7 Wales Bill, clause 21 (4), inserting section 3D into the Law Commissions Act 1965. 
8 Wales Bill, clause 21 (4), inserting section 3C into the Law Commissions Act 1965. 
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devolution in Wales and will enable the Law Commission to become a more effective 
law reform body to meet the needs of Wales. 

Welsh Advisory Committee 

Another development in the machinery of law reform in relation to Wales has been the 
creation of the Law Commission’s Welsh Advisory Committee, a body first mooted at 
the Legal Wales conference in Llandudno in 2012 and established six months later. 
Created to advise the Law Commission on the law reform needs of Wales both in the 
devolved and reserved areas, the Committee includes many prominent Welsh lawyers, 
representatives of all the Welsh Law Schools, the Bar, the Law Society, the 
Ombudsman and public and voluntary organisations in Wales. Our most recent 
meeting was here in Bangor yesterday, at the invitation of Professor Cahill and the 
Bangor Law School. 

The Committee has fully met our expectation that it would be a forum for informed 
debate and discussion of proposals for law reform and I am glad to have this 
opportunity to thank its members – many of whom are here this morning – for the 
important contribution they are making to the work of the Law Commission. 

Twelfth Programme 

Nowhere has this been more apparent than in the Committee’s role in relation to the 
development of our Twelfth Programme of Law Reform which was approved by the 
Lord Chancellor and laid before Parliament in July. The development of the new 
programme took a year, including three months of public consultation. Some of you 
may recall how, at last year’s Legal Wales conference, we asked for your assistance in 
identifying areas of the law in need of reform. We certainly received it and we are very 
grateful to you. In total we received over 250 proposals for law reform projects from 
180 consultees and we were delighted with this enthusiastic response. 

All of the proposals were researched and considered in detail by the Commissioners. In 
the result we have a programme of nine new projects, two of which are Welsh projects 
in the sense that they are concerned in particular with the law in devolved fields. 

 We will be looking at the law on bills of sale – most familiar nowadays from the 
massive increase in the number of “logbook loans” often used as a last ditch means 
of raising a loan. Borrowers under these arrangements do not have the protection 
of the Consumer Credit Act. This project was suggested by Angela Williams of CAB 
Cymru, among others, who impressed on us the urgent need for reform. 

 Our Commercial and Common Law team will also be considering how to protect 
consumers who have made pre-payments in the event of the insolvency of the 
retailer. Recent high profile retailer insolvencies have highlighted how little 
protection consumers have when they make prepayments for goods. There is also 
a problem in relation to gift vouchers; the collapse of Comet reportedly caused 
consumers to lose £4.7 million in unused gift vouchers.  

 The Public Law team will undertake a project on mental capacity and detention. 
The concern here is that  arrangements made for treating persons who lack 
capacity to consent to their treatment can amount to deprivations of liberty that 
contravene their human rights. The deprivation of liberty safeguards (DOLS) under 
the Mental Capacity Act 2005 have been criticised by a House of Lords Committee 
as “unfit for purpose”. This project will consider changes to DOLS and will make 
proposals for a new legal framework for the authorisation of best interests 
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deprivations of liberty in supported living and other community care settings. 

 The PFT team will take another look at registered land, reviewing the operation of 
the Land Registration Act 2002 – itself a Law Commission measure – in the light of 
experience of its operation. 

 It will also undertake a project on the law of wills. The primary statute on the subject 
is the Wills Act 1837 and the leading case on mental capacity to make a will dates 
from 18709. Here there is concern that the law is out of step with social, technical 
and medical developments and that it discourages people from making wills. The 
project will focus on four key areas: testamentary capacity, the formalities for a valid 
will, the rectification of wills and mutual wills. It will aim to reduce the likelihood of 
wills being challenged after death. 

 A particularly exciting project is that on sentencing procedure which the Criminal 
Law team will undertake. The current law is contained in such a multiplicity of 
statutes that it is often difficult or even impossible for practitioners and judges to 
ascertain what the law is. This results in unlawful sentences which cost time and 
money to rectify and it undermines public confidence in criminal justice. Our aim is 
to produce a single sentencing statute – a sentencing code - which will thereafter 
be the one and only port of call for the sentencing court. The law relating to tariffs 
and life sentences will not be touched but, we hope, the procedure of sentencing 
will be much improved. 

 The Criminal Law team will also conduct a project on firearms. We are told that the 
present law is so complex and inadequate that it is causing real difficulties for 
investigating authorities and prosecutors. In particular, the way in which weapons 
were classified almost half a century ago no longer reflects the present reality. 

One of the two Welsh projects will relate to planning and development control in Wales. 
Since at least 2004, planning law has been diverging between the England and Wales. 
Now, some legislative provisions apply only to England and some apply only to Wales. 
Even with regard to the provisions that apply to both England and Wales, some of 
these have been commenced in England but have not yet been commenced in Wales. 
That process of divergence will continue with the new Planning (Wales) Bill, which was 
introduced into the National Assembly on 6 October 2014 and which will reform 
development plan-making in Wales.  

The Law Commission’s project will concentrate on reforming the distinct process of 
development management, and the relationship between development management 
and local development plans. More fundamentally, the current planning law of England 
and Wales is designed for a jurisdiction with a population of 56 million and 340 
planning authorities, with a scale of development to match. It may be that different legal 
structures would be appropriate for a country of 3 million people with 25 planning 
authorities.  

The other new Welsh project will be on the form and accessibility of the law in force in 
Wales. Many of you in this audience know far better than I do that problems with the 
form and accessibility of the law relating to Wales have been apparent for some time 
and they are becoming more intense. In part this is due to the piecemeal manner in 
which powers have been devolved to Wales. The result has been that in many areas it 

 

9 Banks v. Goodfellow (1870) LR 5 QB 549. 
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can be very difficult to find and understand the law. A power conferred by a 
Westminster statute on the Secretary of State will, in many cases, in fact be 
exercisable by Welsh Ministers but it can take skill, understanding, perseverance and 
determination to uncover this fact. The problem is particularly serious in relation to 
executive powers but it is by no means confined to them. There are many instances in 
which Westminster legislation has been amended both in Westminster and in the 
Assembly. As a result statutes have some sections and subsections relating to England 
and Wales, some to England only and some to Wales only. As a result it is often 
difficult to establish what law applies in Wales. 

It was the Welsh Advisory Committee of the Commission which proposed that the 
Commission should undertake an advisory project on the accessibility and form of 
Welsh law. It has been wholeheartedly supported by the Welsh Government and its 
legislative counsel. It will be an advisory project. It will certainly consider possible 
means of consolidation of statutes but it will not itself involve the Law Commission in 
drafting consolidation measures as we sometimes do. 

We will be looking both at the complexity of the position which has now been reached 
and at procedures which might be adopted in relation to future law making. I do not 
believe that we will come up with any magic solutions but I do believe that it is 
important to take stock of the situation at this stage while it may still be remediable. 
There is, moreover, a very positive aspect to this. The fact that modern Welsh law is in 
its infancy opens up many opportunities to make the law more accessible. This was the 
theme of the Lord Chief Justice in his speech to this conference last year. It is now 
open to Wales to adopt its own innovative techniques in passing legislation – in 
particular the use of statutory codes which can be the single point of access to the 
primary legislation on a particular subject. So this is an exciting time at which to be 
undertaking this project and we hope to make a valuable contribution. 

There will be a workshop on this subject immediately following this talk and I hope that 
many of you will feel able to attend and participate. At this early stage of the project we 
are seeking to identify the difficulties which lawyers and lay-people are experiencing in 
identifying and accessing applicable Welsh law. We would be particularly interested to 
learn of your experiences in this regard – and of course we should be very interested to 
learn of any ideas you may have as to how the law in force in Wales could be made 
more accessible and user-friendly. I do hope you will be able to join us. 

50th Anniversary of the Law Commission 

Before I finish, I should mention that in 2015 the Law Commission will celebrate its 50th 
Anniversary. We are planning a number of events to mark the anniversary but I should 
like to draw to your attention one in particular which is closely linked with our project on 
Welsh law. On the evening of 25 March 2015 Sir Geoffrey Palmer, a former Prime 
Minister of New Zealand and a former President of the New Zealand Law Commission, 
will speak at an event at the Welsh Governance Centre in Cardiff organised by the Law 
Commission and the Governance Centre. The intention is that the occasion should 
address the architecture of legislation with particular reference to the challenges we are 
currently facing in Wales in that regard. The Counsel General has also kindly agreed to 
take part. It promises to be a really stimulating discussion and I hope to see many of 
you there. 
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Conclusion 

Finally, may I, once again, thank the organisers of Legal Wales for affording the Law 
Commission the opportunity to take part in this conference and to congratulate them on 
having organised such a splendid conference. It is a particular pleasure to see Legal 
Wales go from strength to strength and I wish you every future success. 

 


