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CENTRAL ASSOCIATION OF AGRICULTURAL VALUERS

Jeremy Moody

Secretary and
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By email: propertyandtrust@lawcommission.gsi.gov.uk
20th June 2013

Dear
Law Commission Consultation on Conservation Covenants
CAAV Consultation Response
I write on behalf of the Central Association of Agricultural Valuers in response to the
consultation paper on conservation covenants.
Introduction
The Central Association of Agricultural Valuers (CAAV) represents, briefs and qualifies
some 2500 professionals who advise and act on the very varied matters affecting rural and
agricultural businesses and property throughout Great Britain. Instructed by a wide range of
clients, including farmers, owners, lenders, public authorities, conservation bodies, utility
providers, government agencies and others, this work requires an understanding of practical
issues.
The CAAV does not exist to lobby on behalf of any particular interest but rather, knowing
its members will be called on to act or advise both Government and private interests under
developing policies, aims to ensure that they are designed in as practical a way as possible,
taking account of circumstances.
Our particular interest in this consultation arises because our members frequently advise on
land use, including advising on the appropriate vehicles to allow land managers to achieve
their aims, such as leases, licences, management agreements, contracts and restrictive
covenants. We are increasingly involved in cases where farmers are being encouraged to
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enter into agreements to provide “ecosystem services” and we have felt that a proper legal
framework for such agreements is not readily available. We are therefore extremely
interested in the proposals set out in the consultation document, on which we have
consulted with our members.
I set out below the CAAV response to the consultation. The numbering refers to the
paragraphs in the consultation document.
Overall
It is our view that a properly drawn framework for conservation covenants would be useful,
remedying a gap in our law, especially as regards the enforceability of positive covenants
against successors in title. This will have to cater for a wide range of situations and types of
property, with both capital and income payments for the covenant as options. Covenants are
likely to develop as a commercial answer to mutual need.
In that, some of the ways in which the consultation paper is drafted and its questions are
posed suggest that it was framed on the basis of a more limited approach of benevolent
owners looking to deal solely with recognised conservation bodies. We believe that the
entire thrust of the developing policy framework for payments for eco-system services,
offsetting and other measures goes very much wider than that, contemplating growing
market activity in these areas. The developing definition of payments for eco-systems
services (PES) as an approach (first set out by Wunder in Payments for Environmental
Services: Some Nuts and Bolts) is that it involves:
- a voluntary transaction in which
- a well-defined environmental service (ES) (or a land use likely to secure that
service)
- is being purchased by at least one ES buyer
- from at least one ES provider
- if, and only if, the ES provider ensures the supply of the ES (i.e. there is
conditionality).
This can crystallise values for some environmental matters that are now uncosted
externalities and so narrow the gap between market values and environmental values, and
so see decisions based on market values take more account of environmental factors. A
proper framework for conservation covenants will be of great assistance in that.
As this response has developed through successive drafts so it has become progressively
more apparent that a structure based on “responsible bodies” substantially misses the point,
if conservation covenants are to be anything other than a specialist tool. The question is
rather why should not any person contract with another to create a conservation covenant.
As the seller and buyer of what is provided under the covenant they should be of equal
standing with equal access to remedies and means of enforcement and no more distinction
between them than between the parties to any other contract.
Nonetheless aspects of this response do still engage with the consultation paper’s suggested
concept of responsible bodies. However, we do not accept that this is the right answer
thinking that if such a narrow approach is taken an important opportunity will have been
lost, hindering both private parties and rapidly unfolding government policy. Broadening
the concept would not detract from the work of conservation bodies; limiting it threatens to
frustrate or complicate impending market developments.
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2.30 (10.3)
We invite views from consultees on ways in which they could use
conservation covenants to conserve land for environment or heritage purposes.
Delivery of Ecosystem Services: We are currently examining a proposal from a water
company to block drainage ditches on an upland mire in order to make the mire retain more
water, which should mitigate flood risk and improve water quality further down the
catchment, paying for long term environmental management for its commercial benefit.
The proposal would change the farming practices on the land in the very long term, if not
permanently. The private individual may be the landowner who farms the land himself, the
tenant who does so, or the landlord of such tenants. He is willing to provide the necessary
management of the land in return for payments, but at present the proposal lacks a suitable
legal vehicle which will bind the parties for the appropriate length of time. A conservation
covenant would suit this situation very well.
Biodiversity Off-Setting: As a current example, we are discussing with HS2 Ltd its plans
for environmental mitigation along the proposed high speed rail line. Those plans will
require significant areas of land for biodiversity off-setting and in many cases, landowners
would prefer to retain ownership of such land and offer management services to HS2, rather
than have the land compulsorily acquired. Uses will include the extension of areas of seminatural woodland; the creation of habitats for protected species such as bats and great
crested newts; and the provision of ‘corridors’ to link fragmented habitats. A conservation
covenant could be a suitable tool to deliver conservation management in the long term.
As the policy outlined by DEFRA’s Natural Environment White Paper (NEWP) unfolds, so
this will require developers to seek to offset the environmental impact of their development.
There is no reason why that should not be directly with landowners, provided the planning
authority is satisfied that the requirements are met. We view this as an inherently
commercial matter, akin to any s.106 requirement but encouraging parties to contract into
environmental commitments. That may reach much further than the direct activities of
conservation bodies and encourage more diversity.
Compensatory Habitat: The EU Habitats Directive and its implementing UK legislation
requires compensatory habitat to be provided if protected sites are affected by a
development scheme. Recently, development at the Port of Bristol has necessitated the
creation of compensatory wetland habitat on the Steart Peninsula in Somerset, in which the
Port of Bristol part funded an Environment Agency scheme. Development of a new
terminal at Immingham has led to environmental management of farmland at Sunk Island
further up the Humber, while the Cardiff Bay development led to the acquisition of part of
the Gwent Levels. Such management might equally have been delivered using a
conservation covenant had the mechanism been available.
Land Management: Conservation covenants could be used by landowners to secure long
term management strategies for their land. We see the potential for this market place as
lying beyond and outside the possibilities offered by relatively temporary and defined EU
and government subsidy schemes. At present, an English Higher Level Environmental
Stewardship Scheme agreement runs for only 10 years on terms set by the Government
within the EU’s Rural Development Regulation. A landowner keen to secure a longer term
benefit tailored to his land might seek to partner with a responsible body in order to obtain
MARKET CHAMBERS, 35 MARKET PLACE, COLEFORD, GLOUCESTERSHIRE, GL16 8AA

Tel.: 01594 832979

Fax: 01594 810701

E-mail: enquire@caav.org.uk Website: www.caav.org.uk
Company Limited by Guarantee 398155

support and income for a specific management regime, such as managing upland grassland
as hay meadows; or perhaps to manage the land for the benefit of a species such as the grey
partridge.
2.47 (10.4)
We would be interested to hear from consultees about legal mechanisms
they have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the benefits and
disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create binding
obligations in respect of land for a conservation purpose (and how successful those
measures have been).
We are most familiar with the use of leases, management agreements and restrictive
covenants to achieve conservation aims. In our experience, land managers do not have a
great deal of confidence in more complex or less familiar tools which aim to create binding
obligations, especially for intrinsically commercial deals. There is some use of agreements
for positive covenants, but these are personal to the parties and not binding on successors.
Our perception is that the sale and leaseback mechanism mentioned several times in the
paper is rarely used, as it is perhaps only suitable where it touches on a matter of major
importance to a specific conservation body and there is a willing counter-party.
Conservation covenants may replace most of such deals, but there may well remain
circumstances in which they would be appropriate.
However, it is our view that a proper framework for conservation covenants will reach very
much further than this limited area of work and should not be drafted just to answer such a
narrow problem.
2.54 (10.5)
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on an offset
site;
(2) whether existing methods for securing biodiversity offsetting activity are satisfactory;
(3) whether conservation covenants would be a useful addition to the methods available
to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing methods.
It is difficult to secure long term biodiversity off-setting for the reasons outlined in the
consultation document. The planting of trees affords some long term security, as it is
necessary to secure consent for felling from the Forestry Commission and there will almost
always be an obligation to re-plant. However, it is more difficult to secure a long term
agreement to manage land for a particular species, for example, except through a lease or
management agreement. A conservation covenant would offer the advantage of long term
security and be binding on future occupiers, which is perhaps the greatest shortcoming of
current options.
2.72 (10.6)
We provisionally propose the introduction of conservation covenants into
the law of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
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(3) provision for those obligations to bind successors in title.
Do consultees agree?
Yes, all three are crucial components which will make conservation covenants a valuable
tool for land managers.
COMPARATIVE LAW
3.17 (10.7)
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Our initial enquiries of Scottish members of the CAAV suggest that experience of
conservation burdens is very limited and does not touch on most of the area discussed in
our reply to 2.30. We sense that in practice it may be akin to dedication of land by
particular owners. To be a practical tool for the work we see developing now and for
tomorrow, conservation covenants need to be much more comprehensive in their approach.
KEY FEATURES OF A STATUTORY SCHEME
4.7 (10.8)
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a conservation
covenant that would bind their successors in title and those with interests derived from
their own. Do consultees agree?
We agree that those with a freehold interest in land should be able to create a conservation
covenant.
However, we believe that there needs to be more thought and caution before allowing
leaseholders to enter into such covenants; it is unlikely that any current lease will have been
drawn with this possibility in mind. We believe that the period of 7 years unexpired
leasehold is too short to be of practical effect for the long term management requiring a
conservation covenant (even Higher Level Stewardship Schemes are for 10 years) and,
having considered whether this be increased to 21 years, propose instead that a tenant can
only grant a conservation convent with the consent of his landlord.
Given that many conservation covenants will be used on rural land, a leaseholder will most
commonly have either a tenancy protected by the Agricultural Holdings Act 1986 (AHA
tenancies), or a Farm Business Tenancy (FBT). The former are almost always annual
periodic tenancies in form, albeit with the tenant’s security protected by the 1986 Act, so
this provision would apply mostly to FBTs unless it was expressly drawn to recognise AHA
tenancies. However, FBTs do not have statutory rights of succession, so in practice there
will be relatively few occasions when there will be a successor in title to an FBT. In
practice, it is likely that the consent of both landlord and tenant would be needed for a
conservation covenant to be effective.
The larger issue, though, is that conservation covenants are a mechanism by which longer
term management of the land can be secured – we will suggest that might typically have a
25 or 50 year perspective; the Law Commission paper talks of a default to perpetuity. In
reality, most are likely to be for longer than 7 years, as acknowledged in the consultation
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document (para 4.6), so we suggest that it is more appropriate that this option only be
available to longer leaseholders with at least 21 years unexpired – and perhaps longer.
One relevant factor to this is that even if a 21 year covenant is agreed, its effects are very
likely to be a limiting factor for the land on and after its expiry, burdening the reversioner
and any successor occupier.
4.22 (10.9)
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We
further propose that in England, a single Secretary of State should have the power to
nominate or exclude responsible bodies. The Welsh Ministers should have the same power
in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at paragraph
4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
4.24 (10.10) We invite views from consultees on whether there is a case for giving the
Secretary of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible bodies.
We are answering these two questions together as this seems a more open way to tackle an
area in which it might otherwise be too easily presumed that certain bodies had a higher or
more privileged status in what is essentially a contractual matter.
Conservation covenants will be a new feature of land law for England and Wales. While it
is argued that they should only be offered to charities, public bodies and local authorities in
the first instance, we are aware of for-profit organisations which are already contemplating,
or are involved in, schemes which would suit the conservation covenant approach. This
would apply particularly for biodiversity off-setting and compensatory habitat work, where
the demand will come from developers who might wish to retain control over such a
scheme directly, rather than have it managed via a third party charity – they may preferen t
create their own applicant responsible body.
We note the apparently limited use made in Scotland of conservation burdens (and that we
had to ask to be told that) while we had heard of the USA’s conservation covenants with
their wider market use. That suggests that the practical use of conservation covenants will
be achieved with a wider ambit and it would be wrong to shut this off. The real issue is the
sieve (such as the proposed Secretary of State’s list) for those who are approved to enter
into them.
Seeing conservation covenants as having a substantial potential commercial application, we
suggest that this be looked at more broadly. Of course, developers such as HS2 or South
West Water will, if necessary, generate appropriate qualifying bodies, but there is nothing
that makes a charity more enduring than a trading company. That would save them the
possible pains of dealing with a third party body.
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Would 4.22 exclude companies owned by charities? There may be cases where the
company would be the more relevant manager of the contract.
There may be many cases in which the “objects” of an entity become a matter of
interpretation suggesting this may require more definition. How far might the covenant be
accepted as a conservation covenant if it was serving purposes that are ancillary or
incidental to the grantee’s objects?
What happens if the status of an agreement as a conservation covenant, entered into by both
parties in good faith as such, is subsequently challenged – say by a successor in title? If
that challenge is found to be valid, what then is the effect of that agreement? Have the
positive covenants then fallen? Does it just become a restrictive covenant?
That does lead to the question of what is gained or what purpose served by limiting who
can be the grantee of a conservation covenant? Why should two individuals not be able to
enter into such a covenant between them? It might allow them to agree more effectively
what some currently struggle to achieve by restrictive covenants. Yet the proposal is both
that only certain classes of legal person (but no natural person) can be a grantee but even
then only if approved for this purpose by government. What tests are envisaged for that
approval? Who would be refused? On what grounds and evidence? Presumably that
decision would be susceptible to judicial review.
If tight criteria are used to approve responsible bodies then conservation covenants will
only have a specialised and limited use. If a more tolerant approach is taken, what would
be the gain over leaving it to any parties freely contracting? What would happen to an
agreement granted to a body that was subsequently dis-approved? Would they be forcibly
transferred to a body with which the landowner has no connexion – indeed might actively
resist?
If the responsible body approach is adopted then the criteria for selection should be more
than just a commitment to conservation but an active appreciation of land management.
The privileged position offered to responsible bodies warrants a duty of care to the other
party to the agreement, requiring an understanding of the larger picture in which the
covenant would exist.
It could be that a label borrowed from the USA has been discussed in terms suitable for
conservation charities without thinking of its logical wider and commercial use. Reviewing
those uses, opened up by PES schemes, offsetting and other rapidly developing thinking,
surely requires a very solid justification before limiting so narrowly who can enter into a
conservation covenant. We do not limit who can enter into a restrictive covenant save by
the requirements of the necessary relationship between interests in land. What in the end is
the difference? Were grantors compelled to enter into such agreements there might be a
need for some further assurance of some sort but the proposal is for a voluntary tool.
The logic of this questioning is to reject the proposed model which is ultimately based on
central government approval of conservation covenants, so making them only available on
a nationalised basis albeit in the expectation that that authority would be delegated to
approved responsible bodies. That model appears out of kilter with our de-regulatory age
(never minding one of austerity).
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In any event, the use of conservation covenants should be reviewed by the Government
after a reasonable period of time has elapsed, once those involved in using them have had
the opportunity to understand the real consequences and practical issues that arise from
them.
4.26 (10.11) We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another. Do consultees agree?
Yes, this is a practical proposal which could avoid administrative difficulties on any reorganisation, as where a charity fails or a public body is restructured. Presumably the
successor body should be one with objects relevant to the covenant. We note that a
responsible body taking over an existing agreement would not have the right to modify the
agreement without the consent of the other party (see paragraph 7.70).
4.29 (10.12) We invite consultees’ views on what should happen to a conservation
covenant where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1)
should there be a holder of last resort?
(2
if so, who should take on this responsibility?
Again, we consider this to be a practical proposal but, in each case, only after all reasonable
attempts have been made to find an alternative body. We suggest that the Secretary of State
for the Environment and Rural Affairs should be the holder of last resort in the event of the
responsible body ceasing to exist in England, or the equivalent Minister in Wales.
However, that person’s prime function in such cases should be to find another suitable
responsible body to transfer the agreement to.
4.40 (10.13) We provisionally propose that the purposes for which a conservation
covenant may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1)
its natural environment, including its flora and fauna;
(2)
its natural resources; or
(3)
any cultural, historic or built heritage features of that land.
Do consultees agree?
In reviewing this we note the definition of those practices protected from a Certificate of
Bad Husbandry for a tenant under the Agricultural Holdings Act 1986 even if in breach of
the Rules of Good Husbandry:
“(a) the conservation of flora or fauna or of geological or physiographical
features of special interest;
“(b) the protection of buildings or other objects of archaeological, architectural or
historic interest;
“(c) the conservation or enhancement of the natural beauty or amenity of the
countryside or the promotion of its enjoyment by the public.”
(Schedule 3, Part II, para 9)
That suggests the addition of geological and physiographical features alongside flora and
fauna. The reference to archaeological interest might suggest the proposed limitation to
historic features could be taken to exclude prehistoric ones.
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With the context of the proposal for conservation convents, it seems logical that the
creation of habitats should also be included, since this appears necessary for compensatory
habitat or biodiversity off-setting proposals as well as any altruistic endeavours. Without
that extension, parties could be seeking to lay too much stress on what “enhance” might be
made to mean.
How is “natural resources” a phrase with a known legal meaning? Could it be used to
sterilise access to mineral rights? – if so, that could well over time interact badly with the
notion of a perpetual agreement Does it mean timber or hydro-energy? What does it add to
limbs (1) and (3)?
We note that paragraph 9.15 refers to “recreational activity for the public” but would not
expect to see that as a purpose for conservation covenants. That lies outside the natural
meaning of conservation and we would not propose to borrow the possibly similar phrase
from the 1986 Act.
4.49 (10.14) We invite views from consultees as to whether a scheme of conservation
covenants for England and Wales should include any form of public oversight for the
creation of new conservation covenants.
We do not consider that a scheme of public oversight would be necessary for private
agreements freely negotiated between the parties including a responsible body. It is likely
that such a scheme would add to the cost and bureaucracy of the exercise. On what grounds
might such a body refuse to approve a conservation covenant? Individual schemes will
often come with much background and detail that would make this onerous, both for the
scrutineer and the parties having to respond to its questions.

CREATION AND REGISTRATION
5.8 (10.15)
We provisionally propose that conservation covenants shall be statutory
burdens on land, rather than proprietary interests or contractual agreements. Do
consultees agree?
Yes, it is important that conservation covenants stand wholly within the statutory scheme in
order that their operation is clear and unambiguous, binding successors in title. To make
them contractual agreements or proprietary interests would be to confuse matters and might
lead to disputes.
5.10 (10.16) We provisionally propose that a conservation covenant must be created in
writing and signed by the parties. Do consultees agree?
Yes. If a conservation covenant is to bind the parties for long periods of time, and
especially if it is to bind successors, then any agreement must be in writing, signed by both
parties. In addition, the responsible body should be required to hold copies of the agreement
for its duration (either in hard copy or electronically) so that land managers bound by a
covenant are able to obtain a copy, even where the agreement was made many decades
earlier.
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In addition we propose that a responsible body should have an obligation to inform a
landowner that entering into a conservation covenant could have a long term impact on the
use and value of their land and that they should seek independent advice before signing.
This could be dealt with by requiring the responsible body to serve a prescribed notice
under statute at least seven days before a conservation covenant is signed.
5.14 (10.17) We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant. Do consultees
agree?
No. We think that binding land in perpetuity could prove problematic for future land users
and would prefer to see a default period of less than a century. Significant benefits could be
delivered over such a long time frame, but equally, where the very long term needs or aims
of the landowner changes, it would allow for a re-negotiation of the covenant or for one
party to withdraw.
It would be remarkable if the covenant negotiated for the circumstances of 2013 was
enforceable, unaltered, in whatever might be the circumstances in 2513, 3013 and so forth,
when it might be entirely inappropriate – as we are learning now with chancel repair
liabilities established on a similar basis. The issues raised elsewhere over enforcement
make perpetual agreements very problematic.
With the requirement for written agreements (especially if compounded by stressing the
need for the potential grantor to take advice), it might be rare for the parties not to agree the
term but we fear adopting the default to a perpetual covenant provides a template that may
encourage impractical provisions and over time bring the concept into disrepute.
Recognising that perpetuity is a very large concept indeed and one most likely to be
imposed by accident, omission or cleaving to the law’s template, we suggest that, rather
than default to it, the default should be to a term of say 25 or 50 years. That could be
accompanied by the proviso (as with Farm Business Tenancies under the Agricultural
Tenancies Act 1995) that the term would then continue from year to year until one or other
party acts to terminate it. That FBT example has shown this to be a user-friendly model
with many agreements running on for years after their formal expiry date. The parties have
confidence because they have control.
In practice, a voluntary agreement that has been in place for 25 or 50 years is often likely to
have so entrenched the new land use as to pre-dispose its continuation unless it is not longer
practical. Where a proposed covenant is driven by the need to provide compensatory
habitats or offsetting then that will drive the term in any event.
We do have concerns about the effect of a landowner entering into a covenant which would
severely restrict the freedom of his heirs to use the land as they see fit, yet it is difficult to
see how the benefits of long term agreements could be achieved without the risk that some
will seek to control land use from beyond the grave. Dispositions as the entail for property
became a notoriously fraught area of land law and management in previous centuries and
we fear that this risks repeating that.
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In one case known to us, a very elderly landowner is convinced of the conservation
importance of his attractive, but quite ordinary, lowland farm. If conservation covenants
were available now, it is likely that he would seek to enter into one which would continue
the pattern of land use which he has established over the last fifty years, effectively locking
the farm into the past, regardless of changing water tables, climate or economics. This
would restrict the options available to his son and future generations to develop and manage
the farming business and a number of related commercial ventures on the farm, including
tourism and sporting uses. In this case, it could restrict economic development and some
would argue that this should be weighed in the balance when considering a covenant. In an
ideal world one might hope that a family would discuss such a scenario and reach
agreement; but the world is not ideal.
We consider that a conservation covenant will very often have an impact on the value of
land (see our response to question 9.23). Almost any restriction on the use of the land,
whether a natural restriction such as poor drainage, or a restriction imposed, such as SSSI
status, will – subject to the arrangements for payments – reduce its value in comparison to
similar land without such a restriction. This is because the owner will have more choices as
to the economic use of unrestricted land. A restriction in perpetuity would have a
significantly greater impact on value than one which was for a shorter fixed term.
Of itself, that comes back to the value being paid for the covenant. If it is an income stream,
then the grantor will need to be confident in the robustness of the grantee. A capital
payment would assure the grantor but leave the land burdened. An example seen today is
when a landowner converts an annual wayleave payment for a pylon on his land into a
lump sum; future purchasers of the property will take into account the fact that no income
benefit will derive from the burden and may adjust their bid for the land as a result.
5.16 (10.18) We provisionally propose that, subject to two exceptions, a statutory scheme
for conservation covenants should not limit the obligations which parties may include in a
conservation covenant, provided they do not go beyond the purposes for which such a
covenant can be created. Do consultees agree?
The fundamental basis of the covenant will be agreement between willing parties and
therefore there should be as few restrictions as possible on the terms which might be
included, provided that it qualifies as a conservation covenant. That would also save
argument at the margin as to whether an obligation qualified or not.
We are concerned that the proposal could be read to mean that the parties would need two
agreements where the deal between them runs more broadly than the proper subjects of a
conservation covenant. We agree that the convent itself should be clearly identifiable but
suggest it could, as appropriate, be part of a larger document.
Again, what is the position of those obligations that are incidental to or ancillary to those
purposes for which a conservation covenant could be granted – but which could be argued
to be beyond them?
5.18 (10.19) We provisionally propose that any provisions of a conservation covenant
made by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
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Yes - the tenant cannot grant more than he has. Once this is seen as a tool for practical and
commercial purposes by voluntary agreement rather than some higher and special tool, this
is obviously just a matter of land and contract law.
We presume that existing leases granted by the landowner will also limit the terms of a
subsequent conservation covenant, should there be any conflict. For example, a farmer
who holds an Agricultural Holdings Act tenancy has security of tenure for his lifetime (and
potentially other members of his family for up to two successions) and has freedom of
cropping enshrined by statute. If the landlord sought to enter into a conservation covenant
over the let land which required the land to be farmed organically, that covenant could not
interfere with the farming practices other than by agreement with the tenant.
It is expected that the responsible body would make the necessary enquiries in advance to
be sure that the requirements of the covenant could be delivered by the landowner as part of
its “due diligence” procedures. However, as the scheme is to be a statutory scheme, it
would be prudent for it to safeguard existing leases.
Limitations on the Freehold? – Considering this also led us to wonder about the
analogous position of a landowner without full ownership of the land – as where sporting
rights or mineral rights are reserved by someone else. How does that affect the owner’s
ability to enter into a conservation covenant whose purposes would be jeopardised by, say,
mineral working?
Commons – A significant area of the country, especially in the uplands of England and
Wales is owned subject to specified common rights whereby others have use of the land,
usually for grazing cattle or sheep but sometimes ponies, geese and other animals or for
other uses. The commoners have no control over the land but they will exercise the rights
that are useful to them, often giving valuable economic scale to neighbouring farms.
Any conservation covenant granted by the owner of the common should not derogate from
these rights. We assume that commoners (or even a commoners’ association) will not be
able to burden the land with such a covenant.

5.20 (10.20) We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and severally
liable for the conservation covenant obligations, unless the conservation covenant has
provided otherwise (or it is modified or discharged). Do consultees agree?
No. Imposing joint and several liability in this situation is too extreme to be reasonable –
making each purchaser liable for the whole rather than compliance for his own part is
between draconian and impractical.
It is common for farms to be offered for sale in several lots; it is easy to imagine a scenario
where a conservation covenant bound the whole farm (whether by poor drafting or for ease)
but in practice was delivered only on one part of it. If lotted separately, the new owner of a
block of farmland might find he was responsible for the actions of his neighbour, over
which he had no control or means to remedy any breach.
MARKET CHAMBERS, 35 MARKET PLACE, COLEFORD, GLOUCESTERSHIRE, GL16 8AA

Tel.: 01594 832979

Fax: 01594 810701

E-mail: enquire@caav.org.uk Website: www.caav.org.uk
Company Limited by Guarantee 398155

In practice we would expect vendors and potential purchasers to deal with this prior to
purchase if, as stated at 5.31 below, a conservation covenant was registered as a local land
charge and especially where delivery on one part depends upon activity on another.
However, in a forced sale situation, or on a death, it might not always be feasible to attend
to such matters in time.
We therefore disagree that all owners of sub-divided land should be jointly and severally
liable.
Compulsory Purchase – This issue also prompted a question as to how conservation
convents would, on this point and more generally, interact with compulsory purchase. Is
the landowner effectively forced by a need to minimise his exposure to breach of the
agreement to insist that the acquirer proceeds by full exercise of compulsion rather than by
dealing with it by agreement? Does the acquirer acquire joint and several liability for the
covenant? Does the covenant become in some sense a separate interest to be bought out?
5.22 (10.21) We provisionally propose that a statutory scheme for conservation
covenants should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms. Do consultees agree?
Yes. Guidance should assist the parties and if it is non-statutory it will be easier to update
and amend as more experience is gained in this area. However, the range of situations
might be too broad for model terms to be helpful.
5.23 (10.22) We invite consultees’ views on who should formulate non-statutory guidance
(for example, Government departments, advisory bodies, or conservation organisations).
The input of a range of organisations would be useful. As DEFRA is now experienced in
running stakeholder groups with a range of participants, so it would seem sensible to
suggest that the guidance is drafted by DEFRA or Natural England, with input from a
stakeholder group comprising a range of interests including conservation groups,
landowners and advisers.
5.31 (10.23) We provisionally propose that a conservation covenant should be
registrable as a local land charge, and that from the date when a conservation covenant is
so registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Yes. This is an important provision to ensure that those who may wish to buy land subject
to a conservation covenant will be made aware of it and for the grantee to have more
confidence in compliance. Our presumption is that it would be unenforceable against
successors without this.
5.32 (10.24)We provisionally propose that there should not be a statutory requirement for
central recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner. Do consultees agree?
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We agree that there should be no statutory and central recording. Clearly where two parties
agree to publish something, they can publish it but we do not see what the public gain is.
Of course once a covenant is on a local land charge register, which we do consider to be for
good public policy reasons, that is publicly searchable.
There may be cases where parties have made an agreement which they do not know to be a
conservation agreement but which does qualify as one. There may be issues over parties
thinking they have one but which does not actually qualify as such or trying to draft an
agreement so that it falls once side or other of the definition for other purposes.
5.34 (10.25) Do consultees foresee difficulties with the interaction of statutory
designations for conservation purposes and conservation covenants?
If the designation already exists it is part of the matrix of circumstances that has to be
recognised by the covenant and the wider agreement between the parties.
There may be reservations in some quarters due to what has become known as “the stone
curlew effect”. Some years ago, landowners in East Anglia co-operated in a voluntary
project to manage farmed land to benefit the stone curlew population. They were so
successful that the area was later designated a SSSI on account of the stone curlews
breeding there. The SSSI has imposed permanent restrictions which affect farming
operations and the episode caused great upset in the farming community, with associated
mis-trust of some conservation organisations.
There will be some who are reluctant to enter into a long term conservation covenant
without an undertaking that it will not lead to a designation being imposed on them. In
practice that might be impossible to guarantee, because if a site meets certain criteria, the
Government may be obliged to designate it in law.
There might also be conflict between the possible terms of a covenant and the requirements
of a designation; given that a responsible body will not be able to modify a covenant
unilaterally, that could cause practical problems. It might also be the case, though, that a
very long term covenant could outlast any contemporary form of designation.
MANAGEMENT AND ENFORCEMENT
6.10 (10.26) We invite consultees’ views on how obligations under a conservation
covenant should be managed, and in particular:
(1)
what sort of management action is likely to be needed; and
(2)
whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
All of this should be covered in the individual agreement for each covenant. A management
agreement could be included in a schedule to the covenant itself, but would need to be
bespoke as each agreement is likely to be unique and the requirements for management will
vary depending on the aims of the covenant.
In practice, a management agreement might be as simple as specifying that grass should not
be cut before a certain date for hay meadow management, but for more complex sites, or
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where habitat is being created or restored, the management prescriptions could be very
detailed and might change over time.
It is likely that the responsible body will wish to have the right to inspect the land at
intervals and we would expect to see such rights included in a conservation covenant, along
with a duty to give the landowner advanced notice of an inspection.
The parties might also wish to see review meetings included in their covenant in order to
give them the opportunity to discuss the management of the site and consider future
management. We would not expect this to be a statutory obligation, but it is a matter which
should be included in guidance. Regular review meetings might take place every five years,
perhaps more frequently on intensively managed sites and less frequently on extensive
ones. Where there is an income payment to the landowner, the covenant could provide that
it is reviewed at regular intervals and this might form part of the discussions at a review
meeting.
6.15 (10.27) We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should be
provided for in the statute. Do consultees agree?
Yes. This is a matter for practical implementation, considering all the circumstances of the
particular site. The grantor will agree to do or allow whatever is in the covenant which we
would hope would be site-specific. There is no need for any statutory provision which
could simply complicate and limit matters.
6.20 (10.28) We provisionally propose that, under the terms of a conservation covenant,
a person who is bound by a restrictive obligation breaches it by doing something which it
prohibits, or by permitting or suffering someone else to do so; and a person who is bound
by a positive obligation breaches it if the obligation is not performed. Do consultees agree?
Yes.
6.40 (10.29) We provisionally propose that, on proof of a breach of a conservation
covenant, the court should have the power to issue a final injunction. Do consultees agree?
The object should be to enforce compliance by both parties, rather than for damages
between them, given the length of covenant envisaged. In respect of any application to the
courts, there should be a counter-argument available to the parties that the covenant is no
longer appropriate.
Would such an injunction be able to achieve enforcement of positive compliance?
6.41 (10.30) We provisionally propose that the court should have the power to issue an
interim injunction in respect of a breach of a conservation covenant. In determining
whether an interim injunction should be issued, the court should be required to consider
the public interest. Do consultees agree?
Yes – for a breach by either party. However, the court should also consider the purpose of
the covenant in its current context.
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The public interest could be a broad concept. National defence may seem obvious but
access to important minerals once zoned for working by local plans? With badger culling
for TB now public policy in England would that override a conservation covenant to protect
wildlife? In short, would covenants enable parties to seek to frustrate public policy?
6.51 (10.31) We provisionally propose that, on proof of a breach of a conservation
covenant by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’ views
on the way this remedy should be framed in a statutory scheme, and the circumstances in
which such an award should be made. Do consultees agree?
We do not think there is a real logic for analysing the approach to breaches of a covenant
on the basis of whether the breach is by the grantor or the grantee. In essence, there is a
contract and breaches by either party are a cause for action. We feel that the nature of
conservation covenants warrants a bias towards enforcing the terms between the parties
rather than damages for failure.
(1) We are not clear that compensatory damages will usually be appropriate for a breach of
a conservation covenant and suggest that injunctions will normally be the more useful
enforcement tool.
(2) We recognise that there is a risk, however small, that a landowner (more likely, perhaps,
to be a successor in title) might breach a conservation covenant in order to achieve a more
valuable goal. Examples we have recently heard of include the felling of a tree subject to a
Tree Preservation Order, in order to open up coastal views for a residential property; and
the ploughing of semi-natural grassland for use as arable land. In both these cases, the
intrinsic conservation value is lost and the property owner believes that they stand to gain
as a result. It therefore seems appropriate that there should be a measure in place which can
act as a deterrent to such action and exemplary damages might be one answer.
In this, it is just as possible that the responsible body will be in breach of its obligations
under the covenant – as perhaps where it undertakes a specified conservation or other duty
in respect of the land under the agreement. It could, on occasion, in the end prove to be that
the landowner is the one more motivated to enforce the covenant.
However, given that a conservation covenant is essentially a private agreement between the
parties, a remedy as draconian as exemplary damages should only be available in
exceptional cases and the burden of proof on the responsible body should be to a high
standard.
Natural England has recently introduced similar provisions as part of its civil sanctions and
may be acquiring useful experience it might be able to share.
A further option is removal (or suspension) of the covenant. It may be apparent that it now
serves no purpose. That may mean some compensating adjustment between the parties
according to the circumstances.
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6.55 (10.32) We provisionally propose that a statutory scheme for conservation
covenants should not include an ability for the court to award damages in substitution for
an injunction. Do consultees agree?
While we have made clear our preference for a bias towards enforcement of terms and so
suggest that an injunction is more likely to be the useful answer, we consider that the court
should have discretion, given that there are likely to be a wide range of circumstances over
the period of such long run agreements.
There may be interesting issues over the approach to assessing damages but it may be best
to leave those for the courts to determine at the time.
6.59 (10.33) We invite consultees’ views on whether Government or a statutory
conservation body should have the power to enforce conservation covenants where a
holder has failed or is unable to do so.
We do not believe that a third party should have the power to enforce the covenant. If the
agreement between the parties breaks down or fails, there should be opportunities for the
other party to take action, but third parties should not be able to interfere in what is
essentially a private agreement between the parties.
6.61 (10.34) We provisionally propose that, on proof of the breach of a responsible
body’s obligations under a conservation covenant, the court should have the power to
order remedies in accordance with general principles of contract law. Do consultees
agree?
Yes. This should be equally true for either party and the convent is atoll for contract
between parties. Where the grantee has obligations that support the grantor’s compliance,
then there should be a bias towards enforcing those obligations.
7.10 (10.35) We provisionally propose that unless a conservation covenant expressly
provides otherwise, its responsible body may unilaterally discharge the obligations
contained in it. Do consultees agree?
No, the covenant is essentially a contract freely entered into by the parties and on which
they can both expect to rely. It should not be capable of unilateral repudiation but should
only be able to be discharged by agreement or on application to the Lands Chamber. The
examples we have in mind of eco-system services and off-setting are likely to require
significant and long term changes to the land which the landowner will undertake or allow
in reliance on the terms of the covenant. It would not only be outrageous for the grantee (a
“responsible” body perhaps) to walk out of the agreement but it would undermine the basis
for confidence in the entire regime if the party that had changed its land use was so
exposed.
We would rather prefer the model rejected in question 7.71 below for recourse to the Lands
Chamber of the Upper Tribunal for modification or discharge (with adding to the burden of
the existing covenant) with any necessary adjustment between the parties thereafter
awarded in the decision
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7.11 (10.36) We invite consultees’ views on whether the responsible body’s ability to
discharge should be limited to certain circumstances, and, if so, what circumstances would
be appropriate.
No – see our immediately preceding response. This should simply not be permitted.
7.16 (10.37) We provisionally propose that the parties to a conservation covenant for the
time being may agree to modify it. Do consultees agree?
Yes, that is matter for mutual agreement. However, if the proposal to modify comes from
the responsible body, we suggest that it should serve a further notice advising the
landowner to take independent advice before agreeing to any changes.
7.20 (10.38) We provisionally propose that where a responsible body in respect of a
conservation covenant acquires land which is subject to that covenant, the conservation
covenant should cease. Do consultees agree?
Yes, with the cautions below, since where the grantee acquires the interest burdened by the
convent the situation seems to be akin to a merger of interests.
This should only apply where the grantee (say, the contracting responsible body) is the
acquirer – not any other responsible body or person. In practice, if the grantee becomes the
landowner then it could anyway choose to modify the covenant. However, it goes contrary
to the concept of binding future successors in title and we can conceive of situations where
it would not deliver the landowner’s objectives. For example, a landowner enters into a
conservation covenant with a charity, and part of the agreement is that sporting rights will
continue to be exercised over the land by the landowner or his tenants or licensees. On the
death of the landowner, the charity acquires the land and is then free to cancel or modify
the agreement so that the sporting rights are removed.
7.48 (10.39) We provisionally propose that the Lands Chamber of the Upper Tribunal
should have the power to determine applications for the modification and discharge of
statutory conservation covenants. Do consultees agree?
Yes. The Lands Chamber already deals with applications to lift restrictive covenants and
we consider that it has the necessary skills to deal with conservation covenants.
With the developing structure of the Tribunal, there seems a logic that these covenants
should have the same process as for restrictive covenants.
7.63 (10.40) We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant where it
is reasonable to do so, having regard to all of the circumstances and in particular the
following matters (where relevant):
(1)
any change in circumstances since the conservation covenant was created (include
changes in the character of the property or the neighbourhood);
(2)
the extent to which the conservation covenant confers a benefit on the public;
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(3)

the extent to which the purposes for which the conservation covenant was created,
or any other purposes for which a conservation covenant may be created, are
served by the conservation covenant;
(4)
the extent to which the conservation covenant prevents the landowner’s enjoyment
of the land;
(5)
the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6)
whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a
different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Yes.
Aside from the more obvious grounds for having his power this power, there may be
circumstances where the grantor (with perhaps a closer knowledge of the land in question)
would need this recourse because the grantee may be clinging to a prescription that can
objectively be shown to be causing other conservation damage.
7.68 (10.41) Do consultees envisage any situations in which compensation should be
payable to a responsible body for modification or discharge of a conservation covenant by
the Lands Chamber of the Upper Tribunal?
Yes – but this should not be limited to the grantee. The circumstances could be such that it
might be that it was just for a payment to be made by the grantee to the grantor. All this
should fall to be argued depending on the circumstances relating to the modification or
discharge.
7.71 (10.42) We provisionally propose that it should not be possible for a responsible body
to apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant. Do consultees agree?
We would rather suggest that such a power, similar to that for the grantor at 7.63, would
actually be a better option than the proposal at 7.10 above. A responsible body might wish
to make such an application where the terms of the covenant have been found not to deliver
the overall aims of the agreement; or where it finds that an ongoing income payment is no
longer the right use of its charitable funds.
If such a power were given, it should only be where it is judged that burden of the modified
covenant on the owner was no greater than under the existing agreement.
There may also be circumstances where.
7.74 (10.43) We provisionally propose that the existing jurisdiction of the court under
section 84(2) of the Law of Property Act 1925, and the proposed jurisdiction of the Lands
Chamber of the Upper Tribunal, should be extended to include conservation covenants. Do
consultees agree?
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Yes, this seems practical.
7.80 (10.44) We provisionally propose that section 237 of the Town and Country
Planning Act 1990 should enable the overriding of conservation covenants. Do consultees
agree?
Given the probable very long term nature of many conservation covenants, we agree that it
is reasonable to allow s.237 to override them.
EXISTING STATUTORY COVENANTS
8.16 (10.45) We invite consultees to tell us whether covenants made under section 8 of
the National Trust Act 1937 present any advantages for the National Trust or for the public
that are not replicated in our provisional proposals for a statutory conservation covenants
scheme.
8.25 (10.46) We provisionally propose that section 5 of the Forestry Act 1967 should be
replaced by a statutory conservation covenants scheme. Do consultees agree?
8.28 (10.47) Do consultees agree that the statutory covenants set out in Appendix A
should not be replaced by a statutory scheme for conservation covenants?
We have no comment to make on these questions.
THE POTENTIAL ECONOMIC IMPACT OF CONSERVATION COVENANTS
9.3 (10.48)
Do consultees agree that conservation covenants will be more widely used
in rural areas than on urban land?
This seems likely, but we can foresee that there would be uses in urban areas, in particular
to manage urban green space, green corridors in urban areas etc. Much will depend on how
they are framed and how useful people find them to be.
That leads to the fundamental point that the regime for conservation covenants has to
accommodate the working needs of the countryside if it is to be of general use.
9.7 (10.49)
We invite consultees to indicate how widely used conservation covenants
would be in England and Wales, or how frequently they might use covenants in the course
of their work.
We expect that the total area of land subject to conservation covenants would be relatively
small in comparison to land used for agriculture, for example, but it is likely that they could
be used quite frequently in specific situations, such as off-setting for development.
9.11 (10.50) Do consultees agree that conservation covenants will lead to an increase in
the opportunities for development and resource management, whether through encouraging
the release of land or facilitating development via biodiversity offsetting? What would the
financial benefit of such an increase be (for example to developers or those working in the
biodiversity sector)?
Conservation covenants might well facilitate greater use of off-setting agreements and other
forms of agreement between developers and planners or communities for the enhanced
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conservation use of some land to allow development of other land. We cannot quantify any
such potential benefit.
The more the proposed regime is suitable for use in commercial arrangements, the more it
will be used – especially with developing public policy in these areas.
9.15 (10.51) Do consultees agree that the introduction of conservation covenants will
have a positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide on
monetisation of these benefits.
Covenants will be a tool which will be useful in some situations – by itself the label will do
nothing. We note that “recreational activity for the public” is not on the list of purposes for
which a covenant may be created and nor, do we think, should it be.
9.18 (10.52) Do consultees agree that removing the need for a conservation organisation
to purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they have
incurred in using this workaround.
9.20 (10.53) Do consultees agree that removing the need for lease-back arrangements
will reduce the costs involved in protecting land? We invite consultees to provide us with
details of specific costs they have incurred in using this workaround.
We feel that the sale and leaseback arrangement is one that has been little used, albeit an
answer or some very specific situations which may not all be solved by the conservation
covenant regime. Where useful, conservation covenants would clearly use less capital and
save the landowner SDLT. However, this regime should not be driven by this narrow issue
but rather by recognising the wider market need for a practical conservation tool for use in
many circumstances.
The answer to these two questions is “perhaps”, but drawing up a bespoke conservation
covenant, possibly with detailed management prescriptions attached, will be time
consuming and costly work requiring the input of professional advisers, so it will not be a
“cheap” alternative.
9.23 (10.54) We invite consultees to provide details of how a conservation covenant
could affect the value of land (whether the site itself, or neighbouring properties).
Any restriction on the long term economic use of land is likely to have a negative impact on
its capital (and rental) value, because it restricts the choices open not only to the next user,
but to any future users of the land. On the other hand, if the conservation covenant included
a reliable income stream, that could have a positive impact on the value of the property.
The degree and nature of the restriction would influence the impact on value. For example,
if land was sold subject to a covenant that it could only be farmed using organic methods,
then the pool of potential purchasers will consist only of those who are prepared to farm the
land in that way. There will be fewer potential purchasers and hence reduced competition in
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the market. In addition, lenders would be likely to have concerns about the re-sale value of
restricted land and this is likely to mean that they would place a conservative value on the
land for loan security purposes, insist on lower loan to value ratios or not lend at all. In such
a case, the impact on value is likely to be significant.
If, however, the covenant was less restrictive, it would have a less significant impact on the
value. So if an area of permanent pasture was subject to a covenant requiring it to be grazed
at a specified stocking rate, that might be a prescription which was relatively easy for local
farmers to meet. In such a case the market for users would not be so restricted and more
farmers would compete to use the land (either as owner-occupiers or as tenants). The
impact on value would be less than in the organic farming example.
Where a reliable income stream is attached to the covenant, potential purchasers will take
into account the nature of that income, whether there is provision for the sum to be
reviewed during the period of the covenant and any risks to the income stream. The skills to
undertake such a valuation are already widely in use for income-generating assets such as
let property, but such skills have also been used to value the income stream of Feed-in
Tariffs or ROC payments associated with renewable energy sites, such as wind turbines and
solar parks.
Third Party Land - The impact on neighbouring land should also be considered. A
conservation covenant could also have an impact on the value of adjacent land and that may
more often be negative than positive, especially if there is no accompanying payment. That
might most obviously be where the water table or drainage system is affected. In such
cases, a neighbour might have a Rylands v Fletcher claim for nuisance through the courts.
However, there might be other circumstances where there was a detrimental effect for
which no action could be mounted – is it to be accepted that the neighbour is the a loser just
as it might be for any other use that the landowner might adopt? Or should there be some
provision for a basis of claim where a diminution in the value of an interest in adjoining
land can be proved? Perhaps the more this is a government scheme rather than a matter of
free contract, the more there is a case for recognising the costs that may arise from publicly
approved covenants.
9.25 (10.55) We invite consultees to provide details of the likely costs of managing a
conservation covenant, particularly where this can be drawn from existing management
actions that they undertake or are aware of.
The potential range of uses for a conservation covenant is so wide that it would not be
meaningful to try to attribute typical costs to its management.
Those costs could be costs incurred or income foregone. In some cases there may even be
savings or the opportunity for more income. The costs of managing the covenants would
depend on the nature of the negative and positive obligations and who was to undertaken
them. Ultimately, we would expect all these, so far as foreseen, to be reflected in the
payments made between the parties under their negotiated agreement.
9.27 (10.56) We invite views from consultees as to the likelihood of enforcement action
being needed for conservation covenants in England and Wales.
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As covenants will be entered into by two willing parties, it might be hoped that
enforcement action would be unusual. However, the need for such action could be
expected to increase over time, especially as with time the parties involved are no longer
the signatories to the original agreement (or their specific representatives).
9.28 (10.57) We invite consultees to provide details of the likely costs of enforcement
action such as seeking damages or an injunction.
9.30 (10.58) Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
9.32 (10.59) Do consultees agree that the transitional impact on local authorities of
registering new conservation covenants would be minimal and in any event absorbed by the
fee payable?
9.34 (10.60) Do consultees agree that the transitional impact on responsible bodies
would be minimal?
9.36 (10.61) Do consultees agree that the transitional impact on the Lands Chamber of
the Upper Tribunal would be in the region of £7,500?
9.40 (10.62) We invite views from consultees as to the range of likely costs of an
application to modify or discharge a conservation covenant.
We do not have the relevant expertise to comment on these questions.
9.43 (10.63) We invite views from consultees as to the likely increase in applications to
the Lands Chamber of the Upper Tribunal following the introduction of a statutory scheme
for conservation covenants.
We consider that it is likely to be a number of years before disputes would start to get as far
as the Lands Chamber – perhaps a decade or more.
9.45 (10.64) Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
This is not the purpose for which conservation covenants are to be designed, so any such
opportunity would be, in our view, a peripheral issue.
9.47 (10.65) We invite consultees to advise us of areas which constitute likely costs or
benefits of a statutory scheme for conservation covenants.
No comment.

We trust that the responses given above are helpful and would be pleased to discuss matters
further with officials if required.
Yours sincerely,

Jeremy Moody
Secretary and Adviser
Central Association of Agricultural Valuers
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CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Guy Linley-Adams, Solicitor to the Salmon & Trout Association
Email address:

Postal address:

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Responding on behalf of:
Salmon & Trout Association, Burgate Manor, Fordingbridge, Hampshire SP6 1EF

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
N/A

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
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The S&TA strongly supports the concept of conservation covenants.
While conservation covenants are a medium to long term prospect, the S&TA
believes that they may well be extremely successful in addressing the lack of
protection given to the vast majority of the English and Welsh countryside that does
not enjoy statutory nature conservation designation.
It is not a huge leap of faith to envisage a significant proportion of landowners
wishing to leave a conservation ‘legacy’ for future generations through conservation
covenants – the key point is that such covenants need not require immediate cash
input to establish, but are long term donations, if anything made against long-term
asset values (although it is important to note that the value of covenanted land need
not necessarily reduce).
The S&TA believes that that will make them attractive and easy to promote to
landowners. Indeed many S&TA members may well be interested in covenanting
their own land with the S&TA itself being the holder of such covenant. As such the
S&TA would want to be a recognised responsible body in the scheme envisaged.
There is no doubt that many owners of riparian land (land bordering rivers and lakes)
are, by and large, aware of their responsibilities and their unique position to be able
to contribute to conservation of the aquatic environment and wildlife therein, for
example, by establishing set-aside buffer strips alongside watercourses, or convent
not to plough land for a certain distance from water’s edge. However, as the Law
Commission has identified in para 2.2.3, landowners may lack the immediate cash to
put in place or maintain such measures in place over a prolonged period.
The S&TA would certainly want to encourage its members, often riparian owners
themselves, to put conservation covenants in place on their land for the benefit of the
aquatic environment and can envisage making a significant effort to promote such
covenants.
Together with other aquatic NGOs (such as rivers trusts or local conservation
groups), where funding can be found, the S&TA might also seek to purchase such
covenants from amenable landowners.
Further, where development is planned that might threaten aquatic environments, the
S&TA might seek - either by offering to purchase a covenant or by encouraging a
‘donation’ of a covenant - to use conservation covenants to prohibit activities or
works that might damage a particularly vulnerable water environment, such as
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traditional water meadows or floodplain.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
The S&TA has no experience with such covenants.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
No comment

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
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Consultation Paper, Chapter 2, paragraph 2.72
The S&TA agrees with (10 to (30 above but would like additionally to raise the issue
of fishing rights.

Fishing rights in England and Wales may be held in one of three ways:
i)

‘bound’ to the riparian land,

ii) attached to the ownership of the bed of a river (with access to the riparian
land from which to fish either as an express or implied ancillary right,
together often with express rights to carry out habitat work, fishery
maintenance and other activity to enhance and protect the aquatic
environment)
iii) as incorporeal rights / profits a prendre (again, with access to the riparian land
from which to fish either as an express or implied ancillary right, together
often with express rights to carry out habitat work, fishery maintenance
and other activity to enhance and protect the aquatic environment)
It is not clear whether fishing rights owned (or subject to long lease) that fall under (ii)
or (iii) could be made subject to conservation covenants.
The S&TA can envisage owners of fishing rights being very happy to seek the kind of
protection in perpetuity offered by conservation covenants to their rivers. Indeed
there is generally a strong benevolent attitude running through the fishing community.
The S&TA would therefore urge the Law Commission to ensure that all types of
fishing rights can be made subject to any system of statutory conservation covenants
and would be happy to assist the Commission if required.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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No comments

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Yes, subject to comments above on allowing for conservation covenants over
incorporeal fishing rights and rights not necessarily attached to land.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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Generally the S&TA agrees, but would suggest that the range of environmental
charitable bodies that can also be responsible bodies should not be too limited. While
the S&TA sees the merit in limiting the list of responsible bodies to the large charities
that are likely to ‘be around’ for a long time, such as the S&TA (which is 110 years
old this year), this may act to make conservation covenants less attractive to some
landowners who, for whatever reason, have a suspicion of the large more ‘corporate’
NGOs.
There are many smaller and local aquatic environmental groups – the Friends of the
River XYZ etc – which would perhaps be far more likely to attract the benevolence of
some landowners than, for example, the National Trust, the RSPB or even the S&TA.
It would be a missed opportunity if the potential uses of conservation covenants were
not available to these nationally very small but locally highly significant and motivated
groups.
The S&TA would point out that the Memorandum and Articles of most environmental
charities, however small, usually have a condition that the assets of the charity, if
wound up, are passed to a charity with near identical or very similar objectives. The
benefit of conservation covenants could presumably pass in a similar manner, so
perhaps the mechanism, by which it can be ensured that the benefit of covenants is
not lost over time, already exists.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
No comment

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
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The S&TA agrees. There will be many case of simple utility where this would be
desirable. For example, in the event of purchase of woodland for conservation by one
environmental charity (for example, the Woodland Trust), where the benefit of a
covenant on neighbouring woodland lies with another, but for overall conservation
management purposes of both pieces of land as a whole woodland, the covenant
would be best managed and enforced by the Woodland Trust.
Similar arguments would apply in the management of whole river corridors or
contiguous fishing rights.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
Subject to the passing of covenants under the Memorandum and Articles of the
‘expiring’ responsible body, the S&TA agrees that there should be a holder of last
resort - Natural England and Natural Resources Wales would appear to be best
placed to perform a role – but perhaps the holder of last resort should be under a
duty to seek to ‘offload’ such covenants back into the private voluntary conservation
sector, rather than to build up a portfolio of ‘last resort’ covenants.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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The S&TA agrees with (1) to (3) above, with the proviso that the definition of ‘land’
includes ‘water’.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
The S&TA would suggest that if the subject matter of a conservation covenant, as
discussed in the previous question, is challenged, then the usual jurisdiction of the
Lands Chamber should be apply.
The S&TA would not want to see a system of ‘pre-oversight’ of the detailed
objectives and terms of conservation covenants.
This may well cause a dampening of interest or enthusiasm in landowners offering to
enter into such covenants.
While the S&TA accepts that there is the public interest at the heart of conservation
covenants, the covenants will remain essentially private agreements. The S&TA
would suggest that conservation covenants are assumed to be made lawfully, with
sufficient public interest, and where there are grounds for concern, they should be
subject to challenge in the Lands Chamber by the persons aggrieved.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Agreed. A system of statutory burdens rather than one based on complex proprietary
interests is likely to be clearer as the Commission describes. Such a statutory system
would certainly be more amenable to providing for conservation covenants on
incorporeal fishing rights than the existing law on propriety interests.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
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Agreed. The S&TA also believes that such agreements must be published to be
easily accessible to the non-professional public. As such, the S&TA wonders whether
the Local Land Charges system proposed would be sufficiently transparent.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agreed.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agreed

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Agreed

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
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Agreed

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
This would be a sensible way to proceed. The S&TA would be willing to contribute to
such guidance, for example by way of suggesting ‘model terms’ relating to
conservation covenants applicable to the aquatic environment or to fishing rights.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
While some degree of central compilation and publication is necessary, the S&TA
would recommend wide consultation with the likely holders of the benefits of
conservation covenants.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
The S&TA agrees, subject to the points earlier made about the ease of information
provision to the wider public about conservation covenants. These covenants are to
be made in the public interest. Information about which land is covenanted, how and
why should be readily accessible to the general public.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
The S&TA disagrees. As a fall-back there needs to be a statutory right of access to
information about conservation covenants, which is best delivered by a central
register. As conservation covenants are made in the public interest, details about the
terms, restrictions etc should be readily accessible to the public. A public register
would certainly be in keeping with UK obligations under the Aarhus Convention and
the EC Directive on Public Access to Information on the Environment (2003/04/EC).

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
The S&TA believes that it should be made clear in statute that the requirements of
such designations ‘trump’ the terms of any conservation covenants where there is a
conflict, rendering the covenant unenforceable to the extent of that conflict.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
The length and detail of management agreements will vary massively according to
the land being made subject to covenant. The S&TA believes that the details of
management are therefore best left for negotiation between landowner and
beneficiary of the covenant, but within the overall principles and requirements of the
covenant. Such an approach would enable a degree of flexibility that a more
prescriptive covenant might not allow.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.15
The S&TA believes that some powers of last resort may be needed, for example,
enabling a responsible body to apply to the Lands Chamber (or some other body) for
the imposition of a management where landowner and responsible body cannot
reach agreement.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Agreed

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Agreed

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Agreed

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
The S&TA agrees that damages must be available as a remedy to allow responsible
bodies to recover, as far as possible, the costs of ‘policing’ covenants. In the event of
persistent unreasonable behaviour by a landowner whose land is subject to
covenant, exemplary damages should be available. The S&TA would suggest that
guidance as to what may or may not constitute such unreasonable behaviour should
be issued to guide Courts in deciding when such damages are appropriate.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
The S&TA agrees, but would suggest that damages in lieu should be the ‘exception’,
perhaps only being awarded when the public interest is served by not awarding
injunctive relief. Final injunction should be the remedy of first choice.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
The S&TA agrees strongly that there must be a power ‘of last resort’ to enforce sitting
with a statutory body or the Minister.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
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The S&TA agrees that for conservation covenants to be attractive to landowners,
there must be a mechanism for landowners to remedy failings on the part of
responsible bodies.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
The S&TA agrees that conservation covenants should be capable of being
discharged by responsible bodies, but perhaps, given the public interest element in
seeking to enforce conservation covenants, such discharges should be subject to the
public interest test. This would avoid the discharge of obligations by responsible
bodies for reasons of simple expediency.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
See above – a public interest test, linked to the headline conservation objectives of
the covenant, should be applied.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
The S&TA believes as for discharge of obligations, modification must meet a public
interest test, to avoid modifications being agreed merely for mutual expediency.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
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The S&TA agrees.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
The S&TA agrees.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
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The S&TA agrees except in relation to (4) and (5).
In relation to (4), the S&TA does not support the modification or discharge of a
covenant merely on grounds of the enjoyment of the landowner, as this could
fundamentally undermine the ‘in perpetuity’ element of the covenants if such
applications could be made by, for example, new owners to rid themselves of the
perceived burdens of covenants. Applications for discharge or modification should
only be available if removing burdens to the landowner’s enjoyment of the land
coincides with the ‘public interest’

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
No comment

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
In order to avoid raising fears in landowners that covenants could be modified upon
applications to the Lands Chamber, in ways with which they do not agree, thereby
having a chilling effect’ on the uptake of conservation covenants, the S&TA agrees
that there should be no right for responsible bodies to apply.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
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Agreed

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Agreed, but again perhaps an express ‘public interest’ test should be applied, rather
than relying solely on judicial review (paragraph 7.77) to address any perceived
misuse.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
No comment

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
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The S&TA would agree that generally, rural application appears to be more likely,
However, with increased interest in restoring ‘lost’ urban rivers, and the great public
interest in so doing (health, education, recreation etc), the S&TA believes that
conservation convents may have a significant part to play in the urban environment.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
The S&TA believes that the use of conservation covenants in the aquatic
environment - for example, to ensure the sensitive management of riparian land may become a very important tool indeed for freshwater conservation bodies. The
S&TA can envisage attempting to sign up riparian landowners to ‘precedent’
covenants along an entire river length becoming a major plank in its, or local rivers
trusts’ work.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Agreed, with the provision that offsetting by way of conservation covenants must be
demonstrated to be more than just conserving the status quo by the use of very lighttouch covenants terms.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
The S&TA very strongly agrees. See answer above to the first consultation question.

Do consultees agree that removing the need for a conservation organisation to
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purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
The S&TA very strongly agrees. For example, procuring the covenanting of riparian
land could achieve conservation outcomes that the S&TA could not hope to achieve
if it had to purchase riparian land itself, through lack of resources.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
No comment

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
No comment

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
No comment

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
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The S&TA would hope that enforcement action against the landowners with which
covenants are first agreed would be unlikely. As long as future purchasers of the land
are sufficiently on notice of and understand before purchase what the covenant
entails - a job for property lawyers - then much future enforcement action should be
avoided.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Agreed. Such training is potentially covered by lawyers’ annual CPD requirements.

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Fees payable should be set to ensure that registering of conservation covenants are,
at least, cost neutral for local authorities.

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No comment

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

Page 22 of 23

No comment

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Undoubtedly. See answer to first consultation question.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
The S&TA believes that, measured in the widest possible terms, for example
including the value of ecosystem services that would be protected, the potential
benefits of conservation covenants are highly likely to outweigh the costs by many
orders of magnitude.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Richard Barker
Forestry Commission Executive Office
Email address:

Postal address:
Forestry Commission
England National Office
620 Bristol Business Park
Coldharbour Lane
Bristol
BS16 1EJ
Telephone number:
0117 906 6000 (Reception)
Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Forestry Commission England, responsible for the delivery of the Government's
forestry policy in England.
and
Forest Enterprise England, the Forestry Commission Agency responsible for the
management of the 258,000 hectare Public Forest Estate in England.
If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
We see two forestry uses:
1. To allow a private owner to pass on his woodland with this protection secured
above and beyond that which is already provided by existing statutory controls on
tree felling and deforestation.
2. To allow sale of parts of the Public Forest Estate with protections secured which
were highlighted at the time of Government's consultation on the future of the Public
Forest Estate (January 2011) when wholesale disposal was proposed. Publication of
the Government's Forestry and Woodlands Policy Statement (January 2013) which
includes a commitment to retain the Public Forest Estate in public ownership has
removed this potential demand for conservation covenants. Land sold for operational
reasons (which is permitted) is unlikely to have high conservation value and to
maximise the asset value there would be a reluctance to impose any conservation
covenant.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
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1. Restrictive covenants have been successfully used on the Public Forest
Estate where part is sold adjoining retained land. Enforcement, to prevent
unauthorised development has been necessary and successful.
2. Dedication covenants have been used on private woodlands very
successfully, with the main incentive enforcement through withdrawal of
management grant. However, land is now protected for forestry purposes by
the control of tree felling under the Forestry Act and the Environmental Impact
Assessment Regulations.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
The Forestry Commission is not responsible for the implementation of planning
policy. However, our understanding is that biodiversity offsetting is an action of last
resort and should only be used where all other options to protect the environment
have failed. There should be robust powers in the planning system to secure what
little offsetting that should be needed and very little demand for conservation
covenants. Only if there is evidence of unresolved failure would we support this
planned approach.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
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(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes, in principle this is desirable, but to be effective there must be an enforcing body.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
Forestry Commission England has no experience of the Scottish system.

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Our experience is that lease terms control the ability to assign and the use to which
the land is put, which would include entering into a conservation covenant. A
freeholder is unlikely to welcome such provisions even if they were to fall at the
conclusion of the lease period. The Countryside and Rights of Way Act allows
dedication of leasehold land for access, but Forestry Commission have not attempted
to enforce it because of all the expected difficulties such action is likely to result in..
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
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paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
The designation of Responsible Bodies is an established practice. However, there
must be capacity to enforce the Covenant in the longer term; can this be assured by
anything other than Government? What will there be to ensure a holder has the
capacity to act, the fortunes of charities can ebb and flow and their approach to
issues like enforcement can change radically with a change of governance? No one
should underestimate the costs and resources of enforcing a covenant, especially if
the rewards of a breach to the other side are significant such as releasing
development land.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
This would not appear to be a very good idea because enforcing covenants with fairly
vague specifications against unwilling owners will be an unknown quantity with
potential to absorb significant resources and act as a significant barrier to successful
protection desired. Will this be a priority for a for-profit company unless working on a
cost plus basis?
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
This would be essential unless the holder was Government (via a body such as
Natural England).

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
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(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
There needs to be a holder of last resort, if it is not decided that a Government body
should be the initial holder. We would expect this to be the responsible Department,
Defra, or one of its delivery bodies.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
This is very wide ranging and would end up as a catch all. We would suggest that
the purpose should exclude areas with other existing conservation designations that
provide adequate protection, for example SSSIs.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
If Government is holder of last resort then there must be some oversight to ensure
what is planned is reasonable and can be enforced. If not there will be an ongoing
demand for modification with the associated burden on all those involved. It may be
that a set of guidelines on what should or should not be included in a covenant would
be a good starting point alongside model agreements.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
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Yes we agree to this approach as being suitably robust
.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?

Consultation Paper, Chapter 5, paragraph 5.10
We strongly support this approach. However a 'model' agreement may help a lot and
save disputes later. Being as specific as possible should help to avoid future debate
on requirements.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes, we support this proposal, provided there is a mechanism to extinguish or modify
the Covenant. We note that the life of a lease (if included in the planned provision)
will limit the period to that of the lease.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
We consider that there should be limits, especially on positive covenants which could
create an unsustainable burden and result in quite reasonable request for
modification. It should also be limited to the purpose for which the specific covenant
was created and not the wider 'catch all' for which they can be created.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.18
Agreed – But see previous comments on term on lease and our approach to
dedication for access under the CRoW Act (answer to 4.7).

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
We disagree with this approach provided that subdivision (for example to family
members) can not be used to get round or dilute the requirements in the Covenant.
It would be an unfair burden on a landowner to be held responsible for their
neighbours actions unless they were directly linked, for example where they
managed to the centre of a watercourse.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Yes – we recognised this was essential in an earlier response.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
This process should be led by Defra as the Government Department responsible for
conservation policy.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
We strongly support the land charge approach. However, it would be important for
responsible bodies to keep a public register. A good example is with SSSIs where
anyone can look up (via a web based system) a map and details of which land is
designated and view the citation and condition reports. This would help meet the
requirements of the Environmental Information Regulations and prevent a lot of
requests for information and enable public engagement in the monitoring of
compliance.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
No we do not agree with this approach – see above comments (5.31). It should not
be left to the agreement of the landowner to publish details.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Model agreements would need to make it clear that statutory designation
requirements could not be overruled by the content of any covenant.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
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This appears to be inviting the creation of a huge bureaucratic management system.
The focus of Covenants and associated management should be on outcomes and
limits of acceptable change. The purpose should be protection of the feature and
actions may need revised over time as our understanding of the requirements to
protect the feature change. We do not want to lock people into actions which can
cause damage if they are no-longer appropriate or create ongoing demand for
change in conditions.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
We suggest that the focus of Covenants be on outcomes and limits of acceptable
change not management operations.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes, but again the emphasis appears to be on doing or not doing something specific
rather than considering the desired outcome to protect and enhance the thing of
value. There are a wide range of variables in the natural environment and flexibility
and adaptation to current circumstances is essential.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
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Injunctions are very heavyweight actions, and likely to be out of scale to some of the
small conservation areas affected. There should be a staged process enabling
proportionate actions to be taken, with final injunction as a last resort.

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
We have a similar view on this to the above proposal (6.40)
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
The first priority should be to ensure that things are put right if this can be done.
However, exemplary damages are essential given the potential gain from destroying
something under a Covenant where it could not be replaced or repaired. This
damaging act could result in the justification for the Covenant being void and other
land use potential being exploited. This will need very strong penalties, and a
willingness to use them to counteract the incentives to damage a protected feature.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
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We support this approach as we are concerned that people may try and buy their
way out of their responsibilities. We should work on the assumption that the
Covenant is in place to protect something that is irreplaceable and therefore financial
compensation is not adequate recompense for the damage.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
A Covenant has no value to the environment if it is not enforced. It would be prudent
for Government (Defra) to have the power to enforce but it should also have the
power to delegate or authorise somebody or organisation to act on its behalf.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
This should not arise if responsible bodies are limited to Government organisations
as previously suggested, but if this is not the case then this provision may be needed
as a last resort.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
This proposal does make it look like it will be rather too easy to get out of the
obligations even with the assumed 'accountability' of responsible bodies. A lot
depends on the decisions on who can be a responsible body as to how concerned
we are by this approach.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
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Consultation Paper, Chapter 7, paragraph 7.11
We would only support the discharge where another designation takes over, for
example the creation of a new SSSI or the Scheduling of an ancient monument.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
This does make it look like it will be rather too easy to get out of even with the
assumed 'accountability' of responsible bodies. It opens the possibility of
inducements to the responsible body in exchange for relaxing the covenant. The
quality and guidance given for the creation of the original agreement will be key to
avoiding the need for frequent modification. This brings us back to our suggestion
that the focus should be in outcomes and not actions.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
This fails to take into account the fact the responsible bodies, if they are nongovernment organisations, may change their objectives and the protection could be
lost. There is also no guarantee that the responsible body would retain the land in
perpetuity.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
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As it appears that this would only apply where it is a disputed modification it would
appear a sensible approach.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
This looks quite broad and covers things you would expect to see. However, we
would expect to see some weighting of the issues in favour of conservation rather
than personal interests.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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We would suggest that being able to buy your way out of an obligation is always a
risky course of action to facilitate. This should only be permitted in very exceptional
circumstances where there is an overriding need to remove the Covenant. A
stringent test should be applied, for example as applied under the Habitats
Regulations for licence applications. An example where modification or discharge
may be required is for a major infrastructure project essential to the national interest
and economic wellbeing of the country.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We agree with this approach provided that the safeguards we would like to see
(model agreements etc.) are in place when covenants are created.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
We agree as this is consistent with existing arrangements on similar issues

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
We have no experience of the application of Section 237 so we are unable to
comment.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
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Consultation Paper, Chapter 8, paragraph 8.16
We do not have any knowledge of section 8 covenants
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We do not see this as a priority action that needs to be addressed in this context.
The publication (in January 2013) of the Government's Forestry and Woodland Policy
Statement set out a future direction that will require new forestry legislation to take
forward. We consider that this would be a more appropriate arena to address any
shortcomings in the Forestry Act.
Including changes to Forestry Act in any other legislation is likely to case alarm
amongst stakeholders who still have a deep suspicion on the actions of Government
ever since the consultation (in January 2011) on the future of the Public Forest
Estate and inclusion of references to the Forestry Commission in the Public Bodies
Bill which were then dropped.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
We have limited our views to the Forestry Act as set out above.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Probably, by are but perhaps not by number.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7

Page 17 of 21

These would only have significant use on the Public Forest Estate if there were plans
for the wide scale sale of the Public Forest Estate. The Government has now
committed to keep this in public ownership therefore their use is unlikely. Covenant
the whole estate and it could devalue the public asset by something in excess of a
hundred million pounds at a stroke.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
We do not follow this argument as offsetting (in relation to planning permission)
should only be an action of last resort. Offsetting is the result of something better
having been destroyed and still represents a loss to the environment.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
We are not able to offer any evidence of failure of the current arrangements to
protect trees and forests that these proposals would address.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
We have no experience in this area.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
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We have no experience in this area.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
CRoW Dedication for access is the closest thing we have to compare and in the
opinion of our selling agents this reduces vales by over 10% - we would expect that
land subject to a conservation covenant would be significantly less attractive to a
buyer on the open market than similar land without.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
We do not have sufficient relevant information to comment
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Ample evidence that enforcement action will be needed if felling licence compliance
is anything to go by – and these are probably quite simple compared to what is being
proposed. Around 10% of conditional licences need follow up (informal and formal
enforcement action). This is around 100 cases per year.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
An action as simple as hearing an appeal against a Restocking Notice (an order to
require compliance with simple replanting conditions in a felling licence) can cost
between £2,500 and £4,000, just for the Forestry Commission. The other party
involved will also have their own costs.
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Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No Comment

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Our view is that it will probably end up costing more than expected – most things do,
but costs are often hidden.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No Comment

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No Comment

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
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No Comment

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
We are not convinced that this will be the case unless there is a public register, see
our response to 5.31.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
From a Forestry Commission England perspective we are not convinced of the value
for money of these proposals and do not see any major failures to protect the
environment that they will address. The Public Forest Estate disposal which may
have been an initial driver for change is no longer a relevant issue. The best areas
are already protected by existing designations, particularly SSSIs, and this would not
be applied to these areas.
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ȱ
ȱ
BarȱCouncilȱresponseȱtoȱtheȱConservationȱCovenantsȱconsultationȱpaperȱ
ȱ
1.
ThisȱisȱtheȱresponseȱofȱtheȱGeneralȱCouncilȱofȱtheȱBarȱofȱEnglandȱandȱWalesȱ(theȱBarȱ
Council)ȱ toȱ respondȱ toȱ Theȱ Lawȱ Commissionȱ consultationȱ paperȱ entitledȱ Conservationȱ
Covenants.1ȱ
ȱ
2.
TheȱBarȱCouncilȱrepresentsȱoverȱ15,000ȱbarristersȱinȱEnglandȱandȱWales.ȱItȱpromotesȱtheȱ
Bar’sȱhighȱqualityȱspecialistȱadvocacyȱandȱadvisoryȱservices;ȱfairȱaccessȱtoȱjusticeȱforȱall;ȱtheȱ
highestȱstandardsȱofȱethics,ȱequalityȱandȱdiversityȱacrossȱtheȱprofession;ȱandȱtheȱdevelopmentȱ
ofȱbusinessȱopportunitiesȱforȱbarristersȱatȱhomeȱandȱabroad.ȱȱ
ȱ
Aȱ strongȱ andȱ independentȱ Barȱ existsȱ toȱ serveȱ theȱ publicȱ andȱ isȱ crucialȱ toȱ theȱ
3.
administrationȱ ofȱ justice.ȱ Asȱ specialist,ȱ independentȱ advocates,ȱ barristersȱ enableȱ peopleȱ toȱ
upholdȱtheirȱlegalȱrightsȱandȱduties,ȱoftenȱactingȱonȱbehalfȱofȱtheȱmostȱvulnerableȱmembersȱofȱ
society.ȱ Theȱ Barȱ makesȱ aȱ vitalȱ contributionȱ toȱ theȱ efficientȱ operationȱ ofȱ criminalȱ andȱ civilȱ
courts.ȱItȱprovidesȱaȱpoolȱofȱtalentedȱmenȱandȱwomenȱfromȱincreasinglyȱdiverseȱbackgroundsȱ
fromȱ whichȱaȱsignificantȱproportionȱofȱtheȱ judiciaryȱisȱdrawn,ȱonȱwhoseȱindependenceȱtheȱ
Ruleȱ ofȱ Lawȱ andȱ ourȱ democraticȱ wayȱ ofȱ lifeȱ depend.ȱ Theȱ Barȱ Councilȱ isȱ theȱ Approvedȱ
RegulatorȱforȱtheȱBarȱofȱEnglandȱandȱWales.ȱItȱdischargesȱitsȱregulatoryȱfunctionsȱthroughȱtheȱ
independentȱBarȱStandardsȱBoardȱ
ȱ
Chapterȱ2,ȱparagraphȱ2.30ȱȬȱWeȱinviteȱviewsȱfromȱconsulteesȱonȱwaysȱinȱwhichȱtheyȱcouldȱ
useȱconservationȱcovenantsȱtoȱconserveȱlandȱforȱenvironmentȱorȱheritageȱpurposes.ȱ
ȱ
4.ȱ
Inȱadditionȱtoȱtheirȱuseȱasȱvoluntaryȱtoolsȱforȱconservation,ȱcovenantsȱcouldȱalsoȱbeȱusedȱ
asȱ taxȬmitigationȱ tools,ȱ andȱ asȱ methodsȱ ofȱ preventingȱ (orȱ attemptingȱ toȱ prevent)ȱ futureȱ
generationsȱfromȱalteringȱtheȱnatureȱofȱlandȱbyȱdevelopment,ȱbyȱbeyondȬtheȬgraveȱcontrol.ȱ
ȱ
Chapterȱ 2,ȱ paragraphȱ 2.47ȱ Ȭȱ Weȱ wouldȱ beȱ interestedȱ toȱ hearȱ fromȱ consulteesȱ aboutȱ legalȱ
mechanismsȱtheyȱhaveȱusedȱtoȱsecureȱconservationȱcovenants.ȱWeȱinviteȱconsulteesȱtoȱtellȱ
us:ȱ
ȱ
(1)ȱwhetherȱtheyȱhaveȱusedȱanyȱofȱtheȱ“workarounds”ȱweȱdescribe,ȱandȱtheȱbenefitsȱandȱ
disadvantagesȱofȱthoseȱapproaches;ȱandȱ
(2)ȱwhetherȱthereȱareȱotherȱwaysȱinȱwhichȱtheyȱhaveȱattemptedȱtoȱcreateȱbindingȱobligationsȱ
inȱ respectȱ ofȱ landȱ forȱ aȱ conservationȱ purposeȱ (andȱ howȱ successfulȱ thoseȱ measuresȱ haveȱ
been).ȱ
ȱ
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5.ȱȱ WeȱareȱawareȱofȱtheȱworkȬarounds,ȱbutȱdoȱnotȱregardȱanyȱofȱthemȱasȱfullyȱsatisfactory,ȱ
orȱparticularlyȱattractive.ȱWeȱareȱnotȱawareȱofȱthemȱbeingȱusedȱinȱthisȱcontextȱ(otherȱthanȱtheȱ
WoodlandȱTrust’sȱmodel).ȱ
ȱ
6.ȱȱ TheȱBarȱCouncilȱhasȱexperienceȱofȱtheȱuseȱofȱtheȱNationalȱTrustȱtoȱreceiveȱtheȱbenefitȱofȱ
aȱ conservationȱ covenant,ȱ butȱ itsȱ criteriaȱ canȱ beȱ demanding,ȱ andȱ itȱ sometimesȱ requiresȱ anȱ
endowmentȱtoȱfundȱitsȱownershipȱofȱtheȱcovenantȱinterest.ȱ
ȱ
Chapterȱ2,ȱparagraphȱ2.54ȱȬȱWeȱinviteȱviewsȱfromȱconsulteesȱon:ȱ
ȱ
(1)ȱhowȱlongȬtermȱbiodiversityȱoffsettingȱactivityȱcanȱcurrentlyȱbeȱsecuredȱonȱanȱoffsetȱsite;ȱ
(2)ȱwhetherȱexistingȱmethodsȱforȱsecuringȱbiodiversityȱoffsettingȱactivityȱareȱsatisfactory;ȱ
(3)ȱwhetherȱconservationȱcovenantsȱwouldȱbeȱaȱusefulȱadditionȱtoȱtheȱmethodsȱavailableȱtoȱ
deliverȱbiodiversityȱoffsettingȱactivity;ȱandȱ
(4)ȱwhatȱadvantagesȱconservationȱcovenantsȱmightȱofferȱrelativeȱtoȱexistingȱmethods.ȱ
ȱ
7.ȱȱ Theȱ Barȱ Councilȱ hasȱ noȱ practicalȱ experienceȱ ofȱ biodiversityȱ offsetting.ȱ Weȱ haveȱ
considerableȱ–ȱtheoreticalȱ–ȱunease,ȱaboutȱit.ȱOffsettingȱappearsȱintendedȱnotȱtoȱprotectȱtheȱ
environment,ȱbutȱtoȱenableȱtheȱenvironment’sȱabuseȱorȱmisuse.ȱ
ȱ
Chapterȱ 2,ȱ paragraphȱ 2.72ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ theȱ introductionȱ ofȱ conservationȱ
covenantsȱ intoȱ theȱ lawȱ ofȱ Englandȱ andȱ Wales.ȱ Thisȱ schemeȱ ofȱ conservationȱ covenantsȱ
shouldȱinclude:ȱ
ȱ
(1)ȱnoȱrequirementȱforȱthereȱtoȱbeȱbenefitedȱland;ȱ
(2)ȱtheȱabilityȱtoȱimposeȱpositiveȱasȱwellȱasȱnegativeȱobligations;ȱandȱ
(3)ȱprovisionȱforȱthoseȱobligationsȱtoȱbindȱsuccessorsȱinȱtitle.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
8.ȱȱ Yes.ȱ
ȱ
Chapterȱ4,ȱparagraphȱ4.7ȱȬȱWeȱprovisionallyȱproposeȱthatȱtheȱholderȱofȱaȱfreeholdȱestateȱinȱ
land,ȱorȱofȱaȱleaseholdȱtermȱwithȱatȱleastȱsevenȱyearsȱleftȱtoȱrun,ȱshouldȱbeȱableȱtoȱcreateȱaȱ
conservationȱ covenantȱ thatȱ wouldȱ bindȱ theirȱ successorsȱ inȱ titleȱ andȱ thoseȱ withȱ interestsȱ
derivedȱfromȱtheirȱown.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
9.ȱ
Yes.ȱȱ
ȱ
Chapterȱ4,ȱparagraphȱ4.22ȱȬȱWeȱprovisionallyȱproposeȱthatȱconservationȱcovenantsȱshouldȱ
beȱcapableȱofȱbeingȱheldȱbyȱanyȱSecretaryȱofȱStateȱ(forȱEngland)ȱorȱtheȱWelshȱMinistersȱ(inȱ
Wales).ȱ Weȱ furtherȱ proposeȱ thatȱ inȱ England,ȱ aȱ singleȱ Secretaryȱ ofȱ Stateȱ shouldȱ haveȱ theȱ
powerȱtoȱnominateȱorȱexcludeȱresponsibleȱbodies.ȱTheȱWelshȱMinistersȱshouldȱhaveȱtheȱ
sameȱpowerȱinȱWales.ȱResponsibleȱbodiesȱshouldȱbe:ȱ
ȱ

(1)ȱaȱpublicȱbodyȱwhoseȱobjectsȱincludeȱsomeȱorȱallȱofȱtheȱpurposesȱsetȱoutȱatȱparagraphȱ
4.40;ȱ
(2)ȱ aȱ registeredȱ charityȱ whoseȱ objectsȱ includeȱ someȱ orȱ allȱ ofȱ theȱ purposesȱ setȱ outȱ atȱ
paragraphȱ4.40;ȱorȱ
(3)ȱaȱlocalȱauthority.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
10.ȱȱ Yes.ȱ ȱ Subjectȱ toȱ ourȱ viewȱ belowȱ thatȱ theȱ purposesȱ shouldȱ beȱ wider,ȱ soȱ asȱ toȱ includeȱ
publicȱuse,ȱrecreationȱandȱamenity.ȱ
ȱ
Chapterȱ4,ȱparagraphȱ4.24ȱȬȱWeȱinviteȱviewsȱfromȱconsulteesȱonȱwhetherȱthereȱisȱaȱcaseȱforȱ
givingȱ theȱ Secretaryȱ ofȱ Stateȱ andȱ theȱ Welshȱ Ministersȱ theȱ powerȱ toȱ includeȱ forȬprofitȱ
companiesȱwhoseȱobjectsȱincludeȱsomeȱorȱallȱofȱtheȱpurposesȱsetȱoutȱatȱparagraphȱ4.40ȱasȱ
responsibleȱbodies.ȱ
ȱ
11.ȱȱ Weȱdoȱnotȱseeȱthatȱthereȱisȱanyȱcaseȱforȱthis.ȱAȱforȬprofitȱcompanyȱdoesȱnotȱappearȱtoȱusȱ
toȱ beȱ anȱ appropriateȱ bodyȱ toȱ holdȱ theȱ benefitȱ ofȱ suchȱ covenants.ȱ Theȱ rightȱ toȱ recoverȱ
exemplaryȱdamages,ȱforȱinstance,ȱdoesȱnotȱsitȱhappilyȱwithȱtheȱshareholdersȱofȱaȱforȬprofitȱ
companyȱthenȱbenefitingȱfromȱthem.ȱWeȱareȱalsoȱaȱlittleȱconcernedȱthatȱthisȱcouldȱpaveȱtheȱ
wayȱforȱabuseȱofȱtheȱsystem.ȱTheȱgrantȱofȱaȱrestrictiveȱcovenantȱtoȱaȱforȬprofitȱcompanyȱcouldȱ
beȱ usedȱ asȱ aȱ methodȱ ofȱ artificiallyȱ andȱ temporarilyȱ devaluingȱ theȱ landȱ forȱ taxȱ assessmentȱ
purposes,ȱforȱinstance.ȱ
ȱ
Chapterȱ4,ȱparagraphȱ4.26ȱȬȱWeȱprovisionallyȱproposeȱthatȱaȱconservationȱcovenantȱshouldȱ
beȱcapableȱofȱbeingȱtransferredȱfromȱoneȱresponsibleȱbodyȱtoȱanother.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
12.ȱȱ Yes.ȱ
ȱ
Chapterȱ 4,ȱ paragraphȱ 4.29ȱ Ȭȱ Weȱ inviteȱ consultees’ȱ viewsȱ onȱ whatȱ shouldȱ happenȱ toȱ aȱ
conservationȱcovenantȱwhereȱtheȱresponsibleȱbodyȱwhichȱholdsȱitȱceasesȱtoȱexist,ȱorȱceasesȱ
toȱbeȱaȱresponsibleȱbody.ȱInȱparticular:ȱ
ȱ
(1)ȱshouldȱthereȱbeȱaȱholderȱofȱlastȱresort?ȱ
(2)ȱifȱso,ȱwhoȱshouldȱtakeȱonȱthisȱresponsibility?ȱ
ȱ
13.ȱȱ Yes.ȱȱDEFRAȱ(forȱEngland)ȱorȱtheȱappropriateȱWelshȱMinisterȱ(inȱWales),ȱwhichȱcouldȱ
thenȱeitherȱdisclaimȱitȱ(ifȱnecessary)ȱorȱassignȱitȱtoȱaȱmoreȱappropriateȱbody,ȱifȱitȱthoughtȱfit.ȱ
ȱ
Chapterȱ 4,ȱ paragraphȱ 4.40ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ theȱ purposesȱ forȱ whichȱ aȱ
conservationȱcovenantȱmayȱbeȱcreatedȱareȱanȱobligationȱtoȱdoȱorȱnotȱdoȱsomethingȱonȱlandȱ
forȱtheȱpublicȱbenefit,ȱtoȱpreserve,ȱprotect,ȱrestoreȱorȱenhanceȱinȱrelationȱtoȱthatȱland:ȱ
ȱ
(1)ȱitsȱnaturalȱenvironment,ȱincludingȱitsȱfloraȱandȱfauna;ȱ
(2)ȱitsȱnaturalȱresources;ȱorȱ

(3)ȱanyȱcultural,ȱhistoricȱorȱbuiltȱheritageȱfeaturesȱofȱthatȱland.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
14.ȱȱ Yes,ȱthoughȱweȱconsiderȱpublicȱamenity,ȱaccessȱorȱuseȱshouldȱalsoȱbeȱcapableȱofȱbeingȱ
protected,ȱsuchȱasȱaȱviewȱorȱpanoramaȱfromȱsomewhereȱthatȱwouldȱnotȱotherwiseȱqualify.ȱȱ
Publicȱ accessȱ isȱ aȱ repeatedȱ themeȱ throughoutȱ theȱ consultation,ȱ andȱ itȱ seemsȱ toȱ usȱ thatȱ
considerationȱshouldȱbeȱgivenȱtoȱaccessȱasȱaȱspecificȱpurposeȱforȱwhichȱaȱcovenantȱmayȱbeȱ
created.ȱ
ȱ
Chapterȱ 4,ȱ paragraphȱ 4.49ȱ Ȭȱ Weȱ inviteȱ viewsȱ fromȱ consulteesȱ asȱ toȱ whetherȱ aȱ schemeȱ ofȱ
conservationȱcovenantsȱforȱEnglandȱandȱWalesȱshouldȱincludeȱanyȱformȱofȱpublicȱoversightȱ
forȱtheȱcreationȱofȱnewȱconservationȱcovenants.ȱ
ȱ
15.ȱȱ Weȱdoȱnotȱseeȱanyȱneedȱforȱpublicȱoversightȱofȱsuchȱcovenants.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.8ȱȬȱWeȱprovisionallyȱproposeȱthatȱconservationȱcovenantsȱshallȱbeȱ
statutoryȱburdensȱonȱland,ȱratherȱthanȱproprietaryȱinterestsȱorȱcontractualȱagreements.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
16.ȱȱ No.ȱItȱseemsȱtoȱusȱthatȱtheyȱfitȱneatlyȱintoȱtheȱcategoryȱofȱproprietaryȱinterests.ȱTheyȱwillȱ
beȱrestrictiveȱcovenants,ȱwhichȱareȱcreated,ȱmodifiedȱandȱdischargedȱinȱtheȱsameȱwayȱasȱotherȱ
restrictiveȱcovenants.ȱȱTheyȱwillȱbeȱenforceableȱbyȱbodiesȱotherȱthanȱlocalȱauthoritiesȱandȱtheȱ
NationalȱTrust,ȱwithoutȱtheȱneedȱtoȱshowȱthatȱanyȱlandȱisȱaffected.ȱButȱtheȱlocalȱauthorityȱandȱ
NTȱmodelȱhasȱbeenȱthatȱofȱproprietaryȱinterestsȱȬȱrestrictiveȱcovenantsȱ–ȱandȱitȱhasȱworkedȱ
perfectlyȱwellȱinȱpractice.ȱ
ȱ
17.ȱȱ Asȱwellȱasȱbeingȱwrongȱinȱpractice,ȱtheȱLawȱCommission’sȱlegalȱanalysisȱis,ȱwithȱrespect,ȱ
wrong:ȱ
ȱ
(a) Noȱnewȱinterestȱinȱlandȱneedsȱtoȱbeȱcreated.ȱTheȱconcernȱthatȱtheȱinterestsȱshouldȱ
notȱbeȱeasementsȱseemsȱtoȱusȱtoȱbeȱmisplaced.ȱȱ
(b) Theyȱwouldȱnotȱbeȱeasements,ȱbutȱrestrictiveȱcovenants.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.10ȱȬȱWeȱprovisionallyȱproposeȱthatȱaȱconservationȱcovenantȱmustȱbeȱ
createdȱinȱwritingȱandȱsignedȱbyȱtheȱparties.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
ȱ

18.ȱȱ ȱ Yes.ȱItȱmayȱbeȱsensibleȱforȱitsȱcreationȱtoȱbeȱbyȱdeed,ȱratherȱthanȱjustȱunderȱhand,ȱtoȱ
reflectȱtheȱseriousnessȱofȱtheȱtransaction,ȱandȱtoȱharmoniseȱitȱwithȱotherȱlandȱtransactions.ȱ
ȱ
19.ȱ
Thatȱdoesȱnotȱformȱanȱappreciableȱobstacle.ȱButȱtheȱimpositionȱofȱaȱbinding,ȱperpetualȱ
restrictionȱoverȱlandȱisȱnotȱsomethingȱwhichȱshouldȱbeȱdoneȱlightly.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.14ȱȬȱWeȱprovisionallyȱproposeȱthatȱaȱconservationȱcovenantȱshouldȱ
bindȱlandȱinȱperpetuity,ȱunlessȱaȱshorterȱperiodȱisȱexpressedȱinȱtheȱconservationȱcovenant.ȱ
Doȱconsulteesȱagree?ȱȱ
ȱ
20.ȱȱ Thisȱdoesȱnotȱapply,ȱofȱcourse,ȱtoȱleaseholdȱland,ȱwhichȱshouldȱnotȱbeȱforȱlongerȱthanȱ
theȱleaseholdȱinterest.ȱ
ȱ
21.ȱȱ Weȱdoȱnotȱconsiderȱthatȱthisȱisȱreallyȱaȱlegitimateȱquestion.ȱWeȱdoȱnotȱseeȱtheȱneedȱforȱ
aȱ“default”ȱapproach.ȱThereȱshouldȱbeȱnothingȱ“default’ȱaboutȱtheseȱveryȱseriousȱcovenants.ȱ
Itȱwouldȱbeȱnaturalȱforȱtheȱlengthȱofȱtheȱrestrictionȱtoȱbeȱdeterminedȱbyȱtheȱlanguageȱusedȱinȱ
theȱusualȱway.ȱ
ȱ
Chapterȱ 5,ȱ paragraphȱ 5.16ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ that,ȱ subjectȱ toȱ twoȱ exceptions,ȱ aȱ
statutoryȱschemeȱforȱconservationȱcovenantsȱshouldȱnotȱlimitȱtheȱobligationsȱwhichȱpartiesȱ
mayȱincludeȱinȱaȱconservationȱcovenant,ȱprovidedȱtheyȱdoȱnotȱgoȱbeyondȱtheȱpurposesȱforȱ
whichȱsuchȱaȱcovenantȱcanȱbeȱcreated.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
22.ȱȱ Yes.ȱ Butȱ weȱ considerȱ thatȱ thisȱ properlyȱ reflectsȱ theȱ consensual,ȱ proprietaryȱ natureȱ ofȱ
theseȱ interests,ȱ andȱ isȱ inȱ conflictȱ withȱ theȱ spiritȱ ofȱ theȱ statutoryȱ interestsȱ whichȱ theȱ Lawȱ
Commissionȱisȱproposing.ȱItȱmayȱwellȱturnȱoutȱthatȱobligationsȱareȱviewedȱasȱbeingȱofȱaȱtypeȱ
whichȱareȱunattractive,ȱeitherȱbecauseȱtheyȱareȱfromȱtheȱoutsetȱoutsideȱtheȱspiritȱofȱtheȱscheme,ȱ
orȱbecauseȱofȱaȱchangeȱinȱtheȱNation’sȱapproachȱtoȱconservation.ȱHavingȱaȱstatutoryȱschemeȱ
whichȱisȱexpresslyȱpermissiveȱofȱallȱ(barȱ2)ȱobligations,ȱrisksȱsettingȱinȱstoneȱfeaturesȱwhichȱ
mayȱbeȱunwelcome.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.18ȱȬȱWeȱprovisionallyȱproposeȱthatȱanyȱprovisionsȱofȱaȱconservationȱ
covenantȱ madeȱ byȱ aȱ leaseholderȱ whichȱ conflictȱ withȱ theȱ provisionsȱ ofȱ hisȱ orȱ herȱ leaseȱ
shouldȱbeȱvoid.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
23.ȱȱ Yes.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.20ȱȬȱWeȱprovisionallyȱproposeȱthatȱifȱlandȱwhichȱisȱtheȱsubjectȱofȱaȱ
conservationȱcovenantȱisȱsubdivided,ȱtheȱownersȱofȱtheȱsubdividedȱlandȱshouldȱbeȱjointlyȱ
andȱ severallyȱ liableȱ forȱ theȱ conservationȱ covenantȱ obligations,ȱ unlessȱ theȱ conservationȱ
covenantȱhasȱprovidedȱotherwiseȱ(orȱitȱisȱmodifiedȱorȱdischarged).ȱ
ȱ
Doȱconsulteesȱagree?ȱ

24.ȱȱ
No.ȱ Weȱ wouldȱ regardȱ thisȱ asȱ potentiallyȱ givingȱ riseȱ toȱ seriousȱ injustice.ȱ Jointȱ andȱ
severalȱliabilityȱseemsȱinitiallyȱattractive,ȱbecauseȱofȱitsȱsimplicityȱandȱcatchȬallȱnature,ȱbutȱinȱ
realityȱisȱcapableȱofȱgivingȱriseȱtoȱgraveȱinjustice.ȱIfȱIȱbuyȱorȱinheritȱaȱsmallȱpartȱofȱaȱlargerȱareaȱ
ofȱ land,ȱ overȱ whichȱ aȱ covenantȱ exists,ȱ andȱ observeȱ thatȱ covenantȱ religiouslyȱ myself,ȱ whyȱ
shouldȱIȱbeȱliableȱforȱtheȱdefaultȱofȱsomeoneȱwhoȱownsȱtheȱremainderȱofȱtheȱland,ȱoverȱwhomȱ
Iȱhaveȱabsolutelyȱnoȱcontrol?ȱ
ȱ
25.ȱȱ
Theȱsuggestionȱinȱparagraphȱ5.19ȱthatȱthereȱcouldȱbeȱrealȱconfusionȱoverȱwhoȱisȱliable,ȱ
whereȱlandȱisȱsubȬdividedȱ(actuallyȱthatȱshouldȱbeȱ“divided”)ȱis,ȱbizarrely,ȱdisprovedȱbyȱtheȱ
exampleȱgiven:ȱtheȱonlyȱpersonȱliableȱinȱtheȱexampleȱgivenȱisȱtheȱownerȱofȱtheȱcottage,ȱnotȱtheȱ
ownerȱofȱtheȱremainderȱofȱtheȱland.ȱȱ
ȱ
Chapterȱ 5,ȱ paragraphȱ 5.22ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ aȱ statutoryȱ schemeȱ forȱ
conservationȱcovenantsȱshouldȱbeȱaccompaniedȱbyȱnonȬstatutoryȱguidanceȱforȱthoseȱwhoȱ
createȱandȱholdȱconservationȱcovenants.ȱThisȱguidanceȱshouldȱincludeȱmodelȱterms.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
26.ȱȱ Thatȱseemsȱhelpful.ȱ
ȱ
Chapterȱ 5,ȱ paragraphȱ 5.23ȱ Ȭȱ Weȱ inviteȱ consultees’ȱ viewsȱ onȱ whoȱ shouldȱ formulateȱ nonȬ
statutoryȱ guidanceȱ (forȱ example,ȱ Governmentȱ departments,ȱ advisoryȱ bodies,ȱ orȱ
conservationȱorganisations).ȱ
ȱ
27.ȱȱ ItȱshouldȱbeȱpromulgatedȱbyȱaȱGovernmentȱDepartment,ȱbutȱafterȱconsultation.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.31ȱȬȱWeȱprovisionallyȱproposeȱthatȱaȱconservationȱcovenantȱshouldȱ
beȱregistrableȱasȱaȱlocalȱlandȱcharge,ȱandȱthatȱfromȱtheȱdateȱwhenȱaȱconservationȱcovenantȱ
isȱsoȱregisteredȱitȱwillȱbeȱenforceableȱagainstȱsuccessorsȱinȱtitleȱtoȱtheȱoriginalȱcovenantor.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
28.ȱȱ WeȱconsiderȱthatȱitȱshouldȱbeȱregistrableȱatȱHMȱLandȱRegistryȱasȱaȱrestrictiveȱcovenant.ȱȱ
ȱ
a. ThatȱhasȱalreadyȱbeenȱtheȱsuccessfulȱexperienceȱbehindȱtheȱNationalȱTrustȱmodel,ȱ
forȱinstance,ȱorȱlocalȱauthorityȱrestrictiveȱcovenantsȱalreadyȱtakenȱforȱtheȱbenefitȱofȱ
aȱlocality.ȱ
b. WeȱregardȱtheȱregistrationȱatȱtheȱLandȱRegistryȱasȱmoreȱappropriateȱtoȱtheȱextremelyȱ
importantȱ typeȱ ofȱ restrictionȱ thatȱ anȱ environmentȱ covenantȱ is,ȱ goingȱ toȱ theȱ veryȱ
natureȱofȱinterestȱthatȱanyȱpurchaserȱwouldȱbeȱacquiring.ȱȱ
c. Thatȱovercomesȱtheȱdefectȱ(rightlyȱaddressedȱinȱparaȱ5.27)ȱthatȱaȱlocalȱlandȱchargeȱ
bindsȱlandȱirrespectiveȱofȱregistration,ȱwithoutȱtheȱneedȱforȱtamperingȱwithȱtheȱlawȱ
aboutȱlocalȱlandȱcharges.ȱ
d. Itȱwould,ȱatȱaȱstroke,ȱdeliverȱtheȱcentralȱregisterȱofȱallȱsuchȱconservationȱcovenants,ȱ
withoutȱ theȱ needȱ forȱ anyȱ significantȱ burden,ȱ sinceȱ theȱ Landȱ Registryȱ isȱ aȱ single,ȱ
centralȱregisterȱwhichȱcanȱbeȱsearchedȱelectronically.ȱ

e. Considerationȱshouldȱbeȱgivenȱtoȱmakingȱtheȱimpositionȱofȱaȱconservationȱcovenantȱ
aȱtriggerȱeventȱtoȱfirstȱregistrationȱofȱunregisteredȱland.ȱ
ȱ
Chapterȱ5,ȱparagraphȱ5.32ȱȬȱWeȱprovisionallyȱproposeȱthatȱthereȱshouldȱnotȱbeȱaȱstatutoryȱ
requirementȱforȱcentralȱrecordingȱofȱconservationȱcovenants;ȱbutȱthatȱresponsibleȱbodiesȱ
shouldȱbeȱencouragedȱtoȱpublishȱthisȱinformationȱvoluntarily,ȱwithȱtheȱagreementȱofȱtheȱ
relevantȱlandowner.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
29.ȱȱ
Yes.ȱȱIfȱtheyȱareȱregisteredȱatȱtheȱLandȱRegistry,ȱthereȱisȱnoȱneedȱforȱsuchȱaȱrequirement.ȱ
Butȱifȱnot,ȱthenȱthisȱisȱpotentiallyȱaȱsevereȱdefect.ȱItȱseemsȱextraordinaryȱthatȱsuchȱanȱimportantȱ
andȱradicalȱschemeȱasȱconservationȱcovenantsȱshouldȱbeȱallowedȱtoȱexistȱonȱanȱadȱhocȱbasis,ȱ
effectivelyȱ“offȬradar”.ȱAtȱtheȱveryȱleast,ȱconsiderationȱshouldȱbeȱgivenȱtoȱaȱrequirementȱforȱ
theȱlocalȱauthorityȱtoȱshowȱsuchȱland,ȱforȱinstance,ȱonȱaȱdefinitiveȱmapȱ(perhapsȱtheȱsameȱoneȱ
asȱ isȱ maintainedȱ forȱ publicȱ rightsȱ ofȱ way),ȱ whichȱ couldȱ flowȱ fromȱ registrationȱ inȱ theȱ localȱ
authority’sȱlocalȱlandȱregister.ȱȱItȱwould,ȱinȱourȱview,ȱbeȱextremelyȱuseful,ȱforȱinstanceȱframingȱ
planningȱ andȱ environmentalȱ policy,ȱ forȱ thereȱ toȱ beȱ anȱ authoritativeȱ mapȱ showingȱ allȱ landȱ
protectedȱbyȱconservationȱcovenants.ȱ
ȱ
Chapterȱ 5,ȱ paragraphȱ 5.34ȱ Ȭȱ Doȱ consulteesȱ foreseeȱ difficultiesȱ withȱ theȱ interactionȱ ofȱ
statutoryȱdesignationsȱforȱconservationȱpurposesȱandȱconservationȱcovenants?ȱ
ȱ
30.ȱȱ No.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.10ȱ Ȭȱ Weȱ inviteȱ consultees’ȱ viewsȱ onȱ howȱ obligationsȱ underȱ aȱ
conservationȱcovenantȱshouldȱbeȱmanaged,ȱandȱinȱparticular:ȱ
ȱ
(1)ȱwhatȱsortȱofȱmanagementȱactionȱisȱlikelyȱtoȱbeȱneeded;ȱandȱ
(2)ȱwhetherȱinȱsomeȱcasesȱitȱwouldȱbeȱusefulȱforȱaȱmanagementȱagreementȱtoȱbeȱusedȱinȱ
additionȱtoȱaȱconservationȱcovenant.ȱ
ȱ
31.ȱȱ Weȱ doȱ notȱ seeȱ thatȱ itȱ isȱpossibleȱ toȱ answerȱ thisȱquestionȱ inȱ aȱ wayȱ whichȱ willȱ suitȱ allȱ
conservationȱ covenants.ȱ Theȱ consensualȱ approachȱ advocatedȱ byȱ theȱ Lawȱ Commission,ȱ
capableȱofȱinfiniteȱvariety,ȱappearsȱtoȱusȱtoȱbeȱtheȱappropriateȱone.ȱ
ȱ
Chapterȱ6,ȱparagraphȱ6.15ȱȬȱWeȱprovisionallyȱproposeȱthatȱtheȱpartiesȱshouldȱbeȱfreeȱtoȱagreeȱ
managementȱactionsȱasȱpartȱofȱaȱconservationȱcovenant,ȱbutȱthatȱnoȱmanagementȱpowersȱ
shouldȱbeȱprovidedȱforȱinȱtheȱstatute.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
32.ȱȱ Yes.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.20ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ that,ȱ underȱ theȱ termsȱ ofȱ aȱ
conservationȱ covenant,ȱ aȱ personȱ whoȱ isȱ boundȱ byȱ aȱ restrictiveȱ obligationȱ breachesȱ itȱ byȱ
doingȱsomethingȱwhichȱitȱprohibits,ȱorȱbyȱpermittingȱorȱsufferingȱsomeoneȱelseȱtoȱdoȱso;ȱ

andȱ aȱ personȱ whoȱ isȱ boundȱ byȱ aȱ positiveȱ obligationȱ breachesȱ itȱ ifȱ theȱ obligationȱ isȱ notȱ
performed.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
33.ȱȱ
Inȱprinciple,ȱyes.ȱButȱweȱwouldȱrecommendȱavoidingȱanyȱspecificȱprovisionȱcoveringȱ
this,ȱsinceȱitȱcouldȱgiveȱriseȱtoȱdifficultyȱofȱinterpretationȱorȱapplication.ȱThisȱseemsȱtoȱusȱagainȱ
toȱbeȱanotherȱexampleȱofȱtheȱgoodȱsenseȱofȱacceptingȱthatȱtheseȱenvironmentȱcovenantsȱwillȱ
beȱrestrictiveȱcovenants,ȱsinceȱtheȱprinciplesȱapplicableȱtoȱthemȱareȱbeingȱadopted.ȱTheyȱwillȱ
alsoȱneedȱtoȱbeȱextendedȱtoȱallowȱthemȱtoȱbeȱenforcedȱasȱpositiveȱcovenants,ȱbutȱthatȱsimplyȱ
adoptsȱ(inȱeffect)ȱtheȱcurrentȱlawȱapplicableȱbetweenȱlandlordȱandȱtenant.ȱȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.40ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ that,ȱ onȱ proofȱ ofȱ aȱ breachȱ ofȱ aȱ
conservationȱcovenant,ȱtheȱcourtȱshouldȱhaveȱtheȱpowerȱtoȱissueȱaȱfinalȱinjunction.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
34.ȱ Yes.ȱ
ȱ
Chapterȱ6,ȱparagraphȱ6.41ȱȬȱWeȱprovisionallyȱproposeȱthatȱtheȱcourtȱshouldȱhaveȱtheȱpowerȱ
toȱ issueȱ anȱ interimȱ injunctionȱ inȱ respectȱ ofȱ aȱ breachȱ ofȱ aȱ conservationȱ covenant.ȱ Inȱ
determiningȱwhetherȱanȱinterimȱinjunctionȱshouldȱbeȱissued,ȱtheȱcourtȱshouldȱbeȱrequiredȱ
toȱconsiderȱtheȱpublicȱinterest.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
35.ȱȱ Yes.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.51ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ that,ȱ onȱ proofȱ ofȱ aȱ breachȱ ofȱ aȱ
conservationȱcovenantȱbyȱaȱlandowner,ȱtheȱcourtȱshouldȱhaveȱtheȱpowerȱtoȱorder:ȱ
ȱȱ
(1)ȱtheȱpaymentȱofȱcompensatoryȱdamagesȱtoȱtheȱresponsibleȱbody;ȱandȱ
(2)ȱtheȱpaymentȱofȱexemplaryȱdamagesȱtoȱtheȱresponsibleȱbody.ȱWeȱinviteȱconsultees’ȱviewsȱ
onȱtheȱwayȱthisȱremedyȱshouldȱbeȱframedȱinȱaȱstatutoryȱscheme,ȱandȱtheȱcircumstancesȱinȱ
whichȱsuchȱanȱawardȱshouldȱbeȱmade.ȱ
ȱȱ
Doȱconsulteesȱagree?ȱ
ȱ
36.ȱ Yes,ȱ toȱ both.ȱ Exemplaryȱ damagesȱ wouldȱ beȱ important.ȱ Unfortunately,ȱ timeȱ doesȱ notȱ
permitȱusȱtoȱexpandȱonȱtheȱframingȱorȱcircumstancesȱofȱtheȱexemplaryȱdamagesȱaward.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.55ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ aȱ statutoryȱ schemeȱ forȱ
conservationȱ covenantsȱ shouldȱ notȱ includeȱ anȱ abilityȱ forȱ theȱ courtȱ toȱ awardȱ damagesȱ inȱ
substitutionȱforȱanȱinjunction.ȱ
ȱ
Doȱconsulteesȱagree?ȱ

37.ȱȱ Yes.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.59ȱ Ȭȱ Weȱ inviteȱ consultees’ȱ viewsȱ onȱ whetherȱ Governmentȱ orȱ aȱ
statutoryȱ conservationȱ bodyȱ shouldȱ haveȱ theȱ powerȱ toȱ enforceȱ conservationȱ covenantsȱ
whereȱaȱholderȱhasȱfailedȱorȱisȱunableȱtoȱdoȱso.ȱ
ȱ
38.ȱ Itȱseemsȱtoȱusȱthatȱaȱcaseȱcanȱpotentiallyȱbeȱmadeȱoutȱforȱthis,ȱandȱweȱwouldȱonȱbalanceȱ
supportȱ suchȱ aȱ provision.ȱ Whileȱ theȱ covenantsȱ areȱ consensuallyȱ imposed,ȱ contractualȱ
obligations,ȱ whileȱ theyȱ exist,ȱ theyȱ existȱ forȱ theȱ publicȱ benefit.ȱ Ifȱ theȱ ownerȱ ofȱ theȱ benefitȱ
waived,ȱorȱspecificallyȱdecidedȱagainstȱenforcingȱit,ȱthatȱoughtȱtoȱbeȱaȱconsiderationȱagainstȱ
anyȱotherȱbodyȱenforcingȱit.ȱButȱifȱtheȱobligationȱhasȱnotȱactuallyȱbeenȱreleasedȱorȱdischarged,ȱ
thenȱthereȱisȱaȱpotentialȱpublicȱinterestȱinȱenforcingȱit.ȱTheȱownerȱofȱtheȱcovenantȱmayȱsimplyȱ
notȱhaveȱsufficientȱfundsȱorȱmanagementȱtimeȱtoȱenforceȱit,ȱbutȱnotȱbeȱableȱinȱtimeȱtoȱassignȱ
theȱbenefitȱtoȱanotherȱwillingȱbody.ȱ
ȱ
Chapterȱ 6,ȱ paragraphȱ 6.61ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ that,ȱ onȱ proofȱ ofȱ theȱ breachȱ ofȱ aȱ
responsibleȱbody’sȱobligationsȱunderȱaȱconservationȱcovenant,ȱtheȱcourtȱshouldȱhaveȱtheȱ
powerȱtoȱorderȱremediesȱinȱaccordanceȱwithȱgeneralȱprinciplesȱofȱcontractȱlaw.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
39.ȱȱ Yes.ȱButȱweȱseeȱnoȱneedȱforȱanyȱspecificȱprovisionȱtoȱthisȱeffect.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.10ȱȬȱWeȱprovisionallyȱproposeȱthatȱunlessȱaȱconservationȱcovenantȱ
expresslyȱ providesȱ otherwise,ȱ itsȱ responsibleȱ bodyȱ mayȱ unilaterallyȱ dischargeȱ theȱ
obligationsȱcontainedȱinȱit.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
40.ȱȱ
Yes.ȱButȱweȱdoȱnotȱconsiderȱthatȱitȱisȱgoodȱenoughȱtoȱleaveȱitȱatȱthat.ȱWeȱconsiderȱ
that,ȱbeforeȱdoingȱso,ȱtheȱresponsibleȱbodyȱshould:ȱ
ȱ
a. advertiseȱitsȱproposedȱdischarge,ȱalongȱtheȱlinesȱrequiredȱwhenȱaȱcharityȱisȱ
proposingȱtoȱsellȱfunctionalȱlandȱ(s.ȱ121ȱCharitiesȱActȱ2011).ȱ
b. InformȱtheȱrelevantȱlocalȱauthorityȱandȱDEFRA.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.11ȱȬȱWeȱinviteȱconsultees’ȱviewsȱonȱwhetherȱtheȱresponsibleȱbody’sȱ
abilityȱ toȱ dischargeȱ shouldȱ beȱ limitedȱ toȱ certainȱ circumstances,ȱ and,ȱ ifȱ so,ȱ whatȱ
circumstancesȱwouldȱbeȱappropriate.ȱ
ȱ
41.ȱȱ Seeȱabove.ȱ
ȱ
Chapterȱ 7,ȱ paragraphȱ 7.16ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ theȱ partiesȱ toȱ aȱ conservationȱ
covenantȱforȱtheȱtimeȱbeingȱmayȱagreeȱtoȱmodifyȱit.ȱ
ȱ
Doȱconsulteesȱagree?ȱ

42.ȱȱ Yes,ȱ butȱ ifȱ theȱ modificationsȱ areȱ significantȱ thereȱ shouldȱ beȱ anȱ advertisingȱ process,ȱ
withoutȱwhichȱtheȱmodificationsȱareȱinvalid.ȱ
ȱ
Chapterȱ 7,ȱ paragraphȱ 7.20ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ whereȱ aȱ responsibleȱ bodyȱ inȱ
respectȱ ofȱ aȱ conservationȱ covenantȱ acquiresȱ landȱ whichȱ isȱ subjectȱ toȱ thatȱ covenant,ȱ theȱ
conservationȱcovenantȱshouldȱcease.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
43.ȱȱ No.ȱ Whereȱ theȱ responsibleȱ bodyȱ underȱ theȱ conservationȱ covenantȱ acquiresȱ it,ȱ thenȱ itȱ
shouldȱautomaticallyȱcease.ȱWhereȱaȱdifferentȱbodyȱacquiresȱit,ȱitȱdoesȱnotȱfollowȱthatȱitsȱaimsȱ
willȱincludeȱtheȱpurposesȱforȱwhichȱtheȱcovenantȱwasȱimposed.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.48ȱȬȱWeȱprovisionallyȱproposeȱthatȱtheȱLandsȱChamberȱofȱtheȱUpperȱ
Tribunalȱ shouldȱ haveȱ theȱ powerȱ toȱ determineȱ applicationsȱ forȱ theȱ modificationȱ andȱ
dischargeȱofȱstatutoryȱconservationȱcovenants.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
44.ȱȱ Yes.ȱ
ȱ
Chapterȱ 7,ȱ paragraphȱ 7.63ȱ Ȭȱ Weȱ provisionallyȱ proposeȱ thatȱ onȱ theȱ applicationȱ ofȱ aȱ
landowner,ȱ theȱ Landsȱ Chamberȱ ofȱ theȱ Upperȱ Tribunalȱ mayȱ modifyȱ orȱ dischargeȱ aȱ
conservationȱ covenantȱ whereȱ itȱ isȱ reasonableȱ toȱ doȱ so,ȱ havingȱ regardȱ toȱ allȱ ofȱ theȱ
circumstancesȱandȱinȱparticularȱtheȱfollowingȱmattersȱ(whereȱrelevant):ȱ
ȱ
(1)ȱ anyȱ changeȱ inȱ circumstancesȱ sinceȱ theȱ conservationȱ covenantȱ wasȱ createdȱ (includingȱ
changesȱinȱtheȱcharacterȱofȱtheȱpropertyȱorȱtheȱneighbourhood);ȱ
(2)ȱtheȱextentȱtoȱwhichȱtheȱconservationȱcovenantȱconfersȱaȱbenefitȱonȱtheȱpublic;ȱ
(3)ȱtheȱextentȱtoȱwhichȱtheȱpurposesȱforȱwhichȱtheȱconservationȱcovenantȱwasȱcreated,ȱorȱ
anyȱotherȱpurposesȱforȱwhichȱaȱconservationȱcovenantȱmayȱbeȱcreated,ȱareȱservedȱbyȱtheȱ
conservationȱcovenant;ȱ
(4)ȱtheȱextentȱtoȱwhichȱtheȱconservationȱcovenantȱpreventsȱtheȱlandowner’sȱenjoymentȱofȱ
theȱland;ȱ
(5)ȱ theȱ extentȱ toȱ whichȱ isȱ itȱ practicableȱ orȱ affordableȱ forȱ bothȱ theȱ landownerȱ andȱ futureȱ
landownersȱtoȱcomplyȱwithȱtheȱconservationȱcovenant;ȱandȱ
(6)ȱ whetherȱ theȱ purposesȱ forȱ whichȱ theȱ covenantȱ wasȱ createdȱ couldȱ beȱ achievedȱ toȱ anȱ
equivalentȱ extentȱ andȱ withinȱ theȱ sameȱ periodȱ ofȱ timeȱ byȱ anȱ alternativeȱ schemeȱ onȱ aȱ
differentȱsiteȱwhichȱtheȱlandownerȱowns,ȱandȱitȱisȱpossibleȱtoȱcreateȱaȱnewȱconservationȱ
covenantȱonȱthatȱsiteȱinȱsubstitutionȱforȱtheȱcovenantȱtoȱbeȱdischarged.ȱ
ȱ
Doȱconsulteesȱagree?ȱ

ȱ
45.ȱȱ Yes.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.68ȱȬȱDoȱconsulteesȱenvisageȱanyȱsituationsȱinȱwhichȱcompensationȱ
shouldȱbeȱpayableȱtoȱaȱresponsibleȱbodyȱforȱmodificationȱorȱdischargeȱofȱaȱconservationȱ
covenantȱbyȱtheȱLandsȱChamberȱofȱtheȱUpperȱTribunal?ȱ
ȱ
46.ȱȱ No.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.71ȱȬȱWeȱprovisionallyȱproposeȱthatȱitȱshouldȱnotȱbeȱpossibleȱforȱaȱ
responsibleȱbodyȱtoȱapplyȱtoȱtheȱLandsȱChamberȱofȱtheȱUpperȱTribunalȱforȱmodificationȱ
orȱdischargeȱofȱaȱconservationȱcovenant.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
47.ȱȱ Yes.ȱ
ȱ
Chapterȱ7,ȱparagraphȱ7.74ȱȬȱWeȱprovisionallyȱproposeȱthatȱtheȱexistingȱjurisdictionȱofȱtheȱ
courtȱunderȱsectionȱ84(2)ȱofȱtheȱLawȱofȱPropertyȱActȱ1925,ȱandȱtheȱproposedȱjurisdictionȱofȱ
theȱ Landsȱ Chamberȱ ofȱ theȱ Upperȱ Tribunal,ȱ shouldȱ beȱ extendedȱ toȱ includeȱ conservationȱ
covenants.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
48.ȱȱ Yes.ȱȱ
ȱ
Chapterȱ8,ȱparagraphȱ8.16ȱȬȱWeȱinviteȱconsulteesȱtoȱtellȱusȱwhetherȱcovenantsȱmadeȱunderȱ
sectionȱ8ȱofȱtheȱNationalȱTrustȱActȱ1937ȱpresentȱanyȱadvantagesȱforȱtheȱNationalȱTrustȱorȱ
forȱ theȱ publicȱ thatȱ areȱ notȱ replicatedȱ inȱ ourȱ provisionalȱ proposalsȱ forȱ aȱ statutoryȱ
conservationȱcovenantsȱscheme.ȱ
ȱ
49.ȱȱ Probablyȱnot,ȱexceptȱthatȱNationalȱTrustȱcovenantsȱareȱregistrableȱatȱtheȱLandȱRegistry,ȱ
whichȱisȱarguablyȱsuperiorȱtoȱregistrationȱinȱaȱlocalȱchargesȱregister.ȱ
ȱ
Chapterȱ8,ȱparagraphȱ8.25ȱȬȱWeȱprovisionallyȱproposeȱthatȱsectionȱ5ȱofȱtheȱForestryȱActȱ1967ȱ
shouldȱbeȱreplacedȱbyȱaȱstatutoryȱconservationȱcovenantsȱscheme.ȱ
ȱ
Doȱconsulteesȱagree?ȱ
ȱ
50.ȱȱ Weȱdoȱnotȱhaveȱanyȱspecificȱexperienceȱofȱthisȱscheme.ȱ
ȱ
Chapterȱ 8,ȱ paragraphȱ 8.28ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ theȱ statutoryȱ covenantsȱ setȱ outȱ inȱ
AppendixȱAȱshouldȱnotȱbeȱreplacedȱbyȱaȱstatutoryȱschemeȱforȱconservationȱcovenants?ȱ
ȱ
51.ȱ Yes.ȱ
ȱ

Chapterȱ9,ȱparagraphȱ9.3ȱȬȱDoȱconsulteesȱagreeȱthatȱconservationȱcovenantsȱwillȱbeȱmoreȱ
widelyȱusedȱinȱruralȱareasȱthanȱonȱurbanȱland?ȱ
ȱ
52.ȱȱ Thatȱisȱourȱimpression,ȱthoughȱweȱdoȱnotȱseeȱitȱasȱcertain.ȱOnceȱenvironmentȱcovenantsȱ
areȱintroduced,ȱtheyȱareȱlikelyȱtoȱgainȱaȱlifeȱofȱtheirȱownȱwhichȱitȱisȱdifficultȱtoȱpredictȱnow.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.7ȱȬȱWeȱinviteȱconsulteesȱtoȱindicateȱhowȱwidelyȱusedȱconservationȱ
covenantsȱwouldȱbeȱinȱEnglandȱandȱWales,ȱorȱhowȱfrequentlyȱtheyȱmightȱuseȱcovenantsȱinȱ
theȱcourseȱofȱtheirȱwork.ȱ
ȱ
53.ȱȱ Weȱfindȱthisȱveryȱdifficultȱtoȱpredict.ȱWeȱthinkȱthatȱtheyȱmightȱproveȱextremelyȱpopular,ȱ
farȱ moreȱ soȱ thanȱmightȱappearȱobvious.ȱManyȱ landowners,ȱparticularlyȱ thoseȱreachingȱtheȱ
endȱofȱtheirȱlives,ȱmightȱwellȱrelishȱtheȱopportunityȱtoȱcontrolȱtheȱuseȱofȱlandȱfromȱbeyondȱtheȱ
grave,ȱforȱallȱsortsȱofȱreasons.ȱWeȱconsiderȱthatȱitȱwouldȱbeȱextremelyȱnaïveȱtoȱassumeȱthatȱ
thereȱ wouldȱ beȱ lowȱ takeȬupȱ inȱ theȱ UK,ȱ justȱ becauseȱ thereȱ wereȱ noȱ financialȱ incentivesȱ toȱ
landownersȱtoȱgrantȱsuchȱcovenants.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.11ȱȬȱDoȱconsulteesȱagreeȱthatȱconservationȱcovenantsȱwillȱleadȱtoȱanȱ
increaseȱinȱtheȱopportunitiesȱforȱdevelopmentȱandȱresourceȱmanagement,ȱwhetherȱthroughȱ
encouragingȱ theȱ releaseȱ ofȱ landȱ orȱ facilitatingȱ developmentȱ viaȱ biodiversityȱ offsetting?ȱ
Whatȱwouldȱtheȱfinancialȱbenefitȱofȱsuchȱanȱincreaseȱbeȱ(forȱexampleȱtoȱdevelopersȱorȱthoseȱ
workingȱinȱtheȱbiodiversityȱsector)?ȱ
ȱ
54.ȱȱ Noȱ–ȱratherȱtheȱopposite.ȱWeȱfindȱitȱveryȱdifficultȱtoȱseeȱhowȱanyȱsystemȱwhichȱenshrinesȱ
restrictedȱusesȱofȱlandȱcouldȱbeȱseenȱasȱpromotingȱorȱfacilitatingȱitsȱdevelopment.ȱWeȱseeȱnoȱ
realisticȱ prospectȱofȱ landownersȱ beingȱencouragedȱtoȱreleaseȱlandȱ forȱ development,ȱ onȱtheȱ
basisȱthatȱthatȱcouldȱhaveȱconfidenceȱinȱitsȱconservationȱvalueȱbeingȱprotectedȱ–ȱi.e.ȱinȱitȱnotȱ
beingȱdeveloped.ȱSuchȱaȱsuggestionȱseemsȱtoȱusȱtoȱbeȱfranklyȱnonsensical.ȱ
ȱ
55.ȱȱ Weȱdoȱnotȱseeȱtheseȱcovenantsȱasȱlikelyȱtoȱpromoteȱoffsetting.ȱȱ
ȱ
56.ȱȱ Theyȱmayȱalsoȱartificiallyȱinflateȱtheȱvalueȱofȱundevelopableȱland,ȱtoȱallowȱitȱtoȱbeȱusedȱ
forȱoffsetting.ȱ
ȱ
57.ȱȱ Norȱisȱitȱclearȱthatȱthatȱresultsȱinȱanyȱtotalȱincreaseȱinȱconservation,ȱwhichȱappearsȱtoȱbeȱ
theȱapparentȱdriverȱbehindȱsuchȱcovenants.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.15ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ theȱ introductionȱ ofȱ conservationȱ
covenantsȱ willȱ haveȱ aȱ positiveȱ impactȱ onȱ conservation,ȱ leadingȱ toȱ benefitsȱ suchȱ asȱ theȱ
protectionȱofȱnaturalȱcapital,ȱandȱenhancementȱofȱaȱgreenȱeconomyȱandȱbetterȱavailabilityȱ
ofȱrecreationalȱactivityȱforȱtheȱpublic?ȱWeȱwouldȱwelcomeȱinformationȱconsulteesȱareȱableȱ
toȱprovideȱonȱmonetisationȱofȱtheseȱbenefits.ȱ
ȱ
58.ȱȱ
Weȱareȱunableȱtoȱgiveȱanyȱassistanceȱonȱtheȱmonetisationȱofȱtheseȱbenefits.ȱ
ȱ
59.ȱȱ
Weȱ regardȱ thisȱ questionȱ asȱ havingȱ beenȱ somewhatȱ skewedȱ byȱ theȱ previousȱ fewȱ
questionsȱaboutȱoffsetting.ȱIfȱitȱisȱthoughtȱthatȱtheȱintroductionȱofȱconservationȱcovenantsȱwillȱ

resultȱinȱadditionalȱlandȱbeingȱdevelopedȱwhichȱisȱitselfȱworthyȱofȱconservation,ȱviaȱoffsetting,ȱ
thenȱthereȱdoesȱnotȱappearȱtoȱbeȱaȱnetȱpositiveȱimpactȱonȱconservation.ȱ
ȱ
60.ȱȱ Thereȱ isȱ alsoȱ aȱ considerableȱ riskȱ thatȱ largeȱ amountsȱ ofȱ landȱ mayȱ becomeȱ subjectȱ toȱ
conservationȱblight,ȱevenȱthoughȱtheyȱhaveȱrelativelyȱlimitedȱconservationȱimportance.ȱUnderȱ
theȱ currentȱ law,ȱ effectivelyȱ onlyȱ theȱ Nationalȱ Trustȱ canȱ acceptȱ theȱ benefitȱ ofȱ conservationȱ
covenants.ȱThatȱimposesȱaȱcompletelyȱeffectiveȱscreeningȱsystem,ȱbutȱsetsȱtheȱbarȱtooȱhigh,ȱ
sinceȱtheȱNationalȱTrustȱisȱitselfȱnaturallyȱinterestedȱonlyȱinȱexcellence,ȱlimitedȱinȱitsȱcharitableȱ
aimsȱ(itȱisȱnotȱinȱfactȱaȱconservationȱcharity),ȱandȱnotȱcapableȱofȱtakingȱonȱhugeȱamountsȱofȱ
restrictiveȱcovenants.ȱ
ȱ
61.ȱȱ Butȱcurrentȱproposalsȱwill,ȱveryȱpossibly,ȱturnȱthatȱupsideȱdown.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.18ȱȬȱDoȱconsulteesȱagreeȱthatȱremovingȱtheȱneedȱforȱaȱconservationȱ
organisationȱ toȱ purchaseȱ land,ȱ andȱ forȱ landownersȱ toȱ sellȱ land,ȱ willȱ reduceȱ theȱ costsȱ
involvedȱinȱprotectingȱit?ȱWeȱinviteȱconsulteesȱtoȱprovideȱusȱwithȱdetailsȱofȱspecificȱcostsȱ
theyȱhaveȱincurredȱinȱusingȱthisȱworkaround.ȱ
ȱ
62.ȱȱ Yes.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.20ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ removingȱ theȱ needȱ forȱ leaseȬbackȱ
arrangementsȱ willȱ reduceȱ theȱ costsȱ involvedȱ inȱ protectingȱ land?ȱ Weȱ inviteȱ consulteesȱ toȱ
provideȱusȱwithȱdetailsȱofȱspecificȱcostsȱtheyȱhaveȱincurredȱinȱusingȱthisȱworkaround.ȱ
ȱ
63.ȱȱ
Yes.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.23ȱȬȱWeȱinviteȱconsulteesȱtoȱprovideȱdetailsȱofȱhowȱaȱconservationȱ
covenantȱcouldȱaffectȱtheȱvalueȱofȱlandȱ(whetherȱtheȱsiteȱitself,ȱorȱneighbouringȱproperties).ȱ
ȱ
64.ȱȱ
Weȱdoȱnotȱseeȱhowȱaȱconservationȱcovenantȱcouldȱdoȱanythingȱbutȱreduceȱtheȱvalueȱ
ofȱtheȱsiteȱitself.ȱItȱisȱhighlyȱunlikelyȱthatȱthereȱwillȱbeȱanyȱcommercialȱvalueȱattachedȱtoȱtheȱ
benefitȱofȱtheȱresponsibleȱbody’sȱobligations,ȱasȱpara.ȱ9.21ȱseemsȱtoȱsuggest.ȱTheȱwholeȱpointȱ
aboutȱconservationȱcovenantsȱisȱthatȱtheyȱpreventȱtheȱownerȱfromȱrealisingȱvalueȱfromȱland.ȱȱ
ȱ
65.ȱȱ Whereȱthereȱisȱnoȱprospectȱofȱdevelopment,ȱtheȱdecreaseȱisȱlikelyȱtoȱbeȱminimalȱwhenȱ
theȱconservationȱcovenantȱisȱimposed.ȱ
ȱ
66.ȱȱ Butȱ whereȱ thereȱ areȱ developmentȱ prospectsȱ theȱ decreaseȱ willȱ beȱ significant.ȱȱ
ȱ
67.ȱȱ Thisȱwillȱbeȱaȱpowerfulȱweaponȱinȱtheȱhandsȱofȱtheȱestateȱplanner.ȱAȱfamilyȱwhoȱwantedȱ
toȱretainȱlandȱforȱoccupation,ȱandȱnotȱdevelopȱit,ȱcouldȱmakeȱuseȱofȱaȱconservationȱcovenant,ȱ
substantiallyȱreducingȱInheritanceȱTaxȱonȱaȱtransfer.ȱIfȱtheȱresponsibleȱbodyȱwithȱtheȱbenefitȱ
ofȱ theȱ conservationȱ covenantȱ wasȱ aȱ familyȱ charity,ȱ itȱ mightȱ beȱ possibleȱ toȱ releaseȱ theȱ landȱ
whenȱaȱsubsequentȱgenerationȱneededȱtoȱrealiseȱtheȱdevelopmentȱvalue.ȱ

ȱ
68.ȱȱ Weȱ canȱseeȱthatȱtheȱexistenceȱofȱaȱ conservationȱ covenantȱ mightȱ increaseȱtheȱvalueȱ ofȱ
adjoiningȱland.ȱThatȱmayȱalreadyȱbeȱtheȱcaseȱwithȱpeopleȱwhoȱbuyȱlandȱnextȱtoȱNationalȱTrustȬ
ownedȱland,ȱalthoughȱnoȱevidenceȱisȱgivenȱofȱitȱinȱtheȱconsultationȱpaper.ȱButȱNationalȱTrustȱ
landȱisȱbyȱstatuteȱinalienable,ȱwhichȱisȱveryȱdifferent.ȱ
ȱ
Chapterȱ 9,ȱparagraphȱ9.25ȱȬȱWeȱinviteȱ consulteesȱtoȱ provideȱdetailsȱofȱ theȱlikelyȱcostsȱofȱ
managingȱ aȱ conservationȱ covenant,ȱ particularlyȱ whereȱ thisȱ canȱ beȱ drawnȱ fromȱ existingȱ
managementȱactionsȱthatȱtheyȱundertakeȱorȱareȱawareȱof.ȱ
ȱ
69.ȱȱ
Weȱ doȱ notȱ considerȱ thatȱ suchȱ costsȱ wouldȱ beȱ likelyȱ toȱ beȱ disproportionate,ȱ orȱ theȱ
covenantȱwouldȱnotȱhaveȱbeenȱgrantedȱinȱtheȱfirstȱplaceȱorȱwouldȱhaveȱbeenȱreleased.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.27ȱ Ȭȱ Weȱ inviteȱ viewsȱ fromȱ consulteesȱ asȱ toȱ theȱ likelihoodȱ ofȱ
enforcementȱactionȱbeingȱneededȱforȱconservationȱcovenantsȱinȱEnglandȱandȱWales.ȱ
ȱ
70.ȱȱ Weȱsuspectȱthatȱenforcementȱactionȱmayȱwellȱbeȱneeded,ȱeventually,ȱinȱaȱlargeȱnumberȱ
ofȱcases.ȱWeȱdoȱnotȱregardȱtheȱNewȱZealandȱmodelȱasȱhelpful,ȱsinceȱtheȱQEIIȱTrustȱisȱclearlyȱ
aȱ formidableȱ potentialȱ opponent.ȱ Here,ȱ thereȱ willȱ beȱ aȱ muchȱ widerȱ rangeȱ ofȱ responsibleȱ
bodies,ȱ whoseȱ strengthȱ willȱ vary.ȱ Theȱ likelihood,ȱ too,ȱ isȱ thatȱ theȱ enforcementȱ needȱ willȱ beȱ
marketȬdriven.ȱ Developersȱ willȱ lookȱ firstȱ atȱ nonȬprotectedȱ land,ȱ soȱ thatȱ enforcementȱ willȱ
initiallyȱbeȱrelativelyȱlow.ȱItȱmayȱbeȱmoreȱlikelyȱthatȱcostsȱofȱapplicationsȱtoȱmodify/dischargeȱ
willȱbeȱincreased.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.30ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ theȱ costȱ ofȱ trainingȱ forȱ legalȱ
professionalsȱ andȱ theȱ judiciaryȱ willȱ beȱ absorbedȱ byȱ existingȱ trainingȱ andȱ professionalȱ
development?ȱ
ȱ
71.ȱȱ Yesȱ–ȱparticularlyȱif,ȱasȱweȱrecommend,ȱtheȱconservationȱcovenantȱisȱtreatedȱasȱaȱformȱ
ofȱrestrictiveȱcovenant.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.32ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ theȱ transitionalȱ impactȱ onȱ localȱ
authoritiesȱofȱregisteringȱnewȱconservationȱcovenantsȱwouldȱbeȱminimalȱandȱinȱanyȱeventȱ
absorbedȱbyȱtheȱfeeȱpayable?ȱ
ȱ
72.ȱȱ
Yes,ȱalthoughȱweȱrecommendȱregistrationȱatȱtheȱLandȱRegistry,ȱwhichȱwouldȱsimilarlyȱ
beȱcostȬneutral.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.34ȱȬȱDoȱconsulteesȱagreeȱthatȱtheȱtransitionalȱimpactȱonȱresponsibleȱ
bodiesȱwouldȱbeȱminimal?ȱ

73.ȱ Yes,ȱthoughȱweȱareȱaȱlittleȱconfusedȱbyȱtheȱreferenceȱtoȱtheȱLandsȱChamber,ȱhere,ȱsinceȱ
itȱisȱnotȱaȱresponsibleȱbody.ȱȱ
ȱ
74.ȱȱ AndȱsinceȱthereȱareȱcurrentlyȱnoȱresponsibleȱbodiesȱotherȱthanȱtheȱNationalȱTrustȱ(andȱ
localȱauthorities,ȱwhomȱtheȱproposalsȱwillȱnotȱaffect)ȱtheȱquestionȱisȱaȱlittleȱmystifyingȱonȱthatȱ
groundȱtoo.ȱ
ȱ
75.ȱȱ Ifȱ itȱ isȱ intendedȱ toȱ repealȱ theȱ statutoryȱ provisionsȱ relatingȱ toȱ theȱ Nationalȱ Trust,ȱ weȱ
wouldȱ expectȱ itȱ toȱ beȱ involvedȱ inȱ expenseȱ inȱ consideringȱ theȱ impactȱ onȱ itsȱ handlingȱ ofȱ
restrictiveȱcovenants,ȱparticularlyȱifȱthereȱwasȱaȱrequirementȱthatȱitȱshouldȱreȬregisterȱthemȱallȱ
asȱlocalȱlandȱcharges.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.36ȱȬȱDoȱconsulteesȱagreeȱthatȱtheȱtransitionalȱimpactȱonȱtheȱLandsȱ
ChamberȱofȱtheȱUpperȱTribunalȱwouldȱbeȱinȱtheȱregionȱofȱ£7,500?ȱ
ȱ
76.ȱȱ Weȱ leaveȱ thatȱ toȱ theȱ Landsȱ Chamber.ȱ If,ȱ however,ȱ theȱ solutionȱ proposedȱ byȱ usȱ isȱ
followed,ȱ namelyȱ theȱ simpleȱ extensionȱ ofȱ restrictiveȱ covenantsȱ toȱ includeȱ conservationȱ
covenantȱinȱfavourȱofȱresponsibleȱbodies,ȱthenȱevenȱtheȱ£7,500ȱmightȱbeȱsaved.ȱ
ȱ
Chapterȱ9,ȱparagraphȱ9.40ȱȬȱWeȱinviteȱviewsȱfromȱconsulteesȱasȱtoȱtheȱrangeȱofȱlikelyȱcostsȱ
ofȱanȱapplicationȱtoȱmodifyȱorȱdischargeȱaȱconservationȱcovenant.ȱ
ȱ
77.ȱȱ Suchȱ applicationsȱ areȱ undoubtedlyȱ expensive.ȱ Atȱ aȱ minimumȱ theyȱ areȱ likelyȱ toȱ beȱ
aroundȱ£50,000ȱforȱtheȱapplicant,ȱandȱcanȱandȱwillȱbeȱmuchȱmoreȱwhereȱtheȱlandȱisȱvaluableȱ
andȱtheȱapplicationȱhardȬfought.ȱȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.43ȱ Ȭȱ Weȱ inviteȱ viewsȱ fromȱ consulteesȱ asȱ toȱ theȱ likelyȱ increaseȱ inȱ
applicationsȱtoȱtheȱLandsȱChamberȱofȱtheȱUpperȱTribunalȱfollowingȱtheȱintroductionȱofȱaȱ
statutoryȱschemeȱforȱconservationȱcovenants.ȱ
ȱ
78.ȱȱ Weȱconsiderȱthatȱtheȱadoptionȱofȱtheȱschemeȱofȱconservationȱcovenantsȱisȱboundȱtoȱleadȱ
toȱ aȱ substantialȱ increaseȱ inȱ suchȱ applications,ȱ inȱ theȱ mediumȱ toȱ longȱ termȱ (unlessȱ theȱ
constraintsȱofȱtheȱcovenantsȱareȱsoȱtightȱasȱtoȱmakeȱsuchȱapplicationsȱfutile).ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.45ȱ Ȭȱ Doȱ consulteesȱ agreeȱ thatȱ conservationȱ covenantsȱ provideȱ
benefitsȱinȱtermsȱofȱopportunitiesȱforȱincreasedȱengagementȱonȱtheȱpartȱofȱindividualsȱandȱ
communities?ȱ
ȱ
79.ȱ Possibly.ȱ
ȱ
Chapterȱ 9,ȱ paragraphȱ 9.47ȱ Ȭȱ Weȱ inviteȱ consulteesȱ toȱ adviseȱ usȱ ofȱ areasȱ whichȱ constituteȱ
likelyȱcostsȱorȱbenefitsȱofȱaȱstatutoryȱschemeȱforȱconservationȱcovenants.ȱ

80.ȱȱ Weȱbelieveȱthatȱtheȱfollowingȱcostsȱareȱlikely:ȱ
ȱ
a. applicationsȱtoȱtheȱUpperȱTribunal.ȱ
b. IncreaseȱinȱvalueȱofȱnonȬdevelopableȱland,ȱtoȱbeȱusedȱforȱoffsetting.ȱ
c. Increaseȱinȱtheȱvalueȱofȱland,ȱasȱcovenantsȱtakeȱlandȱoutȱofȱdevelopment.ȱ
d. Lowerȱtaxȱreceipts,ȱasȱlandȱisȱdevaluedȱonȱtransfers.ȱ
e. Weȱbelieveȱthatȱeaseȱofȱprotectionȱofȱlandȱisȱaȱlikelyȱbenefit.ȱ
ȱ
ȱ
BarȱCouncil2ȱ
Juneȱ2013ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
Forȱfurtherȱinformationȱpleaseȱcontactȱ
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Law Commission

Reply to:

Edinburgh office

Department: Legal Services
Contact:

Sarah Meanley

Telephone:
Email:
DX 555400, Edinburgh 15 / LP 54, Edinburgh 5
Date:

21 June 2013

Dear
Law Commission Consultation on Conservation Covenants
Thank you for your invitation to respond to this consultation. The duties of the Registers of
Scotland are such that we feel able to comment only on two questions raised in this, as
follows:
3.17(3)
Our experiences of the Scottish system of conservation burdens generally
Our experience of this system in Scotland is limited to the registration of deeds that contain
such burdens. Under the terms of the Land Registration (Scotland) Act 1979, The Keeper
is required to enter the terms of a real burden (of which a conservation burden is one type)
into the title sheet of an interest in land. She will only do so when she is satisfied that the
burden subsists, but her indemnity does not extend to an inability to enforce a condition or
obligation entered in the Register.
Accordingly, when presented with an application to register a deed that contains new
conservation burden/s, she seeks to satisfy herself that it has been validly created in
accordance with the terms of the Title Conditions (Scotland) Act 2003 (by which
conservation burdens were established), that it therefore subsists and can thus legitimately
be entered into the Register.
This is made easier by the 2003 Act laying out, in relatively straightforward terms, the
requirements for the valid creation of a conservation burden. This Act and subsequent
Scottish Statutory Instruments (SSIs) also specify the bodies that can create these
burdens. Accordingly, the clarity of the statute is valuable for the Keeper as it provides a
clear set of criteria for determining whether a particular conservation burden can be
reflected in the Register. In addition, members of the public can be assured that if a
conservation burden is shown on the Land Register, it has been validly created.

ll12

10.21
Non-statutory guidance for those who create and hold conservation covenants
It is the Keeper's experience that where new types of registrable burdens are created by
statute, it can be useful for those who are to create and hold these burdens to be provided
with guidance on the Keeper's registration requirements in respect of deeds containing
such burdens.
Finally, I would like to take this opportunity to wish the Law Commission well with this
consultation, and we await its results with interest.
Yours sincerely

Sarah Meanley
Legal Policy Branch
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Amy Davidson
Email address:

Postal address:
War Memorials Trust
2nd Floor
42a Buckingham Palace Road
London SW1W 0RE
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
War Memorials Trust (registered charity)

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Although the Trust would not directly be able to use conservation covenants as we
are not responsible for any memorials, we strongly welcome the opportunity for
statutory conservation covenants. The opportunity for communities and custodians
of war memorials (often parish and town councils) to be able to legally ensure their
memorial will be protected in perpetuity is very welcome. There are a few examples
where conservation covenants could be extremely useful for war memorials such as
a negative obligation that a war memorial recreation ground cannot be sold for
development so it can perpetually be used for its intended recreational use. A
second example would be a positive obligation that a memorial (such as a cross or
sculpture) would have to receive defined maintenance work to ensure its condition is
maintained to prevent it falling into disrepair.
The introduction of conservation covenants would at a basic level allow communities
to be certain of the future of their war memorials, which at present they cannot be. It
would also be a tool to empower communities to proactively and productively protect
their heritage assets as they could request that their council enter into a covenant.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
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(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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It should be recognised that some types of heritage assets do not have a legal
‘owner’. In the case of war memorials, many were originally funded by public
subscription with no formal transfer of ownership. Therefore the legal ownership of
many war memorials is not clear and there are often ‘custodians’ who have taken on
responsibility of the memorial and its maintenance. This is often parish and town
councils and parochial church councils but sometimes may be smaller local groups
set up for the protection of a memorial and this group may or may not be a registered
charity.
Many local authorities invoke the War Memorials (Local Authorities’ Powers) Act
1923 and subsequent amendments to be able to undertake works to a memorial
even if they are not legally the owner. Could there be provisions made that allow
local authorities to enter into conservation covenants if they are not the legal owner
under this Act?

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Yes.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
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We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes but there should be the opportunity for public consultation on this in case of a
conflict of interest.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
As it is unlikely that a local authority would cease to exist in entirety (even if merged
with another authority) they should be the default holder of last resort, particularly as
they work for the public benefit.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes.

We invite views from consultees as to whether a scheme of conservation covenants
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for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
We believe there should be some public oversight for the creation of new covenants.
Particularly in the case of war memorials there may be an authority which has
ownership or custodianship of a memorial but it is very much part of the community
and important that they have a say in its future.
This could be managed using similar processes for planning or listed building
consent applications so that members of the public can choose whether to comment.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes, taking into account the comments below relating to Consultation Paper, Chapter
5, paragraph 5.22

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
We strongly support this proposal. This will ensure that the covenants are
appropriate and fit for purpose. There is a very real danger that if adequate
accompanying guidance is not provided that covenants could be produced which are
not appropriate or enforceable. Guidance will provide support to those who do not
have experience in this type of agreement. It is important that templates are
provided to ensure that key elements are included in covenants and which can be
adapted as relevant.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
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Consultation Paper, Chapter 5, paragraph 5.23

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
It would seem sensible that members of the public and professionals can access
information on whether a heritage asset has a conservation covenant in similar ways
that they can currently access information on whether an asset has heritage
protection. This would not necessarily mean creating a new register but
incorporating this information into existing mechanisms such as Historic Environment
Records as they are consulted as part of the planning process and will flag up if there
are any positive or negative obligations on the site for when any type of planning or
listed building consent application is considered.
If this is not undertaken there is the risk that covenants will not be fully embedded
within the planning process and important factors will not be considered as part of the
planning process. Furthermore, an inaccessible list of covenants may increase
demand on local authorities from enquiries trying to determine if a covenant is in
place.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
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The two should generally not conflict in practice, but it is important that it is made
clear that a covenant does not constitute a formal consent for works and that for
example listed building consent or a faculty may still be required. It is suggested that
this is added on the template for a covenant so it is clear and so that both parties
sign up to this.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
The type of management action required will vary greatly depending on the type of
asset and the obligations of the covenant, so there will need to be flexibility.
In the case of war memorials it is not expected that management action will need to
be frequent or onerous. In many cases it will probably require an annual or bi-annual
site visit to ensure positive obligations such as maintenance are being implemented.
In some cases, particularly with negative obligations, management action may be
rare or non-existent such as in the case that a site shall not be sold for development.
For this reason it is important that covenants are accessible to planning officers as
they will have a role in enforcing these types of obligations.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
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Yes.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Contravention of a covenant will often not produce financial loss for a responsible
body apart from staffing and legal costs. To ensure the covenant still fulfils the public
benefit it was originally set up for the penalty for the breach should ensure that
benefit can still be achieved, as much as is possible. For example in a case where
something was introduced/removed from a site then it should be removed/returned.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.55

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
Yes.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
No.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Yes.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.16
Yes but there will need to be public consultation on this.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
No.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
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Consultation Paper, Chapter 8, paragraph 8.16

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
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Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Yes.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25

Page 16 of 18

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
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We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes particularly if there is the ability for public oversight by the community.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Martin Ross
Email address:

Postal address:
South West Water, Peninsula House, Rydon Lane, Exeter EX2 7HR

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
As above

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
-

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Our interest is to use conservation covenants to reward landowners and land
managers for the way water on their land is managed and eventually released into
rivers, reservoirs and groundwater which are later used for public water supply. The
current arrangements are cumbersome and inflexible.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Our present legal mechanisms derive from voluntary agreements to improve land
management practices, but have to reply on covenants placed on the farm involved
and/or Sites of Special Scientific Interest protection to ensure that good practices are
maintained. Our approach goes beyond ‘conservation’ to developing long-term
rewards for water and carbon management which benefit the landowner/manager
and South West Water. We are introducing a grant based system which incentivises
the provider to agree to the provision of services which we need for the long term
protection of our business activities. Voluntary approaches generally work well with
individual farmers, but for open moorland and common land we would welcome the
option to offer agreements based on the suggested ‘conservation covenant’
approach.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
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methods.
Consultation Paper, Chapter 2, paragraph 2.54
Our approach to water resource protection negotiated voluntarily with
landowners/managers offers a reasonably straightforward approach as described
above. The presence of more stored water in selected areas which do not reduce or
confine food production enhances biodiversity significantly and provides other
benefits to society through water flow regulation. For this reason we would
recommend that the water management function which could be implemented
through a conservation covenant should be available to the water industry. Although
those in England have been private companies since 1989, they are viewed in law as
an ‘emanation of the state’ with a recognised public service function.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
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Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
We consider that this right should only apply to the freeholder, not to a leaseholder.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Yes, if the Commission agrees that the functions of the water industry and its role in
managing natural resources are public duties and that effective controls are in place
through the Water Acts and Water Industry Acts.
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
Yes, as this could include the water industry.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes as this would offer some flexibility for changes in circumstances or developments
in the range of benefits being achieved.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:

Page 5 of 16

(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
Yes, we consider that this should revert to the Secretary of State as currently applies
in the case of business failure of a water company.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes, particularly if the purposes include the management for water and carbon where
these functions can be improved for the benefit of society as a whole.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Maintenance of a notice system and a public register could do this; it would be
valuable to understand if overlapping or conflicting conservation covenants were
being proposed.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
We and those we work with regard the opportunity to derive rewards for water and
carbon management as potentially beneficial, so the negative connotation of
‘burdens’ should be avoided.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.10
Yes.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes. The parties should be free to adopt shorter or longer term agreements to suit
the circumstances.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
This appears to miss the need to involve the freeholder in any change of existing
leases and for the freeholder to agree the conservation covenant, as noted
previously.
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.

Page 7 of 16

Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Yes.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
We suggest Defra oversight and management of the process, drawing on extensive
experience among charitable organisations.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Yes.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
We would prefer a register as mentioned, provided the arrangements for input,
maintenance and updating are simple and can be undertaken at low cost.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Yes, the systems are very different and some designations at present offer
significant funding support for landowners/managers. Conflicts between the current
and new schemes has to be avoided.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
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Consultation Paper, Chapter 6, paragraph 6.10
Our experience in making grants for improvements on farmland is that an operating
agreement between the funder and the recipient is also secured. We consider that a
management agreement is essential to protect the principles sought in the
conservation covenant.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Yes.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
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(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Yes.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
This appears to be a suitable approach.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Yes.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
An agreed approach between ‘purchaser’ and ‘provider’ would be better in our view.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
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We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes, this is essential.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Would this enable conservation covenants to be closed? How could the long term
aims of the covenant then be secured?
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
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a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Yes, these are important safeguards for both parties.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Allowance should be made for this.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We consider that joint agreement between the parties should apply initially.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
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We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
We could envisage situations where both might apply, particularly to address the
risks of urban flooding from fluvial events.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
Potentially 5-10 per annum for South West Water in its operating area of Devon and
Cornwall, but this depends on specific areas involved in conservation covenants and
whether the providers of the services we seek are acting in groups or in consortia.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
There are good opportunities as the schemes develop into ones which reflect
benefits for more than the initial two parties to an agreement.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
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Consultation Paper, Chapter 9, paragraph 9.15
Yes.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Yes.
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Yes.
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
A conservation covenant has the potential to realise an income to for provider for a
service of value to a purchaser. This could well enhance land values as aspects
such as water management, carbon capture and storage, recreational/visitor interest
or environmental enhancement are achieved. A number of these can attract new
income for adjoining businesses providing, for example, tourist accommodation.
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
We anticipate low ongoing management costs, given our experience to date on
current buyer/provider agreements in relation to water supplies.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
If the agreement and the basis for its adjustment are sound, enforcement action
should be unlikely.
We invite consultees to provide details of the likely costs of enforcement action
Page 14 of 16

such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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Yes. The possibility of reconnecting urban populations as beneficiaries to rural
providers through conservation covenants is of interest.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
As discussed previously, extension of conservation covenants into water resource,
water quality, water quantity, flood protection functions and carbon capture and
storage would be of interest to South West Water.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Laurence Target
Email address:

Postal address:
Trowers & Hamlins LLP
3 Bunhill Row
London EC1Y 8YZ

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Trowers & Hamlins LLP

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
There is nothing especially desirable about 'conservation covenants'. The question
of how to make covenants that affect land enforceable, and of the provision of
appropriate sanctions has been satisfactorily answered by the English common law,
and preserved by legislation, regardless of the content of the covenant.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
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We have used the various methods described to make covenants bind successive
landowners.
Particular difficulties arise from the remedies available. Damages will rarely be
appropriate – the covenantee will have suffered no substantial loss, and will want
conservation, not compensation.
Injunctions are discretionary, and the ability to persuade the court to grant an
injunction can be easily lost, eg by laches, acquiescence, or delay, not having clean
hands, not having done equity, and so on. Conservation has a long time-scale, but
those seeking equity must act promptly. Furthermore, equity is reluctant to supervise
the performance of positive obligations, which means that the remedy may be
inappropriate.
The device of a legal rentcharge with a legal power of re-entry annexed, and perhaps
with the power to appoint a receiver and manager annexed, is very satisfactory. It
provides real remedies, and has the comfort for landowners of the availability of
power of the court to give relief against forfeiture, and to supervise receivers and
managers appointed out of court.
Easements and profits appurtenant to a rentcharge afford practical extra-forensic
ways of conserving, and putting rights breaches.
The ignorance and thoughtlessness of conveyancers and their clients are the only
obstacles to the widespread and benign use of this structure – but they are not
problems that will be resolved by the addition of new and superfluous legal structures
into the already over-complicated area of English real property law.
It is surprising that persons with an interest in covenants about the use of land use
devices that do not give appropriate remedies and are not satisfactorily against the
land in whosesoever hands it may come –but using 'conservation covenants' would
do little to address the remedies (enforceability), even if it did address the passing of
the burden and the technical ability to recover damages for breach.
The main problem is economic: conservation may conflict with more lucrative land
use, and may cost money.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
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(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
Conservation covenants would not be useful device, but would add clutter to an
already complex area of law.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
No. This additional device is not necessary, and suffers from radical flaws about
enforceability. The appropriate remedies (available in the law as it stands) are real,
not in covenant.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

We provisionally propose that the holder of a freehold estate in land, or of a
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leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
No. The distinction between leases of more and less than seven years residue is
arbitrary.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
There is no reason to limit the class of persons who may be able to have the benefit
of covenants that relate to conservation.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
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There is no reason to limit the class of persons who may be able to have the benefit
of covenants that relate to conservation. If there is any place for regulation it should
be about the qualifications of person who are entitled to carry out conservation work
of various classes, or to hold themselves out as able to carry out such work, or to
engage in conservation as a business. This question goes far beyond the present
consultation, and we express no view on it. Similarly beyond the scope of this
consultation, but even more pressing, is that of funding for appropriate persons to
carry out and monitor conservation work.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
The law should continue favour the disposition of interests in land as it does now.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
The rules that apply to the disposition of other interests in land should apply to the
benefit of covenants about conservation.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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There is no need for a special class of covenants.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
The jurisdiction under section 84 Law of Property Act 1925 could helpfully be
extended to cover covenants that are not restrictive of the user of land as well as
easements and profits à prendre.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
No. There is no need for the introduction of a new species of burden.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
No. There is no need for a new species of burden, and thus none for additional rules
about how land may be encumbered.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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The construction of any instrument should be governed by the usual rules. The
duration of the obligations should be subject to the usual rules about perpetuity and
remoteness, which now give no limits.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Nothing of this kind is needed.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
There is no need for any such distinction. The owner of leasehold land should be
able to make any covenants that bind him and it, and his successors in title and
persons deriving title under him or them as he can now. If so doing, or making any
disposals of the land associated with them (such as the grant of rentcharges, rights
of re-entry, easements, or profits à prendre) is a breach of his lease that exposes his
estate to forfeiture then so be it. Caveat emptor should apply to the purchaser, the
covenantee.

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
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We think that it would helpful for there to be a mechanism for the legal apportionment
of the burden of covenants rather wider than those that apply to rents under leases
and to rentcharges.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
If there were a statutory scheme then we should agree that there should be
guidance, and that model terms could be helpful.
We do not, however, think that there should be a statutory scheme.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
We suggest that the Lord Chancellor's Department would be the appropriate,
department to issue guidance about covenants and other burdens on land, after
consultation with the Department for Culture Media & Sport and the Department for
Environment Food & Rural Affairs as to any specific areas of conservation expertise
that needed special provision. The Lord Chancellor's Department should have, or
have access to, the legal expertise to give informed guidance about the
conveyancing devices needed to make covenants about conservation enforceable,
and about appropriate remedies.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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It would be better to use HM Land Registry, in accordance with he views of the Law
Commission and HMLR in LC 271, namely that register should be a complete and
accurate reflection of the state of the title of the land at any given time, so that it is
possible to investigate title to land on line, with the absolute minimum of additional
enquiries and inspections. The view is sound, regardless of the ability to do it on line.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
We agree.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
No: statutory designations for conservation purposes are matters of public law;
covenants about conservation (with such incidents and devices as may be agreed to)
should be private law matters between owners of land to be conserved and other
persons.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
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The arrangements about the management of land where things are to done or not
done for reasons of conservation seem to be the core of covenants (promises) about
conservation. It is here that the person taking the covenant needs specific expertise
to know what it wants, what the costs will be, how they should be provided, how it will
monitor and be monitored, and what remedies it needs and can realistically exercise.
It seems that real rights and remedies will be appropriate, such as can be exercised
without the need for court proceedings. It may be suspected that damages will rarely
be appropriate, and that injunctions too will often be inappropriate as requiring too
much supervision in the case of things to be done on the land for conservation
purposes, and that inhibitory injunctions risk be too late.
Effective means of remedy would include easements and profits, rights of entry to
remedy breaches and carry out works of the specified classes. The most effective
sanction for breach is a legal right of re-entry or forfeiture. All such rights can be
annexed to one or more estate rentcharges - nominal to make covenants
enforceable, and variable to provides for payment for services covenanted to be
provided by the rentowner). The sanction of re-entry or forfeiture provides a
conservation-safe mechanism if the use of the land in the appropriate way becomes
uneconomic for the landowner. Such mechanisms mean that the landowner cannot
disregard the conservation obligations if more lucrative uses become available.
With established principles and procedures for relief against re-entry forfeiture it
provides an effective sanction in appropriate circumstances.
The remedies available to chargees are less satisfactory: a chargee must take
reasonable steps to obtain a proper price having paid itself off; and should use its
powers for proper purposes, prima facie paying itself off. These remedies are far fro
the point of having covenants relating to conservation affecting the land.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
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The parties should be free to agree what they will within the general law.
Management and supervision may be appropriate, but the circumstances and
appropriate remedies are likely to be so diverse that it would be unhelpful to
prescribe. There are plenty of powers that could be 'bought in' and annexed to
estate in land such as rentcharges. This is very common indeed in the case of
mortgages, where mortgagees characteristically add to the powers implied about the
appointment of a receiver out of court by providing that a receiver so appointed will
have all the powers of an administrative receiver under the Insolvency Act 1986.
Lawyers have plenty of resources to use, and don't need more. Advice on what is
appropriate might be helpful, and might discourage all too ready recourse to the
charge (by way of legal mortgage or otherwise), whether or not it is appropriate.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
This seems to follow from the nature of a covenant.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
The jurisdiction of courts of equity to give equitable remedies when legal remedies
are inadequate should not be excluded.

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
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The jurisdiction of courts of equity to give equitable remedies when legal remedies
are inadequate should not be excluded.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
We agree that the courts should be able to award damages for loss on breach of an
enforceable promise. We do not agree that punitive or exemplary damages should
be available in this particular area of the law about covenants. It would run counter
to general principle, would be anomalous, and would complicate an over-complicated
area of law.
The place for penalties is in the public law, as a matter of criminal sanction, or
(though less defensibly) civil penalty.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
We think that it would be wrong to intrude on the flexibility and discretion of the courts
of equity to award damages instead of an injunction in circumstances in which
according to normal equitable principles the grant of an injunction would be
inappropriate.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
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If a conservation covenant is to be a voluntary agreement between a landowner and
another to do or not do something on his land for a conservation purpose it would be
an improper intrusion into the property of that other person to allow the rights under it
to be enforced by third parties, whether Her Majesty's ministers or others.
Public enforcement should be for public obligations.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
That ordinary remedies should be available as between covenantors and
covenantees seems to be implicit in the use of the term 'covenant'. There is,
however, no reason to restrict them to remedies in contract law – the full range of
remedies should be available.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
With voluntary agreements the parties should be left to themselves and the general
law, and there is no reason to create new arrangements merely because of the
subject matter of any covenant or other arrangement. With public matters the case
might be different, but then the normal principles of judicial review would apply.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
There should be no intrusion into private bargains merely because the subject matter
of the bargain is conservation.

We provisionally propose that the parties to a conservation covenant for the time
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being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
The usual rules about merger should apply, as to other estates and interests in land
– see section 185 Law of Property Act 1925. The Law Commission has made
proposals for change in paragraph 4.44 LC327 as to easements and profits affecting
land that comes into common ownership. We think that (if adopted) they should
apply to covenants and other estates and interests in land, but are inclined to think
that section 185 Law of Property Act 1925 should be given a wide construction,
applying to the ownership of several parcels of land as well as to estates and
interests in single parcels of land –which may, we think, be the proper construction
ayway.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
There should be no such statutory conservation covenants. If ther are public
obligations the legislation that imposes them should provide for their modification,
which should not be mixed with the modification of private rights provided for in
section 84 Law of Property Act 1925. We share the view of the Law commission that
there is a case for the extension of the jurisdiction under that section from covenants
restrictive of the user of land to other things that restrict user, such as easements and
profits.

We provisionally propose that on the application of a landowner, the Lands
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Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Covenants that relate to the conservation of land should fall under the same statutory
jurisdiction as to discharge or modification as other covenants that restrict the user of
land.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
If a conservation covenant were discharged or modified under section 84 Law of
Property Act 1925 then compensation should be payable to make up for loss or
damage. It may easily be imagined that the covenantee had given money for the
covenant, or had spent money conserving or supporting conservation on the land
affected, and should be compensated for having spent what it would not have spent
had it known that the land would not in fact continue to be conserved.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We think that the right to apply for discharge or modification should continue to be
available to any person interested in the land, including the covenantee.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
We think that covenants about conservation that restrict the user of land should fall
under section 84 Law of Property Act 1925 like other covenants that restrict the user
of land.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Yes.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
The provisions of section 8 National Trust Act 1937 are of a familiar kind, and provide
merely one anomaly among many. The scheme proposed offers a wholesale
complication for no worthwhile advantage.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
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Consultation Paper, Chapter 8, paragraph 8.25
No.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Yes.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
We have no view.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
If introduced they might be used, but that would depend on publicity and funding,
particularly for conservation activities.
We note the very limited uptake of commonhold, which actually does provide a better
alternative to the long lease.
It would be unfortunate if conservation covenants under a statutory scheme such as
this were widely adopted. It fails to provide solutions to the difficulties which it
identifies, and would add significant complication of the law.
The subsisting devices dismissed as impracticable in fact afford a wide and effective
range of potential remedies, including some that go to the heart of enforcement.
Practical guidance on and encouragement of their use, including model forms, would
be much more worthwhile that statutory complication of the law.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
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encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
There would be no rational link between the two, but it is possible.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
No. It may induce activity, and the appearance of progress, but the proposed device
lacks appropriate remedies, and is thus not likely to be of genuine practical value.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

Page 20 of 25

The question of whether or not there will be a need for sale and purchase of the legal
estate in fee simple seems to rest on economic rather than legal considerations. A
landowner who is looking to realize the value of a legal estate in fee simple free from
encumbrances for its full value may be willing to retain the land subject to
encumbrances to use it for conservation purposes, but only if paid the difference,
essentially the amount necessary to fund the use for conservation purposes which,
with the value of such use as he can make of it subject to conservation
encumbrances, will equal the value of a legal estate in fee simple free from
encumbrances. English land law has many ways of dividing the value and enjoyment
between several persons – but a landowner who wants to sell for full value will need
full value, however the sources are divided up. In many cases a purchase of the
legal estate in fee simple free from encumbrances at full value will be the only thing.
In others, of course, a landowner may be willing to encumber his land in return for a
subvention (capital, income, or by services such as management). The presence of
a new and statutory form of encumbrance does not make any difference to that
economic reality.
A pre-packaged and apparently approved form may, however, lead covenantees to
want to adopt it regardless of the actual intricacies, and the inappropriateness of the
proposed range of remedies, and to disregard the solutions afforded by the law as it
is. That might lead to an extension of land subject to covenants about conservation
at a lesser transactional cost – but it would be better to have a pre-packaged form
with appropriate remedies (easements, profits, entry, and re-entry, along with
damages and equitable remedies, and such rights as the extra-foresnic appointment
of a receiver and manager).
As with the current use of local land charges for various obligations owed to local
authorities, enforcement suffers because its funding is poor, and because recovery
from the land is weak. Land that needs conservation often lacks the potential of
generating income to pay for it.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
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We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
The effect on value will differ according to the circumstances. The tendency to limit
user will be likely to diminish value from an unencumbered state; the tendency to
have some other person pay for certain things to be done, or to have paid to limit
user, will tend to increase value from the encumbered level. When land is unlikely to
get planning permission for a change of use payment to maintain it (or its
maintenance at the cost of others) is likely to increase its value.
The effect on the value of neighbouring land is difficult to predict. It could reduce it –
the neighbouring land is unlike y to get a subvention, but is just as difficult to exploit.
It could increase it – the neighbouring housing land may benefit from well-maintained
and well-funded ancient woodland nearby. It is factors such as these that seem to
militate in favour of controls through a well-co-ordinated planning system, one that
included the rights for the planning authority to insist on the use of commonhold with
a duty to support conservation land that benefits the value of developed units or
common parts.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
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The range of circumstances seems to make comment completely speculative. Mere
restrictive covenants backed by a right of re-entry or forfeiture on breach would tend
to have minimal costs of enforcement (somebody interested would report breaches,
and the costs of a s 146 Notice are modest; the costs of argument about relief or its
refusal would fall on the person in breach); actual maintenance and monitoring of a
sensitive environment that needed work would be much greater.
Enforcement as suggested in the Consultation implies court action – damages,
exemplary damages, injunctions, and the peculiar remedies under local land
charges, all need court action, and that implies cost, time, and litigation risk.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
As above, enforcement as suggested in the Consultation implies court action –
damages, exemplary damages, injunctions, and the peculiar remedies under local
land charges, all need court action, and that implies cost, time, and litigation risk.
The devices already available but discounted by the Law Commission have the
potential to operate extra-forensically, and tend to leave the costs with the person in
breach.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Damages are not likely to be a realistic remedy, since the financial loss to the
covenantee may be merely nominal. Litigation is costly: £60k for each side would not
be unrealistic.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Yes.

Do consultees agree that the transitional impact on local authorities of registering
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new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
The introduction of a new device will of itself have no impact on potential
covenantees. The temptation to use it instead of tailoring existing legal devices to
their particular needs and circumstances may have permanent deleterious impact.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment.

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Litigation is costly: £60k for each side would not be unrealistic if the application were
resisted..
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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No: they would be a snare and a delusion.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Such a scheme would provide a distraction, changing and complicating the law while
not providing practical remedies, and not actually enhancing conservation activities
on land.
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ĨƌŽŵƌĞŶĞǁĂďůĞƐŽƵƌĐĞƐďǇϮϬϮϬ͘dŚŝƐƚĂƌŐĞƚŝƐĞĐŚŽĞĚŝŶƚŚĞϮϬϬϵZĞŶĞǁĂďůĞŶĞƌŐǇ^ƚƌĂƚĞŐǇ;Z^ͿĂŶĚƚŚĞ
h< >Žǁ ĂƌďŽŶ dƌĂŶƐŝƚŝŽŶ WůĂŶ͘ dŚĞ Z^ ŵĂŬĞƐ ŝƚ ĐůĞĂƌ ŚŽǁĞǀĞƌ͕ ƚŚĂƚ ƚŚĞ ϭϱй ƚĂƌŐĞƚ ĂůƐŽ ŝŶĐůƵĚĞƐ ĨƵĞů ĂŶĚ
ŚĞĂƚŝŶŐ͕ǁŚŝĐŚŵĞĂŶƐƚŚĂƚĂŐƌĞĂƚĞƌƉƌŽƉŽƌƚŝŽŶ;ŝ͘Ğ͘ϯϬйŽƌŵŽƌĞͿŽĨĞůĞĐƚƌŝĐŝƚǇƐƵƉƉůǇǁŝůůŚĂǀĞƚŽĐŽŵĞĨƌŽŵ
ƌĞŶĞǁĂďůĞƐ ƚŽ ďĂůĂŶĐĞ ŽƵƚ ƚŚĞ ĚŝĨĨŝĐƵůƚŝĞƐ ŝŶ ƉƌŽǀŝĚŝŶŐ Ă ƐŝŐŶŝĨŝĐĂŶƚ ƉƌŽƉŽƌƚŝŽŶ ŽĨ ĨƵĞů ĂŶĚ ŚĞĂƚŝŶŐ ĨƌŽŵ
ƌĞŶĞǁĂďůĞƐ ďǇ ϮϬϮϬ͘ dŚĞƌĞĨŽƌĞ ƚŚĞ ĂĚŽƉƚĞĚ ƐĐĞŶĂƌŝŽ ŝŶ ƚŚĞ Z^ ŵĞĂŶƐ ƚŚĂƚ ƚŚĞ ƚĂƌŐĞƚ ƉĞƌĐĞŶƚĂŐĞ ĨŽƌ
ƌĞŶĞǁĂďůĞƐŝƐŶŽǁƌĂŝƐĞĚĚƌĂŵĂƚŝĐĂůůǇ͘

tŝŶĚŶĞƌŐǇŽŶƚĞǆƚ
ůůĂƌĞĂƐŽĨƚŚĞh<ǁŝůůŶĞĞĚƚŽƐŝŐŶŝĨŝĐĂŶƚůǇŝŶĐƌĞĂƐĞƚŚĞŝƌůĞǀĞůƐŽĨƌĞŶĞǁĂďůĞĞŶĞƌŐǇŐĞŶĞƌĂƚŝŽŶ͘/ŶĂĚĚŝƚŝŽŶ͕
ŐŝǀĞŶƚŚĞůĂƌŐĞŶƵŵďĞƌŽĨƉŽǁĞƌƐƚĂƚŝŽŶƐǁŚŝĐŚǁŝůůĐůŽƐĞĂŶĚƌĞƋƵŝƌĞƌĞƉůĂĐĞŵĞŶƚŽǀĞƌƚŚĞŶĞǆƚƚĞŶǇĞĂƌƐ͕ŝƚ
ŝƐĞƐƐĞŶƚŝĂůƚŚĂƚǁĞƚĂŬĞƚŚŝƐŽƉƉŽƌƚƵŶŝƚǇƚŽƌĞďƵŝůĚŽƵƌĞŶĞƌŐǇŝŶĨƌĂƐƚƌƵĐƚƵƌĞʹĂƚĂůŽĐĂůĂƐǁĞůůĂƐŶĂƚŝŽŶĂů
ƐĐĂůĞ ʹ ƵƐŝŶŐ ƌĞŶĞǁĂďůĞ ĂŶĚ ůŽǁ ĐĂƌďŽŶ ƚĞĐŚŶŽůŽŐŝĞƐ ǁŚĞƌĞǀĞƌ ƉŽƐƐŝďůĞ͘ dŚĞ ĐŽŶƚƌŝďƵƚŝŽŶ ŽĨ ƌĞŶĞǁĂďůĞ
ĞŶĞƌŐǇ ƚŽ ĐĂƌďŽŶ ƌĞĚƵĐƚŝŽŶ ĂŶĚ ĐůŝŵĂƚĞ ĐŚĂŶŐĞ ŽďũĞĐƚŝǀĞƐ͖ ũŽď ĐƌĞĂƚŝŽŶ ĂŶĚ ŽƚŚĞƌ ůŽĐĂů ďĞŶĞĨŝƚƐ͖ ĂŶĚ ƚŚĞ
ƐƚĂďŝůŝƐĂƚŝŽŶ ŽĨ ĞŶĞƌŐǇ ƉƌŝĐĞƐ ƐŚŽƵůĚ ƚŚĞƌĞĨŽƌĞ ďĞ ƌĞĐŽŐŶŝƐĞĚ͕ ƚŽŐĞƚŚĞƌ ǁŝƚŚ ƚŚĞ ŶĞĞĚ ƚŽ ŵĞĞƚ ŽƵƌ ĞŶĞƌŐǇ
ŶĞĞĚƐĂŶĚƉƌĞƐĞƌǀĞƚŚĞĞŶǀŝƌŽŶŵĞŶƚ͘

ZĞŶĞǁĂďůĞh<ǁŝƐŚĞƐƚŽĞŵƉŚĂƐŝƐĞƌĞŶĞǁĂďůĞĞŶĞƌŐǇ͛ƐĐŽŶƚƌŝďƵƚŝŽŶƚŽ͗
•

ZĞĂĐŚŝŶŐƚŚĞh<͛ƐƌĞŶĞǁĂďůĞĞŶĞƌŐǇŐĞŶĞƌĂƚŝŽŶƚĂƌŐĞƚƐ͖

•

ůŝŵĂƚĞĐŚĂŶŐĞŵŝƚŝŐĂƚŝŽŶ͖

•

ŶƐƵƌŝŶŐƚŚĞƐĞĐƵƌŝƚǇŽĨĞŶĞƌŐǇƐƵƉƉůǇ͖

•

^ƚĂďŝůŝƐŝŶŐĞŶĞƌŐǇƉƌŝĐĞƐƚŽƚŚĞĐƵƐƚŽŵĞƌĂŶĚƌĞĚƵĐŝŶŐĨŽƐƐŝůĨƵĞůĚĞƉĞŶĚĞŶĐĞ͖ĂŶĚ

•

:ŽďĐƌĞĂƚŝŽŶĂŶĚŽƚŚĞƌĞĐŽŶŽŵŝĐďĞŶĞĨŝƚƐ;ŝŶĐůƵĚŝŶŐůŽĐĂůďĞŶĞĨŝƚƐͿ͘
Ϯ

ŽŶƐĞƌǀĂƚŝŽŶŽǀĞŶĂŶƚƐ
tŝŶĚĞŶĞƌŐǇƐĐŚĞŵĞƐĂƌĞŽĨƚĞŶĐƵƌƌĞŶƚůǇĂĨĨĞĐƚĞĚďǇƌĞƐƚƌŝĐƚŝǀĞĐŽǀĞŶĂŶƚƐ͘^ŽŵĞŽĨƚŚĞƐĞǁĞƌĞĚƌĂĨƚĞĚůŽŶŐ
ďĞĨŽƌĞǁŝŶĚƚƵƌďŝŶĞƐǁĞƌĞŝŶǀĞŶƚĞĚ͕ƐŽŵĂǇŶĞǀĞƌŚĂǀĞďĞĞŶŝŶƚĞŶĚĞĚƚŽƉƌĞǀĞŶƚƚƵƌďŝŶĞƐ͘,ŽǁĞǀĞƌ͕ƚŚĞǇ
ĞŶĚƵƉƌĞƐƚƌŝĐƚŝŶŐǁŝŶĚĞŶĞƌŐǇĚĞǀĞůŽƉŵĞŶƚŝŶƐŽŵĞĐĂƐĞƐ͕ǁŚŝĐŚŵĂǇďĞŽƚŚĞƌǁŝƐĞĂĐĐĞƉƚĂďůĞŝŶƉůĂŶŶŝŶŐ
ƚĞƌŵƐ͘
hŶĚĞƌĐƵƌƌĞŶƚůĞŐŝƐůĂƚŝŽŶ͕ƌĞƐƚƌŝĐƚŝǀĞĐŽǀĞŶĂŶƚƐĂƌĞŝŶĨĂǀŽƵƌŽĨŽŶĞŶĞĂƌďǇƉŝĞĐĞŽĨůĂŶĚ͕ƐŽĚĞǀĞůŽƉĞƌƐĐĂŶ
ƐŽŵĞƚŝŵĞƐŶĞŐŽƚŝĂƚĞĂƌĞůĞĂƐĞǁŝƚŚƚŚĞůĂŶĚŽǁŶĞƌǁŚŽŚŽůĚƐƚŚĞďĞŶĞĨŝƚ͕ŽƌŽďƚĂŝŶƚŝƚůĞŝŶƐƵƌĂŶĐĞƚŽĂůůŽǁĂ
ƐĐŚĞŵĞƚŽĐŽŶƚŝŶƵĞ͘/ŶƐŽŵĞĐĂƐĞƐƚŚĞƌĞĨŽƌĞ͕ĐŽŵŵĞƌĐŝĂůĨĂĐƚŽƌƐĐĂŶƉĞƌƐƵĂĚĞůĂŶĚŽǁŶĞƌƐƚŚĂƚĂĐŽǀĞŶĂŶƚŝƐ
ŶŽůŽŶŐĞƌŶĞĐĞƐƐĂƌǇŽƌƌĞůĞǀĂŶƚ͕ƚŚƵƐĨƌĞĞŝŶŐƵƉůĂŶĚĨŽƌĚĞǀĞůŽƉŵĞŶƚ͘dŚŝƐŝƐƉĂƌƚŝĐƵůĂƌůǇƚŚĞĐĂƐĞǁŚĞƌĞ
ĐŽǀĞŶĂŶƚƐǁĞƌĞĞŶƚĞƌĞĚĂůŽŶŐƚŝŵĞĂŐŽďǇƉƌĞǀŝŽƵƐůĂŶĚŽǁŶĞƌƐĂŶĚƚŚĞƐƵƌƌŽƵŶĚŝŶŐĂƌĞĂŚĂƐďĞĐŽŵĞŵŽƌĞ
ďƵŝůƚƵƉ͘
hŶĚĞƌƚŚĞŶĞǁĐŽŶƐĞƌǀĂƚŝŽŶĐŽǀĞŶĂŶƚƐ͕ƚŚĞďŽĚǇĞŶĨŽƌĐŝŶŐƚŚĞŵǁŝůůŶŽƚƐƚĂŶĚƚŽŐĂŝŶĨŝŶĂŶĐŝĂůůǇĨƌŽŵ
ƌĞůĞĂƐŝŶŐĐŽǀĞŶĂŶƚƐ͕ƐŽůĂƌŐĞĂƌĞĂƐŽĨůĂŶĚĐŽƵůĚŵŽƌĞĞĂƐŝůǇďĞƐƚĞƌŝůŝƐĞĚ͘hŶůĞƐƐ͞ƉƵďůŝĐŝŶƚĞƌĞƐƚ͟ƉƌŽƚĞĐƚŝŽŶƐ
ĂƌĞďƵŝůƚŝŶƚŽƚŚĞŶĞǁƐǇƐƚĞŵ͕ƚŚŝƐƌƵŶƐĐŽŶƚƌĂƌǇƚŽƉůĂŶŶŝŶŐƉŽůŝĐǇ͕ĂƚĂƚŝŵĞǁŚĞŶƚŚĞƌĞŝƐƉƌĞƐƐƵƌĞƚŽďƵŝůĚ
ŶĞǁŚŽŵĞƐ͕ĂŶĚǁŚĞŶƚŚĞŵĂũŽƌŝƚǇŽĨƚŚĞƉƵďůŝĐƐƵƉƉŽƌƚƌĞŶĞǁĂďůĞĞŶĞƌŐǇ͘
ƚƚŚĞŵŽŵĞŶƚ͕ƌĞƐƚƌŝĐƚŝǀĞĐŽǀĞŶĂŶƚƐĂƌĞĐŽŵƉůĞƚĞůǇƐĞƉĂƌĂƚĞĨƌŽŵƚŚĞƉůĂŶŶŝŶŐƌĞŐŝŵĞ͘^ŽĂƐŝƚĞĐŽƵůĚ
ƌĞĐĞŝǀĞƉůĂŶŶŝŶŐĐŽŶƐĞŶƚĨŽƌĂƚƵƌďŝŶĞĨŽƌĞǆĂŵƉůĞ͕ďƵƚƚŚĞƐĐŚĞŵĞďĞƉƌĞǀĞŶƚĞĚďǇĂŚŝƐƚŽƌŝĐĂůĐŽǀĞŶĂŶƚŝŶ
ĨĂǀŽƵƌŽĨĂƉƌŝǀĂƚĞůĂŶĚŽǁŶĞƌ͘/ĨƚŚĞƌĞŝƐƚŽďĞĂŶĞǁƐƚĂƚƵƚŽƌǇƐĐŚĞŵĞ;ĂŶĚƉĂƌƚŝĐƵůĂƌůǇďĞĐĂƵƐĞŝƚǁŝůůŵĂŬĞ
ŝƚĞĂƐŝĞƌƚŽƐƚĞƌŝůŝƐĞůĂƌŐĞĂƌĞĂƐŽĨůĂŶĚĂŶĚŚĂƌĚĞƌƚŽŶĞŐŽƚŝĂƚĞĂƌĞůĞĂƐĞͿ͕ŝƚŝƐŽƵƌǀŝĞǁƚŚĂƚƉƵďůŝĐŝŶƚĞƌĞƐƚŝŶ
ůĂŶĚďĞŝŶŐĂǀĂŝůĂďůĞĨŽƌƌĞŶĞǁĂďůĞĞŶĞƌŐǇƐĐŚĞŵĞƐƐŚŽƵůĚďĞĐŽŶƐŝĚĞƌĞĚĂŶĚŝŶĐůƵĚĞĚ͘
/ƚŝƐŽƵƌǀŝĞǁƚŚĂƚƚŚĞƌĞĂƌĞƚǁŽƉŽƐƐŝďůĞǁĂǇƐŽĨďƵŝůĚŝŶŐĂ͞ƉƵďůŝĐŝŶƚĞƌĞƐƚ͟ĞůĞŵĞŶƚŝŶƚŽƚŚĞŶĞǁƐǇƐƚĞŵ͘
dŚĞƐĞĂƌĞĂƐĨŽůůŽǁƐ͗
•

ǆĐĞƉƚƵƚŝůŝƚŝĞƐĂŶĚŽƚŚĞƌĞƐƐĞŶƚŝĂůŝŶĨƌĂƐƚƌƵĐƚƵƌĞĨƌŽŵƚŚĞĞĨĨĞĐƚŽĨƚŚĞŶĞǁĐŽŶƐĞƌǀĂƚŝŽŶĐŽǀĞŶĂŶƚƐ͘
^ĐŚĞĚƵůĞϮŽĨƚŚĞŽƵŶƚƌǇƐŝĚĞĂŶĚZŝŐŚƚƐŽĨtĂǇĐƚĞǆĐĞƉƚƐƚŚĞƐĞƚŚŝŶŐƐĨƌŽŵ͞ŽƉĞŶĂĐĐĞƐƐůĂŶĚ͕͟
ĂůƚŚŽƵŐŚǁŝŶĚƚƵƌďŝŶĞƐĂƌĞŶŽƚŶĞĐĞƐƐĂƌŝůǇĞǆĐůƵĚĞĚʹŝƚŝƐŵŽƌĞĨŽƌĐĂďůĞƐ͕ƐƵďƐƚĂƚŝŽŶƐĞƚĐŽǁŶĞĚďǇ
ƚŚĞŐƌŝĚĐŽŵƉĂŶŝĞƐ͖Žƌ

•

dŚĞĐŽŶƐĞƌǀĂƚŝŽŶĐŽǀĞŶĂŶƚƉƌŽƉŽƐĂůƐĂůƌĞĂĚǇŝŶĐůƵĚĞĂƉƌŽƉŽƐĂůƚŽĂůůŽǁƉĂƌƚŝĞƐƚŽĂƉƉůǇƚŽƚŚĞ
>ĂŶĚƐdƌŝďƵŶĂůĨŽƌĂƌĞůĞĂƐĞĨƌŽŵĂĐŽŶƐĞƌǀĂƚŝŽŶĐŽǀĞŶĂŶƚ͕ĂŶĚƚŚŝƐƉƌŽĐĞĚƵƌĞĐŽƵůĚŝŶĐůƵĚĞ
ĐŽŶƐŝĚĞƌĂƚŝŽŶŽĨƚŚĞƉƵďůŝĐŝŶƚĞƌĞƐƚŝŶĂůůŽǁŝŶŐǁŝŶĚƚƵƌďŝŶĞƐ;ďĞĐĂƵƐĞƚŚĞƉƵďůŝĐŶĞĞĚƐĞůĞĐƚƌŝĐŝƚǇͿ͘
/ŶƚŚĞŐƵŝĚĂŶĐĞƌĞůĂƚŝŶŐƚŽƌĞůĞĂƐĞŽƌĞǆĐŚĂŶŐĞŽĨĐŽŵŵŽŶůĂŶĚ͕ǁŝŶĚƚƵƌďŝŶĞƐĂƌĞŐŝǀĞŶĂƐĂŶ
ĞǆĂŵƉůĞŽĨĂƉƵďůŝĐŝŶƚĞƌĞƐƚƌĞĂƐŽŶ͘

ϯ

LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Stephen Brent, on behalf of Director of Legal Services, Derbyshire County Council
Email address:

Postal address:
County Hall
Matlock
Derbyshire
DE4 3LH
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Acting Strategic Director – Environmental Services, Derbyshire County Council

If you w ant info rmation that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e w ill take ful l acco unt o f your explanatio n b ut canno t
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
The Council, in common with other upper tier authorities and the national parks, has
experience gained many over years as an active conserver of land in its ownership,
which secures a diverse range of environmental and heritage assets for the public.
Conservation covenants would appear to be most useful for other landowners, who
are willing and able either to complement existing environmental and heritage assets
or to create new ones.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Section 106, as identified in the paper, can be used on occasions to create legally
binding obligations for conservation (and other objectives).

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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1. “Offsetting” to preserve or mitigate loss of biodiversity can already be built into
development proposals, and can enable proposals to be permitted on
occasions where the proposed offsetting measures have a sound evidence
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base to predict success. Whilst offsetting is an established tool for prevention
or mitigation of biodiversity loss, resort to offsetting does not always provide
an environmentally acceptable means of achieving conservation benefits.
2. 3. 4. Existing legal methods available to underpin offsetting (land acquisition,
planning conditions, section 106 obligations) do not seem particularly
unsatisfactory. In any event biodiversity offsetting proposals will need careful
appraisal regardless of legal method. No clear advantage is apparent with
regard to offsetting from introduction of conservation covenants.
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We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a

Page 4 of 18

conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Yes

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
The proposed range of responsible bodies seems appropriate. Given the limited
range, a reserve power to the Secretary of State to exclude bodies as responsible
bodies might be unnecessary. Involvement as responsible bodes could have
significant financial impacts on the public bodies charities and local authorities
concerned which would require assessment. There would clearly be a risk of
conservation covenants being created but subsequently flouted in the absence of
sufficient funds for their proper administration and enforcement.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
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Any such inclusion would appear to risk creating conflict between impartial exercise
of the responsible body function and the commercial interest

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort? see comment
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
Another solution to this event would be empowering any other responsible body
having a relevant interest in the locality to take action to uphold the covenant

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
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We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Yes

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.14
Yes

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Yes

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Appropriate governmental agencies (e.g. Natural England and English Heritage),
following consultation with conservation, landowner organisations, other relevant
public bodies, etc.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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Yes

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Yes

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Not particularly, provided the legislation robustly addresses any potential for conflict,
e.g. providing that responsibilities of owners and occupiers with regard to statutory
designations take precedence over conservation covenants

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
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It would seem useful for responsible bodies to have default powers to enter
undertake management to secure the objects of conservation covenants whenever
the owner has not done so after reasonable opportunity

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.51
Yes

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
We suggest providing concurrent enforcement powers for either to act

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Yes

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be

Page 11 of 18

appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
No

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16

Yes
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20

Yes
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48

In the absence of a suitable specialist environmental court or tribunal, yes
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
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(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
No – it seems unreasonable for a responsible body not to have the same
opportunities to seek modification or discharge as a landowner would have.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
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In the absence of a suitable specialist environmental court or tribunal, yes

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

Page 14 of 18

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
See above

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
See above

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
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Consultation Paper, Chapter 9, paragraph 9.20

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Not entirely. Each professional involved will need to devote a few additional hours of
study to become familiar with the new system.

Do consultees agree that the transitional impact on local authorities of registering
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new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Yes

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No – if the introduction is successful then numerous inquiries could be generated
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
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Law Commission Consultation on Conservation Covenants
Response from the Game & Wildlife Conservation Trust
Overall
It is our view that a properly drawn framework for conservation covenants would be
beneficial. Correctly established they have the potential to create and preserve habitats and
species through a partnership between private landowners and conservation organisations
whilst providing both capital and income payments. They may serve a particularly useful
purpose in providing a better alternative to compulsory designation and consequently are
likely to be more effective since the participation is voluntary and the agreement parties
retain responsibility for drawing up and implementing the covenant. Such an approach is
more likely to positive environmental outcomes at no cost to the public purse.
2.30 We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
We are aware of a number of instances where landowners have had areas of high nature value
designated compulsorarily as Sites of Special Scientific Interest (SSSI). Such designation
brings with it an imposed management plan and quite often a degree of resentment from the
landowner. In some instances the management plans differ from the way the land has been
traditionally managed and on occasions this has lead to the demise of the species or habitat
the designation was supposed to conserve.
Very often sites of high nature value are such because of the actions of the landowner many
of whom share an affinity for the flora and fauna of the site and are keener than any to see the
legacy preserved. Likewise landowners who wish to re-create habitats or encourage particular
species could use a covenant arrangement.
We also see potential for covenants to be more widely used in new and novel areas. These
might include things like Community Orchards planted with heritage species. Initiatives such
as these involve communities as well as preserving rare genetic resources.
Likewise water companies may wish to enter covenants with landowners whereby the use of
agricultural inputs is restricted avoiding those which are impossible or expensive to remove
from drinking water. Such approaches offer benefits to the water company because they can
save the considerable capital expenditure required to build treatment and blending plants.
However with no treatment infrastructure the water company rely on a guaranteed source of
clean water. Wessex water has pioneered a partnership approach with farmers in their smaller
catchments which appear to be working well. A conservation covenant would suit this
situation very well.

2.54
(1)
(2)
(3)
(4)

We invite views from consultees on:
how long-term biodiversity offsetting activity can currently be secured on an offset site;
whether existing methods for securing biodiversity offsetting activity are satisfactory;
whether conservation covenants would be a useful addition to the methods available to
deliver biodiversity offsetting activity; and
what advantages conservation covenants might offer relative to existing methods.

It is difficult to secure long term biodiversity off-setting for the reasons outlined in the
consultation document. The planting of trees affords some long term security, as it is
necessary to secure consent for felling from the Forestry Commission and there will almost
always be an obligation to re-plant. However, it is more difficult to secure a long term
agreement to manage land for a particular species, for example, except through a lease or
management agreement. A conservation covenant would offer the advantage of long term
security and be binding on future occupiers, which is perhaps the greatest shortcoming of
current options.

2.72 We provisionally propose the introduction of conservation covenants into the law of
England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Yes, all three are crucial components which will make conservation covenants a valuable tool
for land managers.
4.22 We provisionally propose that conservation covenants should be capable of being held
by any Secretary of State (for England) or the Welsh Ministers (in Wales). We further
propose that in England, a single Secretary of State should have the power to nominate or
exclude responsible bodies. The Welsh Ministers should have the same power in Wales.
Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at paragraph
4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Yes.
4.24 We invite views from consultees on whether there is a case for giving the Secretary of
State and the Welsh Ministers the power to include for-profit companies whose objects
include some or all of the purposes set out at paragraph 4.40 as responsible bodies
We suggest that they should only be offered to charities, public bodies and local authorities in
the first instance.
4.26 We provisionally propose that a conservation covenant should be capable of being
transferred from one responsible body to another. Do consultees agree?
Yes
4.29 We invite consultees’ views on what should happen to a conservation covenant where
the responsible body which holds it ceases to exist, or ceases to be a responsible body. In
particular:

(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
We suggest that the Secretary of State for the Environment and Rural Affairs should be the
holder of last resort in the event of the responsible body ceasing to exist in England, or the
equivalent Minister in Wales.
4.40 We provisionally propose that the purposes for which a conservation covenant may be
created are an obligation to do or not do something on land for the public benefit, to
preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Creation of new habitat should also be included.

4.49 We invite views from consultees as to whether a scheme of conservation covenants for
England and Wales should include any form of public oversight for the creation of new
conservation covenants.
We do not think that any agreement entered into voluntarily by a private land owner requires
any form of public over-sight. Indeed to incorporate this would deter many good intentioned
landowners from entering into a covenant arrangement.
5.8 We provisionally propose that conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements. Do consultees agree?
Yes, it is important that conservation covenants stand wholly within the statutory scheme in
order that their operation is clear and unambiguous, binding successors in title. To make them
contractual agreements or proprietary interests would be to confuse matters and might lead to
disputes.
5.10 We provisionally propose that a conservation covenant must be created in writing and
signed by the parties. Do consultees agree?
Yes
5.14 We provisionally propose that a conservation covenant should bind land in perpetuity,
unless a shorter period is expressed in the conservation covenant. Do consultees agree?
We think this unwise as it would fossilise land into agreements that might be in-appropriate
for future generations. Unless a shorter period is expressed covenants should be subject to
review every 50 years.
5.16 We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in a
conservation covenant, provided they do not go beyond the purposes for which such a
covenant can be created. Do consultees agree?

We agree that such flexibility is what will be attractive to land owners and their partners.
5.18 We provisionally propose that any provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void. Do
consultees agree?
Yes.
5.22 We provisionally propose that a statutory scheme for conservation covenants should be
accompanied by non-statutory guidance for those who create and hold conservation
covenants. This guidance should include model terms. Do consultees agree?
Yes
5.23 We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Stakeholder groups are ideally placed to do this, the emphasis being that it is non-statutory
guidance.
5.31 We provisionally propose that a conservation covenant should be registrable as a local
land charge, and that from the date when a conservation covenant is so registered it will be
enforceable against successors in title to the original covenantor. Do consultees agree?
Yes, we believe this is important.
5.32 We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be encouraged to
publish this information voluntarily, with the agreement of the relevant landowner. Do
consultees agree?
Yes
6.10 We invite consultees’ views on how obligations under a conservation covenant should
be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
All of this should be covered in the individual agreement for each covenant. A management
agreement could be included in a schedule to the covenant itself, but would need to be
bespoke as each agreement is likely to be unique and the requirements for management will
vary depending on the aims of the covenant.
6.15 We provisionally propose that the parties should be free to agree management actions
as part of a conservation covenant, but that no management powers should be provided for in
the statute. Do consultees agree?
We strongly agree with this. We do not want to see statutory powers imposed.

6.40 We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction. Do consultees agree?
Yes, but the objective should be to enforce restoration rather than to seek punitive damages.
6.59 We invite consultees’ views on whether Government or a statutory conservation body
should have the power to enforce conservation covenants where a holder has failed or is
unable to do so.
No.
6.61 We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law. Do consultees agree?
Yes.

7.10 We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it. Do
consultees agree?
No, the covenant is essentially a contract freely entered into by the parties and on which they
can expect to rely. It should only be able to be discharged by agreement or on application to
the Lands Tribunal.

7.11 We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
No
7.16 We provisionally propose that the parties to a conservation covenant for the time being
may agree to modify it. Do consultees agree?
Yes, but by mutual agreement.
7.48 We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants. Do consultees agree?
Yes. The Lands Chamber already deals with applications to lift restrictive covenants and we
consider that it has the necessary skills to deal with conservation covenants.
7.63 We provisionally propose that on the application of a landowner, the Lands Chamber
of the Upper Tribunal may modify or discharge a conservation covenant where it is
reasonable to do so, having regard to all of the circumstances and in particular the following
matters (where relevant):

(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different
site which the landowner owns, and it is possible to create a new conservation covenant on
that site in substitution for the covenant to be discharged. Do consultees agree?
Yes.
6.59 We invite consultees’ views on whether Government or a statutory conservation body
should have the power to enforce conservation covenants where a holder has failed or is
unable to do so.
No.
6.61 We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law. Do consultees agree?
Yes.
7.10 We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it. Do
consultees agree?
The contract is between both parties and should be discharged by agreement.

7.20 We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant should
cease. Do consultees agree?
Yes, but only where the contracting responsible body is the acquirer – not any other
responsible body.
7.48 We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants. Do consultees agree?
Yes. The Lands Chamber already deals with applications to lift restrictive covenants and we
consider that it has the necessary skills to deal with conservation covenants.
7.63 We provisionally propose that on the application of a landowner, the Lands Chamber
of the Upper Tribunal may modify or discharge a conservation covenant where it is

reasonable to do so, having regard to all of the circumstances and in particular the following
matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different
site which the landowner owns, and it is possible to create a new conservation covenant on
that site in substitution for the covenant to be discharged. Do consultees agree?
Yes.
Alastair Leake, Director of Policy, GWCT, 24th June 2013
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Frances Winder
Email address:

Postal address:
Woodland Trust
Kempton Way
Grantham
NG31 6LL
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Woodland Trust

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
TheWoodlandTrusthassubmittedevidencetotheCommissiononitsownattemptsto
securetheprotectionoflandofconservationqualitywithouthavingtoownandmanageit
itself.WehavebrandedthisschemeastheConservationLandTrust.Weattemptedtodo
thisthroughtheuseoflongleasesand/orsubͲleasewhicharecumbersome,expensiveto
setupandoffͲputtingtolandownerswishingtoprotecttheirland.Thisisbecausetheleases
needtoincludetermswhicharenecessaryfortheproperoperationofthelease,butwhich
appeartobeintrusiveandoverlyrestrictingtolaypersons.Conservationcovenantscanbe
farmorefocussedintheirdraftingandapplication.

Wehaveasteadystreamofprivateindividualswishingtoprotecttheirwoodsinthelong
termandthereiscurrentlynosatisfactorywayofhelpingthem,shortoftakingthewood
intoTrustownershiporusingleases.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Pleaseseeresponsetopreviousquestions

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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Existingplanninglegislationallowsforbiodiversityoffsettingtotakeplacebuttherearea
numberofproblemswithimplementationoftheprocess.Currentlyoffsettingsitesare
deliveredprincipallyviaSection106agreements.However,thereareproblemswiththis
processastheagreementonlylastsforamaximumoftenyearsundercurrentplanning
legislationandfewauthoritieshavethestafforcapacitytoassessenforcementorsupport
offsetmanagement.Thetimeperiodistooshortformanyhabitatsorspeciestodevelop
sustainablecommunitiesandthereislittleornoprotectionif,atsomelaterdate,someone
wantstoproposethecompensationlandasadevelopmentsite.

Lackofclearmechanismstodefineprocesses,providefinancialsupportorsecurethe
compensationsitecanmeanthatthebestintentionsfailtodeliver.

Theintroductionofconservationcovenantscouldplayakeyroleinmakingthetheoryof
biodiversityoffsettingapracticaloptionprimarilybyprovidingamechanismtosecurethe
compensationsiteoverthelongterm.Butthecovenantprocesscouldalsointroduceaclear
mechanismtodefineappropriatelandmanagement,astructuretoachievefinancialsupport
andamonitoringandenforcementprocedurethatcouldpickupproblemsatanearlystage.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Stronglyagree.Theabsenceofthesefeaturesfrom“ordinary”easementspreventsthem
frombeingofuseinprotectinglandofconservationvalue.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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(1)and(2)WehaveusedtheScottishsystemtoprotectsixsites,allofwhicharewoodland,
butnotnecessarilyancientwoodland

(3WehavefoundtheScottishsystemtobeverystraightforwardintermsofregisteringas
anappropriatebodytotakeconservationburdensandinregardtothelegalprocessof
creatingandregisteringtheburdens.Wehavenotyethadanyexperienceofhavingto
modifyorextinguishaburdennorinenforcingthetermsthroughalegalprocess,socannot
commentontheseaspects.


We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Weagree

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Allthebodieslistedwouldseemtobeappropriate.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
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Currentlywewouldnotseeaneedforthisprovision.ForͲprofitcompaniesmaywishtoact
asbrokerswithinthedealbutareunlikelytobebestsuitedforlongtermoversightofland
management.

Anyorganisationthatholdsconservationcovenantsshouldbeableto“publicchallenge?,
publicresponsibility?”

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Subjecttocertainsafeguardsastotheappropriatenessofthesuccessorbodytomonitor
andenforcethecovenantandwiththeagreementofallparties.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
Weagreethatthereshouldbeaholderoflastresortandproposethatthisshouldbethe
mostappropriategovernmentagency,howeverwewouldalsosuggestthattheSecretaryof
StateandWelshMinistersshouldholdtheabilitytopassthecovenanttoanotherapproved
bodyifthisismoreappropriate.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Weagree
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We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Wedonotbelievethatthereshouldbespecificpublicoversightforthecreationof
conservationcovenants,itwouldappeartodefeatoneoftheattractionsoftheproposed
regimethatis,thatitwillbesimpletocreateandadministerconservationcovenants.We
believethatoversightcouldbeprovidedthroughexistingmechanismswithintheapproved
bodies.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Agree
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Stronglyagree
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agree,perpetuityshouldbethedefaultperiodintheabsenceofaspecificperiodsetoutin
thedocumentsettingitup.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
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Agree,althoughnonͲstatutoryguidanceonmodelclauseswouldbehelpful.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Weagreethatthiswouldneedtobethecase.

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Weagreethatthisseemsasensibleapproachtothisparticularproblem

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Stronglyagree

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Itwouldseemsensibletocreateaworkinggroupfromamongstthosebodiessuggestedas
potentialresponsiblebodies,theworkinggrouptocreatedraftmodelclauses

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
OurpreferencewouldbeforthecovenantstoberegisterableasachargeattheLand
Registryratherthanalocallandcharge,giventheprivatenatureoftheagreementswhich
willgiverisetothem.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Agree

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Anylegislationshouldgiveprecedencetotheprovisionofastatutorydesignationwhere
thereisaconflictbetweentheseandtheprovisionsofaconservationcovenant.Wedonot
forseethisasamajorissue.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
Giventherangeoftypesofpropertythatcouldbecoveredbyconservationcovenantsitis
impossibletodefinegeneralmanagementactions.Eveninourowncaseofwoodland,there
areanumberofprescriptionsthatmightbeappropriatedependingonthetypeandlocation
ofthesite.

Dependingonthereasonsforthesettingupofthecovenantedlanditmaybehelpfulto
bothpartiestodevelopamanagementagreementbasedonanaturalassetassessmentand
amanagementplan.
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We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Weagreethattheuseofamanagementagreementmaybethebestoptionforsomesites
andspecies.Anymanagementagreementshouldfollowcurrentindustrybestpracticewith
longtermaimsbutshortertermreviewperiodsthattallywithmonitoringandpayment
timetables.

Wearehappythatmanagementpowersarenotprovidedforinthestatutebutwould
suggestthatadviceonmanagementplansshouldbepartofguidanceprovided.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Agree

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Agree

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Stronglyagree

We provisionally propose that, on proof of a breach of a conservation covenant

Page 10 of 19

by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Agree,subjecttotheprovisionsproposedbelow

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Stronglyagree

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
Onlyasalastresortandwherethereisastronglikelihoodofserious/irreversibledamage
totheconservation/heritageasset

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Agree

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Agree,subjecttocircumstancesbelow

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Thereshouldbeasafeguardtoallowthecovenantortofirstfindanotherresponsiblebody
totakeoverthecovenant,shouldtheywishtocontinuetohavethelandprotected.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Agree

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Agree

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agree

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
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particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Agree.Thesixcircumstancesdescribedseemtoeffectivelycoverthepotentialsituations
thatcouldarisetowarrantthemodificationofacovenant.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68

Wheretheresponsiblebodyhasmadepaymentstohelptowardsthecostof
managingthesite,theseshouldberecoverableifthemodificationnegatesthe
benefitofthatmanagement.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Providedtheprovisionsenvisagedinparagraph7.10areenacted,thisshouldn’tbe
necessary.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
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of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Agree

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Thereshouldbeaclearpresumptionthataconservationcovenantisinperpetuityandisnot
easilyrevoked.

Wesuggestthattheremaybeexceptionalcircumstancesofoverridingpublicoreconomic
interestwhereitwouldbereasonabletorevokethecovenant.However,thereshouldbean
appropriatesystemofchecksandbalances.

WeproposethattheplanningauthoritywouldhavetoapplytoLandsChamberoftheUpper
Tribunalfortherevocationoftheconservationcovenant.Beforeagreeingtotherevocation
theChambershouldbesatisfiedthat:Ͳ

1.
Thereisanoverridingpublicoreconomicinterest;
2.
Alternativesolutionshavebeenconsidered;
Acomparablereplacementareaoflandhasbeenidentifiedinthevicinity,and
3.
replacementhabitatswillbecreatedandconservationcovenantedbeforethe
revocationoftheoriginalconservationcovenant;whereverpossibletheresponsible
bodywouldbethesamebodyastheexistingbodyrelevanttothecurrentcovenant
4.
Theresponsiblebody(aswellasthelandowner)issuitablycompensatedbythe
LocalAuthority,andthatcompensationcoverscurrentvaluetotheresponsiblebody
andpastinvestmentinthelandand,additionally,whereappropriateinrelationto3,
sufficientfundstoestablishthereplacementconservationcovenantinthevicinity.
5.
Therewillbenonetdamagetobiodiversity.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
Nocomment

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
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by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Agree

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Agree

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
AlthoughitisdifficulttopreͲemptimplementationitislikelythatcovenantsforbiodiversity
willbefarmorewidelyusedinruralareas,whereascovenantsforthebuiltheritagewill
morelikelybeusedinurbanareas.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
FromourexperienceofusingtheScottishsystemandourknowledgeofexisting
opportunitiestherewouldbepotentialforcovenantstobetakenonbytheWoodlandTrust
inthelowtensoftimes(say,morethan10butlessthan50)ineachyearonacontinuing
basis.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
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Asidentifiedearlier,oneofthekeyfailingsintheexistingoffsettingsystemisthelackof
securityforthereceptorsite,conservationcovenantswouldbeakeymechanisminsolving
thisissue.

However,thereareanumberofotherissueswhichwillneedtobesolvedincluding
mechanismsandprocessesbeforeoffsettingwillbeabletofunctioneffectively.Wewould
alsoquestionwhetherthepresenceorabsenceofoffsettingarrangementsisakeyissuein
preventingdevelopmentlandbeingbroughtforward;thecurrenteconomicclimateseemsa
muchmorefundamentalcauseforthedownturnindevelopment.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Fromourexperience,theuseofconservationcovenantswillleadtomorelandbeing
protectedwithgreaterconservationbenefits.Theexistenceofcovenantsallowsprivateland
ownerstoenterintoindividuallytailoredlongtermschemeswhichprovidesecurityforthe
habitatorspeciesaswellascontributingtooverallsustainabilityofthelandholding.This
willinevitablyleadtoadecreaseinthedestructionofimportantbiological/heritageassets.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
WestronglyagreeandhavealreadyprovidedtheCommissionwithourcosts,whichare
quotedintheconsultationdocument.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
As above

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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Thereisaperceptionthatconservationcovenantswillreducethevalueoflandaffected
becauseitwilllimittheabilityofapurchasertodowhattheylikewithit.However,ourown
experienceofleasingwoodsontheopenmarket,subjectto999yearleasesincluding
restrictionssimilartothosethatwouldbeimposedunderconservationcovenants,doesnot
supportthisperception.Thereisaslightdecreaseinvalueifthereisarequirementtoallow
publicaccess(althoughthisonlymarginal,say,5%to10%).Withoutthepublicaccess
requirementwehavewitnessednodiscernabledecreaseascomparedtoprivatelyown
woodssoldwithoutrestrictions.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
ThecostswehaveincurredinmanagingleasesundertheConservationLandTrustscheme
havebeenverylow.Primarilystafftimeincarryingoutperiodinspectionsanddiscussions
withownerswhenwefeelthatsomechangesareneeded.Wehaveneverhadtohave
recoursetothecourtsortotakingdirectactiontoremedyaproblem,socannotspeakabout
thecostofhavingtodoso.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Asthemajorityofcovenantswillbeenteredintovoluntarilythereshouldbeverylittleneed
forenforcementwiththeoriginalcovenantorbutthisislikelytoincreaseinlinewiththe
experienceinotherjurisdictionsafterthelandchangeshand.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Weassumeitwillbesimilartothecostoftakingotherformsoflegalenforcementandis
unlikelytobecheap.However,inlinewithourcommentsabove,asthemajorityof
covenantswillbevoluntarythisisunlikelytobeanissueintheshorttermandwiththefirst
trancheoflandholders.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
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Agree

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Agree

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
FortheWoodlandTrustthetransitionalimpactswouldbevirtuallynil

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
Nocomment

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Weconsiderthatthecostsarelikelytoberelativelylowconsistingoflegalfeesplus
registrationfees.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
We would anticipate that there would be no applications in the early years and only a

handful at most each year once the scheme had become established.

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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Agree

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Noneotherthanhavebeenexaminedintheconsultationdocument.
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The Wildlife Trusts
The Kiln, Waterside, Mather Road, Newark, NG24 1WT
Registered Charity No. 207238

Contact: Paul Wilkinson, Head of Living Landscape

There are 47 Wildlife Trusts across the whole of the UK. We are working for an environment
rich in wildlife for everyone. With more than 800,000 members, we are the largest UK
voluntary organisation dedicated to conserving the full range of the UK’s habitats and species
whether they be in the countryside, in cities or at sea. We manage 2,300 nature reserves
covering more than 90,000 hectares. The Wildlife Trusts have a collective vision to create
Living Landscapes and secure Living Seas for the whole UK. Each Wildlife Trust is working
within its local communities to inspire people about the future of their area: their own Living
Landscapes and Living Seas.
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Chapter 2: Current law and the case for reform
Qu 1 (Para 2.30) We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
The Wildlife Trusts could use conservation covenants to help secure land for the benefit of wildlife
and people without having to purchase the land. A Living Landscape is a recovery plan for nature
championed by The Wildlife Trusts since 2006. It is a new way of thinking about how we manage
land to do more for wildlife, people and the economy.
The Wildlife Trusts are leading 150 Living Landscape schemes around the UK, working with and
helping people to restore wildlife to whole landscapes. Each Living Landscape scheme covers a large
area of land often encompassing several Wildlife Trust nature reserves and other important wildlife
areas. These are considered to be core areas of high quality wildlife habitat that are the vital
sanctuaries from which wildlife will be able to re-emerge into the wider landscape once it is restored.
However, we are also trying to improve the permeability across the whole landscape. Land between
core areas needs to be more accessible to wildlife. It also needs to be managed more sustainably so
that we can continue to benefit from the essential ecosystem services provided by the natural
environment. It is on the land outside of Wildlife Trust nature reserves and other protected sites,
that conservation covenants could be of most benefit. Some landowners are keen for their land to
be maintained for wildlife but at the same time for it to remain within their family into the future,
rather than selling or gifting it to a conservation organisation. A conservation covenant between the
landowner and a Wildlife Trust would ensure this could happen and it would also contribute to the
restoration of the natural environment.
Local Wildlife Sites (LWS)are identified and selected for their local nature conservation value and are
given protection through the planning system for the important, distinctive and threatened species
and habitats they contain. The Making Space for Nature report (September 2010) stated that: ‘Local
Wildlife Sites are important to future ecological networks, because they not only provide wildlife
refuges in their own right but can act as stepping stones and corridors to link and protect nationally
and internationally designated sites’. Where SSSIs are scarce in some parts of the country, the great
majority of wildlife is found in LWSs. Nottinghamshire is a good example as only 1.5% of the land
area is SSSI whilst LWSs cover 10%. There are more than 40,000 Local Wildlife Sites in England alone
and 65% are in private ownership[1]. For more than 35 years, The Wildlife Trusts have worked with
local authorities, statutory agencies, landowners and other local partners to establish effective
systems for identifying, managing and monitoring Local Wildlife Sites. However, one of the
challenges faced is that quite often The Wildlife Trusts do not know the owner(s) of a Local Wildlife
Site and/or the landowner themselves are not aware that there land is a Local Wildlife Site. If a
system of conservation covenants could be applied to Local Wildlife Sites, it would ensure that
landowners inheriting or buying land are made aware of the importance of their site for wildlife
and could then enter an agreement on future management.

[1]

The Wildlife Trusts (2011) Status of English Local Wildlife Site Systems 2011.
http://www.wildlifetrusts.org/localwildlifesites
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Qu 2 (Para 2.47) We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
1. whether they have used any of the “workarounds” we describe, and the benefits and
disadvantages of those approaches; and
2. whether there are other ways in which they have attempted to create binding obligations
in respect of land for a conservation purpose (and how successful those measures have
been).
The Wildlife Trusts are aware of many of the legal mechanisms currently used to secure conservation
covenants as set out in Chapter 8 and Appendix A.
In addition, The Wildlife Trusts have secured undertakings through conditions in standard business
contracts such as Farm Business Tenancies together with covenants attached to transfers of freehold.
Statutory Schemes of Management (under the Landlord and Tenant Act 1927) are also effective
covenants on Commons. For example, the Hampshire and Isle of Wight Wildlife Trust use this to
manage a common on Bartley Heath. The same Trust also holds a covenant registered as a land
charge on a green space in south Hampshire. This gives the Trust a ‘veto’ against future
development.
Qu 3 (Para 2.54) We invite views from consultees on:
1. how long-term biodiversity offsetting activity can currently be secured on an offset site;
2. whether existing methods for securing biodiversity offsetting activity are satisfactory;
3. whether conservation covenants would be a useful addition to the methods available to
deliver biodiversity offsetting activity; and
4. what advantages conservation covenants might offer relative to existing methods
In June 2011, the Natural Environment White Paper was published. Commitment 15 stated that the
Government “will establish a new voluntary approach to offsetting and will test this in a number of
pilot areas.” Following a call for Expressions of Interest, six areas were chosen to pilot biodiversity
offsetting between spring 2012 and spring 2014. The aim of the pilots is “to develop a body of
information and evidence, so that the Government can decide whether to support greater use of
biodiversity offsetting in England and, if so, how to use it most effectively”1.
The Wildlife Trusts recognise the potential of a biodiversity offsetting scheme on land to be used to
restore the natural environment through the creation of credits which can be pooled and used to
achieve landscape-scale conservation. However, we would be concerned if the scheme were used to
weaken the existing planning hierarchy of avoid, mitigate and compensate. The Wildlife Trusts
would also be concerned if the scheme were to become too distant from the point of delivery. This
risks breaking the local connection between development impact and compensation. The Wildlife
Trusts believe that the governance of a new scheme should allow for losses to be permanently offset
with monitoring arrangements put in place to ensure that new sites are provided in perpetuity.
However, in recent weeks, the Secretary of State Owen Paterson has increased his interest in and
support for biodiversity offsetting and recently held a summit. There is due to be a Green Paper on
offsetting before the end of July 2013. It is too early to tell from the pilots whether the existing
methods for securing biodiversity offsetting activity are satisfactory.
However, The Wildlife Trusts believe that, if conservation covenants can ensure a site is protected in
perpetuity, then it would be a useful addition to the methods available to deliver biodiversity
offsetting. It would provide a legal mechanism that ensures a developer has to provide, and
1

HM Government (2011) The Natural Choice: securing the value of nature.
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maintain, an agreed level of commitment. Offsetting must be managed long term to enable the new
habitats to develop to a satisfactory level. However, as the system is proposed to be a voluntary
agreement between a landowner and responsible body, there is no way of ensuring that which is
where conservation covenants could play a role.
There is already a compensation system built into the Habitats Directive – and section 106
agreements – both managed through the Land Use Planning System that have been widely used in
the UK to achieve the same ends. The Wildlife Trusts have significant experience ofsection 106
agreements. The main weakness we see in the section 106 agreement process (apart from the lack
of monitoring) is the difficultly in pooling compensation from multiple developments to achieve a
landscape-scale win. This could be achieved through the use of conservation covenants.
Qu 4 (Para 2.72) We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
1. no requirement for their to be benefited land;
2. the ability to impose positive as well as negative obligations; and
3. provision for those obligations to bind successors in title.
Do consultees agree?
The Wildlife Trusts support the proposal to introduce conservation covenants into the law of England
and Wales and we agree that the scheme should include no requirement for their to be benefited
land; the ability to impose positive as well as negative obligations; and provision for the obligations
to bind successors in title.
The Wildlife Trusts do welcome the principle of conservation covenants. However, we can not see
any incentive for landowners, or those on land with a long lease, to enter into conservation
covenants as they would have the effect of binding the landowner’s beneficiaries and reducing the
perceived financial value of the land in question. In most cases, a will may be sufficient and/or longterm management agreements with or sale to a conservation organisation would secure
management for nature conservation with greater flexibility to adjust to changing circumstances.

Chapter 4: Key features of a statutory scheme
Qu 6 (Para 4.7) We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a conservation
covenant that would bind their successors in title and those with interests derived from their own.
Do consultees agree?
The Wildlife Trusts support the proposal that the holder of a freehold or a leasehold with at least
seven years left to run, should be able to create a conservation covenant that would bind their
successors in title. However, please also see the answer above (para 2.72) regarding the lack of
incentives to landowners to enter into a conservation covenant.
The Wildlife Trusts also agree with paragraph 4.6 of the consultation document which suggests “that
it would be unusual for a conservation covenant to be created for so short a duration [seven years]
and would expect that a term of fifteen or twenty years would be a more usual starting point.”
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Qu 7 (Para 4.22) We provisionally propose that conservation covenants should be capable of being
held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We further propose
that in England, a single Secretary of State should have the power to nominate or exclude
responsible bodies. The Welsh Ministers should have the same power in Wales. Responsible
bodies should be:
1. a public body whose objects include some or all of the purposes set out at paragraph 4.40;
2. a registered charity whose objects include some or all of the purposes set out at paragraph
4.40; or
3. a local authority.
Do consultees agree?
The Wildlife Trusts support the proposal that conversation covenants should be capable of being
held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We also agree with
the criteria for responsible bodies. It may also be beneficial for both the Secretary of State or the
Welsh Ministers and interested landowners, if there was guidance on nominating responsible bodies.
This would ensure a transparent process. As charities are responsible to their Board of Trustees and
the Charity Commission, their operation is transparent and regulated. This should also be the case
for an organisation holding the status of responsible body. The Wildlife Trusts also suggest a
responsible body should be able to nominate or sub-contract other smaller organisations and
charities with similar objectives to undertake management work as required under the supervision of
the responsible body.
However, we would be concerned about local authorities being a responsible body as they will be
subject to other duties of economic imperatives that may conflict with conservation. We believe that
only bodies that are governed primarily by clear, conservation objectives should be able to hold
conservation covenants.
Qu 8 (Para 4.24) We invite views from consultees on whether there is a case for giving the
Secretary of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible bodies. (e.g.
Environment Bank).
The Wildlife Trusts do not support the proposal that for-profit companies should be given the status
as responsible bodies. We do not believe that the governance, motivation or transparency of forprofit companies lends itself to the management of conservation covenants. For-profit companies
would always be answerable to shareholders rather than a board of Trustees. Shareholders will seek
to maximise the profitability of a company which may not be compatible with sustainable land
management. A board of trustees will have no financial interest in the results of their decisions, they
will ensure financial probity but not maximising profits. Also the ownership of for profit companies
can change, for example a takeover by a larger company or even a company based overseas with
very different ethical standards.
Qu 9 (Para 4.26) We provisionally propose that a conservation covenant should be capable of being
transferred from one responsible body to another. Do consultees agree?
The Wildlife Trusts support the proposal that a conservation covenant should be capable of being
transferred but we are unclear as to how this would work in practice. Responsible bodies will have
different organisational objectives, remits and capacity.
However, should a responsible body cease to exist and the conservation covenant can be
automatically transferred to a holder of last resort, then we suggest this may be the best outcome.

5

Qu 10 (Para 4.29) We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a responsible body. In
particular:
1. should there be a holder of last resort?
2. If so, who should take on this responsibility?
The Wildlife Trusts agree that there should be a holder of last resort and also suggest that individual
Wildlife Trusts would be ideally suited to the role.
However, The Wildlife Trusts would be keen for there to be a holder of first resort (also a responsible
body) identified within conservation covenant agreements. For example, if a small conservation
organisation were to take on a covenant, it may be that, they identify a larger organisation, with
closely aligned charitable objectives, to take on the covenant in the unlikely event that they cease to
exist. Again, The Wildlife Trusts would be ideally placed to operate as a holder of first resort. If this
was the case, then The Wildlife Trusts would suggest that perhaps the Secretary of State and the
Welsh Ministers respectively could operate as the holder of last resort.
Qu 11 (Para 4.40) We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public benefit, to
preserve, protect, restore or enhance in relation to that land:
1. its natural environment, including its flora and fauna;
2. its natural resources; or
3. any cultural, historic or built heritage features of that land.
Do consultees agree?
The Wildlife Trusts agree with the proposed purposes for which a conservation covenant may be
created.
Qu 12 (Para 4.49) We invite views from consultees as to whether a scheme of conservation
covenants for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
The Wildlife Trusts believe that there does not need to be any form of public oversight for the
creation of new conservation covenants. As mentioned in para 4.48 of the consultation document,
the responsible bodies involved will have been approved by the Secretary of State or the Welsh
Ministers and are likely to be statutory organisations, local authorities or regulated charities. All are
subject to scrutiny whether through, for example, Freedom of Information requests, the threat of
Judicial Review, or the Charity Commission.

Chapter 5: Creation and registration
Qu 13 (Para 5.8) We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than property interests or contractual agreements. Do consultees agree?
The Wildlife Trusts support the proposal that conservation covenants shall be statutory burdens on
land, rather than property interests or contractual agreements.
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Qu 14 (Para 5.10) We provisionally propose that a conservation covenant must be created in
writing and signed by the parties. Do consultees agree?
The Wildlife Trusts support the proposal that a conservation covenant must be created in writing and
signed by the parties.
Qu 15 (Para 5.14) We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant? Do consultees
agree?
The Wildlife Trusts agree that a conservation covenant should bind land in perpetuity. One of the
challenges faced by The Wildlife Trusts with planning conditions is getting local authorities to impose
long enough conditions in order to develop and sustain the wildlife interests. In many cases, Trusts
are only able to negotiate a planning condition to last for five years. This is not enough time for the
land to reach the desired conservation status and then it can be lost again with the inevitable result
of a net loss of wildlife. The Wildlife Trusts would welcome a conservation covenants approach that
could improve the current situation and ensure perpetuity.
Qu 16 (Para 5.16) We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in a
conservation covenant, provided they do not go beyond the purposes for which such a covenant
can be created. Do consultees agree?
The Wildlife Trusts agree that a statutory system for conservation covenants should not limit the
obligations which parties may include in a conservation covenant.
Qu 17 (Para 5.18) We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void. Do
consultees agree?
The Wildlife Trusts agree that any provisions of a conservation covenant made by a leaseholder
which conflict with the provisions of his or her lease should be void. However, we believe
leaseholders whose term has seven years to run might not be sufficient. We agree with paragraph
4.6 of the consultation document which suggests “that it would be unusual for a conservation
covenant to be created for so short a duration [seven years] and would expect that a term of fifteen
or twenty years would be a more usual starting point.”
Qu 18 (Para 5.20) We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and severally liable for
the conservation covenant obligations, unless the conservation covenant has provided otherwise
(or it is modified or discharged). Do consultees agree?
The Wildlife Trusts support the proposal that if land which is the subject of a conservation covenant
is subdivided, the owners of the subdivided land should be jointly and severally liable for the
conservation covenant obligations.
Qu 19 (Para 5.22) We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold conservation
covenants. This guidance should include model terms. Do consultees agree?
The Wildlife Trusts agree that a statutory scheme for conservation covenants should be accompanied
by non-statutory guidance for those who create and hold conservation covenants.
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Qu 20 (Para 5.23) We invite consultees’ views on who should formulate non-statutory guidance
(for example, Government departments, advisory bodies, or conservation organisations).
The Wildlife Trusts suggest that the Government’s Advisory bodies (Natural England and/or Natural
Resources Wales as appropriate) should formulate non-statutory guidance but they should consult
interested stakeholders.
Qu 21 (Para 5.31) We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so registered, it will be
enforceable against successors in title to the original covenantor. Do consultees agree?
The Wildlife Trusts support the proposal that a conservation covenant should be registrable as a local
land charge, and that it will be enforceable against successors in title.
Qu 22 (Para 5.32) We provisionally propose that there should not be a statutory requirement for
central recording of conservation covenants; but that responsible bodies should be encouraged to
publish this information voluntarily, with the agreement of the relevant landowner. Do consultees
agree?
The Wildlife Trusts support the proposal that there should not be a statutory requirement for central
recording of conservation covenants.
Each individual Wildlife Trust (and any charity with a turnover of greater than £250,000) should
include land they own as fixed assets on their charity accounts. These are publically available and
will be audited as stipulated by the Charity Commission’s Accounting and Reporting by Charities:
Statement of Recommended Practice (2005). However, land that Wildlife Trusts manage on behalf of
others will not be classed as assets of any kind so will not appear in their accounts. As a result, The
Wildlife Trusts would not disagree with responsible bodies being encouraged to publish the
information voluntarily. However, having the agreement of the relevant landowner to making the
conservation covenants public is essential. Some landowners may have reservations as a result of
ownership confidentiality and potential concerns over public access. This is the case, for example,
that The Wildlife Trusts have experienced with some Local Wildlife Sites.
Qu 23 (Para 5.34) Do consultees foresee difficulties with the interaction of statutory designations
for conservation purposes and conservation covenants?
Statutory designations are identified using clear criteria and a well-established formal process. The
Wildlife Trusts would be concerned if conservation covenants became seen as a replacement for
statutory nature conservation and would resist such a change. The land within a conservation
covenant, irrespective of designation, should still be eligible for funding through, for example, agrienvironment schemes.
There is one difficulty that The Wildlife Trusts can see with the interaction of statutory designations
and conservation covenants. If a landowner enters into a conservation covenant with a responsible
body and both then work hard, through management interventions, to improve the quality of the
site for species and habitats, it may be that, over time, the site reaches the quality of a Site of Special
Scientific Interest. If the site was then designated as such, it would put further restrictions on what
the landowner would be able to do with his land. Some landowners may be reticent to such a
situation.
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Chapter 6: Management and enforcement
Qu 24 (Para 6.10) We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
1. what sort of management action is likely to be needed; and
2. whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
Paragraph 6.7 of the consultation document states that the Law Commission “propose limiting those
who can hold a conservation covenant to a list of statutory bodies, local authorities and major
conservation organisations. However, much of the conservation work undertaken in England and
Wales is carried out by smaller conservation charities”. The Wildlife Trusts would welcome more
information on what the Law Commission considers to be “smaller conservation charities”. The 43
Wildlife Trusts in England and Wales collectively manage more than 2,100 nature reserves, employ
nearly 2,000 staff and have a turnover of over £107 million. However, an ‘average’ Wildlife Trust in
England has 71 nature reserves, employs 61 FTE staff and has a turnover of £2.5 million. An ‘average’
Wildlife Trust in Wales has 35 nature reserves, employs 15 FTE staff and has a turnover of £1million.
In addition, in 2012, Wildlife Trusts in England and Wales advised over 4,300 different landowners.
Most Wildlife Trusts are county-based and committed to protecting wildlife in their area. We would
suggest that individual Wildlife Trusts are of sufficient size to be considered not just as management
organisations but also as responsible bodies. See also our answer to paragraph 4.22.
The individual Wildlife Trusts would also be suitable to act as a “holder of last resort” (Para 4.28).
1. The management actions and level of intervention that will be required will be determined by
and dependent upon the habitat, its current condition and the aims and objectives for the land of
both the landowner and the responsible body.
2. The Wildlife Trusts believe that it would be useful to have a management agreement in place
even if only to formalise the discussions that take place between the landowner and the
responsible body. A management agreement can also be a useful source of information about
the timings when certain management actions are required and/or inappropriate.
Qu 25 (Para 6.15) We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should be provided
for in the statute.
The Wildlife Trusts agree that the parties should be free to agree management actions as part of a
conservation covenant due to the broad range of activities that may be involved. However, we do
believe that access for monitoring and inspection should be included within any agreement. Whilst
most landowners and responsible bodies may agree to inspection, having a formal agreement will
ensure that the responsible body can still access the site should the ownership of the land change.
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Qu 26 (Para 6.20) We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something which it prohibits,
or by permitting or suffering someone else to do so; and a person who is bound by a positive
obligation breaches it if the obligation is not performed. Do consultees agree?
The Wildlife Trusts support the proposal that, under the terms of a conservation covenant, a person
who is bound by a restrictive obligation breaches it by doing something which it prohibits, or by
permitting or suffering someone else to do so.
Qu 27 (Para 6.40) We provisionally propose that, on proof of a breach on a conservation covenant,
the court should have the power to issue a final injunction. Do consultees agree?
The Wildlife Trusts agree that, on proof of a breach on a conservation covenant, the court should
have the power to issue a final injunction.
Qu 28 (Para 6.41) We provisionally propose that the court should have the power to issue an
interim injunction in respect of a breach of a conservation covenant. In determining whether an
interim injunction should be issued, the court should be required to consider the public interest.
Do consultees agree?
The Wildlife Trusts agree that the court should have the power to issue an interim injunction in
respect of a breach of a conservation covenant.
Qu 29 (Para 6.51) We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
1. the payment of compensatory damages to the responsible body;
2. the payment of exemplary damages to the responsible body. We invite consultees’ views
on the way this remedy should be framed in a statutory scheme, and the circumstances in
which such an award should be made. Do consultees agree?
The Wildlife Trusts agree, that the court should have the power to order the payment of
compensatory damages and exemplary damages as appropriate. However, The Wildlife Trusts
believe that the first step should be remedial action by the landowner to try and improve the
condition of the site. If this is not possible and the site has been lost, then an equivalent site should
be sought and sufficient compensation achieved to secure the site. The Wildlife Trusts would
suggest that, following a breach of a conservation covenant, the minimum should be no net loss of
coverage and extent of a conservation covenant. Any monetary compensation should be calculated
as the cost of recreating the same habitat(s) in the vicinity of the existing conservation covenant.
The economic benefits received or realised by the landowner from breaching the covenant should
also be considered when calculating the exemplary damages that should be awarded to the
responsible body to invest in other conservation projects that provide the public benefit lost when a
conservation covenant is breached.
Qu 30 (Para 6.55) We provisionally propose that a statutory scheme for conservation covenants
should not include an ability for the court to award damages in substitution for an injunction. Do
consultees agree?
The Wildlife Trusts agree that a statutory scheme for conservation covenants should not include an
ability for the court to award damages in substitution for an injunction. We agree with paragraph
6.53 of the consultation document that states “it is not acceptable for the landowner simply to buy
his or her way out” of the conservation covenant. An injunction preventing specific actions would be
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much more suitable for conservation covenants followed by remedial action, at the landowner’s
expense, if required.
Qu 31 (Para 6.59) We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has failed or is
unable to do so.
The Wildlife Trusts believe that the Government or a statutory conservation body should have the
power to enforce conservation covenants where a holder has failed or is unable to do so. If the
conservation covenant could not be enforced then the effectiveness of the approach is potentially
undermined. However, we would be cautious about making the conservation covenants too
restrictive and almost setting the holder up to fail by making it unachievable. There does need to be
flexibility within the system and, if the responsible body was an NGO then we would hope a solution
could be found. Nevertheless, should a holder totally renege on the agreement, then enforcement
would be required from a statutory conservation body and/or Government.
However, from previous experience, there is little capacity within local authorities to check and/or
enforce planning conditions under the current system. In addition, Natural England has had their
resources and budgets slashed and have a resultant lack of capacity. As a result, granting a statutory
conservation body the power to enforce conservation covenants should be considered carefully and
the resource implications fully understood and accounted for.
Qu 32 (Para 6.61) We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order remedies in
accordance with general principles of contract law. Do consultees agree?
The Wildlife Trusts support the proposal that, on proof of the breach of a responsible body’s
obligations, the court should have the power to order remedies in accordance with general principles
of contract law. However, this reinforces the importance of having a management agreed in place to
understand the actions required by both parties to the agreement (see answer to qu 24 (para 6.10)).

Chapter 7: Modification and discharge
Qu 33 (Para 7.10) and Qu 34 (Para 7.11) We provisionally propose that unless a conservation
covenant expressly provides otherwise, its responsible body may unilaterally discharge the
obligations contained in it. Do consultees agree? and We invite consultees’ views on whether the
responsible body’s ability to discharge should be limited to certain circumstances, and, if so, what
circumstances would be appropriate.
The Wildlife Trusts welcome the proposal to allow a responsible body to discharge the obligations
contained in it. However, we would be concerned if this power was used too readily and would wish
to see it limited to the circumstances proposed within paragraph 7.6 of the consultation document
and certainly that there is no loss of overall public benefit. We would also prefer that the discharging
of a covenant by a responsible body was done with the agreement and support of the landowner.
Without the landowner’s knowledge and/or agreement , there is a danger that they will feel isolated
and unsure as to the continuing status and worth of their conservation covenant.
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Qu 35 (Para 7.16) We provisionally propose that the parties to a conservation covenant for the
time being may agree to modify it. Do consultees agree?
The Wildlife Trusts support the proposal that the parties to a conservation covenant may agree to
modify it. Management agreements will need to have some flexibility due to the sometimes
unpredictability of natural systems. Similarly, over time, it may be necessary to modify a
conservation covenant according to changes in natural processes that could potentially affect the
desired outcomes for, and public benefit of, the conservation covenant.
Qu 36 (Para 7.20) We provisionally propose that where a responsible body in respect of a
conservation covenant acquires land which is subject to that covenant, the conservation covenant
should cease. Do consultees agree?
The Wildlife Trusts agree that should a responsible body in for the form of a conservation
organisation acquire land which is subject to that covenant, the conservation covenant should cease.
The Wildlife Trusts, and similar conservation organisations, would manage land within their
ownership for the purposes of conservation. The land would no longer need to be subject to a
conservation covenant.
However, as already mentioned within the response to Para 4.24, The Wildlife Trusts would be
concerned about a for profit company being given the status as a responsible body. We would be
particularly concerned about a for profit company then acquiring the site and the conservation
covenant being removed. The land could then be sold on and the benefit to the wider society lost.
As section 7.75 of the consultation document states, section 237 of the Town and Country Planning
Act 1990 creates an administrative process for local authorities to override restrictive covenants that
affect land that the local authority holds. As a result, under current arrangements, a local authority
would be able to override a conservation covenant should it acquire the land. Therefore, it is not
relevant to consider this question in relation to local authorities. However, The Wildlife Trusts
believe that unless an organisation, including local authorities, can demonstrate zero conflict of
interest, the covenant should remain in force.
Qu 37 (Para 7.48) We provisionally propose that the Lands Chamber of the Upper Tribunal should
have the power to determine applications for the modification and discharge of statutory
conservation covenants. Do consultees agree?
The Wildlife Trusts agree that the Lands Chamber of the Upper Tribunal should have the power to
determine applications for the modification and discharge of statutory conservation covenants.
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Qu 38 (Para 7.63) We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant where it is
reasonable to do so, having regard to all of the circumstances and in particular the following
matters (where relevant):
1. any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
2. the extent to which the conservation covenant confers a benefit on the public;
3. the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
4. the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
5. the extent to which it is practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
6. whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a
different site which the landowner owns, and it is possible to create a new conservation
covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Many Wildlife Trusts have land acquisition policies and some will also have policies for disposing of
sites. However, the latter will only be considered when, for management or financial reasons, it
becomes impractical to continue and when it has been assessed that the conservation consequences
of disposing of the site are minimal.
As a result, The Wildlife Trusts are not opposed to conservation covenants being modified or
discharged. However, we believe that this is not a decision that should be taken lightly and would be
concerned at landowners being able to discharge conservation covenants based purely on the
affordability for the landowner. We recognise that there may be real reasons why something
becomes unaffordable, so perhaps there could be a system to assess on a case by case basis? The
Wildlife Trusts further believe that, of the matters proposed, it is only number five that would benefit
from an independent judgement.
Qu 39 (Para 7.71) We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a conservation
covenant. Do consultees agree?
The Wildlife Trusts agree that it should not be possible for a responsible body to apply to the Lands
Chamber of the Upper Tribunal for modification or discharge of a conservation covenant. However,
please note the answer to paragraph 6.15 where we believe that access for monitoring should be
included within any agreement. If access by Responsible Bodies was to be an optional action, then
we believe that Responsible Bodies would need to have some recourse to address this should
circumstances require it.
Qu 40 (Para 7.74) We provisionally propose that the existing jurisdiction of the court under section
84(2) of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the
Upper Tribunal, should be extended to include conservation covenants. Do consultees agree?
The Wildlife Trust agree with the proposal that existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper
Tribunal, should be extended to include conservation covenants.
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Qu 41 (Para 7.80) We provisionally propose that section 237 of the T&C Planning Act 1990 should
enable the overriding of conservation covenants. Do consultees agree?
The Wildlife Trusts are not opposed to development and we appreciate and understand the need to
“design a statutory scheme which protects and preserves the conservation values of, but does not
sterilise, land in England and Wales”. The Wildlife Trusts would request transparent guidance on
situations and circumstances when local authorities are permitted to override the conservation
covenants and would request that there should be no net loss in the overall coverage and extent of
land within a conservation covenant. Resulting compensation to a responsible body should be
adequate to compensate investment in land and recreate a similar asset in the vicinity.
The Wildlife Trusts would also be concerned if conservation covenants are used for offsets, which
should be in perpetuity, but then these offsets can be modified for future development? The overall
result would be increasing development but no increase in the amount of offset or conservation
covenant created.

Chapter 8: Existing statutory covenants
Qu 44 (Para 8.28) Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
The Wildlife Trusts believe that the proposed system of conservation covenants should be ‘new’ and
‘additional. To re-visit the various statutory covenants in Appendix A would involve a considerable
administrative burden and the risk would be a lessening of the effectiveness of the current proposals.

Chapter 9: The potential economic impact of conservation covenants
Qu 46 (Para 9.7) We invite consultees to indicate how widely used conservation covenants would
be in England and Wales, or how frequently they might use covenants in the course of their work.
For many Wildlife Trusts, at present, most covenants would relate to planning permission and
development casework. As a result, we would initially look at section 106 agreements securing the
future of the land. However, this would also be a matter for local authorities, which through positive
engagement, The Wildlife Trusts seek to influence.
Qu 47 (Para 9.11) Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through encouraging the
release of land or facilitating development via biodiversity offsetting? What would the financial
benefit of such an increase be (for example to developers or those working in the biodiversity
sector)?
The Wildlife Trusts are concerned at the suggestion that “the existence of a conservation covenant
will encourage landowners to release land in the confidence that its conservation value is protected.
Hence land may be available for urban development, but also for the sustainable use of natural
resources.” Development and sustainable resource management are two very separate issues.
Whilst we can see the benefits of land, under a conservation covenant, being used to deliver
sustainable resource management, we would be opposed to land under a conservation covenant
being released for development.
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The Wildlife Trusts would be concerned if conservation covenants were used as a mechanism to
permit development. We believe biodiversity offsetting should only be used as a last resort and
should not be used to weaken the existing planning hierarchy of avoid, mitigate and compensate.
Conservation covenants should follow a similar approach.
Qu 48 (Para 9.15) Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural capital, and
enhancement of a green economy and better availability of recreational activity for the public? We
would welcome information consultees are able to provide on monetisation of these benefits.
The Wildlife Trusts agree that the introduction of conservation covenants could have a positive
impact on conservation. Whilst we have a suite of nature reserves across the county, many are
fragmented and isolated. Any mechanism to increase the amount of land under positive
conservation management and ultimately to improve the quality for wildlife is a positive step
towards ensuring nature’s recovery.
The partnership approach between a landowner and a responsible body ensures that a landowner
has access to conservation expertise and knowledge that they might not necessarily have available
elsewhere. This could foster more wildlife-friendly practices on other land within the landowner’s
possession.
Montgomeryshire Wildlife Trust’s Pumlumon project provides an example of the monetisation of
benefits that might be realised through the protection of natural capital. It is increasingly possible to
put a price tag that represents the value of the benefits provided by the landscape. The Pumlumon
project area stretches across 40,000ha and includes the catchments for five rivers which supply
water to four million people. The project, supported by local farmers, has started to block ditches to
rewet the bogs. In 2012, due to a 5cm rise in the water table, due to the ditch blocking, an extra
155m litres of water was stored. At 5p per cubic metre (as per the UK National Ecosystem
Assessment), this is worth £3,735 value added. By 2032, it is estimated that, as a result of further
work in the area, an additional 1,866m litres of water will be stored. With the cost per cubic metre
expected to rise to 15p, this will be worth £279,900 value added. Montgomeryshire Wildlife Trust
has done similar calculations for leisure and tourism. Estimates suggest that the value added in 2012
was £218,750 but this will nearly triple to £612,500 in 2032. If these sites, and others, can be
secured through conservation covenants, the long term benefits and the value added estimates are
more likely to be realised.
Qu 49 (Para 9.18) Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in protecting it? We
invite consultees to provide us with details of specific costs they have incurred in using this
workaround.
Buying land for nature conservation purposes can be expensive and is only a limited part of the wider
conservation strategy necessary to achieve protection, enhancement and restoration of wildlife-rich
places. Land prices are high and when ongoing management costs have been factored in, the cost
can become prohibitive. Having a formal system where Wildlife Trusts and others can influence the
management of a site without the need to purchase it, would be a cheaper alternative. Whilst
raising capital can be daunting, it is something that can, in many cases, be achieved. The real barrier
to successful conservation are the ongoing costs of managing land where the income does not meet
the expenditure. As a result, even with a system of conservation covenants securing the land, it is
still essential to ensure there are sufficient resources for adequate management of the site(s).
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Qu 52 (Para 9.25) We invite consultees to provide details of the likely costs of managing a
conservation covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
As per the answer for Para 6.10, the type of management action and level of intervention that will be
required will be determined by and dependent upon the habitat, its current condition and the aims
and objectives for the land or both the landowner and the responsible body. This will also obviously
determine the cost of managing a conservation covenant.
HLS options provide payment rates for different maintenance/creation/restoration actions, which
gives some indication of how much these activities cost. For example:
Management of hedgerows of very high environmental value (both sides) £54/100m
Management of hedgerows of very high environmental value (one side) £27/100m
On top of these, extra payments for capital works e.g. laying, coppicing, planting up gaps,
establishing new hedgerow trees can be funded by a Capital Works Plan. For example:
Maintenance/restoration of woodland £100/ha.
Qu 56 (Para 9.32) Do consultees agree that the transitional impact on local authorities of
registering new conservation covenants would be minimal and in any event absorbed by the fee
payable?
The Wildlife Trusts agree that the transitional impact on local authorities would be minimal.
Qu 57 (Para 9.34) Do consultees agree that the transitional impact on responsible bodies would be
minimal?
The Wildlife Trusts believe that the transitional impact on responsible bodies would be minimal
providing that there is non-statutory guidance for those who create and hold conservation covenants
(as per paragraph 5.22).
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Wildlife and Countryside Link’s response to the Law Commission
consultation on conservation covenants
June 2013
Wildlife and Countryside Link (Link) brings together 41 voluntary organisations
concerned with the conservation and protection of wildlife and the countryside. Our
members practise and advocate environmentally sensitive land management, and
encourage respect for and enjoyment of natural landscapes and features, the historic
and marine environment and biodiversity. Taken together our members have the
support of over 8 million people in the UK and manage over 750,000 hectares of
land.
This response is supported by the following 5 members of Link:
x
x
x
x
x

Buglife – The Invertebrate Conservation Trust
Plantlife
Royal Society for the Protection of Birds
Salmon & Trout Association
The Wildlife Trusts

Summary
Link welcomes this consultation document and believes it has the potential to play an
important role in .positively affecting change in the conservation sector. We believe
this is a very constructive piece of work and, if enacted, could achieve progressive
conservation outcomes.
We do not envisage that in current circumstances conservation covenants are going
to be quickly applied to a great many areas of land. However we do consider them to
be a potentially very valuable tool, particularly when land owners are considering the
legacy that they leave to future generations. In the long-term a significant area of
land may accrue under conservation covenants. Securing the benefits of their work
and investment would create a better, richer countryside for people and would
contribute to halting the long term loss of wildlife habitats and declines in species.
While under current circumstances conservation covenants may be a medium to long
term prospect, in terms of take-up, Link believes that they may well be extremely
successful in addressing the lack of protection given to the vast majority of the
English and Welsh countryside that does not enjoy statutory nature conservation
designation. In support of statutory mechanisms and initiatives, conservation
covenants could provide value for money and greater permanence over existing
mechanisms. Conservation covenants could play an important role in securing
greater landscape scale conservation efforts that are critical to address the pressures
on wildlife. Conservation covenants may well find a more near future role in securing
the public benefit created by publically or developer funded habitat creation schemes.
We believe that conservation covenants as a concept will work best for the
environment and the public if there are elements of consultation, transparency and
third party appeal incorporated. These features would help to ensure that the initial
benefit of the covenant is maximised; that benefit arising from the investment of
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public funds is maintained; and that it is possible for certain bodies to represent the
public environmental benefit and ensure that it is delivered.
The mechanism of conservation covenants must be additional to statutory nature
conservation mechanisms, for example Sites of Special Scientific Interest (SSSIs).
Conservation covenants are not an alternative to establishing a robust SSSI series
that represents biodiversity interest, and cannot alone create an ecologically
coherent network of sites. While they may contribute to these objectives, it is
imperative that nature conservation is enhanced by this option and that statutory
measures are not undermined or given a lower priority.
Below we respond to specific questions in the consultation document.
We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Conservation covenants could be used to help secure land for the benefit of wildlife
and people without having to purchase land. Some landowners are keen for their
land to be maintained for wildlife but at the same time for it to remain within their
family into the future, rather than selling or gifting it to a conservation organisation.
There is also clearly scope for covenants to be useful beyond philanthropic
landowners. Conservation bodies and statutory undertakers would find the tool
useful, particularly in cases of relatively simple land management obligations. There
will be costs involved in managing and auditing covenant delivery. Existing funding
mechanisms, e.g. Lottery funding, may be able to adapt to include conservation
covenanting in their programmes. New funding streams that lend themselves well to
a covenant system could be developed.
Conservation covenanting introduces the option for conservation organisations of
purchasing land, transforming the land into wildlife rich habitat and then selling the
land with a conservation covenant, thereby achieving a sustainable conservation
outcome and recouping some of the initial outlay.
As our countryside is under increasing pressure from habitat loss and fragmentation,
landscape scale conservation is critical. Covenants could play a critical role in
delivering this. However, it should be noted that covenants should work alongside
existing mechanisms, such as agri-environment schemes, and would not replace the
need for designation.

We would be interested to hear from consultees about legal mechanisms they have
used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create binding
obligations in respect of land for a conservation purpose (and how successful
those measures have been).
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Consultation Paper, Chapter 2, paragraph 2.47
No comment.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on an
offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the methods
available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
The concept of off-setting elements of the habitat loss and damage associated with
development is currently at an experimental stage. Until the results of current pilots
are known and the details of any system are proposed it is not possible for Link to
indicate whether offsetting could be a viable approach that would result in the
improvement in the statuses of species and habitats.
If a viable approach is put forward then conservation covenants could be part of such
a scheme. At present there is no clear legal mechanism available for securing
offsets. While the planning obligations under s106 of the Town and Country Planning
Act 1990 provide some opportunities for offsets, this is constrained by requirements
in the Community Infrastructure Levy (“CIL”) Regulations 2010 (regulation 122). By
contrast conservation covenants offer a positive mechanism by which to secure
certain key aspects required for implementation of a biodiversity offset system that
will succeed in securing no net loss of biodiversity in perpetuity. They would allow for
cheaper biodiversity offset options as they would not require the organisation offering
the offset to buy the land.
The mechanism clarifies the enforcement and non-compliance measures
safeguarding the conservation benefits should a covenant not be complied with. It
would be improbable for conservation covenants associated with offsetting to be
entered into without there being substantial funding packages to cover long term
management costs. Clearly the feasibility of this remains untested, but see our
answer to para 7.63, as a reasonable security of permanence is required for
conservation covenants to be a reliable mechanism to underpin offsetting.
Link believes that, if conservation covenants can ensure a site is protected in
perpetuity, then it would be a useful addition to the methods available to deliver
biodiversity offsetting. It would provide a legal mechanism that ensures a developer
has to provide, and maintain, an agreed level of commitment. Offsetting must be
managed long term to enable the new habitats to develop to a satisfactory level.
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The existing planning hierarchy of avoid, mitigate and compensate should not be
compromised and we do not believe that conservation covenants require or justify
any change to this principle. We believe that the governance of an offsetting scheme
must allow for losses to be permanently offset with monitoring arrangements put in
place to ensure that new sites are provided in perpetuity.
There is already a compensation system built into the Habitats Directive – and
section 106 agreements – both managed through the Land Use Planning System
that have been widely used in the UK to achieve the same ends. One of the main
weakness in the section 106 agreement process (apart from the lack of monitoring) is
the difficultly in pooling compensation from multiple developments to achieve a
landscape-scale win. This could be achieved through the use of conservation
covenants.
(1) Land acquisition or s106 agreements.
(2) Limited by funds available for land acquisition and there is an absence of
adequate long-term monitoring and enforcement measures associated with
s106 agreements.
(3) Potentially yes, although funding of monitoring by a competent body may be
an outstanding issue.
(4) Simpler than current work arounds, do not require land purchase; law is clear,
non-compliance is clear; requirement for non-compliance to pay all costs to
re-establish covenant allows for security in the conservation gain. It is
possible that a publicly available register of covenants may attract more
public interest and scrutiny, meaning that breaches are more readily brought
to light. This is particularly true for public access, the denial of which is much
more easily identified in the breach than is (for example) the use of a
pesticide which has been prohibited under the covenant.
We provisionally propose the introduction of conservation covenants into the law of
England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
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(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment.

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own. Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
We agree that the freehold owner of land should be able to create a conservation
covenant over it, subject to protection for others who have an interest in that land.
We note that no mention is made in the Consultation Paper about common land, the
vast majority of which is of high amenity value (as well as of high natural and cultural
heritage interest). It seems to us that the owner of common land should only be able
to enter into a covenant with the agreement of all registered rights holders.
With respect to leaseholders, we agree that holders of a lease with a long time still
left to run, should be able to enter a covenant. However, we believe that seven years
is far too short a time frame and landowners are more likely to agree to a covenant
that will last for at least 15 years. We contrast this with the ability of a leaseholder to
dedicate land for public access under CROW s16(1)(a) provided that the lease has at
least 90 years left to run.

We provisionally propose that conservation covenants should be capable of being
held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We
further propose that in England, a single Secretary of State should have the power to
nominate or exclude responsible bodies. The Welsh Ministers should have the same
power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out
at paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Yes. Link believes that the structure and governance arrangements of charities mean
that such bodies have clear objectives, and are responsible and accountable for
adhering to these objectives to the Board of Trustees and the Charity Commission.
As such the operation of conservation covenants by charities would be objective led,
transparent and regulated with no additional burdens on the state. In determining the
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lists of charity responsible bodies the Secretary of State and Welsh Ministers should
ascertain that:1) The objectives of the charity are largely or very significantly concerning
nature conservation.
2) The charity is sufficiently large to submit audited accounts.
We also believe that listed responsible bodies should be able to nominate other
charities with similar objectives to set up and manage conservation covenants under
the responsible bodies’ supervision (see below).
We are however concerned about the position of local authorities or Ministers/
Secretaries of State as responsible bodies as they will be subject to other duties or
economic imperatives that may conflict with conservation, particularly given the
suggestion in paragraph 7.10 that a responsible body would be able to discharge
unilaterally the obligations in the conservation covenant (but see our response to
para 7.10). Therefore we suggest that it would not be acceptable for Local Authorities
to be responsible bodies in this context – only bodies that are governed primarily by
clear, conservation objectives should be able to hold conservation covenants.
We note that any future imposition of a duty to promote economic growth on all
government bodies would result in there being no public bodies with a primary duty to
conserve wildlife.
Finally, we would point out that provision for public participation must be made to
ensure the system is fully accountable and stakeholder engagement is encouraged.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
No. Charity Commission provisions and Memorandum and Articles of Associations
are a more robust back up. While some commercial enterprises may be involved with
negotiating between land holders, developers and conservation bodies to achieve
conservation benefits (for instance in any future offsetting schemes) the arbiter of
conservation benefit and holder of the conservation covenant should be the
charitable or public body that has clear conservation objectives.
We provisionally propose that a conservation covenant should be capable of being
transferred from one responsible body to another. Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes, but the circumstances under which this may happen and the responsible
body(ies) to which the transferal may take place may be limited or specified by the
covenant. Public participation is also needed.

Page 6 of 23

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
Yes. A Statutory Nature Conservation Organisation (i.e. a body with a clear
commitment to conserving wildlife) should be nominated in the legislation as the
holder of last resort for conservation.
The legislation should also provide for the provision of a holder of first resort to whom
the conservation covenant would revert in the first place should the responsible body
cease to exist. This arrangement would support standard practice in winding charities
up; assets should be passed on to another charity that has closely aligned charitable
objectives. The measure would enable clarity and security for the landholder when
entering the covenant and would reduce the burden on government. The holder of
first resort must be a responsible body and must be a formal party to the
conservation covenant.
Should the bodies of first or last resort or their successors no longer exist then the
covenant should pass to the relevant Secretary of State or Welsh Minister who
should identify and appoint a replacement responsible body at the first opportunity.
The replacement responsible body having objectives as similar to those of the
original body as is possible.
A responsible body should also be able to nominate another organisation fitting the
broad criteria – e.g. charity with primary conservation aims - to draw up, hold and
manage a conservation covenant with the responsible body being the holder of first
resort. Where the responsible body is not the primary holder of the conservation
covenant it would be able to transfer this duty to itself or another similar qualifying
body.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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Yes. We believe that the second purpose should be expanded to say “its natural
resources and/or ecosystem services”.
Provision should also be made in the guidance to address any potential conflict
between wildlife (natural environment) and cultural, historic or built heritage
legislation.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Link would suggest that if the subject matter of a conservation covenant, as
discussed in the previous question, is challenged, then the usual jurisdiction of the
Lands Chamber should be apply. We would not want to see a system of ‘preoversight’ of the detailed objectives and terms of conservation covenants. Or any
heavy handed statutory body led approval process.
This may well cause a dampening of interest or enthusiasm in landowners offering to
enter into such covenants.
While we accept that there is the public interest at the heart of conservation
covenants, the covenants will remain essentially private agreements. We would
suggest that conservation covenants are assumed to be made lawfully, with sufficient
public interest, and where there are grounds for concern, they should be subject to
challenge in the Lands Chamber by the persons aggrieved.
However, we would support public engagement through a participation process so
that there is greater public ownership of the objectives and a chance to raise issues
of public concern. Where public funds are used to establish a conservation covenant
a greater level of public scrutiny may be beneficial.

We provisionally propose that conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements. Do consultees
agree?
Consultation Paper, Chapter 5, paragraph 5.8
Yes.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties. Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes.
We provisionally propose that a conservation covenant should bind land in

Page 8 of 23

perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes, providing that in establishing the conservation covenant any pre-determined
consultation process was properly followed.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in
a conservation covenant, provided they do not go beyond the purposes for which
such a covenant can be created. Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes, but we would expect that the format for many conservation covenants (those
obliging parties to complex arrangements, such as a provision of safe and free public
access) would take the form of a commitment to a specific objective, linked to
measures set out in a management plan. This plan could then be modified in the light
of experience, new technology, better understanding of management, without having
to modify the covenant. It is essential that the holder of the covenant has right of
access to the land for compliance and auditing.
We provisionally propose that any provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes, but this should only apply to pre-existing leases, it must be made clear that
subsequent leases cannot disturb the conservation covenant. We believe that there
is still a risk of contention as many existing leases will not mention conservation
covenants specifically but may contain wording that could be interpreted as including
conservation covenants. We also believe that 7 years is too short a lease period (see
question para 4.7).

We provisionally propose that if land which is the subject of a conservation covenant
is subdivided, the owners of the subdivided land should be jointly and severally liable
for the conservation covenant obligations, unless the conservation covenant has
provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes.
We provisionally propose that a statutory scheme for conservation covenants should
be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
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Yes
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultatio Paper, Chapter 5, paragraph 5.23
The relevant Secretary of State/ Welsh Minister should authorise guidance prepared
by the relevant nature conservation advisory body/organisation. The legislation
should require the guidance to be consulted upon widely before being adopted. It
could be the holder of last resort (a Government agency with a clear conservation
objective and preferably involved in conservation land management).
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Yes.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner. Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Lists of conservation covenants and the locations to which they apply must be easily
accessible to the non-professional public and bodies representing public
environmental interests. In addition, to ensure notification to other holders of interest
in the land (including environmental bodies) there has to be some publicly available
reference to the aim of the covenant. As such, we wonder whether the Local Land
Charges system proposed would be sufficiently transparent.
Where public funds are used to establish the covenant, or it was created as part of a
statutory scheme, such as a statutory offsetting regime, then there is an even greater
need for public scrutiny. The objectives of the conservation covenant and the location
to which it relates should in those cases be in the public domain, unless its disclosure
would be exempted under Part 3(12) of the Environmental Information Regulations
2004, and to the extent allowed by 3(13) of those regulations. This may sit outside
the regulation of conservation covenants, i.e. with subsequent scheme/s, but
consideration should also be given to how the public would be notified of subsequent
changes to the covenant.
Consideration should be given to establishing a fuller register of conservation
covenants, or even a repository.
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Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
No. Statutory designations are identified using clear sets of criteria and in current
circumstances it is likely that much covenanted land would not, in a matter of
decades, achieve the criteria for designation. Where this does happen then it is likely
that the conditions of the covenant would have contributed to this outcome and would
therefore be synergistic with continued designation requirements. A more complex
situation may arise if a conservation covenant is placed on an existing designation
where the conservation objectives of the two do not coincide – this would need to be
strongly discouraged in the guidance. Link would be concerned if conservation
covenants became seen as a replacement for statutory nature conservation and
would resist such a change. The guidance should further clarify the relationship
between statutory designations and conservation covenants.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
We can envisage a wide range of potential actions covering aspects such as land
use, vegetation management measures, water level management, agricultural
practices, access arrangements, soil conservation and monitoring. These will be
determined by, and dependent upon, the habitat, its current condition and the aims
and objectives for the land of both the landowner and the responsible body.
We think that in most cases where specified habitat or species conservation
outcomes are required, these outcomes and the pursuant measures would be best
placed in a management agreement that is underpinned by the conservation
covenants. A management agreement can also be a useful source of information
about when certain management actions are required and/or inappropriate.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute. Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
We agree with the proposal, and believe specific management powers should be
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avoided in statute, except, all conservation covenants should contain a reasonable
right of access to inspect for the responsible body. There is no easily envisioned
circumstance where the responsible body would not on occasion need to check that
the conservation covenant is functioning. It is possible to imagine cases where the
person to be bound by the agreement may negotiate to for the responsible body not
to have access, the officer agrees, but subsequent post holders are left to rue the
decision.

We provisionally propose that, under the terms of a conservation covenant, a person
who is bound by a restrictive obligation breaches it by doing something which it
prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes, whether by self, servant or agent including personal responsibility for director or
officer of company if neglect or connivance contributes to failure.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction. Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes.

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest. Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes.

We provisionally propose that, on proof of a breach of a conservation covenant by a
landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory
scheme, and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Yes. In determining compensatory damages the court should consider the legal costs
and losses of the responsible body. In the first place reinstatement and remediation
action on the covenanted land should be considered. Only if this is not feasible
should full compensation be awarded to the responsible body. Full compensation
should be calculated as the cost of recreating the same habitat, or mix of habitats, of
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the same hectarage, supporting the same features identified in the conservation
covenant or associated Management Agreement and being in the vicinity of the
existing conservation covenant. In considering exemplary damages the court should
consider the benefits accrued to the landowner by breaching the covenant and
should award damages greater than the benefits accrued.
While compensatory damages should be awarded to the responsible body, we
recommend that an independent trust fund be established to receive the exemplary
damages from all such court orders. The trust fund should have the objective of
dispersing the funds upon application to responsible bodies to support the restoration
and creation of new wildlife habitats on covenanted land.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes.

We invite consultees’ views on whether Government or a statutory conservation body
should have the power to enforce conservation covenants where a holder has failed
or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
Neither – unless the responsible body cedes the covenant to the Government or a
statutory conservation body in their role as holder of last or first resort. For the
Government to have a general power to step in would undermine the basis of
conservation covenants as an independent agreement between two parties who are
responsible for its enforcement. If Government had the power to usurp the
responsible body then there would have to be statutory notification, arbitration and
appeal processes for the responsible body.
However, where public funds are used to establish the conservation covenant, we
would expect a suitable government body or agency to be the responsible body, or
where this was not appropriate to have a role as holder of last or first resort and to
write into the covenant clear criteria relating to what happens should the responsible
body fail to enforce the covenant.
The Lands Chamber, as the overarching body to address enforcement and disputes,
could, in response to an application by the landowner or a third party meeting criteria
set out in Article 2 (5) of the Aarhus convention, may decide to instruct a statutory
conservation body to enforce a covenant.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Yes.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Only in certain circumstances.
Where the conservation covenant was established or has been maintained for a
significant period by public funds then it is not appropriate to allow the responsible
body to unilaterally decide to cease/abandon the covenant without a transparent
process and a system of checks and balances. This would be particularly true if Local
Authorities or government bodies other than those with clear and contradictory
conservation objectives were to be included in the list of responsible bodies (we say
they should not be included).
Should a responsible body wish to discharge, or substantively amend, a conservation
covenant that was established or maintained for a significant period by public funds
then there should firstly be a six month public consultation, then an application
should be made to the Lands Chamber of the Upper Tribunal, finally there should be
a clear right of third party appeal, whereby a body meeting the criteria set out in
Article 2 (5) of the Aarhus convention could challenge the decision of the Lands
Chamber on the basis of public and environmental benefit.
Note also our response to para 4.24.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
No, except where the responsible body has authorised a conservation covenant in
the role of holder of first resort, as we suggest in para 4.24, in such a case it should
not be able to discharge obligations without the consent of the nominated a holder of
the conservation covenant.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes, as long as lease/land holders and responsible bodies are in agreement and
subject to the guidance framework. Link also believes as for discharge of obligations,
modification must meet a public interest test, to avoid modifications being agreed
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merely for mutual expediency.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Yes, unless the legislation allows the appointment of responsible bodies that do not
have a clear primary conservation purpose. Should organisations with mixed
objectives be allowed to be responsible bodies then it would be more appropriate for
the covenant to pass to the relevant Secretary of State or Welsh Minister who should
identify and appoint a replacement responsible body at the first opportunity. The
replacement responsible body having objectives as similar to those of the original
body as is possible.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes.

We provisionally propose that on the application of a landowner, the Lands Chamber
of the Upper Tribunal may modify or discharge a conservation covenant where it is
reasonable to do so, having regard to all of the circumstances and in particular the
following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be
created, are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and
future landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved
to an equivalent extent and within the same period of time by an alternative
scheme on a different site which the landowner owns, and it is possible to
create a new conservation covenant on that site in substitution for the
covenant to be discharged. Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.63
No. We believe that the breadth of these provisions to modify or discharge the
conservation covenants reduces the certainty and value of the conservation
covenants to the responsible body to the extent that it undermines the value of the
mechanism. Of these matters (2), (3) and (6) are for the responsible body to
determine, having the necessary objectives and expertise, and take appropriate
action.
Should an issue arise under matters (2), (3) or (6) the Lands Chamber should not be
involved unless, the conservation covenant was established or maintained using
public funds. In this case the responsible body should consult with the public, apply
to the Lands Chamber for a discharge and this should be open to appeal by an
environmental body (see answer to para 7.10 for more detail on this proposed
process). In any case, the wording of (6) is too loose, the phrase “within the same
period of time” is not clear and does not guard against a significant time delay
between the discharge of the original covenant and the establishment of habitat of
equivalent value under a new covenant. For true achievement of “no net loss”, it
would be expected that in most cases the discharge of the original covenant would
need to be delayed until such time as the new covenanted land had reached the
same value.
Matters (1) and (4) appear to be matters of degrees about which it would be difficult
for a tribunal to set consistent thresholds and in any case were matters for the
original landowner to consider in establishing the conservation covenant.
Only matter (5) clearly benefits from an independent adjudication process on the
application of the landowner.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Yes, but note response to para 7.63 if this system works well and the range of
grounds for requests from the landowner/lease holder for discharge are strictly
limited as we suggest then the number of cases where compensation would be
required as a result of a modification or discharge would be vanishingly small. [Note:
some have assumed that this question related to the Lands Chamber compensating
the responsible body, we have assumed that in all cases the landowner or
leaseholder would be responsible for providing compensation.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
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No. This should be necessary prior to discharge of conservation covenants
established and maintained using public funds. See responses to para 7.10 and
para 7.63. In addition while we recommend that access rights for the responsible
body to monitor compliance should be a statutory requirement and not an optional
clause in the conservation covenants, if this were not the case then the responsible
body would need to have some recourse to address this omission should
circumstances require it.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Yes.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants. Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
There should be a clear presumption that a conservation covenant is in perpetuity
and is not easily revoked.
Link is also concerned that if conservation covenants are used for offsets, which
should be in perpetuity, but then these offsets could be modified for future
development. The overall result would be increasing development but no increase in
the amount of offset or conservation covenant created.
We suggest that there may be exceptional circumstances of overriding public or
economic interest where it would be reasonable to revoke the covenant. However
there should be an appropriate system of checks and balances.
We propose that the planning authority would have to apply to Lands Chamber of the
Upper Tribunal for the revocation of the conservation covenant. Before agreeing to
the revocation the Chamber should be satisfied that:1.
There is an overriding public or economic interest;
2.

Alternative solutions have been considered;

3.

A comparable replacement area of land has been identified in the vicinity,
and replacement habitats will be created and conservation covenanted before
the revocation of the original conservation covenant; wherever possible the
responsible body would be the same body as the existing body relevant to the
current covenant.

4.

The responsible body (as well as the land owner) is suitably compensated
Page 17 of 23

by the Local Authority, and that compensation covers current value to the
responsible body and past investment in the land and, additionally, where
appropriate in relation to 3, sufficient funds to establish the replacement
conservation covenant in the vicinity.
5.

There will be no net damage to biodiversity.

In addition:
Link has concerns about this proposal and what happen in the following cases;
(a)
A landholder who no longer wants to abide by the conservation covenant
could approach the council to buy the land.
(b)
(c)

Councils could see this as an easy way to provision land.
As Local authorities are proposed themselves to be responsible bodies
(but note our views on this above) we have some concerns that this would
equate to a conflict of interest.

Therefore we propose that if government bodies or agencies with mixed objectives
are allowed to be responsible bodies then caveats are put in place to ensure the
above points cannot be conflicted.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme. Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
There would seem to be a case for repealing this legislation, but we do not think that
conservation covenants as proposed are a suitable replacement.
We also concerned that, firstly the dedication of an area of land to forestry may be
contrary to the nature conservation interest of that land, and secondly that in England
at least the objectives of the Forestry Commission are primarily to afforest and not to
conserve wildlife.
The 1967 Forestry Act states that “The Commissioners shall be charged with the
general duty of promoting the interests of forestry, the development of afforestation
and the production and supply of timber and other forest products” and only goes on
to say that “The Commissioners’ general duty includes that of promoting the
establishment and maintenance of adequate reserves of growing trees. In
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discharging their functions under the Forestry Acts 1967 to 1979 the Commissioners
shall, so far as may be consistent with the proper discharge of those functions,
endeavour to achieve a reasonable balance between;
(a) the development of afforestation, the management of forests and the
production and supply of timber, and
(b) the conservation and enhancement of natural beauty and the conservation
of flora, fauna and geological or physiographical features of special
interest.”
The conflict between these objectives remains evident in current Forestry
Commission activities and we do not think they meet the ‘primary conservation
objectives’ test for being a responsible body.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Yes. The proposed covenants need to be ‘new’ and ‘additional’. If all the current
covenants were to be revisited, the administrative burden would be immense and the
risk would be a lessening of the effectiveness of the covenants.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Yes, but the covenants should be available and consistently applied to both rural and
urban land.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
Link members already work with many leaseholders we can see the benefit of
making these agreements into conservation covenants. For example, using
conservation covenants would be a way for organisations such as the Wildfowl &
Wetlands Trust (WWT) to work with landowners to benefit wetlands and wildlife
without having to purchase land.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
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Consultation Paper, Chapter 9, paragraph 9.11
Link believes that this is a potential outcome.
There are a range of additional concerns that would arise if conservation covenants
were used as part of a mechanism to permit development. We believe biodiversity
offsetting should only be used as a last resort and should not be used to weaken the
tests set out in the National Planning Policy Framework including demonstrating that
it was not possible to avoid or, only failing that, mitigate predicted impacts arising
from the development, that the damage to biodiversity outweighed the need to
conserve that biodiversity and therefore compensation (including offsetting) is
required as a last resort.
Conservation covenants could certainly increase the options for resource
management and habitat creation, but facilitating development will depend more on
the details of any proposed offsetting scheme and the long term effect on the
behaviour of developers of having to properly compensate for damage caused to
biodiversity.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Yes.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Yes.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Yes.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
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Consultation Paper, Chapter 9, paragraph 9.23
No comment.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
As per the answer for Para 6.10, the type of management action and level of
intervention that will be required will be determined by and dependent upon the
habitat, its current condition and the aims and objectives for the land or both the
landowner and the responsible body. This will also obviously determine the cost of
managing a conservation covenant.
HLS options provide payment rates for different maintenance/creation/restoration
actions, which gives some indication of how much these activities cost. For example:
x Management of hedgerows of very high environmental value (both sides)
£54/100m.
x Management of hedgerows of very high environmental value (one side)
£27/100m.
On top of these, extra payments for capital works e.g. laying, coppicing, planting up
gaps, establishing new hedgerow trees can be funded by a Capital Works Plan. For
example:
x Maintenance/restoration of woodland £100/ha.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
We believe that the likelihood of enforcement action will be rare, as in most cases it
will be difficult to prove that breaches have occurred and responsible bodies will be
reluctant to take action for fear of failure, costs and loss of goodwill. It is our
experience that covenants are also about educating the landowner and their legal
responsibility to abide by these will, in most cases, be sufficient.
Link would hope that enforcement action against the landowners with which
covenants are first agreed would be unlikely. As long as future purchasers of the land
are sufficiently on notice of and understand before purchase what the covenant
entails then future enforcement action should be minimal.

We invite consultees to provide details of the likely costs of enforcement action such
as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
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No comment.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Yes.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the fee
payable?
Consultation Paper, Chapter 9, paragraph 9.32
Yes.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Yes. Unless a new scheme is introduced that relies on the conservation covenant
mechanism.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
We agree with the analysis presented – there is likely to be a considerable increase
in casework.

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
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Consultation Paper, Chapter 9, paragraph 9.45
Yes, particularly if local communities are involved in formulating the terms of the
covenant, are consulted and aware of the covenant and especially if the covenant
includes the provision of additional access (physical and/or intellectual) to the
affected site.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Costs: The landowner and future landowner is likely to incur costs, not only oneoff/set-up costs (e.g. legal fees) but also on-going costs of different management
practices (which may result in less income or incur costs).
Benefits: If the introduction of conservation covenants result in more land being
managed in a fully sustainable way, there should be environmental benefits over and
above the ‘without covenants’ future. Increased opportunities for recreation have
enormous potential to deliver not only rural economic growth but a range of benefits,
including improvements to public health, well-being and an increase in public
understanding of and support for the environment. Whilst these benefits are difficult
to monetise, they are nonetheless real.
Link believes that, measured in the widest possible terms, for example including the
value of ecosystem services that would be protected, the potential benefits of
conservation covenants are highly likely to outweigh the costs by many orders of
magnitude.
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Conservation Covenants
English Heritage is grateful for the opportunity to respond to the Law
Commission’s Consultation No 211 on the subject of Conservation
Covenants.
We are very supportive of the proposal to introduce conservation covenants
and would find the potential use of such covenants a very helpful additional
resource to our work. Local Authorities, building preservation trusts and other
bodies with interest in the historic built environment and heritage at risk will
also see value in conservation covenants.
We have replied below only to those questions in the Consultation which are
of relevance to English Heritage.
Consultation Questions
10.3 We invite views from consultees on ways in which they could use
conservation covenants for environment or heritage purposes.
English Heritage does not anticipate the frequent use of conservation
covenants but we would find the opportunity to use a conservation covenant
particularly useful in certain situations.
a) From time to time English Heritage will look to sell a property, particularly
where it has been acquired with the purpose of rescuing it from disrepair and
possible ruin. Having carried out the repairs English Heritage is often keen to
see it back in private and sustainable use, but with some guarantee that the
public investment in its conservation will be sustained for the foreseeable
future. Whilst the grant of a lease could ensure some residual control it is
generally preferable to sell the freehold. For the reasons explored in the
Consultation Paper it is difficult to ensure the future conservation under
current law and the ability to impose a suitable conservation covenant could
ensure the long term protection of the publicly funded interest in the property
such as ensuring public access and appropriate maintenance in the future.
For instance, if considering the sale of a property suitable for occupation, EH
would not wish to have any further day-to-day management or control of the
site. But we would also wish to see the property maintained, used in a certain
way and some degree of public access. These conditions cannot currently be
secured by covenant unless we retain ownership of some of the benefitted
land, which would be unnecessary and could potentially impact on the sale.
The use of a conservation covenant could allow EH to set conditions as part
of the consideration for transferring the property to a purchaser which could
then be enforceable in law.
b) English Heritage often works in partnership with other agencies and grant
giving bodies to regenerate complicated heritage sites with a variety of
potential future uses. The power for EH, a local authority or other suitable

body to agree covenants with new owners could be a very helpful way to
secure the return for the public investment through maintenance, access and
resale obligations. If a disposal takes place, following substantial public
investment on conservation and repair, a measure of public access and
control for a period after disposal would ensure a public benefit and return on
that initial investment. This would be complicated to achieve under the
current law if the buildings are sold freehold as it would not be feasible to
retain any adjoining land.
c) English Heritage occasionally provides funds to a suitable body such as an
archaeological or building preservation trust to assist in the acquisition of a
heritage property. In such cases the future uses of the property are often not
developed at the acquisition stage and a conservation covenant could be
used to ensure that an appropriate management regime is ensured if the
property is later sold on to a third party or as a way of guaranteeing that the
building conservation interests are observed whatever the final shape of the
project design.
d) English Heritage provides substantial funds through regular grant
programmes to property owners restoring or conserving historic properties.
The grant contracts oblige the recipients to continue to maintain the properties
and to provide some public access – a means of ensuring public benefit from
the taxpayer investment.
However, they can obviously only bind the original grant recipient. If the
property changes hands within a certain period (commonly ten years) the
grant contract provides for repayment of the grant in full. This crude
mechanism is ameliorated by a discretionary waiver of part or all of the grant
refund depending on the circumstances in each case.
This is an unsatisfactory arrangement for both the owner and English
Heritage. Conservation convenants binding on successors in title would
maintain the public benefits of the grant contract through ownership changes
and remove the uncertainty for owners over possible repayment.
We would also advocate their use by conservation charities. Buildings
preservation trusts are often in a similar position to EH of having made an
investment in the conservation of a building that they would prefer then to
pass back into private sustainable use. The benefits a charity may see from a
conservation covenant in securing the benefit of the investment of charitable
monies mirror those that EH would see.
Particular examples of its application
i) Bolam Coyne is part of the pioneer 1970s housing development in Byker,
Newcastle upon Tyne, designed by Ralph Erskine. EH is a relatively modest
contributor to a repair project carried out by the local devolved social housing
provider that will pass the property to a community trust on completion of the
grant-aided project. EH wants the community trust to be bound by the grant
contract with the social housing provider (or at least some of its conditions)
after the transfer, but this is not available through a grant contract. In this

case, it is likely that control over maintenance and future piecemeal
development is more relevant than public access. EH hopes that the
community trust will be encouraged to voluntarily adopt the Conservation
Management Plan that has already been drawn up. A covenant would clearly
be stronger.
ii) Grants to businesses. Some projects where the grantee is a registered
company carry a risk that, should the company fail, any profitable activity and
assets are transferred to new or associated companies with the result that the
grant-aided site is left in an indebted entity from which EH cannot recover
grant. A covenant may deter this and would in any event leave the obligations
to maintain and open to the public (the true objectives of the investment)
attached to the property.
iii) Grants to mortgaged assets. This is a variant of the above where the
building or site which EH are grant-aiding is mortgaged at the time of
application or subsequently. EH exercises no control over this, but it can be
fatal to its ability to recover grant should there be a sale. A covenant would
not solve this but would guarantee the post-completion benefits run with the
land and therefore the impact of the mortgage is negated.
iv) Grants to elements in large historic entities where EH grant-aids works
to one heritage asset within the entity and in the assessment of the financial
need of the owner take into account the costs of urgent repairs to other assets
that they would expect the owner to carry out. An example would be a grant to
a property where there are historic service buildings or structures in the
garden that English Heritage would also want to see repaired. A
covenant would ensure that those other repairs were undertaken and that
therefore the perceived merit in grant-funding the project is secured.
v) Grants to bodies or partnerships other than the property owner.
There are cases where the property owner may not wish to be active in the
project, but would submit to a covenant while letting someone else take the
initiative on the repair project. EH could then direct grant-aid to the active
body in the knowledge that the long-term obligations were secured by the
covenant with the land owner. An example is Whitecliff Furnace, Forest of
Dean, Gloucestershire, where Overlooking the Wye is a partnership body that
is responsible for delivering a wider multi-strand project and therefore wanted
EH to recognise it as the grant recipient. EH insisted that their contractual
relationship be with the owner in order to ensure that their post-completion
conditions could be met. As a result Overlooking the Wye and the owner
have entered (/will enter) an agreement whereby Overlooking the Wye agrees
to comply with EH’s grant conditions relating to the works. The owner will
submit the claim/s and pass on the payment/s. The option of a covenant
would have enabled EH to grant-aid Overlooking the Wye and still secure
their post-completion condition.
vi) Enabling development in the context of listed building and other heritage
assets is development that would be unacceptable in planning terms but for

the fact that it would bring heritage benefits sufficient to justify it being carried
out, and which could not otherwise be achieved.
A typical example would be the construction of houses which planning policy
would normally prohibit, the profits from which would pay for repairs to a
heritage asset.
As enabling development is, by definition, undesirable in at least some
respects the heritage benefits of the proposed development should outweigh
the dis-benefits of departing from the development plan or from national
planning policies. A conservation covenant would be a mechanism to ensure
that the profits from the development are indeed used to secure the heritage
benefits.
10.4 We would be interested to hear from consultees about legal
mechanisms they have used to secure conservation covenants. We
invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and
the benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
In order to maintain some protective interest in the property, so as to secure
the public benefit in the original investment in repairs, EH has had to retain
freeholds or long headleases, even though there was no other need for an
interest in the land. This has created an ongoing management burden that
would be entirely unnecessary with conservation covenants.
We have also contemplated chains of covenants supported by a restriction on
the title. However, these are objected to by owners as they place an additional
requirement on sales that may delay the transaction. They would also create
an ever-increasing administrative burden on EH in dealing with the
permissions on sales of an ever-increasing stock of properties to which grant
had been given.

10.6 We provisionally propose the introduction of conservation
covenants into the law of England and Wales. This scheme of
conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
English Heritage strongly welcomes all three aspects of the proposal.
From the examples of potential uses given in response to 10.3 above it can
be seen that in most, if not all, situations there would not be any
retained/benefited land. Most of the obligations English Heritage would wish

to agree with landowners are positive in nature intended to secure positive
action to repair or restore property, secure public access or appropriate
management practices in accordance with an agreed programme.
The ability to bind successors in title would be also be welcome as this would
ensure that, even if time limited, the conservation benefits of a covenant could
be secured even if the ownership of the land changes in the future.
10.8 We provisionally propose that the holder of a freehold estate in
land or of a leasehold term with at least seven years left to run should
be able to create a conservation covenant that would bind their
successors in title and those with interest derived for their own.
Do consultees agree?
Yes, it would seem the minimum period of legal interest in land which English
Heritage would consider sufficient for the purposes of a covenant binding on
land.

10.9 We provisionally propose that conservation covenants should be
capable of being held by any Secretary of State (for England) or the
Welsh Ministers (in Wales). We further propose that in England a single
Secretary of State should have the power to nominate or exclude
responsible bodies. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set
out at paragraph 4.40;
(2) a registered charity whose objects include some or all of the
purposes set out at paragraph 4.40
(3) a local authority
Do consultees agree?
Yes, subject to the proviso that the purposes for such a body holding a
conservation covenant should be in pursuance of one of the objects set out at
paragraph 4.40.

10.10 We invite views from consultees on whether there is a case for
giving the Secretary of State and the Welsh Ministers the power to
include for-profit companies whose objects include some or all of the
purposes set out at paragraph 4.40 as responsible bodies.
We do not see an obvious need for or conservation benefit in allowing forprofit companies to hold covenants. However, as long as there are sufficient
safe guards to avoid any conflicts of interest and if the Secretary of State is
satisfied that any such company is acting primarily in the public interest when

agreeing a covenant there could be a case for the power being extended to a
for profit company.
10.11 We provisionally propose that a conservation covenant should be
capable of being transferred from one responsible body to another.
Do consultees agree?
We agree that this would be a sensible precaution should any holder cease to
exist or no longer be an appropriate body to hold the conservation covenant
after public sector restructuring, for example. This should be in the discretion
of the Secretary of State.
10.12 We invite consultees’ views on what should happen to a
conservation covenant where the responsible body which holds it
ceases to exist or ceases to be a responsible body. In particular;
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
We agree with the Law Commission’s reasoning that there should be the
capacity for a statutory scheme to make provision for a holder of last resort.
Since the scheme will exist to provide for public benefit it would seem sensible
that the holder of last resort should be the Secretary of State. However, it may
be sensible to allow the Secretary of State to disclaim the covenants.
10.13 We provisionally propose that the purposes for which a
conservation covenant may be created are an obligation to do or not to
do something on land for the public benefit to preserve, protect, restore
or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
We have no comments on (1) or (2).
In respect of the heritage interest, we suggest replacing ‘preserve’ with
‘conserve’, which is the common and modern phrase. It reflects better the
objective, which is to sustain the heritage value of the place, rather than
simply preserving its fabric, regardless of value.
As regards (3) above, we suggest the language should better reflect the
Planning (Listed Buildings and Conservation Areas) Act 1990 and the Ancient
Monuments and Archaeological Areas Act 1979. The National Planning Policy
Framework refers to ‘heritage assets’ that hold heritage ‘significance’ because
of their historic, archaeological, artistic or architectural interest. This reflects
the language of the Draft Heritage Protection Bill that was due to replace the
1990 and 1979 Acts.
The objective would be to use language that clearly ensures heritage interest
in land and buildings is covered, including any plant and machinery. Plant and
machinery is excluded from the definition of a building that can be listed, but it

is something that can be scheduled. There are machines that are sufficiently
attached to the land that they can be classed as fixtures, in real property law
terms, and that are of high heritage value worthy of a conservation covenant.
10.14 We invite views from consultees as to whether a scheme of
conservation covenants for England and Wales should include any form
of public oversight for the creation of new conservation covenants.
We do not consider public oversight will be necessary if the approved bodies
are carefully chosen and we would be reluctant to see an additional level of
regulation which could complicate and increase the costs of using what
should be relatively straightforward amendment to existing law.

10.15 We provisionally propose that conservation covenants shall be
statutory burdens on land rather than proprietary interests or
contractual agreements.
Do consultees agree?
Yes, we agree.
10.16 We provisionally propose that a conservation covenant must be
created in writing and signed by the parties.
Do consultees agree?
Yes, we favour keeping the formalities to a minimum.
10.17 We provisionally propose that a conservation covenant should
bind land in perpetuity unless a shorter period is expressed in the
conservation covenant.
Do consultees agree?
We agree that perpetuity should be the default position although, as in earlier
replies, English Heritage anticipates that it would in most cases favour a time
limited covenant for its purposes. The concern about perpetuity would be the
impact on land values or the reluctance of subsequent land owners to be
bound by the terms of the covenant but this should be possible to manage if
the law allows sufficient flexibility for the amendment or removal of covenants.
10.18 We provisionally propose that, subject to two exceptions, a
statutory scheme for conservation covenants should not limit the
obligations which parties may include in a conservation covenant,
provided they do not go beyond the purposes for which such a
covenant can be created.
Do consultees agree?
Yes we agree..

10.19 We provisionally propose that any provisions of a conservation
covenant made by a leaseholder which conflict with the provision of his
or her lease should be void.
Do consultees agree?
Yes we agree
10.20 We provisionally propose that if land which is the subject of a
conservation covenant is subdivided, the owners of the subdivided land
should be jointly and severally liable for the conservation covenant
obligations unless the conservation covenant has provided otherwise
(or is modified or discharged).
Do consultees agree?
We have some concerns about this proposal as subdivision may not have
been contemplated at the time the covenant was entered into and so it may
not have provided for that possibility. We wonder if the formula ought to be
reversed: the liability on an owner relates only to land in their ownership,
unless the covenant provides for joint and several liability across all of the
original land-holding. That way, the original covenanting parties would be
forced to consider the need for joint and several liability.
Even so, joint and several liability could become a problem if there is no
means by which one owner can achieve the satisfaction of the covenant. This
aspect of the covenant ought to be open to modification.
10.21 We provisionally propose that a statutory scheme for conservation
covenants should be accompanied by non-statutory guidance for those
who create and hold conservation covenants. This guidance should
include model terms.
Do consultees agree?
Yes we agree.
10.22 We invite consultees’ views on who should formulate nonstatutory guidance (for example, Government departments, advisory
bodies or conservation organisations).
We agree that more than one body could issue guidance. We recommend
that it is the Secretary of State on advice from English Heritage and others.
10.23 We provisionally propose that a conservation covenant should be
registrable as a local land charge, and that from the date when a
conservation covenant is so registered it will be enforceable against
successors in title to the original covenantor.
Do consultees agree?
We agree and favour the public availability provided by the registers of local
land charges. It is important that subsequent land owners are alerted to the
existence of a conservation covenant at an early stage in the purchase

process and registration should prevent any argument about the prior notice
of subsequent purchasers.
10.24 We provisionally propose that there should not be a statutory
requirement for central recording of conservation covenants; but that
responsible bodies should be encouraged to publish this information
voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
Yes we agree that central recording could be an unnecessary burden and
expense and voluntary publishing should be sufficient.
10.25 Do consultees foresee difficulties with the interaction of statutory
designations for conservation purposes and conservation covenants?
No. We see the use of conservation covenants as a tool to supplement
existing levels of protection for heritage assets in English Heritage’s work. It is
unlikely we would consider use for a heritage asset which was not already
subject to statutory designation.
Conservation covenants are obviously voluntary. No party should enter into a
positive obligation to carry out works to a property without a proviso that
appropriate permissions are obtained first. This would prevent any conflict
between the covenant and the designation regimes.
10.26 We invite consultees’ views on how obligations under a
conservation covenant should be managed, and in particular;
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management
agreement to be used in addition to a conservation covenant.
(1)
The type of management action that is likely to be needed will vary
from site to site and asset to asset. The necessary management actions may
change over time, with the impact of external factors such as climate change
and the use or development of neighbouring land. We should try to “futureproof” the covenant. One approach would be for the covenant to have a broad
requirement to preserve the significance of the asset, maintain it and keep it in
good repair and for more specific management prescriptions to be placed in a
more dynamic management plan or agreement (which could be varied by
agreement on an agreed cycle). The covenant would need to define the
significance to be protected (or more practically refer to a document where it
was articulated). English Heritage can advise further on the use of
conservation management plans.
English Heritage already operates a system to monitor compliance with the
requirements of its grant contracts which involves an annual return completed
by the grant recipient. Such a system could be developed as a basic means of
monitoring compliance with conservation covenants depending upon the
purpose for which the covenant had been first agreed.

(2)
Yes – see above. English Heritage already operates a system of local
management agreements by which a suitable local body agrees to undertake
certain management activities on a heritage asset in English Heritage’s care.
The range of activities will depend upon the expertise of the local body and
the requirements of the heritage asset. This system operates well and has
been in use for many years and we would certainly see this as a potential
model for participation between a responsible body and a landowner.
Management agreements are helpful because they can take into account
specific circumstances and identify named partners which tends to provide
focus and timeliness.
10.27 We provisionally propose that the parties should be free to agree
management actions as part of a conservation covenant but that no
management powers should be provided for in the statute.
Do consultees agree?
We agree that the parties should be free to agree management actions. To
give statutory powers to the body entering into the covenant with the
landowner would appear to set up an alternative means of action and redress
to the penalties for breach provided for in the covenant. A model covenant or
suite of covenants might usefully include some sensible mechanisms for
access, inspection, emergency action in default, remedies etc.
10.28 We provisionally propose that, under the terms of a conservation
covenant, a person who is bound by a restrictive obligation breaches it
by doing something which it prohibits, or by permitting or suffering
someone else to do so; and a person who is bound by a positive obligation
breaches it if the obligation is not performed.
Do consultees agree?
Yes we agree.
10.29 We provisionally propose that, on proof of a breach of a
conservation covenant the court should have the power to issue a final
injunction.
Do consultees agree?
Yes we agree.
10.30 We provisionally propose that the court should have the power to
issue an interim injunction in respect of a breach of a conservation
covenant. In determining whether an interim injunction should be issued,
the court should be required to consider the public interest.
Do consultees agree?
Yes we agree. Public interest should be the reason for the existence of the
conservation covenant and so should be the reason for protective action such as an
interim injunction.

10.31 We provisionally propose that on proof of a breach of a
conservation covenant by a landowner, the court should have the power
to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We
invite consultees’ views on the way this remedy should be framed in a
statutory scheme and the circumstances in which such an award should
be made.
Do consultees agree?
In principle we agree with both compensatory and exemplary damages in particular
in cases where the breach of covenant could not be remedied.
When considering exemplary damages it is interesting to consider section 9(5) of
the Listed Building Act 1990 where the court is directed, when considering an
offence under that Act, to have regard to any financial benefit which has accrued as a
consequence of the offence.
We wonder whether there should be some requirement that any damages should be
used by the responsible body so far as possible to repair, or in some other way
compensate for, whatever damage has been caused by the original breach. This could
assist the court to consider the nature of the damage caused and a consideration of
what would be an appropriate remedy. In its new Heritage Crime Programme
English Heritage has recommended the use of witness impact statements in
prosecutions for heritage crime in order to fully explain to the court that an
apparent low grade crime can have much more significant impact upon the heritage
value of an asset than the apparent impact. This is of value to the court when
considering an appropriate sentence and could be of use to a court considering an
appropriate level of damages.
10.32 We provisionally propose that a statutory scheme for conservation
covenants should not include an ability for the court to award damages in
substitution for an injunction.
Do consultees agree?
Yes, we agree.
10.33 We invite consultees’ views on whether Government or a statutory
conservation body should have the power to enforce conservation
covenants where a holder has failed or is unable to do so.
Where the covenant holder is unable (for some capacity reason) to enforce the
covenant, there is a good reason to allow another party to enforce in the public
interest. Where the body simply decides not to take action, we would be wary
about creating a route of ‘appeal’ to another body to seek to enforce the covenant.
It may be, though, that the Secretary of State would be willing to hold this residual
power, subject to a policy of only resorting to it in very limited circumstances.
10.34 We provisionally propose that, on proof of the breach of a
responsible body’s obligations under a conservation covenant, the court

should have the power to order remedies in accordance with general
principles of contract law.
Do consultees agree?
Yes, see 10.33 above.
10.35 We provisionally propose that unless a conservation covenant
expressly provides otherwise its responsible body may unilaterally
discharge the obligations contained in it.
Do consultees agree?
Yes, we agree.
10.36 We invite consultees’ views on whether the responsible body’s
ability to discharge should be limited to certain circumstances, and if so,
what circumstances would be appropriate.
We believe that discharge or modification should take place in the overall public
interest.
10.37 We provisionally propose that the parties to a conservation
covenant for the time being may agree to modify it.
Do consultees agree?
Yes, see above.
10.38 We provisionally propose that where a responsible body in respect
of a conservation covenant acquires land which is subject to that
covenant, the conservation covenant should cease.
Do consultees agree?
Yes.
10.39 We provisionally propose that the Lands Chamber of the Upper
Tribunal should have the power to determine applications for the
modification and discharge of statutory conservation convents.
Do consultees agree?
Yes, the Lands Chamber seems the appropriate venue.
10.40 We provisionally propose that on the application of a landowner,
the Lands Chamber may modify or discharge a conservation covenant
where it is reasonable to do so having regard to all of the circumstances
and in particular the following matters:
(1) any change in circumstances since the conservation covenant was
created
(2) the extent to which the conservation covenant confers a benefit on
the public
(3) the extent to which the purposes for which the conservation covenant
was created are served by the conservation covenant

(4) the extent to which the conservation covenant prevents the
landowner’s enjoyment of the land
(5) the extent to which it is practicable or affordable for both the
landowner and future landowners to comply with the conservation
covenant and
(6) whether the purposes for which the covenant was created could be
achieved to an equivalent extent and within the same period of time by
an alternative scheme on a different site which the landowner owns and it
is possible to create a new conservation covenant on that site in
substitution for the covenant to be discharged.
Do consultees agree?
Yes we agree with this proposal although we consider that (4) should be considered
on the basis that, in entering the covenant in the first place, the landowner will have
accepted some limitation of his enjoyment of the land. The principle should be that a
degree of limitation on enjoyment is accepted in the covenant but that where this is
to increase, perhaps through change of circumstances in the nature of management,
then factor (4) may come into play.
Meanwhile (6) is problematic as heritage interest is unique to a site, so, unlike with
biodiversity, there is no means of obtaining the same public benefit in another place.
10.41 Do consultees envisage any situations in which compensation should
be payable to a responsible body for modification or discharge of a
conservation covenant by the Lands Chamber?
Yes. The conservation covenant may have been put in place to secure the public
interest and investment in a place following repairs wholly or partly funded with tax
payer’s money. It may be appropriate for the public body who invested the money to
be repaid part of it if the public return on the investment will be partly lost through
the modification or discharge.
10.42 We provisionally propose that it should not be possible for a
responsible body to apply to the Lands Chamber for modification or
discharge of a conservation covenant.
Do consultees agree?
Yes on the basis that a responsible body may unilaterally discharge a covenant
anyway although see answer to 10.35.
10.43 We provisionally propose that that the existing jurisdiction of the
court under section 84(2) of the law of Property Act 1925 and the
proposed jurisdiction of the Lands Chamber should be extended to
include conservation covenants.
Do consultees agree?
We agree.

10.44 We provisionally propose that section 237 of the Town and Country
Planning Act 1990 should enable the overriding of conservation
covenants.
Do consultees agree?
We agree on the basis that if a local authority has acquired land for development and
intends to apply section 237 we presume that the planning and acquisition process
will have properly taken into account the effect on any conservation covenant extant
on the land in question.
10.45 -46
We have no comments as these questions are beyond English Heritage’s area of
expertise.
10.47 Do consultees agree that the statutory covenants set out in
Appendix A should not be replaced by a statutory scheme for
conservation covenants?
We can only comment on the covenants made under section 17 of the Ancient
Monuments and Archaeological Areas Act 1979. The flexibility offered by
agreements made under this section is attractive to English Heritage and land
owners. They are typically used to enable English Heritage to secure immediate
short term repairs to scheduled monuments and other heritage assets at risk. They
provide a useful mechanism we use to allow us to fund owners or to delegate funds
to local authorities to carry out necessary repairs. They are rarely expressed to be
in perpetuity and are usually of a few years duration. We see the use of conservation
covenants as a separate solution to different problems as explained in our reply to
10.3 above.
10.48 Do consultees agree that conservation covenants will be more
widely used in rural areas than on urban land?
From the examples given in response to 10.3 above the Law Commission will see
that English Heritage would anticipate using conservation covenants on urban land
but it is not possible to estimate the frequency at this stage. Covenants will be useful
for both rural and wildlife schemes but could have equally valuable application in
urban areas where built environment issues are of concern and can be complex.
10.49 We invite consultees to indicate how widely used conservation
covenants would be in England and Wales or how frequently they might
use covenants in the course of their work.
It is not possible to estimate at this stage. English Heritage may use conservation
covenants frequently in support of the grant-making process or to secure the public
investment in properties that EH is directly involved in rescuing.
10.50 – 10.53
English Heritage does not have any comments.

10.54 We invite consultees to provide details of how a conservation
covenant could affect the value of land (whether the site itself or
neighbouring properties).
We think it unlikely that the situations in which English Heritage would use
covenants would have any effect upon the value of land. However, if a covenant was
considered unduly onerous or the costs of compliance were difficult to quantify
there could be an impact on value but it is difficult to estimate the likely effect.
10.55 We invite consultees to provide details of the likely costs of
managing a conservation covenant, particularly where this can be drawn
from existing management actions that they undertake or are aware of.
We are not able to provide a meaningful estimate, but we do not anticipate any
additional overall costs as compared with other mechanisms available. We estimate
it should reduce costs.
10.56 We invite views from consultees as to the likelihood of enforcement
action being needed for conservation covenants in England and Wales.
If the use of conservation covenants is sensible and appropriate enforcement action
should rarely be required. However, the risk may increase over time if subsequent
land owners are less supportive of the conservation objectives. Sometimes the
threat of enforcement action is sufficient to lead to a resolution. English Heritage’s
experience of the compulsory repairs regime provided in the Listed Building Act
1990 is that enforcement action is rarely used but it is useful to remind owners of
the powers available.
10.57 We invite consultees to provide details of the likely costs of
enforcement action such as seeking damages or an injunction.
We do not have enough experience to assist here.
10.58 Do consultees agree that the cost of training for legal professionals
and the judiciary will be absorbed by existing training and professional
development?
We agree.
10.59 -63
We do not have relevant experience to respond to these questions.
10.64 Do consultees agree that conservation covenants provide benefits in
terms of opportunities for increased engagement on the part of
individuals and communities?
Yes. They can secure public access for the long term.

Separately the way in which they facilitate the objectives of preservation trusts may
serve as an encouragement of those trusts and of those who might give to their
projects.
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This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Natural Resources Body for Wales
Email address:

Postal address:
Coed y Cymoedd Forest District
Resolven
Neath Port Talbot
SA11 4DR
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Natural Resources Body for Wales

If y ou w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of y our explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Natural Resources Body for Wales (Natural Resources Wales) both owns land and
manages the Welsh Ministers’ Woodland Estate. If Natural Resources Wales wished
to dispose of land it could protect its environmental value with a covenant prior to
disposal.
If the Welsh Ministers wished to dispose of land they could include a term in the
contract obliging the purchaser to enter into a covenant once the conveyance was
complete.
Natural Resources Wales is able to enter into agreements with the owners and
occupiers of land and make annual payments for the management of that land, as
described below and in paragraph 2.24. Most such agreements are for five year
terms, but can be renewed, possibly on different terms, if it is appropriate to do so.
We do not think there will be any significant public benefit in making such short term
agreements conservation covenants.
Conservation covenants could be used to help secure the appropriate management
of conservation or heritage land for posterity, either after it has been sold by an
owner who already manages it for conservation, or as a means of safeguarding land
management offered in mitigation/compensation for a development elsewhere as an
offsetting scheme.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
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Restrictive covenants have been used when disposing of land to prevent
development but these can only prevent actions, not oblige successors in title to
undertake work. Also if the land that benefits from the covenant is sold it is not
possible to enforce the covenant.
Natural Resources Wales (and its predecessors) makes frequent use of some of the
mechanisms outlined in Appendix A. Specifically: Nature Reserve Agreements under
s16 of the National Parks and Access to the Countryside Act 1949, agreements
under section 15 of the Countryside Act 1968 and Regulation 16 of the Conservation
of Habitats and Species Regulations 2012, and limited use of agreements under
section 39 of the Wildlife and Countryside Act 1981.
NRW took over responsibility for the ownership and management of the Newport
Wetlands National Nature Reserve from the Countryside Council for Wales. The
reserve was created by the former Cardiff Bay Development Corporation (CBDC) as
compensation for the loss of the Taf/Ely Site of Special Scientific Interest as a result
of the construction of the Cardiff Bay Barrage. Before ownership of the land was
transferred to the Countryside Council for Wales, CBDC and CCW entered into an
agreement under section 156 of the Local Government Planning and Land Act 1980
which requires that the land is managed as a nature reserve, and also provides for
the funding of that management. In addition some of the land is subject to restrictive
covenants preventing the land being used for any purpose other than a nature
reserve.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
The success of any offsetting activity depends as much on the skills, ability and in
particular funding of the land manager as much as the mechanism used to achieve it.
Conservation covenants may be a useful additional tool in some circumstances.
Conditions in planning permissions and section 106 agreements are regularly used to
secure conservation benefits, and NRW frequently advises Local Planning
Authorities on proposes planning conditions and 106 agreements.
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We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes with all of the above. In particular the ability to impose positive obligations will
greatly benefit conservation activity on sites that require regular maintenance and
care.
Also, whilst the designation of land as, for example, a Site of Special Scientific
Interest imposes some constraints on the management of the land, it does not itself
ensure that it is appropriately managed. We therefore do not entirely agree with the
suggestion in paragraph 2.66 that “… we envisage that conservation covenants could
complement the existing system of land designation, by providing a means of
privately protecting land which has conservation value, but which does not fall within
the system of land designation.” Whilst we agree that conservation covenants could
complement the existing system of land designation, one aspect of this
complementary role must be helping to ensure that designated land is appropriately
managed.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
Natural Resources Wales has no experience of the Scottish system.

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
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Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
We do not agree that covenants should be placed on leasehold land with such a
short term unless expressly permitted by the lease or with the freeholder’s consent.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Natural Resources Wales is a public body whose objects include the purposes
referenced. We have been named as a likely responsible body in the Consultation
document. As a result the Board of Natural Resources Wales were asked whether
the Body would support the creation of the statutory system and to recognise that it
was likely to be a responsible body with a fundamental role in the statutory scheme.
The Board supported the creation of the scheme, recognised the Body’s role within
the scheme and agreed that Natural Resources Wales would be a suitable
responsible body.
However, the cost of monitoring and enforcing covenants is anticipated to be
significant burden on staff time and budgets and Natural Resources Wales would
seek a guarantee from Welsh Ministers that costs would be covered prior to agreeing
to undertake any responsibilities.
The cost of litigation to enforce covenants was felt to be a particular area of concern.
The statutory regime should provide for the simplest, most cost effective manner of
enforcement, perhaps giving the responsible body powers to caution or fine rather
than resorting to costly court action. Dispute procedure should be clearly set out.
We agree that the responsible body should be the public body or charity with the
most expertise. The use of conservation covenants in place of section 106
agreements could, for example, be monitored by the local planning authority.

We invite views from consultees on whether there is a case for giving the Secretary
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of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
It may be appropriate in some cases for water companies to be responsible bodies
where the primary purpose of the covenant is to safeguard water resources.

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
The management of a covenant should be capable of being transferred.
Where the responsible body is replaced by a new body, or absorbed into another one
the covenant should be transferred to the replacement body.
Where the responsible body is in the public sector and not replaced, responsibility for
the covenant should be transferred to the sponsoring department (Welsh Ministers in
the case of Natural Resources Wales).
If the responsible body is a charity, responsibility should pass to another charity with
similar aims to the original one.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
The ultimate holder should be the Welsh Ministers in Wales.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
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(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40

Yes and also to provide public access(perhaps for a charge), provided that this does
not compromise the conservation objectives

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Responsible bodies are already held to account in many ways, both formally via their
own governance arrangements and by the media and public opinion, and an
additional mechanism is therefore not considered appropriate.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Yes

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes, and only in writing. Clarity of intention and responsibility is essential.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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Yes

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
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Yes

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
One department should formulate the guidance and model terms to ensure
consistency.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Natural Resources Wales regularly learns of people who have purchased land
without doing a local search, and have therefore not known that the land purchased
included a Site of Special Scientific Interest (SSSI are registered as a local land
charge). To avoid this happening with conservation covenants we therefore suggest
that covenants are recorded with the Land Registry, in the same way as other
covenants.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Yes

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
It is not uncommon for land managers and statutory bodies to have to take account
of different, competing and in some cases conflicting statutory requirements when
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deciding what to do (for example land may be both a Scheduled Ancient Monument
and a Site of Special Scientific Interest). This should be manageable where there is
a covenant.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
It is suggested in a number of places in the consultation paper that a covenant could
require a responsible body to make payments to the landowner. While there may be
instances where a responsible body is on occasion willing to assist the landowner in
meeting his obligations under a covenant, no public body can agree to a perpetual
covenant that commits it to making such payments in perpetuity. It is unlikely that a
charitable body would be prepared to do so either.
The management actions required will vary according to the interest of the site and
objectives of the covenant, and could include regular maintenance of structures such
as fences, hedges, walls, buildings and bridges, grazing and mowing of grassland,
management of watercourses, and woodland management. In addition to regular
annual maintenance work occasional capital projects to replace worn out structures
or improve facilities may also be required.
Landowners may on occasion seek external funding, for example via grants or
management agreements to help them manage the land. If external funding is
granted for something not required by the covenant, but compatible with it, there
should be an additional public benefit.
The cost and burden on staff time in agreeing management agreements is likely to
be prohibitive to a public body.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
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Yes
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Wherever practical the court should require a breach to be remedied by doing
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whatever work is required to repair or restore the property.
If this is not possible because an asset has been permanently lost damages could
perhaps be equivalent to what should have been spent to maintain the asset, or in a
scenario like that described in paragraph 6.49, damages should be at least the profit
resulting from the breach of the covenant.
Also consideration should also be given to a more cost-effective scheme of allowing
the responsible body to fine or caution to avoid court proceedings also.

We provisionally propose that a statutory scheme for conservation covenants should
not include ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Except where it is no longer possible to remedy the breach

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
It depends on the reason why the responsible body has not performed its obligations.
Lack of funding or staff resource may be a significant factor.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
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Yes

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
As explained in the answer to question 10.6 above, we do not think that designation
should be regarded as an alternative to a conservation covenant. Designation may
mean the way land is managed has to be changed, but in few, if any circumstances,
should it totally frustrate the purposes of a covenant, as appears to be envisaged by
7.6
A person making a original covenant will presumably do so in the expectation that his
wishes will not be frustrated by the responsible body unilaterally discharging the
obligations without strong reasons for doing so. While there will undoubtedly be
circumstances when it is appropriate to discharge the covenant, it should only be
done if there is no longer any point to the covenant, and not merely for the
convenience of the responsible body.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes, provided there is good reason to do so, and it is not just for convenience.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
There needs to be safeguards to ensure that a mechanism of this sort is not used to
frustrate the covenantor’s wishes, unless there are very compelling reasons to do so.
For example, a Local Authority which is a responsible body may acquire land to
extinguish the covenant so the land can be used for a different purpose to that
envisaged in the covenant.
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We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Including ‘Preventing the landowner’s enjoyment of the land’ may open the door to
applications for covenants to be lifted to facilitate development

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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Applicants should pay reasonable professional fees incurred by the responsible body

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Yes

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Yes

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Yes

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
We have discussed the National Trust scheme with a colleague who was a National
Trust land agent and he does not think that it does present any advantages over this
scheme.
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We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We agree. The woodland Grants and Regulation arm of Natural Resources Wales
confirm that there have been no new dedications since the 1980s when the last grant
scheme for dedications closed. They would welcome the opportunity to revisit any
extant dedications and discuss whether the landowner wanted to rededicate but
using a conservation covenant should this statutory scheme progress.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Yes

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7

We do not know
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
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Not known

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Yes, there will be a simple mechanism by which private landowners can protect land
and natural resources

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
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We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
We expect that, as the consultation paper states, that covenants on land in the hands
of the parties who entered into it will not incur enforcement costs. As the land
changes hands there is a greater likelihood of infringement and greater need for
enforcement action.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
This may be anywhere between two and ten thousand pounds and is the main
reason why the Board of Natural Resources Wales would make sufficient grant in aid
a criteria of accepting the responsible body role from Welsh Ministers

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
These convenants have new properties such as there being no need for retained
land so there will obviously be the need for bespoke training

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
We have no experience of local authority practices

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
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No we do not agree. Our main concern is the costs incurred in staff training and
enforcement of the regime. Being a responsible body for this statutory regime will be
a significant extra function.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
We do not know

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Not known

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
Not known

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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Costs will include staff time and enforcement action for responsible bodies
Benefits will be a simpler method for individuals to commit land for conservation
purposes.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:
Steel House, 11 Tothill Street, London SW1H 9LJ
Tel: 020 3334 0200 / Fax: 020 3334 0201
If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Howard Sutcliffe
Email address:

Postal address:
AONB Team
C/O Denbighshire County Council
Loggerheads country Park
Mold
Denbighshire
CH7 5LH
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Clwydian Range and Dee Valley Area of Outstanding Natural Beauty (AONB) Interim
Joint Advisory Committee (IJAC)

If you want information that you p rovide to b e treated as co nfidential, p lease
explain to us why you regard the information as confidential:
No

As exp lained ab ove, w e w ill t ake f ull acco unt o f y our exp lanation b ut c annot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
Covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
The covenants would help the Statutory AONB Management Plan deliver some of its
nature conservation and landscape objectives and actions

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
No experience of these

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
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(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No experience

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Only if the landowner was in agreement (written)with the leaser.The 7 year term is
too brief and doesn’t seem to be based on any thing substantive, would prefer to be
looking at a 25 year lease

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
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Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Simply too vague ‘some of the purposes’ it should be a primary purpose/objective.
Prefer the USA Page 30 3.20 (points1-5) it is more explicit and concise.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
Fine but again ‘some of the objectives’ to vague! Would prefer to see ….’Primary
objective is to…’

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
(1) Yes
(2) Another constituted organisation with similar objectives.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
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(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Again a tighter definition would be preferred as per the USA Model

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
There is a role for Local Authorities, perhaps this could be a specific role for Local
Access For a. Within AONBs and National Parks this could be a role for their
conservation committees

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Yes

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.14
Yes , still maintain that a 25 year minimum term would be beneficial

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Two exceptions?

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
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Yes

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Agree, include AONB Committee/Officers

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Yes

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
This is not formal enough it must be published and held locally, suggest the Local
Authority. They do this already with the Common Land register and the Definitive
Map

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
No, but close consultation to cross reference and inform other designations (and their
owners)should be undertaken

We invite consultees’ views on how obligations under a conservation covenant
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should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
(1) Monitoring and reporting (should be done locally)
(2) Yes

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Yes

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
As a last resort yes

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
(2) The payment of costs to the Responsible Body for any legal action should be
recoverable

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
Yes firstly the Statutory Body and as a final resort the Government

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.61
Yes

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Yes

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
No

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Subject to statutory consultation with a defined group of other interested parties

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
No, it may be sold again and the ‘conservation’ status of the land would be lost

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Subject to statutory consultation

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Subject to statutory consultation

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Yes to cover costs if for example some organisation is continually coming back to the
above for modification

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
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conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
No

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Yes

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Not unless it was in the ‘National Interest’ must be full local consultation

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No the covenants did not foresee that farming would destroy many hectares of
upland heather through modern farming techniques. Farmers in 1937 tended to be
more extensive than intensive

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
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Yes

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Yes

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Yes

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
unknown

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
unknown

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
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Yes, also check out the health benefits

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Not necessarily

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
-

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
The value to wildlife should increase and therefore make the area more desirable. It
would mean secure boundaries to neighbours away from the threat of development.,
so would increase property values.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Administration part time duties added, inspection and monitoring minimal

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
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Negligible with the originator of the covenant, perhaps more after a change of
ownership of the land

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Unknown

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Yes

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Yes

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Yes

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
-

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
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£1,500+ an example could be diversion orders for public rights of way

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
-

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Legal fees, monitoring and administration
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Dr. Walters Nsoh
Email address:

Postal address:
School of Law
University of Dundee
Dundee DD1 4HN

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
These comments are made on a personal basis and do not represent the views of
any institution or organisation.

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
There are various ways in which covenants can be used. They can be used to make
the conservation obligations under short-term management agreements permanent.
They can also be used as an instrument for the delivery of the existing agrienvironment schemes. There is further potential in using covenants as a vehicle for
securing the delivery of ecosystem services, whereby private companies that rely on
the natural resources such as water and governments that seek to protect the natural
environment, control land use and management practices around such areas. The
Catskills mountain/New York City watershed management system is an example of
such an arrangement, and there are other examples particularly in the UK, which I
am aware have been referred to by other consultees, that could utilise covenants to
deliver ecosystem benefits.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
No comment.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
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(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
I am not well positioned to comment on this, but it would seem to me that
conservation covenants, with the necessary safeguards of monitoring and
enforcement, would be an effective way of securing an offset site for the long-term.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Agreed.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No substantive knowledge of the Scottish system to comment.

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Agreed.
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But as the obligations are perpetual, the position of the landowner must also be
considered. This is particularly important for land under a lease, although sometimes,
the freeholder can be different from landowner.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Limiting the number of bodies that can hold conservation covenants will simplify the
supervision of the mechanism, but problems might be encountered with local
authorities who may not always strike the right balance between conservation and
other development objectives.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
There might be case to be made here particularly for those for-profit companies
engaged in the provision of a service that has a public interest connotation, e.g. a
water supply company responsible for public water supply, but not for the provision of
bottled water. In such a case the line between what is in the public interest and what
is not will have to be clarified.
That said, would there be a possibility for responsible bodies working with the private
companies (e.g. acting as agents with funds from private companies) to create
conservation covenants to secure the delivery of ecosystem services?
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We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Agreed, as this will deal with any eventualities arising from future changes to the
existing bodies.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
There should be a holder of last resort and the Minister designating the responsible
bodies should take responsibility in deciding who the covenant should be transferred
to.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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Agreed.
The phrase ‘for the public benefit’ however, needs to be clearly defined, especially if
for-profit companies are to be given the powers to create conservation covenants,
and if they are to be used as a vehicle for the delivery of other schemes such as
payment for ecosystem services.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
This will depend on the range and number of responsible bodies that are able to
create covenants and the rate of uptake of such agreements. There might be need
for public oversight if for-profit and not-for-profit bodies are given the powers to
create covenants.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Agreed.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Agreed as they are meant to be enduring to deliver the desired outcomes.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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Agreed.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agreed.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Agreed, but should there be a provision for covenants to be entered jointly by
leaseholder and landowner and/or for the leaseholder to obtain the written consent of
the landowner if the obligations of a conservation covenant conflict with the terms of
his or her lease?

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Agreed.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.22
Agreed.
This is necessary, particularly on issues such as monitoring, evaluation and review of
implementation.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
To avoid the proliferation of different guidance notes by different bodies, the Minister
should formulate the guidance. The formulation process should however, be open to
consultation with the public, responsible bodies and conservation organisations.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Given the need for successors in title to be able to find out about the details of the
statutory burdens on the land, this is an acceptable proposition.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Agreed.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
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If the covenant is created today when the rules are known, there should be no
difficulty. In the future however, there might be difficulties in reconciling the two if the
statutory designation changes because of a change in the rules.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
In some cases specific management action might be needed to deliver the objectives
of the conservation covenant, while in others it might not. Since the obligations under
covenants are intended to be perpetual, agreeing on specific management action
might prove problematic without the flexibility of being able to adjust to any changes.
In such cases, a separate management agreement with specific management
obligations agreed from time to time would be appropriate alongside the covenant. In
so doing, if there is a change in ownership during the term of the management
agreement, and the obligations of the agreement cannot be enforced on the
successor in title, the new owner will still be obliged to meet the obligations of the
covenant.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Agreed, but there should be power of entry for the holder of the covenant to monitor
compliance.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Agreed, but the obligations and degree of breaches, particularly those relating to
permitting or suffering someone else to do so, would have to be made very clear in
the agreement from the start.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
There should be provision for other attempts to be made to resolve the matter before
seeking a final injunction from the court, which can sometimes mean an undue delay
with further harm to biodiversity while waiting for conclusive evidence that there has
been a breach.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
See point made immediately above.

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
In cases where an incentive (financial, etc.) has been provided, one option might be
to order a refund with interest of any payments (tax relief or subsidies) that may have
been provided.
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We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Agreed.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
The Minister with the powers to designate the responsible bodies should have the
power to enforce conservation covenants. However for practical reasons, these
powers may be delegated to statutory conservation bodies that may be better
equipped to enforce the covenants where the holder has failed or is unable to do so.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Agreed.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10

Page 12 of 20

This could be the case if the responsible body is exclusively devoted to conservation.
However, the range of responsible bodies proposed here is very wide to include
bodies like the local authority whose objectives may sometimes not align with
conservation. While a conservation covenant should not make developing land
impossible, Ministers and local authorities should not also be able to discharge the
obligations contained in it without appropriate scrutiny.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
If the purpose for which conservation covenant was created is no longer valid, the
responsible body should be able to apply to the Land Tribunal which must determine
whether or not the circumstances are appropriate for a discharge of the covenant.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Even for minor modifications to the terms of the covenant, there should be
safeguards in place, either through the Court or other means, to protect the
conservation interest from the pressure to use the land for other purposes.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
If the responsible body is a conservation-focused body, this may be possible.
However, where the holder of a covenant is responsible for multiple activities, there
should be safeguards to ensure that rather than the covenant ceasing automatically,
the land is not put to different use without appropriate scrutiny to determine the
whether the grounds for a discharge are valid.
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We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agreed.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Agreed.
With respect to (6) the modification or discharge should only be made once the
alternative scheme is already in place, not in anticipation. How would equivalence be
measured?

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
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Consultation Paper, Chapter 7, paragraph 7.68
Where the responsible body has paid for initial work to implement management
changes that will now not be allowed to develop and deliver the intended
conservation benefits, the money spent should be recovered from those now
benefiting from the implemented changes.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Unless there is an alternative arrangement for scrutiny, the responsible body
(especially the multi-purpose bodies) should have to apply to the Tribunal for
modification or discharge of a conservation covenant.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Agreed.
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
No comment.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
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No comment.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Agreed.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Agreed.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
No strong view, although it cannot be said for certain that they will be more widely
used in rural areas than in urban areas. In rural areas, conservation covenants are
likely to be used more for nature conservation, while in urban areas they may be
used more for other conservation purposes (e.g. building conservation).

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
The level of uptake will depend on a number of factors: incentives (financial, etc.)
available for signing up and whether the scheme for which they are being used is a
voluntary or mandatory. If covenants are envisaged as a vehicle for biodiversity
offsetting and the delivery of ecosystem services to private companies and others,
they may be widely used.
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Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
There is potential for significant financial benefits to developers if the scheme is
expanded to include for example, use to secure the delivery of ecosystem services.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Agreed, but the green economy might benefit more if the scheme is expanded to
include for example, use to secure the delivery of ecosystem services.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
No comment.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
No comment.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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As a statutory burden on land, a conservation covenant is likely to affect negatively
the future economic value of land, but certainly not the ecological and social values.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
No comment.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
No comment.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment.

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment.

Do consultees agree that the transitional impact on responsible bodies would be
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minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No comment.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment.

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment.

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
The scheme offers the potential to foster a sense of community in a way that topdown environmental regulation would not achieve.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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No comment.
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Sent:

03 July 2013 10:12

To:
Subject:

TRIM: FW: Conservation Covenants project

Follow Up Flag: Follow up
Flag Status:

Purple

Dear Mr Kirby,
Thank you for your interest in the Law Commission’s conservation covenants project. We are
grateful for your response to our consultation, and will take it into account when formulating our
final recommendations.
Please note that your consultation response may be published or disclosed by the Law
Commission (for example, in Law Commission publications, or in accordance with the access to
information regimes such as the Freedom of Information Act 2000 and the Data Protection Act
1998 (DPA)). We will also include a list of all respondents' names in any final report that we
publish.
Kind regards,

From: Paul Kirby
Sent: 28 June 2013 04:44
To: LAWCOM Property and Trust
Subject: Conservation Covenants project

]

To whom it may concern
I am writing from the office of the Queen Elizabeth the Second National Trust in New Zealand. I saw your
consultation paper on Conservation Covenants and was interested in following your progress. The Queen
Elizabeth the Second National Trust open space covenant achieves a very similar objective to your proposed
conservation covenant. I note the date has passed for submissions, however I thought I would make contact
with your office for future reference.
The Queen Elizabeth the Second National Trust enters into voluntary covenant agreements with landowners
for the purpose of protecting areas of open space on their land. Open space is broadly defined in the Act
but open space covenant agreements have been used most commonly for conservation purposes due to the
demand and interests of New Zealander landowners in conservation.
We have been very successful in New Zealand in continuing to attract landowners into entering into
covenant agreements without coercion or compulsion. We do offer a contribution to set up covenant set up
costs. We are reliant on government funding but are looking to build commercial relationships and other
sources of income. We have very good relationships with landowners and are by far the preferred legal
protection vehicle for private property landowners in New Zealand. The key to our success is that we offer a
voluntary conservation service to landowners that is not seen as being connected to the state.
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Covenant management is in the hands of the landowner, however to be effective we offer practical advice
and assistance. This is an area in which we struggle with due to resourcing.
We have made only one court appearance to date about our covenants which is still in progress and over an
interpretation issue. We have had many disputes but these are generally resolved through settlement
agreements. We see enforcement issues increasing due to the increase in secondary landowners who are
bound by the covenant but don’t take an interest in it, pressure on land development and changing land use.
If you have any questions or if we can be of any practical assistance to you please do not hesitate to contact
me.
regards

Paul Kirby
Legal Counsel
QE II National Trust
138 the Terrace
PO Box 3341
Wellington

QEII National Trust Openspace New
Zealand - Nga

This email was received from the INTERNET and scanned by the Government Secure Intranet antivirus service supplied by Vodafone in partnership with Symantec. (CCTM Certificate Number
2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal
purposes.
This e-mail (and any attachment) is intended only for the attention
of
the addressee(s). Its unauthorised use, disclosure, storage or
copying
is not permitted. If you are not the intended recipient, please
destroy all
copies and inform the sender by return e-mail.
Internet e-mail is not a secure medium. Any reply to this message
could be intercepted and read by someone else. Please bear that in
mind when deciding whether to send material in response to this
message
by e-mail.
This e-mail (whether you are the sender or the recipient) may be
monitored, recorded and retained by the Ministry of Justice. E-mail
monitoring / blocking software may be used, and e-mail content may
be
read at any time. You have a responsibility to ensure laws are not
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broken when composing or forwarding e-mails and their contents.
The original of this email was scanned for viruses by the Government Secure Intranet virus scanning
service supplied by Vodafone in partnership with Symantec. (CCTM Certificate Number
2009/09/0052.) On leaving the GSi this email was certified virus free.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal
purposes.
This email was received from the INTERNET and scanned by the Government Secure Intranet antivirus service supplied by Vodafone in partnership with Symantec. (CCTM Certificate Number
2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal
purposes.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Rolf Brown
Email address:

Postal address:
c/o Merthyr Tydfil CBC
Room133, Unit 5,
Pentrebach,
Merthyr Tydfil
CF48 4TQ
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Merthyr Tydfil Biodiversity Partnership & Merthyr Tydfil Environment Partnership
(collated response)

If you want information that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, we will take full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Based on knowledge of existing need:


Landowners not requiring/able to use whole parcels of land economically or
for the purpose purchased but being liable for maintenance able to permit
land/feature management for fixed periods with little input



Statutory bodies with insufficient resources, or ability to gain resources, for
management of land for conservation or heritage



Planning obligations/agreements (S106) for compensation of land lost due to
development; added security and long-term management support: added
certainty of compensatory measures being fulfilled over longer-terms than
currently possible



Trade/swap land for development where long time period is required for
mitigation/compensation prior to development commencing (related to above
point but temporally different)

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
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Unsure of specific terminology however Section 106 agreements may rarely be
enforced where the matter becomes one of land management and seasonality of
stock grazing for example (relies on landowner/beneficiary ‘goodwill’ or constant
checking): no third party involvement enforceable. Weak upon land transfer, often
used as a method to dispose of commitment to another party further complicating
enforcement.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
1) Currently by Section 106 legal agreement but this is very limited
2) These methods are not deemed to be satisfactory in most cases; only for
minor offsetting schemes that do not require management in the medium to
long term.
3) Undoubtedly for a range of reasons.
4) Involvement of management of land by other sectors/organisations; longerterm security and planning leading to increased ability to consider offsets and
permit development, clarity of land use/management, purchase/sale/swap
(and management) of offset land prior to development possible

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
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(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
1) Partly but only very generally as there may be requirements under separate
legislation under certain circumstances
2) Examples do not spring to mind but flexibility is important
3) Certainly critical or else not worth implementing.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
N/A

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Yes

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
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(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Agree to all.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
Strongly disagree.
The purpose of Conservation Credits is clear and explicit: profits may be made on
specific features however this must be on a not for profit basis as any such system
may not function holistically; the ‘profits’ from one area may be required to
reasonably subsidise conservation from another area and this may change with time.
The ‘cherry picking’ of sites must not impact upon the non-engagement of
Conservation Credits on other sites as the remaining sites may only be seen as
financial losses indefinitely which even large, well-organised charities/not for profit
sectors will avoid: examples of

in this position rendering valuable

sights worthy of protection being refused.

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Agree.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
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Consultation Paper, Chapter 4, paragraph 4.29
A relevant statutory body; either local or national. Such landholdings must then be
listed publically for a relevant organisation to consider holding.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Agree.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Not required as public benefit should be explicitly stated.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Agree.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
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Agree.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agree.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agree

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Agree

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Agree
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We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Agree

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Conservation Organisations.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Yes

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Yes

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
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No, although potentially to avoid minor conflicts it would be wise to indicate a priority.
Example: where a Conservation Covenant exists on a statutory designated site the
newest signed and agreed management proposals on either side would take
priority/update existing agreements. Some statutory designations may be more likely
to have a focussed change in management (after observing impacts) that
Conservation Credits are to be revisited.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
See above for issues but clearly management agreement should be additionally used
in order to make sensible and required changes to be agreed and implemented by
relevant parties.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15

Agree
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
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Agree
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Agree

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41

Agree
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Agree

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
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Agree

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
It should have the power to enforce or else this may become a significant ‘get out
clause’. There should also be the option to pass on the clause or management to
another responsible party.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61

Agree.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Agree

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Not experienced enough to comment.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Disagree. The management (i.e. actions) may be modified, the purpose need not be,
there is a clearly stated ability to go further than what is required.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Strongly disagree.
There are many examples of a responsible body, at times not acting in an
appropriate manner as regards conservation generally. A responsible body may have
several responsibilities and, at any one time, conservation may not be a priority (or
even a requirement). The cessation of the covenant would effectively render any
action relating to the land being subservient to whatever the current priorities of the
responsible body are, potentially undoing any Conservation offsetting as was
planned for in the long-term.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agree

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
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(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Agree

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
No.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Agree

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
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Agree

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Strongly Disagree. Other conservation covenants will be forthcoming in such
circumstances rendering this aspect non-required, indeed clearly benefitting public
interest (or preventing net public loss) in large schemes.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
Agree

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Agree

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Agree.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

Page 15 of 19

Agree.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
After an initial period where landowners self desire covenants the standard rate
would be low.
In terms of Merthyr Tydfil CBC and Planning this would be used less than once per
annum and at approximately the same rate as Section 106 agreements would be
used; lowering the volume of these.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Strongly agree.
Financial benefits are clear for public, private and voluntary sectors. There may be
less complex barriers for developers/easier options, increased public land and health
benefits, increase in land resource management for conservation, far clearer longterm land management compensatory measures not currently able to be considered
due to high future uncertainty.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
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Strongly agree.
This is a presentation in and of itself. Locally there is a cross-sector agreement that
investment in and management of the local environment benefits local health,
community, economic/tourism, development and industry. Whilst the uses are difficult
to disassociate there is clear scope and evidence to show they can work more
collaboratively saving/creating millions (Merthyr Tydfil). Impacting positively upon
reduction of costly local health problems (obesity, cancer, mental health), increasing
community cohesion, increasing tourism and private inward investment resulting in
sustainable development. Clear monetisation is crude as the multiple impacts and
factors cannot realistically be separated with reasonable degrees of accuracy and
benefits are long-term. Based on 25 years in Merthyr Tydfil CBC Environmental
investment combined with benefits are in the higher tens of millions.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Agree.
Local example of Anglers wishing to manage land for nature conservation via wildlife
trust failing due to legal beaurocracies and costs (better spent managing).

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Agree.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
Increase value of neighbouring properties.
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We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Entirely dependent on the specifics of the organisation and complexities.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Likely in only a small minority of cases.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Unknown

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Unknown

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Agree

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Agree
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Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
Agree

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Unknown

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
Unknown

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Strongly agree
Lots of local evidence of this in the case of a deed of dedication on a piece of land
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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Feature Article: Retrospective Application of the Defra
Biodiversity Offsetting Metric to a
Development Project in Dudley

Retrospective Application of
the Defra Biodiversity Offsetting
Metric to a Development Project
in Dudley, West Midlands
John Box CEnv FIEEM
Associate, Atkins Limited

Summary
The retrospective application of the Defra
biodiversity offsetting guidance currently
being trialled in pilot schemes in England
to a development project granted planning
permission in 2009 demonstrates that the
agreed ecological compensation for the loss
of semi-improved neutral grassland broadly
accords with the current Defra guidance.
The exercise raises issues in relation to the
process of biodiversity offsetting that need
to be addressed.

Figure 1

Red boundary: Development sites
(Site A and Site B).
Pale yellow shading:
Coombeswood SLINC.
Blue diagonal hatching over dark
yellow shading: Coombeswood
North & South SINCs.
Blue boundary: Land subject to
lease to Dudley MBC.

Biodiversity Offsetting
Biodiversity offsetting is a market-based
system for conservation activities involving
measurable actions designed to compensate
for residual negative impacts on biodiversity
from project development after avoidance
and mitigation measures have been
implemented. The goal of biodiversity
offsetting is to achieve no net loss, or
preferably a net gain, for biodiversity with
respect to species, habitats and ecosystem
services (Parliamentary Office of Science and
Technology 2011, Tew 2012, the Business
& Biodiversity Offsets Program http://bbop.
forest-trends.org.uk).
Possible methods for comparing losses and
gains for biodiversity offsetting purposes were
set out in a series of papers in In Practice by
Treweek et al. (2010), Temple et al. (2010)
and Burrows et al. (2011). Their general
habitat-based metric has been adopted
by Defra for the biodiversity offsetting
schemes being trialled in pilot schemes
in England from April 2012 (www.defra.
gov.uk/environment/natural/biodiversity/
uk/offsetting). Guiding principles for the
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Defra biodiversity offsetting scheme (Defra
2011a, 2011b) include the expansion and
restoration of habitats in perpetuity as well
as contributing to enhancing ecological
networks in England by creating more, bigger,
better and joined up areas for biodiversity
(Lawton et al. 2010, National Planning Policy
Framework 2012 para 109).

a new sports club (with cricket pitch and
bowling green) and new school pitches on
a separate site. Planning permission was
granted by Dudley Metropolitan Borough
Council on 16 September 2009 to St
Modwen, a developer which specialises
in the regeneration of brownfield and
urban environments.

The Defra Biodiversity Offsetting
Metric

The major negative impact on biodiversity
from the proposed development was the
loss of 3.2ha of species-poor semi-improved
neutral grassland within the Coombeswood
Site of Local Importance for Nature
Conservation (SLINC) (Figure 1). This loss of
habitat required compensation measures. The
on-site compensation measures comprised
the creation of species-rich neutral grassland
(1.05ha), the planting of trees and scrub, and
the creation of narrow, linear reedbeds as
part of a sustainable urban drainage scheme
designed to reduce nutrient levels resulting
from fertilisers applied to the cricket pitch and
bowling green. The off-site compensation
measures included: a) the lease by Dudley
MBC of the Coombeswood North Site of
Importance for Nature Conservation (SINC)
(some 6.2ha) from St Modwen for 50 years
(Figure 1), b) an understanding that this land
would be declared a statutory Local Nature
Reserve, and c) a lump sum payment for
habitat enhancement measures. This SINC
comprises semi-improved neutral grassland,
unimproved neutral grassland, unimproved
acid grassland, woodland, scrub and a rock
exposure.

A habitat-based metric that is a function of
‘distinctiveness’ and ‘condition’ and area
is used to derive a biodiversity offset value
for each of the habitats lost due to impacts
and for the habitats created or enhanced
through biodiversity offsetting (Defra 2012).
Habitat distinctiveness has three categories:
low (e.g. intensive agricultural land), medium
(semi-natural habitats) and high (habitats in
the England Biodiversity List (2010)). Habitat
condition can range between 1 (poor) and
3 (good) and is based on the condition
assessment tool used for the Higher Level
agri-environment Scheme (HLS) (Natural
England 2010). Demonstrable biodiversity
gains can be generated by creating new
habitats, by improving the condition of
an existing habitat, or by increasing the
distinctiveness category of a habitat (e.g.
creating habitats on agricultural land).
Table 1 below shows the matrix used by the
Defra biodiversity offsetting pilot scheme
for calculating the biodiversity offset score
for each unit area of a given habitat using
the three categories of distinctiveness and
condition (Defra 2012).

The loss of habitats within the development
sites was predominantly semi-improved
neutral grassland with some bramble scrub
(total 3.4ha, both habitats are ‘medium’
distinctiveness as not priority BAP habitats
and were assigned to ‘moderate’ condition).
The calculated biodiversity offset value was
26.96 (see Table 2 for workings).

Retrospective Application of the
Metric

order to provide a margin of safety to allow
for the uncertainties involved in natural
ecological processes (e.g. colonisation, natural
succession) and in the techniques of habitat
creation, enhancement and restoration. The
technical guidance for the Defra biodiversity
offsetting scheme (Defra 2012) proposes the
cumulative application of risk multipliers to
the biodiversity offset value to allow for a)
the risks in terms of delivery of the offsetting
habitats (e.g. uncertainty in the effectiveness
of the techniques for creating or restoring
habitats), b) the spatial risks (e.g. changing
the location of a habitat may affect its
biodiversity value), and c) the temporal risks
(e.g. time taken for the offsetting habitat
to reach the required quality). This riskadjusted biodiversity offset value for the
habitats to be lost will generate a higher
offset value to be obtained through the
compensation measures.
Only two of the three Defra risk multipliers
are required for the Coombeswood case
study. Firstly, a delivery risk multiplier of
1.5 is required for the creation of speciesrich neutral grassland (‘medium difficulty’,
Appendix 1, Defra 2012) to replace the
species-poor neutral grassland that was lost.
Secondly, a time multiplier of 1.4 is required
on the basis that the compensation measures
can reach the desired habitat quality within
10 years. There is no requirement for a
spatial risk multiplier as the locations for the
offsetting measures are in close proximity to
the development sites (Figure 1) and are all
within the Coombeswood Green Wedge.
The overall risk multiplier in the case study
would be 2.1 (1.5 delivery risk multiplier
x 1.4 time multiplier).

Low

Medium

High

Score

2

4

6

Good

3

6

12

18

Moderate

2

4

8

12

The biodiversity compensation package
comprised on-site and off-site measures. The
on-site measures were the creation of various
habitats, predominantly species-rich neutral
grassland, with a total predicted biodiversity
offset value of 16.79 based on the habitats
attaining a ‘good’ condition (Table 2). The
off-site measures included enhancement
of the habitats within the SINC, including
conversion of areas of scrub to acid grassland
and neutral grassland, that are predicted to
increase the existing biodiversity offset value
by 32.80. The total biodiversity offset value
of the on-site and off-site compensation
measures is 49.59. The overall gain:loss ratio
is 1.84 to 1 (49.59 gain to 26.96 loss).

Poor

1

2

4

6

This ratio is less than the overall risk multiplier

This biodiversity offsetting system was
applied retrospectively to a case where both
on-site and off-site biodiversity compensation
measures were used in relation to the impacts
on biodiversity of a development project in
Coombeswood, near Halesowen in Dudley
(West Midlands). The development included

There is a general principle in biodiversity
compensation schemes that the biodiversity
gains, however measured, should always
be greater than the biodiversity losses in

Table 1. Distinctiveness and condition matrix

Distinctiveness
Condition
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Change in
biodiversity
offset value

Biodiversity
offset value

Area (ha)

Biodiversity
offset score/ha

Condition

Distinctiveness

Biodiversity
offset value

Area (ha)

Biodiversity
offset score/ha

Condition

Distinctiveness

Table 2. Calculation of biodiversity offset value

Habitats enhanced in SINC
Existing state of habitats

Predicted state after habitat enhancement

Neutral grassland
(non BAP)

med

mod

8

2.22

17.76

med

good

12

2.22

26.64

8.88

Unimproved
neutral grassland
(BAP)

high

mod

12

0.75

9.00

high

good

18

0.91

16.38

7.38

Unimproved acid
grassland (BAP)

high

mod

12

0.58

6.96

high

good

18

1.07

19.26

12.30

Woodland (BAP)

high

mod

12

0.64

7.68

high

good

18

0.64

11.52

3.84

Young birch
woodland (non
BAP)

med

mod

8

1.08

8.64

med

good

12

0.70

8.40

-0.24

Scrub (non BAP)

med

mod

8

0.48

3.84

med

good

12

0.44

5.28

1.44

Other habitats
(bracken, ruderal,
rock exposure)
(non BAP)

med

mod

8

0.46

3.68

med

good

12

0.24

2.88

-0.80

6.21

57.56

6.22

90.36

32.80

Total

Habitats created on development site (predicted state)
med

good

12

1.05

12.60

Scrub & trees

med

good

12

0.31

3.72

Reedbeds

high

good

18

0.03

0.47

1.39

16.79

Neutral grassland

Total

Habitats lost on development site (existing state)
Neutral grassland

med

mod

8

3.24

25.92

Scrub (brambles)

med

mod

8

0.13

1.04

3.37

26.96

Total
of 2.1 derived from the Defra guidance,
but this 2.1 multiplier is based on the
compensation measures being solely for the
creation of species-rich neutral grassland.
However, the delivery risk multiplier for
habitat enhancement or restoration of the
habitats in the SINC is 1 which is lower
than the multiplier of 1.5 for the creation
of species-rich neutral grassland in this
case study (Appendix 1 Defra 2012). In
addition, the proposed change from a SINC
designation to a statutory LNR and the
change in tenure for 50 years from private
land to public land as a nature reserve were

Gain to Loss ratio
49.59 [32.80 + 16.79] to 26.96 = 1.84 to 1

seen by Dudley MBC as very positive changes
for nature conservation. Both were taken into
account in the planning agreement reached
between St Modwen and Dudley MBC.

Conclusions and Questions
This retrospective application of the current
Defra biodiversity offsetting guidance now
being trialled in pilot schemes in England
(www.defra.gov.uk/environment/natural/
biodiversity/uk/offsetting) provides an
opportunity to look at biodiversity offsetting
in a broader context. The Coombeswood
case study demonstrates that the agreed

ecological compensation for the loss of
semi-improved neutral grassland based on
professional judgement broadly accords with
the present Defra methodology which uses
a more quantitative approach. Secondly,
the Defra guidance for biodiversity offset
value makes use of a surrogate ‘metric’
that is a function of habitat distinctiveness,
condition and area. In this context, habitat
distinctiveness and condition are being used
as a proxy for the biodiversity value (which
takes a range of ecological characteristics
into account). A good argument can be
made that the biodiversity offsetting process
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should take account of the social and
community value and the economic value of
the ecological resources as well as biodiversity
value (e.g. section 3 IEEM 2006). Thirdly,
the quantification of risks involved with
the delivery of habitat creation, restoration
and enhancement is particularly interesting
because it provides an initial attempt to
quantify the subjective judgements that are
currently used by experienced ecologists to
determine the likely success of ecological
mitigation and compensation measures and
what ratio of habitat area gained to area
lost should be sought (in practice, usually
around 3:1). This will provide a focus for
ecological research.
This case study has highlighted a number
of questions that need to be addressed if
biodiversity offsetting is to be more widely
applied to compensation measures for
development projects:
a) How to take account of species. For
example, the valuation of species in
biodiversity offsetting, their responses to
habitat loss at a development site, their ability
to colonise a new offsetting site. Burrows et
al. (2011) provide an interesting example of
using the biodiversity offset system for bats.
b) How to take account of ecological
functions such as wildlife corridors. Could the
biodiversity offsetting metric evolve into an
ecosystem services metric?
c) How to take account of social and
community values for habitats and sites that
are islands of greenspace in urban areas or
well-used local areas of greenspace (and
other ecosystem services).
d) How to take account of designations
such as SLINCs, SINCs and LNRs. These
designations are important in that they
provide formal recognition of the nature
conservation value of a site. Indeed, the
designation of a site used for biodiversity
offsetting could assist in a) the generation of
the very long term revenue funding for the
habitat management that will be required
with biodiversity offsetting schemes, and
b) the long-term protection of such sites to
ensure that previous compensation
measures are not lost through new
development projects.
e) How to increase the precision of the delivery
risks and the values of the risk multipliers.
f) How to ensure the very long-term revenue
funding required for the management of
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.

Page 1 of 47

The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name: Nancy A. McLaughlin, Robert W. Swenson Professor of Law

Email address:

Postal address:
University of Utah SJ Quinney College of Law
332 South 1400 East, Rm 101
Salt Lake City, UT 84112
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30

Some General Thoughts
Please consider all of my comments as suggestions only and forgive any
unwarranted assumptions I might make based on my US-based experience and lack
of great familiarity with the laws and practices in the UK and Wales.

Although you don’t ask the question, you might consider renaming the instrument a
“conservation restriction.” In the US we are struggling with trying to disentangle
“conservation easements,” which are created for the benefit of the public and heavily
invested in by the public, from the confusing and problematic common-law baggage
that accompanies traditional “easements,” which are generally arrangements
between private parties that do not involve the public interest or a public investment.
Doctrines applicable to traditional “private” easements are often inappropriate as
applied to conservation easements because they do not take into account the public
interest or investment, and they developed to facilitate the marketability and
development of land, rather than to ensure the protection of environmental and
heritage values on behalf of the public. It may be that the term “covenant” as used in
England and Wales carries with it similar inappropriate common-law baggage.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47

Page 3 of 47

In the US, before legislation was passed in a particular state authorizing the creation
and enforcement of conservation easements held in gross (such legislation now
exists in some form in all 50 states), conservation organizations acquiring
conservation easements would also acquire a small “anchor parcel” adjacent to the
land burdened by the easement. This was a “work around” the rule that negative
restrictions on the use of land were not enforceable over the long term unless they
benefited another parcel. The very nature of this work around, which was engaged in
merely to satisfy the form needed to ensure the easement would be enforceable
under the common law, but was without any effective substance (the anchor parcels
were very small), convinced lawmakers to enact legislation sweeping away the
common law impediments to the validity of in-gross land use restrictions in this
special context. However, for the most part US lawmakers were willing to relax the
rules requiring a benefited parcel only where (i) the in–gross conservation easement
is created for one of the conservation purposes set forth in the statute, and those
purposes are intended to benefit the public and (ii) the easement is held by an entity
organized and operated to benefit the public (a charitable organization or government
entity). Moreover, these in-gross conservation easements, where they are perpetual
(as many are), generally may be extinguished through condemnation or upon a
finding by a court that continuing to protect the conservation values has become
impossible or impractical due to changed conditions. So, while these perpetual
easements provide substantially permanent protection, they (i) will give way to a
higher public need (through condemnation) and (ii) are extinguishable by an
independent third party (a court) if they are no longer accomplishing their intended
purpose.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Page 4 of 47

Consultation Paper, Chapter 2, paragraph 2.54

It seems that biodiversity offsetting using conservation covenants would be a good
investment for the public only if the protection of environmental values is permanent,
given that the development that is permitted as a result of the offset will be effectively
permanent (restoration is often impossible, at least on any time scale relevant to
humans). The conservation covenants proposed in the Consultation Paper are not
permanent in that holders would have the unilateral right to modify or discharge the
covenants, and subsequent landowners could petition for modification or discharge
on grounds that include factors that have little to do with continuing to protect the
land’s environmental value. In addition, as proposed, upon modification or discharge
the holder is not entitled to compensation for the value attributable to the covenant to
be used to replace the lost protection of environmental values (i.e., the public
investment would be lost).
I suggest you consider protecting the public investment and the public interest in
preserving environmental values by providing that:
(i) the covenants can be modified by agreement of the property owner and holder
only in manners consistent with their environmental protection purposes and the
holder receives compensation to the extent a modification increases the value of the
burdened land and is required to use that compensation to protect similar
environmental values elsewhere in perpetuity, and
(ii) discharge of the covenants (in whole or in part) is permitted only:
(1) with the approval of an independent third-party based on a determination
that (a) the covenant no longer protects important environmental values due
to changed conditions, (b) the protection of such values on behalf of the
public must give way to a higher public need (in the US, this would occur
through condemnation), or (c) it would be in the public interest to discharge
the covenant with regard to the original protected parcel in exchange for a
new covenant on a different parcel that will provide greater conservation
benefits to the public (a net positive swap),
(2) the holder is compensated upon discharge for the value of the covenant
(typically determined as the difference between the value of the subject
property immediately before and immediately after the discharge) or, in the
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case of a swap, the holder is compensated for the excess (if any) of the
economic value of the original covenant over the economic value of the new
covenant (in each case determined under the before and after method), and
(3) the holder is required to use the compensation to replace lost
environmental values (i.e., to protect similar land elsewhere on behalf of the
public in perpetuity).
In the absence of standards and oversight for modification and discharge and
compensation to the holder, the public interest and investment in the protection of
environmental values through such programs is likely to be lost incrementally over
time. The absence of a requirement that the holder be paid compensation equal to
the value of discharged restrictions or a discharged covenant (which, in the US, can
be worth hundreds of thousands and even multiple millions of dollars) could also
result in large windfalls to property owners and create perverse incentives for
property owners to seek modifications and discharges so they can benefit from the
windfall. See discussion of compensation below.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
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Yes, although I recommend that the statute clearly set forth the different types of
covenants that can be created (e.g., term, terminable, and perpetual) and not rely on
a potentially confusing default rule regarding duration (see discussion of the
categories of covenants in paragraph 5.14 below).
To clarify a point made in the Consultation Paper -- charitable trust law in the US
does not require cy pres/court approval for all modifications to conservation
easements. That body of law, if applicable to a conservation easement, requires only
that the holder administer the easement in accordance with its stated terms and
charitable conservation purposes. In many cases, consistent with best practices,
conservation easement deeds expressly grant the holder and landowner the right to
agree to modifications that are consistent with the purpose of the easement. That
type of “amendment clause” gives the parties substantial discretion to agree to
modify the easement over time to respond to changing conditions, while continuing to
carry out the purpose of the easement. And in many cases, consistent with federal
tax law, a conservation easement provides that it is terminable only in a judicial
proceeding, upon a finding that continuing to use the property for conservation values
has become impossible or impractical, and with a payment of proceeds to the holder
to be used for similar conservation purposes. In such cases, the doctrines of implied
powers, administrative deviation, and cy pres (default rules) are not applicable
because the terms of the deed expressly state how the instrument may be modified
or terminated.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

No comment
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We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7

If this is done, it should be clear in the statute authorizing such conservation
covenants and in the terms of the covenants themselves that they are of limited
duration (a term of years) as opposed to terminable or perpetual.
Conservation easements for a term of years are generally disfavoured in the U.S.
because they often cost the public as much or almost as much as a terminable or
perpetual conservation easement, but they expire after a specified term leaving the
holder with nothing. In the case of both terminable and perpetual conservation
easements, upon extinguishment, the holder is generally entitled to proceeds equal
to the value of the easement (or some significant percentage of that value) and is
obligated to use those proceeds to protect other similar land on behalf of the public.
Thus, the public investment in the preservation of conservation or historic values is
not lost.
However, in the situation you describe, perpetual protection is not possible (the
holder of the leasehold cannot convey more than he/she/it has), so perhaps it would
be beneficial to allow the creation of this type of “term” covenant, but have the public
pay for such covenants on a discounted basis to account for the fact that the benefits
to the public are only temporary, and the public will receive nothing with which to
replace lost environmental or heritage values at the end of the term.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
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(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22

This seems reasonable given the context. Consideration should be given to the
following.
(i) Requiring entities qualifying as responsible bodies to have sufficient financial and
staff resources to monitor and enforce the covenants it holds on behalf of the public
(which should include making at least annual monitoring visits to the property,
maintenance of accurate records, and bringing lawsuits or other enforcement actions
against violators if need be).
(ii) Requiring entities qualifying as responsible bodies to obtain a certain amount of
funds upon the acquisition of each conservation covenant and to place such funds in
a “restricted stewardship endowment fund” to be used for monitoring and
enforcement costs. In the event the entity later ceases to exist, alters its mission, or
otherwise transfers its covenants, the restricted funds attributable to each covenant
should pass to the new holder of that covenant (it is much easier to place “orphaned”
covenants with new holders if they come with some funds for monitoring and
enforcement). Requiring that holders obtain funds to be added to a stewardship
endowment upon the acquisition of each covenant would also help to ensure that
covenants are not acquired on an indiscriminate basis. The funds might be obtained
from, for example, the covenant grantor, funders of the project, fundraising in the
community in which the property to be protected is located, or, in the case of a
biodiversity offset, the developer.
(iii) If a holder fails to monitor or enforce the covenants its holds, or agrees to modify
or discharge a covenant in a manner contrary to the rules you develop to govern
such activities, the holder should potentially lose its status as a responsible body and
its board of directors should potentially be subject to penalties (penalties serve as a
deterrent).

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
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Consultation Paper, Chapter 4, paragraph 4.24

The obligation of for-profit companies to maximize profits for shareholders seems
inconsistent with the fiduciary obligations that should govern the behaviour of an
entity holding a conservation covenant on behalf of the public. Monitoring and
enforcing a conservation covenant can be a costly enterprise for which there is no
expected economic return. Given the different objectives of for-profit versus
governmental and non-profit entities, I think it might be wise to develop a different
tool for use in the for-profit context.

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26

Yes, but the transferee should have to agree to continue to enforce the covenant
consistent with its environmental or heritage purposes, and (as noted above with
respect to paragraph 4.22) it would be ideal if the transferee received the portion of
the transferor’s restricted stewardship endowment attributable to the transferred
covenant.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
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Yes there should be a holder of last resort to avoid loss of the public investment in
the covenants and loss of the important values the covenants protect on behalf of the
public. The holder of last resort would presumably be a government entity. If the
“orphaned” covenants continue to provide benefits to the public and come with
stewardship funding (see paragraph 4.22 above), they should be easier to place with
a new holder.
In the U.S., the relevant state attorney general, in his or her parens patriae role,
generally oversees the placing of orphaned easements with new holders on behalf of
the public.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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Other purposes for which conservation covenants are used in the U.S. are (i) to
protect scenic vistas; (ii) to protect the view of natural lands, water bodies, and the
ocean from highways or other transportation ways or areas frequented by the public;
(iii) to protect undeveloped lands surrounding historic sites (to maintain the historic
“feel” of the site), and (iv) to tie water rights to protected lands to ensure sufficient
water rights remain to enable the land to function as viable habitat for plant and
animal species (this is relevant in arid areas).
Also, in the U.S., some conservation easements are used to protect agricultural land,
both because it can serve as attractive/scenic “open space” and because agriculture
is deemed to play and important role in US society. This has caused some problems,
however, because agricultural activities can be incompatible with protection of
environmental values, particularly habitat, and it is sometimes unclear which
“purpose” should be deemed paramount. Accordingly, before creating a covenant
that will protect agricultural land, consideration should be given as to what purpose
will be paramount—facilitating profitable agricultural practices or protection of habitat
and biodiversity? If facilitating profitable agricultural practices is the paramount goal, I
suggest you use a different instrument – an agricultural covenant – to avoid
confusion and put all parties on notice (including the public) of the purpose of
covenant—i.e., the public should be aware that an agricultural covenant is intended
to protect the land for agricultural use and may permit the degradation or destruction
of environmental values.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
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One aspect of the public oversight system in Massachusetts that was not mentioned
is the Consultation Paper is the use of a “model” or “standardized” form for
conservation easements in the state. Although not all terms can be standardized
(because each property is unique and preservation goals may be different for each
property), standardization of key terms that should not change from covenant to
covenant would greatly facilitate consistent interpretation and enforcement of the
covenants over the long term. The lack of standardization of conservation easement
terms in the US has resulted in increased litigation, difficulty in enforcing ambiguous
terms, and unpredictable interpretation by the courts. I recommend the development
of a Model Conservation Covenant with certain mandated standardized provisions
(and commentary on the intended interpretation of those provisions) – you would
need to provide alternative discharge provisions for term, terminable, and perpetual
covenants (see paragraph 5.14 below).

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
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My concern with this approach that it might mean that the covenants are not treated
as something with any economic value in the hands of the holder. I think that would
be a mistake because it would mean that, when they are modified or discharged, the
public investment in the covenants would be lost and there would be a windfall to the
owner of the burdened property at the public’s expense. The owner of a burdened
property would receive a windfall because that owner was either paid for the
covenant, or received a tax incentive, or purchased the burdened property for its
reduced/restricted value, so he/she has no claim to the value of the covenant, which
is an asset that belongs to and is held on behalf of the public. Moreover, the prospect
of the windfall would create perverse incentives on the part of owners of burdened
properties to seek modification and discharge, contrary to the environmental or
heritage purposes of the covenants.
In the US, treatment of conservation easements as a species of “property” helps to
ensure that, if the easements are later modified or extinguished, the holder will be
compensated (generally in an amount equal to the extent by which the burdened
parcel increases in value as a result of the modification or discharge), and the holder
is obligated to use that compensation to replace lost environmental or historic values
(by protecting other similar land or historic structures). In other words, the public
investment in the easements does not leave the charitable or public sector.
This could perhaps be dealt with by including provisions addressing compensation to
the holder and the holder’s use of that compensation upon modification and
discharge in the statute and in the covenant instruments themselves (so there is no
confusion regarding the holder’s rights to compensation and the manner in which the
holder must use such compensation). The compensation to the holder and the
holder’s use of compensation provisions in the covenants themselves could be
mandated standardized terms.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
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Yes, although some standardization of terms is also advisable (see paragraph 4.49
above).

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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This type of “default to perpetuity” statute has created great confusion and
uncertainty in the U.S. that will take years of court proceedings and statutory
revisions to disentangle. I recommend you avoid adopting this approach and,
instead, provide clear statutory definitions of the types of covenants that are
permissible.
The covenants could usefully be separated into three categories:
1) Term covenants, which automatically expire after a specified term (usually a term
of years). These can be poor public investments, however, because the public
investment in the covenant is lost upon expiration (see paragraph 4.7 above).

2) Perpetual covenants, which may be discharged only when a independent decision
maker (a court) determines that changed conditions have rendered continued
protection of the environmental or heritage values of the property impossible or
impractical (i.e., the purpose of the covenant has been frustrated due to changed
conditions). Upon discharge, the holder should be entitled to compensation equal to
the value of the covenant and required to use that compensation to protect other
similar property. Perpetual covenants should also be modifiable only in manners
consistent with their environmental or heritage purposes. This type of covenant
should be used when the parties (property owner, holder, and the public) desire to
permanently protect the environmental or heritage values of the property (i.e., to
protect those values unless and until they no longer exist due to changed conditions).
It is this promise of permanent protection that has led many landowners in the U.S. to
be willing to make charitable gifts of conservation easements, often at great personal
economic sacrifice to themselves.

3) Terminable (or Dischargeable) Covenants, which may be discharged without a
finding by an independent third-party that changed conditions have rendered
continued protection of the environmental or heritage values of the property
impossible or impractical. A covenant that is dischargeable in the discretion of the
holder or upon approval by a tribunal subject to the conditions specified in paragraph
7.63 below is more appropriately characterized as a terminable (rather than a
perpetual) covenant because it does not protect the environmental or heritage values
“in perpetuity” or “forever” (or for as long as they continue to exist). Rather, it protects
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them only until the holder decides to discharge the covenant or the conditions for
discharge are satisfied--and discharge may occur even though the covenant still
protects important environmental or heritage values. As with perpetual conservation
easements, the holder of a terminable conservation easement should be entitled to
compensation upon the modification or discharge of the instrument, and should be
required to use that compensation for similar environmental or heritage purposes.
I recommend that the statute mandate that a conservation covenant state the type of
instrument that it is – term, perpetual, or terminable – and state the manner in which
it can be modified or terminated so there is no uncertainty or confusion and all parties
are on notice of the terms of the deal. If you are worried, in the case of terminable
covenants, that you may wish to change the circumstances set forth in the statute
under which modification and discharge can occur, you could mandate that the
terminable covenant state that it is modifiable and dischargeable in the manner
specified in the statute, as that statute may be amended from time to time.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
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If you mandate that covenants specify the type of covenant that they are (term,
perpetual, or terminable) and the manner in which they can be modified or
discharged (see paragraph 5.14 above), the parties should not be permitted to alter
those terms.
And if you decide to standardize certain provisions of covenants to facilitate
interpretation and enforcement (see paragraph 4.49 above), the parties should also
not be permitted to alter those terms.
While freedom of contract is desirable, some consistency in the terms of these
instruments and, thus, their interpretation and enforcement over time is also
desirable, as is transparency regarding their duration and the circumstances under
which they can be modified or discharged.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
yes

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
yes

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.22

Serious consideration should be given to mandating standardization of some terms
(see paragraphs 4.49, 5.14, and 5.16 above). While “guidance” is helpful, if
standardized terms are not mandated, there inevitably will be differences from
covenant to covenant in key terms, resulting in increased litigation, difficulty in
enforcing ambiguous terms, and unpredictable interpretation by the courts.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23

Development of a Model Conservation Covenant and standardization of key terms
should be a collaborative effort so the interests of all stakeholders are taken into
account (grantors/donors, holders, funders, the public, subsequent property owners,
localities in which the property is located, etc.).

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
yes

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
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Lack of good data on conservation easements has caused problems in the US with
regard to strategic planning, the development of good laws and policy, and
enforcement. Perhaps a University or other non-profit institution could be encouraged
to create a centralized database?

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34

The only thing that comes to mind is the issue of compensation to a holder. Just
brainstorming, but if a non-profit raised significant funds to purchase a covenant that
a few years later was discharged due to a statutory designation, would the non-profit
be compensated? If not, could the prospect of designation discourage non-profit
fundraising efforts to protect properties in the short term?

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10

In the US, the term “management agreement” generally relates to more detailed
activities on the property (such as management of forest and timber resources). If
you are interested in those types of management agreements, I suggest you contact
The Nature Conservancy, which has experience using such agreements with
conservation easements in the U.S. and perhaps other countries. If you need the
name of a contact person, let me know.

We provisionally propose that the parties should be free to agree management
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actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
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I am concerned about this recommendation. U.S. federal tax law (which has been the
driving force behind many charitable gifts of conservation easements) specifically
requires that the terms of the easement provide the donee with certain information,
notice, access, and enforcement rights. This requirement has not in any way chilled
conservation easement donations and I think these rights are essential to the
protection of the public interest and investment in these instruments. The holder of a
conservation easement (or covenant) must be granted certain fundamental rights in
order to be able to enforce the instrument on behalf of the public, and I think you
would put holders at a distinct disadvantage when negotiating with property owners
(and their legal counsel) to not mandate by statute that the holder be given certain
fundamental baseline documentation, notice, access, and enforcement rights.
The relevant provisions from US federal law provide, in part, as follows (see Treas.
Reg. § 1.170A-14(g)(5)):
(5) Protection of conservation purpose where taxpayer reserves certain rights. (i)
Documentation. In the case of a donation made after February 13, 1986, of any qualified real
property interest when the donor reserves rights the exercise of which may impair the
conservation interests associated with the property, for a deduction to be allowable under this
section the donor must make available to the donee, prior to the time the donation is made,
documentation sufficient to establish the condition of the property at the time of the gift. Such
documentation is designed to protect the conservation interests associated with the property,
which although protected in perpetuity by the easement, could be adversely affected by the
exercise of the reserved rights. Such documentation may include:
(A) The appropriate survey maps from the United States Geological Survey, showing
the property line and other contiguous or nearby protected areas;
(B) A map of the area drawn to scale showing all existing man-made improvements
or incursions (such as roads, buildings, fences, or gravel pits), vegetation and
identification of flora and fauna (including, for example, rare species locations, animal
breeding and roosting areas, and migration routes), land use history (including
present uses and recent past disturbances), and distinct natural features (such as
large trees and aquatic areas);
(C) An aerial photograph of the property at an appropriate scale taken as close as
possible to the date the donation is made; and
(D) On-site photographs taken at appropriate locations on the property. If the terms
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of the donation contain restrictions with regard to a particular natural resource to be
protected, such as water quality or air quality, the condition of the resource at or near
the time of the gift must be established. The documentation, including the maps and
photographs, must be accompanied by a statement signed by the donor and a
representative of the donee clearly referencing the documentation and in substance
saying "This natural resources inventory is an accurate representation of [the
protected property] at the time of the transfer.".
(ii) Donee's right to inspection and legal remedies. In the case of any donation referred to
in paragraph (g)(5)(i) of this section, the donor must agree to notify the donee, in writing,
before exercising any reserved right, e.g. the right to extract certain minerals which may have
an adverse impact on the conservation interests associated with the qualified real property
interest. The terms of the donation must provide a right of the donee to enter the property at
reasonable times for the purpose of inspecting the property to determine if there is
compliance with the terms of the donation. Additionally, the terms of the donation must
provide a right of the donee to enforce the conservation restrictions by appropriate legal
proceedings, including but not limited to, the right to require the restoration of the property to
its condition at the time of the donation.

Although the foregoing provisions are technically limited to situations where the
exercise of reserved rights could “impair the conservation interests associated with
the property,” in the vast majority of cases they apply because donors generally
reserve at least some use rights in a conservation easement. In addition, if the US
Treasury Dept. were to revise the regulations, I have no doubt they would impose
these requirements on all donations, and I have never seen a conservation easement
in the US that does not contain these provisions. Even in a “forever wild” easement,
where the donor retains the right to only limited access to the property, baseline
documentation and holder notice, access, and enforcement rights are essential to
enforcement –e.g., if old growth trees are cut down, or motorized vehicles are
trespassing on the property. Property owners readily understand the need to grant
the holder these rights and do not object to these provisions. There are a number of
versions of a “Conservation Easements Handbook” published in the US that contain
sample provisions granting the holder these rights.
Also, the US Land Trust Accreditation Commission requires annual monitoring of
properties burdened by conservation easements. This should be a minimum
requirement imposed by statute (and easily met by the “responsible bodies” you
propose). It is much easier to, e.g., halt the prohibited cutting of trees or the clearing
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of a site to build a prohibited building than to try and replace the trees or get a judge
to order the destruction of a prohibited building two or three years after the violation
has occurred.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
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The 1999 statistics from the US in the Consultation Paper on page 65 are fourteen
years old. There have been lots of cases since then involving enforcement/violations,
and even more violations that didn’t result in litigation. The Land Trust Alliance has
also created an insurance program to assist land trusts in their enforcement efforts.
Moreover, the resolution of violations without litigation is greatly facilitated in the US
by the credible threat of enforcement through litigation. So I think it is overly
optimistic to say that “For most conservation covenants, there will be no need to
consider enforcement…” I think actual enforcement, as well as the credible threat of
enforcement, will be key to the successful use of conservation covenants over the
long term (see paragraph 6.15 above for provisions needed to ensure that there will
be a credible threat of enforcement).
On “permitting or suffering someone else to do” a prohibited activity, you should
consider addressing (i) injury to or changes in the property that result from causes
beyond the landowner’s control, including fire, flood, storm etc., and (ii) the extent to
which the landowner will be responsible for ferreting out and preventing trespass on
the property, particularly on large properties. There have been vexing situations in
the US where trespass in the form of, e.g., motorized vehicles, or illegal dumping, or
poaching have occurred and it has raised questions regarding the extent of the
landowner’s responsibility to monitor and prevent such activities. Must the landowner
hire someone to patrol the property 24/7? Or is posting “No Trespassing” signs on
the property sufficient? Can the holder of the easement access the property to
prevent such trespasses? Does the holder of the easement have an obligation to do
so?

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
yes

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41

The phrase “public interest” is too broad. Economic development and growth can be
considered to be “in the public interest.” I recommend requiring the court to consider
“the public interest in continuing to protect the environmental or heritage values that
are the subject of the covenant” or something similar.

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
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I agree with expressly providing the court in the statute with the power to award both
compensatory and exemplary damages.
First, at several points in the Consultation Paper conservation covenants are
referred to as essentially “private” matters. I don’t think that characterization is
accurate. Conservation covenants will be enabled by statute only because they will
provide benefits to the public; they will be held only by entities that operate to provide
benefits to the public; and they will be invested in by the public either directly or
indirectly. Accordingly, these instruments are very different from a private servitude
agreed to between private parties and in which the public has no interest or
investment and I think referring to them as “private” can be confusing to the parties,
the public, and the courts.
Second, I agree with Lord Devlin’s description, and have heard this referred to as
imposing punitive damages to prevent “efficient breaches.”
Third, the Restatement (Third) of Property: Servitudes in the US calls for punitive
damages in appropriate circumstances upon breach of a conservation easement.
Here is the relevant section.
§ 8.5 Enforcement Of A Conservation Servitude Held By A Governmental Body Or A
Conservation Organization
A conservation servitude held by a governmental body or a conservation organization is
enforceable by coercive remedies and other relief designed to give full effect to the purpose of
the servitude.
Comment:
a. Rationale. There is a strong public interest in conservation servitudes. Statutes have been
enacted to eliminate questions about their enforceability in all but three states; they are often
purchased with public funds or money raised from the public; they are often subsidized with
tax benefits and other governmental benefits. The resources protected by conservation
servitudes provide important public benefits, but are often fragile and vulnerable to
degradation or loss by actions of the holder of the servient estate. Until a conservation
servitude is terminated in accordance with rules stated in Chapter 7, it should be vigorously
protected by the full panoply of remedies available to protect property interests. Conservation
servitudes are not subject to judicial modification to permit development prohibited by the
servitude under the rule stated in § 7.11, and, under the rule stated in this section, a judgment
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for damages may not be substituted for coercive relief.
Conservation servitudes often present a combination of restrictive covenants with easements
and affirmative covenants, and appropriate coercive remedies will often include both
prohibitory and mandatory injunctions. To give full effect to the purposes of the servitude, it
may be necessary to order maintenance and restoration of the protected property to the
condition contemplated by the servitude. In appropriate cases, additional remedies may be
needed to compensate the public for irreplaceable losses in the value of the property
protected by the servitude and other damages flowing from violation of the servitude.
Remedies should also be designed to deter servient owners from conduct that threatens the
interests protected by the servitude. In addition to punitive damages, which may be awarded
in appropriate cases, remedies may also include restitution and disgorgement. Restitution of
tax and other benefits received by the property owner on account of the servitude and
disgorgement of profits reaped from violation of the servitude may be awarded in appropriate
cases.
This section, in combination with § 7.11, is designed to protect the long-term utility of
conservation servitudes by encouraging courts to enforce them as vigorously as possible and
by discouraging servient owners from engaging in conduct that lessens the effectiveness of
the servitude or frustrates its purpose.
b. Conservation servitudes held by others are enforceable under § 8.3. The only
differences in enforcement between conservation servitudes covered by this section and
others lie in the automatic entitlement to coercive relief and the emphasis placed on deterring
servient owners from conduct detrimental to the servitude's purpose….

Fourth, below is an excerpt from a “remedies” statute from the US state of
Connecticut that may be useful as an example.

CONN. GEN. STAT. ANN. § 52-560a (West 2013): “…The court shall order any person
who violates the provisions of subsection (b) of this section to restore the land to its condition
as it existed prior to such violation or shall award the landowner the costs of such restoration
[if damage was done by trespasser], including reasonable management costs necessary to
achieve such restoration. In addition, the court may award reasonable attorney's fees and
costs and such injunctive or equitable relief as the court deems appropriate.
(d) In addition to any damages and relief ordered pursuant to subsection (c) of this section,
the court may award damages of up to five times the cost of restoration or statutory damages
of up to five thousand dollars. In determining the amount of the award, the court shall
consider the willfulness of the violation, the extent of damage done to natural resources, if

Page 28 of 47

any, the appraised value of any trees or shrubs cut, damaged, or carried away …, any
economic gain realized by the violator and any other relevant factors.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55

I agree in principle, but I wonder if there might be a situation where damages might
better remedy the situation--for example, a landowner cuts down old growth trees
and the remedy is requiring the landowner to give the holder money to find,
purchase, and protect with another covenant similar old growth trees in another
location (along with punitive damages to deter such behaviour in the future) – I don’t
know if the payment to the holder in this case could be accomplished by an
“injunction” as opposed to an award of damages.
Also, I would make it clear that the court can award injunctive relief plus damages,
just not damages in lieu of injunctive relief.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
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I think this is necessary.
First, I don’t agree with the characterization of conservation covenants as “private” in
nature (see paragraph 6.51 above).
Second, I do not understand the objection to allowing a government or statutory
conservation body to enforce a conservation covenant “where a holder has failed or
is unable to do so.” Given the public benefit flowing from and the public investment in
these instruments, it stands to reason that a representative of the public should have
the right to enforce the instrument on behalf of the public if the primary enforcer –the
holder – fails or is unable to do so, particularly if there is a threat of irremediable
harm to protected environmental or heritage values. If the wrecking ball is swinging
(with regard to an historic structure) or the chainsaws are buzzing (with regard to an
old growth forest) and the holder is failing to enforce the covenant or is unable to do
so for whatever reason, some representative of the public ought to be able to step in
the protect the public interest and investment in the covenant. Are other assets held
for the benefit of the public not subject to enforcement if the holder fails to enforce
them? I also think it would be unreasonable for property owners to expect that
conservation covenants will not be enforced on behalf of the public if the holder fails
to do so (and, in fact, if that is the rule, it might create perverse incentives for
property owners to encourage/intimidate holders to not enforce).
Third, in those US states where the attorney general has unfettered direct
enforcement rights, there has been no evidence of abuse of that power or of chilling
of easement conveyances (and the UK and Wales could authorize more limited direct
enforcement rights by the govt or the statutory body – i.e., they would kick in only if
the holder failed or was unable to enforce the covenant).

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
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Responsible bodies may fail to enforce conservation covenants (intentionally or
negligently). They also may agree to modifications or discharges in contravention of
the applicable rules (again, intentionally or negligently). Since conservation
covenants are held on behalf of the public, holders should be deemed to have a
fiduciary obligation to properly enforce and administer those instruments on behalf of
the public. Accordingly, I would consider not limiting the remedies to those available
under contract law, but would also provide the court (or appropriate body) with the
power to order equitable remedies that are available in the fiduciary/charitable
context, which are generally much more protective of the public interest than contract
law principles.
There is a difference between (i) authorizing a government or statutory body to
directly sue a landowner or third party for violating a conservation covenant (whether
this right is unfettered or exercisable only if the holder fails or is unable to file suit
itself) and (ii) authorizing a government or statutory body to sue the holder for failing
to properly administer or enforce a conservation covenant. I think the second type of
enforcement is as important as the first, particularly when one takes into account the
long term (often perpetual) nature of these instruments and the fact that government
entities and charitable organizations are not infallible. Although you propose to limit
the number of organizations holding these covenants, I think it is important that some
entity has standing to sue a holder for a breach of fiduciary duties and that the courts
are able to award equitable relief in the event of such a breach. There have been two
cases in the US where the state attorney general has had to sue the holder of a
conservation easement for breach of its fiduciary duties. In the first instance, a nonprofit holder (a large and well-respected organization) agreed to “modify” a perpetual
conservation easement to allow an upscale subdivision on the property, contrary to
the clear intent of the donor and the public interest. In the second instance, a local
government holder agreed to discharge the easement at the request of new owners
of the land. In both situations, the case eventually settled with the easement
remaining intact. In neither case was there any indication that continuing to protect
the conservation values of the properties had become impossible or impracticable –
and in both cases the modification or termination would have conferred a sizable
economic windfall on the landowner at the public’s expense.
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We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
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I do not agree.
First, I do not think this most fundamental of issues should be left to a default rule
(see discussion at paragraph 5.14 above). The general public, covenant grantors,
and even the courts are unlikely to understand the default rule, particularly if the
instrument is labelled a “perpetual covenant” and the holder solicited the covenant by
promising that the subject property would be protected in perpetuity or “forever.” To
avoid the type of confusion and litigation we are now dealing with in the US, if the
parties to a proposed covenant, as well as the entities, individuals, or organizations
funding the acquisition of the covenant (and the UK public) want the holder to have
the unfettered unilateral right to discharge the covenant, that should be made clear in
the negotiations and in the terms of the instrument, which should be clearly labelled a
“terminable” (as opposed to a “perpetual”) covenant (because it will be dischargeable
even though the environmental or heritage values for which it was acquired are still
extant).
Second, “perpetual” covenants should be required to expressly state that they are
dischargeable only when a independent decision maker (a court) determines that
changed conditions have rendered continued protection of the environmental or
heritage values of the property impossible or impractical (i.e., the purpose of the
covenant has been frustrated due to changed conditions). See paragraph 5.14
above for descriptions of term, terminable, and perpetual covenants.
Third, both government and charitable organizations can be subject to pressures that
may cause them to agree to modify or discharge covenants when it is contrary to the
public interest in continuing to protect environmental or heritage values. Dealing with
land use restrictions on highly developable lands in a climate of increasing
development pressures is a recipe for such pressures. Accordingly, some
consideration should be given to requiring that a holder’s decision to discharge (or
substantially modify) even a “terminable” covenant meet certain standards and be
subject to third-party approval. This would both add a layer of protection of the public
interest and investment and serve to legitimize the discharge (and substantial
modification decisions) of the holder in the eyes of funders, other organizations, the
public, etc. While I appreciate that the organizations holding the covenants will be
subject to some oversight, that oversight would have no teeth if the holder’s
modification and discharge activities are not subject to any standards.
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Fourth, upon discharge, the holder should be entitled to compensation equal to the
value of the covenant and required to use that compensation to protect similar
environmental or heritage values. Otherwise the property owner will receive a
windfall at the public’s expense and have a perverse incentive to try and have the
covenant discharged. Also, the economic value of conservation covenants (which
can be in the millions of dollars) is yet another reason why it may not be prudent to
permit discharge decisions to be made solely by the two parties with a financial
interest in the discharge.
Fifth, I do not think “terminable” (as opposed to perpetual) covenants are appropriate
in all contexts. If the purpose is to protect productive agricultural lands on the
outskirts of a developing area, then yes. But if the purpose is to protect habitat or
biodiversity, then permanent protection (with a very high threshold for termination
discussed above with regard to a perpetual covenant) is more appropriate. It is very
easy to look to undeveloped lands as the path of least resistance for development
and growth, and short-term pressures can lead to bad planning decisions. Areas that
have been identified as having unique or otherwise significant biodiversity values
worthy of protection should be given the highest level of protection – a perpetual
covenant. This does not mean that the property will be “locked up” forever. Rather, it
means only that the threshold for discharge is high – it must be shown that there is a
public need more important than continued preservation of the unique or significant
environmental values, or that the environmental values protected no longer exist due
to changed conditions.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11

See my answer under paragraph 7.10 above.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
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I recommend that the power of the parties to agree to modify a covenant be limited to
modifications that are consistent with the purpose of the covenant. This gives the
parties very broad discretion, and also gives the folks who oversee the holders a
standard by which to measure their conduct.
Modifications that are contrary to or impair the purpose of a covenant should require
review and approval by an independent third party subject to standards designed to
protect the public interest in environmental or heritage protection. This type of review
needn’t be overly onerous – but some check on a holder’s decisions to negatively
impact the public benefits flowing from these very valuable instruments should be
required – and will help legitimize the modifications in the eyes of the public.
Also, any modification should be subject to the same compensation requirement as
with discharges (the holder should receive compensation equal to the value by which
the burdened property was increased as a result of the modification and be required
to use that compensation to protect similar environmental or heritage values
elsewhere)

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
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I disagree with this proposal. Acquisition of the underlying fee generally will have
nothing to do with whether the conservation covenant continues to protect unique or
otherwise significant environmental or heritage values for the benefit of the public,
and it is not clear that a government entity or charitable organization holding the
easement will continue to protect those values if the covenant is extinguished by
merger – there might be competing pressures put on that entity. Discharge of the
covenant under such circumstances is also likely to be contrary to the intent of the
grantor of the covenant, funders, and the public. I suggest that the statute specifically
provide that merger does not occur, and that any discharge of a covenant has to
meet the applicable standards for discharge (depending on whether it is a term,
terminable, or perpetual covenant). Without this you might even have holders
seeking to acquire the underlying fee specifically to avoid the limitations on
discharge, which are put in place to protect the public interest.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48

The Tribunal should be made aware of the public and sometimes charitable nature of
these covenants – that they are fundamentally different from the run-of-the-mill
private servitude it is used to seeing.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
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are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

I do not think a conservation covenant that is dischargeable or modifiable pursuant to
the above criteria should be called “perpetual” because it will not protect the
environmental or heritage values in perpetuity or forever, or for as long as continuing
to protect those values remains possible or practicable. I think it should be given a
more accurate moniker – such as a “terminable” covenant - and it should expressly
state the conditions under which it can be discharged, or refer to the statute as it may
be amended from time to time, so all parties are on notice of how the covenant may
be modified or discharged.
I also worry about allowing the Tribunal to look at the landowner’s “enjoyment” or
whether it is “affordable.” That may create an incentive for individuals to acquire
covenant-protected properties and then claim that the covenants restrict their
enjoyment or are not affordable, and this incentive would be exacerbated by the
proposal to not provide the holder compensation on modification or discharge. The
standards for modification and discharge should operate to encourage individuals
who have both the will and the means to serve as good stewards to acquire
covenant-protected properties, and discourage those who do not have the will or the
means from acquiring such properties.
I would create a second set of conditions that must be met to discharge a perpetual
conservation covenant – that it has become impossible or impractical to continue to
carry out the purposes of the covenant due to changed conditions (see above
discussion of perpetual covenants)

Do consultees envisage any situations in which compensation should be payable
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to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68

Compensation should be payable to the holder in any circumstance in which the
modification or discharge of the covenant increases the value of the burdened land –
and this can be determined using the “before and after” method of valuation, where
the subject property’s market value is appraised immediately before the discharge or
modification and immediately after the discharge or modification. Even a terminable
covenant may reduce the value of the property it encumbers significantly because
modification or discharge is not guaranteed.
Compensation is necessary so that (i) the public investment in the covenant and the
environmental or heritage values it protected for the benefit of public is not lost and
(ii) the property owner does not receive a windfall at the expense of the public. The
property owner should have no claim to the value attributable to the covenant, having
been paid for it, or having given it to the public as a charitable gift, or, if a subsequent
owner, having purchased the land for its reduced (restricted value). In fact, allowing
the increase in the value of the property upon modification or discharge to pass as a
windfall to the owner of the property will create perverse incentives for owners to try
and modify and discharge conservation covenants to benefit from the windfall.
The holder should be required to use any compensation received to protect similar
environmental or heritage values elsewhere – i.e., the public’s or the donor’s
investment in environmental or heritage protection should not be lost.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
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See my answers under paragraph 7.10 above. I do not think it wise to give holders
unfettered discretion to substantially modify or discharge.
I think there ought to be some independent third-party oversight and approval of
discharge decisions, and decisions to modify that negatively impact the
environmental or heritage purposes of a covenant. The independent third-party might
be the Tribunal or some other entity.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

Will the Tribunal be aware of the public nature/public investment/sometimes
charitable gift nature of conservation covenants when making these determinations?
Under what circumstances would a conservation covenant be “unenforceable”?
Should this power to “clear off” unenforceable covenants be limited in this context to
protect the public interest (e.g., to situations where the covenant was not recorded or
was obtained by fraud)? The development rights restricted by conservation
covenants can be very valuable and those intent on discharging the covenants will try
every available mechanism, so it is perhaps best to limit this as a possible
mechanism.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
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In the US conservation easements are subject to condemnation and this sounds
similar. In a few jurisdictions in the US, the condemning authority is required to show
that the public purpose for which the easement is being condemned is “more
necessary” than the public purpose of the easement, or that there are no feasible
alternatives. Another protection built into the statutes of a few states is the
requirement that the condemning authority pay compensation to the holder equal to
the value of the easement. This prevents conservation-easement encumbered land,
which is already an attractive target for condemnation because it is undeveloped,
from being even more attractive because it would be cheaper to condemn than
similar unprotected land. So, consideration should be given to requiring some
showing of necessity or no feasible alternatives and requiring compensation for the
overriding of covenants. This would not prevent overriding; it would merely put
covenant-protected lands on a level playing field with other lands when authorities
are considering which lands to take.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16

Is it possible that the covenants under section 8 are more protective of environmental
or heritage values than the dischargeable conservation covenants proposed in the
Consultation Paper? Might some of the section 8 covenants be deserving of more
protection than is proposed with regard to the dischargeable conservation
covenants?

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
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Same comment as above.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

No comment

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

On page 105 of the Consultation Paper you reference the NCED as estimating that
there are 95,448 easements in the US encumbering over 18 million acres. Those
figures refer to the data gathered thus far by the NCED, but the NCED estimates that
the actual number of acres encumbered by easements in the US is 40 million (they
just haven’t had a chance to gather all the data). Part of the problem is lack of
registries for conservation easements – something the UK and Wales should try to
avoid.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7

No comment

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
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those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11

I am not convinced that conservation covenants that can be substantially modified
and discharged by their holders subject to no standards or oversight (or to
accommodate landowner enjoyment, etc.) will preserve environmental or heritage
values over the long term. So, while they may facilitate development in the short
term, they may not actually protect environmental values over the long term in
exchange –see paragraph 2.54 above.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15

See comment immediately above.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
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While acquisition of a covenant is cheaper than acquisition of the fee, there is a
greater prospect for disputes and litigation when a government entity or charity owns
only a partial interest in land. However, this can be dealt with by requiring
stewardship endowments, which collectively can act like insurance, and by having a
credible threat of enforcement, not only by the holder, but also by the government or
a statutory body (if the holder fails or is unable to enforce). Without a credible threat
of enforcement, violations are much more likely.
As recommended in paragraph 4.22 above, each conservation covenant should
come with funds to be added to a (collective) restricted stewardship endowment.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20

You could further reduce the costs associated with protecting land if you provided a
Model Conservation Covenant with standardized key terms – drafting would be
easier, and interpretation and enforcement over the long term would be easier
because the parties and the courts would readily understand what the standardized
terms mean.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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In my experience in the US, conservation easements reduce the value of the land
they encumber, often by a significant percentage – assuming they impose real
restrictions on development and use and that they are permanent (i.e., require court
approval and a finding of impossibility or impracticality to discharge). It is
exceedingly rare for an easement, which restricts a landowner’s rights, to increase
the value of the land. However, it is often the case that an easement will cause an
increase in the value of adjacent lands because people will pay more to back up to
protected lands (assuming, again, that the easement imposes real restrictions on
development and use and is permanent).
Historic preservation easements on buildings (façade easements) have less of a
potential to reduce the value of the property they encumber in the US because of
typically strong local and state historic preservation laws that already restrict changes
to the façade.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25

I suggest you contact the US Land Trust Accreditation Commission to inquire as to
the average costs associated with stewardship of conservation easements. This will
give you some sense of the amount of funds a responsible holder should obtain with
regard to each conservation covenant it acquires for inclusion in the restricted
stewardship endowment fund.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
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See my answer with regard to paragraph 6.20 above

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28

You could facilitate understanding with standardization of key terms and transparent
documents that clearly specify the manner in which the covenants can be modified
and terminated and are labelled appropriately. Labelling something perpetual that
under a default rule is dischargeable by the holder subject to no standards or
oversight is likely to cause confusion and misunderstandings.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No comment

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

Page 45 of 47

No comment

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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Individuals who have a sense of attachment to their land and would like to ensure its
protection in perpetuity are unlikely to convey conservation covenants as proposed in
the Consultation Paper because of the lack of permanent protection (i.e., holders
have the unilateral right to modify or discharge, and subsequent landowners can
petition for modification or discharge on grounds that include factors that have
nothing to do with continuing to protect the land’s environmental or heritage value). If
you want to leverage landowners’ attachment to their particular lands (as has been
done in the US), you should offer them greater assurances that their lands will
actually be protected in perpetuity, or for as long as continuing to do so remains
possible or practicable.
Also, while I appreciate the importance of responsible development and sustainable
resource management, I think care should be taken to not elevate those goals above
the equally important goals of providing durable protection of dwindling
environmental and heritage values for the benefit of the public.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
No comment
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Jessica Owley
Email address:

Postal address:
SUNY Buffalo Law School
722 O’Brian Hall
Buffalo, NY 14260
U.S.A.
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
I am an Associate Professor of law who research focuses on conservation
easements, property, and environmental law in the United States. I am also a
member of the Board of Directors of the Western New York Land Conservancy.
However, the views presented here are my own.

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
N/A as I am not located in the UK

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Here in the United States, I have worked with conservation easements and restrictive
covenants. In many jurisdictions in the United States have relaxed privity (and other
requirements) for deed restrictions enabling them to run with the land even when the
benefit does not touch and concern the land.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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While I do not work directly with biodiversity offsets, I have researched mitigation
banking here in the United States. Mitigation banks protect either wetlands or
endangered species habitat. Credits are then sold in these banks to facilitate
development likely to harm either wetlands or endangered species habitat. Where
the banks are owned and operated by a public agency or entity, there are unlikely to
be conservation easements or other deed restrictions. Where the bank is owned and
operated by a private entity (as is commonly the case), conservation easements
burdening the land provide some assurances that the land will remain protected even
where a bank operator goes out of business or conveys the land for another reason.
However, conservation easements have not always been successful in ensuring that
the mitigation banks are maintained. Years later, the banks may be found to have
degraded habitat, encroachments from neighbours, and other struggles. The
presence of a conservation easement has not necessarily secured success of the
projects. This complicates assessing how much credit one should receive for the
protecting the land (that is, how much endangered species habitat do we convert in
exchange for this land with uncertain future). Some things to consider in this
endeavour are issues with enforcement and assessing whether such restrictions
deserve the label “voluntary.”

In terms of enforcement, consider making it clear that the conservation covenant
burdening an offset states in its text that it is associated with the offset. Indeed, if the
offset enabled issuance of a development permit or variance, it may make sense to
directly tie that permit or parcel to the CC. That way if an administrative or judicial
body is later examining the CC to consider amendment or termination, they would
have information regarding what was lost in exchange for that CC and what level of
public interest is really involved. For this reason, I think offsets could be quite a
different category of CC with a different set of concerns. Additionally, agencies
overseeing offset programs might want to ensure that they have enforcement rights
or get a role to play in any decisions regarding amendment or termination. While this
would more likely be a separate law or policy, one should consider making a public
entity a co-holder or third-party enforcer of some sort.

You suggest that CCs should only be voluntary. CCs on mitigation banks or offsets
may be voluntary in some ways (no one is forcing the landowner to agree to the
restriction), but they are quite different from a CC where the landowner has personal
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motivation to protect the property. Where the offset bank (or whatever label you give
the entity) is a for profit corporation, their motivations and desire to protect the land
may be less certain --- questioning the long-term viability of the restriction
(particularly if you allow easy pathways of amendment and termination). More
directly, however, what is the impetus for the restriction – it would not exist but for the
desire to harm biodiversity. In the United States, exacted conservation easements
(including mitigation easements) are a fast growing category of conservation
easements, yet few jurisdictions considered exactions when drafting their enabling
acts. While the contemplated offsets here differ from exacted conservation
easements in the US context, there are enough similarities that I urge you to consider
the implications. On the off chance, you are interested in learning more I have
included some citations to earlier work on these issues.





Exacted Conservation Easements: The Hard Case of Endangered Species Protection, 19 J.
ENVTL. L. & LITIG. 293 (2004),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1548010
The Emergence of Exacted Conservation Easements, 84 NEBRASKA L. REV. 1043 (2006),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1548008
The Enforceability of Exacted Conservation Easements, 36 VERMONT L. REV. 261 (2011),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1925065

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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N/A
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Sure, but I don’t see why it is 7 years. Why not make it 1 month? As long as the
leaseholder is only binding someone for their own term, why not allow the parties to
decide what length of time is valuable to them. As you note, you are unlikely to see
CC that are for fewer than 15 or 20 years, but I don’t see the reason why the law
would set the number somewhat arbitrarily at 7. If you are worried about lack of
public benefit with shorter CCs, why not enforce that through a public benefit
requirement. The onus is then on the parties to show that a short CC has a public
benefit.
We provisionally propose that conservation covenants should be capable of being
held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We
further propose that in England, a single Secretary of State should have the power to
nominate or exclude responsible bodies. The Welsh Ministers should have the same
power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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Will the Secretary of State’s duties and responsibilities be clear in this regard? Are
the decisions exclude bodies reviewable? Is the Secretary only responsible for
assessing whether the body falls into one of these three categories or does the
Secretary have discretion to exclude bodies for other reasons? For example, if there
is a record of a CC beneficiary failing to enforce, can the Secretary exclude that body
from the list of permissible holders?
How central must the listed purposes be to the bodies’ objects? That is, you state
that only some of the body’s purposes must be set out in 4.40. Could a religious
organization that purports to “care about the Earth” satisfy the condition even though
very little of its mission is centered on environmental protection?
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
This is a tricky one. Will there be adequate oversight of for-profit company? Do they
have the same duties to be responsive to the public or promote public benefits? You
might want to be quite wary of these organizations to ensure they would not collude
with burdened landowners to have the appearance of a CC without actual
enforcement of the CC.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes. This is necessary. How else would you deal with changing institutions and
funding levels?
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
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CC holders should have provisions for what happened to the CCs once the
organization ceases to exist. But sometime designated inheritors won’t want the CCs.
Consider having a designated public body that would become the holder
(comparable to the law of escheat). Would a holder of last resort be able to act as a
future interest holder in other ways, perhaps involved in agreements to amend or
terminate? Perhaps as the holders would not be holders of property rights (as they
are in the US) this is less of a concern.
We provisionally propose that the purposes for which a conservation covenant may
be created are an obligation to do or not do something on land for the public benefit,
to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes, but it is not clear how broadly these phrases would be interepretaed. Do they
include protection of scenic open spaces? What about working landscapes like farms
and woodland? Protection of farmland (i.e., preventing farmland conversion to
urban/suburban uses) can yield environmental benefits. Would that fall under (1) or
(3)?
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
If a public entity is going to be a holder of last resort, it may make sense to have
public oversight at the creation.
If you want to ensure that the CC will yield public benefit, some type of public
oversight may be wise.
Where CC are used in conjunction with offset, public oversight seems vital at some
stage in the process.
We provisionally propose that conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.8
Yes.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes. Of course.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
While I am hesitant to endorse perpetual conservation covenants, it makes sense to
have some level of default length.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in
a conservation covenant, provided they do not go beyond the purposes for which
such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Can a CC conflict with land use laws? I assume not, but could later land use laws
trump a CC? In the US, whichever is stricter governs. That is, landowners and
holders can burden the land more stringently than local land use laws. This can lead
to conflicts in a community when a town find private groups thwarting its land use
planning efforts (see work by John Echeverria of Vermont Law School). Consider
whether a CC should be limited to provisions that do not conflict with local laws, but
recognize that such laws and priorities are likely to change over time.
We provisionally propose that any provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
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Yes.

We provisionally propose that if land which is the subject of a conservation covenant
is subdivided, the owners of the subdivided land should be jointly and severally liable
for the conservation covenant obligations, unless the conservation covenant has
provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes. Can a CC prohibit subdivision?
We provisionally propose that a statutory scheme for conservation covenants should
be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Perhaps. How often will the model terms be updated? Sometime model terms lead
people to just copy those terms without considering whether they are most
appropriate for a particular parcel. Consider emphasizing that the terms are
suggestions or templates and not requirements. Each parcel should be considered
individually. I urge you to include terms and discussion of potential climate change
impacts include landscape changes, sea level rise, increased extreme weather
events. Will these trigger changes of circumstances? How should they be discussed
within the CC?
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Government organized and directed group of stakeholders including conservation
organizations, landowner groups, etc.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31

Page 10 of 21

Yes. Registration should be required. The ability to find the restriction in the recording
offices is key.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
No. The choice not to collect data on conservation easements in the United States
was a poor one that several jurisdictions (e.g., Maine, California) are now trying to
remedy. Centralized collection of this information can help with long-range planning
of conservation generally and enforcement of conservation covenants specifically.
The challenges of finding and tracking conservation easements in the United States
has hampered research into the tools, planning by public and private entities, and
slows public information dissemination.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Not necessarily, but there is a possibility that the restrictions and obligations in a CC
would conflict with requirements of a statutory designation. For example, what if the
public law designation required public access and the CC specifically said no public
access? Would the designation trump the CC or vice versa? Would amendment or
termination of the CC be required?
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
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Management needs for a CC will necessarily vary by agreement. However all holders
should have the right to enter the property to monitor for compliance. In fact, this
should be part of the statute and not dependent on the terms of the agreement.
Management means more than monitoring however and will be particularly important
for CCs used for offsets or where landowners have affirmative obligations under the
CC.
As far as management of parcels, there are a few different approaches. Adena
Rissman at the University of Wisconsin has done important work in the area and I
strongly recommend that you review her work on planning for change within
conservation easements. The use of management plans can be a good tool for
spelling out the details of on the ground practices (e.g., how much grazing to allow,
how much wood can be cut, what types of agricultural practices are permissible), but
there is also a risk with management plans. Where the parties have difficulty
agreeing on the rules for conservation, they may seek to push the issues into a
management plan. Thus, the presence of a plan enables quicker agreement on the
CC but may make the CC just a shell that doesn’t provide much detail. As the CC is
recorded (and not the management plan), it can make requirements and information
regarding the restrictions hard to find. One way around this could be to require
recordation of the management plans as well.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
As long as the CC states that the holder has a right to monitor and to enforce the
terms of the CC, including the right of entry to carry out these acts.
We provisionally propose that, under the terms of a conservation covenant, a person
who is bound by a restrictive obligation breaches it by doing something which it
prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes.
We provisionally propose that, on proof of a breach of a conservation covenant, the
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court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Are there any requirements related to how the damages will be used? Consider
requiring the holder to use the money for protecting additional land or furthering the
goals associated with the original CC. Where the money just goes to the holder’s
bank account, overall conservation may be reduced.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes.
We invite consultees’ views on whether Government or a statutory conservation body
should have the power to enforce conservation covenants where a holder has failed
or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
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Absolutely. Where public interest is involved, there should be an option for public
enforcement.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Yes.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
No. While you propose limiting holders to “responsible bodies … which are
trustworthy and accountable,” you cannot really predict what holders might do or how
organizations may change over time. Even employees at The Nature Conservancy, a
well-established international land conservation organization, entered into some
shady deals. This may be of particular concern where public interest is involved.
Although tax breaks will not be available for landowners donating CCs, there may be
an investment by the public in the effort – particularly where offsets are involved.
Allowing a holder to unilaterally discharge the covenant is ill-advised in such cases.
However, it could be improved by including a restriction that the holder be
compensated for the value of the CC and such compensation must be spent on
conservation efforts on other lands. If there is no public interest involved and these
are more akin to long-term contracts, then unilateral release makes sense.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
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(1) Where the holder is compensated for the loss through an exchange of land
(land swap for a parcel of equal conservation value).
(2) Where the holder is compensated for the loss and the compensation is used
to protect other land or further conservation efforts generally
(3) Where the CC is no longer providing any conservation value.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes, as long as the modification doesn’t reduce the conservation value or if it does
where the holder is compensated for the lost value (and the money must be used for
other conservation efforts).
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Yes, but another option could be that the terms get converted to a deed restriction.
This may be particularly important where the holder is a government entity that has
no restrictions on its manner of land use.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
I have no qualifications to assess the Lands Chamber but I agree that a tribunal
reviewing applications for modification and discharge makes sense.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
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(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
It is unclear to me how hard it will be to modify or discharge a CC based on these
factors; it appears perhaps too easy. Will the factors be weighed equally? About (4),
the point of a CC is to limit a landowner’s use of her land. Perhaps one should
consider whether the limitation has changed from what was originally contemplated
by the parties?
Do consultees envisage any situations in which compensation should be payable to a
responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Yes, as stated in some of my previous responses… where the modification or
termination of a CC will reduce the conservation value, the holder (or a responsible
body) should be compensated for that loss with the funds to be used for other related
conservation efforts.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
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No. If a holder can unilaterally release, why can’t it seek modification through a
judicial process? This doesn’t seem logical to me. They might seek to change their
responsibility regarding a CC so that they can focus energy and efforts elsewhere. Or
they make seek to fix some details of a CC, why not let them do this if you are going
to let the holder do it?
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Sure.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Yes. Fascinating. What would happen? The CC would just cease to exist? Would
anyone be compensated for it?
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
Not qualified to respond.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Not qualified to respond.
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
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Not qualified to respond.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Yes. This has been the experience in other countries and makes sense logically.
However, there have been increased efforts to use conservation servitudes in
blighted areas and there may be future opportunities there.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
Not qualified to respond
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Not qualified to respond.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Yes, but it depends on the funding available to purchase the CCs. This is why the
growth of offset CCs seems the most likely.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
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Yes, but holders should be sure to think about the full costs involved here as
American land trusts have learned the hard way that stewardship prices are often
higher than they thought and only holding a CC will prevent earning any income off
the land.
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Not qualified to respond
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
CCs may be just as likely to increase the value of the land as decrease it.
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Not qualified to respond in detail, but costs vary depending on availability of
volunteers for monitoring work and what the enforcement needs might be. The Land
Trust Alliance should have helpful numbers for you on this issue.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Very likely! As conservation servitudes age, violations increase. The conservation
easements held by the land conservancy I serve on have many violations – we often
see encroachments by neighbors, planting of prohibited species, mowing of
meadows, use of prohibited vehicles. And we are just one small land conservancy.
Violations should be expected and planned for.
We invite consultees to provide details of the likely costs of enforcement action such
as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Not qualified to respond
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Do consultees agree that the cost of training for legal professionals and the judiciary
will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
Yes. Not so different than already trained for skills of writing contract, deeds, and
other servitudes.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the fee
payable?
Consultation Paper, Chapter 9, paragraph 9.32
Yes.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Yes.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
Not qualified to respond.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Not qualified to respond.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
Not qualified to respond.
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes. There could be benefits of community engagement in issues, increased pride of
place, and possibly greater use of open lands and a building of social capital.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
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Consultation Paper, Chapter 9, paragraph 9.47
Consider whether the use of CCs will discourage other land protection schemes
(such as regulation, contracts, or fee simple purchase) that may be more successful
in terms of long-term land conservation. Will the presence of CCs give government
entities an excuse to avoid working on conservation themselves? Will CCs
disproportionately benefit the wealthy as occurs in other countries? If so, will public
entities ensure that urban areas and poor areas receive environmental amenities as
well?
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CONSERVATION COVENANTS
Christopher Jessel
I retired from practice as a solicitor with Farrer & Co in 2008 where I had acted in property
law and charity law. I advised several charities with conservation objects. I also advised
private landowners who were either invited to or wished to make arrangements to protect
conservation objectives. I had experience of what the Paper describes as work-around
arrangements. The following comments are personal and individual and should not be
attributed to any firm or organisation. They are available for quotation or reference either
with or without attribution to me.
10.3

No comment

10.4

I am aware of the use of some of the following work-around mechanisms.

1
2



The leasehold structure used by the Covent Garden Area Trust is described on
their website by my former partner Raymond Cooper. I have no personal
knowledge of how successful this has been but my impression is that it has
worked well.



I acted in connection with a structure under the Law of Property Act 1925 s
153 1 used for a historic mansion house belonging to an established family.
Part of the house was occupied as the family residence. Other parts comprised
a visitor attraction as heritage areas of decorated and furnished rooms on
several floors opened to the public. These parts were included in a long lease
to a heritage charity subject to maintenance and use covenants. A few months
later the lease was enlarged to a freehold. The result was that the family
trustees continued to own the freehold of the residential part of the house and
the charity owned the freehold of the heritage part subject to the covenants. I
believe the conservation arrangements have worked well.



I have advised on a right of re-entry on condition broken in connection with a
rough barren piece of country with historic associations which included old
mine workings and probably other dangers. It was to be given to a body
which was to make it available for public recreation. There were some
maintenance covenants and restrictions on use or commercial exploitation.
The terms of gift were to provide that if the body breached the conditions the
donor could re-enter the land. Relief would be available against forfeiture –
see Shiloh Spinners Ltd v Harding 2 . I am also aware of instances going back

See further 10.24 below.
[1973] AC 691

1

to the nineteenth century where a right of re-entry has been used to secure that
the use of land did not change. This applied to Crown land which was not
subject to the Rule against Perpetuities but the principle could now be applied
generally following the Perpetuities and Accumulations Act 2009.


I have used the technique of a gift over when acting for the estate of a testatrix
who had provided a general charitable intention in her Will. She wished her
house (which was an unusual one) to be preserved with a remarkable
collection of chattels on display. After her death the house and collection
were given to a university (which is a charity) as a gift and I arranged for her
wishes to be carried out by providing that if the university took any steps
preparatory to disposing of the chattels then they would pass to another
charity (established some years earlier by a relative of the testatrix) so that the
trustees of that charity could if necessary step in to save the arrangements.
The arrangement is working well and the house is open to the public on a
regular basis.



There is an account in an article by Sara Birtles: The impact of Commons
Registration: A Norfolk Study 3 of the ingenious use of the Commons
legislation. Daphne Buxton owned some land at Rushall near Diss in Norfolk.
She wished it to remain “an area where children can fly kites and play games,
a lovely deep pond for fishing, and a second pool where children can go
dipping”. There was another piece of land , an “ancient meadow containing
wild flowers and hollow trees for everyone to enjoy”. The solution was to
grant a right of estovers to make it common land. It was then given to the
parish and registered under the Commons Registration Act 1965 as St
Clement’s Common. I understand the common is regularly maintained and is
a local asset but I have no personal knowledge.



A modified form of work-around is the Land Trust mentioned in 10.53 below:
although conservation is not invariably its main purpose it is used to preserve
former family estates intact as charities.

With regard to other mechanisms, I would comment:


3

It may be possible to use a mortgage or charge which includes conservation
covenants especially if a grant has been made which would normally not be
repayable but which would become due in the event of breach of covenant.
The responsible body would have the remedies available to a chargee. As

[1998] 20 Landscape History p 82 at p 95
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there can not be an irredeemable mortgage this works only so long as money
is outstanding. I believe that in the past the National Heritage Memorial Fund
has reserved the right to take a charge over land for which they have made a
grant so that in the event of breach of the grant contract they could exercise a
chargee’s rights but I do not know if this right has ever been exercised.


Chains of renewable positive covenants are often used in private
circumstances for example to secure maintenance covenants of common parts
of an estate. The limits of such methods in a private law context are
illustrated by Thamesmead Town Ltd -v- Allotey 4 where they were not
supported by any further mechanism such as a restriction on the register of
title although in that case some of the obligations were saved by the benefit
and burden principle. I can not recall any case where chains of covenants
have been used for conservation purposes.

10.5

No comment.

10.6

(1)

Yes

(2)

Yes

(3)

Yes

10.7

No comment

10.8

Yes but although that would be necessary it would often not be sufficient. There
might be other types of interest in the land which could be affected by the covenants
and the holders of those rights will need to agree. In particular if the land is subject to
a leasehold interest for less than 7 years (for instance a farm business tenancy or an
annual agricultural tenancy) while the covenant will be given by the freeholder it can
only be made effective immediately if the tenant is prepared to consent. The
responsible body may of course be prepared to accept a covenant in reversion
expectant on determination of the lease.
Special provision may be needed in particular instances:


4

If the land is subject to an agricultural tenancy granted before 1984 the freeholder
could give a covenant to bind the reversion and the current tenant might even
agree but this would be subject to any rights of a person succeeding to the tenancy
who might subsequently demand terms inconsistent with the enforcement of the
covenant. The issue might be referred to an arbitrator who might consider that
even though he would have regard to the terms of the tenancy of the deceased or

[1998] EWCA Civ 15

3

retiring tenant, the policy of the Agricultural Holdings Act 1986 was to maximise
production and he might take the view that his duty was to award terms in favour
of the successor tenant consistent with that which might not be consistent with the
objectives of conservation. For example the successor tenant might claim the
right to terms of his tenancy permitting him to spray pesticides. This problem
could be overcome by amending ss 48 and 56 of the Act to provide that an
arbitrator could not award terms inconsistent with a conservation covenant
binding on the former tenant.

5
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If the land is subject to mortgage a freeholder must not enter into any transaction
which might affect the value of the security without the mortgagee’s consent (see
comments on value in 10.54 below). Many mortgages include an express
provision which restrict the power of the mortgagor to impose restrictions on the
land. You may be contacting the Council of Mortgage Lenders about their views
where a mortgagor wishes to grant a conservation covenant or where the property
will be subject to one given by a former owner.



An existing easement could affect the conservation value, such as a right of way
for all purposes over the land. If the dominant owner were to adopt an
environmentally unfriendly use this could affect its value. An illustration is in
the facts of Hanning v Top Deck Travel Group Ltd 5 . The servient land was
common land at Woking in Surrey. The dominant owner was proprietor of a
long-distance bus touring business. As the business expanded a growing number
of large buses roared over what had formerly been a peaceful area of common
land. The case was brought by the trustees of the common to protect its
amenities. The decision has since been overruled so that if on future similar facts
such trustees had given a conservation covenant over the common then on the
basis of the law as interpreted in Bakewell Management Ltd v Brandwood 6 the
dominant owner could exercise its rights to nullify the effect of the covenant. It is
suggested in 10.23 below that, if the easement is not entered on the register of title
but has overriding status, this problem may be resolved by giving the (registered)
conservation covenant priority over the (unregistered prescriptive) easement.



Similarly a profit could affect the conservation value. If a third party owned or
leased the mineral rights or sporting rights in the land he might have the right to
open a quarry or shoot birds or other game.



A related issue involves limited owners.

(1994) 68 P&CR 14
[2004] UKHL 14
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o Various statutory provisions make it clear such owners can make
agreements (e.g. Forestry Act 1967 Sch 2 also incorporated in Countryside
Act 1968 s 45, Ancient Monuments and Archaeological Areas Act 1979 s
18).
o There used to be a power under the Settled Land Act 1925 s 55 for
statutory owners to grant certain rights for public benefit. Although that
still exists for the diminishing band of tenants for life it no longer applies to
trustees of land since the enactment of the Trusts of Land and Appointment
of Trustees Act 1996. The loss has been felt for instance by trustees of
endowed charities.
o There may also be bodies regulated by private Acts or by royal charter
which under the ultra vires rule do not have capacity to grant conservation
covenants.
o If the landowner is a charity, other issues of capacity arise. While the
currently required formalities for sale or lease of charity land are probably
excessive in this context (I understand there are proposals for them to be
relaxed) I suggest that all charities should have power to grant a covenant
over their land but that the actual decision to do so must be consistent with
the charity’s purposes.
o A local authority should have power to give a covenant to bind its own land
but subject to an overriding power under Town and Country Planning Act
1990 s 237 (see 10.44) to extinguish the covenant over its land. This may
already be possible under Localism Act 2011 s 1.
The legislation should therefore empower any landowner to enter into
conservation covenants. No doubt those holding land on trust would have to
take account of their duties to their beneficiaries and others to their statutory
functions but the power should be available.


This raises the issue of the situation where the local authority owns land and
might also be the responsible body taking the benefit of the covenant. The
authority would of course hold the land in a different capacity (compare an
authority as charity trustee - see the facts of the Oldham case in 10.41 below). It
is related to the issue of merger (see 10.38 below). It should be possible for a
body which holds legal title to the land in one capacity to grant a conservation
covenant to itself in another capacity so that the land is bound for the future.
5



10.9

It may be desired to have a covenant on land whose owner is unknown. Much
common land which has no known owner is unimproved grassland or ancient
woodland. In such a case the local authority should be able to enter into a
conservation covenant under Commons Act 2006 s 45 with the consent of the
commons council under s 32.

I agree that a SoS should be capable of holding the benefit of a covenant. It may be
that in law all SoSs are one (the Crown is one and indivisible). If a single
department had to be named it might be either DCMS or Defra or in case of doubt the
Treasury could specify which department should be involved: see Town and Country
Planning Act 1990 s 293(3).
(1) “Public body” needs to be defined. The Human Rights Act s 6 and the Freedom
of Information Act s 3 define “public authority” but those are not suitable here. It
might refer to a body which is susceptible to judicial review. I suggest it should not
include a body which may distribute profits (see below 10.10) such as a nationalised
industry even though it is in government ownership. It might include a quango.
(2) I agree that registered charities with suitable objects should automatically be
responsible bodies, although in the case of some charities that may involve having to
construe their objects clause. If a body is established for “any purpose charitable
under the law of England”, that would include the para 4.40 objects. Otherwise it
may be necessary to consider whether particular wording of an objects clause is
capable of doing so. There should be no requirement that an objects clause must
expressly refer to the para 4.40 objects as otherwise many existing charities would not
be eligible to be responsible bodies without changing their constitutions. Para 4.19
refers to large established charities with assets of millions of pounds but there seems
no reason why a small local environmental charity should not be a satisfactory
responsible body.
(3) I agree that any local authority should qualify. This would include a parish
council. One issue connected to the operation of Town and Country Planning Act
1990 s 106 (see paras 10.18, 10.20 and 10.47 below) is whether a local planning
authority should be able to require a conservation covenant as part of the
arrangements for granting planning consent. If so the covenant could either be with
the authority or be with some other body nominated by the authority such as a charity.
In principle I see no objection to such a requirement provided it is consistent with the
rules governing s 106 agreements or undertakings and if another body was a suitable
covenantee that should be permissible.

6

There should be an express presumption that if a body such as described in (1) to (3)
is the beneficiary of a covenant then that covenant was validly granted otherwise
issues may arise, perhaps many years after the creation, as to whether it was void ab
initio. In the absence of such a presumption, or in the case of bodies not qualifying
under (1) to (3) (see 10.10) then if there was a query about the validity of a
conservation covenant, perhaps 50 years after it had been made, it would be necessary
to provide proof that the body had been approved by the SoS when all the documents
might have been destroyed. If the suggestion about registration in 10.24 below is
accepted the Land Registry could require evidence that the alleged responsible body
was in fact one at the time of registration and registration should then be conclusive
of capacity.
10.10 I agree the SoS should have power to nominate an entity which would not otherwise
qualify as a responsible body. Such other possible responsible bodies might include a
foreign “charity”, an international organisation such as UNESCO, a quango (if not a
public body) or a statutory corporation such as a non-profit distributing water
company.
The SoS should also have power to exclude an entity which would otherwise qualify
from actually being one on the grounds that it is unfit or unsuitable. This would be
most likely to apply to a charity which was already under investigation for some other
reason. There should be a right of appeal against, or judicial review of, the exercise
of such power.
The test is not whether the body makes profits (as many charities and local authorities
do) but whether it distributes profits to private persons or corporate investors. I do
not know if the Environmental Bank distributes profits or might amalgamate with
another entity in future but if so it may not be suitable. While many commercial
companies are responsible, and indeed the current management may be trusted, that
may change or the company may be taken over. In my view the risks outweigh the
benefits at least at the outset of the proposals. This would include a situation where a
charity has a commercial subsidiary which might in principle be suitable as a
responsible body but as such an entity it would still be established to distribute profit,
albeit to the charity.
It follows that an individual should not be the beneficiary of a conservation covenant.
This is sometimes tried: a noted attempt was in Tophams Ltd v Earl of Sefton 7
although the purpose there proposed would not at first sight qualify under the list of
purposes suggested in para 4.40. The same would apply to a private trust.

7
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In principle some Community Interest Companies could be suitable responsible
bodies. However the obligation to secure full value on disposal of assets would seem
to require them to get value if agreeing a release or transfer. Also some are able to
declare dividends, and that seems inconsistent with the function of responsible
bodies.
If, contrary to my view, the power were to be available it must be subject to strict
safeguards. For instance the for-profit (i.e. profit distributing) company might be
required in every year to submit an auditor’s certificate that the conservation
covenants were being enforced for the public benefit and not for the commercial
benefit of the company.
10.11 Yes. This is linked to the issue of a register – see below 10.23 and 10.24 and also
with the issue of whether a covenant is property – see 10.15. A charity may
amalgamate and local authorities may be reorganised. As this will be an assignment
of a chose in action the requirements of Law of Property Act 1925 s 136 will be
relevant namely that the transfer must be absolute (of the whole beneficial and legal
interest in the covenant) and it must be in writing (I suggest by Land Registry transfer
of the registered benefit) and notice must be given to the landowner (that is all
persons registered as proprietors of the land bound by the covenant).
10.12 Different considerations apply to the two aspects.
(1) If the body ceases to exist the position under current law will depend on the
nature of the body. The covenant will be a chose in action and therefore property or
at least a right – see below 10.15. In that case, if the body was formed as a company
the benefit of the covenant could on dissolution pass as bona vacantia to the Treasury
Solicitor or the Royal Duchies under Companies Act 2006 s 1012. There have been
some relevant decisions involving waste disposal licences where the holder was
dissolved 8 and a covenant in gross may be seen as a similar sort of interest. You may
be able to discuss the matter with the bona vacantia authorities. While they may not
wish to hold the benefit of conservation covenants (it will be a matter for discussion
whether they will qualify as responsible bodies for this purpose) they may be in a
position to pass such benefit on to a suitable body.
If the benefit of the covenant is vested in a charity the Charity Commission may have
jurisdiction. If it is held by a local authority there will usually be a reorganisation
scheme to pass its rights to some other authority and that should cover the issue. If
the body (such as a custodian trustee) holds the covenant on trust for some other
8

See Re Celtic Extraction Ltd (In Liquidation) [2001] Ch. 475; In re Wilmott Trading Ltd (No 2) The Times,
June 17, 1999; Environment Agency v Stout, In re Mineral Resources Ltd [1999] All E.R. 746. Such licences
are now revoked following the dissolution.
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person (typically a charity) then bona vacantia will not apply but the Court will have
jurisdiction. If these general rules are to be avoided it would be sensible to provide
expressly for this. There seem to be two approaches.
One would be for the benefit to pass to another body with similar objects. It might be
difficult to identify one in advance and the procedure to do this after dissolution had
occurred such as an application to a court or tribunal would incur expense and delay
and pending a decision might put the landowner in a difficult position as he would not
know to whom his duties were owed. Much will depend on whether the covenant
still has continuing value (in this context not pecuniary value). Such value does not
exist in the abstract; it can only be of value to some entity which has the motives to
enforce it.
The other and simpler approach would be for the benefit automatically to vest in a
SoS, corresponding to the Treasury Solicitor’s jurisdiction in bona vacantia. The
particular SoS could depend on the nature of the covenant but as all secretaries of
state are in law one this would not matter and the chosen department would be a
matter for internal Whitehall practice (or Treasury decision - see 10.9 above). The
SoS could then either declare the covenant extinguished, or take on management or
transfer it to a responsible body. If the Government does not wish to extend the
duties of the civil service in this way it may be possible to establish a quango (the
“Office for Conservation Covenants”) to do this but such establishment may itself be
contrary to policy.
There needs to be a default procedure whereby any person interested can require the
SoS or other entity to take a decision within a specified time limit so that a landowner
is not left in limbo not knowing to whom he owes his duties or so that a national or
local amenity organisation can ensure the covenant is enforced. I suggest there
should be a limited period of time, perhaps 2 years, within which any responsible
body (either an already existing one or a new one set up for the purpose) could claim
to take on the benefit of the covenant. The landowner (and possibly anyone with a
legal or equitable interest in the land other than an overreachable interest under a
family trust) should be able to make representations or nominate a body. In the
absence of any sustainable objection the benefit should vest in the claiming
responsible body or, if more than one body makes a claim, then as the SoS decides.
If no-one seeks to take on the benefit in that time the covenant should be released and
any entry on the landowner’s register of title cancelled, on application by either the
landowner or other person interested or by the SoS or other entity to whom benefit
has passed and the title to the covenant should also be closed.
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(2) If the body continues to exist but it is suggested that it has ceased to be
responsible there needs to be a procedure to establish this. The procedure may be
initiated by those who operate the body themselves or by a SoS or by a member of the
public or another body such as a local authority. It is unlikely that the SoS or a local
authority would cease to be responsible but a charity or a body authorised by the SoS
might.
Those who manage the (formerly responsible) body may accept the change in status
in which case they may be in a position to recommend a successor body. If there is
no dispute it may be sufficient for there to be an equivalent to a voluntary winding up
under which either the management of the body can transfer the benefit of the
covenant to another body or someone with administrative powers can do so.
If the managers do not agree that their body has ceased to be responsible there will be
a dispute which will need to be resolved. A Court or Tribunal will have to determine
the issue and if it concludes that the body is no longer responsible it should have
jurisdiction to order the benefit of the covenant be transferred to another body or, if
no suitable body wishes to take on the benefit or there is no continuing benefit, to
order the covenant to be extinguished.
If the body is a charity and the Charity Commission concludes that has ceased to be
established for charitable purposes or if the Commission orders it to be wound up,
that should not have the consequences of ceasing to be a responsible body but the
rules on dissolution should be applied.
A conservation covenant should not be capable of being disclaimed by a trustee in
bankruptcy or a liquidator. As it protects the public interest it should continue to bind
land so long as it has a function in the same way as a statutory designation. This
should apply even though the landowner entered it voluntarily. However if the
trustee or liquidator can show it was made collusively, for example with a tame
charity in order to reduce the value of the land to defeat creditors or prevent a sale,
then a Court should have power to cancel it.
10.13 No. The objects suggested are too restrictive. They need to be widely drawn and
allow flexibility for the future. It is important to allow for the development of new
protections (for example until a few years ago old industrial buildings were not
thought worthy of preservation). While there need to be some limits there also needs
to be space for new ideas. It should therefore be possible to establish a control over
the use of land for a purpose, or subject it to a restriction, not anticipated at the time
the legislation is passed.
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Indeed the suggested purposes may not be wide enough even in the light of current
values. For example it might be desired to preserve a sports ground, perhaps one
which historically had belonged to a particular football club, and it is not clear that
would fall within the suggested definition in para 4.40. A covenant might also be
suitable if it protected religious or spiritual interests, such as a pilgrimage site or a
sacred space. It is not necessarily clear this would be “cultural”. Protection might
also be available for educational purposes. Likewise a new war memorial to those
who lost their lives in Iraq or Afghanistan might not fall within the suggested wording
but it might be suitable for a conservation covenant – see Charities Act s 3(1)(l).
There needs to be some public benefit so if there is to be a list of desirable objectives,
a lesson might be taken from charity law to provide a further general category of land
suitable for conservation in the public interest comparable to Charities Act 2011 s
3(1) (m). The list in s 3 is not itself suitable for conservation covenants but a similar
approach could be used. If there is to be a list then there should be a residual
category such as “any other purpose promoting the conservation of the use of land
conducive to the benefit of the public or a substantial section of the public”.
10.14 Not on the creation as this would be unduly bureaucratic. As the Paper points out this
is primarily a free private agreement. It is hard to see who might wish to challenge
the protection on public interest grounds at the time of creation if both landowner and
responsible body agreed. Possibly a landowner and a sympathetic charity might seek
to use a covenant to frustrate some third party action such as compulsory purchase of
open land for housing. In such a case, even if the local authority was not able to
override the covenant under Town and Country Planning Act 1990 s 237 (see 10.44
below), it could still challenge it subsequently on the grounds that it did not comply
with the statutory requirements or was made for an improper purpose. In any case,
even if protection by conservation covenant was not available, the parties would still
be free to use one of the “work around” methods.
If contrary to my view it is decided that some form of approval should be required on
creation then there should be a distinction between purposes specifically referred to in
the legislation such as those listed in para 4.40 for which no oversight should be
required and other purposes, as I suggest in 10.13 above, where the SoS should have
power to approve them.
10.15 No. The nature of a covenant needs to be considered both from the point of view of
the servient landowner and that of the (dominant) body having the benefit. On
Hohfeldian analysis where there is a duty (or burden) on a landowner that would
correlate to a right of the responsible body. Conceptually a covenant would be a
chose in action and therefore a form of property. Attempts to classify rights as not
being property (for example the status of being a tenant protected by the Rent Acts)
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have not been helpful in the past. A conservation covenant will be created by a
formal document (see 10.16), and will need to be varied to suit each specific case. It
is not like a public direction such as a planning designation. Classification as
property is not a matter for its own sake but for its implications:


Can the benefit be transferred? Yes (see 10.11) even though not on sale (compare
the modern treatment of advowsons which can not be sold but still have the legal
status of property).



Does the burden bind third parties, in particular successors in title? Yes. It
constitutes a right in rem not simply in personam. It should also bind trespassers such
as squatters.



Is the covenant permanent so that it survives the death or dissolution of the landowner
subject to the burden and the dissolution of the original responsible body having the
benefit? Yes.



Can the beneficiary obtain benefits from the covenant? Not in the normal sense of
benefits in cash or in kind such as rent or proceeds of sale but there will be benefits in
pursuing the objects for which the responsible body is established or which it
supports.
If it looks like property and behaves like property then it is property, whatever may be
said about it. The courts look not at the words but at the substance. Even if it were
not property it is a right, which comes to much the same thing. This could be
important for the European Convention on Human Rights (1st protocol) as a Court of
Human Rights when deciding if something was a possession would not be restricted
by any purported definition in an English statute - see Stretch v United Kingdom 9 .
This could in practice be relevant where the benefit was held by a non-state body
such as an independent charity (or possibly a for-profit company if that were eligible)
and there was state intervention, possibly as considered in 10.25 below where
relaxation of a statutory designation might override the rights of a responsible body to
a covenant, although provided the state body had acted properly its decision would be
accepted.

10.16 No. The minimum is not sufficient and certainty requires more. While I understand
the wish to keep formalities to a minimum, a covenant could have major
consequences for the future use and enjoyment of the land and therefore its value to
the landowner. It may also affect the duties of the responsible body. It is therefore
9

(2004) 38 EHRR 196
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essential that a covenant should only be granted and taken after proper consideration
and where necessary advice. Furthermore as it may have consequences in perpetuity
it is important that it should be clearly drafted and recorded. I suggest therefore it
should be executed as a deed or include the word “covenant” or something similar.
As suggested in 10.20 below it may also be sensible to include a plan (unless the
covenant relates to the whole of a registered title).
It is important that a landowner does not accidentally find his land is bound by an
apparently casual statement of intent. For example there might be extensive
correspondence on the possible terms of a covenant or there might be a document
(such as agreed minutes of a meeting) signed by or on behalf of both parties. If that
were to be admissible there could be uncertainty as to whether the document was a
covenant or whether it expressed the agreed terms or simply terms under negotiation.
A parallel is the formalities for a contract for the sale of land: as a covenant may have
long term and far reaching consequences it must be clear what is going on.
Where a corporate landowner such as a private company grants a conservation
covenant it needs to be done with proper authority such as approval by the board of
directors. If the landowner is a charity while the currently required formalities for
sale or lease of charity land are probably excessive in this context (I understand there
are proposals for them to be relaxed) the actual decision to grant a covenant must be
properly authorised by the trustees.
Equally a potential responsible body needs to have full knowledge of the rights (and
possibly obligations such as supervision) involved. If it is a local authority, members
should be clear of the proposals and possibly have the right to vote on them. Charity
trustees need know what powers and duties they might be undertaking.
The best way of ensuring both landowner and responsible body are aware of what is
being done is to have a formal procedure. A conservation covenant should not be
made too simply or informally or by agents.
The terms of an intended covenant could be included in another document such as a
contract for sale, for instance where a charity was selling an ancient building but
wished to be sure it would remain protected and therefore imposed a conservation
covenant on the buyer or possibly a s 106 agreement or undertaking (see 10.9 above).
However the covenant itself should be contained in a separate document rather than
(for instance) being incorporated as part of a transfer or lease. This would ensure that
the necessary formalities were included and would draw attention to the special status
of the covenant.
It should also be possible for a testator in his Will to direct his executors to enter into
a conservation covenant with a specified body (see para 5.12). However this should
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not operate to compel a responsible body to accept a covenant. Some years ago I
advised a lady who owned an attractive rural estate. She asked me to include in her
Will a provision that the National Trust should be offered covenants over it to
preserve its beauty. Following her death the Trust inspected the estate but concluded
that, while it was pleasant farming country, it was not of sufficient merit to be
protected by a covenant. While I do not know the details of their reasoning, they may
have considered that it would not be a proper use of their limited resources to have to
police such a covenant. Since in general a charity is not permitted to refuse to accept
a gift (unless it would be onerous), and the offer of a covenant would probably be
construed as a gift, the legislation should provide that a responsible body is not bound
to accept a covenant if offered. This is unlikely to be an issue if the prospective
grantor is alive, as it would be a matter for discussion, but it could be relevant in the
case of a testamentary disposition.
The formal document should state expressly but briefly the conservation purpose
intended to be achieved and in particular the precise nature of what is being
conserved. This would assist interpretation in case of dispute and be useful in any
application to vary or release the covenant. If it only contains the wording of the
covenants themselves it may not be easy to decide why they were imposed. Thus a
covenant not to disturb the surface of a defined area of land will not by itself indicate
that it constitutes a flower meadow so that its purpose would not be affected if
someone wished to lay a water pipe through the land. A covenant against altering a
building will not necessarily show it is a medieval cruck house so that alterations to a
nineteenth century window would not prejudice its conservation value.
If as I suggest the benefit and burden are both registered at the Land Registry the
Registry could provide standard forms as with transfers or require prescribed
information as with leases.
10.17 Yes (save of course where it is granted by a lessee when it should endure for the
residue of the term or a shorter period if agreed). Since the Perpetuities and
Accumulations Act 2009 this is now possible. The previous rule did not apply to
restrictive covenants or to contracts in any case. Provided there is a mechanism to
vary or discharge this should be acceptable. I would however observe that when a
few years ago the Law Commission was suggesting possible reforms of ancient
obsolete restrictive covenants one suggestion was that they should have a limited life
(of, I seem to recall, 70 years). The existing problems of ancient restrictive covenants
may in time be reflected in ancient conservation covenants, although if the concept of
a register of covenants which specify the proprietor responsible bodies is accepted
(see 10.24 below) there should be no problem in identifying the person entitled to
enforce them.
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10.18 As covenants are to be positive as well as restrictive and are imposed in the public
interest there needs to be a test of reasonableness.


Guidance may be available from the law on agreements under Town and Country
Planning Act 1990 s 106. Covenants should be proportionate, related to the purposes
for which they are imposed and reasonably necessary to achieve those purposes. I
agree there is no point in specifying what may be included as that might be
interpreted as limiting what the parties can do.



In the related area of leasehold covenants there used to be a requirement that in order
to bind successors in title they should touch and concern the land. That has largely
been removed by the Landlord and Tenant (Covenants) Act 1995 but the old rule had
a function. The traditional example was an obligation that the lessee should always
buy his meat from a particular butcher. Possibly a similar one in the conservation
context might be that a rural landowner should always source his wooden fencing
posts from a supply managed by the responsible body with whom he is dealing. This
would be irrelevant to the conservation purpose however desirable the responsible
body might think it.



Any attempt to impose what might amount to a tax must be resisted. Thus a
landowner should not be under an obligation to make a regular payment into say the
funds of the responsible body or any other entity, whether that is a local authority, or
central government or a charity. Although such a subsidy might further the purposes
by ensuring the responsible body always had funds it is not appropriate for a
conservation covenant and indeed approaches a rentcharge.

10.19 No. The relevant provisions of the covenant should not be void but should be
unenforceable so long as performance of them could give rise to forfeiture. The
provisions of the covenant should also be severable so that any provisions which do
not conflict should still be enforceable. In relation to provisions which do conflict,
the landlord might be prepared to vary the lease or waive the breach and if so it would
be unfortunate if the parties had to start all over again. In any case it is hard to see
how anyone would know if it was void unless they had access to the lease and
possibly advice on its construction and effect. It might for instance be necessary to
construe a user clause to see if the proposed covenant might amount to a breach. In
Jewell v McGowan 10 it was necessary to take a similar issue to the Court of Appeal.
Also a tenant might be in the position subsequently to acquire the freehold, for
instance under the Right to Buy or under various Leasehold Reform or Collective
Enfranchisement provisions, for instance where a historic building had been
10
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converted into flats. Indeed a grant making body might be prepared to “buy” the
conservation covenant by making a grant as a contribution to the purchase price in
return for the new owner (the Nominee Purchaser) agreeing to a preservation
obligation or an obligation to allow public access to parts of the building. Even if the
terms of the grant conflicted with the terms of the lease as they stood at the time the
grant agreement was made, the effect of the acquisition might subsequently enable
the grantee to perform them.
Obviously where a lessee grants a covenant (assuming if it is within his powers as not
being prohibited by the lease) that covenant should only last as long as the lease.
(The landlord might make a separate covenant at the same time but that is a distinct
issue.) A frequent arrangement is for the freehold of a heritage site to be owned by a
local authority which gives a lease say for 60 years to a charity and the charity then
obtains a financial grant and agrees conditions with the grant payer in return. I
believe this approach is used by the National Heritage Memorial Fund in making
Lottery grants (see National Heritage Act 1980 s 3(4)).
It follows that the covenant should not survive the determination of the lease by
forfeiture or exercise of a landlord’s break clause. It should survive a surrender or the
exercise of a tenant’s break clause 11 as otherwise the tenant would be able to
extinguish the covenant. It should also survive merger: compare Wall v Collins 12 .
This raises the issue as to whether the responsible body might have standing to apply
for relief against forfeiture or for a vesting order in the event of disclaimer of the
lease by a trustee in bankruptcy or liquidator. If the responsible body is prepared to
accept the obligations of the lease in order to protect the land I suggest it should be
allowed to do so and the court should have power to vest the term in the responsible
body. This might require an amendment to Law of Property Act 1925 s 146.
A corresponding problem is where the landlord / freeholder is prepared to give a
covenant but the tenant is not. This could arise where the tenant is a farmer, and
indeed there might be an obligation in the tenancy agreement to farm with best and
most modern methods, no doubt including fertilisers, sprays and perhaps the use of
GM organisms. (See 10.8 above as to successor tenants.) Possibly the landowner
could give a covenant to take effect in reversion on the expiration of tenancy rights.
Clearly it would not be right to require a tenant to adopt a method of farming which
might substantially reduce his income simply in the interests of conservation, at least
in the absence of a statutory scheme. The National Trust may have experience of
how to resolve such issues as they have acquired much tenanted farmland as
endowment subject to the rights of commercial farm tenants but may have wished to
11
12

See remarks of Lord Millett in Barrett v Morgan [2000] 2 AC 264, 271, HL
[2007] EWCA Civ 444; [2007] 3 WLR 459,
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introduce what are seen as responsible farming methods which could restrict some
uses of chemicals.
10.20 It depends if the covenant is severable, as in the suggested example of a cottage in a
large area of land. A common current instance of a parallel case is a planning
restriction (or a term of a s 106 agreement) on the use of a new built house for the
accommodation of a person employed in agriculture. Some local authorities draft the
provision to tie it to the whole area of a farm as it is at the date the house is built.
Such terms effectively prevent any reorganisation of farm boundaries and this has
proved to be a major problem. Similar issues could arise over conservation
covenants.
In some cases a broad cover may be required. For instance a covenant may bind a
house and its historic garden or environs and the boundaries may be difficult to
define. The covenant may also be aimed at protecting the setting around a building.
Covenants may be intended to protect a distant view, either from a building or of the
countryside or a stretch of countryside well known in other ways such as the location
of a Constable painting. In such cases all the land needs to continue to be subject to
the covenant.
If the covenant continued to bind all the land and it was not severable then the buyer
of one part (such as the land) would need the right to enforce the covenant against the
owner of the other part (the cottage) if only by way of indemnity or he would be
potentially liable to the responsible body. That would be contrary to the principle that
the covenant could only be enforced by a public or charitable body. It may be
possible to provide that a person is liable only for breach of covenant on land he
controls.
It is therefore important to define both the purpose of the covenant and the land
affected so that if any land does not need to be subject to the covenant it should not
be. The covenanted land should therefore be defined on a plan (unless it covers the
whole of a registered title). If an excessive area is covenanted then, as suggested, an
application to release may be the best long stop although it would be expensive. It
would be better to for the protected area to be properly defined in the first place.
10.21 Yes but different forms of guidance will be needed for different purposes. It is likely
that commercial publishers will include precedents of model terms in their text books.
If model terms are produced on behalf of an official body it is important they be
drafted by practitioners with experience in the relevant areas. Where practical
problems have been encountered in the past with existing work-around methods,
advantage should be taken of knowledge of what they have been and how they have
been dealt with. Accordingly the private sector should be free to provide precedents.
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10.22 Advisory bodies are probably the best, no doubt after consultation, if the guidance is
to have official standing. Government departments tend to have a bureaucratic
approach and conservation organisations might be seen as partisan.
10.23 No. This relates to the burden of the covenant. The benefit is considered in 10.24
below. While I agree the covenant needs to be protected by entry on a public register
and as from the date of registration it should bind successors in title and indeed other
third parties such as trespassers and squatters, I do not consider the local land charges
register is the right place and the register of title would be better.
There is one technical problem which, while not insuperable, would need to be
considered. A local land charge is an overriding interest under the Land Registration
Act 2002 Sch 3 para 6 13 . It will therefore bind a transferee of the land without being
noted on the register of title. However under Land Registration Act 2002 s 29(3) it
will cease to be an overriding interest if it is also noted on the register of title. That
could well occur if the conservation covenant is mentioned in the documents
produced to the Land Registry. For example, if the conservation covenant was
imposed on a sale by a responsible body to a new landowner and contained in a
transfer, the Land Registry might simply note the whole transfer as such. While the
covenant would still be enforceable against a successor in title, that would not be
because it was registered as a local land charge but because it was on the register of
title so that registration as a local land charge would be of little value for this purpose.
If registration as a local land charge were to be used, there would seem to be two
ways to overcome this problem. One is that if, as I suggest in 10.16 above, a
conservation covenant must be contained in a separate document, then the legislation
should prohibit the Land Registry from noting the covenant. The result would be that
the register of title would be incomplete as a record of rights affecting the land but the
local land charge would retain its overriding status. The other would be to amend s
29 so that the general rule did not apply to conservation covenants. Both approaches
would introduce complications and it would be better not to use a local land charge.
In general people (both lawyers and lay people) wishing to find out about land do not
often look at the local land charges register except for lawyers during the process of
conveyancing on sale. Sometimes they do not even search that register on the grant
of a new lease, particularly if no premium is payable. They more often look at the
land registry entries. A lifetime donee or a beneficiary under a will or settlement or a
lessee will rarely make a local land charges search while if they are to be registered
13

It is also possible, although less likely, that, having regard to the public interest nature of a conservation
covenant, it might be construed as a public right under Land Registration Act 2002 Sch 3 para 5. In Overseas
Investment Services Limited v Simcobuild Construction Limited and Swansea City Council (1995) 70 P. & C.R.
322 CA at 328 this was defined as a right exercisable by anyone but the point may still be open.
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(either as freeholder or as lessee) they will need to have a copy of the register of title.
Registration as a local land charge is therefore unlikely to draw the covenant to the
attention of a new landowner.
At present most local land charges benefit local authorities and therefore most
registrations will be made by their lawyers who will be familiar with the procedure. If
a conservation covenant is held by another type of body such as a charity its lawyers
may not know either how to register the original covenant or, if there is an
assignment, the change of beneficiary to the new responsible body. Those lawyers
will however be familiar with Land Registry procedures.
At present restrictive covenants have to be entered on the register of title and
conservation covenants will be seen as an extension of them. I recognise it is not
normal Land Registry practice at present to enter positive covenants but that could be
changed in this context. A conservation covenant will in many ways be similar to a
restrictive covenant and anyone inspecting the register of title will expect to see it.
I therefore consider the covenant should be entered on the register of title to the
servient land, and if the land is unregistered the making of a conservation covenant
should be a trigger for first registration. If not so registered it should be
unenforceable even against the original covenantor. As the register is accessible over
the internet it will mean anyone in the world will be able to discover if the land is
subject to a conservation covenant. As indicated in 10.8 above rights registered
before the registration of the covenant must take priority over it. The covenant would
itself take priority over rights registered after it so that for instance the landowner
could not give a covenant and then later grant an easement or profit inconsistent with
it.
If as suggested in 10.24 the benefit is also registered with its own title on a separate
register the Land Registry will be able to coordinate the benefit and burden.
I suggest that the grant of a conservation covenant when registered should take
priority over an existing inconsistent unregistered interest even if it would otherwise
be an overriding interest (other than the right of a person in occupation). For
instance, if someone has unregistered sporting rights over such land and the
freeholder enters into a covenant to protect wild life, the proprietor of the sporting
should not thereafter be able to come and shoot the birds. The same should be the
case for mineral rights if the covenant protects the surface, as otherwise the mineral
owner could prejudice this by opening a quarry. Such rights are not evident from the
register of title to the surface land. The mineral ownership will be an underground
stratum and that by itself may not affect the conservation value of the land but if
actions by the mineral owner could do so (for example exercising the right to open
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shafts or construct mine railways) they should be preventable unless the responsible
body can be expected to be aware of them. While the justification for overriding
interests as between private parties is sensible, in this case the public interest and the
need for certainty if a conservation covenant is created is more important.
10.24 No. There should be a statutory obligation for the benefit of the covenant to have its
own registered title, shown on a separate register along the existing lines of the
registers of rentcharges, profits and franchises save that (as with land) registration
should not be voluntary but be obligatory so that an unregistered conservation
covenant will not be enforceable by the responsible body. Requiring such registration
would not materially add to the costs and the Land Registry is used to keeping and
updating information of this sort.
One work-around method mentioned in 10.4 above is where a leasehold is enlarged
under Law of Property Act 1925 s 153. It has been argued that his can lead to the
existence of two registrable freeholds in the same land. I am aware that the Land
Registry has recently changed its practice on this and also has been in correspondence
with the Law Commission over the issue. While the public discussion has not
clarified the perceived benefit to the former landlord of retaining a superior freehold,
I would speculate that it may be related to the ability to enforce such covenants by
privity of estate. My own view is that it is not possible in English law to have two
registrable freeholds in the same land. However in relation to the current consultation
I can see that s 153 has provided a helpful means of imposing covenants which can be
used for conservation and the concept of a separate title for the benefit of the
covenant is a useful one, even though it should not be a superior freehold.
Such a publically accessible government guaranteed register would provide an
authoritative source of statistical information. It would enable researchers to find out
which bodies have obtained numerous covenants. Once the covenant was registered
the objection in 5.30 that obtaining such information would be a significant burden
will no longer apply as the Land Registry computer would presumably be able to
produce it at little more than the touch of a button. This would overcome any need
for a voluntary register.
It would also facilitate transfer of the benefit of a covenant (by a simple Land
Registry form). It would further overcome potential problems about tracing who is
entitled to that benefit, which could be important for a landowner who might have
had no contact with the responsible body for many years. There should therefore be
an obligation for the responsible body to keep its address for service up to date so that
the landowner can know how to contact it. For the reasons expressed in 10.23 above
the burden of the covenant ought to be registered against the landowner’s title so this
simply extends that process to the benefit.
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10.25 Yes. A procedure is needed to align the two. The effect of designation as an ancient
monument or listed building or SSSI or H. M. Treasury grant of conditionally exempt
status for land for IHT may be inconsistent with the terms of a covenant, especially if
the covenant precedes the designation. A consent may be available for works under
statute (because public law issues of reasonableness can be invoked) where the
responsible body does not agree voluntarily. Designations are policed by national (or
sometimes local) governmental or quasi-governmental bodies while many covenants
will be enforceable by charities (or possibly other bodies) with no links with
government whose members may have strong views at variance with official ones on
such matters such as public access to a site of nature conservation or the importance
of permitting building development in the locality, such as new houses around a
historic mansion. There should be a provision that in the event of inconsistency the
requirements of statutory designations should prevail, otherwise a group of
unrepresentative (albeit well intentioned) individuals could upset the national policy
of a democratically elected council or government minister.
Likewise a procedure such as listed building consent for alterations to a building
should override a covenant requiring it to be kept as it is. This has recently been
made easier by the Enterprise and Regulatory Reform Act 2013 s 60. If the owner
obtained such consent, perhaps after scrutiny by English Heritage, that would in
principle be a basis for an application to the Upper Tribunal (see 10.39 – 40) for a
variation and it would be unreasonable to ask the landowner to go to the expense of
an application. Where an official body having statutory powers such as English
Heritage or English Nature is involved judicial review is available to control the
exercise of their discretion. In the case of private bodies and a voluntary covenant
this is not the case although it might be possible to give jurisdiction to the Upper
Tribunal.
10.26 (1) Powers should include a right of entry to inspect the property and if a breach of
obligation is found a power to serve notice to remedy. If the landowner does not
remedy within a reasonable time the responsible body should have power to enter to
do works such as repair the building or undo damage to the environment or remove
unapproved alterations and (subject to comments in 10.28 below) recover the cost
from the landowner. In emergency the power to enter and do works should be
available even without notice or failure to remedy. There should also be power to
give advice or draw the attention of the landowner to matters which need to be
watched, such as invasive species or the effect of a storm on a building.
(2) Yes. I understand the National Heritage Memorial Fund uses a Grant Agreement
which includes management terms coupled with an obligation to repay a grant in case
of breach of contract or disposal of the property in effect as a covenant arrangement.
Sometimes there is capacity for this to be supported by a charge over the grantee’s
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title. A management agreement can supplement the formal covenant and can be
brought up to date as circumstances, technologies, practices or the habitat change
without needing to alter the covenant itself.
10.27 No. While extra-statutory guidance can cover much of this, it would be sensible to
include powers in the legislation powers. These could either be ones which the
parties are able to adopt by incorporating statutory provisions without having to spell
them out in every covenant document or ones which will apply automatically unless
excluded. An example is Part III of the Law of Property Act 1925 which provides
background powers for mortgages and rentcharges which the parties are then free to
adapt as they wish and which can be excluded but if they are not will apply
automatically. In order to keep individual covenant documents as simple as possible
the second approach is probably better so that the legislation will provide default
powers which the parties are free to modify. The provisions should be those in
10.26(1) above.
10.28 Yes for a restrictive obligation. While in principle a landowner should not be subject
to strict liability for matters which are not (directly or indirectly) his fault, the
substantive remedies should nevertheless be available. Thus if a trespasser damages
the land or if a building is the subject of an Act of God such as a lightning strike the
responsible body should be able to enter and rectify the damage irrespective of
whether or not the landowner was at fault but if he was not then it should not in such
a case be able to recover damages from him. Otherwise if the remedy of the
responsible body is triggered only by a breach, they would be powerless in such a
case.
For a positive obligation, in principle the person bound should perform his duties
unless prevented by illegality. This could arise from the exercise of public powers
such as compulsory purchase, from controls such as ancient monument or SSSI, or
from incapacity, for instance where the land passes into the ownership of an entity
which has no legal power to perform the obligation. Other controls are more difficult
to assess. Thus if there is an obligation that the land must be open to the public but
the landowner can not obtain insurance cover against public liability at reasonable
cost (perhaps because the land has become in a dangerous condition or is shown to be
polluted) then he should be relieved of that obligation.
Where positive obligations are onerous the landowner may not have sufficient money
to perform them. The responsible body will have normal insolvency remedies but if
a trustee in bankruptcy or liquidator is appointed his remedy may be to sell the land.
In such a case it is important that the covenant should remain in force and bind the
buyer, even though the insolvency may have been initiated by the responsible body:
see 10.12 above.
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Assuming the covenant will bind all persons with estates or interests in the land (or at
least those consenting and those created after the covenant is granted) it can be
enforced not merely against the estate owner but other persons such as those with
easements or profits or mortgagees in possession. If they cause a breach then the
landowner should not be liable for their actions unless he has actually consented or
approved. Although it will also be binding on other persons such as licensees or
trespassers or squatters it would be sensible to provide expressly that it can be
enforced against them, for instance enabling the responsible body to obtain an
injunction against repeated acts of vandalism by a trespasser without having to join
the landowner.
10.29 Yes
10.30 Yes
10.31 (1) Yes. These might include reimbursement of money previously paid out in grants,
in doing repairs and administrative costs in monitoring the covenant.
The breach may not be the landowner’s fault if it occurs from the act of a third party
(such as a vandal) or act of God (such as lightning destroying a historic house).
Provided the landowner has acted reasonably and has taken the necessary precautions,
as breach of covenant is not to be a criminal offence, if the conservation value is
really lost there is nothing more to do and losses and benefits should lie where they
fall.
(2) No. Although where the landowner is at fault or negligent remedies might
include financial ones to avoid him gaining a windfall profit, exemplary damages are,
as indicated in the Paper, of dubious validity and may be subject to challenge. They
normally apply where the wrongdoer has acted outrageously and the courts may be
reluctant to award them. A better approach is that a landowner in breach loses the
benefit (see 10.32).
Where a landowner has deliberately sought to profit from a breach, for instance in
order to develop the land, the actual breach may have been committed by one
company (such as a connected lessee or building contractor) while the financial
benefit is reaped by another company or an individual. In such a case it may be
necessary to pierce the corporate veil and follow the profit and award damages where
the profit has been gained. This should be possible under the evasion principle in
Prest v Petrodel Resources Ltd 14 but the legislation may need to provide for this
expressly.
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10.32 No. The difference in calculation depends on the historical distinction between
common law and equitable damages which should have ended with the Supreme
Court of Judicature Act 1875. There is no place in the modern law for such ancient
distinctions. In A-G v Blake 15 the remedy of damages was widened to prevent a
wrongdoer making any profit from his breach of duty and that could be applied here.
A current common instance is where a developer acquires a listed building and allows
it to fall into ruin in the hope that he can redevelop the site. If such a building were
protected by a conservation covenant a developer might still seek to acquire it. If in
such a case the damage destroys the conserved benefit, thus freeing the land up for
profitable development, the landowner should be deprived of the benefit of that
windfall gain by damages equal to the difference between the value of the land
subject to the covenant (on the assumption that it has been fully performed) and the
value free of the covenant. The same might apply where a landowner deliberately
destroyed rural land, for instance by draining a wetland to convert it to commercially
valuable arable.
10.33 Yes. The scheme is that covenants are made in and for the public interest. The
responsible body may be impecunious or may be deterred by other considerations
such as policy disagreement in its governing body, pressure of other work or the
views of an influential patron.
The competent local planning authority should also have such power.
This does however raise the issue whether if a responsible body is prepared to waive
or modify a covenant a public body should be able to override that and take
advantage of the covenant as originally drawn (see 10.35). On balance, if the
responsible body, acting responsibly, decides to release the covenant then a different
body should not second-guess that decision. If the land is suitable for a statutory
protection then that may be imposed in place of the covenant.
10.34 Yes but not limited to contract law. The distinction between contract, tort, statutory
duty and proprietary remedies (for breach of covenant) are again (see 10.32) artificial
in the context. A court should have a wide jurisdiction to award any remedy available
including declaratory relief. In practice it seems unlikely that most responsible
bodies would undertake substantial obligations except possibly regular inspection and
supervision. Most grants would be made at the outset. Of course if there is an
obligation on the responsible body to make regular or occasional payments they
should be enforced like any contract. More difficult is where the responsible body
undertakes to provide specialised services such as to give advice or to supply an
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expert in reconstructing dry stone walls. The landowner would presumably have to
take advice or engage an expert elsewhere and that might be difficult or expensive.
10.35 This depends on how far a statutory body is to be allowed to enforce the covenant
independently of the responsible body (10.33). Some mechanism is needed to keep
matters up to date in changed circumstances but if a public body is to be allowed to
enforce the covenant it is important that its efforts are not undermined by the
responsible body agreeing a modification. However although there might be a fear of
a collusive release to get round the proposal in 10.33 this is unlikely to be a problem
with the suggested responsible bodies, at least provided they exclude bodies
established to distribute profits. If the body is indeed responsible it should be able to
make a release. Possibly a statutory body such as English Heritage or English Nature
might have standing to intervene where a release or variation is proposed but it would
be better for them to invoke their statutory powers.
In some cases a conservation covenant may be so important to protect certain land
that a special procedure should be available. If this was likely to occur then on the
creation of the conservation covenant an application could be made to the SoS to
certify that it was of national importance. In such a case the covenant should not be
released and the various powers of modification or release discussed (either by
agreement or by the tribunal or the court or by a local authority under s 237) should
not be exercised without the consent of the SoS.
10.36 The responsible body should certify that it is satisfied that the release is in the public
interest. If the benefit of the covenant is registered with its own title as suggested
above 10.24 and if the burden is entered on the landowner’s title as in 10.23 then the
Land Registry should be required not to cancel the title and entries unless a certificate
to that effect is given. For this purpose public interest should not include any
financial benefit to the responsible body (see 10.41).
10.37 Yes, but on the same principles and similar procedure to a release in 10.36 so that the
Land Registry will not note the variation without a certificate.
10.38 No. The issue of merger in other contexts, such as easements and private covenants,
suggests that automatic merger may not be the right course. There may be good
reasons for the responsible to body acquires the land on a temporary basis. This
might be because the landowner is under pressure to sell and there is no other
potential buyer, or at least none who will buy subject to the covenant. It might be, as
suggested in 10.19 above if the responsible body secures relief against forfeiture of or
a vesting order for leasehold land. It may then intend shortly after to resell it,
possibly after finding a new landowner who will take subject to the covenant.
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Under charity law a charity in disposing of land has a duty to maximise returns so far
as consistent with its charitable purposes and in broad terms a similar duty applies to
local authorities. Government bodies are also expected to get full value and failure to
do so may be criticised by the National Audit Office. The effect of extinction on
merger would be that the land ceased to be subject to the conditions and that is not
necessarily the right approach. It may be best to retain the original covenant rather
than extinguish it by merger and then start again. In addition if a public statutory
body has power to enforce the covenant, there is a public interest in the covenant
remaining in force.
So long as there is power to discharge by agreement then, if the responsible body
becomes the landowner (that is owner of all interests in the land as there may be a
subsisting unmerged lease) and if the conservation covenant is really obsolete, the
responsible body can make a specific declaration of release, having certified the
public interest as above but this should be a positive act and not simply an implication
of law.
10.39 Yes. This should be in parallel with the power referred to in 10.25 above for a
modification to be made if the covenant conflicts with a statutory designation.
10.40 In each case, as indicated, subject to the first and overriding public interest test:
(1) to (3) Yes
(4) No. The purpose of a covenant is to interfere with landowner’s enjoyment of the
land and if he is able to go to the Tribunal and say “I am not enjoying this land
because of the covenant” that defeats the purpose.
(5) Practicable yes. A covenant which can not be practicably complied with is of no
benefit.
Affordable no. The law does not in general have regard to the impecuniosity of a
defendant. If he (or a predecessor but he may have purchased or inherited the land)
has made a commitment then it is no answer to say “I can not afford to comply”.
That may be particularly important for listed buildings which often get into the hands
of small companies which do not have the assets to repair them and hope they will
fall down so the site can be sold for redevelopment. If the landowner can not afford
to perform the covenant then the land should be sold or given to someone who can.
As indicated in 10.28 above the responsible body may be able to secure the
appointment of a trustee in bankruptcy or liquidator who may then sell the land
subject to the subsisting covenant to someone who is able to perform it.
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(6) It is not clear that the Tribunal has the expertise to draft a new covenant or
scheme. This is really an administrative matter not a judicial one. Experience with
modification of restrictive covenants in the former Lands Tribunal indicates that
redrafting is done only to a very limited extent. Specialist advice may be needed and
not necessarily from experts selected by the parties. This is a matter of public
interest. This should be referred to bodies such as English Nature or English
Heritage.
There is a parallel for moving an obligation with enclosing town or village greens
under what is now Commons Act 2006 s 16(3) or provision of other public open
space under the Local Government Act 1972 s 122 but shifting a conservation
covenant is a more complex matter. It can obviously not apply to ancient buildings or
archaeological sites. It may sometimes apply to nature conservation but the members
of the Tribunal are unlikely to have the necessary skills to tell whether the suggested
new site is really an adequate substitute.
10.41 Reimbursement of costs and expenses obviously. Normally also grants. See also
damages 10.31-32 above.
It is important that conservation covenants (which may be variable by agreement with
the responsible body) should not be capable of being used for ulterior purposes such
as overage. A common method in current use for traditional restrictive covenants is,
where the covenantee has retained adjacent land, to restrict the use of the land say to
agriculture and if planning consent is granted the landowner can go to the covenantee
to obtain a release in return for a payment of money. Such devices are sometimes
legitimately used by charities such as endowed institutions when selling surplus
farmland 16 . Likewise it is not unknown for cash strapped local authorities to wish to
override conditions on land given for some public purpose. See the facts of Oldham
BC v Attorney General Oldham BC v Attorney General 17 . Although that related to a
sports ground where the authority was the trustee rather than a conservation purpose
the issues could be similar. If the authority had instead had a covenant they might
have wished to release it in return for a payment.
Bearing in mind the status of the proposed responsible bodies, this might be thought,
notwithstanding the Oldham situation, to be a risk that should to be taken but if profitdistributing entities were to be eligible as responsible bodies the temptation to use the
covenant for an ulterior purpose might be irresistible. Indeed such a body might be
advised that it had to act in the interests of its shareholders or other beneficiaries of
the profits to act so as to maximise them by exploiting the covenant. The legislation
16
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should therefore provide that a conservation covenant can not be used in this way,
and say that no consideration can be charged for its release except reimbursement.
10.42 The same effect could be achieved by simple failure to enforce. As there is a public
interest, and particularly if a public authority is to be able to step in to enforce the
covenant if the responsible body does not, it does not seem necessary. However in
practice this could usually be achieved by a landowner’s application for a release
supported by the responsible body or more simply by an agreed release. The most
likely situation where the responsible body wants to remove the covenant but the
landowner does not is if someone wishes to bind his heirs and the responsible body
thinks it would be a waste of its resources to police it in which case it is arguable that
the covenant should not have been taken in the first place.
10.43 Subject to the revised grounds yes. My reservations under 10.40(6) above apply as
much, if not more so, to judges as to members of the Tribunal.
10.44 Yes. However regard should be given to Acquisition of Land Act 1981 s 18 and
Planning Act 2008 s 130 (National Trust inalienable property) or even consecrated
property. There may also be cases as mentioned in 10.35 above where the views of a
local authority (primarily directed to local issues) may not fully take the national
interest into account and reference should be made to the SoS.
This may also be linked to the issue of biodiversity offsetting activity in 10.5. It may
be desirable in some case for the authority to provide a substituted site but see
10.40(6) above.
10.45 No comment
10.46 Yes. As the Paper indicates these are now mostly obsolete. When making a new
grant arrangement the practice of the Forestry Commission for many years has been
not only to cancel the former dedication agreements but also automatically to
discharge the old covenants. It has agreed with the Land Charges Registry and the
Land Registry a standard means of cancelling registered restrictive covenants in
circumstances where it would not be done with normal ones and it usually pays the
associated costs of the landowner’s solicitors in connection with that.
In view of the recent Government announcement as to the proposed handover of the
National Forestry Estate possibly to a new charity it may be that in consequence any
existing covenants will either become obsolete or the benefit will need to be
transferred to the new entity.
10.47 Each needs to be considered. My experience is limited to the following.
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A.6

S 106 agreements are subject to their own legislative procedures under the
Planning Acts.

A.25

There are also deeds under Law of Property Act 1925 s 193 (see R v Secretary
of State for the Environment ex parte Billson 18 ) in relation to common land
many of which still exist.

A.51

The precise legal status of guardianship is obscure. It does not appear to
create an estate in land (either legal or equitable) but may create an interest in
land. It is unclear if the SoS can sue in trespass for possession, for instance
where a squatter has moved in.

A.57

The Church Commissioners covenants, particularly on redundant churches,
are important in their context and enforcement can take account of religious
purposes.

10.48 No. It is quite likely that covenants may become widely used to protect buildings in
towns to supplement statutory controls of conservation areas and listed buildings.
The Covent Garden Area Trust is an instance.
10.49 Although I am now retired, I believe they would have been useful for several charity
clients of my firm if they had been available in past years. I have often had to use
work-around methods.
10.50 No comment
10.51 The heritage industry is a source of income for many landowners and provided there
is no restriction on charging a reasonable fee where public access is suitable it may be
beneficial to show that land is subject to a covenant, just as listed building status may
be a selling point of a house. Where the owner of a protected site is appealing for
funds from a grant making trust for improvements or indeed for an event it may assist
if the land is covenanted. Likewise if an event such as a conference is to be held in a
prestigious location it may be relevant that is it is important enough to have
covenanted protection.
10.52 This is self-evident if it refers to the freehold. Different issues may apply to a
leasehold estate in the land as in 10.53. There will of course be costs in negotiating,
setting up, drafting and completing a covenant but they will be modest in comparison
to those of conveyancing and purchase. Obviously freehold ownership carries a
degree of control which can not be secured by a covenant on its own but it would be
impractical (and in the case of central and local government bodies would be contrary
to current policy) for large areas of land to be in the ownership of responsible bodies.
18

[1998] 2 All. ER 587
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10.53 Intervening a leasehold interest is indeed one widely used work-around method. The
same issues apply as in 10.52 although use of a covenant would not always achieve
the desired objective and it may still sometimes be desired for a body wishing to
protect land to have a legal estate in it in order to have privity of estate.
Another current work-around is for a landowner to transfer the freehold of his estate
into a Land Trust established as a charity (you will no doubt hear from the Land
Trusts Association). There are two main varieties. One is that immediately before
the transfer the landowner grants a lease to a nominee (sometimes at a peppercorn
rent, sometimes at a full one) then transfers the freehold to the Land Trust and
afterwards the nominee transfers the lease to the former landowner. The other is that
the landowner first transfers the land to the Land Trust and then takes a lease-back of
the property at a market rent. However such methods are often used in connection
with IHT saving schemes, to enable the original landowner to transfer value to a
charity which will preserve the family estate intact while he retains the right to enjoy
the property, at least for his lifetime and possibly his family after him. To that extent
it resembles the former National Trust practice of encouraging members of the
original family to continue to reside in a gifted mansion. The approaches are indeed
often used in conjunction with conservation ideals, particularly to save a traditional
family estate from the perceived risk of having to be sold to pay IHT. Putting it into a
charitable trust may be seen as a lesser evil, or indeed as a positive advantage. When
such approaches are used care must be taken over any tax advantages. HMRC has
always watched situations where a person apparently gives away value while
retaining enjoyment. A landowner may seek to argue that a covenant either
represents a gift to the charity of a portion of the value of his property or on his death
his personal representatives may seek to argue that the covenant has devalued the
property for inheritance tax purposes and such arguments may encounter challenge.
Conservation covenants will not be a direct replacement for such approaches although
where a landowner wishes to protect a landed estate it will provide an alternative
method. Clearly a covenant would be cheaper to set up than a leaseback approach but
in practice it would be adopted as part of a larger arrangement which would have its
own substantial costs.
Administration of a leasehold arrangement usually involves licences to make
alterations which carry costs. The intervened landlord has to consider the proposals
and perhaps take architects or surveyors advice on them. There will be such experts’
fees as well as legal fees to document the licence. However where consent is
requested under a conservation covenant such running costs would be much the same
as those for approvals under a leasehold scheme.
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10.54 As the Paper points out it could either enhance or reduce. In general a covenant,
binding the owner, and reducing freedom of action would be expected to reduce
value. However as with listed buildings it could sometimes enhance it.
For possible enhancement, a conservation covenant could be granted over a whole
estate village of eighteenth century cottages. The individual cottages could then be
sold off subject to that covenant. Each cottage might have its value enhanced because
a buyer would have some assurance that the quality of the village would be protected.
This might have similar advantages to a conventional building scheme, which of
course cannot be used if the houses are not laid out in plots, or to management
schemes under the Leasehold Reform legislation which can no longer be created. In
such a case the benefit of the covenants would rest with the responsible body not the
owners of the other houses. It might be possible to vest the covenant in a charity set
up to protect the locality and then arrange for the members of the charity, or even the
trustees (as there is no limit on the number of charity trustees) to be the residents of
the village. So long as the purpose of the scheme was the conservation of the village
for the public benefit and the charity trustees acted accordingly there would not seem
to be any objection in principle to such an approach even if incidentally it benefited
the same people in their capacities as house owners.
The existence of a covenant can reduce value. Some years ago a client of mine had
entered into woodland conservation obligations on his farm on a medium term (I
think 20 year) agreement, possibly under the Farm Woodlands Scheme (not forestry
dedication). When he wished to sell the farm the buyer who had made the best offer
was not prepared to comply with the obligations. My client had to arrange to refund
all the grant money he had received in return for a full release and the wood ceased to
be protected. If my client had not been able to secure the release he would, as I
understand it, have lost that sale and while no doubt he could have found another
buyer it might have been at a lower price.
10.55 Much depends on the approach taken. There will be costs of drawing up the scheme,
negotiating it and if necessary obtaining approval from a statutory overseer. There
may be registration costs although they should be minimal. There will be regular
supervision costs and, if there is a default, enforcement costs.
10.56 As with restrictive covenants, on the whole people abide by the law, especially if they
have either voluntarily entered into the scheme or knowingly bought property subject
to it. An exception may be where they have inherited property – in that case neither
they nor their lawyers are likely to have inspected the local land charges register if
that is the only place they might find out about it – but they will normally have seen
the Land Registry entries. There will be occasional breaches, some inadvertent (as
with many current breaches of listed building obligations) and a few deliberate.
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10.57 No comment.
10.58 Yes, provided the changes fit easily with the current law. Some commercial training
providers may run courses for practitioners at their usual fees. No doubt others such
as counsel will also run courses perhaps free of charge as a practice development tool.
At a time of stringency in public expenditure I would expect that public bodies and
local authorities might be unwilling to extend their activities to taking conservation
covenants. That would mean that most covenants would, at least initially, be with
charities, both large national ones and small local ones. (Even while some covenants
would be made under the provisions of s 106 agreements, it is possible that the
responsible body will often not be the local authority but a charity.) Such charities
will usually be advised by solicitors or other conveyancers, either in-house or in
private practice. In framing the rules it will be important therefore to do so in such a
way that is as familiar as possible to those practitioners in order to reduce the burden
of training. Such advisers will be familiar with Land Registry procedures but less so
with those for registering or altering local land charges (see 10.23 and 10.24 above).
As far as possible therefore the rules, particularly relating to creation and
enforcement, should be derived from private law (such as the existing law of
covenants) not from public law (such as planning law).
10.59 No comment on local authorities. If the local land charge suggestion were to be
implemented there could be expenses for practitioners in private practice advising
such responsible bodies as charities who are not familiar with procedures for
registering local land charges or altering the beneficiary and would need to
investigate the relevant law.
The cost of registration at the Land Registry will be small apart from the level of
Land Registry fees for the landowner’s title. As the covenant would have no
pecuniary value, perhaps a minimum fee could be charged and if the covenant affects
several servient titles, a single minimum fee for all of them. If the suggestion that the
right of the responsible body to the benefit should also be registered with its own title
is accepted then likewise a minimum fee should be payable for first registration and
for any subsequent dealing with the title to the benefit of the covenant.
10.60 Members of responsible bodies would need training. There could also be legal costs
in drawing up standard forms.
10.61 No comment
10.62 No comment
10.63 No comment
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10.64 No comment
10.65 In addition to those costs of professional and government (central and local) there
will no doubt be guides produced by commercial publishers and lists of (and perhaps
guides to) covenanted properties for those interested.
Such lists (or, if the suggestion is accepted, the register of the benefit of conservation
covenants) will be available to the media and if a story developed involving
covenanted property its status might be mentioned.
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name: Federico Cheever, Senior Associate Dean for Academic Affairs and
Professor of Law

Email address:

Postal address:

Sturm College of Law
University of Denver
2255 East Evans Avenue
Denver, CO 80208

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):

I am a Professor of Law at the Sturm College of Law at the University of Denver. I
am not responding on behalf of any entity.

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

None of the information provided is confidential.

As explained above, w e will tak e full account of your explanation but cannot
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give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
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General Comments

I read with interest your paper regarding proposed legislation for Conservation
Covenants in England and Wales. The comments below are based on my experience
as a scholar of Land Conservation Law and Biodiversity Law in the United States (see
attached CV). While I have some familiarity with the United Kingdom public law
land preservation system, I hope you will forgive me any unwarranted assumptions.

What we call private land conservation restrictions affects how people think about
them. In the United States the term conservation easement, originally coined by a
journalist in the 1950s, is misleading and leads to regular confusion. The term
Conservation Covenant is far more accurate. This type of conservation restriction is in
fact a multilateral set of contractual obligations that run with the land. Of course, the
term real covenant also comes with its own set of expectations.

The guiding star in developing any system of private land conservation must be
durability. We must develop legal structures and the accompanying societal
expectations that will preserve landscapes and historic sites for a very long time.
Around the world, the culture of private land conservation restrictions over past
decades has been largely about the process of creating paper restrictions and
facilitating the transactions that create them. Over the centuries to come, those issues
will pale beside those associated with preserving the restrictions we create and the
resources they are intended to protect.

The two primary justifications for private land conservation restrictions, biodiversity
preservation and historical preservation, require restrictions that we can rely upon for
centuries. A glance back at conveyancing documents from the early 19th century will
convince anyone that many of the once common aspects of real property law have
been transformed over that relatively short period of time. Accordingly, effective
conservation covenants must be so clear and so simple that their terms will be selfevident to landowners and judges centuries in the future.
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We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47

Conservation easement statutes in the United States specifically exempt interests
created under them from most of the traditional common law rules against negative
easements and easements in gross. Many statutes create specific third-party rights of
enforcement. Most statutes prescribe perpetuity as the relevant term of the restriction
absent a clear expression of contrary intent. It would be wise to go a step further and
designate a closed universe of potential covenants – perpetual, term and contingent.
Since 2005, every state in the United States has had a conservation easement statute.
However, it is worth noting that conservation easements predated statutory
authorization for them in most states. Many conservation organizations regularly
granted a single acre in fee in order to render their conservation easements
“appurtenant.” In Colorado, conservation easements bound water rights – protected by
state law – long before the conservation statute allowed them to do so. While scholars
can afford to be sceptical of non-standard restrictions, these restrictions were almost
universally effective, at least until such time as the states in which the restrictions
were located past supporting legislation. Conservation legislation does not so much
allow conservation restriction as it structures those restrictions to facilitate their
effectiveness in the long-term and reduce disputes about their meaning.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
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(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54

Biodiversity mitigation or “offsetting” will always be a suspect practice. Lands are
unique and natural systems are imperfectly understood. Preserving a certain number
of acres in one place in exchange for a certain number of acres degraded in another
place may be the best practice in some cases, but will never be a practice without
harm.
The strength of private land conservation restrictions is that they allow individuals
and groups interested in preserving specific pieces of land to to do so. Mitigation fees
of various kinds can facilitate these transactions by providing resources.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
It is essential that any effective conservation restriction “run with the land” -- binding future
owners. Otherwise the conservation restriction can always be defeated by transfer.
In the age of climate change, the ability to impose affirmative obligations on the landowner to
mitigate foreseeable disruptions in natural systems can be extremely important. Conservation
covenants, like all other methods of preserving natural systems, should work to enhance
resilience in those systems.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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No comments

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
The expectations associated with leasehold estate in the United States are sufficiently
different that it would be unwise for me to comment on the proposal to allow creation of
leasehold conservation covenants in the United Kingdom.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22

I applaud your tentative decision to move away from the more restrictive
Commonwealth system limiting holders of conservation covenants to government
agencies. The experience in the United States suggests that there are many non-profit
community groups committed to the preservation of particular landscapes and
particular types of resources that can effectively act as holders of conservation
covenants. However, the primary consideration of durability requires that there be
some limitations on which groups should be allowed to hold conservation covenants.

Designating a particular Sec. of State to certify organizations with the resources and
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expertise makes sense. Further, it makes sense to have the Sec. of State express those
restrictions in terms of objective, publically known qualities. This limits potential
changes in philosophy based on changes in government. The Accreditation Standards
promulgated by the Land Trust Accreditation Commission in the United States may
provide guidance. http://www.landtrustaccreditation.org/index.php While the nature
of the system in the United States requires that accreditation be voluntary, it would be
wise to make similar standards mandatory in the United Kingdom.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
No comments

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26

Obviously, careful application of financial and management standards for
conservation covenant holders will reduce the risk of the failure of conservation
organizations. Inevitably, over long periods of time, failures will happen. Among the
specific requirements imposed on each conservation holder should be a requirement
that ensures that each conservation covenant have a designated “backup grantee”
capable and entitled to take over the enforcement of the covenant should the original
grantee proved incapable of doing so. The proposed statutory structure needs to
explicitly authorize transfer of the benefit of the easement from one qualified holder
to another.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
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(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29

The designation of backup grantees will not in itself completely solve the problem.
Under some circumstances, the Secretary of State will need to step in and hold the
easement until a suitable new holder can be found. This is essential to ensure the
durability of the covenant. In those US states that have encountered the problem, the
state attorney general has undertaken the role of placing orphaned easements with
new grantees.
Government intervention in private conservation arrangement may reduce the
political acceptability of conservation transactions in certain locations. Although in
some of the most influential American states – Massachusetts, Virginia and Maryland
– the government plays a significant role without reducing the attractiveness of
conservation transactions to private parties.
The answer to this problem is not to eliminate the government as a final protector of
conservation but, instead, to limit, to the degree possible, the number of situations in
which the government must step in.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40

It is certainly common practice to limit conservation restrictions to specific purposes.
It is an interesting point of real estate law what exactly might happen to such a
restriction if, arguably, it no longer serves any of the prescribed purposes. It would be
wise to indicate that he does not cease to exist without some determination by a
competent tribunal.

Experience in the United States suggests that it is very difficult to create standards
through which any third party – public or private – can second-guess voluntary
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conservation transactions. Land is unique. The people who care for it often, honestly,
see it in ways that others do not. I doubt there is an hectare of land in the United
Kingdom that someone could not, in good faith, assert has cultural or historic value.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49

Again, experience in the United States suggests that it is very difficult to create
standards through which any third party – public or private – can second-guess
voluntary conservation transactions.

The government can play an enormous positive role by providing incentives for
conservation transactions. In the United States, the federal Internal Revenue Service
effectively subsidizes, through tax deductions, every conservation transaction in
which a landowner donates value in perpetuity to a valid conservation holder. This is
a great mistake. In the United Kingdom you have the opportunity to target public
subsidies to the land informed planners actually wish to conserve. The United
Kingdom’s complex system of National Parks and Areas of Outstanding National
Beauty offer a well-established structure for selecting regions in which the public
sector should subsidize conservation transactions.

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
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The obvious limitation of the “statutory burden” concept is that the statute may be
significantly modified by a subsequent government. The benefit of the property
interest approach is that the conservation restriction embodies the expectation of
durability associated with property rights.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10

This is very wise. Obviously, merely having the covenant in writing is not sufficient.
It must be made available in one form or another to parties who may be subject to it.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14

For the vast majority of conservation restrictions intended to preserve biological
systems or sites of historical interest, perpetuity is the appropriate length. The “dead
hand” problem associated with perpetual restrictions has been overstated in the United
States. A conservation covenant is merely a legal restriction on a piece of land which
can be removed by judicial action or government condemnation. Subdividing a piece
of land into a large number of parcels or developing that land is a much more
irrevocable act. The transaction costs associated with reuniting the parcels or restoring
land that has been developed to its natural state will generally exceed the transaction
costs associated with removing a conservation covenant, if removal of that covenant
is warranted.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
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which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16

Unless you propose substantive government review of every transaction before it is
completed, it is effectively impossible to limit what appears in a conservation
covenant. Predictably, parties to the transaction will be passionate about things it is
almost impossible to enforce (e.g., organic farming practices). Even if the statute
explicitly prohibits certain sorts of restrictions, landowners and conservation easement
holders will find a way of incorporating those restrictions in accompanying
contractual documents. One of the great virtues of conservation restrictions is that
they provide latitude for the creativity of transaction parties who know the land well.
You must take the bad with the good.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18

No comments

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
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One of the most effective and ubiquitous provisions in any conservation restriction is
a prohibition against subdivision. In the United States many conservation easements
include “building envelopes” allowing landholders the opportunity to build a specific
number of additional structures and specific locations on the property.
Explicitly imposing conservation restrictions imposed on a larger parcel on any
smaller parcels derived therefrom is very wise. Otherwise, conservation restrictions
can be defeated by transfer to multiple parties.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22

The various conservation easement handbooks and model easements promulgated by
conservation associations in the United States have been extremely significant in
increasing the quality and specificity of conservation restrictions. There may be virtue
in encouraging private or quasi-private entities to generate these guidance documents.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23

See above.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31

No comment

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
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landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32

I disagree with your proposal not to require central registration of conservation
covenants. The capacity of conservation covenants to preserve larger landscape
systems for biological or historical preservation can only be gauged if you know
where the covenants are. Experience in American states and Australia suggest that a
requirement for central registration will not significantly reduce private parties
willingness to engage in conservation transactions.

Your primary argument against central registration is the burden it would impose on
government. It seems possible that government agencies interested in the specific
resources protected (e.g., English Heritage, Natural England) might be willing to help
shoulder part of the burden.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34

The answer to this question will be context specific. In many cases, the flexibility of
the United Kingdom landscape preservation system will mesh well with conservation
covenants. Conservation covenants might work well to counter potential threats to
scenic vistas in you. K. National Parks or AONBs.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
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Where conservation restrictions are perpetual, management agreements play an
essential role in allowing for flexible maintenance of the property. In many natural
landscapes, climate change makes management agreements even more essential.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15

No comment

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20

No comment

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40

Although the United States Uniform Conservation Easement Act says nothing about
remedies, some other state statutes in the United States do. For example, the Colorado
State statute specifically authorizes preliminary (interim) injunctions to prevent
damage to conservation values on the land, damages for scenic aesthetic and
environmental injury to the land, and damages including the cost of restoration.

We provisionally propose that the court should have the power to issue an interim
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injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41

A specific authorization for preliminary (interim) injunctions can be very useful.
Without one, judges unfamiliar with conservation restrictions may be reluctant to
prohibit specific activities on private land.
We use a “public interest balancing tests” for the issuance of injunctions in federal
court in the United States. The injunction is issued by the trial judge and is subject to
a high level of discretion on review. This is appropriate for conservation restrictions
because the needs for injunctions are extremely context specific.

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51

A provision specifically authorizing damages sufficient to restore the conservation
values the land can also be useful. Suppose a violating landowner cuts down a forest.
A judge should feel comfortable exacting damages sufficient to replant the forest and
maintain it to maturity. If a violating landowner cuts down half the forest, a judge
should feel comfortable in joining the landowner from cutting out the rest of the forest
while, at the same time, extracting damages sufficient to replant and maintain the
forest that has been cut down.
In the absence of a restoration remedy, violating landowners have more opportunity to
absorb any damages ordered and then argue that their conduct has rendered the
covenant valueless for conservation purposes thereby gaining their ultimate object,
unrestricted land.
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We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55

As with all environmental injuries, damages are on inadequate substitute for an
effective injunction. In situations in which a resource has been degraded but not
destroyed, the combination of damages and injunction can be essential to protect what
is left of the natural system and restore what can be restored.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59

Public enforcement of private conservation restrictions is inevitable in some cases. If
the conservation covenant protects part of an historic site or part of a functioning
ecosystem and the private holder decides not to enforce it, the government will
necessarily be drawn in to the dispute to protect the larger resource. If the private
organization holding the covenant ceases to exist, the government must step in.
Accordingly, it is best to provide explicit notice of the government’s authority to all
parties involved.

Notice of the government’s role should be provided both in the statute and in the
conservation covenants themselves. Each covenant should be required to include
language indicating the government’s role to step in to enforce its terms if other
parties withstanding failed to do so. The statute should both require the inclusion of
this language and provide that the absence of such language does not prevent
government action to protect the resource.

Again, everything should be done to make government intervention to enforce
conservation covenants as rare as possible. Ideally, robust private organizations, well
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drafted covenants, designated backup grantees and similar measures, should make
government intervention almost unheard of. If, however, the statutory scheme
succeeds in making government intervention extremely rare, the need for consistent
notice of the government’s right to intervene becomes even more necessary.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61

I am unfamiliar with the principles of United Kingdom contract law. However, the
limitations of contract law in the United States have been held by some courts to
prohibit the combinations of injunctions and damages necessary to restore natural
systems degraded by violations of conservation restrictions. Contract law in the
United States also generally precludes exemplary damages (punitive damages). Under
some circumstances, exemplary damages may be important for damage done
intentionally to nationally significant landscapes.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10

Significant modifications of conservation covenants should only be allowed after
review by a court or other independent tribunal -- as they generally are in the United
States. While covenant holders may be trustworthy in the sense of that they support
conservation values generally, their other great asset is their links to the human
communities affected by the covenants. In the vast majority of cases, this is a good
thing. Small issues can be resolved promptly. Community members will see
conservation covenants as preserving community values rather than eroding them.
However, in some circumstances – when large well-financed development entities
(public or private) appear on the scene – connections to the community can make it
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impossible for private land conservation groups to stand by their conservation
principles. The same may be even more true of local government entities.

Flexibility is a virtue, but the need for flexibility and the suitability of the proposed
change to meet the new situation, should be presented to and examined by an
independent party.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11

See above.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16

The ability of covenant holders to unilaterally modify conservation covenants should
be limited to those modifications which do not negatively affect the conservation
values articulated in the covenants. The arguments against unilateral discharge of
covenants apply with even more force to unilateral modification.

Conservation covenants can be subject to the “death of 1000 cuts” as their provisions
are incrementally modified over time to suit the needs of new landowners and
community supported non-conservation purposes. A century of apparently minor
modifications can support an argument that the restriction no longer serves the
purpose for which it was created.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.20

This traditional application of what we call the doctrine of “merger” can lead to
significant issues in coordinated land conservation. Imagine a farmer grants away a
conservation covenant to preserve his land forever as farmland to an appropriate
conservation organization. Decades later, the farmer goes bankrupt. The conservation
organization purchases the possessory estate the farmer previously owned. When both
the conservation covenant and the possessory estate come into the hands of the
conservation organization, the conservation covenant technically ceases to exist. The
paper memorializing it has not changed. The conservation organization grants the
form to another farmer but fails to reserve a new conservation covenant in itself. The
new owner of the farm – who is bought at a discounted “conservation” price – asserts
that the conservation restriction is invalid because of the conservation organizations
failure to create a second covenant. This is a sort of dispute that can be avoided by
relaxing the rules of merger.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48

No comment

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
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(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

No comment

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68

No comment

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71

No comment

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

No comment

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.80

No comment

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16

No comment

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25

No comment

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

No comment

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

No comment

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
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No comment

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11

No comment

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15

No comment

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

No comment

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20

No comment

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
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Consultation Paper, Chapter 9, paragraph 9.23

No comment

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25

No comment

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

No comment

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28

No comment

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30

No comment

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

No comment

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
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Consultation Paper, Chapter 9, paragraph 9.34

No comment

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

No comment

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40

No comment

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

No comment

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45

No comment

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47

No comment
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By	
  email:	
  Luke	
  Campbell,	
  The	
  Law	
  Commission	
  

	
  
	
  
15	
  June	
  2013	
  	
  

	
  
Dear	
  Luke	
  
	
  
Thank	
  you	
  for	
  the	
  opportunity	
  to	
  offer	
  our	
  views	
  on	
  the	
  Law	
  Commission	
  
Consultation	
  paper	
  No.	
  211	
  Conservation	
  Covenants.	
  
	
  
We	
  would	
  like	
  to	
  congratulate	
  the	
  Law	
  Commission	
  on	
  taking	
  forward	
  the	
  idea	
  of	
  
conservation	
  covenants,	
  which	
  we	
  think	
  would	
  be	
  of	
  great	
  public	
  benefit,	
  and	
  on	
  
the	
  very	
  high	
  quality	
  of	
  the	
  consultation	
  paper.	
  	
  We	
  are	
  in	
  complete	
  agreement	
  
with	
  most	
  of	
  the	
  paper,	
  particularly	
  the	
  understanding	
  (set	
  out	
  in	
  1.8	
  for	
  
example)	
  that	
  covenants	
  work	
  to	
  the	
  exclusion	
  of	
  neither	
  development	
  nor	
  the	
  
environment,	
  but	
  instead	
  facilitate	
  responsible	
  development	
  –	
  development	
  to	
  
deliver	
  both	
  economic	
  and	
  environmental	
  recovery.	
  	
  Given	
  our	
  general	
  
agreement	
  with,	
  and	
  support	
  for,	
  the	
  paper,	
  we	
  will	
  limit	
  our	
  comments	
  to	
  a	
  few	
  
key	
  points.	
  	
  As	
  you	
  will	
  appreciate,	
  these	
  relate	
  entirely	
  to	
  the	
  potential	
  role	
  of	
  
covenants	
  in	
  biodiversity	
  offsetting,	
  of	
  which	
  we	
  have	
  some	
  experience.	
  
	
  
1. Current	
  position	
  (2.30	
  et	
  seq).	
  	
  Biodiversity	
  offsetting	
  is	
  now	
  starting	
  to	
  
be	
  delivered	
  through	
  both	
  planning	
  conditions	
  and	
  obligations	
  –	
  the	
  first	
  
two	
  schemes	
  are	
  currently	
  being	
  agreed.	
  	
  The	
  Law	
  Commission	
  analyses	
  
of	
  current	
  ‘work	
  arounds’	
  in	
  the	
  absence	
  of	
  covenants	
  are	
  essentially	
  
correct.	
  At	
  the	
  moment,	
  we	
  are	
  implementing	
  offsetting	
  (the	
  only	
  
organisation	
  so	
  doing)	
  by	
  delivering	
  long-‐term	
  management	
  agreements	
  
through	
  compulsorily	
  renewed	
  covenants	
  that	
  are	
  registered	
  (2.43).	
  	
  We	
  
sign	
  robust	
  commercial	
  contracts	
  with	
  both	
  the	
  developer	
  buying	
  the	
  
‘conservation	
  credits’	
  and	
  the	
  land	
  manager	
  delivering	
  the	
  habitat	
  
restoration	
  that	
  yields	
  the	
  ‘credits’.	
  	
  The	
  LPA	
  can	
  be	
  a	
  party	
  to	
  each	
  
agreement.	
  	
  It	
  is	
  workable,	
  but	
  inelegant,	
  and	
  future	
  enforcement	
  is	
  
untested	
  –	
  this	
  is	
  not	
  a	
  major	
  issue	
  at	
  present	
  because	
  our	
  long-‐term	
  land	
  
management	
  delivery	
  partners	
  thus	
  far	
  are	
  trusted	
  conservation	
  NGOs,	
  
we	
  do	
  not	
  expect	
  defaulting	
  on	
  land	
  management	
  to	
  be	
  an	
  issue.	
  	
  
Nevertheless,	
  a	
  covenants	
  system	
  that	
  was	
  designed	
  to,	
  inter	
  alia,	
  help	
  
deliver	
  offsetting	
  is	
  strongly	
  welcomed.	
  
	
  
2. Key	
  features	
  -‐	
  holding	
  a	
  conservation	
  covenant	
  (4.22	
  et	
  seq).	
  We	
  agree	
  
with	
  the	
  proposal	
  that	
  the	
  Secretary	
  of	
  State	
  should	
  have	
  the	
  power	
  to	
  
nominate	
  or	
  exclude	
  responsible	
  bodies.	
  	
  However,	
  we	
  fundamentally	
  
disagree	
  with	
  the	
  subsequent	
  clauses	
  that	
  restrict	
  the	
  potential	
  range	
  of	
  
responsible	
  bodies	
  to	
  public	
  conservation	
  bodies,	
  conservation	
  charities	
  
or	
  local	
  authorities.	
  	
  	
  

	
  
a. Firstly,	
  on	
  what	
  basis	
  is	
  this	
  list	
  proposed?	
  Not	
  purpose	
  and	
  
function	
  (because	
  it	
  is	
  a	
  mix	
  of	
  general	
  and	
  specific),	
  not	
  capability	
  
or	
  longevity	
  (because	
  conservation	
  charities	
  are	
  often	
  small	
  and	
  
wound	
  up	
  -‐The	
  Grassland	
  Trust	
  ceased	
  trading	
  earlier	
  this	
  year	
  for	
  
example),	
  and	
  not	
  accountability	
  (because	
  charities	
  are	
  no	
  more	
  
open	
  than	
  CICs	
  or	
  for-‐profits).	
  	
  Why	
  would	
  the	
  circumstances	
  for	
  
‘ceasing	
  to	
  exist’	
  be	
  any	
  more	
  complicated	
  in	
  principle	
  for	
  ‘for-‐
profit’	
  companies	
  than	
  ‘not-‐for-‐profit’	
  companies?	
  Are	
  PWC	
  or	
  
Savills,	
  for	
  instance,	
  less	
  robust	
  than,	
  for	
  instance,	
  a	
  small	
  
invertebrate	
  conservation	
  charity	
  with	
  10	
  staff?	
  The	
  whole	
  point	
  of	
  
offsetting	
  is	
  to	
  empower	
  the	
  private	
  sector	
  to	
  engage	
  in	
  
conservation	
  for	
  public	
  benefit,	
  the	
  outdated	
  belief	
  that	
  
environmental	
  conservation	
  can	
  only	
  be	
  a	
  charitable	
  or	
  
Government	
  function	
  is	
  a	
  large	
  part	
  of	
  the	
  reason	
  we	
  are	
  failing	
  the	
  
environment.	
  
b. Secondly,	
  many	
  private	
  land	
  managers	
  are	
  engaged	
  with	
  delivering	
  
offsetting	
  because	
  we	
  are	
  not	
  a	
  conservation	
  NGO	
  or	
  government	
  
agency,	
  not	
  despite	
  the	
  fact	
  that	
  we	
  are	
  not	
  an	
  NGO	
  or	
  agency.	
  	
  If	
  
covenants	
  are	
  restricted	
  to	
  these	
  bodies	
  then	
  the	
  range	
  of	
  privately	
  
owned	
  land	
  registered	
  for	
  long-‐term	
  conservation	
  management	
  
will,	
  in	
  practice,	
  be	
  significantly	
  reduced.	
  
c. Thirdly,	
  holding	
  and,	
  most	
  importantly,	
  enforcing	
  covenants	
  is	
  not	
  
a	
  resource-‐free	
  obligation.	
  	
  One	
  of	
  the	
  advantages	
  of	
  offsetting	
  is	
  
that	
  it	
  releases	
  LPAs	
  and	
  Government	
  agencies	
  from	
  lengthy	
  in-‐
perpetuity	
  enforcement	
  obligations.	
  	
  One	
  of	
  the	
  reasons	
  for	
  the	
  
failure	
  of	
  conventional	
  planning	
  obligations	
  is	
  the	
  widespread	
  lack	
  
of	
  enforcement	
  of	
  S106	
  agreements	
  by	
  resource-‐poor	
  LPAs.	
  	
  We	
  
propose	
  to	
  manage	
  and	
  enforce	
  covenants	
  using	
  specific	
  and	
  
properly	
  costed	
  funding	
  under	
  commercial	
  contract	
  –	
  not	
  because	
  
there	
  is	
  profit	
  to	
  be	
  made,	
  but	
  because	
  it	
  must	
  be	
  done	
  
professionally	
  and	
  on	
  a	
  business	
  footing.	
  	
  
d. Finally,	
  we	
  think	
  it	
  is	
  poor	
  practice	
  to	
  constrain	
  policy	
  through	
  
restricting	
  the	
  mechanism.	
  	
  If	
  elected	
  Governments	
  wish	
  to	
  restrict	
  
the	
  eligibility	
  of	
  covenant	
  holders	
  then	
  they	
  may	
  do	
  so	
  –	
  do	
  not	
  
restrict	
  their	
  ability	
  to	
  make	
  that	
  choice.	
  	
  We	
  recommend	
  that	
  you	
  
do	
  not,	
  at	
  this	
  early	
  stage,	
  preclude	
  options	
  for	
  offsetting	
  in	
  the	
  
design	
  of	
  one	
  of	
  the	
  most	
  important	
  tools.	
  
	
  
3. Positive	
  obligations	
  and	
  covenant	
  length,	
  management	
  and	
  
enforcement,	
  registration.	
  	
  We	
  agree	
  that	
  covenants	
  should	
  be	
  worded	
  
so	
  as	
  to	
  give	
  effect	
  to	
  positive	
  obligations.	
  	
  	
  
a. We	
  urge	
  against,	
  however,	
  the	
  temptation	
  for	
  the	
  law	
  to	
  become	
  
over-‐prescriptive	
  in	
  the	
  terms	
  of	
  the	
  covenant.	
  	
  Conservation	
  
management	
  is	
  complex,	
  difficult	
  to	
  define	
  and,	
  especially	
  in	
  our	
  
changing	
  climate,	
  difficult	
  to	
  enforce.	
  	
  Conservation	
  management	
  
that	
  is	
  appropriate	
  now	
  may	
  not	
  (in	
  fact,	
  is	
  unlikely	
  to)	
  be	
  
appropriate	
  in	
  30	
  years	
  time	
  –	
  there	
  is	
  no	
  point	
  managing	
  for	
  wet	
  
woodland	
  when	
  the	
  land	
  is	
  no	
  longer	
  wet.	
  	
  In	
  general	
  terms.	
  

‘adaptive	
  management’	
  will	
  be	
  key.	
  	
  It	
  may	
  be	
  best,	
  therefore,	
  to	
  
express	
  the	
  covenant	
  simply	
  in	
  terms	
  of	
  a	
  positive	
  requirement	
  for	
  
‘nature	
  conservation	
  management’.	
  
b. Similarly,	
  with	
  a	
  changing	
  climate	
  there	
  is	
  no	
  guarantee	
  that	
  land	
  
that	
  is	
  good	
  for	
  orchids	
  now	
  will	
  be	
  so	
  in	
  30	
  years.	
  	
  And	
  further,	
  
conservation	
  strategy	
  is	
  likely	
  best	
  to	
  be	
  served	
  by	
  temporary	
  
creation	
  of	
  corridors	
  or	
  stepping	
  stones.	
  	
  For	
  these	
  reasons,	
  we	
  
caution	
  against	
  the	
  assumption	
  that	
  ‘in	
  perpetuity’	
  is	
  always	
  
necessary	
  or	
  even	
  best,	
  and	
  agree	
  that	
  covenants	
  should	
  allow	
  for	
  
the	
  option	
  of	
  shorter	
  periods.	
  
c. We	
  agree	
  that	
  non-‐statutory	
  guidance	
  would	
  be	
  helpful	
  and	
  
recommend	
  that	
  it	
  should	
  be	
  written	
  by	
  Government	
  departments	
  
(Defra).	
  
d. We	
  agree	
  that	
  there	
  should	
  not	
  be	
  a	
  statutory	
  requirement	
  for	
  
central	
  recording,	
  but	
  that	
  information	
  on	
  covenants	
  should	
  be	
  
publicly	
  available	
  (with	
  the	
  agreement	
  of	
  the	
  landowner).	
  
	
  
4. Economic	
  impact	
  of	
  conservation	
  covenants.	
  	
  If	
  conservation	
  
covenants	
  were	
  available	
  as	
  a	
  mechanism	
  to	
  underpin	
  offsetting	
  then	
  they	
  
will	
  not	
  only	
  have	
  a	
  positive	
  conservation	
  benefit	
  but	
  also	
  an	
  economic	
  
benefit.	
  	
  Through	
  the	
  transparent	
  and	
  auditable	
  application	
  of	
  Defra	
  
metrics,	
  offsetting	
  can	
  reduce	
  planning	
  delays	
  for	
  developers,	
  reduce	
  
resource	
  needs	
  for	
  LPAs	
  and	
  increase	
  conservation	
  land	
  management.	
  	
  
Offsetting	
  allows	
  for	
  faster	
  and	
  better	
  planning	
  decisions	
  that	
  deliver	
  
sustainable	
  development.	
  

	
  
We	
  hope	
  these	
  brief	
  comments	
  are	
  helpful	
  and	
  would	
  be	
  delighted	
  to	
  further	
  
assist	
  the	
  Law	
  Commission	
  in	
  future	
  in	
  whatever	
  way	
  we	
  can.	
  
	
  
Yours	
  sincerely	
  

	
  
	
  
Dr	
  T	
  E	
  Tew	
  FRSA	
  FBS	
  MCIEEM	
  
Chief	
  Executive	
  
The	
  Environment	
  Bank	
  
	
  
	
  
	
  

12 July 2013

Dear
Law Commission Consultation Paper No 211: Conservation Covenants
I enclose the National Trust’s response to this consultation paper.
As we make clear in the paper, the National Trust is delighted that the Law Commission is
minded to bring forward proposals to create a mechanism for holding and enforcing
conservation covenants. We very much hope that the proposals find favour.
We see conservation covenants as an excellent way of equipping a wider range of
organisations to help shape the way in which some of the most important parts of our
countryside and heritage are cared for, so that they are available for everyone to enjoy, and
be inspired by.
If we can help further by sharing our experience of managing the covenants which the
National Trust itself holds, under its unique powers, do please let me know.
Yours sincerely

Tim Butler
The Solicitor

National Trust
Heelis
Kemble Drive, Swindon
Wiltshire SN2 2NA
Tel: +44 (0)1793 817400
Fax: +44 (0)1793 817401
www.nationaltrust.org.uk

President: HRH The Prince of Wales
Chairman: Simon Jenkins
Deputy Chairman: Sir Laurie Magnus
Director-General: Dame Helen Ghosh DCB
Registered office:
Heelis, Kemble Drive, Swindon, Wiltshire SN2 2NA
Registered charity number 205846

LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to our
Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at: www.lawcom.gov.uk
(see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the Consultation
Paper, with space for answers. You do not have to respond to every question or proposal.
Answers are not limited in length (the box will expand, if necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of the
Consultation Paper in which that question or proposal is discussed, and the paragraph at which it
can be found. Please consider the discussion before responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you could also send
them electronically (for example, on CD or by email to the above address, in any commonly used
format).
Freedom of Information statement
Information provided in response to this consultation, including personal information, may be
subject to publication or disclosure in accordance with the access to information regimes (such as
the Freedom of Information Act 2000 and the Data Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain to us why you
regard the information as confidential. If we receive a request for disclosure of the information we
will take full account of your explanation, but we cannot give an assurance that confidentiality can
be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT
system will not, of itself, be regarded as binding on the Law Commission.
The Law Commission will process your personal data in accordance with the DPA and in most
circumstances this will mean that your personal data will not be disclosed to third parties.
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Your details
Name:
Ingrid Samuel (Historic Environment Director) and Tim Butler (The Solicitor)
Email address:

Postal address:
The National Trust for Places of Historic Interest or Natural Beauty
Heelis
Kemble Drive
Swindon
SN2 2NA
Telephone number:

Are you responding on beha lf of a fi
rm, assoc iation or
other org anisation?
If so, please give its name (and address, if not the same as above):
The National Trust for Places of Historic Interest or Natural Beauty
If you want information that you provide to be treated as confidential, please explain to us
why you regard the information as confidential:

As explained above, we will take full acco unt of your explanation but can not give a n
assurance that confidentiality can be maintained in all circumstances.
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The National Trust is the UK’s largest non-governmental landowner, caring for more
than 255,000ha of land. It is also Europe’s largest conservation charity. It owns
more than 1,100km of coastline in England, Wales and Northern Ireland, manages
more than 10% of SSSIs in the UK, and its countryside and open space properties
receive over 100 million visits every year. Under section 8 of the National Trust Act
1937 the National Trust has a specific power to impose restrictive covenants over
other land. The National Trust has covenants over more than 36,000 hectares of
land in England and Wales. Approximately 12% of land which benefits from the
protection of the National Trust is protected by means of such covenants.

We invite views from consultees on ways in which they could use conservation covenants
to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
The National Trust would use conservation covenants to protect, and bring out the significance of,
beautiful or historically interesting places in the following ways: (1) as an alternative to acquisition,
(2) to safeguard properties on disposal and (3) as an alternative to receiving a financial donation.
In addition to this, we could foresee conservation covenants being used by the planning system.
Off-setting is currently used in the planning system to protect nature conservation interests.
However, off-setting cannot currently be used in the same way to protect heritage assets such as
archaeology. It may be possible for the planning authority to require a developer to offer a
responsible body a conservation covenant to protect archaeological assets, for example as a
condition of granting planning permission.

We would be interested to hear from consultees about legal mechanisms they have used
to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the benefits and
disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create binding
obligations in respect of land for a conservation purpose (and how successful those
measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
The National Trust has powers under section 8 of the National Trust Act 1937 to accept restrictive
covenants over land where we do not own neighbouring property so we have not often had to rely
on many of the “workarounds” described. However, where the National Trust has sought to
dispose of property and impose positive obligations, we have granted leasehold interests.
Although this enables the National Trust to impose positive obligations, if the property has not
been declared inalienable by the National Trust and is for a term of years exceeding 21 years,
there is a risk of the tenant applying under section 1 of the Leasehold Reform Act 1967 to acquire
the freehold which would extinguish any positive obligations contained in the lease.
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We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on an offset
site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the methods available
to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing methods.
Consultation Paper, Chapter 2, paragraph 2.54
We agree that conservation covenants would be a useful addition to the methods available to
deliver biodiversity offsetting. However, care would need to be taken to ensure that the true
conservation of an asset is reflected in any offset arrangement. An analogous example is that
of common land. When an application is made to de-register a piece of common land (when
land is to be compulsorily purchased for use as a highway for example) the application
includes an offset offer – to turn another piece of suitable land into common land to
compensate for the loss. The National Trust would be careful to ensure that the exchange land
which it is offered is not completely detached from the remainder of the common as
fragmenting the original common prejudices the public benefit.

We provisionally propose the introduction of conservation covenants into the law of
England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
The National Trust strongly supports the proposed introduction of conservation covenants into
the law of England and Wales with the three elements described above. We believe that
covenants established on this basis will deliver real benefits to the nation as a whole by helping
to safeguard the most important parts of our countryside and buildings, so that they can be
enjoyed by all.
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We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
The National Trust as an organisation has no experience of the Scottish system of conservation
burdens. However, a colleague who has considerable experience of managing the benefit of
conservation burdens in Scotland has the following comments:
 the Scottish system protects a wide variety of land but the vast majority of land protected
is situated in rural settings or small communities
 very few conservation burdens were created after the 1970s
 the “success measure” for conservation covenants is heavily reliant on the responsible
body having a pro-active regime of management in place
 National Trust Scotland introduced a very successful scheme in the 1960 which
incorporated positive covenants, the Little Houses Improvement Scheme.

We provisionally propose that the holder of a freehold estate in land, or of a leasehold term
with at least seven years left to run, should be able to create a conservation covenant that
would bind their successors in title and those with interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
The National Trust agrees that the holder of a leasehold term with at least seven years left to run
should be able to create a conservation covenant. However, the freeholder should have to be
party to the conservation covenant even where the covenant would not endure beyond the term of
the lease. If the lease was forfeited or surrendered the conservation covenant would fall to be
observed by the freeholder.
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We provisionally propose that conservation covenants should be capable of being held
by any Secretary of State (for England) or the Welsh Ministers (in Wales). We further
propose that in England, a single Secretary of State should have the power to nominate
or exclude responsible bodies. The Welsh Ministers should have the same power in
Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
The National Trust agrees that certain public bodies and registered charities should be eligible
for nomination as a responsible body by a Secretary of State or the Welsh Minister. However,
a public body’s or a registered charity’s “primary or sole object” should accord with some or all
of the purposes set out at paragraph 4.40, rather than their objects simply “including” some or
all of those purposes.
There are many public bodies and charities whose primary purpose is unrelated to
conservation. They will not have the expertise to negotiate and create appropriate conservation
covenants or have the expertise to perform the duties under a conservation covenant to protect
a conservation interest. This could result in land which is of doubtful conservation value being
tied up indefinitely or land which has significant conservation value being mismanaged and
conservation assets damaged or lost.
Is the power to ‘exclude’ responsible bodies in effect a power to denominate them? If so,
would there need to be safeguards as to how such a power could be exercised, given the
investment which the responsible body might have made in setting up or managing the
covenant?
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We invite views from consultees on whether there is a case for giving the Secretary of
State and the Welsh Ministers the power to include for-profit companies whose objects
include some or all of the purposes set out at paragraph 4.40 as responsible bodies.
Consultation Paper, Chapter 4, paragraph 4.24
The National Trust has substantial reservations about including for-profit companies as
responsible bodies.
First, these covenants exist (by definition) for the benefit of the public as a whole. They will have
much greater credibility, and be more readily understood, if the benefit of them is vested in bodies
whose only concern is to provide benefit to the public or a substantial section of it, and which do
not have to balance that against pursuing private interest or delivering private gain.
Secondly, reference to for-profit companies whose objects include some or all of the purposes set
out at paragraph 4.40 would invite the same risks as referred to at our response to paragraph
4.22 above. There are many for-profit companies whose primary purpose is unrelated to
conservation. They will not have the expertise to negotiate and create appropriate conservation
covenants or have the expertise to perform the duties under a conservation covenant to protect a
conservation interest. This could result in land which is of doubtful conservation value being tied
up indefinitely or land which has significant conservation value being mismanaged and
conservation assets damaged or lost. If for-profit companies are to be eligible for nomination as a
responsible body by a Secretary of State or the Welsh Minister then their “primary or sole object”
should be some of all of the purposes set out at paragraph 4.40.
Thirdly, we would be concerned about the relative ease with which a for-profit company could
alter its objects. Although the Secretary of State or the Welsh Minister could exclude a for-profit
company who altered its objects to render it ineligible to be a responsible body, this could result in
either:
 the holder of last resort being overwhelmed with conservation covenants (some of which
may be of doubtful value and some of which may have been mismanaged); or
 in the absence of a holder of last resort, the loss of the conservation covenant and the
accompanied risk to the conservation asset.
Fourthly, whilst we acknowledge that in some circumstances public bodies, registered charities
and local authorities may have conflicting objectives, those bodies are open to scrutiny via judicial
review, Freedom of Information requests or regulation by the Charity Commission. That is not
generally the case for for-profit organisations. As conservation covenants are ultimately for public
benefit, we believe responsible bodies should be open to such scrutiny.
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We provisionally propose that a conservation covenant should be capable of being
transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
The National Trust agrees that a conservation covenant should be capable of being transferred
from one responsible body to another. This would not only ensure that there can be continuity
of conservation covenants if a responsible body ceases to exist but also offers the opportunity
for a conservation covenant to be transferred to a responsible body with more appropriate
expertise should the conservation interest evolve or the focus of the responsible body change.

We invite consultees’ views on what should happen to a conservation covenant where
the responsible body which holds it ceases to exist, or ceases to be a responsible body.
In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
As conservation covenants exist for public benefit, the National Trust believes that it cannot be
in the public interest for any conservation covenant, once created to be extinguished as a
result of a responsible body ceasing to exist or ceasing to be a responsible body.
A conservation covenant held by a body that ceases to exist or ceases to be a responsible
body should vest in a holder of last resort. The holder of last resort can either find an
alternative responsible body to take over the conservation covenant or the holder of last resort
should ensure the protection of the conservation interest.
Conservation covenants whose primary objective is to protect the natural environment or
natural resources should vest in the Secretary of State for DEFRA. Conservation covenants
whose primary objective is to protect the historic environment should vest in the Secretary of
State for DCMS. The legislation could provide for which Secretary of State they should vest in
where it is not clear whether the primary objective relates to the natural or historic environment.

Page 8 of 34

We provisionally propose that the purposes for which a conservation covenant may be
created are an obligation to do or not do something on land for the public benefit, to
preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
We have a number of comments on the proposed purpose for which a conservation covenant
may be created:
First, in order to demonstrate the “public” element of the “public benefit” requirement, the
National Trust believes that a responsible body should not only be capable of requiring public
access to a conservation asset in addition to obligations to preserve, protect, restore and
enhance, but they should only restrict public access where it is reasonable to do so.
In charity law, for example, there are two key principles which must be met in order to show if
public benefit is being achieved:
1. there must be an identifiable benefit; and
2. benefit must be to the public or a section of the public.
Although we believe there is an identifiable benefit from a conservation covenant, without the
requirement for public access, we do not believe it demonstrates benefit to the public or a
section of the public.
The Charity Commission has produced statutory guidance which explains these two key
principles in more detail and acknowledges that the public, or a section of the public, can
include members of future generations. However, there is a balance to be struck between
providing for future generations and benefiting people today. The National Trust agrees with
the Charity Commission that the starting point should be to provide as much benefit as
possible and any restrictions on who can benefit must be “legitimate, proportionate, rational
and justifiable” given the nature of the conservation asset.
Although it is not always appropriate to require public access where, for example, this could do
irreparable damage to a conservation asset, we believe that to truly demonstrate a benefit to
the public each responsible body should be required to try to strike a sustainable balance
between public access and conservation.
Secondly, following on from that, we think that it would be helpful to include ‘make accessible’
along with ‘preserve, protect, restore [or] enhance’.
Thirdly, the significance of a heritage asset derives not only from its physical presence and
historic fabric but also from its setting. Every heritage asset has a setting and that setting is
capable of having a positive or negative contribution to the significance of a heritage asset and
may affect the ability to appreciate the asset’s significance. The importance of the setting of a
heritage asset is widely recognised and protected in public policy, including the National
Planning Policy Framework. The National Trust believes the proposed statutory scheme for
conservation covenants should also recognise the value and importance of setting to a
Page 9 of 34

heritage asset by extending the purpose for which a conservation covenant may be created to
include the setting.
Fourthly, as an extension of that point, we think that the purposes should be ‘in relation to that
land or other land’. This is important because the heritage or natural significance of a given
piece of land may be affected by what is done not just on that land, but on other land nearby.
Fifthly, we wonder whether the requirement not to do, or to do, something ‘on land’ is
inadvertently too restrictive. Some things which are done in relation to the land, but not on it,
could – in principle – legitimately be the subject of restrictions, or requirements in conservation
covenants. For example we see no reason why such a covenant could not include a clause
prohibiting the landowner from making a planning application (or a planning application for
specific categories of use or construction). But making such an application would not, strictly,
be done on the land.
Finally, the National Trust would suggest that reference to “cultural, historic or built heritage"
should be changed to mirror the terminology in the National Planning Policy Framework, i.e.
“archaeological, architectural, artistic or historic”.

We invite views from consultees as to whether a scheme of conservation covenants for
England and Wales should include any form of public oversight for the creation of new
conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
If the eligibility criteria for nomination as a responsible body by a Secretary of State is refined
so a responsible body’s “primary or sole object” is one or all of the purposes set out at
paragraph 4.40, then the risk of creating conservation covenants which either restrict land of
doubtful conservation value or do not serve the public interest is minimised. Consequently, it
would seem unnecessarily bureaucratic to include any form of public oversight for the creation
of new conservation covenants.

We provisionally propose that conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
The National Trust agrees that conservation covenants should be statutory burdens on land,
rather than proprietary interests or contractual agreements as this avoids the complexities and
drawbacks associated with these arrangements. The proposed statutory scheme does adopt
some key features of proprietary interests and remedies available at common law but this is an
opportunity to tailor those features and remedies to resolve any shortcomings and make them
more appropriate and focused on conservation objectives.
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We provisionally propose that a conservation covenant must be created in writing and
signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
To make sure that the terms of the covenant are clear it should be contained in a document,
not just an oral agreement.
As there might not be any consideration paid for entering into a conservation covenant the
National Trust believes that a conservation covenant should be created in writing and signed
as a Deed. The added advantage of a conservation covenant being signed as a deed is that it
affords a longer period of limitation.

We provisionally propose that a conservation covenant should bind land in perpetuity,
unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
The National Trust agrees that the default position should be that a conservation covenant
should bind land in perpetuity.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in a
conservation covenant, provided they do not go beyond the purposes for which such a
covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
The National Trust agrees that the obligations which parties may include in a conservation
covenant should not be limited, provided they do not go beyond the purposes for which a
conservation covenant can be created.

We provisionally propose that any provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
The National Trust agrees that any provision of a conservation covenant made by a
leaseholder which conflicts with the provisions of his or her lease should be void. After the
creation of a conservation covenant, a leaseholder should be prevented from agreeing a
variation of his lease with the freeholder to circumvent a conservation covenant.
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We provisionally propose that if land which is the subject of a conservation covenant is
subdivided, the owners of the subdivided land should be jointly and severally liable for
the conservation covenant obligations, unless the conservation covenant has provided
otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
The National Trust does not agree that owners of subdivided land should be jointly and severally
liable for conservation covenant obligations. The National Trust successfully uses its powers
under section 8 of the National Trust Act 1937 to achieve landscape scale conservation. We
have many examples of covenants over land which has been divided numerous times. One
notable example, is a section 8 covenant entered into in 1944 which has now been subdivided
into more than 210 separate residential, commercial and agricultural units. To make owners
jointly and severally liable for conservation covenant obligations would make the covenant
unmanageable and would significantly affect the value of land subject to the covenant.
When covenanted land is subdivided the responsible body should be required to review the
covenant and apportion the obligations under the covenant appropriately.
We appreciate that including such a provision could be a deterrent to the onward sale of
covenanted property without renegotiating the covenant. However, we think it likely that such
land would in many cases still be sold without renegotiation, and the impact of that could prove
disproportionately burdensome on the new owners.

We provisionally propose that a statutory scheme for conservation covenants should be
accompanied by non-statutory guidance for those who create and hold conservation
covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
The National Trust agrees that the statutory scheme for conservation covenants should be
accompanied by non-statutory guidance. That should include suggested (but not mandatory)
model terms.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Each responsible body will have their own objectives, requirements for accepting a conservation
covenant and expectations for the management of a conservation covenant. In order to create
non-statutory guidance which is relevant to all potential responsible bodies a group representing
public bodies, local authorities and conservation charities should formulate the non-statutory
guidance.

Page 12 of 34

We provisionally propose that a conservation covenant should be registrable as a local
land charge, and that from the date when a conservation covenant is so registered it will
be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
The National Trust agrees that a conservation covenant should be registrable as a local land
charge and it should be enforceable from that date against the covenantor and the
covenantor’s successors in title.
Registration will help to overcome, at least in part, the practical difficulty of the owners of land
subject to covenants not knowing about (or claiming that they do not know about) covenants
affecting their land. This will be helpful to, amongst other bodies, the National Trust – the
National Trust struggles with the current lack of a publicly available record of such agreements.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
We understand that the Land Registry are currently exploring the feasibility of widening their
information services to include Local Land Charges information which will provide a central
recording of conservation covenants which will provide better opportunities for the public to
obtain information on conservation covenants.
We think that it would be unnecessarily bureaucratic for there to be a statutory requirement for
individual responsible bodies to maintain a central register of all their covenants – though we
would support their being encouraged to maintain and make available details of them.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
There could, in theory at least, be difficulties with the interaction of statutory designations for
conservation purposes and conservation covenant. It is possible, for instance, that a physical
action for maintaining a nature conservation interest may suddenly be illegal if an
archaeological site was discovered and Scheduled. In this instance the covenant would
probably cover the nature conservation element and not archaeology but the nature
conservation element may need to cease until Scheduled Monument Consent is obtained, if
indeed it is forthcoming. However, in practice we have ourselves seldom encountered such
problems.
The National Trust would , though, support further consideration being given to the statutory
scheme for conservation covenants including a ‘deconfliction’ process to show interested
parties how to address this, build in periods of grace to sort, and list defined priorities.

Page 13 of 34

We invite consultees’ views on how obligations under a conservation covenant should
be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
The National Trust would suggest three primary management actions to administer a
conservation covenant. These should be encouraged, but should not be compulsory.
 Develop a covenant statement on creation of a conservation covenant. Every
conservation covenant should include a very clear statement of why the covenant has
been created and what the parties are trying to protect. This enables successors in title
to the original covenantor to understand before acquiring a covenanted property both
the responsibility and the benefit of the conservation covenant. Such a statement
would also help the public to understand the scope of, and the context for, the
covenant.
 Periodic contact with the owners of land subject to a conservation covenant. There is
no onus on Land Registry or owners of covenanted properties to inform a covenantee
or responsible body when the property is sold. Periodic contact with the owners of
covenanted land provides an opportunity to engage with new owners to enable them to
fully understand the implications of being subject to a conservation covenant. An
appreciation and understanding of the conservation covenant assists in producing more
appropriate development proposals and minimises future dispute and
misunderstanding.
 Where the conservation covenant is of a restrictive nature, regular inspection of
covenanted land together with monitoring of local planning proposals to ensure the
obligations under conservation covenants are being observed. Where the conservation
covenant includes positive obligations, regular inspections of the conservation asset
and possible testing and investigations to ensure the condition of the asset is being
maintained in accordance with the conservation covenant obligations.
In some cases where the conservation asset is complex or particularly significant a
management agreement would be useful in addition to the covenant. For example, a
conservation covenant could be put in place to protect a series of small lakes created 200
years ago by damming a chalk stream. They might have landscape significance as part of
a designed landscape. But restoration of fast flowing chalk streams might also be a highly
significant piece of habitat restoration. These conflicting or relative significances could be
understood through the mechanism of a conservation management agreement.
However, for a management agreement to be meaningful it would need to be for a
prescribed period of time and periodically reviewed. Although this can be built into the
management agreement itself, it is important that the management agreement bind
successors in title to the covenantor.

Page 14 of 34

We provisionally propose that the parties should be free to agree management actions
as part of a conservation covenant, but that no management powers should be provided
for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
The National Trust believes that some management powers should be provided for in the
statute, unless expressly excluded by the covenant – for example rights of access to inspect,
and a right to carry out works where an asset is at risk of being lost

We provisionally propose that, under the terms of a conservation covenant, a person
who is bound by a restrictive obligation breaches it by doing something which it
prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
The National Trust agrees that a conservation covenant should be deemed to have been
breached where a person who is bound by a restriction does something which it prohibits and
a person who is bound by a positive obligation fails to perform that obligation.
We also agree that a person who is bound by a restriction should be deemed to be in breach
where they “knowingly” permit or suffer someone else to do something which the restriction
prohibits.
We question whether a person who is bound by a restriction should be deemed to be in breach
where they “unknowingly” permit or suffer an act which the restriction prohibits. This leads to
the question concerning the degree of knowledge required. In addition to actual knowledge, we
believe that turning a blind eye to the obvious or deliberately refraining from enquiry for fear of
discovering a breach should attract liability. A person who is bound by a restriction should also
be liable if they could reasonably have found out about the breach or could reasonably have
done something to prevent it and failed to take those steps. However, we question whether a
person who is bound by a restriction should be deemed to be in breach where they have done
all things that could reasonably be expected to ensure a restriction was not breached.
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We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
The National Trust strongly agrees that on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction. Further, we believe that a final
injunction should, if requested, be awarded as of right on proof of a breach of a conservation
covenant rather than being a discretionary remedy.
The court currently does not have to award a final injunction where it considers damages
would be an adequate remedy for the claimant. The claimant in the case of a conservation
covenant would be the relevant responsible body who would be holding the benefit of the
conservation covenant as custodian of the public interest. The National Trust believes that
money per se can never provide adequate compensation for the loss of conservation assets,
so damages would never be an adequate remedy where a conservation covenant has been
breached.
Also where the claimant had disentitled him or herself from equitable relief by his or her
conduct the court may not, currently, award a final injunction. However, we believe that it
would be unacceptable for the public interest and a conservation asset to be prejudiced as a
result of a responsible body’s conduct. Each responsible body should be capable of being
held to account for their conduct through judicial review, Freedom of Information requests or
regulation by the Charity Commission. The public interest would be best served if a
conservation asset is protected despite a responsible body’s mismanagement of that
conservation asset.
This position is also more compatible with the proposal at paragraph 6.59 below which
proposes that Government or a statutory conservation body should have the power to
enforce a conservation covenant where a responsible body has failed or is unable to do so.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
The National Trust agrees that the court should have the power to issue an interim injunction
in respect of a breach of a conservation covenant. As referred to in response 6.40 above, we
believe that it would be in the public interest for an interim injunction, if requested, to be
awarded as of right on proof of a breach of a conservation covenant rather than being a
discretionary remedy.
If a covenantor believed that a conservation covenant no longer provides any public benefit
they should be required to apply to the Lands Chamber of the Upper Tribunal under the
proposal at paragraph 7.63 below to have the conservation covenant modified or discharged
rather than relying on the discretion of the court to circumvent the conservation covenant.
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We provisionally propose that, on proof of a breach of a conservation covenant by a
landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’
views on the way this remedy should be framed in a statutory scheme, and the
circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
The National Trust agrees that the court should have the power to order both compensatory
damages and exemplary damages to the responsible body on proof of a breach of a
conservation covenant.
The loss or disadvantage suffered by the responsible body itself as a result of a breach of a
conservation covenant could be insignificant, and the loss or disadvantage suffered to public
benefit may well be unquantifiable in monetary term. So we believe it is important that the
court should have the power to order exemplary damages in addition to compensatory
damages.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
The National Trust agrees that the court should not have an ability to award damages in
substitution for an injunction.

We invite consultees’ views on whether Government or a statutory conservation body
should have the power to enforce conservation covenants where a holder has failed or
is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
To properly protect the public interest, Government or a statutory conservation body should
have the power to enforce conservation covenants where a responsible body has failed, or is
unable, to do so.
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We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
The National Trust agrees that the court should have the power to order remedies in
accordance with general principles of contract law on proof of the breach of a responsible
body’s obligations.
However, if the court has these powers a responsible body should also have the ability to apply
to the Lands Chamber of the Upper Tribunal to modify or discharge its obligations under a
conservation covenant (see paragraph 7.63 below).
Although we agree that a responsible body should have the ability to unilaterally discharge
certain obligations contained in a conservation covenant, there are other obligations, such as
an obligation by the responsible body to undertake work or provide funding, which a
responsible body should not be able to unilaterally discharge (see paragraph 7.10 below).
Where a responsible body cannot unilaterally discharge such an obligation it would be
unreasonable for them to be compelled by the court to observe such an obligation which no
longer protected a conservation asset. So, if the court is to have the power to order remedies
in accordance with the general principles of contract law on proof of a breach of a responsible
body’s obligations, a responsible body should also have the ability to apply to the Lands
Chamber of the Upper Tribunal to modify or discharge their obligations under a conservation
covenant.
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We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in
it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
The National Trust agrees that a responsible body should have the ability to unilaterally
discharge “certain” obligations contained in a conservation covenant. A responsible body
should have the ability to unilaterally discharge obligations which fall to be observed by the
covenantor for the time being or any other third party. A responsibility body should not have the
ability to unilaterally discharge any obligation which it has to perform or observe itself.
This would be analogous to the National Trust’s approach to managing covenants in its favour
under section 8 of the National Trust Act 1937. The National Trust regards itself as legally
free to discharge stipulations in such covenants, or to relax them. However, and particularly
where the covenants had been secured with public support (financial or otherwise), the
National Trust would want to make sure it was taking account of legitimate expectations on the
part of its supporters and others, ad that it was able to articulate clearly why such discharge or
relaxation was appropriate.
Where there are any obligations under a conservation covenant which a responsible body
cannot unilaterally discharge, the responsible body should have the ability to apply to the
Lands Chamber of the Upper Tribunal to modify or discharge their obligations under a
conservation covenant (see paragraph 7.63 below). It would be unreasonable for a responsible
body to be bound indefinitely by an obligation in a conservation covenant where it no longer
serves to protect a conservation asset.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
See response to 7.10 above.
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We provisionally propose that the parties to a conservation covenant for the time being
may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
The National Trust agrees that the parties to a conservation covenant for the time being should
be able to agree to modify it. However, as referred to at 7.10 above, a responsible body should
also have the ability to apply to the Lands Chamber of the Upper Tribunal to modify the
obligations under a conservation covenant where agreement cannot be reached. A covenant
will need to evolve over time. A covenant may, for example, bring about a consequential
change in significance which requires the terms of the covenant to evolve in order to take this
into account. In the absence of agreement with the covenantor for the time being a responsible
body should have the ability to have the terms of the conservation covenant modified.
We acknowledge that conservation covenants are voluntary agreements so the burden on the
covenantor for the time being should not be materially increased by a decision of the Lands
Chamber of the Upper Tribunal. But the responsible body may be best placed to decide
whether alternative management provision would better protect the conservation asset.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
The National Trust agrees that where a responsible body’s “primary or sole objective” accords
with some or all of the purposes set out at paragraph 4.40, a conservation covenant should
cease when that responsible body acquires land over which it has the benefit of a conservation
covenant.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
The National Trust agrees that the Lands Chamber of the Upper Tribunal should have the
power to determine applications for the modification and discharge of statutory conservation
covenants.

Page 20 of 34

We provisionally propose that on the application of a landowner, the Lands Chamber of
the Upper Tribunal may modify or discharge a conservation covenant where it is
reasonable to do so, having regard to all of the circumstances and in particular the
following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or
any other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of
the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a
different site which the landowner owns, and it is possible to create a new conservation
covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

Page 21 of 34

The National Trust agrees that the Lands Chamber of the Upper Tribunal should have the power
to modify or discharge a conservation covenant. However, both the landowner and the
responsible body should be able to apply to the Lands Chamber for modification or discharge
(see response at paragraph 7.10 and 7.16 above).
When considering an application to modify or discharge a conservation covenant the Lands
Chamber should not b required to have regard to all of the circumstances. The role of the Lands
Chamber should not, in this instance, be to balance competing interests. Their role should be to
ensure that the public interest in protecting the conservation asset is properly respected and to
modify or discharge the conservation covenant only where protection is no longer relevant or
possible.
The Lands Chamber should only have regard to the following matters (where relevant):
 change in circumstances since the conservation covenant was created, however, this
should be limited to changes in circumstances which have directly and adversely
affected the conservation asset.
 the extent to which the conservation covenant confers a benefit on the public. This
should be extended to include the extent to which the conservation covenant is likely in
the future to confer a benefit on the public;
 the extent to which the purposes for which the conservation covenant was created, or
any other purposes for which a conservation covenant may be created, are served by
the conservation covenant. This should again be extended to include the extent to which
the purposes are “or likely to be” served by the conservation covenant;
 whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a
different site which the landowner owns, and it is possible to create a new conservation
covenant on that site in substitution for the covenant to be discharged.
The court should not have regard to the extent to which it is practicable or affordable for both the
landowner and future landowners to comply with the conservation covenant. We acknowledge
that a conservation asset may reach a stage where is it not practicable or affordable to comply
with the conservation covenant. However, the test to establish whether a conservation covenant
should be modified or discharged should not be assessed against any current or future
landowner. The decision as to whether a conservation covenant should be modified or
discharged due to it no longer being practicable or affordable should be assessed against the
significance, heritage value and importance of the conservation asset in question.
The court should not have regard to the extent to which the conservation covenant prevents the
landowner’s enjoyment of the land.
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Do consultees envisage any situations in which compensation should be payable to a
responsible body for modification or discharge of a conservation covenant by the Lands
Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
There are a number of situation in which compensation should be payable to a responsible body
for modification or discharge of a conservation covenant by the Lands Chamber of the Upper
Tribunal including:
 compensate for investment of resource to create & manage the covenanted land
 compensate for financial support provided by a responsible body to a land owner in
exchange for the conservation activity which has been modified or discharged.

We provisionally propose that it should not be possible for a responsible body to apply to
the Lands Chamber of the Upper Tribunal for modification or discharge of a conservation
covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
The National Trust does not agree that it should not be possible for a responsible body to apply
to the Lands Chamber of the Upper Tribunal for modification or discharge of all obligations
under a conservation covenant. An responsible body’s obligations under a conservation
covenant should not be capable of being unilaterally discharged by the responsible body (see
response to 7.10 above) and a responsible body should not have to continue to incur
management expenses where a conservation covenant no longer delivers its intended purpose
and it cannot agree a modification with the covenantor for the time being (see response to 7.16
above). It is important in these circumstances that a responsible body should have the ability to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.

We provisionally propose that the existing jurisdiction of the court under section 84(2) of
the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the
Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
The National Trust agrees that the jurisdiction of the court under section 84(2) of the Law of
Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper Tribunal,
should be extended to include conservation covenants.
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We provisionally propose that section 237 of the Town and Country Planning Act 1990
should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
The National Trust does not agree that section 237 of the Town and Country Planning Act 1990
should enable conservation covenants to be overridden. Whether a conservation covenant is
suitable for overriding by section 237 of the Town and Country Planning Act 1990 will depend on
the value and significance of the conservation interest which the conservation covenant is
protecting. An application should have to be made to the Lands Tribunal to have the matter
assessed and the covenant discharged or modified if appropriate.

We invite consultees to tell us whether covenants made under section 8 of the National
Trust Act 1937 present any advantages for the National Trust or for the public that are not
replicated in our provisional proposals for a statutory conservation covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
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The National Trust was set up in 1895 with a powerful vision of protecting and providing access
to historic or beautiful places. But our founders deliberately avoided being too prescriptive to
enable the National Trust to shift its emphasis and adapt to meet national priorities. The Trust
was set up in response to the impact of industrialisation on the environment and on the quality of
people’s lives. In the 1920s the emphasis shifted to landscape and the spiritual values
associated with beautiful countryside. In the 1930s the emphasis shifted again. It was believed
that the high levels of taxation on the rich put the English country house at risk. Both the built
heritage together with great gardens and collections would be lost. In the 1960s the emphasis
shifted again with the launch of Enterprise Neptune to protect the coastline from inappropriate or
damaging tourist and urban development. The National Trust’s emphasis has been driven by
challenges presented by industrialisation, population growth, tax and tourism. It is essential to
the Trust that our ability to respond to changing national priorities is not restricted as our
strength lies in our ability to shift our emphasis, while staying true to the rich breadth of the
founding vision.
The power vested in the National Trust by section 8 of the National Trust Act 1937 gives the
National Trust the ability to agree any condition which restricts the planning development or use
of land in any manner which the National Trust deems appropriate. This power is broader than
the opportunity offered by the conservation covenants scheme and presents the National Trust
with considerable advantages beyond the necessarily more limited purpose which is proposed
for conservation covenants. Some examples of where section 8 of the National Trust Act 1937
presents advantages for the National Trust that are not replicated in the proposed statutory
conservation covenants scheme include:
 Section 8 of the National Trust Act 1937 enables the National Trust to impose restrictions
on the planning, development or use of land to facilitate or encourage public access. An
example might be the restriction of mining, industrial or sporting activity to facilitate or
encourage public access to either that land or neighbouring land. A restriction of this
nature may not have any impact on or relationship to the lands natural environment,
natural resources or any cultural, historic or built heritage features so the proposed
statutory conservation covenants scheme would not enable the National Trust to achieve
the same objective.
 Section 8 of the National Trust Act 1937 enables the National Trust to protect the setting
of heritage assets where we believe the proposed statutory scheme of conservation
covenants would not. We believe that the words “in relation to that land” would preclude
the National Trust from agreeing any condition which restricts the planning development
or use of land with the aim of protecting the setting of a heritage asset on neighbouring
land.
 The terms used in defining the purposes for which a conservation covenant may be
created will inevitably be subject to judicial interpretation. The courts may decide that
land’s natural environment, natural resources or cultural, historic or built heritage
features does not include merits which the National Trust may consider appropriate to
protect, such as a view to or from land; the remoteness of land; tranquillity experienced
in an area or the spirituality of a place.
 As referred to above, the National Trust’s strength lies in our ability to shift our emphasis
to meet national priorities. It is possible that the National Trust’s purposes as defined in
its Acts could be extended. If this were to happen the National Trust would expect to be
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 The proposed scheme of conservation covenants defines the assets which warrant
conservation, i.e. natural environment, natural resources and cultural, historic and built
heritage. However, the range of assets which fall within the concept of conservation is
likely to change and threats to those assets are likely to change. As section 8 of the
National Trust Act 1937 enables the National Trust to agree any condition which restricts
the planning development or use of land in any manner which we deem appropriate, so
long as it is consistent with our objects, we have the flexibility to conserve assets beyond
those identified in the proposed scheme and to agree conditions which may not be
considered to be “preserving, protecting, restoring or enhancing”.
We believe that section 8 of the National Trust Act 1937 provides the charity with benefits and a
level of flexibility which is essential to enable National Trust to achieve its charitable objectives
in the long term which – for understandable reasons - is not provided by the proposed scheme
of conservation covenants.
We warmly welcome and support the provisional proposal to create a robust mechanism for
imposing and enforcing conservation covenants, and to make that available to appropriate
conservation organisations. We are excited by the prospect of it becoming easier for
conservation organisations to encourage the responsible management of beautiful and
important places so that everyone can enjoy them.
The National Trust very much hopes that it would be nominated as a responsible body, so that it
would be able to make use of conservation covenants in appropriate cases. There are many
features of such covenants which would be of real value to us, including the ability to impose
positive obligations, the ability to secure rights to inspect, registration of the covenants, and the
overall clarity of the proposed regime. But necessarily the parameters for the imposition of
conservation covenants, given the wide range of bodies which may be able to hold them, will be
tighter than is the case for the National Trust’s own section 8 covenant. The parameters of
conservation covenants may also be susceptible to change over time, which is much less likely
to be the case with section 8 covenants. And, of course, the proposals envisage that the
Secretary of State would be able to de-nominate a responsible body. For these reasons we
cannot see that it would be prudent for our trustees to contemplate the removal of the power
which the National Trust currently has under section 8 of its 1937 Act to impose a form of
covenant which was designed for the National Trust’s own specific purposes, and which
deliberately reflects the breadth and adaptability of the Trust’s statutory objectives.
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We provisionally propose that section 5 of the Forestry Act 1967 should be replaced by
a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Others may be better placed than us to comment, but our understanding has been that this
covenant holding power was given to the forestry Commission not to secure conservation of
woodlands, but to ensure that there were adequate supplies of timber.
As the need to steward all resources increases, there may well be a continuing role for
covenants imposed on woodland for purposes other than conservation in the (necessarily)
narrow terms envisaged in the definition of conservation covenants.

Do consultees agree that the statutory covenants set out in Appendix A should not be
replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
We do not feel able to comment authoritatively on this.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
The National Trust is committed to conservation in both rural and urban settings so can
envisage using conservation covenants widely in both situations. It is perhaps likely that
protection of the natural environment and natural resources are more likely to be undertaken in
rural settings but conservation of cultural, historic or built heritage pervades both settings. In
terms of areas under covenant, we agree that it is likely that in the countryside the areas
covered by covenants will be more extensive than they will be in built-up areas.
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We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of their
work.
Consultation Paper, Chapter 9, paragraph 9.7
The National Trust has covenants over more than 36,000 hectares of land in England and
Wales. Approximately 12% of land which benefits from the protection of the National Trust is
protected by means of conservation covenants. Relying on protecting land through acquisition
alone is not sustainable in the long term so the use of conservation covenants to achieve
conservation objectives will increase. For other conservation organisations covenants avoid
the burden of land ownership, and some of the liabilities which attach to that.
We expect conservation covenants to appeal to bodies keen to work in partnership with
landowners, rather than themselves holding extensive landholdings. We also believe that they
will appeal to organisations dedicated to the protection of particular types or period of building.
These organisations have not always had a happy experience of the existing current regime,
because of its inadequacies when applied to conservation of special places and because of the
requirement to have other land nearby capable of benefitting from the covenant in order to
have a secure basis for enforcement. The proposed new arrangement overcomes many of
these difficulties.
This could also include those building preservation trusts who wish to give significant buildings
a new lease of life, but then want others to take on the ownership and running of the building
so the trust can move on to the next refurbishment. Conservation covenants would make it
easier for such trusts to recycle funding by selling (subject to covenants) the freehold of a
refurbished building and then applying the sale proceeds to the next project.
Realistically, we think that take up of conservation covenants may not be rapid initially,
because new legal vehicles seem usually to be treated with suspicion at first. However, as the
benefits of such arrangements – and the extent to which they overcome the difficulties inherent
in using ordinary land covenants for this purpose – are better understood we would expect to
see take-up increase.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Conservation covenants will give conservation bodies the opportunity to influence the
management of land without having to own or lease it. That means that ownership and
occupation can remain with those who may have greater resources to exploit (in a way
compatible with the requirements of the covenants) the potential of the land.
As referred to at paragraph 2.30, we could also foresee conservation covenants being used by
the planning system to facilitate development where heritage assets such as archaeology
require protecting.
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Do consultees agree that the introduction of conservation covenants will have a positive
impact on conservation, leading to benefits such as the protection of natural capital, and
enhancement of a green economy and better availability of recreational activity for the
public? We would welcome information consultees are able to provide on monetisation of
these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
The National Trust agrees that conservation covenants should have a real and positive impact
on conservation. Heritage tourism and natural environment tourism contribute significantly to the
economy and so if conservation covenants contribute to the maintenance or improvement of the
natural and historic environment then there would be financial benefit.
Conservation covenants would make it easier for a wider range of bodies (and, through them, a
wider range of people) to become involved in caring for important natural, historic or cultural
sites – whether as holders of the covenant or by working in partnership with the holder of the
covenant. The purpose of such covenants is to encourage the careful management of important
sites by the owners – who remain free to exploit the land as they think best so long as that is
compatible with the covenant. This, in turn, encourages a wider appreciation of conservation –
as something anyone can do, not just conservation organisations.
The primary focus of conservation covenants should be on the impact on conservation and the
public benefit that provides. The financial benefits are ancillary to that impact, and in many
cases the financial benefits are likely to be indirect rather than direct. It is, of course, important
to assess the financial impact, but this should not overshadow the enhancement to quality of life
which conservation covenants would facilitate.
As an additional means of protecting important places conservation covenants will increase the
number and area of protected spaces, and raise awareness of the importance of conservation,
helping to reconnect people both with nature and their history and culture.
Furthermore, conservation covenants could be used to encourage certain types of land use to
protect nature conservation and control access. A good example being where the Thames
Basins Heath European Habitat is to be protected by the provision of alternative green space, to
promote alternative recreation (i.e. away from the European sites) when new housing
development is built within a certain radius. A conservation covenant will allow a measure of
protection here as to the management regime that is put in place and enforced. The guardians
of the protected habitat could have a key role to play.

Do consultees agree that removing the need for a conservation organisation to purchase
land, and for landowners to sell land, will reduce the costs involved in protecting it? We
invite consultees to provide us with details of specific costs they have incurred in using
this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
The National Trust agrees that removing the need for a conservation organisation to purchase
land will reduce the costs involved in protecting it.
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Do consultees agree that removing the need for lease-back arrangements will reduce the
costs involved in protecting land? We invite consultees to provide us with details of
specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
- As we have not often used this approach, we cannot comment on the actual level of cost, but
we would point out that it would be likely to involve paying legal and surveyors’ costs, and the
possibility of having to pay stamp duty land tax, on two transactions. And similarly in a situation
where a conservation organisation might previously have bought a larger piece of land and then
sold off part subject to covenants.
It is important to note that it is not just the direct cost of such work-around arrangements which
provides the deterrent, but also the complexity of the arrangements and the risk of unintended
consequences (for example assuming liability for existing contamination of the land, or other
regulatory breaches relating to it).

We invite consultees to provide details of how a conservation covenant could affect the
value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
The impact on value will depend on the nature of the property in question, what the most
valuable potential uses for the property are, the extent to which the covenant constrains those,
and whether the covenant affects just that property, or the surroundings as well.
In principle, since a covenant imposes obligations or constraints on the owner of the land, it is
likely to reduce to some extent the value of the property as against its unfettered value.
However, if the covenant applies to a wide area, and its existence preserves or enhances the
appearance of the area as a whole, in doing so it is likely at the same time to increase the value
of the individual properties which make up the area covered by the covenant. This is likely to be
particularly the case in relation to residential properties (whether urban or rural) where the
covenant has led to the preservation of a beautiful or historically interesting setting. Purely
agricultural land, for instance, is less likely to see this effect.
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We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions that
they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
The National Trust has covenants over 36,000 hectares of land in England and Wales which are
primarily managed by 2 covenants officers, supported by rural surveyors when needed and
several teams of volunteers. Significant input is also required from curatorial, legal, property and
management teams.
The nature of the costs vary and include:
 the staff costs of considering the merits of creating a conservation covenant;
 the staff costs associated with the monitoring of a conservation covenant and the
communication and engagement with both the original covenantor and his or her
successors in title
 the staff costs associated with applications for consent under the terms of a covenant
and agreeing modification of a conservation covenant where appropriate;
 the staff and financial cost of enforcement of a conservation covenant
The National Trust is increasingly seeking to involve volunteers in the management of
covenants, and this is a model which other conservation organisations may also wish to follow.
The costs of managing a conservation covenant are likely to be less when dealing with the
original covenantor. However, the costs are likely to gradually increase when a responsible body
is dealing with successors in title to the original covenantor and their proximity to the
conservation covenant agreement is diminished.
We will be happy to provide more detail about exactly how the National Trust manages its
covenants, and the cost of doing so, if that would be helpful to you.
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We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
The likelihood of enforcement action is liable to increase over the life of the covenant. While
the original covenantor retains their interest in the covenanted land the likelihood of a breach of
covenant is lower, because of the personal commitment to the covenant of the covenantor, and
their (and the covenant-holder’s) clear understanding of why the covenant exists. However,
when land changes hands both the possibility of a breach and the likelihood of enforcement
action will increase.
It is important to note, though, that at the moment the need for enforcement action is often
linked to uncertainty (or perceived uncertainty) as to the effect and enforceability of the
covenant. This links to the fact that the existing law relating to the enforcement and
modification of covenants does not work easily with those covenants which are imposed for
conservation, rather than commercial, reasons. Conservation covenants will largely overcome
this difficulty, providing a much more robust framework, with clear rules about modification and
(if the Commission’s provisional proposals are adopted) a significant deterrent against wilful
breach of covenants. We would expect to see that clearer framework lead to less need to take
enforcement action.

We invite consultees to provide details of the likely costs of enforcement action such as
seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
The cost of enforcement action is likely to start at £20,000.00 to £25,000.00 plus VAT. It rises
with complexity, or if there are appeals against decisions.

Do consultees agree that the cost of training for legal professionals and the judiciary
will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
The National Trust agrees that the cost of training for legal professionals and the judiciary will
be absorbed by existing training and professional development.

Do consultees agree that the transitional impact on local authorities of registering new
conservation covenants would be minimal and in any event absorbed by the fee
payable?
Consultation Paper, Chapter 9, paragraph 9.32
We are not able to comment on this.
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Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
The transitional impact on responsible bodies will vary depending on the nature and
experience of the responsible bodies who are nominated by the Secretary of State. Many
potential responsible bodies will have the staff resource and experience required to create,
manage and enforce conservation covenants. They will also have the information technology
and policies in place to manage conservation covenants in a responsible and transparent
way. However, a responsible body who needs to recruit and train staff and then develop a
system to create, monitor, process and enforce conservation covenants could encounter
considerable transitional impact. Of course it would be for each such body to decide whether
the additional mechanism provided by conservation covenants was a more or less effective
way of achieving its aims than the others available to it.

Do consultees agree that the transitional impact on the Lands Chamber of the Upper
Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We are not able to comment on this

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
The cost of an application to modify or discharge a conservation covenant is likely to start at
£45,000.00 to £50,000.00 plus VAT. We would hope that efforts could be made to reduce
the cost of such proceedings – and our earlier comments in relation to 9.27 about the benefits
of greater clarity apply equally to modification and discharge proceedings.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
Immediately following the introduction of a statutory scheme for conservation covenants the
applications to the Lands Chamber of the Upper Tribunal are unlikely to be dramatically
increased. Over time the applications are likely to gradually increase as successors in title to
the original covenantor are more likely to want to challenge the covenant.
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Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Conservation covenants will provide three distinct opportunities for increased engagement on
the part of individuals and communities.
 The original covenantor will engage with the process of creating a tailor-made
conservation covenant which is appropriate and compatible with his or her
expectations and aspirations for the conservation asset.
 Successors in title to the original covenantor may not initially share the original
covenantors expectations or aspirations for the conservation asset, but this provides a
second opportunity for increased engagement to promote the benefits of protecting
conservation assets. This is an opportunity for best practice in the management of
conservation assets to be spread beyond the bounds of individuals and organisations
who are already committed to conservation.
 A responsible body could offer opportunities to volunteers, community groups or
smaller charities to manage covenanted properties on their behalf.

We invite consultees to advise us of areas which constitute likely costs or benefits of a
statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
We have no further observations on this.
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From: Ali Finn
Sent: 13 July 2013 10:08
To: LAWCOM Property and Trust
Subject: Conservation covenants
Follow Up Flag: Follow up
Flag Status: Purple
Dear
I'm sorry that I've only just become aware of the Conservation Covenant
consultation as I would have responded to it. I have created a trust in my will
for both my Victorian house and the pasture meadow on the Isle of Ely that I am
steward of on behalf of the family (I'm a registered owner of it along with my
parents), but I am aware that it is limited in duration unless I'm buried there
(and I can't be in two places at once!), so almost certainly I would use the
proposed legislation. The meadow is pastureland, awarded County Wildlife Site
status and entered by me into the Higher Level Stewardship scheme. In 2007 the
frontage was attacked by the County Council who felled and burnt my trees (and
others) in situ. They have just last month settled the damages claim against
them, but continue to pose a threat to the matrix of habitats. One of the claims
was for exemplary damages, in order to prevent attacks by them on other land,
though this wasn't tested as they settled out of court. My experiences are thus
very relevant to the questions you pose in your consultation. One aspect of the
proposal I am certain of, is that a Local Authority who are also a Highways
Authority should not be given any role in the granting or extinguishing of
covenants.
Since the covenant appears to be very similar in ethos to HLS, I think Natural
England would be the responsible body best placed to monitor the scheme. They
could be assisted by Tree Officers from District Councils who in many districts
also have a team of volunteer tree wardens whose role could easily be expanded.
The Environmental Law Foundation has been helping me with my case and I'm sure
would be pleased to discuss the relevant aspects of it with you in more detail if you would like that I can put you in touch with them.
Seperate to that I would add that I think a Leaseholder should only be able to
influence the land for the time of their occupation. The owner should be the one
who is able to put a covenant on it.
Please feel free to come back to me for more information.
With kind regards and best wishes,
Alison Finn
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LAW COMMISSION
CONSULTATION PAPER No 211
CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Christopher Price
Email address:

Postal address:
16 Belgrave Square
London
SW1X 8PQ

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
CLA

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
We need to find new ways to fund the conservation of both the built and natural
heritage. Even if the budget for the new CAP is only marginally less than the current
one, it is unlikely that there will be sufficient public funds to do meet all of society’s
aspirations in the long term. One of the most straightforward ways of levering in
more funding is through ecosystems markets by which those who benefit from the
provision of environmental services contribute to the costs; particularly developers
being required to provide offsets to replace destroyed biodiversity as a condition of
obtaining planning permission.
Similarly, there is of course the requirement for the provision of compensatory habitat
under the Habitats Directive.
Moreover, in the course of discussing this consultation with our members, it became
apparent that a number of them would be willing to enter part of their land into a
conservation covenant purely because doing so satisfied their personal
environmental outlook. Others on the other hand, particularly those with important
archaeological or similar features, on their land were keen to participate because
they saw a benefit in transferring the long term management of the feature without
losing ownership of the land itself.
However, we would emphasise that all these arrangements will only find favour with
landowners if they are entered into voluntarily. As such we see conservation
covenants as being primarily a commercial matter with the landowner deciding that
he wishes to dedicate his land for conservation purposes so long as the price is right.
In any event, mechanisms need to be put in place to ensure that the existing
landowner and his successors in title are fully aware of the nature of the agreement
and their various liabilities and obligations.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
Page 3 of 23

binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Whilst we are, of course, familiar with all the mechanisms set out in the paper, we
have not had any practical experience of them being used to secure conservation
objectives and doubt if many have.
We accept the limitations of both freehold and leasehold covenants in this context,
although we suspect that what the consultation describes as “workarounds” may
have greater potential than is suggested.
Nevertheless we accept the desirability of creating new legal mechanisms for the
reasons set out in the paper.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54

The main obstacles to offsetting that we have identified are firstly how to establish
whether the proposed replacement habitat is equivalent to what has been destroyed
and secondly how to value the replacement habitat. The system will not work unless
the provider receives a payment that makes it worth his while to provide it. In
essence this means that it must be more than the income forgone from ceasing the
current use.
We accept the limitation on positive obligations and the need for a dominant
tenement are both problems with conventional covenants that a system of
conservation covenants would help overcome.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:

Page 4 of 23

(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes. However there must also be sufficient flexibility to allow the covenant to be
altered in the light of changing circumstances – such as climate change, production
needs and more general fluctuations in economic circumstances.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
We have raised this issue with our Scottish sister organisation, Scottish Land and
Estates, and they have no knowledge and so no experience of them. As such, if they
are in use, it will be on a very limited scale. We therefore doubt if many lessons can
be learned from them.

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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We agree a freeholder should be able to enter in to a conservation covenant.
We do however query whether it is appropriate for leaseholder to be given the right,
or if it is, that seven years left to run is an appropriate length of time.
Firstly most tenancies will not have been drafted with the potential for conservation
covenants in mind. We therefore see difficulties in trying to reconcile the
requirements of conservation covenants with tenancies drafted without them in mind.
Secondly, one of our concerns with the whole concept of conservation covenants is
that as a result of the management carried out the land could end up designated as a
SSSI.
We suggest it would be particularly unfortunate if a leaseholder with a short term
interest in the land could act in a way that would have significant implications for the
land over the long term. This could be diametrically opposed to the landowner’s
aspirations.
As such we would recommend that the proposal regarding a leasehold term with at
least seven years left to run be dropped and be replaced with a requirement that the
leaseholder obtain the landlord’s consent before entering into a conservation
covenant.
In all cases account will need to be taken of other interests over the land such as
sporting rights or common rights.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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(1) and (2) Yes, but only for so long as they retain those objects.
As regards (3), we agree, but we hope that the introduction of offsetting will not
be based on the presumption that only the local authority, as the planning
authority, can be the beneficiary of the conservation covenant. We trust that it
will generally be more appropriate for the developer to take the role.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
We believe this is entirely appropriate. We do not see what benefit is served by the
restrictive approach proposed above. If a commercial entity, or even a private
individual, is willing to pay to acquire the benefit of a conservation covenant, why
should he not have the ability to do so?
In saying this we would note that there should be any greater concern over a private
company failing than a charity or a not for profit company failing.

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes.
However, otherwise it should only happen with the consent of the landowner. The
landowner, may for example, have strong objections to the covenant being
transferred from a public authority to certain NGOs.
We recognise that from time to time it will be necessary to transfer a covenant from
one body to its successor body when the initial body is abolished. In such a situation,
the landowner’s consent to the specific transferee should still be required.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
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responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
In the first instance we suggest that consideration should be given to the need for the
covenant to continue to exist. It may be that if the need for the body ceases so does
the need for the covenant.
If the need for the covenant does remain, we can see the desirability of a holder of
last resort. We suggest that it should be the Secretary of State or the Welsh Minister.
However they should be responsible for finding a replacement grantor rather than
retaining the benefit personally.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes. We assume that archaeological features would come within this, but suggest a
specific reference may be appropriate.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
We do not see any particular need. As noted above, we see entering into
conservation covenants as essentially a private commercial matter.

We provisionally propose that conservation covenants shall be statutory burdens

Page 8 of 23

on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
In the way in which it is proposed they are created, yes

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes. We do not see how successors in title could be bound without creation in
writing. Again as noted above, we suggest there is also a need for a mechanism to
ensure that the landowner appreciates the nature of the agreement he has entered
into.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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The presumption of perpetuity is a particular cause for concern. We think it
fundamentally wrong to dictate the use of a particular piece of land for ever.
We suggest that few people would think that a land use determined in 1813 still had
any great relevance, and similarly that in 2213, few will think a use set now was still
appropriate.
Statutory designations allow for revocations or modifications in the light of changing
circumstances. We see no reason why conservation covenants should be any
different. Climate change, in particular will result in many changes to the uses to
which particular land can be put and will also impact on the location of suitable
habitats for certain species, as such we should be encouraging the development of
flexible structures. What is proposed does the opposite.
Moreover, we suspect that many landowners will see little that is attractive about
dedicating land in perpetuity. They might as well sell it.
As such, we suggest that the default position should be something less than
perpetuity – 99 years? Or that “perpetuity” should be given a definition that means
something less than forever.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes. The aim should be freedom of contract so long as that is consistent with the
requirements of a conservation covenant.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
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Yes. As noted above similar considerations would apply with third party interests in
the land.

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
No. Absolutely not. A landowner should only be responsible for the activities that
take place on land which he owns or for which he is responsible. There should be no
liability for the actions or inactions of others. Any other situation would be wholly
iniquitous.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
We suggest it is best to wait and see whether any guidance is necessary.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
If guidance is required it should be produced by government in consultation with
stakeholders.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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Yes. From the way in which the question is worded, we assume that if the
conservation covenant is not registered as a local land charge, it will not be
enforceable. We would support such a proposal.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Yes

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Yes. As noted above we do foresee conflicts.
Firstly there is the risk of the land being designated as a result of the change in
management against the wishes of the owner. Fisher v. English Nature, for example
concerned a landowner who voluntarily agreed to create a habitat for stone curlews.
As a result English Nature designated the site a SSSI with the inevitable
consequences for the future management of the land. This case has caused many
landowners to be very wary about entering into significant environmental projects.
We also see the potential for conflict between the management prescriptions under
the SSSI and the terms of the conservation covenant. SSSI prescriptions are
intended to be revised in the light of changing circumstances; the legislation is
drafted to facilitate that. As such conservation covenants will need to be equally
flexible.

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
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used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
We suggest this is a matter for negotiation between the parties.
In our view a management plan setting out the parties aspirations for the land, rather
like the Views about Management statement required for SSSIs would be more
useful than an agreement. We suspect any agreement would simply be a parallel
document to the conservation covenant.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Yes . It is a matter for agreement between the parties.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Yes

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41

In principle , yes. However we are a little uncertain as to what would constitute the
public interest in this context. Is the public interest simply the maintenance of the
conservation covenant, or could it be something else that actually justifies a reduction
in the extent to which the land subject to the covenant is conserved.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
(1) Yes
(2) We are concerned by this. The only circumstances in which we can see them
being legitimate is where the perpetrator has committed the act with a view to
making a financial gain. Exemplary damages could be ordered to effectively
confiscate it.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes, although we would assume that injunctive remedies will generally be more
appropriate.
We assume any damages will be on the contractual basis.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
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failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
They should not. The model adopted is a fundamentally private one and as such
only the parties should be able to act in reliance on it.
If public enforcement powers are necessary, then conventional designations should
be imposed.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Yes.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
No. Absolutely not. The idea that one party to an agreement can discharge its
obligations under it unilaterally should never be acceptable. We are rather
concerned that you even consider suggesting otherwise. Discharge should only be
possible by agreement or by the Tribunal.
We find it hard to see how any landowner could ever have confidence in a system
involving what you propose.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
We repeat our answer to paragraph 7.10

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes. We believe this is essential.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Yes. It would be odd for a body to hold both the benefit and the burden of a
conservation covenant. In any event, a single body could surely agree with itself to
discharge the conservation covenant?

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and

Page 16 of 23

(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

We agree with all of these.
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Yes, in theory. But why should the ability to be compensated be limited to the
responsible body? If the landowner suffers a loss he too should prima facie be
entitled to compensation too.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
No. We find it surprising that you propose that a responsible body should be able to
unilaterally discharge its obligations without any judicial scrutiny.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

Yes
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Yes

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
We are not in a position to comment on this.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We would be concerned if the intention here was to convert existing agreements into
conservation covenants.

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

We are not in a position to comment on this.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Yes. There is a lot more rural land than urban land available.

We invite consultees to indicate how widely used conservation covenants would be in
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England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
As noted above. We are keen for offsetting to succeed. However whether it does
will depend on the model adopted which in turn depends on the outcome of this
consultation.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Yes.
As noted above, we are particularly hopeful that the introduction of conservation
covenants will result in development that may otherwise have been deemed
unacceptable being granted permission and that there will be more funds available to
meet the costs of managing biodiversity and other natural resources.

Conservation covenants may also provide a way for conservation bodies, which
generally have more funds available to them or which they are able to access, to
directly incentivise landowners to provided enhanced environmental benefits.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
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The introduction of conservation covenants combined with a system of offsetting
should result in significantly more funding becoming available to mitigate the
implications of the decline in public funding.
We are, however, concerned by the reference to recreation. This is not a purpose for
which conservation covenants are to be created. We would oppose any proposal
that they should be. There are plenty of other mechanisms to create public access
rights.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
We are surprised by the suggestion that the cost of setting up a covenant will be less
than an outright purchase. We would anticipate the professional costs involved in all
the negotiating and drafting would be significantly greater.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
We are not aware of them being used in this way. However we would again note that
we do not believe the setting up of a conservation covenant should be regarded as a
cheap alternative.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
Any restriction on the long term economic use of land is of course likely to restrict its
marketability and therefore its value; the more onerous the restriction, the greater the
impact on the value.
On the other hand, if the consideration for entering into the conservation covenant
consisted of or included the making of regular payments that could enhance the
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value of the property.
In essence we see this as a matter for the parties to resolve between them with the
consideration paid reflecting the impact on value.
As regards neighbouring land, the issue will again depend on what has been agreed.
If the land is to be managed as a wilderness, there must be a risk of encroachment
by pests etc. which would have a detrimental impact on the neighbouring land. In
such cases there may be the potential for a claim under Rylands v Fletcher.
Alternatively we can envisage land being managed in a way that enhances its visual
amenity and so
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
This will depend on the objectives and wording of the conservation covenant in
question.
The precise costs will be a matter for negotiation between the parties.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

We would hope that, as conservation covenants should be entered into by willing
parties the potential for disputes leading to enforcement action would be fairly
minimal However, we can see this changing when the initial signatories are replaced
by successors in title.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
We are not able to take a view on this.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
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Probably, yes.

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
We are not able to take a view on this.

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
We are not able to take a view on this.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We are not able to take a view on this.

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
We are not able to take a view on this.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Page 22 of 23

There must be a risk, but we would not anticipate any applications in the immediate
future
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
This is not the purpose of conservation covenants. We would be concerned if their
introduction and development led to demands for, say, greater public access to land.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47

We are not able to take a view on this.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Euan Hall
Email address:

Postal address:
The Land Trust
7 Birchwood One
Dewhurst Road
Birchwood
Warrington, WA3 7GB
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Yes
The Land Trust (www.thelandtrust.org.uk)

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
It is worth noting the point here that a conservation covenant on it’s own is not the
whole picture and there’s still a need for it to be backed up by the appropriate
structures for management, risk, liability, finance etc. The Land Trust works with
developers to secure environmental benefits from new developments. We do this by
taking ownership of newly created green infrastructure, woodlands etc., funded by
the developer to safeguard these for future generations. A conservation covenant
whereby a developer provided funding to acquire and maintain land to biodiversity
offsetting would follow our existing tried and tested model.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
The Land Trust tends to enter into more binding agreements with developers. We
take ownership of land with funding. The funding and land use of protected by
Charity Law and our charitable objectives.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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(1) Through binding legal agreements.
(2) We have substantial experience in securing sites and funding, however, the
planning system is perhaps not robust enough at present to ensure
developers meet their obligations. There remains too much competing
pressure financially on developers with S106 and CIL being statutory required
and offsetting more informal.
(3) Conservation covenants would be a useful addition but only if backed up by
legal powers.
(4) From our perspective this would potentially allow developers to agree with
nearby landowners that their land be released/made available for offsetting
without a change of legal ownership.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Agreed.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No knowledge.
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
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Consultation Paper, Chapter 4, paragraph 4.7
Yes.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Yes. However it would be good to get confirmation from the Law Commission that the
Land Trust fits the charitable body requirement. The Land Trust is an independent,
not for profit, charitable trust operating across the UK. We manage open spaces on
behalf of and in partnership with local communities, in perpetuity and include the
environment as one our 5 charitable objectives (the others being Economy, Health,
Education and Social Cohesion). Our work is guided by our Member organisations
which include The Wildlife Trusts, BTCV, and the National Trust. Further details on
The Land Trust can be found at www.thelandtrust.org.uk.
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
In principle we would not be against this although this should not be at the exclusion
of charitable bodies as the first resort.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Seems sensible.
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We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
An option might be to be create a voluntary panel of responsible bodies, where
alternative arrangements might be agreed based on skills, experience, capacity etc?
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Yes, seems to cover most things
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
We would support a form of public oversight to ensure covenants are adequately
created and delivered. Perhaps this could be a role for Local Nature Partnerships.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Statutory burden would be one route although we believe the offsetting could be
delivered through proprietary interests or contractual agreements.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.10
Yes.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes – but recognising the point we make above that the appropriate mechanisms
must still be in place to ensure this is sustainable
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agreed.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Seems sensible
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Seems sensible
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.22
Yes
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Advisory bodies best placed – Natural England/DEFRA.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Agreed.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Suggest that if LNP’s take on a monitoring role they could build up registers.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Provided guidance and descriptions are clear – no.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
Agree. The Land Trust would develop a management plan as a matter of course and
see these as being fundamental to ensuring objectives are fully met on the ground.
We provisionally propose that the parties should be free to agree management
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actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Seems sensible.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Agreed – unless there are mitigating circumstances.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Agreed subject to mitigating circumstances being recognised.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Yes.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
The payment should relate to the cost of remedying the breach plus expenses.
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We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Seems appropriate if the covenant is to be maintained.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
Might be resourceful to manage but without it, it perhaps significantly reduces the
strength of the conservation covenant in the first place?
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Seems sensible
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Who is the responsible body.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Yes if they are allowed to discharge ability should be limited.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Agreed.

Page 10 of 15

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Seems sensible.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agreed.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Agreed.
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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Yes. Where costs have been specifically incurred in terms of hire of staff, purchase of
specialist equipment, modifications to management plans, modifications to agrienvironment agreements etc, other ongoing contractual commitments…
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
No – there may be good reasons where this should be considered.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Agreed.
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
This appears to be a pretty fundamental point and would significantly weaken the
conservation covenant if our understanding is correct as regards this point.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No knowledge.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
Seems sensible.
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Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Agreed.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Depends on whether we are talking in terms of purely hectares or number of
covenants. Urban and urban fringe areas might be areas most under pressure where
covenants would be most needed.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
Will depend on where the covenants sit as regards other planning requirements.
They should be widely used however their use needs to be enforced by law.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Possibly, but a bit too early to say in terms of offsetting.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Probably – The Trust has carried out previous research into monetising the benefits
as have other organisations.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
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No we do not agree. This assumes the land purchased has a value – whereas in our
experience we acquire the land with management obligations free of charge where a
land owner does seek a sale price if the offsetting can be delivered without a
purchase then clearly this will reduce the costs.
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Do not consider this to be as straightforward. For example we hold long term leases
at a peppercorn rent.
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
In our view this will depend on the nature of the land in the first place i.e. the use to
which it is, or can be put. Any restriction will potentially reduce value however.
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
We consider this too broad a question. Too many variables – size of site,
obligations, management requirements, etc.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
To have any chance of success recourse to enforcement action will be necessary.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
Insufficient knowledge.
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
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Potentially.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Depends on the fee.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Too soon to say.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
Seems too low.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Insufficient knowledge.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
Insufficient knowledge.
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Potentially.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Increase in funding to improve biodiversity. Potential for more “local” employment –
rangers, etc.
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LAW COMMISSION
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Prof. Colin T. Reid
Email address:

Postal address:
School of Law,
University of Dundee,
Dundee DD1 4HN

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
These comments are made on a personal basis and do not represent the views of
any institution or organisation.

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.

Page 2 of 23

We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Covenants can be used in various ways. Their scope and likely use is important in
determining the degree of regulation necessary.
Firstly they offer an extension on existing statutory management agreements by
enabling conservation obligations to be permanent and to be agreed with a wider
range of bodies than is presently the case under a variety of statutory provisions (as
noted in Appendix A).
Secondly, by providing a means to give effect to biodiversity off-setting or payment
for ecosystem services schemes, in the hands of private parties rather than just
public bodies, they could become the vehicle for a substantial shift in direction in
conservation law.
Thirdly, there is further potential in enabling private companies reliant on natural
resources such as water (quantity and quality, for public supply or bottled sales or as
a key ingredient) to control land use and management in the areas such as
catchments on which they rely (cf. the arrangements in the Catskill Mountains in
relation to New York’s water supply). Further use might be in flood protection,
ensuring that upstream areas remain available to absorb flood water to protect
downstream land. Such schemes involve payment for ecosystem services, but to
make use of the service for profit or to benefit private interests, not as a matter of
conservation in the public interest, although there may be considerable overlap in
practice (e.g. restoring peatland to gain carbon credits but also producing biodiversity
gains).
The covenant is only part of the picture in each of these uses. Each of these may
call for different levels of regulation and not all may be appropriate for the current
proposal.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
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Consultation Paper, Chapter 2, paragraph 2.47
I am aware that the Commission is receiving information and comments from those
with more direct experience than I have.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
I am aware that the Commission is receiving information and comments from those
with more direct experience than I have.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Agreed
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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I am aware that the Commission is receiving information and comments from those
with more direct experience than I have.
It is notable that the Scottish scheme makes no specific provision on monitoring or
enforcement or on other aspects where specific provision may be desirable to reflect
the public element to conservation burdens.
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Agreed. However, where land is occupied under a lease the position of the freehold
owner must also be considered in view of the obligations that will endure. This would
presumably be good practice in any case, but it is desirable that the landowner at
least be notified that such a covenant is being proposed by the tenant and have an
opportunity to make representations. Indeed it could be argued that the landowner’s
consent should be obtained in all cases where a covenant is entered by a
leaseholder (unless the covenant will expire within the leasehold term). Indeed some
covenants might impinge on the exercise of rights retained by the landowner, e.g. the
exercise of mineral rights. Should there be express provision for tenant and
landowner to enter a covenant jointly?
Should special provision be made for land subject to commoners’ rights?
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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The approach of restricting covenants to a limited number of holders is a sensible
one since a more permissive approach would require considerably more regulation
and supervision of this mechanism. Nonetheless, there are risks in allowing local
authorities and Ministers, who have responsibilities that on occasions will conflict with
conservation, to hold such covenants, especially if they are given a free hand in
varying or discharging a covenant. (see 7.10).
This approach does, however, rule out conservation covenants as proposed here as
a vehicle for wider schemes involving payment for ecosystem services by private
companies (unless arrangements are made whereby a responsible body acts as
“agent/intermediary” for a commercial body that might offer financial or other support,
which seems unlikely to be attractive).
Is there a need for an express provision on National Park Authorities (probably count
as “local authorities” in any case) and should conservation boards in Areas of
Outstanding Natural Beauty be able to hold a covenant?
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
Long-term arrangements like conservation covenants may also be useful to enable
private companies who rely on “ecosystem services” to secure their delivery for the
long-term, e.g. water companies or drinks manufacturers who rely on the quality and
quantity of water from a catchment and wish to make arrangements governing land
use and management (e.g. limiting pesticides or fertilisers). The objective here is not
conservation in the public interest but the continued supply of a service/product yet it
may seem artificial if a mechanism is available where there is a clear overlap
between the service/product and conservation (as may be the case in providing a
carbon sink) but not where the overlap is less obvious (e.g. water collecting on
grazing land). Would there be scope for a responsible body to act as the agent of a
private company? It may however be better to address such arrangements
separately rather than to stretch the current vision of “public benefit” conservation
covenants to fulfil this rather different role.

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
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Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Agreed and some such provision is essential given the inevitability of existing bodies
changing in the future.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
There should be a holder of last resort and in view of the overall design of the
scheme proposed, with Minsters designating responsible bodies, the Minister seems
the logical choice. In functional terms, though, the statutory conservation body
(natural or cultural heritage as appropriate) might be seen as the more suitable body
to take over the responsibilities and it might be appropriate for the Minister to transfer
the covenant to them.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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A broad definition of the purpose seems appropriate. The phrase “for the public
benefit” is open to narrow or wide interpretation, especially in relation to how far a
degree of private benefit can also be obtained whilst still satisfying this test (e.g. the
owner of land (or neighbours) may benefit from a site being protected from
development that will have an adverse effect on amenity or views).
The requirement that the purpose is “for the public benefit” precludes extension to
those wanting to secure the provision of ecosystem services (see 4.24, above). For
a private company that provides the public water supply, though, it may just be
arguable that this could be viewed as being “for public benefit”, but a bottled water
company or brewery would not even have this tenuous link.
It should be noted that there may on occasions be conflict between these different
objectives, e.g. protecting historic coastal buildings on a naturally changing shoreline. However, since the whole idea is to allow private parties to agree conservation
actions in accordance with their own priorities, beyond the measures mandated by
statutory designations etc., the logic would be not to intervene on this point.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
This question is intimately connected with the range of bodies able to enter
covenants and the consequences of such agreements, e.g. the provision of some
financial incentives for entering covenants (e.g. tax relief or access to public
subsidies) may be desirable in encouraging their uptake, but would call for greater
scrutiny. If covenants are restricted to a number of public or charitable bodies where
there are transparency and clear lines of accountability to the public or members,
with legal oversight to ensure that the bodies do act in accordance with their legal
purposes and powers, then additional direct oversight may be unnecessary. The
position would be different if covenants were available as a vehicle for private
payment for ecosystem services.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
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Agreed.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
This seems essential for the creation of a lasting burden on land.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agreed.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agreed.
There should however be a statutory imposition of provisions on rights of access as a
term of any covenant; see 6.15 below.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Agreed – this seems an inevitable working through of nemo dat quod non habet.
Should there be an express provision for covenants to be entered jointly by
leaseholder and landowner to the extent that a covenant is restricting rights both
enjoyed by the leaseholder and retained by the owner? See comment at 4.7.
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Agreed - as explained in para.5.19, this is the safest basic position, which the parties
are free to alter when the covenant is made or at a later stage.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
There are generic concerns over the increasing prevalence of codes of practice
which in effect play an important role in determining the practical extent of legal
rights, liabilities and obligations, but this does seem an area where this approach is
appropriate. Providing model terms covering generic aspects such as monitoring
and enforcement will be especially useful, .

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
To avoid confusion if different codes are produced by different bodies and in line with
the central role of the Ministers (as noted at 4.29), it is the relevant Minister who
should make the code. The statute should, however, provide for clear consultation
with all responsible bodies and the public, and perhaps for an enhanced role for the
statutory conservation bodies within their own areas of expertise (cf. the provisions of
the National Parks (Scotland) Act 2000, where SNH is responsible for the reports
leading to ministerial designation).
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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On the basis that covenants are being restricted to a few bodies with the expertise
and capacity for it to be expected that they will have covenants registered promptly,
this is acceptable. But if covenants are opened up more widely, there would be need
for further thought on the status of a formally agreed but non-registered covenant.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
Knowledge of the existence of covenants is vital for scrutiny and enforcement and in
terms of post-legislative scrutiny, it is important to be able to find out how much this
innovation has been used. The best way forward is partly a question of the
practicalities of recording – how easy would it be to extract overall data on
conservation covenants as a category from the Land Registry or local registers,
without establishing a separate record (cf. experience in Scotland where this cannot
be readily done)? How will any publication and disclosure arrangements, or their
absence, fit with the laws on access to environmental information (especially if
payments are involved which may be seen as raising issues of commercial
confidentiality)? Again both this detailed issue and publicity in general are affected
by how widely available covenants are to be. Even within the proposed range of
responsible bodies, there will be different reporting duties and access to information
rules (will being a responsible body mean that in this role all of these bodies will be
viewed as “public authorities” for environmental information purposes?). For
statutory bodies, the existing annual reporting requirements could be utilised, e.g.
requiring any new covenants to be noted in annual reports might be a further option
(cf. Nature Conservation (Scotland) Act 2004, s.28).
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
If a covenant is drafted with a view to long-term outcomes and in the light of any
current designations, there should be no conflict at the beginning, but over time this
may become an issue as various statutory designations develop (and may be shaped
by EU provisions drafted in a way that does not easily fit with the position here).
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We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
There is tension in the phrasing of covenants between specifying objectives and
outcomes and detailing management activities. Given that the covenant is intended
to endure for an unknown period, the option noted at the end of para.6.9 should be
encouraged, of the covenant itself having broad terms but with more specific
management activity being agreed from time to time. This arrangement does,
however, call for clear default or arbitration provisions to prevent the inability to agree
on details frustrating the overall objective, and these should be included in the model
terms set out in the guidance.
If a separate management agreement is likely to be necessary alongside a covenant,
the question arises of whether there is any point in the covenant and whether the
current proposals will solve the perceived weaknesses in relying on the existing suite
of powers to enter management agreements. I believe that the covenants will add
something new, since the landowner’s need to comply with the covenant alters in a
major way the relationship within which any agreement is negotiated, and even if the
form of management agreement by itself cannot survive a change of ownership, the
new owner will know that a means must be found to ensure that the covenant’s
obligation are met.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
All conservation covenants should include powers of entry for the covenant holder.
Without this it may be impossible to monitor the situation and identify noncompliance. The absence of powers of entry was identified as a major weakness in
the 1981 legislation on Sites of Special Scientific Interest that has subsequently had
to be remedied.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
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which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Given the difficulties faced in some criminal contexts in determining the extent of
liability for permitting actions by another, and the debates on extended vicarious
liability in environmental contexts (e.g. Wildlife and Natural Environment (Scotland)
Act 2011, s. 24; Regulatory Reform (Scotland) Bill, ss.29-30), the provisions on
permitting or suffering action need to be clear on the extent of liability.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Injunctive relief is the appropriate remedy where other attempts to resolve the matter
have failed, but in terms of costs, delay and formality, does the standard court
process provide a proportionate remedy for the sort of failings likely in this context?
This is important since if formal proceedings are seen as being a cumbersome tool to
deploy, covenant holders may be reluctant to intervene at the early stages when
harm can be prevented. For example, if the costs of failing in court are very high,
bodies, rather than stepping in earlier, may wait until there is indisputable evidence of
breaches and harm, by which time biodiversity may have suffered.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
The points noted immediately above apply even more forcefully in relation to interim
action. Will the body seeking to enforce a covenant be required to provide a crossundertaking in damages, a requirement which has proved a major obstacle to
seeking interim relief in other environmental contexts (e.g. Lappel Bank case; see
now Financial Services Authority v Sinaloa Gold plc [2013] UKSC 11)?
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
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(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
A provision on exemplary damages would be a welcome addition, but must be very
clearly set out to overcome the general climate in the law against such awards.
There should be a provision on the use of the damages received. Where the
covenant holder has limited legal purposes (e.g. a conservation charity), this will be
unnecessary, but where it has a broader purpose (e.g. a local authority) there should
be a way of ensuring that the award is used for conservation purposes.
The extreme example given in para.6.49 would involve breaches of planning law and
other rules as well as of the covenant. Perhaps the greater danger is of action which
is not in itself sufficiently major to trigger any form of direct regulatory control (e.g.
planning permission or EIA for agricultural conversion of uncultivated land), or to
cause significant immediate harm, but which does show a disregard for the terms of
the covenant. It is for such action which over time has a significant cumulative effect
that a strong sanction, showing that the obligations cannot be ignored, is necessary,
and where there must be a truly accessible means for early intervention.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Agreed.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
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There should be someone in a position to enforce a covenant when the holder is
unable or fails to do so. As before, in view of the overall design of the scheme with
the central role of the Minister in designating responsible bodies, the Minister is the
obvious choice, although for functional purposes the statutory conservation bodies
may be more apt. The availability of such a power links to provisions on registration
and publicity, since it is only if those outwith the responsible body are aware of the
existence and terms of the covenant that it will be possible for them to draw the
absence of enforcement to the attention of the Minister.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Agreed, but it would be desirable if the provisions drew the courts’ attention to the
fact that where the breach relates to the responsible body failing to undertake some
action, rather than just paying money to the occupier, then the circumstances are
ones where an injunction rather than damages may well be the appropriate remedy,
to assist in overcoming the inertia in favour of damages alone as the contractual
remedy and to ensure that the end result is achievement of the conservation activity,
not just a cash windfall to the landowner.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
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This proposal is too wide in view of the range of bodies eligible to hold covenants,
and especially so if that range is to be widened. Where the holder is a body
dedicated to conservation, its overriding statutory/charitable purposes should ensure
that any decision is taken in line with conservation objectives. However, Ministers
and local authorities are not exclusively conservation-minded bodies but have many
other legal responsibilities which may well conflict with conservation. To allow a
covenant entered today in order to secure long-term conservation gains (which may
be part of a specific off-set or more general compromise as development takes
place) to be freely abandoned in a decade’s time would leave the conservation
objectives too vulnerable. In future, Ministers and local authorities will come under
pressure to make land available for development of all sorts and whilst a
conservation covenant should not sterilise the land for ever, it should not be possible
for it to be simply set aside without any form of external scrutiny. This may go as far
as requiring Tribunal approval, or could be limited to procedural steps, such as
consultation with the statutory conservation bodies, the results of which are made
public to enable the means of political accountability to be brought into play. Even for
conservation bodies, there might be a requirement of public notification before a
covenant is discharged, again to create an opportunity for accountability mechanisms
to be used.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
See response immediately above.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
For the reasons given above, a completely free hand in varying a covenant renders
the conservation interest too vulnerable and similar safeguards should be in place for
non-trivial variations to its terms.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.20
This is certainly an issue which requires explicit attention. As above, when dealing
with a body dedicated to conservation, the ending of a covenant should not give rise
to problems, but where the holder is a multi-purpose body, such as a local authority,
it would be wrong for acquisition of the land for any purpose to wipe away the
covenant. The need to limit the application of the doctrine of merger where an
authority can act in many capacities is already recognised for certain other aspects of
covenants (University of East London Higher Education Corporation v London
Borough of Barking and Dagenham [2004] EWHC 2710 (Ch), [2005] Ch 354, paras
52-60) and should be recognised here to provide some long-term security for the
conservation purposes.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agreed, although at least some matters might be more appropriate for the proposed
Property Chamber of the First Tier Tribunal, especially if that will offer advantages in
terms of greater accessibility and lesser expense.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
Agreed, but in case (6) the discharge or variation should be formally made only once
the alternative arrangements are firmly in place, not in anticipation.
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
At least two situations can be envisaged. One is where a responsible body has paid
for recent work which will now not have the chance to mature and deliver the planned
conservation benefits because the site is being otherwise used. The money spent
should not be just written off but recovered from those now benefitting from the
alternative use.
Secondly there might possibly be circumstances similar to case (6) in the grounds for
discharge where the alternative site is not held by the same land-owner. In such
cases the original covenant could be released in exchange for payment which
enables the covenant holder to ensure that the alternative site is covered by
protective arrangements. This could be a reason for discharge under cases (2) and
(3) if the alternative offers a better conservation option in the long-term.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
In view of the concerns expressed at 7.10 above, there are circumstances where the
responsible body should be required to go through the Tribunal to change the
position, unless an alternative arrangement to ensure some scrutiny is put in place.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

Page 18 of 23

Agreed

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
This is related to the issues raised at 7.10 and 7.71, and there are concerns over
how vulnerable a conservation covenant may be in the face of conflicting pressures.
At the very least there should be some procedural hurdle to ensure that the
overriding of a conservation covenant is not done lightly.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
In light of the apparent desuetude of forest dedication covenants and the range of
other powers enjoyed by the Forestry Commission, simplifying the law by abolishing
these covenants seems sensible.
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Although there may be room for some streamlining of these various agreements, it is
undesirable to try to squeeze all of these arrangements, created for distinct
purposes, into the one model.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3

Page 19 of 23

No comment
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
This will depend on a variety of factors. If the government is keen to encourage
covenants and creates incentives directly (e.g. through tax reliefs) or indirectly (e.g.
through enhanced rates under rural support schemes), they may be widely used. If
they are used as the vehicle of biodiversity offsetting, and this becomes compulsory,
they may be widely used, and whether under such a scheme or simply used on a
smaller scale for voluntary offsetting, a lot more will depend on them. The same is
the case, if covenants can be used to secure ecosystem services for a variety of
purposes. This relates to the point made at 2.30 above. Covenants as a useful
optional add-on to supplement local conservation are much less significant than
covenants which form an essential part of the trade-off between competing interests
when development (and hence large sums of money) are at stake, and where there
is more at stake the scrutiny and guarantee arrangements must be more secure.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
As noted above, a limited scheme may itself not make a big difference, but if
covenants become the vehicle for biodiversity off-setting or payment for ecosystem
services (for public or private benefit) then the potential is much greater.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
The green economy might benefit more if covenants could be used for securing the
delivery of ecosystem services for a range of purposes, rather than the narrower
conservation vision here.
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Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Anecdotal evidence for the USA is that compliance is not a problem in the early
years, but may become one in future as land passes into the hands of those who did
not share in the initial motivation behind nor negotiation of the covenant (nor, in the
US context, the tax benefits). At that stage there may not be the same desire to
ensure that the objectives of the arrangement are met and instead the current owner
may feel frustrations with the restrictions on land use. As others have noted,
covenants are voluntary for those who enter them, but not for their successors.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
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Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Would this be affected if cases went to the proposed Property Chamber of the First
Tier Tribunal rather than to the Lands Chamber of the Upper Tribunal?
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Elaine Driver
Email address:

Postal address:
The Berkeley Group plc
Legal Department
Berkeley House
19 Portsmouth Road
Cobham
Surrey
KT11 1JG
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
The Berkeley Group plc

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
N/A

As explained above, w e will tak e full account of your explanation but cannot
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give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Conservation covenants could be used as an alternative to transferring land for
public benefit under S.106 Agreements to local authorities. There is often the
concern, particularly by private vendors, that the local authority could in the future
utilise its powers under s.237 to remove the restrictions which secure the land for
public use to enable the land to be sold and/or redeveloped, thereby securing a
windfall for the local authority. Subject to appropriate protections being put in place (
see comments below), the imposition of a conservation covenant would address
such concerns..

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
See comments above regarding the transfer of land pursuant to S.106 obligations.
In relation to chains of covenants the usual practice is to impose a restriction on the
registered title which prevents a disposition of the land being registered unless the
transferee has provided a deed of covenant to the original seller and beneficiary of
the personal covenants which are usually effective in ensuring that the chain of
indemnity covenants is not broken.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
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Consultation Paper, Chapter 2, paragraph 2.54
Generally, we have land to mitigate bio-diversity impacts on site, but we can see that
conservation covenants would offer advantages if offsetting was required off site.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Agree but a person should not be bound by a conservation covenant after he has
parted with his interest in the land/building to which those covenants relate.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
Not applicable.
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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Agree. We assume you have proposed a term of at least seven years for a leasehold
interest as this is the threshold for registration at the Land Registry although we
agree that for conservation covenants which are intended to have long term value
this seems too short a duration. However, it would enable, for example, the tenant to
join with the freeholder in imposing a conservation covenant on land that it is
occupying so we see an advantage in keeping this short. See our comments later
regarding registration of conservation covenants at the Land Registry.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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We do not see the necessity for restricting only those charities whose objects include
some or all of the purposes set out in paragraph 4.40 or limiting , covenant holders
to only those which are sufficiently large and well-resourced (paragraph 4.18); In
paragraph 6.7 you note the role of smaller conservation organisations and their
expertise and enthusiasm. The larger, well know conservation bodies and charities
may not be interested in smaller projects of only local interest where local charities
and community groups are more active and keen to take on this role. If these bodies
have charitable status, they are equally subject to the Charity Commission’s
regulation and can only act within their charitable purposes. We envisage that in
relation to many conservation projects a responsible body will only accept the role as
conservation covenant holder if the management agreement provides for payment of
its costs of overseeing and monitoring the observance of the conservation covenant
(as is the practice regarding similar obligations under S.106 Agreements) so the
issue of resourcing should not be an issue. . We assume a register of responsible
bodies will be maintained, similar to the Scottish system and membership will be
regularly reviewed by the Secretary of State to ensure such bodies can still meet the
responsibilities that the role requires.
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
In principle, if appropriate safeguards are put in place, we would not object to
companies performing the role as a responsible body. Companies.are equally subject
to regulation and accountability. Your proposals for transfer of responsibilities where
a responsible body ceases to exist can equally apply to a company.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
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Agree where the current holder ceases to exist with oversight by the Secretary of
State as to who is the appropriate replacement, but if the holder wishes to cease then
the transfer to another responsible body should be subject to the covenantor’s prior
approval.. Any such transfer should be subject to the new holder taking over the
previous holder’s responsibilities and obligations under any associated management
or supervision agreement entered into with the covenantor. This is particularly
important if a dowry payment or other management or supervision fees have been
paid to the holder. This goes back to the concerns regarding who can be registered
as a responsible body and what checks will be made regarding their registration by
the Secretary of State.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
We do not agree that the conservation covenants should be extinguished as under
the Scottish system in such circumstances as this defeats the object that the
covenants should exist for long term public benefit. We believe there should be a
holder of last resort, either the Secretary of State or the local authority for the area in
which the land is situated.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Agree
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
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Consultation Paper, Chapter 4, paragraph 4.49
We agree that a scheme of statutory oversight is not necessary for the creation of
conservation covenants provided the requirements of the statutory scheme for their
creation and registration are met (see comments below). We believe that coupled
with the oversight of the registration of responsible bodies by the Secretary of State
the interests of the public should be sufficiently protected.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
We agree.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
We agree. We assume that as with S.106 obligations the Act will require that the
agreement is executed as a deed and states that the covenants entered into are
conservation covenants for the purposes of the Act, must identify the land to which
the covenantor is interested and to which those covenants relate.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
We disagree. Unless a period is expressed, the conservation covenant should run
with the land until such time as it is released or modified by agreement of the parties
or pursuant to a successful application to the Lands Chamber.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
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We agree. This gives the parties flexibility to agree any matters that they agree are
appropriate regarding the conservation covenants, such as future maintenance
obligations, and monitoring obligations of the responsible body. A standard
severability clause would ensure that insofar as it was subsequently held that any of
the obligations went beyond the statutory purposes the balance of the agreement
would stand.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
We agree.
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
We disagree. The owners should only be responsible for observing the conservation
covenants that relate to the land within their ownership. Joint and several liability is
an unreasonable risk to place on individuals and may deter potential purchasers who
may otherwise be willing to accept the responsibilities and duties of being a
conservation covenantor..Under your proposal, the owners would not have any right
to enforce the observance of the covenants by the other landowner or other means of
address under the statutory scheme as outlined in the Consultation Paper. The costs
of enforcement could be high, particularly if for example exemplary damages can be
awarded. If sub-division is of concern then this can be addressed in the original
agreement.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
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We agree. You gave the example of the leaseback arrangements under the
Conservation Land Trust system which has been set up by the Woodland Trust. In
time, responsible bodies will probably have their own template forms of agreements,
particularly relating to the maintenance of the land or building and arrangements for
the payment of monitoring and other fees which it will require landowners to agree
before it will accept the role of being the responsible body under the conservation
covenant agreement. This will help to keep the costs down in setting up a statutory
scheme. However, it should not be mandatory that such guidance or model terms are
followed; parties should still be able to negotiate their own forms of conservation
covenants and any accompanying management agreements.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
We agree but it should be made clear who is required to register the Agreement with
the local authority and whether a copy of the Agreement has to be lodged so
available for public inspection. This would seen appropriate as the covenants are
intended for the public benefit and ensure that a record of the Agreement is kept. As
with S.106 Agreements, there is concern that the provisions may go beyond the
scope of a local land charge and protection is necessary by registering a Class D
land charge, if unregistered land, or notice on the charges register if registered land.
This is again common practice now with S.106 Agreements and is considered
appropriate regarding Conservation Covenants, given their long term nature. Also, in
the case of registered land, this ensures that a copy of the Agreement is centrally
kept and available for inspection by successors in title (particularly important where
the Agreement is lost) and other interested third parties.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
See comments above. A copy of the Agreement must be registered at least with the
local authority, or we would suggest the Land Registry to guard against the possibility
in the future of the original agreement being lost and the responsible body ceasing to
exist.,
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
No, but similar issues arise regarding existing proprietary interests, such as
restrictive covenants and easements which may conflict with the conservation
covenants and we do see difficulties with the interaction. Will it be the duty of the
responsible body to investigate the covenantor’s title to the land or building to ensure
the covenantor has the capacity to enter the Agreement and bind the land in
perpetuity and to ensure that the conservation objectives for which the covenant was
created are capable of being upheld? In a development scenario, we would envisage
that a private vendor may additionally impose covenants on the developer, such as
overage arrangements, to ensure that the land sold on the basis that it is used for
conservation purposes, remains as such (to protect against the possibility of the
parties to the Conservation Covenant Agreement agreeing to release the land from
or modify the conservation obligations).
The interaction between S.106 Obligations and Conservation Covenants should also
be considered. If land or buildings are being donated as part of a wider package of
benefits, the local planning authority will wish to be satisfied that appropriate
protections are in place if it is proposed that such land or buildings will be subject to
Conservation Covenants rather than transferred to the local authority under a S.106
Agreement. It is envisaged that the local planning authority may seek approval of the
form of agreement and of the responsible body, possibly having the power of
nominating who the body will be and linking such covenants to, for example, an
approved ecological management plan approved pursuant to the planning
permission. Such controls should be resisted.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
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(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
In relation to, for example, land of ecological importance, usually as part of the
planning approval process an ecological management plan will have been required to
be prepared and under the S.106 Agreement a maintenance inspection and
monitoring scheme detailed to ensure that plan is followed.. Usually, a dowry
payment or monitoring fees are required to be paid to the local planning authority to
undertake this role. We envisage that similar arrangements will form part of the
Conservation Covenant Agreement with the responsible body.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
We agree.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
We agree. A person shall not be bound by a conservation covenant after he has
parted with his interest in the land/building to which those covenants relate.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
We agree.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.41
Interim injunctions should only be sought in limited circumstances when time is of the
essence because irreversible damage may otherwise be caused and consideration of
the loss to conservation in the public interest should be paramount.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
(1) Agree. The ordinary civil remedies for breach of contract should be available
against the backdrop that the parties should be permitted to agree further
enforcement provisions within a conservation covenant.
(2) We are concerned about the use of such a remedy in essentially a private
civil matter and this may deter landowners from entering into conservation
covenants. However, it is recognised in civil law that exemplary damages may
be awarded where the defendant’s conduct is intended to make a profit which
would exceed the compensation payable to the plaintiff. As the loss likely
suffered by a responsible body is likely to be minimal the award of exemplary
damages should be limited to the most serious and flagrant breaches of
covenants with an obligation, for example, to use such damages to provide
alternative land for public benefit or make good the damage caused to the
building.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
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There may be circumstances where it is appropriate that the court should award
damages in lieu of an injunction. If the court is required.to consider the public interest
in deciding whether to issue an injunction we see no reason why the court should not
have this power.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
As conservation covenants are ultimately for the public benefit enforcement action
should be available to the Secretary of State where a holder no longer exists or has
failed to do so on the basis that the Secretary of State is the holder of last resort (see
above) and should ensure that the principles and objectives of the statutory scheme
are maintained.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
We agree. We see no reason why the same principles for breach of a covenantor’s
obligations should not apply to the responsible body.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
We disagree. You have emphasised the voluntary, private nature of conservation
covenants and to enable the responsible body unilaterally to discharge the
obligations without the landowner’s agreement goes against this. If the responsible
body no longer wishes to discharge its functions then the conservation covenant
should be transferred to another responsible body (see above).
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
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See comment above.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
We agree.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
We would also make the same comment as we made above regarding unilateral
discharges; we believe the principles are the same and court approval should be
obtained if the conservation objectives are no longer intended to be upheld by the
responsible body or no longer can be met.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
We agree.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
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(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
We agree..
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
Yes.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We agree for the same reasons as we made above regarding unilateral discharge by
a responsible body (see above). Otherwise this would undermine the objective of the
original landowner in entering the conservation covenant to bind its successors in
title.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
We agree but non-statutory guidance should hopefully reduce the need for
declarations to be sought on enforceability.
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
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For the reasons outlined at the beginning of our responses we feel the availability of
this power to local authorities would undermine the perceived advantages of
conservation covenants over s.106 obligations. Conservation covenants are
intended to bind the land for conservation purposes.. If it is appropriate to discharge
the covenants in the public interest then an application to the Lands Chamber should
succeed or the parties to the conservation covenant will so agree.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
We have no comment.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We have no comment.
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
We agree.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
No, they will be equally of use in urban development schemes which often include
the dedication of land for public use.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
For the reasons explained above we can see advantages in using conservation
covenants but it is difficult at this early stage to estimate how frequently they might be
used.
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Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
We agree as some landowners are wary of transferring land to local authorities to
achievethese objectives.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
We believe conservation covenants will be a useful tool in the creation of successful
place-making and creating sustainable communities.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Our experience is predominantly that S.106 obligations are used.
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
In principle we agree in the long term but costs may initially be higher as bespoke
conservation covenants will need to be agreed; non-statutory guidance would be of
great assistance in keeping “start-up” costs to the minimum.
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
Conservation covenants will be a useful tool in the creation of successful placemaking ,creating sustainable communities where people wish to live.
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
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that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Costs will depend on the nature of the site and the obligations required under the
conservation covenant so it would be difficult to provide any estimates.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
As conservation covenants are private voluntary arrangements we would hope that
the need for enforcement action should be rare.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
We have no comments.
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
We agree.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
We agree.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
We have no comments.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
We have no comments.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
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Consultation Paper, Chapter 9, paragraph 9.40
We have no comments.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
We have no comments.
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
This is already happening under the Government’s localism agenda but we agree
this is another helpful tool in delivering benefits to the community.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
See comments above regarding benefits.
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Conservation covenants: a policy perspective
A response to the Law Commission Consultation Paper

Ian Hodge 1 , Department of Land Economy, University of Cambridge
19 June 2013

Conservation covenants or conservation easements are available in a variety of jurisdictions, but not
in England and Wales. The Law Commission has recently produced a thoughtful and thorough
consultation paper that proposes a scheme for statutory conservation covenants to be introduced in
England and Wales (Law Commission, 2013). As we argued 20 years ago (Hodge et al., 1993), this
would be a valuable addition to the available institutions that can be deployed in support of
conservation objectives. A conservation covenant establishes a legal agreement between a
landowner and a private conservation organisation or public body under which the landowner
agrees to do or not to do something that can protect or enhance the conservation value of the land
for public benefit. The significance of it being a covenant is that this agreement will be binding not
just on the present owner but also on successors in title, i.e. on all future owners while the covenant
is in place. A conservation covenant thus represents a private voluntary agreement to do something
that will be for the public benefit. While conservation covenants would be a ‘private’ mechanism,
their implementation raises significant public policy issues and so their adoption and governance
should be considered in the light of the policy contexts within which they may be used 2 . The focus
here is primarily on the potential use of conservation covenants for the conservation of rural land,
especially in the provision of ecosystem services which have public good characteristics.
This thus raises a variety of questions:
What could a conservation covenant be used for?
Who or what organisation might hold a conservation covenant?
How might conservation covenants be managed?
In what policy contexts might conservation covenants be used?
The potential purposes of conservation covenants
Conservation covenants provide a private method of securing the provision of conservation benefits
in the long term. This is the critical characteristic. Their benefit can thus be assessed in terms of the
extent to which they can prevent harmful change or protect public benefits that might otherwise be
1
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lost irreversibly, or at least over a long period of time. For example, a failure to maintain a modern
building would lead to a loss, but it is a loss that could be reversed through the construction of a new
one that might in all significant respects replace the qualities of the one lost. However, failure to
protect an area of ancient woodland would lose its value, effectively, for ever 3 . This loss is most
acute where there no close substitutes for the value that is lost. Again, there would be many
practically perfect substitutes for a modern building, whereas an ancient woodland may hold unique
or at least very rare species or habitat for which there are few substitutes. This brings us to a further
point: if there is no threat to the values involved, the covenant has no particular merit. The value of
the covenant is measured in terms of a comparison between the world with the covenant and the
world as it would have been without it, i.e. the counterfactual. Thus the key circumstances were
conservation covenants may have most potential value are situations that are characterised by
irreversibility, uniqueness or extreme rarity, uncertainty and threat.
At the same time, a conservation covenant can be important because it can guarantee that certain
standards of land management will be maintained in order to enhance conservation values (LC para
4.37). Conservation requires an investment of some sort, either in terms of a direct cost, perhaps
creation of wetlands or provision of fencing, or in terms of an opportunity cost, because the
conservation use of land generates a lower financial return than does some alternative use. A non‐
landowner may only be willing to invest in conservation if it can be guaranteed by the landholder
that the initiative will be maintained in the long term.
Conservation covenants have potential application in a variety of circumstances. Quite often
landowners are looking for a means whereby they can secure the protection of certain
environmental attributes in the long term, beyond their own lifetimes. In some schemes this
represents the primary or even exclusive purpose of conservation covenants. In New Zealand for
instance, landowners played a major role in the establishment of the Queen Elizabeth II National
Trust (QEII NT) in order to provide for covenants primarily with this motivation. The QEII NT
contributes towards the cost of conservation measures but does not pay the landholder for taking
on the covenant.
There may be other potential incentives to a landholder for accepting a covenant over his or her
land. While the Law Commission chose to avoid ‘straying into the realms of tax policy’ (LC para 2.23),
nevertheless it seems likely that there could be tax benefits to landholders that might encourage
them to take them on covenants. For instance a secure covenant preventing development on an
area of land would have a very considerable effect on its capital value. And this might substantially
reduce liability for taxation. This is a significant incentive for landowners in the United States to
take on conservation easements 4 , where a landowner’s creation of a conservation easement counts
as a charitable gift and where local land taxes are levied on the land market value rather than on use
value (Reid, 2013). The point here is that landowners may have an incentive to secure a
conservation covenant, even where the potential public benefit is limited. This tax benefit enables
non‐profit organisations to promote conservation land management with limited expenditures of
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their own. Whether this represents a cost‐effective approach to conservation or rather offers a tax
loophole to landowners remains unclear (e.g. Merelinger et al., 2004).
It must usually be assumed that conservation covenants reduce the monetary value of land (LC para
9.23). The public value generated will usually have some public good qualities (non‐excludable
and/or non‐rival) that mean that this aspect of the value is not reflected in market prices. The most
obvious impact on financial values will be where a covenant prevents land development. But there
will be some circumstances where financial value might be enhanced by conservation, such as where
a commercial operation is run in association with an area of high conservation value, although the
financial value would be unlikely to reflect the full value of the public conservation benefit. A
conservation covenant might have the potential to enhance the financial value of land where it is
generally seen as an external certification of a high value asset. This has been argued, for instance,
in New Zealand, where a conservation covenant has little impact on the financial return to land and
where conservation values are appreciated by potential land purchasers.
In other contexts, private conservation organisations or public bodies may seek to gain control over
land in order to further their conservation objectives. Control over land may be attained by various
means, such as by regulation, clearly not available to a private organisation, or by land acquisition.
The former, which will almost always take the form of a restriction of some sort over land use, is a
very blunt instrument for the purposes of introducing particular management approaches over
specific areas of land. The latter option of land acquisition may incur a significant cost and may
involve conservation owners with new commitments that they don’t want and which they are not
well qualified to undertake. Thus for example, the conservation purpose might simply be satisfied
by an area of land remaining undrained but management of the land requires the maintenance of
the pasture and the husbandry of livestock. In this context, a conservation organisation might be
able to agree a conservation covenant with the existing agricultural landowner to achieve the
conservation purpose. The agricultural landowner can continue to farm the land within the limits of
the covenant, while the conservation organisation does not have to raise and then commit large
amounts of capital in land acquisition and ownership. Alternatively, the conservation organisation
might acquire the freehold of the land, implement a covenant and then sell the land and so be able
to regain a large part of the capital value.
Long term commitment is also a necessary feature of policies addressing the issue of climate change.
Credits for carbon sequestration might only be given where the sequestration is guaranteed for a
defined period of time through the implementation of a covenant. It would clearly be unsatisfactory
for continuity of carbon sequestration to be dependent of the land being retained in the same
ownership for the period of any agreement. The level of payment would be likely to be linked to the
length of time covered by the covenant and hence the period of time for which the greenhouse
gases are kept out of the atmosphere.
Covenants may also support the provision of areas for flood protection. Areas of land may be set
aside for flood water storage at times of high flood risk. Decisions as to land development
downstream will be made on the basis of the degree of flood protection achieved by the flood
alleviation scheme upstream. Thus subsequent development will require some guarantee that the
land will continue to be made available so that flood protection can be provided in the long term,
and again not be dependent on the particular ownership of the flood protection land.
3

Water companies will often need to protect water quality by regulating land uses around bore holes.
In the past, this has often been accomplished by means of land purchase. The ability to enter into a
covenant with the owner of land adjacent to a bore hole might mean that a water company could
use this mechanism in preference to land purchase that would tie up substantial amounts of capital
and involve the company in the practical aspects of land ownership, or in preference to an
environmental contract with the owner that would not be binding on successors in title.
There is thus likely to be a range of contexts within which a conservation covenant may be
established, between on the one hand the position where an established landowner takes the
initiative to covenant in pursuit of a personal objective to, at the other extreme, where a landowner
agrees to take a covenant in return for some sort of lump sum or continuing financial payment.
These different motivations will have implications for the ways in which covenants will be managed
and the likelihood that there could be monitoring and enforcement problems.
Who should be able to hold conservation covenants?
The organisations permitted to hold covenants vary widely across the various countries that have
introduced the relevant provisions into law. Sometimes this power is limited to public bodies, and at
the other extreme, as reported by the Law Commission (LC para 4.15‐16), in North Carolina, for‐
profit businesses whose purposes include conservation can hold easements and in Ontario, even an
individual may be approved by the state to hold a conservation covenant.
Given the purpose of the covenant to provide public benefit, one approach to identifying potential
responsible bodies to hold covenants would be to identify bodies that have some authority in
representing the particular section of the public who stand to benefit from the conservation actions.
This might invoke a principle of subsidiarity that such an organisation should be at the lowest level of
governance that is closest to the group of beneficiaries, subject to it having the organisational
capacity and long term security to be able to implement, monitor and enforce the agreement. Local
organisations and organisations with focussed conservation objectives will have a clear incentive to
seek out land uses and management that can meet particular purposes. An ability to enter into
conservation covenants could extend the capacity of such organisations to influence land areas not
directly owned.
A close association between the responsible body and the benefited public would seem to have a
number of possible advantages. Members of the public might be in a position to alert the
organisation to the potential benefits of a covenant, such as in identifying areas where open space
or public access would be most valued. Once implemented, the public would have an incentive to
monitor and report any failures to keep to the terms of the covenant. In cases where the future of
the covenant was in question and either an amendment or removal was being considered, they
might be able to guide the responsible body as to what approach to adopt.
A ‘local’ responsible body can have a capacity to generate a community amongst the covenantors
too. Contrary to the Law Commission (LC para 3.52) in fact there is one private organisation in New
Zealand that has powers to enter into conservation covenants under the 1977 Reserves Act, the
Banks Peninsular Conservation Trust (BPCT). There is an interesting contrast here between the role
of the QEII National Trust (QEII NT) and the BPCT. The QEII NT is a national body that holds
covenants offered to it from anywhere in the country. The BPCT operates only in the Banks
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Peninsular, an area of volcanic origin to the east of Christchurch. While the QEII NT has regional
representatives, the BPCT was established by a group of local landowners and represents a local
community that is engaged in the promotion of conservation in the Peninsular. A community
amongst covenantors can provide peer group support, perhaps sharing information about the best
ways of achieving conservation objectives and so would seem more likely to encourage new owners
to offer to take up covenants and to encourage better land management.
But other potential public bodies might also be considered. Parish Councils have a long term
interest in the conservation value of their local areas and can be expected to be well informed and
accountable to their local community. They would seem able to represent local interests and will
often have the administrative capacity to implement, monitor and enforce covenants. This would be
appropriate for example for the provision of public open space, but probably not for the
management of nationally significant habitat or species. This may not be the case for all Parish
Councils, especially the smallest, and so some discretion may be warranted.
The issue is also raised of the potential for private businesses to hold conservation covenants. The
case of water companies was mentioned earlier. In this case the environmental benefit is primarily
enjoyed by the company in terms of the lower costs of water treatment, but it would be likely that
reduced levels of water pollution would have wider benefits for the environment that would be
appreciated by the public. There is thus a positive relationship between the objective of the water
company, the provision of good quality drinking water at minimum cost, and the provision of the
public benefit. Thus there may be a case for private water companies to be able to enter into
conservation covenants. However, the position might be unusual here in that the water company
has a direct financial interest in achieving lower pollution costs. Businesses where the promotion of
higher environmental standards incurs a net financial cost would face a conflict of interest and
hence an incentive to compromise on the implementation of a conservation covenant and so would
not be appropriate organisations to monitor and enforce their implementation.
This suggests a somewhat wider range of potential responsible bodies than is proposed by the Law
Commission (LC para 4.22). Given that it will not be possible to prescribe generic categories of
organisation that should have this power, it will be necessary to maintain some authority within
government such as the Secretary of State, that can assess and approve individual organisations that
can apply for the power to hold a conservation covenant.
The management of conservation covenants
Monitoring and enforcement
While there may not be a universal requirement that a responsible body should have automatic right
of access to land on which it holds a covenant, at the same time, it would seem unreasonable for a
body to take on the responsibility of managing a covenant unless it had some guaranteed means of
monitoring and enforcing the conditions of the covenant and this must include the ability to inspect
what is being done. We would therefore argue that a responsible body has to be able to guarantee
sufficient access in order to monitor the covenant (LC para 6.15).
A conservation covenant creates a potential problem of asymmetric information. The covenantor
almost certainly has more information about the land uses and management than does the
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covenantee. Where the covenantor is self‐motivated for the provision of the environmental benefit
this is less likely to be an issue. But where the covenantor has been persuaded to take on the
covenant for financial payment, there is the risk of moral hazard, i.e. that there will be an incentive
for the covenantor to cheat and not fully comply with the conditions of the covenant. A similar
position may arise when a new owner is not sympathetic to the purposes of the covenant. In this
context, it will be important for covenants to be widely recognised as difficult to modify or
discharge. If people think that they can purchase land and then remove the covenant and hence
enjoy a financial gain, there will be immense pressure on the system that may be hard for
responsible bodies to deal with. Thus reputation will be important. In support of this, covenantors
found deliberately to breach the conditions might reasonably be subject to exemplary damages as a
deterrent to others who might consider breaching the conditions imposed (LC para 6.51).
The potential to discharge or modify covenants
It is suggested (LC para 7.63 (6)) that in considering whether or not to allow a modification or
discharge of a covenant, it should be considered whether the equivalent purposes could be achieved
by an alternative scheme on a different site over which a new covenant could be made. This may in
principle be a reasonable case, but there is a clear risk. This goes back to the earlier point that the
value of a covenant depends on the threat that the value could be lost. Thus even if the
conservation value of the alternative is regarded as being the same, the value of a covenant over it
will only be the same if it is facing the same level of threat. And this is unlikely to be the case by
definition because someone is seeking to remove the covenant in the former case and willing to
accept one in the latter. Thus it would seem preferable that this modification or discharge should
not be permitted unless the conservation gain from the alternative site is clearly superior or it is
subject to a demonstrably equivalent or greater level of risk that is being resisted by the presence of
the covenant. Of course, this argument applies equally to offsetting more generally.
General oversight of conservation covenanting
There would seem to be several potentially significant roles for some body that takes oversight (LC
para 4.43‐4) over the system as a whole. These are raised by the Law Commission in various places.
It would be helpful for some central organisation to provide model terms (LC para 5.22) for
organisations considering entering into a conservation covenant. In principle this would be a
continuing process that builds over time on the experience gained at a national level. This could be
accompanied by general advice and guidance so as to aim to make the parties considering entering
into covenants informed consumers of more specific legal services.
As argued above, it would be difficult to set simple generic definitions of the organisations that
should have the ability to take conservation covenants. In this context it would be necessary to have
some process whereby individual organisations can be assessed for their suitability. This judgement
should reflect the cumulative experience that is gained over time and so would complement the
work involved in providing guidance and monitoring performance and so this organisation might
advise the Secretary of State or equivalent.
It seems reasonable that there should be a central record of covenants that is open to the public (LC
5.32). This would provide a degree of public scrutiny and monitoring that can work in support of
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enforcement. In some contexts the justification would be clear, particularly where the covenant has
been implemented through public funding or where it provides for public access. But it seems
desirable in other contexts too. Promoting co‐ordination amongst the covenants taken by different
responsible bodies can only be achieved if there is a public record. In the US there is a danger that
conservation easements are implemented somewhat haphazardly, perhaps in response to
landowners wishing to take the advantage to them of having a covenant rather than in response to
some overall scheme for land use planning. It seems quite possible that in the future this could lead
to problems of unplanned and unbalanced development that is very difficult to reverse. A central
database would at least ensure that organisations, both public and private, that are interested in
land management and conservation can be informed of the use of covenants in a wider regional or
national context and develop their own approaches in this light.
It is possible, but probably not necessary that an organisation tasked with providing guidance and
maintaining records could have the powers to hold covenants in its own right. There could be a role
in holding a covenant as an independent responsible body where a for‐profit organisation wishes to
make use of a conservation covenant (e.g. environmental banking (LC para 4.23)) when there is a
requirement for some independent assurance to guarantee that standards are being maintained.
However, it would be reasonable to expect that some other responsible body that already has the
power to enter into covenants would be able to fulfil this role. A second possibility arises where an
organisation holding covenants runs into trouble or perhaps where a responsible body is deemed to
be no longer responsible. In these contexts a central administrative body might be expected to act
more as a broker identifying responsible bodies well placed to take on covenants in particular
circumstances, rather than holding the covenant itself. There would still be a requirement for a
holder of last resort (LC para 4.29) for cases where this process fails. Failing all else, this ultimately
would seem to be a role for government.
There is a general issue here of the provision of public trust. The introduction of conservation
covenants on the grounds that they provide for a public benefit raises the question of how that
public interest is to be ensured. The first level of protection is through the oversight of the
responsible bodies but there is then an issue as to the standard of their performance. There may be
a parallel here with the debate in the United States where the Public Trust Doctrine has been
argued to divide property between jus publicum and jus privatum (Blumm, 2010). The covenant
might be seen as creating public estate that should be protected through some public agency. This
parallels the concerns of the Independent Panel on Forestry (2012) (and subsequently apparently
supported by the government (Defra, 2013)) about the capacity of government to take a
sufficiently long term view leading the Panel to propose a role for Forest ‘Guardians’ accountable to
Parliament. Perhaps such a body might take on a broader role in support of conservation interests
more generally?
Policy contexts for the implementation of conservation covenants
The Law Commission discussion opens up a variety of policy areas where conservation objectives
could be furthered by the availability of conservation covenants, especially in terms of guaranteeing
conservation values promoted through other policies.
The Law Commission discusses their potential role in biodiversity offsetting, although this may be
cast somewhat wider in terms of environmental offsetting more generally, perhaps for carbon
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sequestration or biodiversity conservation. Land developers may be permitted by a planning
authority to undertake development that is harmful to conservation values on the condition that
they enhance conservation in some other location. The planning authority will demand an
assurance that the new conservation value created will be maintained in the long term. The
investment in conservation may be undertaken by separate private organisations that are then paid
by the land developers for the conservation that they have undertaken. The assurance that these
conservation values will be protected in the long term may be provided through the implementation
of a conservation covenant that provides for the protection of the conservation values. The
question here is who should hold the covenant. In this case, it would not be appropriate for the
conservation organisation or the land developer to take this role as this could create a moral hazard.
In principle it might be the local planning authority but in practice a local authority would be unlikely
to want to take on this responsibility as the areas of land used for environmental offsetting could be
scattered around the country and so create a problem for the local authority in monitoring and
enforcement. So the covenant should be held either by a responsible body judged to have the
capability of meeting this requirement, such as a conservation trust, or a national body established
for this purpose. There would need to be a payment made to the responsible body for the
administration of this role over the period of the covenant.
Conservation covenants could have a useful role in the context of agri‐environment schemes. At
present, farmers accept annual payments to enter into agri‐environment schemes over a fixed term.
At the end of this period, they may choose to renew the contract, assuming some equivalent is
offered by the state, or they may withdraw. Over the period of the contract, assuming that the
environmental management promoted by the agri‐environment schemes has been effective, the
land will have developed an enhanced conservation value. If the contract is not renewed, this
conservation value may be lost if the land is returned into more intensive agricultural production.
This is then a risk, in effect faced by the taxpayer who has funded the agri‐environment scheme.
This risk will be more severe at a time when higher commodity prices increase the incentives for
farmers to return to more intensive production. The availability of a conservation covenant could
give the government agency implementing the agri‐environment scheme the potential to secure the
conservation gains in the longer term. Of course, in a voluntary agreement, the farmer can be
expected to look for a higher level of payment in order to be persuaded to give up the possibility of
higher returns in the future. Thus perhaps major public investments under agri‐environment
schemes might be made conditional on the owner agreeing to a conservation covenant that will
protect the conservation values generated in the long term.
However, it would seem risky to enter into covenants that rely for their implementation on the
provision of payment to a landowner over a long period of time. It may be hard for either a private
or public organisation to be able to guarantee that the payment can continue to be made over the
very long term that is the characteristic of a covenant. Hence, a conservation covenant would
probably have to be separate from the agri‐environment contract. The agri‐environment contract
could continue to be for a fixed period of time, while the conservation covenant might cover a more
basic control over land use sufficient to protect significant conservation values, perhaps to retain the
land under grass, without any continuing payment.
A final illustration of the potential implementation of conservation covenants relates to the recent
shift towards Large Conservation Areas (LCAs) (Macgregor et al., 2012). A number of major
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conservation NGOs have introduced initiatives for the conservation of large areas of land, and this
general approach has been supported by government (Defra, 2011). However the means by which
NGOs can attain control over land within LCAs are somewhat limited and vulnerable. Much of the
initiative relies in practice on the NGOs persuading landowners to seek to enter agri‐environment
schemes, which as already noted, are not secure over longer periods of time. If these conservation
organisations had powers to enter into conservation covenants, this would offer them an extra and
longer term mechanism by means of which they may be able to gain a degree of control over areas
of land within LCAs whose management is seen as being critical to their success. This could be
achieved without embarking on large scale land purchase and commitment of large amounts of
capital.
Conclusions
Conservation covenants have potential to contribute to public conservation values in many ways.
Their effectiveness will depend on the clarity and coherence of the scheme under which they are
implemented. They can enable a level of site specific control over land use in the pursuit of public
benefit that is generally not possible for government directly. However, while a private mechanism,
there is an important role for government in guiding and supporting the system. This will often
justify the provision of financial support where the operation of a covenant generates significant
public benefit. The presence of conservation covenants is not an excuse for the withdrawal of
government from the support of conservation land management. The range of uses is potentially
broad, depending considerably on the imagination and influence of those people involved with the
conservation organisations that might benefit from them. The scheme needs to be sufficiently
flexible and responsive to allow such uses to be implemented. But at the same time, covenants
need to be effectively monitored and enforced so that they are widely recognised as promoting high
standards of land management and the delivery of significant public benefit. This will advance the
interests of conservation organisations and give some kudos to the landowners who are willing to
take them over their properties. Over time it will be important to accumulate evidence and
experience and to feed this back into the practice of the use of conservation covenants.
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The Law Commission’s Consultation Paper on Conservation Covenants
Response from the Ramblers

Introduction
The Ramblers is Britain's walking charity, with over 112,000 members. For more than 75
years, we have been working to safeguard the footpaths, the countryside and other places
used and valued by the public for walking and open air recreation, and to encourage more
people to take up walking. We are grateful for the opportunity to comment on the Law
Society’s Consultation Paper on Conservation Covenants.
As we are primarily concerned with the protection and extension of public access to areas
including open land, public rights of way, woodland, and land used for other purposes (e.g.
military training), this is the focus of our comments. Our response does not address
proposals for conservation covenants covering “remarkable buildings”, nor do we comment
in detail on the ecological benefits to be gained from conservation covenants.
It is implicit in the document that the term ‘public benefit’ is also taken to mean public access
but we believe that this needs to be made much more explicit if conservation covenants are
to achieve maximum public benefit. (Currently, the provisional proposals for which a
conservation covenant may be created (under section 4.40) do not include public access).
Precedent exists for this in other legislative covenant systems – for example, the Ramblers
would encourage the Law Commission to look at the New Zealand system of covenants
which provide a bundle of rights to protect and preserve natural and historic resources but
which also ‘provide for their appreciation and recreational enjoyment by the public’.
However, it is essential that where public access already exists, whether through permissive
or statutory rights (e.g. open access under the Countryside and Rights of Way Act 2000),
conservation covenants must not be used to override existing mechanisms.
The Ramblers agrees that the current legal framework that tries to protect features of value
for biodiversity, landscape, public amenity and other public benefits is complex. This is not
surprising, given the range of different interests, the continuing and growing pressure on
natural resources and the long history of the evolution of land tenure and management.
Within this complex legal framework, there already exists a variety of opportunities for
landowners to undertake actions that would benefit the environment or avoid taking action
that would damage it. For example, landowners can:
-

adopt more sustainable management practices of their own volition;

apply to join the Agri-Environment Schemes (e.g. Entry/Higher Levels of the
Environmental Stewardship in England and Glastir in Wales) subject to Natural England
(NE) or Natural Resources Wales’ (NRW) evaluation;
where eligible, claim Single Payment Scheme payments, under which they are
required to comply with a variety of Statutory Management Requirements and keep land in
Good Agricultural and Environmental Condition;

adopt good practices in order to meet the requirements of quality assurance
schemes (e.g. UK Forestry Standard, the ‘Red Tractor’ Assurance Scheme, RSPCA’s
Freedom Foods), some of which yield environmental benefits.
As we have indicated above, the Ramblers’ key concern is to secure and maintain public
access to the countryside. As well as the statutory access already available, there are
means by which it can be added to. This is achieved through common law and an array of
legal instruments. Examples of the former are:
The ability of a landowner to expressly dedicate (in perpetuity) a way as a public right
of way, subject to it being accepted by the general public 1 ;
-

Exercise of bare licences to enter land (e.g. ‘customary’ freedom of access).

Various statutes have served to protect these rights and to create new ones. Of particular
note are:
-

Law of Property Act 1925;

-

National Parks and Access to the Countryside Act 1949;

-

Highways Act 1980;

-

Wildlife and Countryside Act 1981;

-

Countryside and Rights of Way Act 2000;

-

Marine and Coastal Access Act 2009.

Embedded within these and related legislation are powers that enable a landowner (and in
some cases long-term leaseholder) to dedicate:
-

land as a town/village green (Commons Act 2006, s15(8)) , in perpetuity;

land as open access land (CROW Act 2000, s16) and to relax some or any of the
general restrictions that apply to such open access land (in perpetuity in the case of a
landowner and until the termination of a lease in the case of a leaseholder 2 ).
However, we are concerned as to the meaning and applicability of CROW s12(2) which
states:
“Any restriction arising under a covenant or otherwise as to the use of any access land shall
have effect subject to the provisions of this Part, and any liability of a person interested in
any access land in respect of such a restriction is limited accordingly.”
The Ramblers would wish to be assured that any law which enabled the making of
conservation covenants did not offer a mechanism through which landowners could
effectively remove the rights of access over access land.
1

Note, much property owned by the National Trust is deemed to be held ‘inalienably’, which prevents the
Trust from dedicating (for example) public rights of way across its land, as this represents a loss of property
rights.
2
A leaseholder can only dedicate land if at least 90 years of the lease remains.

Nonetheless, it is clear that the current legal framework provides several mechanisms
whereby a landowner/leaseholder can ensure that land in his ownership/leasehold is made
available for public use and benefit.
Despite this legal protection and a large body of landowners who welcome the public onto
their land, there remains a steady stream of access problems where landowners choose to
deny or restrict public access. The Ramblers is keen to explore new ways in which public
access to the countryside can therefore be extended. However, conservation covenants are
based on an agreement between a willing landowner and a willing responsible body. This
does nothing to address the situation where there is an unwilling landowner, unless some
form of incentive is provided. Finally, given the current state of public finances, there could
be reluctance on the part of potentially responsible bodies to take on extra costs and
liabilities.
Summary of key points
1. The scope of conservation covenants should be expanded to include ‘public access and
amenity’ as one of the key objectives
2. Where public access already exists, conservation covenants must not be used to
override existing mechanisms
3. The register of covenants should be made publicly available
4. The requirement to follow a management plan should be embedded within the covenant
5. Where public income is foregone or money paid, there is a need for some form of public
oversight
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30

Conservation covenants should be of benefit to the public; one way of achieving this is through
permanent public access. It is implicit in the document that the term ‘public benefit’ is taken to
mean public access but the Ramblers believes that this needs to be much more explicit if
conservation covenants are to achieve maximum public benefit. Currently, the provisional
proposals for which a conservation covenant may be created (under section 4.40) do not include
public access. The Ramblers would encourage the Law Commission to look at the New Zealand
system of covenants which successfully combines a bundle of rights to protect and preserve
natural and historic resources with one to ‘provide for their appreciation and recreational
enjoyment by the public’.
We believe that the scope of conservation covenants should be expanded to include ‘public
access and amenity’ as one of the key objectives. This would enable conservation covenants to
secure permanent access to features of interest, where no existing legal right exists.
An example where a covenant may be of interest is in the use of so-called ‘rolling path
agreements’. By way of background, a public right of way follows a precisely defined legal line
(as shown on the Definitive Map); but, if the ground across which this path crosses is lost through
erosion (e.g. of a riverbank or of the coast), then the continuity of the right is lost unless a new line
is legally created. However, the landowner can refuse to agree or object to such an order.
Attempts have been made to work around this using ‘rolling path agreements’, the idea being that
the legal line of the path rolls back as erosion occurs. They have been used to secure long-term
continuity of the Cleveland Way National Trail. A covenant that allows the legal line of the path to
roll back could achieve the desired outcome. However, the agreement can fail when a new
landowner may not share the same enthusiasm as the originator and as time passes, the original
commitment is diluted and if not properly monitored, the temptation to breach the terms will
increase.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
No comment

We invite views from consultees on:

(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
(1)

Based on our experience, it appears that the system of entering into s106

agreements offers an opportunity to secure localised benefits. These are used to ensure that
a proportion of the gains made by a developer can be diverted towards making net
improvements in, for example, green infrastructure and opportunities for informal public
recreation. However, it is very rare that there will be developments of a scale to justify s106
agreements that will impact on features of interest to walkers.
(2)

We believe that they are set up with good intent but the provisions for long-term

monitoring and enforcement are inadequate. In cases involving conservation interests, the
county wildlife trust is typically placed in the role of guardian but no such ‘champion’ exists for
public access.
(3)

It seems that conservation covenants would be a useful mechanism but the problem

of long-term monitoring and enforcement of the covenant’s terms would remain.
(4)

It is possible that a publicly available register of covenants may attract more public

interest and scrutiny, meaning that breaches are more readily brought to light. This is
particularly true for public access, the denial of which is much more easily identified in the
breach than is (for example) the use of a pesticide which has been prohibited under the
covenant.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72

(1)

Agreed

(2)

Agreed

(3)

Agreed but subject to provisions for modification and discharge in certain

circumstances.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment
We provisionally propose that the holder of a freehold estate in land, or of a leasehold term
with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
We agree that the freehold owner of land should be able to create a conservation covenant
over it, subject to protection for others who have an interest in that land. We note that no
mention is made in the Consultation Paper about common land, the vast majority of which is
of high amenity value (as well as of high natural and cultural heritage interest). It seems to us
that the owner of common land should only be able to enter into a covenant with the
agreement of all registered rights holders.
With respect to leaseholders, we agree that holders of a lease with a long time still left to run
should be able to enter a covenant. However, we believe that seven years is too short a time
frame and landowners are more likely to agree to a covenant that will last for at least 15
years. We contrast this with the ability of a leaseholder to dedicate land for public access
under CROW s16(1)(a) provided that the lease has at least 90 years left to run.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at

paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
The Ramblers agrees with the suggestion that any SoS (England) or Welsh Ministers should
be able to hold a conservation covenant but this should be subject to a public interest test (i.e.
that the covenant will provide sufficient public benefits to justify its coming into being).
Beyond that:
(1)

Agreed

(2)

Agreed subject to there being an ‘arm’s length’ in order to avoid sham charities being

set up purely to become holder of the covenant. We note that no mention is made in the
Consultation Paper about the potential role for the county Wildlife Trusts which, with the
cutbacks in Natural England, have been left to take the lead in protection of nature
conservation interests in their areas.
There is the potential that single issue organisations that are deemed a ‘responsible body’ will
not have the best interests of the public (in its widest sense) in mind; it remains a concern that
covenants will be used to prevent public access. A public interest test should be clearly
demonstrable.
(3)

Agreed

We refer the Law Society to s35 of the Wildlife and Countryside Act 1981 (as amended).
We invite views from consultees on whether there is a case for giving the Secretary of State
and the Welsh Ministers the power to include for-profit companies whose objects include
some or all of the purposes set out at paragraph 4.40 as responsible bodies.
Consultation Paper, Chapter 4, paragraph 4.24
The Ramblers believes that safeguards need to be in place to avoid conflicts of interest and
‘arm’s length’ requirements.
There should also be in place assurances that for-profit companies will not use covenants to
deliberately prevent public access, particularly to those areas where there is currently a legal
right of access and de facto access. We know from experience that private companies have
already tried to prevent public access across areas of mapped CRoW open access land
(through the creation of zip wires for instance).
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.

Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Agree in principle, particularly for the ‘holder of last resort’ (see below).
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
(1)

Yes

(2)

This should be a statutory body, whether an existing one (e.g. NE or NRW) or one

created for this purpose, although the government’s appetite for such an increase in its
liabilities is likely to be low. However, it may be feasible for the holder of last resort to be
empowered to transfer the responsibility to another body should one emerge at a later date
which is willing to accept this task.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40

We agree with the 3 purposes above, and believe strongly that ‘public access, amenity and
enjoyment’ should be added as a 4th purpose.
It is implicit in the document that the term ‘public benefit’ is also taken to mean public access
but the Ramblers believes that this needs to be much more explicit if conservation covenants
are to receive further consultation and consideration. Currently, the provisional proposals for
which a conservation covenant may be created (under section 4.40) do not include public
access. We would encourage the Law Commission to look at the New Zealand system of
covenants which successfully provide a bundle of rights to protect and preserve natural and
historic resources but which also ‘provide for their appreciation and recreational enjoyment by
the public’.
Similarly, a more detailed explanation of what is meant by cultural, historic or built heritage
features is required.
We invite views from consultees as to whether a scheme of conservation covenants for
England and Wales should include any form of public oversight for the creation of new
conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
This will depend on the extent of public money which is involved. In the case study of the
USA, mention is made (para 3.34) of tax incentives for covenantees. Where public income is
foregone or money paid, then we believe there is a need for some form of public oversight.
There are precedents for this in payments made to farmers and landowners in receipt of
subsidies (e.g. the monitoring of cross-compliance under the Single Payment Scheme) and
grants (e.g. auditing of grants made under the Catchment sensitive Farming Project); indeed,
this form of monitoring is a requirement embedded in the relevant EC Directives.
Where a charity’s money is at stake, then it is beholden to the trustees to ensure their
investments are soundly made.
Having said this, public scrutiny over the long-term is the challenge, particularly as we
consider it likely that the risk of breach grows as the time progresses from the original setting
up of the covenant and new owners take over, perhaps with less commitment to the obligation
made. As noted earlier, maintenance of public access is easier to monitor than many other
actions/inactions.
In some cases, land which already exists which is of ‘public benefit’ is available to view on the
land registry website or NE/ NRW websites; however, this is poorly understood by the public
and there is a need to make this more explicit.
We provisionally propose that conservation covenants shall be statutory burdens

on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
No comment
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
The Ramblers agrees and that details should be available for public inspection and
conservation covenants should be listed on the conveyance and available for inspection with
land registry.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agree
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
The Ramblers agrees but we would expect that the format for many conservation covenants
(those obliging parties to complex arrangements, such as a provision of safe and free public
access) would take the form of a commitment to a specific objective, linked to measures set
out in a management plan. This plan could then be modified in the light of experience, new
technology, better understanding of management, without having to modify the covenant.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
No comment
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and

severally liable for the conservation covenant obligations, unless the conservation covenant
has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
No comment
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Agreed
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
If the government is to be involved (e.g. as an approver of responsible bodies, maintainer of
public registers of covenants, holder of last resort), we believe guidance issued by a
government department or agency.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
No comment
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be encouraged to
publish this information voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
The Ramblers believes strongly that there should be requirement to register and that the
register should be centrally held/managed. The appropriate body to hold this record should be
NE or NRW or any successor body. This information should be publically available.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34

We can foresee difficulties with the interaction of statutory designations for conservation
purposes and conservation covenants. For example, if a landowner provides for public
access to his land as part of a covenant, then anyone using this access will be a ‘visitor’ for
the purpose of duty of care owed by an occupier to people on his land. In contrast, if access
is by dedication through s16 of CROW, then his duty of care is lower (see CROW s13).
Consideration should be given to reducing liability owed to visitors under the conservation
covenant agreements so that it matches that given under CROW.
It is also important that conservation covenants are not used to replace statutory conservation
designations and that they do not undermine existing statutory rights.
We invite consultees’ views on how obligations under a conservation covenant should be
managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
(1)

We believe that suitable management actions will be site- and covenant-specific and

may change over time, so they cannot be standardised.
(2)

As noted above, we see merit in a having a set of fixed objectives embedded in the

covenant, one of which is to follow a management plan (which is to be agreed between
relevant parties and periodically reviewed). The Management Plan can then be varied from
time to time in the light of changing circumstances.
We provisionally propose that the parties should be free to agree management actions as part
of a conservation covenant, but that no management powers should be provided for in the
statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Agreed
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Agreed

We provisionally propose that, on proof of a breach of a conservation covenant, the court
should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
We agree but wish to draw attention to the reluctance which responsible bodies may have
towards seeking an injunction. Experience with, for example, the Dartmoor Commoners
Council is that, although they have powers to take action against anyone in breach of their
grazing rights, the risk of failure (which would lessen the deterrent effect of the Council’s
existence), the cost and the loss of goodwill deter them from taking action.
We provisionally propose that the court should have the power to issue an interim injunction
in respect of a breach of a conservation covenant. In determining whether an interim
injunction should be issued, the court should be required to consider the public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Agreed
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’ views
on the way this remedy should be framed in a statutory scheme, and the circumstances in
which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Agreed
We provisionally propose that a statutory scheme for conservation covenants should not
include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
No comment
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has failed or
is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59

There should be scope for anyone to bring an action to enforce a conservation covenant,
especially if the breach is a civil offence. This is particularly relevant where public access is
concerned, as its denial may readily be apparent to users, who may be motivated to take
action. However, there would need to be safeguards against frivolous and/or vexatious
claims.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
No comment
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
We do not agree. This may provide a ‘get-out’ clause to responsible bodies. In any event, it is
assumed that if the responsible body was unable to continue in this capacity, the
responsibility would pass to the holder of last resort.
We invite consultees’ views on whether the responsible body’s ability to discharge should be
limited to certain circumstances, and, if so, what circumstances would be appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
The Ramblers agrees that the responsible body’s ability to discharge (or indeed modify) a
covenant should be limited to certain circumstances, and a similar provision/control should be
available to the landowner. However, we believe that these should be circumstances framed
in general terms and clarification allowed to develop through case law.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Agreed, and this would be facilitated by a Management Plan which would be reviewed
periodically, but would retain the agreed objectives of the covenant.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant should
cease.
Do consultees agree?

Consultation Paper, Chapter 7, paragraph 7.20
We do not agree. We recognise there are cases where rights can be lost through merger
(such as if an owner of common land acquires all the rights of common) but we do not believe
this is appropriate here. For example, it may be the case that the covenant covers a range of
objectives, such as conservation and public access. However, if the land was acquired by a
conservation body, it may wish to revoke the public access component in order to progress its
conservation objectives more forcibly.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have the
power to determine applications for the modification and discharge of statutory conservation
covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
No comment
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different
site which the landowner owns, and it is possible to create a new conservation covenant on
that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
In principle, we believe these are reasonable but safeguards are needed to avoid abuse. For
example, it could be inferred from Point 4 that a covenant that provided for public access
would prevent the landowner’s enjoyment of the land to some extent. However, if that is what
was agreed in the covenant, it seems to be a flaw that this could be revoked because it was
later judged to impact on landowner enjoyment.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the Lands
Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
No comment
We provisionally propose that it should not be possible for a responsible body to apply to the
Lands Chamber of the Upper Tribunal for modification or discharge of a conservation
covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We do not agree. It seems appropriate to allow the responsible body to apply for a
modification, as they may be better placed (in terms of competence and experience) to
determine the extent to which the objectives of the covenant can be realised
Similarly, the nature of covenants may also change through natural processes such as
climate change or one off events such as flooding (e.g. change in dominant plant species /
introduction of invasive species and so on). In this instance, it would be more appropriate for
the responsible body to modify the covenant.
We provisionally propose that the existing jurisdiction of the court under section 84(2) of the
Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper
Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
No comment
We provisionally propose that section 237 of the Town and Country Planning Act 1990 should
enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
No comment
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the public that
are not replicated in our provisional proposals for a statutory conservation covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16

No comment.
We assume that the Law Society has factored into its thinking the ‘inalienability’ of assets
owned by the National Trust. This, for example, allows them to accept a rights of way
creation order under Highways Act s26 but not enter into a creation agreement under s25 (the
mechanism preferred by most local highway authorities and landowners).
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced by a
statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
We agree. However, we would draw the Law Society’s attention to various points in relation to
Appendix A:
--

the NPACA 1949 had very limited success in creating new access to open country. We

understand that only two access orders were made and access by agreement was achieved to a
somewhat larger area of land (mainly in the Peak District and the Forest of Bowland in Lancashire).
It is this failure that meant that the Countryside and Rights of Way Act 2000 was needed (although
even this only partially achieved the aims of the 1949 Act, because the rights were not extended to
all forms of open country as defined in the 1949 Act – and extended by the Countryside Act 1968).
-

The Environmentally Sensitive Areas scheme (referred to in paras A59 – A62) is closed to

new entrants and was replaced in March 2005 in England by the Environmental Stewardship
Scheme (and by Y Glastir in Wales). Until recently, new applicants to the Higher Level tier of the
Scheme had options to provide for permissive access but this has now been withdrawn. In any
event, an agreement arising from an application would last for only up to 10 years.
-

By virtue of the Inheritance Tax Act 1984 (section 30), exemptions to IHT are available

under specific circumstances to owners of property of high national cultural, historic or amenity
value. One example of its use is the provision of access to land owned by Bolton Abbey Estate at
Barden Moor/Fell in Wharfedale. Further information is available at
http://www.naturalengland.org.uk/ourwork/landscape/protection/historiccultural/heritagelandscapes/.
Do consultees agree that conservation covenants will be more widely used in rural areas than
on urban land?

Consultation Paper, Chapter 9, paragraph 9.3
No comment
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of their work.
Consultation Paper, Chapter 9, paragraph 9.7
We believe that conservation covenants would be used relatively infrequently in the absence
of any financial incentive (e.g. tax breaks, direct payments). We suggest that the
comparisons in para 9.4 are of limited value because:
-

s106 agreements are entered into with a view to gaining the benefit of planning

permission, which radically enhances land value;
-

the data used is 20 years old and it is likely that attitudes to the use of s106

agreements will have changed markedly since then;
-

Farm Business Tenancies were introduced in the Agricultural Tenancies Act 1995

(i.e. after the 1993 research).
Further, it is sometimes (perhaps often) the case that a conservation body (such as a wildlife
trust) secures ownership of land in response to a site of interest coming onto the market so
that the landowner can release capital, rather than the trust approaching an owner with a
request to buy. In these circumstances, a conservation covenant is unlikely to have any
attraction to a cash-poor/asset-rich landowner.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting? What
would the financial benefit of such an increase be (for example to developers or those
working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
No comment
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural capital,
and enhancement of a green economy and better availability of recreational activity for the
public? We would welcome information consultees are able to provide on monetisation of
these benefits.
Consultation Paper, Chapter 9, paragraph 9.15

The Ramblers believes that some of these benefits will only accrue if the covenant provides
for new access and recreation opportunities for the public, which are then used (but will
depend on the definition of ‘public benefit’). A recent evaluation of the permissive access
provided under the Higher Level tier of Environmental Stewardship has identified cases where
access payments were made even though access was provided already.
To properly assess the impacts of covenants, it is only possible to look back at those that
already exist (e.g. on National Trust land which have been used to protect specific features).
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
No comment
Do consultees agree that removing the need for lease-back arrangements will reduce the
costs involved in protecting land? We invite consultees to provide us with details of specific
costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
No comment
We invite consultees to provide details of how a conservation covenant could affect the value
of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
No comment
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions that they
undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
No comment
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

We believe that the likelihood of enforcement action will be rare. For reasons stated above:
-

In most cases. it will be difficult to prove that breaches have occurred;

-

Responsible bodies will be reluctant to take action for fear of failure, costs and loss of

goodwill.
It is our experience that covenants are also about educating the landowner and their need to
abide by these will, in most cases, be sufficient.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No comment
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.

Consultation Paper, Chapter 9, paragraph 9.43
No comment
Do consultees agree that conservation covenants provide benefits in terms of opportunities
for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes, particularly if local communities are involved in formulating the terms of the covenant
and are provided with additional access (physical and/or intellectual) to the affected site.
We invite consultees to advise us of areas which constitute likely costs or benefits of a
statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
Costs: The landowner and future landowner is likely to incur costs, not only one-off/set-up
costs (e.g. legal fees) but also on-going costs of different management practices (which may
result in less income or incur costs).
Benefits: If the introduction of conservation covenants results in more land being managed in
a fully sustainable way, there should be environmental benefits over and above the ‘without
covenants’ future. Increased opportunities for recreation have enormous potential to deliver
not only rural economic growth but a range of other benefits, including improvements to public
health, well-being and an increase in public understanding of and support for the
environment. Whilst these benefits are difficult to monetise, they are nonetheless real.
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Open Spaces Society response to the Law Commission Consultation on
Conservation Covenants
June 2013
1. The Open Spaces Society was formed in 1865 and is Britain’s oldest national
conservation body. It campaigns to protect common land, village greens, open
spaces and public paths, and people’s rights to enjoy them.

2. The Society is particularly committed to protect common land and is a statutory
consultee for all works on common land, and applications in respect of
deregistration and exchange of common land in England.

3. The Society has in the past held and managed land. At present we own an open
space in Warwickshire which is leased to Warwick District Council.
4. The Society welcomes the opportunity to respond to this consultation. One of our
main concerns is to ensure that the public will benefit from any conservation
covenants and have access to any land that is covered by such a covenant.
5. We are concerned that the document does not include (under section 4.40) public
access under the provisional proposals for which a conservation covenant may
be created.
6. It is essential that a conservation covenant is not used to replace, override or
weaken existing statutory provisions. In addition where the public already has
rights of access, through permission or statutory rights (for example S193 Law of
Property Act 1925, Countryside and Rights of Way Act 2000), a conservation
covenant must not be used to override their rights.
Landowners already have powers to dedicate land for access, for instance a
village green under S15(8) Commons Act 2006, and S16 CROW.
Your details
Name:
Nicola Hodgson
Email address:

Postal address:
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Open Spaces Society
25a Bell Street
Henley-on-Thames
RG9 2BA
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Open Spaces Society (details as above)

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
No need to treat as confidential

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
It is essential that conservation covenants should benefit the public. In order to
deliver this aspect the public should be granted permanent access. The proposed
objectives for creating a Conservation Covenant (Section 4.40) do not include
provision of public access explicitly. They should do so.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
The Society has not held conservation covenants, but has experience of other
mechanisms used to secure land for protection and access. For instance under
S15(8) Commons Act 2006 where landowners can voluntary register land as a village
green.
S16 CROW where landowners can dedicate land for access purposes.
S16 of the Commons Act 2006 where land can be deregistered and exchange land
must be provided.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.

Page 4 of 17

Consultation Paper, Chapter 2, paragraph 2.54
We believe that conservation covenants could be a helpful addition to the existing
statutory designations and protections. However the issue of public benefit, to include
public access, needs to be resolved. We are also concerned about monitoring and
enforcement in the longer term.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes, subject to comments above concerning public access.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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The Society agrees that a freehold owner should be able to create a conservation
covenant.
We are concerned that there is no mention of common land in the paper. There are
1.3 million acres of common land in England and Wales. Eighty eight percent of all
commons in England have a national or international designation for wildlife,
landscape or archaeology. The public has the right to walk on all registered
commons and to ride on some commons.
An owner should only be able to use a conservation covenant with the agreement of
all those with registered rights of common.
We believe that seven years is too short a period to secure any long-term public
benefit.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
We agree that a Secretary of State or Welsh Minister should be able to hold a
conservation covenant but only if there are significant public benefits. It is essential
that conservation covenants are not used to exclude the public.
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
We are concerned that companies may use the covenants to prevent public access.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
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Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
We agree in principle.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
(1) Yes
(2) Natural England or Natural Resources Wales would be well placed to be a
holder of last resort.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
We believe this needs some expansion. Paragraph 1.11 of the paper suggests a
conservation covenant might exist for public access to a stately home. This should
be expanded to include provision for public access to land which is otherwise
unavailable, thus increasing the amount of open space available for public access.
We believe there should be an addition ‘(4) Public Access, to provide for recreational
enjoyment of the public’.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
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There may need to be public oversight, particularly if the holders are not charitable
bodies.
Lack of enforcement and breaches must be capable of being addressed.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
No comment
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
Yes we agree but the details must be available for the public to see.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
We agree that land should be bound in perpetuity.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes we agree as long as public awareness is included, and reference is made to
long-term management plans.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Page 8 of 17

No comment
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
We agree
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
We agree
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
We agree, and suggest that the Department for Environment, Food and Rural Affairs
would be the most appropriate department in England.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
We agree
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
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We believe there should be a requirement to register and the register should be
maintained by Natural England or National Resources Wales. The information
should be made available to the public.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
It is important existing statutory designations are not undermined.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
We would suggest a management plan which could be varied to allow flexibility.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
We agree
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
The issue of enforcement and dealing with breaches must be considered carefully. Is
criminal prosecution the most appropriate mechanism or could there be some
situations where the civil court process would be more beneficial as other conditions
could be included in any judgment.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Our experience is that there is a reluctance to seek court action due to the risk of
costs and risk of not being successful. Consideration should be given as to whether
an injunction is the appropriate mechanism.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
We agree
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
We agree
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
We agree
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
We believe there should be a duty rather than a power to take enforcement action.
Our experience under S41 of the Commons Act 2006, where any person (including
bodies) has a power to take action is not effective in dealing with breaches.
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We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
We agree
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
We do not agree.
We are concerned that the effect of a conservation covenant would be weakened if
its responsible body could unilaterally discharge the obligations contained in the
covenant.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
We believe any discharge or modification of a covenant should be limited and should
apply to any responsible body and any landowner.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes as long as the original objectives, including public benefit, are retained.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
We accept that rights can be lost through merger but would question whether this is
appropriate here. Any guidance should remind responsible bodies that they can reimpose the covenants if the land leaves their ownership.
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We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
We agree
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
We agree but safeguards need to be introduced to ensure that there is no abuse.
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
We do not believe this is appropriate in this type of situation.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.71
We agree
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
No comment
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
We would wish to see this considered further with examples. In general we would be
concerned about covenants being over-riden as it would weaken their effectiveness.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
No comment
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
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Consultation Paper, Chapter 9, paragraph 9.3
It is impossible to assess at this early stage but it may be well that conservation
covenants in urban areas may be equally important.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
It is difficult to say, it may depend on how easy they are to create and how effective
they are.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
It is difficult to assess at this stage.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
It will depend if public benefit explicitly includes public access and recreation.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
No comment
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
No comment
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
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Consultation Paper, Chapter 9, paragraph 9.23
No comment
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
No comment
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
As stated above we have concerns about whether enforcement action will be taken.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No comment
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment
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We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
At this early stage it is impossible to assess costs.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Only if individual landowners properly engage with local communities.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
No comment
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LAWCOM Property and Trust

Subject: TRIM: Conservation Covenants - Law Commission Consultation - Network Rail response
Dear
This is the consultation response of Network Rail Infrastructure Limited (Network Rail).
Network Rail owns and maintains Great Britain’s railway infrastructure. It is one the UK’s largest landowners, and has 6.5 million lineside neighbours.
From time to time, Network Rail obtains and exercises powers of compulsory acquisition by means of Development Consent Orders under the Planning Act 2008 and Transport &
Works Act Orders under the Transport & Works Act 1992. Such powers need to override a conservation covenant in the same way that compulsory purchase powers have
precedence over restrictive covenants under s 237 of the Town & Country Planning Act 1990. As there would be no diminution in the value of the affected land as a result of noncompliance with the conservation covenant the effect would be that there would be no compensation payable by the acquiring authority. This should be explicit in any statutory
provisions. Although this comment is made from Network Rail’s perspective as a railway undertaker, the principle is applicable to any other exercise of powers of compulsory
acquisition.
Network Rail has statutory and regulatory obligations in relation to the safe and efficient running of the railway. In order to do this, it is sometimes necessary for Network Rail to
undertake works either within railway operational land or on third party land which might be inconsistent with the purpose of a conservation covenant. An appropriate means of
addressing this issue would be for there to be an exemption in respect of conservation covenants where a statutory undertaker is exercising statutory powers or complying with
statutory obligations. The definition of “statutory undertakers” in s 262 of the Town & Country Planning Act 1990 is a suitable one for these purposes. An exemption of this nature
would also address the context where a statutory undertaker acquires land that is subject to a conservation covenant but does so by private treaty rather than by compulsory
acquisition (as in the case of acquisition by private treaty the proposal in the previous paragraph would not remove the conservation covenant from the land that is being acquired). As
with the previous paragraph, although this comment is made from Network Rail’s perspective as a railway undertaker, the principle is applicable to other statutory undertakers.
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Henry Long
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Network Rail Infrastructure Ltd
Kings Place
90 York Way
London
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Dear
Consultation on Conservation Covenants
Thank you for the opportunity to comment on this consultation paper.
The Institute for Archaeologists
The Institute for Archaeologists (IfA) is a professional body for the study and care of the historic
environment. It promotes best practice in archaeology and provides a self-regulatory quality
assurance framework for the sector and those it serves.
IfA has over 3,000 members and more than 70 registered practices across the United Kingdom. Its
members work in all branches of the discipline: heritage management, planning advice,
excavation, finds and environmental study, buildings recording, underwater and aerial archaeology,
museums, conservation, survey, research and development, teaching and liaison with the
community, industry and the commercial and financial sectors.
Furthermore, the IfA is a constituent member of the Archaeology Forum (TAF), a grouping of
independent bodies concerned with archaeology, and works closely with other bodies in the sector
such as the Association of Local Government Archaeological Officers (ALGAO) and the Council for
British Archaeology (CBA).
Conservation Covenants
Introduction
IfA contributed to the Wildlife and Countryside Link’s submission to the Law Commission on
conservation covenants in 2012. At that stage the Institute was ‘broadly supportive of the concept,
but would be concerned to see that any provisions which were ultimately enacted fully addressed
the implications for the historic environment’. That remains IfA’s position, but the Institute
welcomes the opportunity to enlarge upon its views and respond to the specific questions posed in
this consultation.
Background
Although section 17 of the Ancient Monuments and Archaeological Areas Act 1979 (‘the 1979 Act’)
provides for agreements with regard to ancient monuments, it is important to bear in mind that less
than 5% of the historic environment is statutorily designated (whether by scheduling, listing or
some other statutory mechanism). The remainder (‘the undesignated’) is, for the most part,
managed and protected through its consideration in the planning process. Indeed, as regards

below-ground archaeological remains, the precise nature and extent of much of the resource is as
yet unknown, although areas of high archaeological potential can often be identified. (Archaeology
embraces both buried material and upstanding remains such as buildings and other structures).
Although valuable work is undertaken outside the planning system (for instance, by universities
and local societies), most archaeological assessment and intervention in England and Wales is
carried out pursuant to the requirements of the planning regime in the wake of development
proposals for which planning permission has been (or will be) sought. That does not mean that
sites not subject to development pressures are any less significant, but simply reflects the
availability of funding in accordance with the ‘polluter pays’ principle. (The example cited in
paragraph 2.19 of the paper of an archaeological organisation acquiring land to carry out
archaeological work is possible, but, particularly in a commercial context, not the norm.
Archaeological contractors almost always carry out planning-related work on behalf of client
landowners or developers.) The archaeological interest of sites is regulated by planning condition
or obligation in a small but significant proportion of planning consents. (It was recently estimated by
ALGAO that only around 3% of planning applications have sufficient archaeological interest to
justify a planning requirement for archaeological assessment to inform a planning decision and/or
for recording and dissemination to mitigate impact.) This is usually achieved by a ‘Grampian’
condition securing archaeological work (see, for instance, the model condition at paragraph 55 of
Appendix A to Circular 11/95). However, important aspects of archaeological work (such as postexcavation analysis and archiving) usually post-date the completion of development when the
developers’ incentive to comply with requirements and the political will to enforce are both
diminishing.
Consequently, IfA sees real potential for the use of conservation covenants in a variety of
circumstances in relation to the historic environment. These include:
(1) the imposition of negative obligations on landowners in respect of both designated and
undesignated heritage assets (extending beyond restricting the development of archaeologically
sensitive sites to include, for example, restricting changes to drainage regimes since hydrological
changes can have catastrophic effects on the preservation of buried material)
(2) the imposition of positive obligations on landowners in respect of both designated and
undesignated heritage assets. This should not be confined to the maintenance of buildings and
structures, but, ideally, should include positive obligations to investigate, excavate, analyse and
disseminate information about heritage assets (including buried remains).
(3) the imposition of negative and positive obligations to improve the operation of the planning
system with regard to the historic environment. The discussion of offsetting in the consultation
paper is confined to biodiversity. This is understandable, given that the historic environment is a
finite and non-renewable resource (calcareous grasslands can be recreated on another site,
medieval remains cannot). Nevertheless, the notion of ‘offsetting’ has gained some currency in the
heritage sector, building based on the premise that archaeological excavation does not actually
mitigate harm since the archaeological interest in the site, itself, is thereby destroyed. What used to
be termed ‘preservation by record’ (effectively substituting a record of the heritage asset for the
asset itself) is now seen as offsetting (compensating for the loss of the asset by advancing
understanding of the past)1. However, the difficulty with using conservation covenants to facilitate
offsetting in this sense, is that it is not tied to another piece of land (as with habitat recreation).
Post-excavation analysis, archiving and publication are all legitimate means to advance public
understanding of the past but their location is not crucial. Providing a local museum, resource
centre or display area in a public building might helpfully fall within the scope of conservation
covenants as envisaged in the consultation paper, but ideally we would like to see stronger
mechanisms to bind developers and landowners to provide wider public benefits (see (2) above).
Notwithstanding the scope for conservation covenants to be used to facilitate the management and
protection of the historic environment, IfA has concerns as to the feasibility of such mechanisms in
practice. In particular, there are significant resource implications. We would welcome the
identification of English Heritage, Cadw and local authorities (whose historic environment and
archaeological services play a key role in the management and protection of the historic

environment) as ‘responsible bodies’. However, both the national heritage agencies and local
government services are subject to intense financial pressure and it cannot be assumed, without
more, that they (or any management bodies that they might appoint) would have the resources to
enter into such agreements and to monitor and enforce. Furthermore, funding would have to be
identified if payments are to be made to landowners in return for binding their interests. While IfA
can see the potential benefits of conservation covenants, their availability without the means
properly to implement them might in practice prove to be counter-productive.
Specific Questions
10.3 We invite vie ws from consultees on w ays in which they could use conservation
covenants to conserve land for environment or heritage purposes.
10.3.1 See above.
10.4 We would be interested to hear from consultees about leg al mechanisms the y h ave
used to secure conservation covenants. We invite consultees to tell us:
(1) w hether the y have used an y of the “w orkarounds” w e describe, and the benefits and
disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create binding obligations
in respect of land for a conservation purpo se (and how successf ul those measures have
been).
10.4.1 As a professional body IfA is not directly involved in the management of land.
10.5 We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are satisfactory;
(3) whether conservation covenants w ould be a useful addition to the metho ds available to
deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing methods.
10.5.1 As discussed above, we believe that there is some further scope to use conservation
covenants to facilitate offsetting in relation to the historic environment on an alternative site. This
would supplement the use of mechanisms such as planning obligations, but would not address
wider issues identified above relating to the delivery of increased understanding of the past.
10.6 We provisionall y propose the introduction of conservation covenants into the law
England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?

of

10.6.1 Yes, subject to the concerns expressed above.
10.7 We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
10.7.1 No comment.
10.8 We provisionally propose that the holder of a freehold estate in land, or of a leasehold
term with at least seve n years left to run, should be able to create a conservation covenant
that would bind their successors in title and those with interests derived from their own.
Do consultees agree?

10.8.1 Yes.
10.9 We provisionally propose that conservation covenants should be capable of being held
by an y Secretary of State (for England) o r the Wels h Ministers (in Wales). We furth er
propose that in England, a singl e Secretary of State should have the po wer to nominate or
exclude responsible bodies. The Welsh Mi nisters should have the same pow er in W ales.
Responsible bodies should be:
(1) a public bod y w hose objects include some or all o f the purpo ses set out at paragra ph
4.40;
(2) a registered charity w hose objects inc lude some or all of
the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
10.9.1 Yes, subject to the concern about resources expressed above.
10.9.2 IfA would expect English Heritage, Cadw and all relevant local authorities to be responsible
bodies in relation to covenants concerning the historic environment.
10.10 We invite views from consultees on whether there is a case for giving the Secretary of
State and the Welsh Ministers the po wer t o include f or-profit companies whose objec ts
include some or all of the purposes set out at paragraph 4.40 as responsible bodies.
10.10.1 Only if there are strong safeguards in the public interest.
10.11 We provisionall y propose that a conservation covenant should be capable of being
transferred from one responsible body to another.
Do consultees agree?
10.11.1 Yes, subject to appropriate safeguards.
10.12 We invite consultees’ views on what should happen to a conservation covenant where
the responsible body which holds it ceases to exist, or ceases to be a responsible body. In
particular:
(1) should there be a holder of last resort?
10.12.1 Yes
(2) if so, who should take on this responsibility?
10.12.2 Central Government.
10.13 We provisionall y propose that the purposes for w hich a co nservation covenant m ay
be created are an obli gation to d o or not d o something on land for the publ ic benefit, to
preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
10.13.1 Yes, save that IfA would like to see those purposes widened to include activities in relation
to any cultural, historic or built heritage features of the land which would advance understanding of
the past. As currently worded, it is not clear that archaeological excavation (which ultimately
destroys the archaeological interest of the site, itself, but advances understanding of the past)
would be a legitimate subject of a covenant. Would this enhance a cultural feature of the land? The
suggested wording would also, hopefully, encompass such legitimate activities as post-excavation
analysis and archiving.
10.14 We i nvite views from consultees as t o whether a scheme of conservation covenants

for England and Wale s should in clude any form of public oversight for the creation of new
conservation covenants.
10.14.1 If responsible bodies are to be confined to accountable public bodies, then there should, at
most, be limited oversight, particularly if conservation covenants do not confer fiscal benefits.
10.15 We provisionall y propose th at conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements.
Do consultees agree?
10.15.1 Yes.
10.16. We provisionally p ropose that a con servation covenant must be crea ted in w riting
and signed by the parties.
Do consultees agree?
10.16.1 Yes, but a degree of formality would be appropriate to a transmissible legal obligation.
10.17 We provisionall y p ropose that a c onservation covenant should bind land i
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?

n

10.17.1 Only if there are clear and reasonable mechanisms to allow the modification or discharge
of such covenants. Conservation objectives change over time and there needs to be flexibility to
reflect such changes. For instance, preservation in situ of buried remains may become untenable if
there are changes in ground conditions.
10.18 We provisionall y propose that, subject to tw o exceptions, a statutory schem e for
conservation covenants should not limit t he obligations w hich parties m ay include in a
conservation covenant, provided the y do not go be yond the purposes for which suc h a
covenant can be created.
Do consultees agree?
10.18.1 Yes, provided that those purposes are sufficiently wide fully to facilitate the management
and protection of the historic environment.
10.19 We provisionall y propose that an y provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
10.19.1 Yes.
10.20 We provisionally propose that if land which is the subject of a conservation covenant
is subdivided, the owners of the subdivided land sho uld be jointl y and sev erally liable for
the conservation covenant obligations, unless the conservation covenant has provided
otherwise (or it is modified or discharged).
Do consultees agree?
10.20.1 Yes.
10.21 We provisionally propose that a statuto ry scheme for conservation cove nants should
be accomp anied by n on-statutory guidance for those who create and hold conservation
covenants. This guidance should include model terms.
Do consultees agree?
10.21.1 Yes. Such guidance should make clear that works affecting the historic environment
should be carried out in accordance with professional standards (including IfA Standards and
guidance: see http://www.archaeologists.net/codes/ifa) and by accredited practitioners (including
IfA members and registered organisations: see http://www.archaeologists.net/about).

10.22 We invite consultees’ view s on who should formulate non-statutory guidance (fo r
example, Government departments, advisory bodies, or conservation organisations).
10.22.1 Government departments in consultation with the historic environment and natural
environment sectors.
10.23 We p rovisionally propose that a cons ervation co venant should be regi strable as a
local land charge, and that from the date w hen a cons ervation covenant is s o registered it
will be enforceable against successors in title to the original covenantor.
Do consultees agree?
10.23.1 Yes.
10.24. We provisionally propose that there should not be a statutory requireme nt for central
recording of conservation covenants; but that responsible bodies s hould be encouraged to
publish this information voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
10.24.1 Yes.
10.25 Do consultees foresee difficulties with the interaction of statutory de signations for
conservation purposes and conservation covenants?
10.25.1 Positive obligations may involve activities that need consent (which may be refused).
10.26 We i nvite consultees’ vie ws on ho w obligatio ns under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed;
10.26.1 With regard to the historic environment there is likely to be a need for inspection,
assessment, advice, recording and, if necessary, preventative / remedial action.
(2) w hether in some c ases it w ould be useful for a ma nagement agreement to be used in
addition to a conservation covenant.
10.26.2 Management agreements would be useful in some cases, but there remain concerns as to
the funding of such activities.
10.27 We provisionall y propose that the parties should be free to agre
e management
actions as part of a c onservation covenant, but that no management pow ers should be
provided for in the statute.
Do consultees agree?
10.27.1 Yes.
10.28 We p rovisionally propose th at, under th e terms of a conservation coven ant, a pers on
who is bou nd by a restrictive obligation brea ches it b y doing something w hich it prohibi ts,
or b y perm itting or su ffering so meone else to do so ; and a pe rson w ho is bound b y a
positive obligation breaches it if the obligation is not performed.
Do consultees agree?
10.28.1 Yes.
10.29 We provisionall y propose that, on pro of of a bre ach of a co nservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
10.29.1 Yes. This is important given the inadequacy of damages in many cases of harm to the

historic environment.
10.30 We p rovisionally propose that the co urt should have the p ower to iss ue an interim
injunction i n respect of a breach of a con servation covenant. In determining whether an
interim injunction should be issu ed, the court should be required to consider the public
interest.
Do consultees agree?
10.30.1 Yes. Without interim relief irreversible damage to the historic environment will in many
cases occur.
10.31 We p rovisionally propose th at, on proo f of a b reach of a cons ervation covenant by a
landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body;
10.31.1 Yes, although in many cases the responsible body will not have suffered any significant
loss itself.
(2) the payment of exemplary damages to the responsible body. We invite consultees’ views
on the w ay this remed y should be framed in a statutory scheme, and the circ umstances in
which such an award should be made.
Do consultees agree?
10.31.2 Exemplary damages should only be available in limited, clearly defined circumstances (for
instance, where there is a flagrant breach motivated by profit).
10.32 We provisionally propose that a statuto ry scheme for conservation cove nants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
10.32.1 Yes, provided that damages are available as an alternative remedy.
10.33 We invite consultees’ views on whether Government or a statutory conservation body
should have the po wer to enforce conservation covenants where a holder has failed or is
unable to do so.
10.33.1 No. This would add uncertainty and detract from the essentially private nature of the
arrangement. If any such power is provided it should be extremely limited.
10.34 We provisionall y propose that, on proof of the breach of a resp
obligations under a conservation covenant, the court should have the pow
remedies in accordance with general principles of contract law.
Do consultees agree?

onsible bod y’s
er to ord er

10.34.1 Yes.
10.35 We provisionall y propose that unless a conservation covenant expressl y provid es
otherwise, its responsible body may unilaterally discharge the obligations contained in it.
Do consultees agree?
10.35.1 No. This is a consensual relationship. The responsible body should be able to agree the
modification or discharge of a covenant or have the right to apply to the Lands Chamber of the
Upper Tribunal.
10.36 We i nvite cons ultees’ vie ws on whether the responsible body’s ability to discharg e
should be limited to certain circumstances, and, if
so, what circumstances would be
appropriate.
10.36.1 See the answer under question 10.35.

10.37. We provisionall y propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
10.37.1 Yes.
10.38. We provisionally propose that where a responsible bod y in respect of a conservation
covenant a cquires land which i s subject t o that cov enant, the conservation covena nt
should cease.
Do consultees agree?
10.38.1 Yes.
10.39. We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the po wer to determine appli cations for the modif ication an d discharge of statutor y
conservation covenants.
Do consultees agree?
10.39.1 Yes.
10.40 We provisionally propose that on the a pplication of a lando wner, the L ands Chamber
of the Up per Tribun al ma y mo dify or discharge a conservation covenant w
here i t is
reasonable to do so, having re gard to all of the ci rcumstances and in particular the
following matters (where relevant):
(1) an y cha nge in circumstances since the conservation covenant w as cre ated (includin g
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to w hich the purpo ses for w hich the conservation covenant w as created, or
any other purposes for w hich a conservation covenant ma y be created, are served by th e
conservation covenant;
(4) the exte nt to w hich the conservation covenant prev ents the la ndowner’s enjo yment of
the land;
(5) the extent to which is it practicable or affordabl e for both the lando wner and future
landowners to comply with the conservation covenant; and
(6) w hether the purposes for w hich the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different
site which the landowner owns, and it is possible to create a new conservation covenant on
that site in substitution for the covenant to be discharged.
Do consultees agree?
10.40.1 Yes, save
(1) that it would be helpful to make clear in criterion (1) that the change in circumstances
envisaged is not limited to changes in the physical characteristics of the site or its surroundings.
For instance, it is only over time that preservation in situ has become the preferred option in
relation to the historic environment. Were attitudes to change again, conservation objectives may
become out of date without any changes in the circumstances of the site. Similarly, a need for
alternative development may arise over time
(2) that criterion (6) is difficult to apply to the historic environment (a finite and non-renewable
resource). A further criterion linked to advancing understanding of the past might be appropriate.
10.41 Do consultees envisage any situations in which compensation should be payable to a
responsible body for modification or disch arge of a c onservation covenant b y the Lands
Chamber of the Upper Tribunal?
10.41.1 As regards the historic environment, only in very limited circumstances. Any harm to the
historic environment is harm to the public interest and would not necessarily constitute direct harm
to the responsible body. However, there may be circumstances where, for instance, monies paid to
the covenantor in respect of the covenant should be repaid in whole or in part.

10.42 We provisionall y propose that it should not be
possible for a respon sible bod y to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
10.42.1 If there is no power for a responsible body unilaterally to discharge (as we suggest above),
such a body should be able to apply to the Lands Chamber of the Upper Tribunal to discharge a
conservation covenant.
10.43 We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, a nd the proposed jurisdiction of th e Lands Chamber of the
Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
10.43.1 Yes.
10.44. We provisionally p ropose that secti on 237 of the Tow n a nd Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
10.44.1 No. There are genuine fears in the operation of the planning regime that the
understandable drive for economic growth will overwhelm legitimate concerns for environmental
protection and produce unsustainable development. The expense and uncertainty of applications
for judicial review undermine its value as a safeguard in this respect. An owner of burdened land
could always apply to the Lands Chamber of the Upper Tribunal to modify or discharge the
covenant.
10.45 We invite consultees to tell us w
hether coven ants made under sec tion 8 of the
National Trust Act 1937 present an y advantages for the National Trust or for the public t hat
are not re plicated in our provi sional proposals for a statutory conserva tion covenants
scheme.
10.45.1 No comment.
10.46 We provisionall y propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
10.46.1 Yes.
10.47 Do consultees agree that the statutory covenants set out in Appendix A should not be
replaced by a statutory scheme for conservation covenants?
10.47.1 Yes. Although conservation covenants may have a wider application than section 17 of the
1979 Act, we would like to see the latter mechanism retained.
10.48 Do c onsultees agree that conservation covenants w ill be more w idely used in rura l
areas than on urban land?
10.48.1 Possibly. Nonetheless, as regards the historic environment, the potential to use
conservation covenants in an urban context would be equally important.
10.49 We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of their work.
10.49.1 As a professional body, IfA would not be likely to use conservation covenants in the course
of its work and would not comment on how widely they would be likely to be used.

10.50 Do c onsultees agree that conservation covenants w ill lea d to an in crease in the
opportunities for dev elopment and resourc e management, w hether throug h encoura ging
the release of land or facilitating development via biodi versity offs etting? What would th e
financial benefit of suc h an increa se be (for e xample to developers or those w orking in th e
biodiversity sector)?
10.50.1 Yes, although such increase may be limited as regards the historic environment unless
significant funding is available and conservation covenants can be used to confer those wider
benefits based upon advancing our knowledge of the past (discussed above under ‘Background’).
10.51 Do consultees agree that the introduction of conservation covenants w
ill have a
positive impact on conservation, leading to benefits such as the protection of natura
l
capital, and enhancement of a green economy and better availability of recreational activity
for the pu blic? We would welcome information co nsultees a re able to provide on
monetisation of these benefits.
10.51.1 Yes, subject to the caveats expressed above. There are numerous studies on measuring
the benefits of the historic environment – see, for instance, Values and Benefits of Heritage: A
research
view,
November
2012,
Heritage
Lottery
Fund
(http://www.hlf.org.uk/aboutus/howwework/Documents/ValuesandBenefits2012.pdf).
10.52 Do consultees agree that removing the need
for a conservation organisation to
purchase land, and for landow ners to sell land, will reduce the costs involved in protecting
it? We invit e consulte es to provi de us with details of s pecific cos ts the y have incurred in
using this workaround.
10.52.1 Although some larger organisations may acquire sites for the purpose of archaeological
investigation (for instance, the Roman site at Silchester was acquired by the predecessor to
English Heritage and is still being excavated by the University of Reading), most archaeological
organisations are much more likely to continue to undertake excavations on land which remains in
private hands.
10.53 Do c onsultees agree that removing the need for le ase-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us w
ith detail s of
specific costs they have incurred in using this workaround.
10.53.1 No comment.
10.54 We i nvite consultees to provide detai ls of ho w a conservation covena nt could aff ect
the value of land (whether the site itself, or neighbouring properties).
10.54.1 No comment.
10.55 We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions that the y
undertake or are aware of.
10.55.1 IfA is not in a position to provide specific costings but is concerned that management costs
relating to the historic environment would be significant. The heritage agencies, local authority
historic environment and archaeology services and other management bodies are already
struggling to maintain current functions in the face of severe funding cuts.
10.56 We invite vie ws from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
10.56.1 If conservation covenants were to be used in the context of planning-related development,
we would expect to see the need for some enforcement action.
10.57 We invite consultees to pro vide details of the likel y costs of enforcement action such

as seeking damages or an injunction.
10.57 No comment.
10.58 Do consultees agree that the cost of training for legal professionals and the judiciary
will be absorbed by existing training and professional development?
10.58.1 No comment.
10.59 Do c onsultees agree that the transitional impac t on local authorities of registering
new conse rvation covenants would be minimal and in an
y eve nt absorbed b y the fee
payable?
10.59.1 No comment.
10.60 Do consultees agree that the transitional impact on responsible bodies w
minimal?

ould be

10.60.1 Not necessarily. The heritage agencies and local authorities are already under severe
financial pressure.
10.61 Do consultees agree that the transitional impact on the Lands Chamber of the Upper
Tribunal would be in the region of £7,500?
10.61.1 No comment.
10.62 We i nvite vie ws from consultees as t o the range of likely costs of an applicatio n to
modify or discharge a conservation covenant.
10.62.1 No comment.
10.63 We invite views from consultees as to t he likely increase in applications to the Lan ds
Chamber of the Upper Tribunal follo
wing the introduction of a statutory
scheme for
conservation covenants.
10.63.1 No comment.
10.64 Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
10.64.1 Yes. This underpins the public benefit derived from the historic environment.
10.65 We invite consultees to advise us of areas w hich constitute likely costs or benefits of
a statutory scheme for conservation covenants.
10.65.1 No further comment.

If there is anything further that I can do to assist please do not hesitate to contact me.
Yours sincerely,

Tim Howard LLB, Dip Prof Arch
Policy Advisor

1

See Roger M Thomas: Rethinking development-led archaeology (2010) FAME Open Meeting: 2020 Vision:
a new era in British Archaeology (http://www.famearchaeology.co.uk/2010/07/presentations-from-2020vision-a-new-era-in-british-archaeology/)

Law Commission Consultation on Conservation Covenants:
Response by Robert McCracken QC
Francis Taylor Building
Temple
London EC4Y 7BY
Tel:
Personal Response as practitioner in the field:
1. I do not support the proposals because :
2. Despite the superficial attractions of the proposal they are fraught with risk for the
protection of wildlife and biodiversity.
3. There is a considerable risk that the system would:
(a) encourage approval of projects which damage sites of existing wildlife importance
with less secure safeguards than those presently available.
(b) be exposed to abuses
(c) lead to the identification of sites as compensation land, justifying loss of other
sites of wildlife value, even though they would never have been likely to have been
lost. Such sites could be classified as compensation, by reason of the creation of a
covenant, justifying loss of other sites, even though they are not in any real sense
achieving a no net loss situation. The owners of such ‘compensation sites’ might
never have been likely to develop them in a way which would prejudice their wildlife
interest but might well be attracted by the financial incentives likely to be available
for agreeing to a covenant.
4. The most effective, and only secure, means of safeguarding in the long term sites of
wildlife and biodiversity interest is for them to be owned and/or controlled by wildlife
organization. Developers at present have an incentive to transfer ownership and
control to conservation organizations of compensation land. This would go.
5. The system would be difficult to operate in a way which would achieve its aims. It
would require time consuming and expensive supervision because of the considerable
risk both of disputes and abuse.
6. One of the most important features of the proposed system is that such covenants
would always be subject to the possibility, and therefore pressure for, relaxation by
the Upper Tribunal Lands Chamber, or whatever other body had the proposed powers
of relaxation. All experience in the related field of planning control with perpetual

right of application for relaxation of controls is that considerable energy and resources
have to be diverted by state and voluntary conservation bodies into guarding against
that risk. (“The developer has to succeed only once: the conservationist has to win
every time”
7. There appears in general to be a lack of appreciation of the need for public
participation at all stages of decision making
8. As to particular questions:
i.

4.7 7 year minimum term for covenantor: far too short

ii.

4.22 ‘responsible bodies’: there is considerable scope for a careless or
irresponsible Minister to designate untrustworthy bodies. Natural England a
more suitable body to designate. Public participation needed

iii.

4.24 For-profit should not be included: there is obvious scope for abuse

iv.

4.26 Transfer from one responsible body: dangerous unless safeguards such
as prior approval required. Public participation needed

v.

4.29 Holder of last resort needed: Natural England

vi.

4.49 Public oversight needed: must include public participation in a/c with
Rio Dec Principle X.

vii.

5.8 Covenants should be proprietary, contractual as well as statutory

viii.

5.10 Not only must it be in writing and signed by the parties but some
mechanism must be in place to ensure (a) that the signatories have the power
to bind the land (b) notification to other holders of interest in the land and to
the public of proposed agreement and (c) once made (and registered) it should
be binding as if the signatories had such powers as they claimed even if they
did not in fact have such powers

ix.

5.14 Perpetuity is normally appropriate

x.

5.18 Disagree breach of lease covenants should be void (see re 5.10 above). If
reversioner fails to object then it should be bound

xi.

5.20 agree

xii.

5.22 agree—but public participation needed on guidance

xiii.

5.23 all suggested bodies plus public participation

xiv.

5.31 agree

xv.

5.32 disagree—must be central register

xvi.

6.10 to be determined in agreement---but right for public to enforce where
designated body fails so to do

xvii.

6.15 there should be (a) default and (b) some reserve management powers for
designated body

xviii. 6.20 agree but add ‘whether by self, servant or agent’—and add personal
responsibility for director or officer of company if neglect or connivance
contributes to failure
xix.

6.40---and power to issue ‘quia timet’ injunction (it can be too late!)

xx.

6.41 agree --and power to issue ‘quia timet’ injunction (it can be too late!)

xxi.

6.51 agree

xxii.

6.55 agree

xxiii. 6.59 agree
xxiv. 6.61
xxv.

7.10-disagree—if power is to exist public participation and NE approval
needed

xxvi.

7.11Only if purpose for covenant fully met

xxvii. 7.16 disagree—if so subject to public participation and NE approval
xxviii. 7.20 disagree—abuse plus public participation
xxix. 7.48 disagree—there should be no such power—but if it exists it should be
NE. The LC of the UT does not have the necessary expertise—and its
members (including its presiding judge) are drawn from people whose main
relevant experience is in the development industry
xxx.

7.63—disagree with principle—criteria far too broad especially (2) and (5)

xxxi. 7.68 the expenses of responsible body associated with modification should
always be reimbursed by covenantor
xxxii. 7.71 if the covenantor can apply then so should the responsible body
xxxiii. 7.74 disagree—covenants should bind in perpetuity
xxxiv. 7.80—disagree—some of the most damaging schemes are u/t by local
authorities for planning purposes
xxxv. 9.11 covenants would transfer development to sites valuable for wildlife from
sites less so valuable

xxxvi. 9.15 disagree
xxxvii. 9.18 disagree—overall costs over time will be far greater
xxxviii.

9.20 disagree ---overall costs over time will be far greater

xxxix. 9.25—considerably greater expense for conservation bodies than present
system
xl.

9.27—considerable need for it

xli.

9.28—considerable

xlii.

9.30—disagree—lawyers do not have the relevant expertise

xliii.

9.34- disagree

xliv.

9.36—disagree if done properly

xlv.

9.40 –will range from £1,000--£100,000. Substantial professional fees may
well be incurred. Much time and effort may need to be devoted by statutory
agencies and conservation bodies to their reponses.

xlvi.

9.43—enormous over time

xlvii. 9.45—quite the opposite unless (currently absent) public participation
provision included
xlviii. 9.47—every stage but especially modification and discharge which is likely to
involve protracted, expensive, and repeated disputes
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CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Charles Cowap
Email address:

Postal address:

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
This response is made in my personal and private capacity. I am a rural chartered
surveyor, RICS Registered Valuer and a Fellow of the Central Association of
Agricultural Valuers (elected to fellowship by the eminent practitioner route), and for
the past nine months or so I have been working on a project with the Natural
Environment Research Council and South West Water Ltd to assess the potential for
a practical scheme to pay for peatland restoration for water management, carbon
storage and biodiversity on Exmoor. I am also a Principal Lecturer at Harper Adams
University, Shropshire and I am a member of project teams on various ecosystem
service projects, including


a defra-funded Visitor Payback Scheme,



AHRC-funded research at Dundee University on legal aspects of ‘paying for
nature’ (led by Prof Colin Reid),



a project at Birmingham City University assessing the potential of various ‘tools’
for use in this area.

In addition I am a member of the National Ecosystem Assessment Follow On
Stakeholder Group. I am also the author of the RICS report published last year,
‘New Challenges to International Professional Practice: from market value to natural
value’, and I have spoken at a number of professional meetings on the growing
importance of the ‘Ecosystem Approach’ to the development of rural professional
advisory work.
The views I express here are my own, and do not represent the position of any of the
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organisations I work with or for. They are however based on my professional
experience gained over 30 years in land management and valuation, and more
particularly my experience in the practical development of Ecosystem Service
schemes which may benefit from the availability of conservation covenants.

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
I am happy for my response to be published.

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
I am currently involved in various research and consultancy projects in which
suitably-framed conservation covenants would allow for the active management of
natural resources arising on privately-owned land for the purposes of water supply
and quality, carbon sequestration and biodiversity enhancement. However for this to
happy fully it would be desirable for the power to make conservation covenants to be
extended to more organisations, eg utility companies with a suitable need to manage
natural resources

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Although somewhat tangential I have been responsible for the negotiation of
statutory management agreements on Sites of Special Scientific Interest in the past
while employed at what is now the Valuation Office Agency, and was engaged as a
research assistant from 1981-1982 at the Royal Agricultural College (as it then was,
now University), examining farmers’ attitudes to management agreements for
conservation.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
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(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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In response to (3) suitably framed conservation covenants would be a useful
addition, recognising the limitations reviewed in the consultation paper. This
question is focussed on biodiversity offsetting, but in my view the potential benefits of
conservation covenants are much wider than this. The current proposals may not
allow the full achievement of the potentially wider benefits. For example based on
my recent research, it would be helpful if utility companies could make conservation
covenants with landowners to secure future resource provision. This would
particularly be the case for the management of upland peatland to ensure a steady
and clean water supply, with additional benefits of carbon storage and biodiversity
enhancement. This is therefore not ‘offsetting’ as such, but an important opportunity
to manage the natural environment more positively. The Government’s Natural
Environment White Paper, the recent formation of the Treasury’s Natural Capital
Committee and the degree of support from Defra, the Research Councils and others
for innovative work of this nature all lend support to the development of the
ecosystems approach, and in particular the development of PES (Payment for
Ecosystem Services) Schemes to offer new incentives to land managers to reflect
the value of natural capital. As practical schemes are developed they will need to be
supported by appropriate contractual arrangements. The potential ‘buyers’ will not
be limited to government departments and charities with specified objectives but
could for example, include:


Water companies seeking to influence rural land management for reasons of
water quality, quantity or regularity of supply;



Operators of other utilities seeking to protect their assets from flooding or other
natural hazards by formulating agreements for green infrastructure or other land
management measures with landowners. This category could include for
example, National Grid, Network Rail, and telecoms operators;



Health agencies seeking to secure the value of a recuperative environment;



Community Interest Companies established to manage ecosystem services for
the broader benefits in terms of, eg the development of visitor payback schemes,
flood prevention and management.

The full range of possibilities is only now starting to emerge as a result of a great deal
of research and development undertaken over the next few years and the
introduction of conservation covenants could be key to enabling novel schemes of
land management to proceed. Without a broadly-framed ability to construct
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conservation covenants, it is likely that many such schemes will be stifled from the
outset by having to resort to some of the more cumbersome methods reviewed in the
consultation paper.

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes, subject to observations elsewhere in this response

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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Yes with considerable reservation concerning leaseholders. While noting that a
leaseholder would not be able to bind beyond the lease term, and that a covenant in
contravention of a specific lease term would be void this nevertheless leaves a
number of important concerns regarding the reversion. In particular:


It is unlikely that current leases will have been drafted with considerations like this
in mind leaving freeholders unwittingly exposed;



Even though a conservation covenant may expire at the end of the lease term,
there may nevertheless be continuing physical effects from its operation which
could affect the reversion detrimentally in one way or another. An example might
be land let under a Farm Business Tenancy (Agricultural Tenancies Act 1995)
with a remaining term of 15 or more years. A covenant is entered under which
significant areas of the farm are re-wet for habitation creation. Depending on the
detailed circumstances it may take some time for the effects of this work to be
remedied beyond the end of the term. One remedy for this might be a
dilapidations claim at the end of the tenancy, but this would be to bolt the door
too late. If leaseholders are to be allowed to enter agreements, then it would be
desirable that it should only be with the full and informed consent of their
landlords;



A further concern which has arisen from our work on Exmoor is the possibility
that management of land under a conservation covenant might put it into a
condition which leads to SSSI designation for example. If this were to be the
case, then many freeholders would take the view that has imposed a
considerable liability onto the reversion.

Another area for deeper consideration concerns the position of commoners whose
interests may be affected by conservation covenants made by freeholders. It would
seem equitable that where a commoner’s ‘quiet enjoyment’ of the right of common
may be infringed there should be a mechanism within conservation covenants to
accommodate this. This might therefore extend to the need for conservation
covenants to be available with formally-constituted commoners’ associations for
example. It is an aspect which would merit further consideration.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
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should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
I agree that these bodies should be included, but also think there is a case for
broadening the list of responsible bodies. For example this could include utility
companies who have a direct interest in managing the environment to secure their
services to the public, and it may also be desirable to include certain other types of
corporate body with a similar broader interest but lacking in charitable status.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
For reasons already outlined I strongly believe there is a case to be made here. The
precise interpretation of ‘objects’ which ‘include some or all of the purposes set out at
paragraph 4.40’ would need to be explored in more depth. For example, would a
utility company the prime purpose of which is to provide water and to make a profit
for reinvestment and distribution come within this criterion?

We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
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Yes. This is necessary for them to be workable, albeit that some safeguards would
be necessary if the power to make covenants is to be enabled more widely as I have
suggested.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
If not a holder of last resort, a minister empowered to determine who the covenant
should transfer to.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
This list provides a good starting point, to which I would add ‘to manage ….’, and ‘to
develop’. This would help to encourage positive resource management in society’s
broader interests on both commercial and altruistic grounds.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
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No strong view, but the simpler the better for practical operational purposes

We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
It is hard to conceive a practical alternative.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
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Agreements in perpetuity are highly desirable in most cases. It is important to allow
for shorter periods, particularly during the initial period when covenants will be novel
and untried.

A further idea which may be adopted from our experience with agricultural tenancies
could be to allow covenants for a fixed period to roll over from year to year until
positive action is taken to determine them (the parallel being the service of Notice to
Quit to run with the term date). This will rightly be regarded as a considerable risk by
some of the potential holders of conservation covenants, but that risk can be
measured against the original purpose of the covenant. For example biodiversity
offsetting for a major development with irreversible environmental impact would be
likely to make this approach far too much of a risk; whereas an arrangement like this
to secure a natural supply of water may be far less of a risk. The advantage would
be that it would enable early adopters to experiment with the approach, and for the
majority to learn from their experience.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Broadly I agree. The limitation of not going beyond the purposes for which the
covenant is created may raise some semantic difficulties. Perhaps this might be
extended to terms which are incidental to the purposes for which a covenant is
created.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
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Yes. This may raise the awkward question of the situation in which a leaseholder
may have made a covenant and acted upon it to the detriment of the reversion
(already discussed in a previous section).

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes, with resort to the Lands Chamber to resolve practical problems

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
This would be helpful.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
There is now a wide body of academic literature, a growing body of practical
professional literature and a number of practical case studies on which this guidance
could draw. It would make sense for guidance to be led by a responsible
government department (eg Defra who have been doing much to pioneer the
ecosystems approach), and drawing on this growing academic and professional
community.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Practically this is vital for anybody dealing with interests in land which may be
affected, whether they be statutory undertakers undertaking land research, finance
providers, future owners or lessees.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
The benefits would probably be disproportionate to the burdens. The advantage of a
central register would be the collation of data nationally and regionally on the uptake
and success of conservation covenants with a view to their further development.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Yes. One fear to emerge strongly from our work on Exmoor has been that
landowners fear that participation in a scheme along the lines of a conservation
covenant may make their land eligible for designation as a SSSI. There are also
fears about the nature of the interaction with the requirement for Good Agricultural
and Environmental Condition required by land on the Rural Land Register for the EU
Single Farm Payment Scheme, and for the same land when it has been registered in
Higher Level Stewardship or Entry Level Stewardship Schemes with Natural
England. There are potentially practical difficulties in marrying the requirements of
these schemes, especially given the differences in their timescales (which may be
considerable)

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
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(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
In regard to (1) the variety of conservation covenants and the management required
is likely to be very wide indeed. For example peatland restoration requires the
blocking of ditches and drains to be undertaken by one party or the other, as well as
considerable monitoring activity in some cases. It would therefore be useful in
probably all cases requiring positive management for a management agreement to
accompany a conservation covenant.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
This seems to offer the necessary flexibility, subject to the adequacy of the
‘underlying contractual arrangements’ referred to in paragraph 6.14

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Pragmatically there seems little alternative if covenants are to function as intended

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
This seems to follow logically.
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We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
This may turn on how the public interest is defined, particularly if covenants can be
framed for wider interests along the lines outlined previously in this response, ie for a
broader range of holders and for the management and development of ecosystem
services

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
This question introduces a broader question concerning the measurement of
damages in a case like this. Considerable work has been undertaken in recent years
on the development of new approaches to the valuation of nature and natural capital.
It may be that these methods offer an alternative means to assess conventional
damages, or to frame an award of exemplary damages.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
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failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
In public policy terms this may be a necessary safeguard, especially where public
money is involved in one way or another.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
To the extent that conservation covenants will enable the development of a ‘market’
in natural goods and services, it makes sense to stick as closely to commercial
contract law as possible.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
This should be subject to a duty to mitigate the impact of doing so on the landowner,
and/or paying compensation. It seems to bring a one-sidedness to the discharge of
covenants compared with the steps which must be taken by a landowner.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
See previous answer concerning the impact on the landowner.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
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Essential in view of natural changes which can occur over time, and our
understanding of how best to manage land in response to them.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
This would be a parallel with the merger of freehold and leasehold interests.
Presumably the possibility of the responsible body subsequently disposing of the
land could be covered by a new conservation covenant with the new owner. There
may be further areas to explore in a leasehold situation where, for example, the
freehold might be acquired subject to a lease where conservation covenants might
be in place with both freeholder and leaseholder, or where the previous freeholder
has granted a lease subject to terms which depend on the conservation covenant.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
The Lands Chamber seems the most appropriate source of expertise for this type of
question. Should the new First Tier Property Chamber be considered for
straightforward cases, leaving the Lands Chamber with an appellate jurisdiction?

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
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are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
One might envisage a situation in which the responsible body has undertaken
considerable recent investment on the land, eg ditch blocking or other capital works
to enhance its ‘value’ for the purpose of the covenant. In such cases it may be
appropriate for the appropriate proportion of these costs to be recoverable. In other
cases if alternative mitigation must then be sought by the responsible body, it may
also be appropriate to consider the additional costs which it may thus incur.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
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If the responsible body can unilaterally discharge a covenant then it has no need to
apply to the Tribunal to achieve this, but see the reservations already expressed
about the one-sidedness of this. There may be a case for responsible bodies to
apply for modification – but this should be restricted to reduction rather than
enlargement of a covenant. Addtional requirements should remain a matter of
private contractual negotiation with the landowner.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
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A larger question here may be the extent to which these covenants are still needed at
all in respect of former Forestry Dedication Schemes, given that the mechanism is no
longer used for new planting. Might this be an opportunity to abolish them?

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
This would seem to be likely, adding to the emphasis laid earlier on scheme
interactions with agricultural support payments, environmental schemes and other
designations which may affect rural land. As most rural land is also a working asset
this also raises consideration of the need to have proper regard to existing uses in
formulating proposals for conservation covenants, and in recognising their
importance to landowners. There is a danger that without proper consideration of
these elements, the use of conservation covenants will be restricted to a certain type
of rural landowner, probably typified by conservation and amenity organisations like
local wildlife trusts, National Trust and others; but not include the greater number of
private landowners and occupiers.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
Very hard to quantity, but they would clearly have a place in the management of
natural capital if we can formulate them correctly.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
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those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
My particular perspective is that of resource management, in respect of which I agree
that there will be an increase in opportunities if we have access to conservation
covenants. The financial benefits would accrue to landowners and managers, who
would be able to access new forms of revenue on marginal land which is challenging
to manage, and to users of utilities who would see vital resources like water
protected and, potentially, managed at significantly lower cost. It is however, very
challenging to arrive at precise costings as our experience on Exmoor has
demonstrated. This is heavily dependent however, on the type of conservation
covenant.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
As previous question.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
In general yes, although there will undoubtedly be exceptions. However it should
also be noted that the purchase of land also provides the opportunity to exploit all the
potential revenue streams from it – in this way land purchase may be more costeffective than a covenant, if still more expensive.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
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See previous section

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
For the land within the covenant itself the first presumption would be of a drop in
value due to a further restriction. However, if the covenant has crystallised a new
source of revenue this in itself may be a source of additional value. Adjacent land
may either benefit from a covenant (for example if amenity value is thus enhanced),
or may suffer physical injurious affection from the activities associated with the
covenant in which case the effect may be negative.
In any particular case, the valuation of a particular area of land involves the
interaction of a number of factors which may go far beyond physical boundaries and
the details of a covenant. For example tax status for Inheritance Tax may be a
consideration in some cases which may come to the fore with the agreement of a
conservation covenant.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Likely to be very variable depending on its terms and requirements

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
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Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment on the legal profession, but it would be as well to reflect that major
inputs from other professions are also likely to be needed. Chartered surveyors and
agricultural valuers would be a notable group in this regard.

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
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conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes. Community involvement may encompass groups of landowners and farmers in
areas of natural importance as well as members of the more general public, and
there may be some value in ‘collective’ schemes running across more than one
landownership boundary.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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20 June 2013
Dear
Conservation Covenants – a response from the Campaign to Protect Rural England (CPRE)
It was good to meet you and Elizabeth recently to give some thoughts from CPRE’s perspective on
your consultation on conservation covenants.
We are not submitting a full response to the consultation, as we have limited capacity in this
area, and we also felt that the meeting was a useful opportunity to give you our views. However,
I wanted to write this short letter of response to reiterate one or two of the points we made. It
also gives me the opportunity to include some observations from our Honorary Standing Counsel.
We think that conservation covenants could have a role to play in bringing more land into positive
management both for wildlife and landscape features, and that they could sit well as an
additional means for protecting important sites alongside statutory designation.
However, as we said when we met, we believe it is important that conservation covenants go
with the grain of planning policy and mechanisms, such as section 106. We also believe clarity is
needed on the process by which they might be modified, to ensure that there is no abuse of that
process.
In addition, I would like to highlight that we do not agree with consultation question 10.13. We
believe landscape character should be explicitly mentioned as a purpose for which a valid
conservation credit may be created. This could embrace hedgerow management or certain
farming or land management practices which help to secure the features identified in Natural
Englands National Character Area profiles. We suggest adding this after flora and fauna, though
some might argue landscape is a combination of natural environment and heritage (i.e. (1) and
(3)).
Finally, conservation covenants could have a role in ensuring the long-term conservation of
interest on ‘biodiversity offset land’. My colleague
made this point directly to
Owen Paterson and the panel of speakers at Defra’s recent Biodiversity Offset Summit.

Neil Sinden
Director of Policy and Campaigns

LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Wyn Jones (convenor of the nature conservation working group) UK
Environmental Law Association
Email address:

Postal address:

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
UK Environmental Law Association PO Box 487
Dorking
Surry
RH4 9BH
If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
No

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
UKELA welcomes this initiative and the wide ranging nature of the
proposed reforms especially in light of the fragmented condition of the
law relating to land owners obligations. However, it does have
reservations regarding the proposals which could potentially put
wildlife at risk. This could occur through encouraging the approval of
projects which damage sites of existing wildlife importance with less
secure safeguards than those presently available and lead to the
identification of sites as compensation land, justifying loss of other
sites of wildlife value. It also believes that the supervision of the
schemes would be costly at each stage and that there is a general lack
of appreciation of the need for public participation.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Not applicable.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
(1) Section 106 agreements (TCPA) are perceived as the main mechanism
for securing biodiversity offsetting. Where SSSIs are affected section 15
Countryside Act could be utilised.
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(2) 106 agreements are currently not sufficiently robust in their monitoring
or enforcement to be effective.
(3) Potentiall y yes.
(4) Positive and in perpetuity covenants could be beneficial but .. (see
above reservations)

We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Agreed.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment.
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
Disagree. The 7 year minimum is far too short
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
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(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Agreed. The relevant Secretary of State / Welsh Minister responsible for
conservation. Public participation is needed.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
We do not support this proposal.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Agreed but the necessary safeguards must be in place such as prior approval.
Public participation is needed.

We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
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(1) Agreed that a holder of last resort is needed.
(2) The relevant Secretary of State / Welsh Minister or relevant agency
responsible for nature conservation.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
Agreed subject to provisions being established to address potential conflict
between wildlife (natural environment) and cultural, historic or built heritage
legislation.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
We are of the view that there should be public oversight (and participation) for
the creation of conservation covenants.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Covenants should be proprietary, contractual as well as statutory.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
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Agreed. Not only must it be in writing and signed by the parties but some
mechanism must be in place to ensure (a) that the signatories have the power
to bind the land (b) notification to other holders of interest in the land and to
the public of proposed agreement and (c) once made (and registered) it should
be binding as if the signatories had such powers as they claimed even if they
did not in fact have such powers.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agreed provided that proposals meet standards set out in a framework
document informing the creation and use of conservation covenants.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Agreed.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Disagree. The breach of lease covenants should be void (see re 5.10 above). If
reversioner fails to object then it should be bound.
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
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Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Agreed.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Agreed but public participation is needed in preparing the guidance.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
Suggest relevant Secretary of State / Welsh Minister in consultation with
advisory bodies / conservation organisations followed by public consultation.
The Lands Chambers given their expertise and experience should have major
input to the formulation of guidance.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Agreed although it is important to stress that enforcement must not be reliant
on the covenant being registered as a land charge.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
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Disagree. It is important that a national register is established and maintained
to ensure that information is available to inform projects at regional and
national levels.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
Possibly. The various statutory designations have differing levels of protection
and obligations placed upon owners, occupiers, statutory bodies etc.. The
relationship between them and conservation covenants will need to be
addressed in the statutory guidance.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
(1) both positive and negative
(2) Yes where appropriate complimentary actions are necessary.
(3) The public should be able to enforce where a responsible body fails to
do so.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
There needs to be default and reserve management powers for the responsible
body including monitoring, enforcement powers and rights of access to ensure
that covenants are being correctly implemented.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.20
Agreed whether by self, servant or agent including personal responsibility for
director or officer of company if neglect or connivance contributes to failure.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Disagree. The use of injunctions is not recommended. It would be time
consuming and costly. A better option would be if disputes and breaches were
considered by the Lands Chambers who have the relevant expertise and
experience. Ideally breaches should be subject to criminal sanction. This
would require changes to the Lands Chambers’ statutory role and
responsibilities. However, if the option of injunction is to be adopted the power
to issue ‘qia timet’ injunctions is needed.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
See above.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Agreed. The damages must be used to either restore the interest affected by
the breach or used to recreate that interest if possible.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Agreed.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
The Lands Chambers as the overarching body to address enforcement and
disputes could be used to instruct a statutory conservation body to enforce a
covenant.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Disagree. The use of contract law is considered too narrow. The normal
remedy is damages. What is required is restoration or creation of lost or
damaged interest.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
Disagree. Interpretation of the covenant terms should be considered by the
Lands Chambers before obligations are discharged. Public consultation
should also be undertaken.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Only if the purpose of the covenant are fully met.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.16
Agreed subject to the guidance framework, public participation and the
approval of the responsible body.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Disagree
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agreed
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63

Page 12 of 17

(1) Agreed
(2) Agreed
(3) Agreed
(4) Disagree
(5) Disagree
(6) Agreed subject to guidance framework
Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
No. The expenses of the responsible body associated with modifications
should always be reimbursed by the covenantor.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Diagree. If the covenantor can apply then so should the responsible body.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Disagree. Covenants should bind in perpetuity.
We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
Disagree. Some of the most damaging schemes are undertaken by local
authorities for planning purposes.
We invite consultees to tell us whether covenants made under section 8 of the
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National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment.
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
Agreed.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Possibly but the covenants should be available and consistently applied to
both rural and urban land.
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
No comment.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Agreed. However, covenants would transfer development to sites valuable for
wildlife from site less so valuable.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
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capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
Agree potentially subject to previously stated reservations.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
Disagree. The overall cost over time will be far greater.
Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
Disagree. The overall cost over time will be far greater.
We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
It depends upon the land, its location, whether green or brown field etc..
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Potentially greater costs than for existing systems.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
Disputes and enforcement action will arise and be costly.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
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See above.
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
See above.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
Agreed.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Depends upon the role(s) of the responsible bodies but unlikely to be minimal.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
Disagree. More costly.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
Likely to be a costly exercise.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
We believe that there would be a considerable increase in casework.
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Disagree. Public participation provisions need to be included.
We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
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Consultation Paper, Chapter 9, paragraph 9.47
Costs will be incurred at every stage but especially modifications and
discharge situations which are likely to involve protracted, expensive and
repeated disputes.
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Thank you for the opportunity to comment on Law Commission Consultation Paper No
211, Conservation Covenants, following our telephone discussion on Wednesday 12th
June. The Consultation Paper argues the case for allowing voluntary conservation
agreements to run with the land even where they involve active management obligations
and do not directly benefit land owned by the covenantee. I am generally persuaded by
the suggestions of the Commission and congratulate it on its work so far. Conservation
covenants provide a vital companion to regulatory instruments (“command and control”)
when it comes to managing private land for nature conservation. While supporting the
general thrust of the Paper, I focus in this submission on the issues I believe require more
attention from the Commission in developing its final Report.
THE DEVELOPMENTAL IMPERATIVE
Although I understand the Commission’s concern about conservation covenants blocking
desirable development, especially where the covenantee is not a public body, I think that
the language used at times compromises the primary argument, which, given the nature
of the instrument proposed, must necessarily be about nature conservation. For example,
para 7.79: “we cannot be blind to the pressing need for urban development”. Again, para
7.2 suggests that “[l]and which is close to growth areas may not be needed for housing
when a conservation covenant is created, but as development moves outward the position
may change”.
The reality is that nominated charities will have a conservation ethic, and so too will most
landholders who are prepared to consider entering into a covenant where incentives are
not offered. One of the significant objectives in introducing conservation covenants is to
allow these landholders to provide for the long-term conservation of significant areas
(even going as far as to offer, at least initially, protection in perpetuity if they so choose).
Nature conservation will necessarily involve significant restrictions being placed on
future development.
By definition, perpetual conservation covenants give priority to conservation over
development in the longer term. If the package developed by the Commission
significantly undermines the ostensible promise of perpetual conservation (for example,
in provisions relating to discharge and modification, conservation covenants will lose
credibility and nominated charities and landholders will not see any benefit in concluding
agreements.
The historical justification for confining the operation of covenants relating to land was
the fear that one generation would be able to impose its wishes on future generations’ use
of a scarce commodity. The growing realisation today is that development, not
conservation, is foreclosing options to future generations where it damages or destroys
natural values. Where the objective of a conservation agreement is to prevent degradation
and destruction of natural values, it can be seen as keeping options open for future
generations (only to be closed where there is an overwhelming need) rather than
foreclosing them. This approach is in line with the environmental principle of
intergenerational equity
This leads me to specific comments about the provisions relating to discharge and
modification of covenants.

SECURITY
The Consultation Paper states that: “It must not be too easy for conservation covenants to
be altered, otherwise their value as a tool for conservation in the public interest is
diminished” (para 7.2). However, there is a significant tension in the Paper between
statements about assuring the long-term conservation of land (see para 1.4) and


the broad discretion given to the Land Chamber to modify or discharge covenants
(paras 7.48-7.63); and



the provision allowing local authorities to override covenants (para 7.74).

Those who are motivated by a conservation ethic rather than incentives will be
discouraged from entering into covenants if they can be overriden at the instigation of
those who purchase the land from them by employing the vague criterion of
reasonableness (para 7.63). This is particularly the case if the following factors are
allowed significance in the decision-making process (as the Commission suggests they
might be):


the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land



the extent to which it is practicable or affordable for … future landowners to
comply with the conservation covenant

The first of these is particularly jarring. Why should a future purchaser who buys land
with full knowledge that his or her wishes to use it in particular ways are blocked by a
conservation covenant be able to argue as one reason for having the covenant set aside
that his or her “enjoyment” of the land is thereby effected? Where a conservation
covenant has been placed on land, it could be argued that the public interest should
always take precedence over private enjoyment.
The second factor noted above is also questionably appropriate. Surely a person
considering purchasing land which they know is subject to a conservation covenant
should assess the practicability and affordability of complying with the covenant
beforehand. Apart from this, why would the original covenantor have agreed to a
covenant with which it was impracticable to comply (unless this is a reference to changed
environmental circumstances which make compliance impossible: see below)?
Reasonableness, taking into account the factors discussed above, is far too flexible a
criterion for determining modification/discharge. Only in situations, for example, where
there are “imperative reasons of overriding public interest” (see, for example, EU
Habitats Directive, clause 6(4) and no other viable options are available) should it be
possible to set aside a conservation covenant to allow development to proceed.
In addition, it should be possible to modify or discharge a covenant where it cannot be
complied with because environmental conditions have changed. For example, as a result
of climate change the land in question may no longer provide habitat for the species for
which the covenant was intended to provide a management regime. Ideally, this should
be the decision of the covenantee.

OFFSETS
Long-term security is a particular issue where conservation covenants are designed to
protect offsets. An offsets policy requires a guarantee that offsets are secure over the
long-term. Considerable suspicion has already been generated about the ability of offsets
to provide “like-for-like” compensation of natural values lost to development. This
suspicion will only be enhanced if there is any suggestion that offsets are not ordinarily
guaranteed to survive over the longer term. Given the generous opportunities
contemplated by the Commission for modification/discharge (see above), the proposed
conservation covenants could not provide “a secure legal method” for providing offsets
(see para 2.70 where there is a reference to “reliable and long lasting offsetting
measures”).
Again, I do not think that it is wise to suggest that offsets will “facilitate development”
(para 9.9). Offsets are generally presented as a last resort, to compensate for loss caused
by necessary development where the loss cannot be avoided or mitigated.
INCENTIVES
The Commission states that it is not proposing “financial incentives for the creation of
conservation covenants” (para 5.30). This statement needs clarifying. The Commission
clearly does contemplate that covenants will be able to include provision for incentives to
be paid because it refers to payments on a number of occasions (eg paras 6.30; 6.60).
What it is not proposing is special provision for incentives, through the tax system, for
example.
I suggest, however, that further consideration be given in the Final Report to potential
links with subsidies payable through the EU Common Agricultural Policy which are
being increasingly linked to environmental performance. The following is an edited
extract from the final draft of B. Lausche, D Farrier et al, Legal Aspects of Conservation
for Connectivity - A concept paper at the intersection of biodiversity and climate change
(forthcoming, 2013), which I have arranged to have sent to you in published form:
A new CAP reform is currently underway. In November 2010, the European
Commission published a Communication on "The Common Agricultural Policy (CAP)
towards 2020” (COM (2010) 672). On 12 October 2011, the Commission presented a
set of legal proposals designed to make the future CAP more effective and to enhance
its contribution to the Europe 2020 strategy, including its strategy on biodiversity.
The Commission is proposing to spend 30% of direct payments (called ‘green
payments’) specifically on agricultural practices beneficial to climate change and the
environment, for example, through crop diversification, maintenance of permanent
pasture, and the preservation of environmental reservoirs and landscapes. This will
presumably involve a move towards delivering incentives through individual voluntary
agreements that focus on the particular attributes of specific areas of land (emphasis
supplied).

THE LANGUAGE OF NATURE CONSERVATION

In its discussion of the purposes for which a conservation covenant may be created, the
Commission draws a distinction between the “natural environment, including flora and
fauna” and “natural resources”. This is symptomatic of what I believe to be a general
problem with some of the language in the Consultation Paper. I think that this needs to
be more closely aligned with European and international nature conservation discourse,
which increasingly views nature as a natural resource. This is particularly evident in the
UN Convention on Biological Diversity. It is also reflected in increasing
acknowledgement that ecosystems provide economically valuable services to human
beings (ecosystem services). The following quotation is taken from B. Lausche, D Farrier
et al, Legal Aspects of Conservation for Connectivity - A concept paper at the
intersection of biodiversity and climate change (forthcoming, 2013):
Biodiversity, natural ecosystems and ecosystem services underpin economic
development. Resilient natural systems help reduce vulnerabilities and disaster risk to
help human communities adapt to climate change. Biodiversity and ecosystems
contribute to material welfare and livelihoods, security, social relations, health, and
resilience in the face of global change, including climate change.

In this light, arguments for facilitating urban development through the destruction of
nature can also be presented as arguments for destroying natural resources. It then
becomes a question of whether urban development or nature is most valuable. The
discourse relating to nature conservation is increasingly economic.
PUBLIC OR PRIVATE?
The Commission needs to develop a consistent position on whether conservation
covenants are a private arrangement or an instrument of public policy. In para 6.58 the
Discussion Paper refers to “the private nature of conservation covenants”. But at other
times, it emphasises that the public interest is at stake (eg para 7.59). Particularly where
the covenantee is a public body there is a persuasive argument that there is a public
dimension. One thing that may flow from this is that the terms of agreements that have
been entered into should be available to members of the community, particularly where
incentives have been paid.
ENFORCEMENT
Given judicial reluctance to grant injunctions to enforce obligations that are uncertain
and/or require constant supervision (para 6.35), and the inadequacy of financial
compensation in the nature conservation context (para 6.43), enforcement of positive
obligations presents a significant challenge. At para 6.18, referring to its earlier
“Easements Report”, the Commission states that “[l]iability for positive obligations was
more simply dealt with, as a failure to act will clearly be attributable to the person or
persons who were supposed to carry out the activity”. In the nature conservation context,
however, the issue is more likely to be the adequacy of performance rather than failure to
act at all. It seems unlikely that complex land management obligations (such as those
envisaged in para 6.8 for the management of ancient woodlands, grasslands and lowland
heathland) will be capable of precise expression, particularly in a context where

considerable flexibility may be required – to take into account the impact of climate
change, for example.
In light of this, while fully supporting the availability of exemplary damages where
negative obligations are breached I do not believe that exemplary damages should be
available for failure to perform positive obligations (para 6.51). So far as positive
obligations are concerned, consideration should be given to introducing a procedure
which would allow the covenantee to go on to the land and to carry out obligations which
have not been performed, then charging the cost of performance to the covenantor who is
in breach. This does not, however, adequately address the issues of uncertainty and
flexibility identified above: there will still be a need for a process to resolve disputes
about whether performance was adequate. This process may well involve mediation, and
possibly arbitration, rather than judicial determination.
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Offsetting the impact of biodiversity on development
The National Farmers‟ Union represents more than 55,000 farming members in England and Wales. In
addition we have 41,000 countryside members with an interest in farming and the country. The NFU
welcomes the opportunity to respond to this Defra consultation „Offsetting the impact of biodiversity on
development‟.
Points of principle
 Our overarching recommendation is that a voluntary approach to biodiversity offsetting is
undertaken.
 The process or framework for offsetting must be as simple and as straightforward as possible.
 Farmers and landowners have a valuable role to play in providing land for offsetting and need to
be closely involved in any discussions about the design (or piloting) of any mechanism for
offsetting.
 The operation of offsetting should be properly tested or piloted before any formal system is
introduced.
 Offsetting should not undermine or compete with agri-environment schemes or should not
inadvertently breach double-funding regulations.
 Central guidance on offsetting (in terms of size, spatial location, habitat quality and practical
implementation) is needed. Guidance should be available and applicable to all those in the
supply chain - from buyers through to providers of offsets. Guidance for local authorities will
also be key.
Responses to questions posed in the consultation document
Biodiversity offsetting – do we need a different name?
The consultation documents asked our views on the term „biodiversity offsetting‟ and whether another
name may be needed, to avoid confusion. Generally, we are content with the name „biodiversity
offsetting‟. The only other option, as we see it, would be to use the name „conservation credits‟. The
word „credits‟ is perhaps more descriptive, and possibly more fitting but the problem or difficulty is that
most people now refer to the process as biodiversity „offsetting‟ and it is quickly becoming embedded in
the language used by the scientific community and policymakers. If the name was to change it should
be done shortly to avoid too much confusion.
Why is biodiversity off-setting being considered
Q: Do you agree with the four potential benefits identified above? Are there other benefits from
more consistent, and greater use, of offsetting? Are there any potential downsides to
offsetting?
These perhaps should be renamed to be „overarching objectives‟ rather than „benefits‟ as we are not
too sure whether it will always be possible to achieve these. For example, one of the benefits is listed
as „make the process of managing the impacts of development on biodiversity simpler for both local
authorities and developers‟. With the number of parties that could potentially be involved (developers,
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local authority, NGOs, habitat bank, technical experts, farmer/landowner, etc.), we do have concerns
that the process may actually be very complex and will not be as simple and straightforward as
envisaged. However, we do believe that „making the process simpler‟ should be an overarching
objective or aim of any offset.
Another one of the benefits is listed as „the development of a market in conservation projects would
keep costs of offsetting as low as possible‟. With a number of different parties and steps involved in the
process we also have concerns that offsetting could actually be quite costly to administer. But, again,
we are happy for this to be an aim; offsetting must be shown to be good value for money.
It‟s important to stress that we do not see this unlocking new money but instead simply redistributing
existing resources. Because of this, it important that these resources are wisely allocated and provide
genuine gains rather than simply a new mechanism for long-term funding to support existing habitat
projects.
There are a few additional points that should be borne in mind in the development of any offsetting
mechanism: Biodiversity offsetting must not undermine agri-environment schemes, or put anything in place
that would be in competition with them. Farmers and land managers are now growing
increasingly familiar with these schemes and it is absolutely essential to retain stability, enabling
the schemes to become further established and crucially allowing them to have been given a
sufficient chance to deliver. Therefore, any proposals should be complementary and must avoid
detracting from what has already been achieved in terms of uptake and engagement. Further,
the success of the Campaign for the Farmed Environment, which sets out the agricultural
industry‟s approach to re-capturing the environmental benefits of set-aside, relies on farmers
maintaining their involvement and commitment to agri-environment schemes.
 It should not inadvertently breach double-funding regulations. Therefore, it is crucial that any
activities or projects that could potentially be supported via an offset should not duplicate
activities already receiving government funded support.
Q: Are there better ways of achieving government’s goals for minimising the impacts of
development on biodiversity than the approach suggested here?
We view offsetting as one in a range of mechanisms by which government can act to help minimise the
loss of biodiversity.
Offsetting appears to be an attractive concept (although as we acknowledge above, we do recognise
that it is likely to be a complex process) and could offer opportunities, and a financial benefit, to some
farmers and landowners.
As we have stated above, agri-environment schemes are widely recognised by farmers and are
recognised as a key mechanism is the delivery of a number of environmental benefits including
improvements in biodiversity but government is the sole „buyer‟ for these environmental goods and
services and farmers are offered the cost price for environmental work („income foregone‟) rather than
the value of the benefits provided. Our interest in offsetting that it is a market-based approach to
addressing biodiversity loss and one which should better value biodiversity loss.
We agree with the proposal that the operation of offsetting should be properly tested or piloted before
any formal system is introduced. Farmers and landowners have a valuable role to play in providing
land for offsetting and need to be closely involved in any discussions about the design (or piloting) of
any mechanism for offsetting.
Q: How can we recognise the range of potential benefits from restoring habitats, without over
complicating offsetting? Local strategies for locating offsets in the right area to deliver local
priorities (such as protection of watercourses) could be one way of achieving this link with
other priorities but are there others?
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We believe that the easiest and most simple approach would be to follow local strategies for locating
offsets in the right area to deliver local priorities.
The basic process
Q: Do you think the suggested process described above, using Section 106, could work for
offsetting? We think this approach could give developers more clarity about what they’re
required to do on biodiversity earlier in the planning process – do you agree?
Q: What other mechanisms could underpin the delivery of greater use of offsetting, either
existing planning tools such as the Community Infrastructure Levy or other means? How could
this work?
The Defra consultation papers do not appear to take into account the advice contained in the DCLG
note “The Community Infrastructure Levy An Overview”. This states that “The Government has decided
that this tariff based approach provides the best framework to fund new infrastructure to unlock land for
growth. The Community Infrastructure Levy (CIL) is fairer, faster and more transparent than the system
of planning obligations which causes delay as a result of lengthy negotiations”. This combined with the
proposed amendments to the CIL in the Localism Bill which will allow expenditure on maintenance of
capital assets means this is a better process on which to base the funding of biodiversity offsetting.
In assessing the development needs for its area a local authority will take into account the overall
impact on biodiversity and what offsetting (if any) needs to be carried out to ensure there is no net loss
of biodiversity. This will form part of the overall strategy of the plan. The cost of the biodiversity
offsetting can be assessed and allowed for in the calculations for setting the CIL rate.
By setting out in their infrastructure plan a strategic framework for biodiversity with costings as part of
the CIL this will provide a certain income stream over the plan period. It will also may clear what new
sites need to be provided and in what quantity.
This will not be a site by site assessment which will reduce the amount of time and regulation required.
It would also leave it to local authorities in preparing core strategies what priority to give to the objective
of „no net loss‟ of biodiversity. It would be a matter for central government to decide how firmly they
wished to frame advice within the proposed National planning Policy Framework.
Use of Section 106 agreements is considered to be a retrograde step and may be contrary to Sections
122 and 123 of the CIL regulations as money collected from a number of different permissions will not
be able to be used to fund one overall project.
Using Section 106 money also raises the issue that every site would have to be assessed unless a
minimum site level was set as proposed in the consultation document. This would have to be an
arbitrary cut off as biodiversity interest is not necessarily related to site size.
The scale
Q: What kind of scale do you think would be needed for offsetting to work most effectively?
What existing groups, forums and mechanisms could work with groups of local authorities to
develop strategies for offsetting in a particular area? How could local communities be
involved? What skills and resources would be needed at local level to make this work?
Defining scale is complex because in some cases even a small amount of well-located habitat very
close to the site which is undergoing development can be extremely effective in supporting species. In
this sort of case, decision making could be achieved at a relatively local such as a Parish or Ward scale
or even directly between an individual landowners and developer where opportunities arise. However,
offsets could also create the opportunity to link small habitat patches into larger networks by providing a
stepping stones for movement between larger established populations (as set out in the Making Space
for Nature Report). Here, there may be advantages for spatial coordination over a much wider
landscape which could involve a number of Parishes or even several adjoining counties (whether it
would be best for a number of Districts to co-operate must be a matter of local discretion. There are a
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number of examples where local authorities are producing Joint Core strategies. It should be noted in
terms of co-operation the Localism Bill includes a „Duty to Co-operate‟ but it is not clear how this might
work in practice). Overarching this is another level of activity, where by several credits can be banked
as part of a more ambitious plans for habitat restoration or creation which could be several miles or
even hundreds of miles from where the development originally generating the credits was located. All
these scales of activity have the potential to require the involvement of different groups from local
through to national. Therefore we believe that it will be the availability of resource, time and
importantly access to information that are likely to limit the actual scale of active
participation. Some parishes, forums and interest groups will have more time and opportunity to
influence than others and without clear guidance this could potentially lead to a possible distortion of
activity on the ground.
We believe that there will be a role for central source of independent and trusted advice to those
wishing to participate in the purchasing, selling or even banking of credits. Local Wildlife Trusts
and partnerships have been suggested as a possible candidate for this role and is potentially a popular
choice in keeping with localism and fulfilling the need to involve Big Society. However, there is a
danger here that not all LWT‟s be equally well placed to carry out this responsibility and a join-up with
regional and national strategic plans and priorities would be essential. Individual District Councils may
also lack capacity so there may be some advantage in pooling resources between clusters of such
Councils to provide this central point of local contact.
The myriad of information currently emerging on landscape scale approaches to habitat creations and
restoration is impenetrable to the majority of society, even those relatively closely involved. This
presents a huge task for practical interpretation by those on the ground such that conflicts and
opportunities are identified. For example, we see concepts such as Integrated Biodiversity Delivery
Areas (IBDAs), Ecological Restoration Zones (ERZ‟s) championed by the Lawton (Making Space for
Nature) Review, HLS target areas, as well as an existing network of numerous designated sites
(AONB‟s, SSSI‟s, Local Wildlife Sites, etc.). Added to this are a number of existing BAP targets and
landscape scale projects with potentially competing needs (Natural England‟s LIANE project has
identified over a 1000 such projects nationally to date), and over laying all this are overarching
obligations such as Nitrate Vulnerable Zone‟s and Water Framework Directive that need to be woven
into any landscape management considerations.
If, as suggested, that the amount of off-setting is set out in the Core Strategy then existing groups
should know where and how to get involved in the process to help Local Authorities develop a
biodiversity strategy. This is a statutory process that must include public consultation and a public
inquiry to test the draft policies. It has to be assumed that Local Authorities will wish to make use of the
skills available in voluntary organisations (and other stakeholders) to assist this process, which would fit
with the government‟s localism agenda.
Providing and managing
Q: Would you be interested in providing offsets? What support would you need to make this
possible for you? In particular, if you are a developer that has experience of delivering net gain
for biodiversity, we would be interested to learn more about these examples.
Although the NFU, as an organisation, may not provide offsets, some of our members may well take up
the opportunity to be a provider of offsets. Farmers may form a group, or alternatively, they may work
closely as individuals with organisations (such as a Local Wildlife Trust) to provide offsets. Each
particular offsetting case will be slightly different but clarity about outcomes (e.g. what scale, level of
habitat restoration, etc is needed) will be important. Guidance for offset providers will be important.
We do have concerns about whether those offering land for offsetting/banking will have the necessary
financial tools in place to accommodate the requirement for providing habitat in perpetuity. Indeed we
have some difficulty in defining what is meant by “in perpetuity” as this appears to be interpreted
differently by different stakeholders and has potential legal implications for the landowner. There are
already examples of covenants being used to guarantee specific long-term management of land (e.g.
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Westcountry Rivers Trust). Given that agreements of in excess of 20/25 years are being mentioned,
then this could be an attractive option for some of our members, but it‟s a long-term commitment in
volatile times for markets. Land tenure could also present a problem for those with tenancies interested
in offsetting or with a landlord who is considering entering land into an offset agreement.
Q: If your organisation might want to obtain offsets, what would you look for in a potential
provider?
No comment.
Q: What rules could be needed to govern habitat banking?
A habitat bank could potentially play a number of different roles, including identifying and sourcing
suitable land, „banking‟ the funds from the developer but also monitoring the progress and success of
offsetting schemes. Given the different but important roles a habitat bank may play, it would have to be
shown to be accredited (to standards in an appropriate scheme) and independently audited.
A monopoly situation, where only one habitat bank exists, must be avoided at all costs.
Q: Which organisations could be well-placed to carry out monitoring of offset sites?
We believe that trained ecologists would be well-placed to provide independent expert advice to help
evaluate or monitor offset sites.
Standards and registry
Q: What aspects of offsetting do you think would need some kind of central guidance or
standards? Who is best placed to provide this?
If offsetting does become a measure in the future at the very least a code of best practice may be
needed to oversee fair play and transparency for those considering entering into agreement to carry out
offset and avoid perverse outcomes. Whilst offsetting should be allowed to have a certain degree of
freedom and localism in decision making, we firmly believe in the need for locally available central
guidance on offsetting (in terms of size, spatial location, habitat quality and practical implementation).
Guidance should be available and applicable to all those in the supply chain - from buyers through to
providers of offsets. Local authorities often lack in-house expertise on biodiversity and guidance on
their role will also be key.
Agreeing central guidance on a simple and transparent tariff system will also be essential. A
code of practice would ensure that there was basic guidance for small scale direct transactions that
don‟t necessarily have to go through a formal broker between say a developer and an individual
landowner. Given the potential for farmers/landowners to undervalue the financial costs of any habitat
creation or restoration agreement entered into, then a 3rd party or broker may be essential to carry risk
and ensure realistic estimates are agreed.
We can see a need to keep a central register of offsetting schemes. This protects the credibility and
integrity of the process. Such a national register would both provide a measure to monitoring progress
habitat restoration/creation activities and a mechanism to view these gains in terms of how they stack
up against national BAP targets. A register would also provide transparency for all parties wishing to
participate in offsetting. However, it is worth bearing in mind that if there is to be a national registry then
to be effective it would have to be mandatory register imposed by statute. This would presumably
require a whole set of regulations which run counter to the philosophy of the Government which is to
reduce regulation.
However, if offsetting areas were to be set out in local authority Core Strategies then this could provide
an overall assessment of the success or otherwise of the offsetting approach. On this basis there may
be no need for a central registry. At present there is guidance to local authorities on planning issues but
it is a matter for each authority to determine what policies they should adopt in Core Strategies and how
it should be applied to individual planning applications. This option would support a voluntary approach
to offsetting.
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Thresholds
Q: Would a payment in lieu be appropriate in some situations? What would a sensible impact
threshold look like?
One of the advantages of using the Community Infrastructure Levy is that there would be no need for
individual assessments as there is a set levy for each development.
How could we calculate what offsets are required?
Q: How would an approach to offsetting fit with revised planning guidance?
Presumably guidance will form part of the National Planning Policy Statement which is will replace all
planning policy statements including PPS 9. This is intended to be “localist in its approach” and “used
as a mechanism for delivering Government objectives only where it is relevant, proportionate and
effective to do so.” (Greg Clarke House of Commons 20 Dec 2011). It would therefore be a question of
how firmly the Framework is worded. Local authorities „must have regard to, „national policies and
advice contained in guidance issued by the Secretary of State‟. This does not mean they have to
slavishly follow that guidance but they would have to justify why they chose a policy at odds with the
guidance.
The only way of enforcing „no net loss‟ of biodiversity would be to make it a statutory requirement for
local authorities in all their planning decisions.
The tariff bands
It‟s not clear why multiples of eight have been used. A simple 1, 2, 3 could be used, or 10, 20, 30, so
less numerate people find it easier to multiply up their points total, and fewer mistakes are made.
The “type of offset” column is not clearly explained. Why are some types or land required to trade up
and others don‟t need to? Could this not be dealt with in the points required section? For example if
“medium” quality land was destroyed you must replace it with 18 points (when a recreation of medium
quality land was only worth 16 points).
We are unsure why the habitats have been split into 4 levels. We think that this is simply an arbitrary
division, but we are unsure why such crude division of habitat quality/value has been used. Is it just for
simplicity for ease of use by a layperson (which could actually end up being quite distortive on the
ground when you start adding area multipliers and risk multipliers), is it purely for illustrative purposes
for this consultation, or are more subtle divisions of habitat planned? Further explanation is needed.
Multipliers
Who will decide on which multipliers to use? Multipliers for each area are presumably quite variable due
to a number of factors such as the soil type (and indigenous weed burden) on the offset site which can
add significant cost and risk to success, local hydrology of a site and importantly the technical
experience of the offset provider etc., so it would be impossible to have one national set of multipliers.
How will this be audited? If, for example, double the area required was set up in order to mitigate risk,
but all of the area resulted in successful habitat creation, would the owner be able to sell off the excess
credits?
Another way of doing a similar thing is to multiply the number of points by the probability of the required
level of habitat being achieved to give an expected points total. For example if there was a 50% chance
of achieving a high, 24 point habitat then the expected points would be 12 (24 multiplied by 50/100).
The advantage of this method is that the relationship with probability of achievement is completely
transparent.
Example 3
This example is explained poorly, and may in fact be wrong (but the explanation is so unclear it leaves
the reader wondering!).
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Firstly, it appears that there is a typo in the first two lines, as the land lost is initially referred to as
arable, and then grassland.
In option1 it isn‟t clear why the replacement land, which is of a higher quality, has the same points per
hectare as the low quality land it is replacing. This may have something to do with the “type of offset”
column, which was not explained earlier.
In option 2 it‟s unclear how many points the new BAP habitat will be worth. Is it 8, or is it 24? The
calculation appears to use 8, which is why 12 hectares of habitat is required. If this is actually how the
system is going to work then there is no point having a points system at all, as it is a simple case of
swapping like with like, and perhaps putting in a minimum habitat standard. Given that management
costs of the high quality options as well as risk factors are both likely to higher compared to low quality
options, it seems difficult to envisage a situation when developers will choose to create high quality
habitat.
Given that it is difficult to interpret whether the worked example is right or wrong, it would seem
necessary to have a section on points that would be awarded for habitat creation.
How much would off-setting cost:
General comments
Costing
The paper initially sets out a way of costing the land using just the value of agricultural land, but refrains
from having any discussion or inclusion of the management costs until half way down the paper which
leaves the reader wondering whether Defra will consider these costs at all! This cost is equally
important to the make-up of the policy, and will determine whether higher level habitats are likely to be
created, or a large area of low quality habitats. Ideally a table showing the management costs for the
different types of habitat, as set out in the metric tariff bands table, discussed above would be ideal.
Confusingly the paper uses 2 different estimates of land costs. It would be sensible to discuss this, and
use the best one throughout.
In general, the paper could have been better structured by setting out the whole costing from beginning
to end, and then, through the questions, highlighting the assumptions used.
Land required
The paper assumes that for every hectare of land developed, one hectare must be used in offsetting. It
is suggested that due to risk of failure of habitat establishment, that it is possible that more land maybe
needed for habitat creation, than that which is developed.
However, by aiming to create the new habitat to a higher standard, the risk of having a net loss can be
mitigated, as the higher requirements will mean that if those who fail to meet them mare more likely to
be above the standards of the old (destroyed) habitats.
The paper on offsets appears to suggest that there are different values assigned to habitats, but these
are not reflected in this paper.
Responses to specific questions
1. Land area required for offsetting
We question the assumption that just half of total development (9950ha) requires offsetting (i.e.
4775has) as it effectively means that just 11% of brownfield will need off setting. According to the text
green field takes up 44% (or 4202ha) of all development. Assuming that for that each greenfield
hectare requires one hectare of offset, then this will leave just 573 hectares of land to offset brownfield
land. Given that 56% of all development happens on brownfield land then 5348 hectares of brown field
development will be offset by just 573 has (or 0.11 hectares of offset per one hectare of developed
land).
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Defra must provide a reference for their figure for average annual area developed (9550 has).
2. What sort of habitats should be used to calculate
The habitats used should match up with the tariff band system (as described in “how might we calculate
what tariffs are required” paper). This will help establish where the costs lie.
3. How much offsetting should we assume would replace a hectare of developed land
The paper assumes that for every hectare of land developed, one hectare must be used in offsetting. It
is suggested that due to risk of failure of habitat establishment, that it is possible that more land maybe
needed for habitat creation, than that which is developed.
However, the risk of habitat failure can be mitigated by aiming for a higher standard of habitat. In most
cases habitat setup will not fail completely, so there will be some benefit of attempting to set up the
habitat. Also many other habitat areas will not fail, and so the extra quality elsewhere will mitigate the
impacts of the habitat failures.
It seems like there is scope to develop such an approach, as discussed in the “how might we calculate
what offsets are required” section.
One area that we do believe is worth clarifying is the assumption that for every hectare or land
developed, one hectare of land is used in offsetting. We assume that means land changing from a
habitat or agricultural land to an urban use, but what about development that moves from arable field to
gold course? Or a new field of solar PV? Or a spatially tiny development (barn conversion, new
farmhouse)? In some of these cases, a 1:1 ratio may not be required. In addition, some clarification
may be needed as to what qualifies for offsetting and what won‟t require offsetting? Farmers as
developers will need some certainty.
4. How much will it cost to create on offset
Work needs to be done to provide a range of costs for different levels of habitat created. Also it needs
to be clear what are annual costs and what are one off costs. Without this information it is difficult to
comment further.
5. How long should we assume an offset lasts
It seems sensible to estimate the cost using 25 years of management fees, however if considering
gross margins these should be considered a cost into infinity as the land is unlikely to be able to be
brought back into production after 25 years of being an area of environmental importance. (N.B. as this
figure will be discounted, the present value of the annual cost will converge towards zero, meaning that
it will at some point become not worth including in the calculation).
6. Who might bear the costs
It is indeed likely that the landowner will bear the cost, although it depends how the cost is collected. If
it is collected through CIL, it is possible that it will come from a pot of money which would otherwise be
used for infrastructure projects. This could mean that local services are impacted.
Another possibility is that offsetting areas will be placed near the new developments allowing
developers to extract higher prices from those buying the new build houses. This might affect the ability
of the offsets to provide any kind of strategy to the areas offsets will occur in.
7. Could the cost be different in different places
By the very nature of the market for land, costs will be different around the country; however
management costs are likely to show a smaller differential from region to region. Depending on the
requirements of the policy (i.e. whether there will be a requirement to locate the offsetting area within
the locality of the development) this variation in costs could lead to some areas attracting large areas of
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offsetting. Alternatively if offsets must be in the locality, and there is already a situation where the
differential between land with planning permission and agriculture land is smaller, those areas will be
more disadvantaged by having to offset biodiversity locally.
8. How might suppliers of offsets raise money to provide them
For small scale providers (like farmers) it would be useful to have some form of common scheme where
the management payment could be stored and released. .
9. What happens if the assumptions change
It would have been really useful to provide per hectare costs here. The costs would be levied over the
hectares which have to be offset rather than the total area of hectares developed.
It is still not clear in this scenario whether the range of restoration costs used (650 to 900) are average
annual costs, or a one off lump sum which will pay average annual costs.
From the data provided I am unable to follow the calculations to get to the final result. (for example,
looking at a low scenario 25 per cent of developed hectares would need offsetting (0.25*9550=2,387
has) in my mind the total restoration cost should be 2387 * 650 (cost per hectare), which gives a value
of £1.6m, although the table suggests the answer is £5m.
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The NFU represents more than 55,000 farming and growing members and in addition some 40,000
countryside members with an interest in the countryside and rural affairs.

Law Commission Consultation – Conservation Covenants
We have sought to address all of the questions within the consultation paper. In addition, we have a
number of general views that we believe it would be appropriate to outline initially:













The NFU agrees that any conservation covenant should be voluntary, that is to say that these
should be voluntary private agreements between individuals and responsible bodies.
We have reservations about the extension of agreements between individuals and conservation
organisations. Please see our comments in the body of the response as to how we propose
these could be dealt with. If these are proposed then clarity is needed on the criteria used to
assess whether a body or organisation would be deemed appropriate to hold and enforce such
an agreement.
Adequate safeguards need to be in place to allow for a number of future scenarios that include
modification, changes in priority or purpose of the land, to ensure protection for our
members. These covenants should not restrict, and should allow, future development.
Defra has not outlined its intentions clearly for the use of biodiversity offsetting so we are
concerned that we are putting in place a new legal framework before we have certainty on the
potential, extent, and type of biodiversity off-setting agreements that it may want to put in place /
or any assessment of the potential use of conservation covenants for other related purposes.
Farmers are subject to considerable regulation from European and domestic legislation, much
of which relates to environmental matters. This is likely to be a factor when farmers are
considering whether or not to enter into additional obligations through private conservation
covenant arrangements.
The importance of the Common Agricultural Policy (CAP) and any requirements flowing from
schemes under the CAP should not be ignored. Farmers in England and Wales are already
subject to cross compliance requirements under the Single Payment Scheme, and many also
enter into agri-environment schemes at various levels, which prescribe additional environmental
requirements for the management of land. Any conservation covenants must not contradict the
requirements of the existing CAP schemes, and must be flexible enough to cope with the
changes that are made to the CAP schemes from time to time.
We have concerns that the introduction of conservation covenants could add to the complex
legal landscape that already exists alongside European and domestic land designations, and
therefore may deter farmers as a result. .
At present, farmers wishing to undertake measures that would be beneficial for the environment
have a number of vehicles they can use to achieve those aims. They can take part in voluntary
schemes like the Campaign for Farmed Environment; they can enter into contracts with third
parties under which they agree to undertake measures for consideration; and they can
voluntarily enter into agri-enviroment schemes under the CAP. Given that all of these options
are already open to farmers, it is difficult to see why a farmer would want to enter into a
conservation covenant in the format proposed by this consultation (i.e. that would bind
successors in title, that would exist in perpetuity, and that would be very restrictive in terms of
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the future use of the land). In order to make these covenants appealing to farmers, the legal
framework for these covenants needs to be as flexible as possible for the farmer. Farmers need
to be able to adapt their businesses to future challenges, and a legal framework for covenants
that doesn’t meet this need is unlikely to be seen as an attractive option for farmers.
We invite views from consultees on ways in which they could use conservation covenants to
conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
The NFU would agree with the suggested uses as outlined in the consultation paper. We are aware of
a number of these scenarios which are already being undertaken without conservation covenants being
put in place. So, for example, we know of situations where water companies and farmers are working
in agreement to make changes to land management practices to make improvements in water quality.
We would be interested to hear from consultees about legal mechanisms they have used to
secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
The NFU as an organisation does not seek to secure conservation covenants. However the NFU is
aware of situations where actions are already being undertaken without conservation covenants being
put in place, as outlined above.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
The NFU has previously provided a comprehensive response to the DEFRA consultation on
biodiversity offsetting. A copy of this is annexed to this consultation for the Law Commission’s
reference.
We are yet to be fully informed of the Government’s intentions for biodiversity off-setting. Having
considered biodiversity offsetting in the context of conservation covenants, it would appear to us that
there might be the need to set up a different framework for biodiversity offsetting.
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Our view in terms of the general concept of conservation covenants is that they should be voluntary
and as flexible as possible as to the circumstances and needs of the landowner. Given this, we do not
believe that such covenants should exist in perpetuity and bind successors in title, but should offer
flexibility as to the conservation requirements and the duration of the obligations.
The NFU is unsure about the extent to which offsetting might be taken up by its membership, if, as
proposed, it will be in perpetuity. We can see that this type of long term agreement will be off-putting to
a number of our members – to bind their land into a particular type of management or land use for long
periods of time may not suit their circumstances. If, for example, farmers could offset and continue
farming productively at the same time (similar to the agri-environment agreements), this would probably
be quite attractive but if offsetting involves setting aside large areas for habitat recreation, it may not be
as attractive.
What we can say at the moment is that it would vary as between circumstances as to whether farmers
would be interested in entering into a conservation covenant – it would depend on their interests and
particular business circumstances. We are of the view that it would be prudent to investigate not only
the barriers to developers entering into off-setting, but also the barriers to farmers and landowners.
The Habitats Directive affords the greatest protection for EU designated habitats and species. We
should add that in our view, biodiversity offsets should not seek to exceed the requirements of the
Habitats Directive and compensatory habitat.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
We have concerns about the potential for conservation covenants to bind successors in title, with what
could be potentially burdensome obligations or restrictions. Whilst we accept that some statutory
agreements such as agri-environment agreements made under section 7 of the Natural Environment
and Rural Communities Act 2000 do bind successors in title, these agreements are for a term of five or
ten years. They do not exist for lengthy terms, nor do they exist in perpetuity.
In addition, agri-environment schemes provide for a regular payment to the landowner in return for
compliance with the scheme.
We believe that in binding successors in title, conservations covenants will be viewed as highly
restrictive to farmers and therefore this may deter them from entering into them. Not only could
conservation covenants create difficulties in terms of the adaptation of farming practices, business
flexibility and succession planning, but they could also create a significant block to future development
on land.

The voice of British farming
Although every effort has been made to ensure accuracy, neither the NFU
nor the author can accept liability for errors and or omissions. © NFU

Page 4

NFU Consultation Response

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
The NFU does not have any experiences of the Scottish system.
We provisionally propose that the holder of a freehold estate in land, or of a leasehold term with
at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
In the event that conservation covenants are introduced, the NFU agrees that they should be available
to freehold owners of land. However, the NFU has reservations regarding the extension of this right to
tenants. We are concerned that in the context of agricultural tenancies, should tenants have the ability
to enter into such covenants then this could have a negative impact on land values and could
potentially have considerable adverse impacts on the landlord/future tenant’s use of the land.
A covenant in this situation might permanently remove agricultural land from production, and the
continuing restrictions/obligations may be considered to be overly burdensome for the landlord and
successive tenants. In addition, given that conservation covenants are proposed to be binding upon
successors in title, we are concerned that the covenant would result in an inability for the successive
tenant/ landlord to adapt to changing farming practices.
In the context of agricultural tenancies, Farm Business Tenancies (post 1995 tenancies) would not
generally provide the tenant with the power within the lease to enter into such obligations, without the
prior agreement of the landlord. Tenant farmers who have the benefit of an Agricultural Holdings Act
tenancy might have a greater degree of autonomy in this context given that AHA tenancies are three
generation tenancies.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at paragraph
4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
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The NFU agrees that the Secretary of State should have the power to enter into conservation
covenants, together with public bodies whose objects include some or all conservation purposes (as
outlined in the consultation paper). We agree that it would be rational for public bodies such as Natural
England and the Environment Agency, as well as Local Authorities to be nominated ‘responsible
bodies’.
The NFU does have reservations about the proposition that charities should be able to be nominated
‘responsible bodies’. Our principles concerns are with successors (what happens when the charity
ceases to exist?) and with objectivity and impartiality.
Charitable objects are inherently broad, and might not identify the true nature of the charity’s activities.
We would suggest that the charity might have to display to the Secretary of State in an application,
evidence of existing charitable work in this area, and satisfy the Secretary of State as to the extent to
which the creation of conservation covenants is within the objects of the charity, and is an element of its
existing, and continuing activities.
In our view, all conservation covenants should be entered into between the landowner and the
Secretary of State (or a public body or agency authorised by the Secretary of State for this purpose).
Charities wanting to see the creation of conservation covenants should ask the landowner to enter into
such an agreement with the Secretary of State. This provides a check and balance on the agreement –
the Secretary of State can review it and ensure that it meets the requirements of the statutory
framework – and it also gives reassurance to the landowner as to the continuity of the entity with whom
he has covenanted. It also reassures the landowner that any enforcement action will be objective and
impartial, and not driven by a third party’s aims (which may vary over time).
If charities were permitted to be responsible bodies, we believe that there should be further
requirements imposed on charities, in addition to obligation for the charity to have some or all of the
conservation purposes as its objects. Such requirements would need further consultation, but should
provide safeguards and checks and balances to reassure landowners.
We invite views from consultees on whether there is a case for giving the Secretary of State and
the Welsh Ministers the power to include for-profit companies whose objects include some or
all of the purposes set out at paragraph 4.40 as responsible bodies.
Consultation Paper, Chapter 4, paragraph 4.24
The NFU has serious concerns about for-profit companies being given the power to enter into
conservation covenants with private landowners. Private limited companies are easily created, with
broad company objects within constitutions.
In the NFU’s view, all agreements should be between the landowner and the Secretary of State (see
our comments in relation to charities, above), although they might be created at the instigation of a forprofit company.
If for-profit companies were permitted to be responsible bodies, we believe that further assessment
criteria should be applied to such companies seeking to be nominated by the Secretary of State. Our
concerns include those relating to the on-going monitoring and management of the land, and the
approach of private for-profit organisations to enforcement against landowners, as well as issues about
succession. At the very least we believe that statutory criteria should be developed which should be
met in order for for-profit companies to apply to the Secretary of State to be deemed a ‘responsible
body’.
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We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
In terms of the transferability of the benefit of conservation covenants between one responsible body to
another we would accept that covenants could be transferred between public bodies in the event of a
constitutional change to those bodies and their powers. However, we would have concerns about the
voluntary transfer of benefits of the covenants as between two very different responsible bodies. Such
bodies might have different approaches to the enforcement and monitoring of land sites and it could
well have a detrimental impact on landowners. If, in the event that covenants could be transferred
between bodies we believe that at such point a trigger should exist to enable the landowner to
discharge the covenant agreement or at the very least make representations in respect of any transfer.
We would strongly resist the ability for conservation covenants to be transferred as between public
bodies and private bodies.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
In the event that a responsible body ceases to exist, and where that responsible body was a public
body, in our view the benefit of the covenant should revert to the Secretary of State.
Notwithstanding our comments above, should the conservation covenant have been entered into
between a private body or charity and the landowner, then in the event of the private body ceasing to
exist, the covenant and its obligations should cease. In our view the landowner should be allowed to
make an application to the Lands Tribunal for the discharge of the covenant from the land.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
In the NFU’s view the creation of an obligation to do something on the land for the public benefit to
‘enhance’ a feature is arguably a step too far. What might be deemed to be for the public benefit for
enhancement purposes at the time of entering into the covenant could well change considerably in
time.
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If covenants were to be created to include this we query in what way monitoring of the effectiveness of
‘enhancement’ might be carried out. How will it be evaluated? Overly burdensome positive obligations
could create serious difficulties for future landowners given that successors in title might be bound by
the covenants.
We invite views from consultees as to whether a scheme of conservation covenants for England
and Wales should include any form of public oversight for the creation of new conservation
covenants.
Consultation Paper, Chapter 4, paragraph 4.49
The NFU does not see any merit in including public oversight in any scheme of conservation
covenants. Whilst the wider theoretical perspective in creating such covenants is the ‘public benefit’,
the covenants are private legal agreements between the responsible body and the landowner.
Flexibility as to the terms of the covenant should be maintained and the terms of the covenant should
not in our view be influenced by public opinion. The terms of the covenant will be circumstance and
site specific.
There should, however, be ‘oversight’ from an independent professional adviser to the landowner.
Under the proposals set out in this consultation, landowners are potentially going to create extensive
obligations that will run with their land. It should be a requirement that all landowners entering into
conservation covenants are advised by an independent Solicitor of the implications for them, and their
successors, of entering into the covenant. No conservation covenant should be valid without it being
accompanied by a certificate from an independent Solicitor to the effect that the landowner had been
independently advised of the implications of entering into that covenant.
We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
We agree that ‘covenants’ in the strict proprietary legal sense are complex in creation and application
and therefore would not be the most suitable vehicle to achieve the outcome desired. We have
experience in the agricultural sector of statutory agreements through agri-environment schemes, and
these are generally acceptable to landowners. In our view, where responsible bodies are those
organisations in the public sector, then the creation of statutory burdens is acceptable. However, if
conservation covenants were able to be created between charities or for-profit private organisations
and landowners, then there is a case to say that contractual agreements might be more appropriate.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
It is the view of the NFU that a conservation covenant must at the very least be signed in writing by
both parties. We would suggest a step further; that the covenants should be executed by deed,
particularly if they are to exist in perpetuity and bind successors in title. Please also see our comments
above in relation to a requirement that the covenant be accompanied by a certificate from an
independent Solicitor to the effect that a landowner had been advised of the implications of entering
into the covenant, in order for the covenant to be valid and binding.
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We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
We have great reservations about the length of time to which these covenants will bind land. We
believe that should conservation covenants be introduced, then the covenants system should be fully
flexible as to the term of the agreements. In our view, a system that binds land in perpetuity could be
very unappealing to farmers. In terms of agricultural land, long term obligations or restrictions on land
use are often viewed as severely limiting opportunities for options in terms of future farming methods
and practices on the land in question.
The existence of a conservation covenant is also likely to have an impact on future farm diversification
considerations, as well as planning and development on the property. Any positive obligations within
conservation covenant might become severely onerous in the future; habitats change over time and
climate change could well have a progressive natural impact on the land in question.
Farmers are familiar with providing conservation benefits to land and are very successful custodians of
the environment. In agriculture, the common mechanism of delivery of environmental objectives is
through cross compliance requirements under the Single Payment Scheme and voluntary entry to agrienvironment schemes. Whilst we question whether there is a place for an additional scheme, we
believe that if introduced, conservation covenants should be as flexible as possible if they are to appeal
to agricultural landowners.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
In the interests of allowing flexibility in the negotiation of bespoke conservation covenants, we agree
that the obligations should not be limited in statute. However, there is clearly a balance to be achieved
and landowners will need to be fully aware of the obligations that they are committing to, the length of
time they will bind their land and the potential repercussions if they fail to comply with the obligations.
We therefore think that any statutory guidance should be as comprehensive as possible in order to
meet the balance between explaining the extent and form of likely obligations, without dictating
specifics.
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
The NFU agrees.
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We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation covenant
has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
We believe that in this situation a conservation covenant should be discharged and fresh covenants
entered into where the landowners agree to do so. In our view, the maintenance and management of a
sub-divided covenant would be practically impossible in many cases.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold conservation
covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
We believe that if conservation covenants are introduced, then non-statutory guidance with model
terms should certainly be developed. As explained in this document, we have concerns about the
introduction of covenants that exist as standard in perpetuity, and also bind successors in title. If
introduced in this form, such covenants would need to be drafted with care, with considerable
negotiation by both parties, and with professional input.
Please also see our comments above in relation to independent advice from a Solicitor for the
landowner.
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
In our view Government departments are the most appropriate bodies to form guidance on
conservation covenants. Conservation organisations would not be appropriate bodies to create such
guidance as they may have a vested interest. Guidance created by Government would be impartial and
therefore provide valuable assistance to both parties.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
In the event that conservation covenants are introduced, we agree that they would need to be
registered to provide potential purchasers of the land with notice of their existence. The local land
charges register would seem the most appropriate registration mechanism for this.
We provisionally propose that there should not be a statutory requirement for central recording
of conservation covenants; but that responsible bodies should be encouraged to publish this
information voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
We agree that to require those entering into covenants to record them centrally, would be overly
burdensome. We do not agree that responsible bodies should be obliged to publish the detail of
conservation covenants publicly, as the covenants will be private agreements between the responsible
body and the landowner.
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Most responsible bodies will be subject to the provisions of the Freedom of Information Act 2000 and
the Environmental Information Regulations 2004 and information would be obtainable by the public
through this route. We do not feel that additional public disclosure would be at all necessary.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
The NFU does have concerns regarding the potential interaction between conservation covenants and
statutory designations. We are concerned that entering into a conservation covenant might then lead to
a wider designation of land and result in further, potentially burdensome, restrictions on farmers’
abilities to manage land. This issue will need to be considered further in detail. There might also be
issues regarding the requirements of the covenant; what would happen in the requirements of the
covenant conflicted with the requirements of a statutory designation?
We invite consultees’ views on how obligations under a conservation covenant should be
managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
In terms of the day to day management and monitoring of adherence to the covenant, in most cases we
would see that being carried out by the responsible body, on the terms agreed within the covenant.
However, we can see that there could be a place, in some circumstances, for an intermediary
organisation to be involved in the management or monitoring of a site. This would probably be case
specific, and would likely depend on there being an existing well-established relationship between the
intermediary organisation and the parties. We are aware of a current situation where the Rivers Trust
acts as an intermediary between landowners and a water company in a ‘payment for eco-system
services’ situation.
We agree with the comments provided in the consultation paper that potential management obligations
within a conservation covenant could range from the simple, to the highly complex, and that there are
circumstances where a covenant could not set out the full range of each party’s obligations. Given that
practices or techniques could vary over time, tying these down in the covenant may be unhelpfully
restrictive and a separate management agreement might be more practical for the parties.
In the event that detailed management agreements existed alongside covenants, we believe that any
applications to the Lands Tribunal for modifications or discharges of covenants should also apply to
management agreements. Therefore if a landowner had a legitimate requirement to modify the specific
obligations within a management agreement, and the modification could not be agreed between the
parties, then the landowner would have an opportunity to apply to the Lands Tribunal.
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We provisionally propose that the parties should be free to agree management actions as part
of a conservation covenant, but that no management powers should be provided for in the
statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
We believe that the parties should be offered the opportunity to contract and agree management
actions as they wish, depending on the nature, scale and length of term of the covenant. Whilst we
accept that the responsible party may wish to monitor the landowner’s compliance with the covenant,
we do not agree that responsible bodies should be given the statutory power to enter land.
Management and monitoring will undoubtedly vary on a case by case basis, and will be bespoke to the
site concerned. For example, the creation and maintenance of a wetland site, or large woodland, is
unlikely to require a greater degree of monitoring than a specific conservation site developed to provide
habitat for a rare or threatened species of bird. We therefore believe that management and monitoring
by the responsible body should be left to the discretion and negotiation of the parties.
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
In our view, a restrictive obligation under a conservation covenant would be breached simply by a
landowner doing something that the covenant prohibits and in respect of positive obligations, where the
obligation is not preformed. We believe that the inclusion of suffering someone else to carry out a
prohibited activity would take the definition of a breach too far. This might encompass actions on land
far beyond the control of the landowner, for example fly tipping or vandalism. In our view only actions
directly attributable to the landowner should be considered to be a breach of the injunction.
We provisionally propose that, on proof of a breach of a conservation covenant, the court
should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Whilst we accept that injunctive relief would ultimately be available to a responsible body in respect of a
breach of a conservation covenant, and the Court should have the power to issue a final injunction, in
our view, this should only be the case for the most serious of breaches. We do not think that the
consultation paper has explored other options and processes in sufficient detail, particularly
proportionality in any response to a breach.
In our view, there should be specific statutory steps that should be taken by the responsible body
before litigation is considered. Breaches of covenants could range from very minor incidents, with little
or no impact on the site (perhaps a reporting requirement, where that has been agreed by the parties),
to serious incidents.
In the most serious of circumstances, only an injunction might be appropriate, for example widespread
intentional on-going destruction of a site. However, in other circumstances, in our view the action taken
by the responsible body should be proportionate to the seriousness of the breach. In all but the most
serious of cases, responsible bodies should be required by statute to initially communicate the breach
to the landowner. This might be followed by the service of remedial notices by the responsible body
allowing time for the landowner to rectify the breach, or put forward suggestions as to methods of
rectification.
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We provisionally propose that the court should have the power to issue an interim injunction in
respect of a breach of a conservation covenant. In determining whether an interim injunction
should be issued, the court should be required to consider the public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Please see our answer to the above question. In addition, it is our view that the Court should follow the
American Cyanamid principles, but should not go further than this.
We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body.
We invite consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
We strongly disagree with the proposition that exemplary damages should be applicable in these
circumstances. In our view only compensatory damages are appropriate, and again we reiterate the
need to apply proportionality.
We provisionally propose that a statutory scheme for conservation covenants should not
include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
The Court should have be able to award damages in substitution for an injunction, but such a remedy
should only be available to the Court on the application of the landowner for the Court to use that
remedy.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has failed or is
unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
It is the NFU’s view that neither Government nor statutory conservation bodies should be given the
power to enforce conservation covenants where the landowner has failed or is unable to do so. The
covenant would be an agreement between the landowner and the responsible body only; the terms and
obligations having been negotiated individually between the two parties. On this basis, the agreement
should only be capable of being legally enforced as between the parties.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order remedies
in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
We agree with this, but subject to our comments above relating to pre-litigation steps and proportionate
action.
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We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
We agree.
We invite consultees’ views on whether the responsible body’s ability to discharge should be
limited to certain circumstances, and, if so, what circumstances would be appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Given that conservations covenants are likely to vary dramatically in form and content, we do not think
that it would be possible, or fair, to be prescriptive about the circumstances in which a covenant might
be discharged. Every case will have its own particular circumstances. However, statutory guidance as
proposed in the consultation might provide some examples of where discharge might be appropriate.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
We believe that the ability for a landowner to modify a conservation covenant (with the agreement of
the other party) is absolutely essential. In the context of agriculture, farmers need to be able to develop
new farming methods and practices, to adapt to changing climates, economies and business
structures. Obligations within a covenant might prescribe a particular way of managing the land, in time,
this method might become unnecessary and outdated and landowners should be given the ability to
modify the obligations accordingly.
Farmers are subject to a great deal of existing regulation in terms of the management of land, much of
which has its conception in Europe. The majority of farmers in England claim payments under the
Single Payment Scheme and are bound by cross compliance requirements under that scheme. Many of
the cross compliance requirements deal with the management of the land. In addition (as outlined
above), many [farmers] also choose to be part of agri-environment schemes. The Common Agricultural
Policy is likely to evolve and develop further in the future, and it is difficult to know how the European
regulatory landscape might appear in 10-15 years’ time. With this in mind, the possibility for
modification of conservation covenants must be available in order for farmers to ensure that they are
not inadvertently breaching any regulatory requirements flowing from Europe, and are also provided
with the opportunity to maximise their farming businesses, whilst also supporting the environment.
If landowners were not provided with the opportunity to modify covenants, then farmers might well be
deterred from entering into them, particularly long-term covenants or perpetual covenants.
Therefore, in the NFU’s view, landowners should be able to modify a conservation covenant with the
agreement of the other party, and in the absence of such agreement, should be able to apply to the
Lands Tribunal for a modification.
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We provisionally propose that where a responsible body in respect of a conservation covenant
acquires land which is subject to that covenant, the conservation covenant should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
We believe that in this situation, whilst the terms of any management agreement would cease in law,
the responsible body should continue to be bound by the obligations through the covenant, if the
general position for conservation covenants is that they are to bind successors in title. In our view this
should be outlined in statute for the purposes of clarity. However, please note our comments above
that these covenants should not, as a general rule, bind successors in title and exist in perpetuity.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have the power
to determine applications for the modification and discharge of statutory conservation
covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
We agree, provided the costs of any such application are not prohibitively expensive.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different site
which the landowner owns, and it is possible to create a new conservation covenant on that site
in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
We agree that the above circumstances should be available for consideration by the Land Tribunal. In
addition, we believe that there should be an option for the consideration of contractual frustration i.e.
where the covenant is so frustrated by events that performance of the agreement becomes impossible.
Whilst we accept that this might be captured by (1) above, we think that this should be specifically
outlined. It might cover extreme climate and weather changes, an outbreak of disease imposing
restrictions on farming, illness or death of the landowner or a dependent.
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Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the Lands
Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
No.
We provisionally propose that it should not be possible for a responsible body to apply to the
Lands Chamber of the Upper Tribunal for modification or discharge of a conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
The NFU agrees.
We provisionally propose that the existing jurisdiction of the court under section 84(2) of the
Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper
Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
The NFU agrees.
We provisionally propose that section 237 of the Town and Country Planning Act 1990 should
enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
The NFU agrees.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the public that are
not replicated in our provisional proposals for a statutory conservation covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
The NFU does not have a view on this.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced by a
statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We would agree, however we are cautious about any potential detrimental effect this could have on
existing forestry dedicated covenants.
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
The NFU agrees.
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Do consultees agree that conservation covenants will be more widely used in rural areas than
on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
Not necessarily. The NFU can see a role for covenants to be used in urban areas too – to maintain
areas for the benefit to the public.
We invite consultees to indicate how widely used conservation covenants would be in England
and Wales, or how frequently they might use covenants in the course of their work.
Consultation Paper, Chapter 9, paragraph 9.7
This is currently unknown. Biodiversity off-setting is proposed as a possible use of conservation
covenants but current Defra pilots to test the approach are still underway.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting? What
would the financial benefit of such an increase be (for example to developers or those working
in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
At the moment it is too soon to tell whether covenants will lead to an increase in opportunities for
development and resource management. There may be many barriers to biodiversity off-setting getting
off the ground. One of the concerns we have is the potential complexity of off-setting. This may well
deter farmers, particularly where there are multiple parties involved in the process including local
authorities and developers. Please also see our comments at the beginning of this document relating
to the lack of attractiveness to farmers of these covenants in the format proposed by this consultation.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural capital,
and enhancement of a green economy and better availability of recreational activity for the
public? We would welcome information consultees are able to provide on monetisation of these
benefits.
Consultation Paper, Chapter 9, paragraph 9.15
At the current time it is not possible to take an informed view on this, but generally please see our
comments at the beginning of this document relating to the lack of attractiveness to farmers of these
covenants in the format proposed by this consultation.
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
The NFU does not have a view on this.
Do consultees agree that removing the need for lease-back arrangements will reduce the costs
involved in protecting land? We invite consultees to provide us with details of specific costs
they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
The NFU does not have a view on this.
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We invite consultees to provide details of how a conservation covenant could affect the value of
land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
The NFU does have concerns about the potential impact of conservation covenants on land values.
We think that this could have a negative impact if covenants cover substantial land area, and are rigid
and inflexible, for example if they exist in perpetuity and bind successors in title.
Shorter term agreements, with the ability to modify or discharge as the landowner requires may present
less of a concern in terms of land values.
We invite consultees to provide details of the likely costs of managing a conservation covenant,
particularly where this can be drawn from existing management actions that they undertake or
are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
We are unable to provide figures for this as we have had no direct experience in this regard. In our
view, the management costs would be totally circumstance and site specific.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
We would hope that enforcement action against landowners would be rare. As outlined above, we
would like to see some form of dialogue between the parties and opportunities for remedial action being
presented to the landowner, before formal enforcement action is taken. We would hope that in
establishing a dialogue between the parties before litigation is considered, remedial action would take
place sooner, thus reducing the overall costs.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
The NFU does not have firm idea of the costs of enforcement action, although clearly having to resort
to proceedings in court is likely to be costly for both parties
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
The NFU does not have a view on this.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
The NFU does not have a view on this.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
The NFU does not have a view on this.
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Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
The NFU does not have a view on this.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
The NFU does not have a view as to the specific range of costs for applications; however we believe
that it is critical that applications to modify or discharge covenants are not cost prohibitive.
We invite views from consultees as to the likely increase in applications to the Lands Chamber
of the Upper Tribunal following the introduction of a statutory scheme for conservation
covenants.
Consultation Paper, Chapter 9, paragraph 9.43
In our view this is likely to be minimal.
Do consultees agree that conservation covenants provide benefits in terms of opportunities for
increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
In our view this will depend on the specifics of the covenant, and the specific management and
conservation obligations. Community engagement might be increased where landowners agree in
addition to provide access to the public over the covenanted land, for example where there is a large
area of managed woodland.
We invite consultees to advise us of areas which constitute likely costs or benefits of a
statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
The NFU has no view on the cost/benefit analysis of introducing such a scheme.
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LAW COMMISSION
CONSULTATION PAPER No 211

CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Mr David Lowe
Email address:

Postal address:
Warwickshire County Council
PO Box 43
Warwick
CV34 4SX
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
Warwickshire County Council

If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:
Not confidential

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
WCC is very interested in exploring delivery methods for its strategic natural and
historic heritage objectives and it sees Conservation Covenants could be one such
additional mechanism.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Section 39 of the Wildlife and Countryside Act offers a mechanism by which
agreements can be entered into by LAs for the purpose of conserving or enhancing
the natural beauty or amenity of land in its area. However, we cannot recall being
involved in such an agreement. Section 106 Agreements provide the other obvious
mechanism under which such binding obligations could be secured by LAs.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants (CCs) might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
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(1) Onsite mitigation and Offsite compensation is currently secured through either
conditions or section 106 agreements.
(2) Although, these are satisfactory they can be difficult to enact, monitor and
enforce.
(3) CCs would be a useful addition
(4) CCs have the potential to be a preferred mechanism for delivering compensation
as monitoring and enforcement can be ‘built’ into any management agreement.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
WCC agrees.

We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment

We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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WCC agrees.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
WCC agrees.

We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
WCC has no objections to this principle, however, it would seek assurances that forprofit companies would not be able to purchase property that they have secured a
CC upon, thereby negating the covenant. This would be outside the FOI and EIR
regulatory checks.
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
WCC agrees, but would suggest that this process be documented and registered in
conjunction with Chapter 5, paragraph 5.24 onwards.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
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(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
(1) Yes
(2) Secretary of State or Welsh Ministers whom have the ability to transfer the
responsibility to a new holder through an appropriate mechanism.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
WCC agrees. It would also like clarification that ‘to preserve, protect, restore or
enhance’ also includes the intention to ‘create’ natural environment features.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
WCC suggest that this is a pre-requisite for any responsible body as outlined in
Chapter 4, paragraph 4.22 and Chapter 4, paragraph 4.24.
In paragraph 2.24 page 12 there is reference that CCs could be used as ‘payments
for conservation’ and would suggest that this level of scrutiny is an absolute in this
respect. This is particularly relevant should an agreement be secured to promote
Ecosystem Services outcomes. For example, a landowner is paid to manage an area
of land to reduce diffuse pollution on fields a, b and c. This is potentially in reference
to https://www.gov.uk/government/publications/payments-for-ecosystem-servicespes-best-practice-guide
We provisionally propose that conservation covenants shall be statutory burdens
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on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
A statutory scheme is likely to be simpler and clearer for people to understand than
proprietary interests. It also avoids the commercial, negotiated nature of a contract or
Section 106 Agreement.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
WCC agrees.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
WCC agrees.

We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
WCC agrees.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
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WCC agrees.

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
WCC agrees.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
WCC agrees.

We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
WCC suggests that Government departments formulate the non-statutory guidance
through appropriate consultation with wider stakeholders.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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WCC reserves comment on this questions as it may place an additional burden on
Local Authorities be they chargeable or not. This is more burdensome on authority
areas that are two tiered.
WCC would seek clarification whether it will be a requirement for CCs as nonstatutory ‘designation’ to be shown within Local Planning documents as they may
become or be used as creating ‘areas of restraint’. This is unless CCs can be
negated through Planning legislation (Chapter 7 paragraph 7.4)
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
WCC agrees
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
No comment.
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
WCC suggests that management actions should be prescribed within an
accompanying management plan. This plan can be ‘altered’ by an agreed process as
detailed in the plan. This not only includes management practices but also financial
contributions.
WCC is concerned that changes to a management carries additional burdens that
need to be recovered. This will need to be explored as part of each agreement.

We provisionally propose that the parties should be free to agree management
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actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
WCC agrees. Please also refer to our comments above.

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
WCC agrees.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
WCC agrees.

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
WCC is concerned that a court injunction may not be adequate to cease a damaging
action. Environmental damage to both natural and historic features can be immediate
(e.g. ploughing of a field or demolition of a structure). Such actions could be
permanent in nature if not stopped immediately. WCC would like additional
mechanisms to be explored to reduce these scenarios from happening.

We provisionally propose that, on proof of a breach of a conservation covenant
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by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
WCC agrees. This compensation will need to cover administration burdens to any
responsible bodies and other bodies who have expended resources to limit breach
impacts or forward resolution activities. WCC would like to suggest that the court has
the ability to nominate an ‘overseeing’ body that has the power to ensure that any
court order is enacted.
We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
We agree, provided that compensatory or exemplary damages are available in the
circumstances set out in the consultation document.
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
WCC agrees. This is especially necessary where a management plan that
accompanies a CC does not adequately provide for this enforcement or there is a
dispute on the ‘meaning’ within the management plan.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
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WCC agrees (please see previous comments)

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
WCC agrees.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
WCC would suggest that the discharge should be in a written format and signed by
all responsible bodies. This could form part of the guidance document detailed in
Chapter 5, paragraph 5.21. This discharge document could be advertised through
appropriate established mechanisms and if there are any ‘disputes’ they could be
raised through the court mechanism described under Chapter 6 or Chapter 7,
paragraph 7.47 the Lands Chamber of the Upper Tribunal.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
WCC agrees.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
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WCC agrees. Please note comments under Chapter 4, paragraph 4.24

We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
WCC agrees.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
WCC agrees with the suggestion that the terminology with the above clauses are
appropriately defined. Perhaps this could be part of the guidance document.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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Yes. Where a CC is discharged prior to fulfilment of its objectives. For example,
where a CC is created to ensure that a planning permission results in a biodiversity
gain. Should the CC is discharged prior to fulfilment of this ‘gain’ the permission
could be challenged and reparations requested from the Local Planning Authority
(LPA). The LPA may need to seek compensation in such events.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
WCC is unsure regarding this aspect subject to comments within our response to
Consultation Paper, Chapter 7, paragraph 7.11.

We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
No comment.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
WCC agrees.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
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Our working knowledge of the NTA 1937 covenants is limited but they appear to
present an opportunity for “planning development” to be restricted. Presumably,
development could be restricted in a similar way by a Conservation Covenan

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
WCC has no comments

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
WCC agrees.

Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
WCC agrees, but there may be many circumstances that a character of an urban
historic or natural setting is protected, restored or enhanced through a CC.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
WCC suggests that CC could be widely used as part of its functions. This may
depend upon how resource intensive it is to create a CC.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
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those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
WCC agrees. Although the Biodiversity Offsetting Pilot in our area is still in its
infancy, it is suggested that CCs will enable appropriate and reasonable mechanisms
to encourage wildlife friendly land management that are financed at true costs to the
land owner.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
WCC agrees. Unfortunately, evidence to substantial this agreement is not available
but would note the finding of the National Ecosystem Assessment.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
WCC agrees.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
WCC agrees.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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The existence of a CC clearly has the potential to restrict the use of land, and impose
burdens on landowners that will have the effect of reducing land value. However,
they could potentially also have the effect of increasing the value of neighbouring
land by preserving the amenity value of the land subject to the covenant.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
WCC is currently investigating this as part of Biodiversity Offsetting and is unable to
assist in this request at this time.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
WCC hopes that at the CC are voluntary undertaking there will be little requirement
for enforcement. However, WCC reserves judgement once land is passed to
successors in title.

We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
We are unable to provide detailed costs, but this potentially involves expensive and
time consuming litigation. It would be expected that the legal costs of obtaining an
injunction to enforce compliance or damages could be anything from £1,500
upwards, although some of these costs may be recovered in the event of success.

Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
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WCC has no comments

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
WCC reserves judgement on this aspect.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
WCC disagrees
It is believed that should CCs be taken on within the LA planning functions there will
be a significant resource implications to ensure they are used and management
appropriately.

Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
WCC has no comments

We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
WCC is currently investigating this as part of Biodiversity Offsetting and is unable to
assist in this request at this time.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
WCC has no comments
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Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
WCC has no comments

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
WCC is currently investigating this as part of Biodiversity Offsetting and is unable to
assist in this request at this time.
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RSPB response to the consultation on “Conservation Covenants”
(June 2013)
Contact Details: Katharine Bolt (Senior Economist)

About the RSPB
The Royal Society for the Protection of Birds (the RSPB) is the largest wildlife conservation
organisation in Europe, with over one million members, which, for over 100 years, has been
at the forefront of campaigning for better laws/regulations to protect wildlife, special places,
and the wider environment. The RSPB’s policy and practical work covers a wide range of
issues including planning and regional policy, climate change, energy, marine issues, water
and agriculture.
We manage one of the largest conservation estates in the UK, covering c.151,000 hectares,
over half of which is owned by the RSPB. Our land is managed to conserve wildlife for its
own sake, and for our benefit, by providing ecosystem services that we all benefit from,
knowingly or not. Through our work we have vast experience in acquiring and disposing of
property, land, and rights.
Our response is divided into 2 sections. In the first we offer some general comments on
conservation covenants and on some general aspects of the consultation. In the second
section we respond directly to the specific questions asked.

General Comments
The RSPB welcomes the consultation and its proposals. We believe a new system of
conservation covenants in England and Wales would provide a useful additional mechanism
for protecting habitats and species. Indeed, new tools are needed if we are to arrest the sharp
decline in wildlife reported in the recent State of Nature. It found that the 60% of the 3,148
UK species assessed have declined over the last 50 years and 31% have declined strongly
(http://www.rspb.org.uk/Images/stateofnature_tcm9‐345839.pdf). Professor Sir John Lawton
and colleagues in their 2010 report to Defra ‘Making Space for Nature’ articulated what
needs to be done to enhance the coherence and resilience of England’s ecological network
and this can be summarised as ‘more, bigger, better and more joined’. At present, we lack the
right regulatory and incentive packages to achieve this.
While nature reserves and designated sites, including SSSIs, have a central role to play in
protecting habitat and wildlife these will (and should) only ever represent a relatively small
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proportion of total land area (c2‐3% and c10% respectively). A far larger area (we have
estimated at least 20% previously) needs to be managed sustainably for ecosystem service
conservation if we are not to further erode our stock of natural capital, particularly to
accommodate adaptation in response to climate change. As areas both inside and outside
these protected areas face ever growing pressures there is an increased need for landscape
scale ecosystem management. While conservation covenants will never replace the need for
nature reserves, they could play a useful role in enabling more effective and efficient
landscape scale conservation, providing value for money and greater permanence over
existing mechanisms.
To fully realise the potential benefits that could be delivered using conservation covenants,
links to funding streams will be necessary. This is the case in other countries where
covenants are widely used.
We consider that conservation covenants would be a key component of a viable biodiversity
offset system, should one be proposed. In particular, they provide a mechanism to secure
obligations in perpetuity. However, the consultation appears to misunderstand some of the
aspects of the current national level debate around offsets. These are discussed in more detail
in our responses to paragraph 9.11 and 9.15.
Finally, it is critically important that safeguards are in place to protect the credibility of
covenants. Therefore limiting their use to public bodies and major conservation
organisations is key.

Reponses to Consultation Questions
Chapter 2: Current Law and the Case for Reform
We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Land acquisition in its broadest sense is a key tool for delivering nature conservation.
To achieve this, the RSPB acquires land through a range of mechanisms from
freehold purchase to acquiring management licences and freehold rights. Currently
our nature reserves extend to 215 sites covering 151,000ha. The RSPB welcomes the
initiative for conservation covenants in England and Wales as an additional
mechanism for protecting threatened habitats and species:
As a potential alternative to land purchase
Conservation covenants could be a potentially cheaper route to land purchase but
the actual cost saving will be dependent on the extent of the covenant sought. Simple
covenants such as maintaining wild bird cover over farmland, preventing shooting
close to sensitive sites, or a wildlife friendly buffer around existing sites, would be
relatively easily achieved through a covenant and provide greater permanency and
potentially value for money over other mechanisms.
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Establishing larger ecological units through extending existing nature reserves has
greater ecological benefit than a network of small unconnected sites and covenants
could be a useful mechanism in achieving this. The role of covenants in achieving
landscape scale ecological management is discussed in more detail in the next bullet
point.
Covenants may be less useful where more complex habitat change is sought e.g.
from arable to wetland, requiring significant land use change and cost. In those
circumstances existing acquisition mechanisms would be more suitable given the
investment required in the site. However, we can envisage the RSPB acquiring land
freehold, restoring its habitat, and then reselling with in perpetuity covenants. While
the capital value of the land would be reduced by the association of a covenant, it
would provide the opportunity to recycle a proportion of the capital involved in the
original acquisition and use this to accomplish further restoration work elsewhere.
Currently, land acquisition through freehold purchase and lease is eligible for grant
funding from bodies such as Heritage Lottery Fund. We note that there is to be no
provision to link conservation covenants to financial incentives for landowners, such
as tax concessions, which is the case in other countries. Although conservation
covenants may be established through the wishes of a philanthropic landowner,
many others could be sought by conservation bodies or statutory undertakers who
may be required to make compensatory payments to landowners to secure a
covenant and who will have costs in managing and auditing covenant delivery. We
question whether statutory undertakers have the resources to manage a new tier of
conservation sites without additional resources. In addition, the failure to link
covenants to financial incentives may make them less attractive to landowners and
will necessitate further work with funding bodies to ensure that covenants are
eligible for existing and future funding streams.
For securing landscape scale ecological management
Landscape‐scale conservation is important for nature conservation in response to the
unprecedented pressures on our countryside. As our countryside comes under
pressure from increased crop production, housing and other developments we need
to help wildlife in the face of habitat loss and climate change. This needs to be done
by restoring ecological function across whole landscape units, rather than just
protecting limited nature reserves or sites. This means creating more habitats where
remnant areas have become too fragmented to support the species that depend on
them, which is particularly important for heathland and woodland.
The RSPB is tackling this issue through its “Futurescapes” programme. Landscape
scale conservation means restoring the hydrology of wetland complexes at a scale
that allows natural and sustainable water cycles to resume. It means ensuring that a
mosaic of habitats is put back, often integrated with other land uses such as farming,
forestry or housing, allowing wildlife to move through a landscape and thrive within
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it. At present there are limited mechanisms for delivering such a programme other
than through promoting existing agri‐environment schemes to landowners and
farmers, acquiring interests in property, or water company investment. These
interests come with responsibilities beyond delivering the conservation management.
Conservation covenants could be very helpful in securing project aims at least risk to
both parties involved.
Covenants should not be seen as an alternative to agri‐environment but may be used
as a complement to existing agreements, or may provide added value where land
may not qualify for agri‐environment schemes. There are current examples of where
covenants are used successfully alongside agri‐environment payments to secure
ongoing environmental land management (e.g. Grantchester Meadows–protected
from development through restrictive covenants purchased by a local charity in the
1930s; now managed under an HLS agreement by Trumpington Estate).
Covenants would need to be carefully constructed and the merits of payment to
landowners through a covenant for single conservation actions, such as not spraying
crops, should be weighed against the greater benefits of whole farms being accepted
into an agri‐environment grant scheme which provide grant funding and
professional monitoring and auditing through Natural England.
We assume that land subject to a conservation covenant will not affect that lands
eligibility for agri‐environment grant. This needs to be checked with Natural
England.
Disposals of land and property by Responsible Bodies
From time to time non‐operational land and surplus property may be sold by a
responsible body. The ability to make a disposal subject to a conservation covenant
would be helpful in ensuring that adequate safeguards can be included. This could
make decisions about property disposals easier for charity trustees and other
responsible bodies, releasing resources for conservation work elsewhere.
Currently there are statutory requirements on water companies on the disposal of
land through S156 of the Water Industry Act, which includes conditions (covenants)
and sponsored sales. Also by agreement between the Forestry Commission, Ministry
of Defence and Natural England regarding the disposal of SSSI land. However, this
does not apply consistently across the whole public sector. Therefore, conservation
covenants could be an important safeguard of the public interest, at a time of
accelerated disposal of public land, and could temper/inform the general
requirement to achieve best value.
Biodiversity offsets
We consider that conservation covenants are potentially a key component to an offset
system.
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At present there is no clear legal mechanism available for securing offsets. Some have
pointed to the use of planning obligations under s106 of the Town and Country
Planning Act 1990. These may work in some cases but their use has been constrained
by the requirement in the Community Infrastructure Levy (“CIL”) Regulations 2010
(regulation 122) under which an obligation must be (a) necessary to make the
development acceptable in planning terms; (b) directly related to the development;
and (c) fairly and reasonably related in scale and kind to the development. If the
offsetting habitat proposed by a developer is, for example, far away from the
development site or quite different to the type of habitat being lost (both these are
possibilities under the biodiversity offsetting scheme envisaged by Defra) then this
mechanism may not work. Also where lots of developers wish to contribute to one
large centralised offsetting project, this may be constrained by the CIL Regulations
2010 which prevent more than 5 pooled s106 contributions in relation to any one item
of “infrastructure” (which includes “open space” and which may therefore cover
offsetting habitat) which the LPA has decided (locally) is not to be funded by CIL.
By contrast, conservation covenants offer a positive mechanism by which to secure
certain key aspects required for implementation of a biodiversity offset system that
will succeed in securing no net loss of biodiversity in perpetuity. Those aspects are:
(i) placing specific restrictive and/or positive obligations on the landowner (designed
to meet the biodiversity objectives of the offset) and (ii) securing those obligations in
perpetuity. They do not directly address other key aspects such as financial security.
However, our comments below on more detailed questions set out in the
consultation paper highlight some of the specific challenges that need to be tackled in
ensuring the interface between a general conservation covenant system and a
biodiversity offset system designed to deliver specific legal and policy objectives
which will need to adhere to clear standards and be subject to appropriate
monitoring and enforcement.
Carrots and sticks:
Ultimately the scale of the use of conservation covenants will depend on their
association with incentives. These may be in the form of regulation or positive
incentives such as tax incentives.

We would be interested to hear from consultees about legal mechanisms they have
used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the benefits
and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create binding
obligations in respect of land for a conservation purpose (and how successful those
measures have been).
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Consultation Paper, Chapter 2, paragraph 2.47
Save for occasional sale and leaseback arrangements, the RSPB has not used the
“workarounds” described to any degree. Sale and leaseback arrangements have
occurred largely where a landowner wishes to sell the freehold but also wishes to
remain farming the land either long‐term or to allow time to make alternative
arrangements. Leasebacks will include conservation clauses, e.g. livestock stocking
restrictions or specific conservation friendly farming management. In the main these
have not been overly complex to arrange and the value of the leaseback arrangement
has been reflected in the land purchase deal.
We frequently secure conservation obligations through the use of management
licences that are limited in time and specific to particular conservation objectives.
These appeal to landowners because they do not create a formal lease arrangement.
They are useful to RSPB because they can be set up relatively quickly and at minimal
cost. They can have the advantage of building a trusting relationship with a
landowner which may lead subsequently to a land purchase or lease. However,
being a licence arrangement they can be terminated at short notice and give no
certainty of long‐term conservation gain.
We invite views from consultees on:
(1) how long‐term biodiversity offsetting activity can currently be secured on an
offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the methods
available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing methods.
Consultation Paper, Chapter 2, paragraph 2.54

(1) Currently the length of time of a biodiversity offsetting activity varies and
depends on several interrelated elements:

a. the outcome of negotiations between the decision‐maker, developer,
statutory agencies and any other stakeholders e.g. NGO in an effort to
reach mutual agreement on offset requirements;

b. the decision by the decision maker and requirements set out under
conditions/obligations;

c. the agreement reached between the developer, landowner (and any
offset delivery body) in relation to the offset land. Some of these are
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relatively short‐term e.g. 30 years, some in perpetuity.

(2) On bespoke biodiversity offsets, current mechanisms can and have been
made to work. However, for the existing system to work more effectively,
new mechanisms are needed to secure certain benefits in a straightforward
manner, such as ‘in perpetuity’ and ‘run with the land’ (see answer to (4)
below).

(3) We consider that covenants are potentially a key component of an offset
system. They offer a positive mechanism by which to secure certain key
aspects required for implementation of a biodiversity offset system that will
succeed in securing no net loss of biodiversity in perpetuity and avoid the
limitations of s106 agreements (see response to paragraph 2.30). These
aspects are: (i) placing specific restrictive and/or positive obligations on the
landowner (designed to meet the biodiversity objectives of the offset) and (ii)
securing those obligations in perpetuity. They do not directly address other
key aspects, e.g. financial security.
We consider that the benefits of an offset system are misrepresented in the
report (see paragraph 9.13), which should be to address the residual adverse
impacts of development on biodiversity. The benefits of an offset system are
in addressing such losses, which currently are not fully addressed by the
planning and other decision‐making systems.
In addition, the ability to monitor and enforce the conservation objective of a
covenant requires greater scrutiny to determine whether the remedies
outlined in chapter 6 would be sufficient and whether normal enforcement
parties (e.g. planning authorities) have a role.

We provisionally propose the introduction of conservation covenants into the law of
England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72

Yes.

Chapter 3: Comparative Law
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We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
Unfortunately in advance of the consultation deadline we were unable to collate the
experience of RSPB Scotland with conservation burdens. However, we generally
understand that prohibitive burdens have worked well; whilst burdens requiring
positive action have not. We would be happy to share our experience in more detail
at a later date.

Chapter 4: Key Features of a Statutory System
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
We agree that this ability should apply to holders of a freehold interest in land. We
also agree that this ability should extend to leaseholders and 7 years seems
appropriate to allow registration of the right. In practice, if the right of a leaseholder
to enter into a conservation covenant is a statutory right, this may impact on a
freeholder’s willingness to grant leases or, as when under a contractual arrangement,
freeholders could require that their consent be sought prior to the leaseholder
entering into any conservation covenant. Landlords may also seek to control
leaseholder’s abilities to enter into conservation covenants through lease user
clauses.
We provisionally propose that conservation covenants should be capable of being
held by any Secretary of State (for England) or the Welsh Ministers (in Wales). We
further propose that in England, a single Secretary of State should have the power to
nominate or exclude responsible bodies. The Welsh Ministers should have the same
power in Wales. Responsible bodies should be:
(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
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(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
Yes, we agree with rationale set out in the consultation paper for restricting the scope
of responsible bodies to those listed above to ensure appropriate safeguards for the
public interest are maintained. We are however concerned about the position of local
authorities or ministers as responsible bodies given that they will be subject to other
duties which may conflict with conservation, particularly given the suggestion in
7.10 that a responsible body would be able to discharge unilaterally the obligations in
the conservation covenant. See comments on 7.10 later.
We invite views from consultees on whether there is a case for giving the Secretary of
State and the Welsh Ministers the power to include for‐profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
No, we believe it should be limited to the scope of responsible bodies listed in 4.22.
We provisionally propose that a conservation covenant should be capable of being
transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
We agree.
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
There should certainly be a holder of last resort. This could be the statutory nature
conservation body or perhaps the Minister who designates the responsible bodies.
We provisionally propose that the purposes for which a conservation covenant may
be created are an obligation to do or not do something on land for the public benefit,
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to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
We support this principle purpose. However, we think there is scope to ensure that
this broad definition of matters for public benefit encompasses covenants that deliver
ecosystem services including, for example, wildflower cover for pollinators. This
may be reflected by adjusting the wording of (2) from “its natural resources” to “its
ecosystem services”. Although public benefit is important it does not necessarily
follow that this should imply public access, which could make covenants les
attractive to landowners and may be unhelpful where protecting species from
disturbance is part of the aim of the covenant.
We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation
of new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
Under the condition that ‘responsible bodies’ remains defined as in this consultation,
it may not be necessary for further public oversight as public and charitable bodies
have some accountability to the public.

Chapter 5: Creation and Registration
We provisionally propose that conservation covenants shall be statutory burdens on
land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
Whereas we can see the attraction to some landowners in maintaining greater control
through contractual agreements we think that statutory burdens and a simplified
system will give the concept greater appeal.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.10
Yes.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Yes, we agree that the default should be for it to bind the land in perpetuity but that
it must ultimately be for the parties to agree. Where the covenant is to be used in the
context of a biodiversity offset system, the default should be in perpetuity as the
damage that will be offset is highly likely to be permanent.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include in
a conservation covenant, provided they do not go beyond the purposes for which
such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Yes. The freedom of parties to agree what is appropriate and proportional on a case
by case basis is important but whilst working within a framework defining
conservation covenants. It would be important however to require in the statute that
the holder of the covenant has a right of access to the relevant land (for compliance
auditing).
We provisionally propose that any provisions of a conservation covenant made by a
leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes we agree.
We provisionally propose that if land which is the subject of a conservation covenant
is subdivided, the owners of the subdivided land should be jointly and severally
liable for the conservation covenant obligations, unless the conservation covenant
has provided otherwise (or it is modified or discharged).
Do consultees agree?
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Consultation Paper, Chapter 5, paragraph 5.20
Yes, we agree, covenants would be unworkable without this provision.
We provisionally propose that a statutory scheme for conservation covenants should
be accompanied by non‐statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
We consider this would be very helpful in reducing administration and legal costs.
In the context of the use of covenants as a component in a biodiversity offset system,
utilising model terms can help ensure greater consistency. This provides confidence
to decision‐makers, statutory agencies, developers, and stakeholders such as NGOs
that appropriate standards are being applied to the covenant terms.
We invite consultees’ views on who should formulate non‐statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
There should be just one body nominated to provide the guidance (to avoid
confusion/duplication). The legislation should require the guidance to be consulted
upon widely before being adopted.
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Yes.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the
relevant landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
It is possible that a covenant could be for the management of a vulnerable/sensitive
species and compulsory publicly available recording of the covenant details may
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result in increased disturbance of the species. However, this needs to be balanced
with the transparency required in the case of an offset where public scrutiny will be a
key component of ensuring an offset meets its objectives. The Conditional Exemption
Tax Incentive Scheme provides a good example of the need for public scrutiny and
transparency. This was introduced in order to help preserve and protect national
heritage for the public good. Buildings, land, works of art and other objects that
qualify under the scheme are exempt from Inheritance Tax and Capital Gains Tax
providing that certain conditions are met. The system came into disrepute due to a
lack of transparency, which prompted HMRC to centrally record and make available
all beneficiaries. This outcome is a website that provides information to the public on
how they can enjoy the results. See http://www.hmrc.gov.uk/heritage/lbsearch.htm
Therefore, there should be a strong steer towards making the details of conservation
covenants publicly available but with the option of flexibility in rare cases where it
could negatively impact the success of the covenant objectives.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
In relation to covenants for ecological benefit they do give the possibility of
providing management or protection for species and habitats that might not be of
sufficient importance to warrant designation of the site in question. However, it is
important that the presence of a covenant is not seen as a reason not to designate or
that it is a mechanism that would replace designation, where designation is
warranted.

Chapter 6: Management and Enforcement
We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used
in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
We can envisage that typical management actions will involve a schedule of
conditions prior to commencement, frequent site visits, auditing and the preparation
of a management plan. In addition, some covenants may require considerable active
management either by the landowner or responsible body. There may be a need for a
communication plan and agreement on intellectual property rights between the
parties. A separate management agreement may prove useful to record the detail of
many of the items listed here. There would need to be clear provision made for when
there is non compliance, e.g. to deal with a situation where parties cannot agree on
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management or where management is inconsistent with the covenant’s conservation
objectives. For covenants “in perpetuity” there would need to be flexibility in the
management, i.e. so that it can alter with time, whilst remaining consistent with the
objectives.
We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Yes, we agree. Prescribed management powers may make covenants less attractive to
landowners. The one exception is the need to ensure in the statute that the holder has
rights of access/entry to the land for audit and compliance purposes.
We provisionally propose that, under the terms of a conservation covenant, a person
who is bound by a restrictive obligation breaches it by doing something which it
prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
It would be worth considering here the use of the wording often found in
environmental legislation in relation to “causing or knowingly permitting” a breach
of a restrictive or positive obligation.
We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
Yes, this is an appropriate means by which damaging activities can be prevented
from proceeding when they are in breach of the covenant.
We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
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Consultation Paper, Chapter 6, paragraph 6.41
Yes. Thought would need to be given as to whether it would be appropriate to
dispense in this case with the normal rule under which the person seeking an interim
injunction must give a cross undertaking in damages to the defendant.
We provisionally propose that, on proof of a breach of a conservation covenant by a
landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’
views on the way this remedy should be framed in a statutory scheme, and the
circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
Yes this is certainly appropriate. The legislation should ensure that damages paid in
this respect are used by the responsible body for conservation purposes (not for
some other completely unrelated function of the responsible body).

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an
injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Yes.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
We think it would be prudent for covenants to include some form of dispute
resolution or arbitration provision perhaps with referral to Natural England as a fall
back before enforceability is considered. Where enforceability is necessary, it would
be appropriate for the Minister who appoints the responsible bodies or a statutory
nature conservation body to have the power to enforce if the holder is failing to do
so. However this will only work if information about covenants is publically
available so as to allow the public/interested parties to be able to monitor what is

15

RSPB response – Law Commission consultation paper No 211: Conservation Covenants
going on and where failings in enforcement are occurring.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Yes.

Chapter 7: Modification and Discharge
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
It is not appropriate to allow the responsible body to unilaterally decide to
cease/abandon the covenant without very tight checks and balances being imposed.
At the very least there should be public consultation. There may need to be an
application to the Tribunal.

We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
Yes, they should be limited. We would envisage the need for discharge to appear
through annual audit of the covenant management which should pick up at an early
stage whether things are going wrong with the ability for remedial action prior to
discharge being considered. Circumstances might include an action or inaction that
had a material adverse effect on the conservation feature or wider detrimental
impact.

We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Yes, we largely agree this would be sensible. Although, in the case of an offset
system greater constraint would be needed and greater public consultation would be
required. While some modification should be possible to allow for adaptive
management practice to secure ecological objectives, it is important that the public
interest is not undermined.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
Yes we largely agree. Although, in the context of an offset system greater constraint
would be needed to ensure the perpetuity element remains in place.

We provisionally propose that the Lands Chamber of the Upper Tribunal should
have the power to determine applications for the modification and discharge of
statutory conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Yes.

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created, are
served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
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enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and
future landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a
different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
We would suggest further thought is given to matter (4) in respect of application to
offsets. This raises the risk that an ‘offset covenant’ could be discharged if the
landowner encounters financial difficulties. This is why we highlighted the fact that
in respect of offsets, covenants cannot be relied upon as the only means to deliver
offsets as they cannot address the issues of financial risk (see answer to paragraph
2.54 above).
We have concerns in respect of matter (6) in respect of the use of covenants in offset
systems. In this context, we consider the wording of (6) is too loose as it does not
explicitly safeguard against temporal loss of conservation value. The phrase “within
the same period of time” is not explained clearly and does not guard against a
significant time delay between the discharge of the original covenant and the
establishment of habitat of equivalent value under a new covenant. This would
equate to a temporal loss and therefore a failure of the offset. To avoid such
temporal loss in respect of offset provision and the true achievement of “no net loss”,
it would be expected that any such shift in location of the land providing the offset
would necessarily have to avoid such temporal loss. This would mean that any
discharge of the original covenant would need to be delayed until such time as the
new covenanted land had reached the same value.

Do consultees envisage any situations in which compensation should be payable to a
responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
See our comments at 7.11. We would be open minded to such a suggestion.

We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
Yes.

We provisionally propose that the existing jurisdiction of the court under section
84(2) of the Law of Property Act 1925, and the proposed jurisdiction of the Lands
Chamber of the Upper Tribunal, should be extended to include conservation
covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
Yes.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
There needs to be a procedural process and public scrutiny before conservation
covenants are overridden.

Chapter 8: Existing Statutory Covenants
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory
conservation covenants scheme.

Consultation Paper, Chapter 8, paragraph 8.16
No comment.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
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Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment.

Do consultees agree that the statutory covenants set out in Appendix A should not
be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
In broad terms, yes we agree.

Chapter 9: The Potential Economic Impact of Conservation Covenants
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land.
Consultation Paper, Chapter 9, paragraph 9.3
No comment.

We invite consultees to indicate how widely used conservation covenants would be
in England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
The emphasis should be on covenants providing a useful addition rather than
substitution to existing mechanisms. Where covenants are taken by responsible
bodies that require an element of cost to the body in acquiring or managing the
covenant then this may be a limiting factor. However, for certain purposes, see
chapter 2, they could deliver benefits and flexibility to conservation in areas that
existing mechanisms make it difficult to do so. If the biodiversity offsetting regime
becomes a legal requirement then conservation covenants will no doubt be used
more frequently. The same would apply if tax incentives were factored into the
system.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity
offsetting? What would the financial benefit of such an increase be (for example to
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developers or those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
We do not agree with the argument set out in the last part of paragraph 9.10 as it
does not make sense in the context of offset systems and suggests some
misunderstanding. In respect of the offset systems currently subject to discussion at
the national level, developers would not be responsible for implementing offset
schemes themselves. Offsets (with or without covenants) would generally be carried
out by third parties and the developer would, in simple terms, hand over the
necessary funding, either directly to the offset provider or to an accredited
intermediary. The existence of conservation covenants would be one means by which
the ‘in perpetuity’ element of an offset could be guaranteed and also acts as a means
to lower the barriers to entry of third parties as offset providers. The benefit to
developers and decision‐makers would be indirect as it may help increase the supply
of offsets available from which a developer and decision‐maker can choose.
However, none of this would make it more likely that developments would proceed
per se. That depends on a proposed development meeting the tests set out in the
National Planning Policy Framework. This includes demonstrating that it was not
possible to avoid or mitigate the predicted impacts, that the benefits from
development outweigh the need to conserve biodiversity, and therefore an offset is
required as a last resort.

Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to
provide on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
For reasons set out in our response to paragraph 2.54 above, we consider the
arguments set out in paragraph 9.13 are flawed. Offsets are intended to compensate
for damage to land of known biodiversity value – not the loss of “poor quality land”
as described here. The description set out in paragraph 9.13 relates more to a “levy”
system whereby all developers are charged a fee, regardless of their impact on
biodiversity, which is put in to a central pot to be disbursed for positive conservation
works. This is not a biodiversity offset system and should not be described as such.
That said, if such a levy system were introduced by Government and was
appropriately designed, then clearly it could contribute to biodiversity conservation.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
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have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
We do not see the acquisition of land as nature reserves as a “workaround”. Rather,
we see it as a fundamental tool in the delivery of our conservation objectives for
nature, and for public enjoyment – particularly where the habitats concerned have
fallen out of economic land use, but where they retain high public value. We see
conservation convents as an addition, rather than substitution for this activity. The
key point is that ownership by nature conservation bodies can (and should) always
be only a small part of overall land ownership in England. Conservation covenants
could play an important role in extending ecosystem service management beyond
these key nature reserves and help deliver landscape scale conservation
management, which is critical to arrest the loss of biodiversity we have seen over the
past 50 years.
As we indicated in our introduction, we strongly support the need to increase the
scale of delivery of nature conservation. Yet, at present, we lack the right regulatory
and incentive packages to achieve this. Notwithstanding our point that we will
always see a role for in perpetuity freehold ownership of land as nature reserves, we
see conservation covenants as a potential game changer. For example, in the
restoration of chalk downland such as in south Wessex, where restoration was
needed to secure water quality and quantity, as well as to restore the area of a much
reduced habitat, and reduce fragmentation of existing habitat for biodiversity. We
could envisage the RSPB acquiring cropped land freehold, restoring it to permanent
herb‐rich pasture, and then reselling with in perpetuity covenants. Of course, the
capital value of the land would be reduced, but it would provide the opportunity to
recycle a proportion of the capital involved in the original acquisition and use this to
accomplish further restoration work elsewhere. It might also be possible to add to
this activity by encouraging land owners to enter into restoration covenants in their
own right without acquisition – although we would expect this to be the
consequence of an accompanying measure through regulation (perhaps due to
nitrate pollution) or incentive (whether payment or fiscal).
As explained above, we think that conservation covenants could make more funds
available for conservation through an ability to “recycle” capital that may otherwise
have been sunk into holding land freehold in perpetuity. The costs involved with
using a covenant will depend entirely on the detail and extent of the measures
covered by the covenant. We hold management agreements over land whose licence
fees relate to a measure of diminution in value of the land over which the agreement
is taken. It is likely that a consideration for a covenant would be calculated on a
similar basis. Similarly, securing a no shooting covenant, such as buffering an
existing nature reserve, would be valued on the same basis as securing the freehold
shooting rights because the impact to the landowner is the same. Conversely,
securing field scale changes to cropping regimes without the recourse to taking a
legal interest in the property will reduce costs directly in savings to any rent or
purchase costs. Much of our work with farmers is based on influencing change to
farming practices to benefit conservation and relying on goodwill of farmers to
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implement change. Although we have no figures to substantiate it, we believe that
being able to secure a simple covenant to implement change should provide an
indirect cost saving in making staff time engaging with farmers more cost effective.

Do consultees agree that removing the need for lease‐back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
We use these arrangements infrequently and in a simplified form and are not able to
provide specific costs.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
We can envisage that a conservation burden on land may have a detrimental to its
value. For example, a covenant that prohibited shooting or required a particularly
onerous management may reduce the market value of that land. However, it could
equally increase its value where the economic benefit of enhanced conservation is
greater than the cost of the burden imposed by the covenant. For example, in the case
of nature tourism. We believe that the impact on neighbouring land should, in most
instances, enhance its value.

We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
For simplified covenants requiring minimal conservation works, such as field scale
changes to farming operations, we would expect the costs to be similar to agri‐
environment payments against which such arrangements may be benchmarked.
Details of agri‐environment payments are available from NE and NRW. In addition
there will be administration costs for auditing and monitoring compliance and for
some arrangements, preparing site management plans.

We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
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Consultation Paper, Chapter 9, paragraph 9.27
No comment.

We invite consultees to provide details of the likely costs of enforcement action such
as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
This is not something we have undertaken before so we have no view on likely costs
involved.

Do consultees agree that the cost of training for legal professionals and the judiciary
will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment.

Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the fee
payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment.

Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No, we think that additional resources would be required to perform a responsible
body role to cover, staff training, management and auditing of covenants.

Do consultees agree that the transitional impact on the Lands Chamber of the Upper
Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment.
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We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment.

We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment.

Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes, we think that there will be community engagement benefits, perhaps through
using community volunteers to monitor covenanted land or using covenanted land
for public engagement and demonstration purposes.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
No comment.
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Natural England
Natural England is a non-departmental public body. Our statutory purpose is to ensure that the
natural environment is conserved, enhanced and managed for the benefit of present and future
generations, thereby contributing to sustainable development.
General comments on the consultation
A number of key issues of particular interest to Natural England are raised throughout our response
to the consultation. With no practical experience of operating a conservation covenants system it
has been necessary to speculate on how the various proposals might work in practice. In some
cases it has been possible to draw parallels with some existing mechanisms used by Natural
England to achieve outcomes for the natural environment, relating to SSSI designation and
management, protected species, and to a lesser extent access and green infrastructure. The
response includes a number of short case study examples to illustrate particular points.
Natural England is currently supporting the Defra biodiversity offsetting pilot project and this
experience has been used to inform responses to the specific questions on offsetting. If a
biodiversity offsetting system is implemented in England, the specific design of the system will
affect the relationship with conservation covenants, but there are likely to be some overlapping
needs for both systems in areas such as registration, the framing of long-term objectives,
compliance monitoring and enforcement.
The consultation sets out a number of proposals, and supports these with detailed analysis of
experiences in other administrations, but it remains unclear how some aspects of a future system
might work in practice. Particular areas of uncertainty noted in this response include:
1.

The roles and responsibilities of ‘benefit holders’

The consultation document does not clearly define the roles and responsibilities of ‘benefit holders
(also referred to as ‘responsible bodies)’. Although many references are made to the options for the
types of organisation which might be given this role, the extent of their responsibilities remains
unclear. Given that any such responsibilities would represent new burdens, it would be important to
develop further detail in any future scheme. This should include clarifying responsibility for ensuring
the necessary management of habitats, species and geological interests in the long term, how this
would work, and how it would be paid for.
2.

Conservation Covenants and Management Agreements.

The consultation does not clearly explain what might be within the scope of a conservation
covenant, or need to be covered by accompanying arrangements, or explain how they might
operate in parallel.
In a nature conservation situation, a clear distinction needs to be drawn between two different types
of agreement. Firstly, the ‘core permanent agreement’ securing an area of land from key future
threats such as development, or changes in agricultural use (e.g. ploughing, application of
damaging herbicides etc, which have the potential to undo at a stroke positive nature conservation
investments made in the land up to that point. Secondly, a complementary shorter-term agreement
which secures the periodic management needed to sustain biodiversity interests and prevent
reversion to scrub or other lower-value habitat (e.g. grazing).
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3.

The potential for conservation covenants to work alongside, or in place of existing
Natural England powers

Natural England has a number of relatively broad powers to enter into agreements with landowners
under both the Natural Environment & Natural Communities Act (NERC) and the Habitats
Regulations (the powers are essentially identical under each). Importantly these agreements have
the capacity to run with the land and so are not dissimilar to proposals for conservation covenants in
the consultation paper1.
Although Natural England already has a range of mechanisms to enter into management
agreements for land, some of which can run with the land, conservation covenants are designed to
do more, i.e. to be a legal instrument which is capable of setting down distinct obligations for land
without any ambiguity as to their enforcement or continuity regardless of whether the land is
registered or unregistered or is sold in the future. Conservation covenants might therefore have
some advantages over management agreements in some circumstances, and would also not be
dependent on Natural England entering into a management agreement in which funding may be
provided for a specific list of management options for a specific period.
Section 7 of NERC also states that the management agreements are, unless the agreement
otherwise provides, binding on persons deriving title under or from the person with whom Natural
England makes the agreement and enforceable by Natural England against those persons (see
section 7(3)). However, despite the existence of this statutory power, how Natural England enforces
management agreements against successors in title remains an issue. Some notes on practical
experiences which may be relevant to conservation covenants are provided at Annex B for
reference.
A further minor point which do not fit clearly within the structure of the consultation questions:
Conservation covenants at the coast
It is unclear from the consultation document how conservation covenants might apply to land at the
coast, i.e. whether they would extend down to the High Water Spring or Low Water Springs mark
i.e. could conservation covenants be applied to intertidal or indeed sub tidal “land”. Private
landowners have substantial land holdings in this coastal zone, which can be of high conservation
value, but which can also be subject to localised development pressures, some of which could
potentially be compensated for through biodiversity offsetting, with long-term objectives secured
voluntarily through conservation covenants.

We invite views from consultees on ways in which they could use conservation covenants to
conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Please refer to the specific responses to other questions posed in the consultation.

We would be interested to hear from consultees about legal mechanisms they have used to
secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the benefits and
disadvantages of those approaches; and
The various powers for Natural England to enter into agreements are summarised at Annex A by
means of extracts from relevant legislation annexed to this response.
1
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(2) whether there are other ways in which they have attempted to create binding obligations in
respect of land for a conservation purpose (and how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47


Conservation covenants could help achieve biodiversity benefits if they lead to longer-term
thinking about the future use of land of high nature conservation value, and help secure the
long-term use of areas of land on which taxpayer funding has been invested in sustaining or
enhancing biodiversity.



Much of what could be achieved under a Conservation Covenant as proposed in the
consultation for conservation purposes can already be achieved through existing Natural
England powers. Natural England can make legal arrangements, which are similar in many
respects to conservation covenants, under Natural Environment & Rural Communities Act
(2006) s7 management agreements. But conservation covenants do have a powerful advantage
over s.7 agreements in terms of their ability to commit land for conservation purposes for future
generations.



Although similar, s7 management agreements are an important potential mechanism to deliver
long term gains for conservation / enhancement (of both wildlife and landscape) and to secure
public access, and it is very important that they are retained even if conservation covenants are
introduced in England (i.e. included in the set of statutory arrangements which would be
retained, as listed at Annex A of the consultation).



The NERC s7 management agreement power was deliberately designed as a broad enabling
power that embraced both the former power in the Wildlife & Countryside Act (1981) for Natural
England (formerly the Nature Conservancy Council) to make a statutory agreement with the
owner of an SSSI, and the former Countryside Act (1968) power to make a management
agreement with a landowner under s39, whether for conservation or for public access reasons
or both. The challenge with the NERC s7 power has been to find the resources needed for
negotiation and administration of individual agreements.



NERC s7 includes a power which can be used to create rights, obligations or constraints of any
kind relevant to Natural England’s functions. The power can be used in a wide range of
situations to fit particular needs and circumstances. Models already exist which can be adapted
for a range of purposes. For example:
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o

In relation to the creation of long-distance footpaths (e.g. National trails, Coastal access
path), a ‘long, thin’ management agreement could create whatever type of path rights are
necessary, and these could be made more flexible in the face of land use operations than a
new public right of way.

o

A Management Agreement could create area-wide access rights in perpetuity over land,
which would not be subject to the limitations of access dedications under the Countryside
and Rights of Way Act (2000), where the landowner can remove the access provision by
converting the land into excepted land, such as arable or parkland.

o

In a scenario similar to a Nature Improvement Area (a non-statutory area of land where new
habitat is created, or degraded habitat enhanced so as to join up or buffer fragmented areas
of existing high value habitat) a Management Agreement might both secure permanent
conservation benefits, and open interconnected areas of land for specified forms of access,
with whatever conditions are considered necessary.

Although appropriate land management for biodiversity could be achieved by imposing long
term requirements or constraints on landowners, the approach used on SSSIs has been based
on short term contractual requirements using mechanisms such as Higher Level Stewardship
agreements. In these cases, after ten years, the landowner can revert to damaging agricultural

practices if they choose to do so (e.g. ploughing high-value-biodiversity grasslands), destroying
the benefits created as a result of years of public investment. Furthermore, these areas never
fully develop their potential suite of species, which tend to accrue to long-established habitats
managed under an appropriate (often low-intensity) regime. Even if agreements could be
secured over several decades, taxpayer funding may then over time exceed the value of the
land.


A conservation covenant could potentially provide an alternative mechanism in some specific
situations and may not be subject to the same constraints as these types of agreements. e.g.
Conservation & Enhancement Scheme (CES) agreements under section 7 NERC must follow
certain strict criteria so as not to overlap with agri-environment schemes governed by Higher
Level Stewardship (HLS)/Entry Level Stewardship funding. If HLS applies then the management
agreement must be bound by those rules, which only last for a period of ten years.

We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are satisfactory;
(3) whether conservation covenants would be a useful addition to the methods available to deliver
biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site; and (2) whether existing methods for securing biodiversity offsetting activity
are satisfactory;


The current Defra biodiversity offsetting pilot (England only) has not yet resolved this issue. The
management of biodiversity offsets is assumed to need to last at least as long as the impact of
the development for which they compensate, which in effect means ‘in perpetuity’. The most
likely mechanism to be used to secure biodiversity offset sites under current planning policy will
be Section 106 (planning obligations) which cannot guarantee such long-term arrangements. A
section 106 planning obligation may be modified (Deed of Modification) or discharged in two
ways: (a) within five years of the date of the completion of the obligation, at any time by
agreement between the Council and the person or persons against whom the obligation is
enforceable; (b) after five years beginning with the date the obligation was legally completed (or
a later date specified in the obligation itself). Therefore the wording of the S106 obligation would
need to be very carefully framed so that the obligation could not be considered as ever being
completed (in perpetuity), which may not be legally possible.



Section 106 Agreements have other practical limitations for offsetting e.g. they cannot operate
across administrative boundaries.

(3) Whether conservation covenants would be a useful addition to the methods available to
deliver biodiversity offsetting activity; and (4) what advantages conservation covenants
might offer relative to existing methods
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Conservation covenants could provide a new mechanism for securing mitigation and
compensation for development as an alternative to Section 106 obligations, which as noted,
have some limitations. They would enable an individual or organisation, planning to offer
biodiversity offsets (either through enhancing habitat on land they already own, or by creating
habitat on land purchased) to make a commitment, to hold and manage in perpetuity that area
of land for specific biodiversity conservation purposes.



This commitment would in turn provide part of the reassurance needed by a Local Planning
Authority when creating a compensation requirement (condition or obligation) so as to enable a
positive development planning decision. In order to agree with the developer that the
compensation condition / obligation could be discharged by means of a biodiversity offset, the
LPA would need reassurance that the relevant offset project was not only well planned, but that
tenure and management had been secured either for the duration of the development impact
(e.g. windfarm structures may only have a 20 to 30 year operational life), or in perpetuity.

Other advantages of conservation covenants include;
For offset providers:
o Reduced costs resulting from simpler legal processes and lower legal fees to set up and secure
land for offsetting purposes.
o The prospect of standardised conservation covenants texts or templates for the most
straightforward offsetting situations, leading to reduced transaction costs.
o Enabling a draft conservation covenant to be drawn up as part of their ‘offer’, thereby speeding
up the process of agreeing an offset ‘trade’ with a developer, and endorsement from the Local
Planning Authority.
o An improved ‘offer’ since they can guarantee that the land where the offset is delivered will
continue to be managed for that purpose in the long-term.
For developers & Local Planning Authorities
o Compensation should be a last resort after all other considerations have been made about
location and reducing, through mitigation, the potential impacts of development. (Also note the
arrangements pertaining to European protected sites).
o However, where used to secure land for compensation, conservation covenants might provide
time-savings and reduced costs compared with the negotiation of Section 106 Agreements,
which are bespoke, and formulated and agreed at the very end of the planning decision process.
o In situations where a developer decides to deliver mitigation and / or compensation within the
development site itself (e.g. a large housing development) conservation covenants could provide
them with a new mechanism for securing the long-term tenure and management of these areas
of land, to prevent then being developed at a future point in time by successive owners of the
land.

We provisionally propose the introduction of conservation covenants into the law of England and
Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72


We agree with these proposals.



Each of these provisions would be necessary if conservation covenants were to be used to
secure land for biodiversity offsetting. It would be necessary to bind successors in title in order
to ensure offsets are managed so as to deliver their objectives in perpetuity (e.g. maintenance of
a specific type of habitat in a good condition). This might require both positive actions (e.g.
maintain the habitat through a specified regime of grazing or mowing) as well as negative
actions (e.g. no application of fertilisers or pesticides).



Although biodiversity offset land will sometimes be adjacent to existing areas of similar habitat
(increasing the size of blocks of habitat, or joining up fragmented habitats is a key ‘Lawton
principle’ embodied in biodiversity policy) this will not always be the case. It would limit the
applicability of conservation covenants if there was a requirement to benefit land outwith the
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offset delivery site.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
No comment.
We provisionally propose that the holder of a freehold estate in land, or of a leasehold term with at
least seven years left to run, should be able to create a conservation covenant that would bind
their successors in title and those with interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7


We agree with the proposal that freehold owners be able to create conservation covenants
because of their ability to bind successive freehold owners.



Also agree that the category of ‘leasehold owners whose term has at least seven years left to
run’ is a sensible starting point for those leasehold owners who are also able to create
conservation covenants (presumably this is a category which is linked with the definition of a
‘qualifying estate’ under section 4(2) of the Land Registration Act 2002).



Also agree with the comment at para 4.6 that notwithstanding this one would expect that a
leashold term of fifteen or twenty years would be a more usual starting point.

We provisionally propose that conservation covenants should be capable of being held by any
Secretary of State (for England) or the Welsh Ministers (in Wales). We further propose that in
England, a single Secretary of State should have the power to nominate or exclude responsible
bodies. The Welsh Ministers should have the same power in Wales. Responsible bodies should
be:
(1) a public body whose objects include some or all of the purposes set out at paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at paragraph
4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22


We agree with the proposal.



Natural England would be included under proposal (1), as a public body whose objects include
some of the purposes set out at paragraph 4.40 (i.e. to preserve, restore or enhance land for its
natural environment, including its flora and fauna).



However, proposal (2) (charitable bodies) would require particular care in managing risks since
decisions made by such organisations are not subject to public scrutiny (e.g. Freedom of
Information Act) or challenge (via Judicial Review). Oversight of nominated bodies by the
Secretary of State might possibly be able to mitigate this risk, but this would rely on formal
transparency and reporting arrangements rather than a hands-off approach.



In a biodiversity offsetting situation, there could potentially be a conflict of interest where for
example a registered charity was both subject to a conservation covenant in the role of offset
provider (landowner) and also a responsible body holding the benefit. It is unclear how this
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conflict could be resolved in practice.
We invite views from consultees on whether there is a case for giving the Secretary of State and
the Welsh Ministers the power to include for-profit companies whose objects include some or all
of the purposes set out at paragraph 4.40 as responsible bodies.
Consultation Paper, Chapter 4, paragraph 4.24


Whether or not a for-profit company could fulfil the roles of benefit holder depends in part on the
defined scope and responsibilities of that role, and whether these responsibilities were
consistent with the purposes of a for-profit company.



Vesting the benefit-holding responsibility in a for-profit company would carry greater risks than
the public body proposals at Chapter 4, paragraph 4.22, as recognised in the consultation at
4.23. and there would need to be significant safeguards to ensure proper accountability and
long-term security.



If a for-profit company fulfilled the role of benefit holder in a biodiversity offsetting situation, an
advantage might be that the costs resulting from the various roles would be passed on directly
to developers and offset providers to whom they provide the service, rather than being borne by
public bodies (unless public bodies were also able to recover costs by charging for the
equivalent services).

We provisionally propose that a conservation covenant should be capable of being transferred
from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26


We agree that there should be scope to transfer covenants between responsible bodies.



This provision would be necessary whether the responsible body was a public body or a forprofit organisation. In both situations organisations can change, be merged (or acquired in the
case of for-profit organisations), abolished or go out of business. The system used in Scotland
seems to offer a straightforward solution, providing that a suitable and willing organisation can
be identified.



A consideration in this situation would be how the associated overhead costs of the responsible
body role are accounted for in the transfer.



Given the public are the intended final beneficiaries of conservation covenants, there should be
scope for scrutiny / challenge (at least by the landowner) of proposed transfers. The importance
of this will depend, at least to some extent, on who is entitled to be a responsible body. If
charities, and especially if ‘for profit’ bodies, are permitted, then other individuals or
organisations should be able to challenge a proposed transfer e.g. a landowner, other
responsible bodies and possibly other interested relevant stakeholders.



As a general point it would be appropriate for a Government body (perhaps the Secretary of
State who has the power to nominate convent holder bodies) to have a formal responsibility for
overseeing covenants.

We invite consultees’ views on what should happen to a conservation covenant where the
responsible body which holds it ceases to exist, or ceases to be a responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
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We agree that where a responsible body ceases to exist, or ceases to be a responsible body,
there should be a ‘holder of last resort’. A covenant should not cease to exist if a responsible
holder ceases to exist or is removed from the approved list, as this would undermine the
objective of the covenant, and would be counter to the public interest. The risk that this could
happen would be related to the type of body that is approved (i.e. a low risk if only public bodies,
but a high risk if NGOs and ‘for profit’ bodies).



The scenario set out in the consultation at 4.27 and 4.28 could be resolved by the proposed
solution of a holder of last resort. The holder of last resort would need to be the Secretary of
State in order to ensure democratic legitimacy and accountability (the same SoS(s) overseeing
responsible bodies).



If the SoS chose to delegate this role (i.e. taking over the administration, enforcement and
discharge of the covenant due to inaction or inability of the original body), to a public body as a
“body of last resort”, given the wide range of purposes for which a conservation covenant could
be established, it may be necessary to have more than one such organisation.



Such delegated responsibilities would create a new burden which raises a question of whether
any such body or bodies of last resort should have an opportunity to either comment on or give
some form of prior approval on the content and extent of relevant covenants before they are
agreed (but which would create a further burden)?

We provisionally propose that the purposes for which a conservation covenant may be created
are an obligation to do or not do something on land for the public benefit, to preserve, protect,
restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40


We agree with the first two proposals, but have no comments on the third.



Proposal 1 (natural environment) would be essential if conservation covenants were to be used
for biodiversity offsetting purposes.



Proposal 2 (natural resources). Much would depend on the definition of ‘natural resources’
which is could be very broad. Conservation covenants might help ensure the long-term
protection of land providing some ‘ecosystem services’ (e.g. flood risk management), or land
managed for amenity values.

We invite views from consultees as to whether a scheme of conservation covenants for England
and Wales should include any form of public oversight for the creation of new conservation
covenants.
Consultation Paper, Chapter 4, paragraph 4.49


Some form of public oversight will be necessary to:
o Provide a means of tracking the use of conservation covenants for particular purposes.
Unless there is some system of registration of conservation covenants it will be harder to get
an accurate picture of how they are being used in practice, and what land has been secured
by this means for particular purposes e.g. for biodiversity offsetting. A register would enable
greater public scrutiny if made publicly available.
o
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Ensure the quality of conservation covenants, at least in relation to biodiversity offsetting.
This could possibly be discharged by the Local Planning Authority who will need to sanction
each specific ‘trade’ of offset credits between a developer and offset provider in order to be
assured the offset will satisfy compensation conditions.



It is unclear how oversight might operate, since potentially any bodies nominated to provide
oversight would then in turn need to be subject to scrutiny. It is likely that the degree of
oversight would be greater for charities, and especially if ‘for profit’ bodies, than for public bodies
(e.g. Government Departments, their agencies or local authorities).



If oversight was delegated to a number of public responsible bodies, this responsibility could be
linked to the nature of the covenant; for example Natural England for environmental covenants,
English Heritage for archaeological / historical covenants.

We provisionally propose that conservation covenants shall be statutory burdens on land, rather
than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
We agree that conservation covenants should be a statutory burden.
We provisionally propose that a conservation covenant must be created in writing and signed by
the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
We agree with the proposal. It is hard to see how a legally binding conservation covenant could
be established unless it is created in writing and signed by both parties.
We provisionally propose that a conservation covenant should bind land in perpetuity, unless a
shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14


We agree that the duration should be in perpetuity, with the option of agreeing shorter terms in
particular circumstances.



Management of biodiversity offset sites (e.g. newly created habitat) could require different
management at different times e.g. one type of management during the establishment phase,
then a different management on an ongoing basis. Such details could be set out either in the
conservation covenant or more practically, in an accompanying management plan or
agreement.

We provisionally propose that, subject to two exceptions, a statutory scheme for conservation
covenants should not limit the obligations which parties may include in a conservation covenant,
provided they do not go beyond the purposes for which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
We agree with the proposal.
We provisionally propose that any provisions of a conservation covenant made by a leaseholder
which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
We agree with the proposal.
We provisionally propose that if land which is the subject of a conservation covenant is
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subdivided, the owners of the subdivided land should be jointly and severally liable for the
conservation covenant obligations, unless the conservation covenant has provided otherwise (or it
is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20


We agree with the proposal.



Without this kind of provision it is hard to see how the objectives of a conservation covenant
could be sustained in perpetuity. If the obligations under a covenant ceased when the land was
subdivided, this could become a perverse mechanism for terminating covenants, which might be
used by successors in title who did not want to be bound by the terms of the covenant.

We provisionally propose that a statutory scheme for conservation covenants should be
accompanied by non-statutory guidance for those who create and hold conservation covenants.
This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22


We agree with the proposal.



Conservation covenants would be a new mechanism in England, and some form of guidance
will be necessary to explain to potential users how it will work in practice, legal limitations, scope
for discretion, procedural arrangements etc.



Some consistency in the language used to prepare the covenant may be useful (see: 5.21) in
order to minimise and clarify legal burdens on the body of last resort.

We invite consultees’ views on who should formulate non-statutory guidance (for example,
Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23


Any generic guidance on the legal framework, standard wording etc should be provided by the
Government Department responsible for overseeing conservation covenants, or by the Law
Commission.



The potential application of conservation covenants is very broad, e.g. from biodiversity
offsetting to historic buildings, and it would be difficult for a single organisation to produce
guidance which would cover all eventualities. Initially there will be no practical experience to be
drawn on to prepare guidance on specific applications but after a period of time, specific
supplementary guidance on the principal areas of application might be prepared by the
appropriate Government body (e.g. English Heritage for historic building conservation).

We provisionally propose that a conservation covenant should be registrable as a local land
charge, and that from the date when a conservation covenant is so registered it will be
enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
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We agree with the proposal but note that registration as a Local Land charge would not
automatically lead to this information being readily available, although it would at least ensure it
was on the public record.



The registration of conservation covenants as a Land Charge would have the effect, under
section 198 of the Law of Property Act 1925, to be deemed to constitute actual notice of the
covenant, and of the fact of registration, to all persons and for all purposes connected with the
land affected, from the date of registration. We note, however, the usual defect associated with
this system of registration which is that Land Charges are registered in the name of the estate
owner intended to be affected. This can create a number of problems, particularly where
covenants are expected to run in perpetuity and the original owner of the land, who entered into
the covenant, is dead or long since forgotten. It is noted that methods have developed to
address this defect and perhaps a public register of conservation covenants, together with a list
of the properties they apply to, may help as a cross checking reference tool to address this. If
this is the case then it is likely that conveyancing solicitors will wish to cross-reference the public
register when carrying out Land Charge searches.



Information on the use of conservation covenants over time will allow their use to be analysed
(see response to 5.32). This will be important in the context of biodiversity offsetting, in order to
understand not only the amount of compensation being delivered (which could be provided
through other avenues), but also the means by which land on which offsets are delivered are
secured for the long-term.

We provisionally propose that there should not be a statutory requirement for central recording of
conservation covenants; but that responsible bodies should be encouraged to publish this
information voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32


We disagree with the proposal in principle for the reasons given below and in response to Ch 5,
para 5.31 above, but recognise that there is no statutory requirement to record other types of
data such as SSSIs, or agri-environment schemes. Two factors need to be considered; the
provision of conservation covenants needs to be transparent, and those providing the covenant
need to be accountable. I



Some kind of recording scheme would enable the success of the scheme to be monitored, and
the benefits evaluated, and to understand the level of use of conservation covenants e.g. in
biodiversity offsetting This would allow lessons to be drawn from the different ways in which they
are being used, which could benefit future users.



It would be advantageous and much cheaper to capture this data centrally, and at the outset,
rather than to incur the higher costs of collating information inefficiently at a later point in time.
Obtaining a complete set of information from a large number of organisations would be difficult.



Paragraph 5.30 does not advocate a national register due to costs burdens, yet the same
paragraph states that public bodies will be encouraged to maintain such a local register. The
argument that a public register is not necessary since a limited number of bodies will be able to
provide oversight (e.g. all Local Authorities), is not convincing and would prevent the systematic
collection of information on the use of covenants. This proposal would merely transfer this
burden from central government to the public body. In the current economic climate unless a
public body is formally required by Government to record and report on a subject, it is unlikely to
take place, as it would divert resources from the discharge of statutory obligations.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
13



We do not foresee any difficulties with the interaction of statutory designations for conservation
purposes and conservation covenants.



Conservation covenants will not negate the need for statutory designation of Sites of Special
Scientific Interest (SSSI) and National Nature Reserves (NNR) which provide flexible
mechanisms for securing the detailed management necessary to sustain habitat, species and
geodiversity interests. If the criteria are met for sites such that they should be notified as SSSIs
or classified/designated as European sites then this will take priority. Conservation covenants
should only apply to those sites / habitats where these criteria are not met.



An illustration of the limitations of conservation covenants as an alternative to statutory
designation:



o

Natural England has over the last few years notified several grassland sites (which met
the criteria for SSSIs) where elderly landowners have expressed a strong desire to see
the wildlife interest of the land conserved in perpetuity on their death.

o

In this situation conservation covenants might in theory have provided a less
administratively onerous means of securing the biodiversity value of the land. Given the
landowners willingness to protect it, a conservation covenant might have provided a
workable solution, but long term success would be heavily dependent on compliance by
future owners and there being no inappropriate management, or deliberate damage to
biodiversity interests.

If such damage did occur, a conservation covenant would provide much weaker protection than
if the site had been notified as an SSSI for its species, habitat or geological interest. The
enforcement powers for a conservation covenant, as proposed, are less stringent than SSSIs,
(and there is a specific proposal not to include provision to bring a criminal case).

We invite consultees’ views on how obligations under a conservation covenant should be
managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in addition
to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10


It is unclear from the consultation document how a conservation covenant might be expected to
work alongside other forms of agreement or long-term arrangement necessary to secure
ongoing management, and the responsibilities of the ‘benefit holding’ organisation. It is not clear
whether that organisation be expected to have responsibility for ensuring arrangements for
management are in place, to pay the costs of management, or simply for providing advice, and
then for monitoring compliance, and if necessary ensuring enforcement action.



Specific forms of management are almost always necessary to sustain biodiversity interests.
Each habitat type needs a particular type of ongoing, management in order to sustain their
characteristic suite of species and special features, often based on ‘traditional’ forms of
management e.g. coppicing of certain types of woodland, or cutting of hay meadows with
aftermath grazing.



Whilst conservation covenants could provide a valuable new mechanism for securing the longterm use of land, they do not necessarily lead to the long-term management of that land. Such
management is either carried out voluntarily by the landowner / manager, or supported through
schemes such as the agri-environment payment schemes. As far as can be understood from the
consultation document, this situation would continue to apply even if land was subject to a
conservation covenant.
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In a biodiversity offsetting situation the situation is different. Here an ‘offset provider’ enters into
a commercially and legally binding arrangement to deliver compensatory habitat resulting from
planning policy conditions on development, in return for a payment. The commitment is to either
enhance an existing area of degraded habitat, or create an area of habitat from scratch, and to
manage it for its stated biodiversity purposes (e.g. as a particular type of grassland) in
perpetuity. The payment made to the offset provider by the developer must embody not only the
set up costs, costs of habitat creation or enhancement, but also the long-term management and
overhead costs. So in this situation, long-term management and use of the land are secured
together. A conservation covenant could however provide a suitable mechanism for securing
the use of the land, providing reassurance that the land will not be used for other purposes.



It is unclear to what degree a conservation covenant can or should be able to specify required
management. Sometimes it will be enough to secure a specific land-use, or prevent certain
proscribed uses in perpetuity, which might be as simple as stating that the land needs to be
actively managed in order to maintain its current condition or state.
o

Species licensing example: A receptor site for great crested newts that is covenanted
could include a requirement for ponds on the site to be managed so that they remain
suitable for newts (this could include removing any fish and preventing overdevelopment
of vegetation cover etc).



There may be some instances where a management agreement might be a useful additional
option e.g. some kind of accompanying ‘Covenant management Plan’?



For example, where the covenanted land is newly created habitat which is being used as
compensation for losses under a licence; a time-limited management agreement may be
needed to secure specific works to ensure the new habitat becomes properly established (this
could include monitoring and remedial action). Once the site is well established, these would be
unnecessary, and the more general conditions of the covenant would suffice.

We provisionally propose that the parties should be free to agree management actions as part of
a conservation covenant, but that no management powers should be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15


We agree to the proposal but please refer to earlier comments.



There would need to be an effective mechanism to monitor sites and to ensure any
management obligations in respect to a covenanted site are satisfied. It is not clear how
monitoring would work in practice, which body would be responsible for monitoring, and how this
work would be paid for. Monitoring of large numbers of sites would represent a significant new
burden if falling to the responsible body.



Mandatory powers (especially rights of entry) are unlikely to be acceptable, and contractual
arrangements may be sufficient if they can guarantee adequate oversight. Enabling legislation
could include sanctions to address breaches of contractual arrangements relating to a covenant.

We provisionally propose that, under the terms of a conservation covenant, a person who is
bound by a restrictive obligation breaches it by doing something which it prohibits, or by permitting
or suffering someone else to do so; and a person who is bound by a positive obligation breaches
it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
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We agree with the proposal.
We provisionally propose that, on proof of a breach of a conservation covenant, the court should
have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
We agree with the proposal. If conservation covenants are to have teeth and go beyond what can
already be achieved with management agreements then the ability to rely on injunctive relief is
important.
We provisionally propose that the court should have the power to issue an interim injunction in
respect of a breach of a conservation covenant. In determining whether an interim injunction
should be issued, the court should be required to consider the public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
We agree with the proposal. An interim injunction would allow responsible bodies to stop the
immediate threat of harm, and then re-evaluate once the matter has been fully investigated or the
risk of harm passes.
We provisionally propose that, on proof of a breach of a conservation covenant by a landowner,
the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’ views on
the way this remedy should be framed in a statutory scheme, and the circumstances in which
such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51


We provisionally agree with the proposal, but note the following:



If the responsible body can sue for damages when there is a breach of covenant then it is
essential that this does not get in the way of the primary form of relief which is an injunction to
stop or undo the activity that has caused the breach.



Whilst payments for costs might be beneficial, further consideration would be needed to
determine how costs would be calculated, where this money would go, and for what purpose it
would be used.



Should such a measure be introduced, any resulting damages must be used positively to restore
the interest lost from the affected land. If this is not possible, damages should be used to
recreate that interest on site if technically feasible.

We provisionally propose that a statutory scheme for conservation covenants should not include
an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55


We agree with this move in principle, but we are concerned about those few, exceptional cases,
where remediation is impossible. What would happen then? Could the statutory scheme be
widened in scope so as to take those exceptional circumstances into account?



The problem with the ability to pay damages where there has been a breach of a covenants is
that essentially it enables a person to pay for the right to do something which that person is not
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entitled to do. This is why injunctions are the standard right associated with breaches of
covenant. Since 1858, however, the Courts have considered that notwithstanding this they have
the power to award damages in lieu of an injunction in certain cases. The test case for this is the
Shelfer case (1895). This sets out narrow criteria for allowing the award of damages in place of
an injunction.


We are concerned that the introduction of damages into the scheme would mean that a
covenant holder could buy themselves out of the covenant if the right offer came along, as one
can do with the breach of a contract/management agreement. The statutory scheme for
conservation objectives should not include an ability for the court to award damages in
substitution for an injunction, to preserve the power of a covenant.



A practical concern would then be whether this would be fair if an injunction was not appropriate
in a particular case and whether the Courts would still have the jurisdiction to award damages in
substitution and, if so, whether the Shelfer principles would apply. There may be specific
situations where the damage to the covenanted land (structures or habitats) is so great that
remedial action is no longer possible and it would be better if compensation was available that
could be used to replace the feature of interest elsewhere. For example, if a building that
contains a bat roost (potentially constructed as mitigation for previous licensed works) is subject
to a covenant and is subsequently destroyed, then rebuilding the whole building may be
impractical. It may be better in this case to use compensation to construct a new roost
elsewhere. (If we knew about the threat, an interim injunction would prevent this scenario from
taking place).

We invite consultees’ views on whether Government or a statutory conservation body should
have the power to enforce conservation covenants where a holder has failed or is unable to do
so.
Consultation Paper, Chapter 6, paragraph 6.59


To some extent the position will depend on who is empowered to act as a responsible body. If
all responsible bodies are government bodies then this additional power would not be necessary
(but would a public body enforce, in the courts, a covenant against another public body?). If
NGOs and ‘for profit’ bodies can become responsible bodies then this power may be necessary.



This proposal would represent a new duty and create a new burden on nominated responsible
bodies, potentially requiring new legal expertise or costs of buying in expertise.

We provisionally propose that, on proof of the breach of a responsible body’s obligations under a
conservation covenant, the court should have the power to order remedies in accordance with
general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
We agree with the proposal.
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10


This proposal would be acceptable with conditions (an issue covered below). It would be more
acceptable for this to be permitted if the responsible bodies are limited to government and
government agencies, than if they are drawn from a wider pool of organisations.



This proposal would represent a new duty and create a new burden on nominated responsible
bodies.
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We invite consultees’ views on whether the responsible body’s ability to discharge should be
limited to certain circumstances, and, if so, what circumstances would be appropriate.
Consultation Paper, Chapter 7, paragraph 7.11


The ability of responsible bodies to discharge unilaterally should be restricted to government
bodies or government agencies.



This proposal would represent a new duty and create a new burden on nominated responsible
bodies.

We provisionally propose that the parties to a conservation covenant for the time being may agree
to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
We agree with the proposal.
We provisionally propose that where a responsible body in respect of a conservation covenant
acquires land which is subject to that covenant, the conservation covenant should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20


We agree with the proposal as long as there are safeguards. A potential safeguard might be a
requirement for the responsible body to seek permission from the relevant Secretary of State or
government body which would be responsible for designating responsible bodies, before being
allowed to sell formerly covenanted land without a covenant.



A concern relates to a scenario where a responsible body buys covenanted land (potentially at a
reduced market value due to the restrictions of the covenant) and then re-sells it at a substantial
profit once it was unencumbered of its covenant. The risk would be low if only public bodies are
designated as responsible bodies, but may be greater if a wider range of bodies (including ‘for
profit’ organisations) are allowed to be responsible bodies.



Similarly, at 7.19 it is suggested that if a responsible body holding a conservation covenant on a
piece of land purchases that land, then the conservation covenant will fall, as there is be no
further need for the covenant. There could however be a conflict of interest if a conservation
covenant is in place and the responsible body purchased the land for development purposes.

We provisionally propose that the Lands Chamber of the Upper Tribunal should have the power to
determine applications for the modification and discharge of statutory conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
No comment.
We provisionally propose that on the application of a landowner, the Lands Chamber of the Upper
Tribunal may modify or discharge a conservation covenant where it is reasonable to do so, having
regard to all of the circumstances and in particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including changes
in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
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(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future landowners
to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an equivalent
extent and within the same period of time by an alternative scheme on a different site which the
landowner owns, and it is possible to create a new conservation covenant on that site in
substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63


We disagree with the proposal as framed.



It is reasonable to have a provision of this sort, but there should be a presumption against
modifying or discharging covenants where this is opposed by the responsible body. The current
wording (with references to “where it is reasonable”) implies a presumption in favour of
discharging covenants at the wishes of landowners. This is clearly counter to the aim of
covenants, to provide protection to the objectives of a site in perpetuity.



We are concerned that this proposal could create an easy route for future landowners to dispose
of a covenant. For example, a person could purchase covenanted land in full knowledge of
management requirements and then put in a claim on the basis of matters (4) and / or (5) above,
to have it amended or discharged (as soon as the land ceases to be covered by a covenant it
could be sold for a profit as well).

Do consultees envisage any situations in which compensation should be payable to a responsible
body for modification or discharge of a conservation covenant by the Lands Chamber of the
Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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The answer to this question depends on how easy it would be for a landowner to obtain a
modification or discharge. If the courts readily agree to landowner requests then it is likely that
there will be scenarios where it would be appropriate to compensate the responsible body.
o

Example 1: A person purchases a house which includes an artificial bat loft – installed as
mitigation for a previously licensed extension to the house which destroyed a bat roost which is subject to a covenant. In time, the new householder decides that they can no
longer live in a house with bats (perhaps someone in the house develops a phobia of
bats). The court may (and perhaps would very likely) agree to the householders request
to discharge the covenant and allow the roost to be destroyed. (NB it is government
policy in cases where a person cites health reasons for closing a bat roost in a house
that Natural England issues licences to allow the roost to be closed). In these
circumstances, compensation should be provided to the responsible body to allow it to
fund the construction of another roost to replace that lost.

o

Example 2: A company applies to extend its premises to include an area subject to a
conservation covenant. In this case, this is the only realistic option for the company to
expand. If the court decides that the circumstances favour discharging the covenant then
it may be appropriate for compensation to be provided so the responsible body can
purchase a new area of land and to manage or develop it to replace the lost habitat.

As not all covenants may contain protected species, where legal protection provisions may be
available to secure compensation, a separate compensation mechanism is recommended.

We provisionally propose that it should not be possible for a responsible body to apply to the
Lands Chamber of the Upper Tribunal for modification or discharge of a conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
We agree with the proposal.
We provisionally propose that the existing jurisdiction of the court under section 84(2) of the Law
of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper Tribunal,
should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
We agree with the proposal.
We provisionally propose that section 237 of the Town and Country Planning Act 1990 should
enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
We agree with the proposal but there should be a presumption to compensate for the loss of the
covenanted feature.
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the public that are
not replicated in our provisional proposals for a statutory conservation covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment.
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced by a
statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
We agree with the proposal as the existing scheme has fallen into disuse.
Do consultees agree that the statutory covenants set out in Appendix A should not be replaced by
a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
We agree with the proposal that these other powers to establish covenants should not be
replaced (unless it is clear that they would be made entirely redundant by the new proposals).
Do consultees agree that conservation covenants will be more widely used in rural areas than on
urban land?
Consultation Paper, Chapter 9, paragraph 9.3


We are unable to agree or disagree whether covenants will be more widely be used most in
rural or urban areas but on balance suspect urban fringe areas may be where they would be
used the most.



Motivation to establish covenants is likely to be greatest where an environmental asset (habitat
or site) or historic building is most at risk. In practice, especially for species, risks may be
greatest at the urban – rural interface, where development pressures are greatest. In this
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situation covenants may be used to protect habitat corridors and pockets of protected species
habitat that would otherwise be vulnerable to future development encroachment.


In a biodiversity offsetting situation the delivery of offsets may (as in the Defra pilots) be directed
to particular locations by means of an ‘offsetting strategy’ drawn up by the Local Authority. The
strategies adopted by the pilots differ in detail, but give priority to the ‘Lawton principles’ to
rebuild the countryside by creating new habitat, so that blocks of wildlife habitat are ‘bigger,
better managed, and more joined up’ (i.e. less fragmented into small areas). This would tend to
lead to offsetting delivery sites being rural.



On the other hand strategies also address community interests in retaining the amenity values
lost through development of greenspace, and this would tend to encourage offsetting sites to be
as near as possible to the location at which development resulted in biodiversity loss, and so
more likely to be close to the urban fringe, and accessible.



Conservation covenants protecting biodiversity interests in some urban and urban fringe
situations may need to be framed so as to avoid inadvertently preventing or restricting other
established uses and services enjoyed by local communities (e.g. access).



Conservation covenants protecting biodiversity interests in urban and urban fringe situations
could help to restrict the inappropriate development of land which is being managed as a
compensation site for an earlier development; This situation has arisen where planning
permission was given on an area previously identified as compensation habitat for Great
Crested Newts. Registration of covenants, by identifying the existence of covenants on land,
would help avoid this situation. (See response to Chapter 5, paragraph 5.32).

We invite consultees to indicate how widely used conservation covenants would be in England
and Wales, or how frequently they might use covenants in the course of their work.
Consultation Paper, Chapter 9, paragraph 9.7


As previously described, Natural England already has a range of powers to enter into
management agreements which share some characteristics with conservation covenants, as
proposed. However some examples of scenarios in which covenants could in principle be used
as an alternative mechanism are given below:



Species Licensing: the use of conservation covenants in respect to species licensing under
wildlife legislation in England. Covenants could be used where it is a condition of a licence to
provide mitigation or compensation for impacts on a protected species. In many, but not all
cases, this will be related to development or other land-use changes which result in damage or
destruction of critical habitat for the species (e.g. breeding or resting sites). The principal
species would be European Protected Species (e.g. great crested newts, bats, dormice, otters
etc) and badgers. The relevant legislation is:
o

Conservation of Habitats and Species Regulations 2010 (as amended)

o

Protection of Badgers Act 1992

o

There may also be some scenarios where a covenant may be recommended for licences
issued for Schedule 5 species (e.g. water voles, white-clawed crayfish) under the Wildlife
and Countryside Act 1981 (as amended).



Scale: it is difficult to judge the frequency that covenants would be used, but it is possible that
several hundred could be issued each year in relation to Natural England’s species licensing
activities. At present Natural England issues approximately 1200 development related licences
each year, virtually all of which will require mitigation or compensation measures (although not
all would necessarily require a covenant).



Natural England has recently started using management agreements (issued under s7 and s13
of the NERC Act 2006) for a small number of cases (< 5 pa) to secure long-term management of
mitigation / compensation measures. This is a novel approach for species licensing and is likely
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to be extended. It is envisaged that conservation covenants could replace the use of these
agreements in most cases, as they seem likely to offer better protection.
Securing agri-environment scheme investments in perpetuity


As set out previously under Chapter 2, paragraph 2.47 Natural England is already able to
impose short term contractual requirements under which landowners are required to deliver
beneficial land management, in exchange for payments to cover profits forgone under agrienvironment schemes (Environmental Stewardship (ES)) which we administer on behalf of
Defra. ES has two distinct tiers Entry Level Stewardship (ELS) and Higher Level Stewardship.
ELS rewards straightforward environmental management and is open to all farmers and land
managers. ELS agreements last for five years and provide a flat rate payment that relates to the
size of the farm. Higher Level Stewardship (HLS) rewards much higher standards of
environmental management and is targeted at the land and features of greatest environmental
value. Agreements last ten years and payments vary according to the specific management
undertaken. HLS has been the main delivery mechanism to achieve targets for the condition of
Sites of Special Scientific Interest (SSSIs), priority species and habitats recognised under s41
of the NERC Act (2006) , and a range of other national and international targets. Entry to the
Higher Level Scheme is discretionary.



Where there is no statutory designation (i.e. SSSI) underlying an agreement, on expiry of that
agreement there is currently no long term mechanism by which to ensure retention of the
environmental public goods gained over its 10 year lifetime. These may include for example,
creation of new species rich grassland from arable land, or creation of new hedgerows /
stonewalls, in addition to management options aimed at ensuring that the condition of existing
high value habitat is either maintained or restored to good condition if it has been assessed to
be unfavourable. We consider that where the landowner is keen to do so there may be scope to
use conservation covenants as a means to protect some or all of these land management
investments in perpetuity. We are not able to provide an estimate of the likely scale of their use
in this regard or the likely ambition of landowners/agreement holders in this respect;

For example:


Where a landowner/agreement holder wishes to see the investment they have made through
agri-environment schemes in boundary features (hedgerows/stonewalls) protected from any
future field re-structuring, the covenant would prevent loss of hedgerows/walls by their
successors/future owners.



Where a landowner/agreement holder wishes to see change in agricultural land made
permanent. For example, on land which has been subject to a habitat re-creation option, or
where land has been taken out of production over medium to long term, e.g. field margins /
headlands. The covenant would prevent the land being taken back into cultivation.

Some examples of scenarios where covenants could be used:
1. Protecting vulnerable mitigation and/or compensation measures offered by a developer
in licensing cases
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o

Scenario: An artificial bat roost is installed in a building.

o

Risk: The artificial roost will only gain protection as a roost if it is used by bats. There is a
risk that the roost could be lawfully destroyed, despite being built as
mitigation/compensation, if bats do not occupy (or even regularly use) the structure by
the time the licence expires (which will typically be within 2 years of construction).

o

Benefit of conservation covenant: Giving protection to the roost via a covenant would
ensure that the roost is retained indefinitely, or at least until such time that the
responsible body is satisfied that it will never be used by bats and, its retention as a roost
thus provides no environmental benefit.

2. Prevent compensation sites being developed in future
o

Scenario: A new habitat is provided as compensation for a development that has
destroyed great crested newt breeding ponds and terrestrial habitat. In some cases this
may happen because the developer or planning authority may not be aware of the past
history of the site, since compensation habitat has no special designation and is only
discoverable through planning searches, if it was a planning condition (which is rarely the
case).

o

Risk: A developer later proposes a development that would destroy this compensation
habitat. While this should be a very rare occurrence that is justified only in exceptional
circumstances, in practice Natural England has identified two cases in 2012-13 where
planning authorities have issued planning permissions for developments on great
crested newt compensation habitats.

o

Benefit of conservation covenant: If the compensation habitat was protected by a
covenant then future development would be prevented unless it was agreed by the
relevant responsible body.

3. Long-term management of mitigation or compensation features
o

Scenario: New breeding ponds are created to replace ponds destroyed to make way for
a development.

o

Risk: The conditions of a licence can stipulate requirements for monitoring and remedial
action to make sure the new ponds establish, but licences have limited duration and
cannot ensure the ponds are managed sympathetically for newts in the long-term.

o

Benefit of conservation covenant: the conditions of a covenant could stipulate that the
pond is managed in such a way to maximise the chances that it remains a suitable
breeding habitat; for example, by prohibiting the release of fish into the ponds.

Do consultees agree that conservation covenants will lead to an increase in the opportunities for
development and resource management, whether through encouraging the release of land or
facilitating development via biodiversity offsetting? What would the financial benefit of such an
increase be (for example to developers or those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11


We agree that conservation covenants are likely to lead to an increase in the opportunities for
development and resource management. Conservation covenants system would provide a new
delivery mechanism to work either alongside or in place of s106 agreements to secure land in
perpetuity.



The Defra biodiversity offsetting Options Impact Assessment LINK [PDF, 1.12MB, 61 pages] is
the formal cost-benefit analysis for the Defra biodiversity offsetting pilot which may provide some
background on financial benefits of one potential application of conservation covenants.

Do consultees agree that the introduction of conservation covenants will have a positive impact
on conservation, leading to benefits such as the protection of natural capital, and enhancement of
a green economy and better availability of recreational activity for the public? We would welcome
information consultees are able to provide on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
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We agree that conservation covenants seem likely to have a positive impact on conservation by
introducing a new delivery mechanism.



Numerous mechanisms already exist for securing positive benefits for nature conservation. The
introduction of conservation covenants would appear to provide a new alternative mechanism,
which could complement, or in some circumstances replace the need for management
agreements in suitable circumstances.



From a species licensing perspective, covenants could provide long-term security for features or
sites provided as mitigation / compensation.



The use of covenants would also provide credible evidence to the European Commission that
we have a robust system of securing Favourable Conservation Status (as required by the
Habitats and Species Directive) for species subject to derogations.



The use of covenants for biodiversity offsetting would enable and encourage more land to be
used for habitat creation purposes to offset the impact of development (impacts which currently
result in losses of biodiversity) and hence help achieve the policy objectives of ‘No Net Loss’ of
biodiversity. Covenants would also ensure that such land was used for nature conservation
purposes in perpetuity.

Do consultees agree that removing the need for a conservation organisation to purchase land,
and for landowners to sell land, will reduce the costs involved in protecting it? We invite
consultees to provide us with details of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18


We are unable to agree or disagree with this point. Natural England does not have any suitable
information on costs to answer this question, but notes the following situation and opportunities:



The ownership by voluntary conservation organisations of land of high nature conservation
interest, and subsequent management as dedicated nature reserves, is a long-established
modus operandi. This land may be gifted or purchased, and when purchased may involve
significant fund-raising activities and applications for matching funding (e.g. from Lottery funds),
which may be against short deadlines once the land is put up for sale. The burden of raising the
necessary funds can be significant, particularly for smaller charitable NGOs.



Conservation covenants offer a potential new mechanism which might be used in at least 2
situations. (1) Where a landowner is willing to release land to be managed as a nature reserve
but wishes to retain ownership, and (2) the use of a ‘rolling fund’ to purchase a succession of
sites using a single starting fund. This mechanism is used in Australia, e.g. the BushBank
system administered by the National Trust of Australia: LINK

Do consultees agree that removing the need for lease-back arrangements will reduce the costs
involved in protecting land? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
No comment.
We invite consultees to provide details of how a conservation covenant could affect the value of
land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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No comment.
We invite consultees to provide details of the likely costs of managing a conservation covenant,
particularly where this can be drawn from existing management actions that they undertake or are
aware of.
Consultation Paper, Chapter 9, paragraph 9.25
No comment.
We invite views from consultees as to the likelihood of enforcement action being needed for
conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
No comment.

We invite consultees to provide details of the likely costs of enforcement action such as seeking
damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment.
Do consultees agree that the cost of training for legal professionals and the judiciary will be
absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment.
Do consultees agree that the transitional impact on local authorities of registering new
conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No comment.
Do consultees agree that the transitional impact on responsible bodies would be minimal?
Consultation Paper, Chapter 9, paragraph 9.34


We disagree with this proposal.



The operation of a new conservation covenants system would result in new duties and burdens
for responsible bodies, for example potentially including advice, negotiation of legal
arrangements, compliance monitoring, and potentially the production of guidance, and
enforcement.



It is likely that the transitional costs associated with the above (plus administrative
arrangements, staff skills training etc) would entail a significant cost.



Experience of the operating costs of existing management agreement systems (eg. NERC s7),
which although different, share some characteristics, could potentially inform estimates of costs
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of any new conservation covenants system.
Do consultees agree that the transitional impact on the Lands Chamber of the Upper Tribunal
would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment.
We invite views from consultees as to the range of likely costs of an application to modify or
discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment.
We invite views from consultees as to the likely increase in applications to the Lands Chamber of
the Upper Tribunal following the introduction of a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No comment.
Do consultees agree that conservation covenants provide benefits in terms of opportunities for
increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
No comment.
We invite consultees to advise us of areas which constitute likely costs or benefits of a statutory
scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47


New duties and burdens for responsible bodies, resulting from the development and introduction
of a new conservation covenants system would potentially include the following:



Set up stage
o
o
o



Ongoing, potentially in perpetuity
o
o
o
o
o



Landowner liaison and advice
Legal costs of involvement in renegotiating any necessary changes to the covenant
Ensuring ongoing management necessary to achieve the objectives of the covenant
Compliance monitoring
Enforcement (potentially)

Other costs associated with establishing and maintaining a statutory scheme would relate to:
o
o
o
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Establishing administrative arrangements and internal guidance
Staff skills training
Negotiation of legal arrangements, compliance monitoring, and potentially the production
of guidance, and enforcement.

The legislative process
The role of the Secretary of State in nominating responsible bodies
Monitoring and review

o
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Actions in situations where responsible bodies are abolished, merged etc as holder of
last resort.

Annex A Natural England – existing powers to create management agreements equivalent to
conservation covenants
Section 7 NERC Agreements
Section 7 of NERC reads as follows:
7 Management agreements
(1) Natural England may make an agreement (a “management agreement”) with a person who has an interest in
land about the management or use of the land, if doing so appears to it to further its general purpose.
(2)

A management agreement may, in particular—

(a)

impose on the person who has an interest in the land obligations in respect of the use of the land;

(b)

impose on the person who has an interest in the land restrictions on the exercise of rights over the land;

(c) provide for the carrying out of such work as may be expedient for the purposes of the agreement by any
person or persons;
(d) provide for any matter for which a management scheme relating to a site of special scientific interest provides
(or could provide);
(e)

provide for the making of payments by either party to the other party or to any other person;

(f)

contain incidental and consequential provision.

(3)

A management agreement is, unless the agreement otherwise provides—

(a) binding on persons deriving title under or from the person with whom Natural England makes the agreement,
and
(b)

enforceable by Natural England against those persons.

(4) Schedule 2 to the Forestry Act 1967 (c 10) (power for tenant for life and others to enter into forestry dedication
covenants) applies to management agreements as it applies to forestry dedication covenants.
(5) For the purposes of any enactment or rule of law as to the circumstances in which the dedication of a highway
or the grant of an easement may be presumed, or may be established by prescription, the use by the public or by
any person of a way across land at any time while it is the subject of a management agreement is to be disregarded.
(6)

“Interest in land” has the same meaning as in the National Parks and Access to the Countryside Act 1949 (c 97).

(7) “Management scheme” and “site of special scientific interest” have the same meaning as in Part 2 of the
Wildlife and Countryside Act 1981 (c 69).

In addition to s.7 NERC, Natural England’s also has various incidental powers under s.13 NERC, as
follows:
13 Incidental powers
(1) Natural England may do anything that appears to it to be conducive or incidental to the discharge of its
functions.
(2)
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In particular, Natural England may—
(a)

enter into agreements;

(b)

acquire or dispose of property;

(c)

borrow money;

(d) subject to the approval of the Secretary of State, form bodies corporate or acquire or dispose of
interests in bodies corporate;
(e)

accept gifts;

(f)

invest money.

Regulation 16 of the Habitats Regulations management agreements
Regulation 16 of the Habitats Regulations reads as follows:
16 Management agreements
(1) The appropriate nature conservation body may, for the purposes specified in paragraph (2), make an
agreement (a “management agreement”) with a person who has an interest in—
(a)

land which forms part of a European site, or

(b)

land adjacent to such a site,

about the management or use of the land.
(2) A management agreement may be made for the purposes of the management, conservation, restoration or
protection of the site, or any part of it.
(3)

A management agreement may, in particular—

(a)

impose on the person who has an interest in the land obligations in respect of the use of the land;

(b)

impose on the person who has an interest in the land restrictions on the exercise of rights over the land;

(c) provide for the carrying out of such work as may be expedient for the purposes of the agreement by any
person or persons;
(d) provide for any matter for which a management scheme relating to a site of special scientific interest provides
(or could provide);
(e)

provide for the making of payments by either party to the other party or to any other person;

(f)

contain incidental and consequential provision.

(4)

A management agreement is, unless the agreement otherwise provides—

(a) binding on persons deriving title under or from the person with whom the appropriate nature conservation body
make the agreement; and
(b)

enforceable by the appropriate nature conservation body against those persons.

(5) Paragraphs 1 to 3 of Schedule 2 to the Forestry Act 1967 (which makes provision for certain persons to enter
into forestry dedication covenants) apply to management agreements as they apply to forestry dedication covenants.
(6)

In this regulation—

(a)

“interest in land” has the same meaning as in the 1949 Act; and

(b) “management scheme” and “site of special scientific interest” have the same meaning as in Part 2 (nature
conservation, countryside and national parks) of the WCA 1981.

Therefore Natural England has relatively broad powers to enter into agreements with landowners
under both NERC and the Habitats Regulations (the powers are essentially identical under each).
Importantly these agreements have the capacity to run with the land.
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Management Schemes under the Wildlife and Countryside Act 1981 (as amended)
Natural England also has the power to enter into Management Schemes on SSSIs under section
28J of the Wildlife and Countryside Act 1981. This are often used as a way of ensuring that the site
is managed appropriately. Section 28J reads as follows:
[28J Management schemes]
[(1) [Natural England] may formulate a management scheme for all or part of a site of special
scientific interest.
(2)

A management scheme is a scheme for—
(a) conserving the flora, fauna, or geological or physiographical features by reason of which
the land (or the part of it to which the scheme relates) is of special interest; or
(b)

restoring them; or

(c)

both.

(3) [Natural England] shall serve notice of a proposed management scheme on every owner and
occupier of any of the land (or the part of it to which the scheme would relate); but it may be served
on them only after they have been consulted about the proposed management scheme.
(4)

The notice may be served with the notification referred to in section 28(1)(b) or afterwards.

(5) The owners and occupiers upon whom the notice must be served (referred to in this section as
“the relevant owners and occupiers”) are—
(a) if it is served with the notification under section 28(1)(b), or later but before the notification
referred to in section 28(5)(b), the owners and occupiers referred to in section 28(1)(b);
(b) if it is served with the notification under section 28(5)(b) or later, the owners and occupiers
of such of the land as remains subject to the notification.
(6)

The notice of a proposed management scheme must include a copy of the proposed scheme.

(7) The notice must specify the time (not being less than three months from the date of the giving
of the notice) within which, and the manner in which, representations or objections with respect to
the proposed management scheme may be made; and [Natural England] shall consider any
representation or objection duly made.
(8) Where a notice under subsection (3) has been given, [Natural England] may within the period
of nine months beginning with the date on which the notice was served on the last of the relevant
owners and occupiers either—
(a)

give notice to the relevant owners and occupiers withdrawing the notice, or

(b)

give notice to them confirming the management scheme (with or without modifications),

and if notice under paragraph (b) is given, the management scheme shall have effect from the time
the notice is served on all of the relevant owners or occupiers.
(9)

A notice under subsection (3) shall cease to have effect—
(a) on the giving of a notice of withdrawal under subsection (8)(a) to any of the relevant owners
and occupiers; or
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(b) if not withdrawn or confirmed by notice under subsection (8) within the period of nine
months referred to there, at the end of that period.
(10) [Natural England's] power under subsection (8)(b) to confirm a management scheme with
modifications shall not be exercised so as to make complying with it more onerous.
(11) [Natural England] may at any time cancel or propose the modification of a management
scheme.
(12)

In relation to—

(a)

the cancellation of a management scheme, subsections (3) to (5) apply, and

(b)

a proposal to modify a management scheme, subsections (3) to (10) apply,

as they apply in relation to a proposal for a management scheme.
(13) An agreement under section 16 of the 1949 Act or section 15 of the 1968 Act relating to a site
of special scientific interest may provide for any matter for which a management scheme relating to
that site provides (or could provide).]
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Annex B Natural England experience of the practical application of management agreements
comparable to conservation covenants
The current position with regards the enforcement of management agreements is that if, after
entering into that agreement, the individual then breaches its terms, Natural England can withhold
payments and seek to recover all of the money that has so far been paid under that agreement. It
cannot, however, compel the person to carry out an activity which was covered by that management
agreement.
If, however, the land in question is also a SSSI then Natural England can take enforcement
proceedings against an individual who, in breach of their management agreement, carries out an
activity which is listed as an ‘operation likely to damage’ for that particular SSSI (see section 28E
and 28P of the Wildlife and Countryside Act 1981(as amended)). Natural England also now has
powers under the Environmental Civil Sanctions (England) Order 2010 and the Environmental Civil
Sanctions (Miscellaneous Amendments) Regulations 2010 to impose civil sanctions in the place of
a criminal prosecution in certain cases.2 Byelaws may also be in place for both SSSIs and Natura
2000 sites, which prohibit certain activities. These too may also apply where a person is acting in
breach of the terms of their management agreement.
In those cases in which, during the term of a management agreement, the agreement holder
decides to sell the land to which the agreement relates, Natural England’s standard terms and
conditions stipulate that the buyer or transferee must enter into a novation agreement in which they
agree to abide by the provisions of the management agreement. If the buyer or transferee refuses
to do this then Natural England will treat agreement as having been breached and will seek to
recover all of the money that has paid under that agreement from the original agreement holder.
This then raises the issue of whether a buyer is aware of the management agreement when they
make moves to purchase the land. It would be expedient for Natural England if it was made
obvious, from the outset, that the land in question was subject to a management agreement. This
would ensure that the matter of the novation agreement was discussed in advance of the sale. One
way of doing this would be to include a reference to the management agreement on the Land
Registry title entry for the property.
Natural England has in the past investigated this approach with the Land Registry to see whether it
is possible to make reference to the positive and negative obligations contained within the
management agreement on the register. The position seems to be that covenants which are purely
personal in nature can be noted on the proprietorship register, although there is no obligation on the
Land Registry to make reference to them on the title. The Land Registry would have to exercise its
discretion, in accordance with rule 64 of the Land Registry Rules 2003, before making an entry.
Rule 64 is as follows:
Positive covenants
64.—(1) The registrar may make an appropriate entry in the proprietorship register of any positive covenant that relates
to a registered estate given by the proprietor or any previous proprietor of that estate.
(2) Any entry made under paragraph (1) must, where practicable, refer to the instrument that contains the covenant.
(3) If it appears to the registrar that a covenant referred to in an entry made under paragraph (1) does not bind the
current proprietor of the registered estate, he must remove the entry.

2

See Natural England document ‘Enforcement Guidance’ (December 2011) for more information.
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These entries can be made because the proprietorship register can include restrictions which affect
the ability of the proprietor to deal with the property.
Land Registry informal advice in the past on the implications of section 7(3) of NERC was that whilst
management agreements may contain both restrictive and positive obligations, the wording of
section 7(3) clearly intends management agreements to be mentioned on the register of title of the
land that they relate to. According to the Land Registry, similar provisions relating to positive
covenants binding successors in title are also contained in other statutes and that registration is a
useful way of making potential purchasers aware of these obligations.
The Land Registry advised that if Natural England did make an application to amend the register it
should refer to both section 7(3) of NERC and Rule 64 of the Land Registry Rules 2003 in its
application. Once the Land Registry receive an application it will decide whether to make entries in
the proprietorship register, in respect of positive covenants, or the charges register in respect of
restrictive covenants.
Therefore, whilst section 7 NERC agreements (for example CES agreements) should contain
contractual provisions which allow Natural England to either ensure that the terms of the agreement
are passed on to successors in title or, if this is not possible, to enable it to reclaim the money it has
paid to the original agreement holder under the agreement, making an entry on the title in respect of
the positive and restrictive covenants is a useful ‘belt and braces’ exercise to ensure that potential
buyers are put on notice from the outset.
The procedure set out above in respect of section 7 NERC agreements should also apply in the
context of regulation 16 management agreements. This is because the powers are very similar.
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LAW COMMISSION
CONSULTATION PAPER No 211
CONSERVATION COVENANTS
RESPONSE FORM
This optional response form is provided for consultees’ convenience in responding to
our Consultation Paper on Conservation Covenants.
You can download the Consultation Paper free of charge from our website at:
www.lawcom.gov.uk (see A-Z of projects > Conservation Covenants).
The response form includes the text of the questions and provisional proposals in the
Consultation Paper, with space for answers. You do not have to respond to every
question or proposal. Answers are not limited in length (the box will expand, if
necessary, as you type).
Each question and provisional proposal is followed by a reference to the Chapter of
the Consultation Paper in which that question or proposal is discussed, and the
paragraph at which it can be found. Please consider the discussion before
responding.
We invite responses from 28 March 2013 to 21 June 2013.
Please send your completed form:
by email to:

propertyandtrust@lawcommission.gsi.gov.uk

or

by post to:

If you send your comments by post, it would be helpful if, wherever possible, you
could also send them electronically (for example, on CD or by email to the above
address, in any commonly used format).
Freedom of Information statement
Information provided in response to this consultation, including personal information,
may be subject to publication or disclosure in accordance with the access to
information regimes (such as the Freedom of Information Act 2000 and the Data
Protection Act 1998 (DPA)).
If you want information that you provide to be treated as confidential, please explain
to us why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Law Commission.
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The Law Commission will process your personal data in accordance with the DPA
and in most circumstances this will mean that your personal data will not be
disclosed to third parties.
Your details
Name:
Royal Institution of Chartered Surveyors
Email address:
Postal address:
12 Great George Street, Parliament Square, London SW1 P 3AD
Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
A global organisation, the Royal Institution of Chartered Surveyors (RICS) is the
principal body representing professionals employed in the land, property and
construction sectors. The Institution represents over 100, 000 members comprising
chartered surveyors (MRICS or FRICS), Associate surveyors (AssocRICS), trainees
and students. Our members practise in seventeen land, property and construction
markets and are employed in private practice, central and local government, public
agencies, academic institutions, business organisations and non-governmental
organisations.
As part of its Royal Charter, RICS has a commitment to provide advice to the
government[s] of the day and, in doing so, has an obligation to bear in mind the
public interest as well as the interests of its members. RICS is therefore in a unique
position to provide a balanced, apolitical perspective on issues of importance to the
land, property and construction sectors.
This consultation was sent to members of the Rural Professional Group, and their
views being are contained within this submission. This group is the home within RICS
for professionals who are involved in a broad spectrum of work across the rural
economy and environment, including rural asset consultancy, valuation, agency and
management. Additionally, our practising members are very active in development
practical conservation schemes on the ground including the development of the
Ecosystem Service Approach to rural land management.
If you w ant informatio n that you provide to be treated as confidential, please
explain to us why you regard the information as confidential:

As explained above, w e will tak e full account of your explanation but cannot
give an assurance that confidentiality can be maintained in all circumstances.
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We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
Our members may be called on to advise RICS on the use of conservation covenants
in a very wide range of situations. For example, members in the construction or
development sectors may be involved in securing offsetting sites for new
developments, while rural practitioners are likely to be involved in the procurement or
supply of ecosystem services. It is very likely that our members will act for either
party to a conservation covenant, representing responsible organisations as well as
landowners and leaseholders. Our members already have extensive experience of
the management of land for environmental purposes, in valuation, and in
consideration of the practical implications of covenants affecting land in their many
guises. Our members are well placed to advise owners and managers of land on
how conservation covenants may (or may not) fit into their overall longer term
objectives and plans for estate management,. This includes the all-important
interactions with other agreements and responsibilities concerning land.

We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
Our members have been involved in the negotiation of management agreements
under the Wildlife and Countryside Act 1981 and other legislation; in the direct
purchase or lease of land for conservation purposes; and in the negotiation of
agreements under various government-led schemes to secure the environmental
management of land. Rural members have worked for many years with the Forestry
Commission on the old schemes of designation, and the National Trust is a
considerable employer of our members in the management of its rural estates. We
can therefore call on a considerable reservoir of practical experience in these areas
which has formed the basis for much of this response.
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We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54

In response to item 3 above, and recognising the limitations reviewed in the
consultation paper, suitably framed conservation covenants would be a useful
addition to the methods available to deliver biodiversity offsetting activity,. Whilst this
question is focussed on biodiversity offsetting, in our view, the potential benefits of
conservation covenants are much wider than this. The current proposals may not
allow the full achievement of the potentially wider benefits. For example, it may be
helpful if utility companies could make conservation covenants with landowners to
secure future resource provision. This would particularly be the case for the
management of upland peatland to ensure a steady and clean water supply, with
additional benefits of carbon storage and biodiversity enhancement. This is therefore
not ‘offsetting’ as such, but an important opportunity to manage the natural
environment more positively.

There are a number of organisations and initiatives that lend support to the
development of the ecosystems approach. These include: the UK Government - via
its Natural Environment White Paper; the the Treasury – via the recent formation of
the Natural Capital Committee; degrees of support from Defra, the Research
Councils and others for innovative work of this nature, and in particular the
development of PES (Payment for Ecosystem Services) Schemes to offer new
incentives to land managers to reflect the value of natural capital. As practical
schemes are developed they will need to be supported by appropriate contractual
arrangements. The potential ‘buyers’ will not be limited to government departments
and charities with specified objectives but could, for example, include:
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Water companies seeking to influence rural land management for reasons of
water quality, quantity or regularity of supply;



Operators of other utilities seeking to protect their assets from flooding, or other
natural hazards, by formulating agreements for green infrastructure or other land
management measures with landowners. This category could include, National
Grid, Network Rail, and telecoms operators;



Health agencies seeking to secure the value of a recuperative environment;



Community Interest Companies established to manage ecosystem services for
the broader benefits in terms of, for example, the development of visitor payback
schemes, and flood prevention and management.

The full range of possibilities is only now starting to emerge, as a result of a great
deal of research and development undertaken over the last few years, and the
introduction of conservation covenants could be key to enabling novel schemes of
land management to proceed. Without a broadly-framed ability to construct
conservation covenants, it is likely that many such schemes will be stifled from the
outset by having to resort to some of the more cumbersome methods reviewed in the
consultation paper.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
Yes, subject to observations elsewhere in this response.
We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
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Although we have members practising in Scotland, no particular information has
come to our attention on these matters.
We provisionally propose that the holder of a freehold estate in land, or of a
leasehold term with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
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Yes, but with considerable reservations concerning leaseholders. While noting that a
leaseholder would not be able to bind beyond the lease term, and that a covenant in
contravention of a specific lease term would be void of this, nevertheless leaves a
number of important concerns regarding the reversion. In particular:


It is unlikely that current leases will have been drafted with considerations like this
in mind, potentially leaving freeholders unwittingly exposed;



Even though a conservation covenant may expire at the end of the lease term,
there may be continuing physical effects from its operation which could have
implications on the reversion detrimentally. An example might be land let under a
Farm Business Tenancy (Agricultural Tenancies Act 1995) with a remaining term
of 20 or more years. A covenant is entered under which significant areas of the
farm are re-wet for habitation creation. Depending on the detailed
circumstances, it may take some time for the effects of this work to be remedied
beyond the end of the term. One remedy for this might be a dilapidations claim at
the end of the tenancy, but this would be to bolt the door too late. If leaseholders
are to be allowed to enter agreements, then it would be desirable that it should
only be with the full and informed consent of their landlords;



A further concern which members have highlighted is the possibility that
management of land under a conservation covenant might put it into a condition
which leads to SSSI designation for example. If this were to be the case, then
many freeholders would take the view that this has imposed a considerable
liability onto the reversion.

Another area for further consideration is the position of commoners whose interests
may be affected by conservation covenants made by freeholders. It would seem
equitable that where a commoner’s ‘quiet enjoyment’ of the right of common may be
infringed, there should be a mechanism within conservation covenants to
accommodate this. This might, therefore, extend to the need for conservation
covenants to be available with formally-constituted commoners’ associations for
example. It is an aspect which would merit further consideration.

We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
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(1) a public body whose objects include some or all of the purposes set out at
paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
We agree that these bodies should be included, but also think there is a case for
broadening the list of responsible bodies. This could include, for example, utility
companies who have a direct interest in managing the environment to secure their
services to the public. It may also be desirable to include other types of corporate
bodies with a similar, broader interest but which lack charitable status, subject to an
overall requirement for the organisation to have the responsible longer term
management of natural resources as an objective of the highest priority.
We invite views from consultees on whether there is a case for giving the Secretary
of State and the Welsh Ministers the power to include for-profit companies whose
objects include some or all of the purposes set out at paragraph 4.40 as responsible
bodies.
Consultation Paper, Chapter 4, paragraph 4.24
For reasons already outlined we believe there is a case to be made here. The
precise interpretation of ‘objects’ which “include some or all of the purposes set out at
paragraph 4.40” would need to be explored in more depth. For example, would a
utility company with the prime purpose to provide water and to make a profit for
reinvestment and distribution fall within this criterion?
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
Yes. This is necessary for them to be workable, but some safeguards would be
necessary if the power to make covenants is to be enabled more widely as we have
suggested.
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We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
If not a holder of last resort, a minister should be empowered to determine who the
covenant should transfer to.

We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
This list provides a good starting point, to which we would add “to manage ….”, and
”to develop”. This would help to encourage positive resource management in
society’s broader interests on both commercial and altruistic grounds.

We invite views from consultees as to whether a scheme of conservation covenants
for England and Wales should include any form of public oversight for the creation of
new conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
A degree of public oversight may be desirable if our argument that the scope of
‘responsible bodies’ should be extended, but otherwise no. Even if the scope is
extended as we propose, it is still not clear that any formal public oversight would be
needed other than when public money was at stake – in which case existing
mechanisms may be more than adequate.
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We provisionally propose that conservation covenants shall be statutory burdens
on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
This requires a legal view which we would not feel qualified to offer professionally.

We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
It is hard to conceive a practical alternative.

We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
Agreements in perpetuity are highly desirable in most cases. It is important to allow
for shorter periods, particularly during the initial period when covenants will be novel
and untried.
A further idea which may be adopted from our members’ experience with agricultural
tenancies could be to allow covenants for a fixed period to roll over from year to year
until positive action is taken to determine them (the parallel being the service of
Notice to Quit to run with the term date). This will rightly be regarded as a
considerable risk by some of the potential holders of conservation covenants, but that
risk can be measured against the original purpose of the covenant. For example,
biodiversity offsetting for a major development with irreversible environmental impact
would be likely to make this approach far too much of a risk; whereas an
arrangement like this to secure a natural supply of water may be far less of a risk.
The advantage would be that it would enable early adopters to experiment with the
approach, and for the majority to learn from their experience.
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We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
Broadly, we agree. The limitation of not going beyond the purposes for which the
covenant is created may raise some detailed difficulties. Perhaps this might be
extended to terms which are incidental to the purposes for which a covenant is
created.

We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
Yes. This may raise the awkward question of the situation in which a leaseholder
may have made a covenant and acted upon it to the detriment of the reversion
(already discussed in a previous section).

We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation
covenant has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
Yes, with resort to the Lands Chamber to resolve practical problems.

We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
This would be helpful.
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We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
There is now a wide provision of academic literature, a growing body of practical
professional literature, and a number of practical case studies on which this guidance
could draw. It would make sense for guidance to be led by a responsible
government department (e.g. Defra, who have been doing much to pioneer the
ecosystems approach), and drawing on this growing academic and professional
community.

We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
Practically, this is vital for anybody dealing with interests in land which may be
affected, whether they are statutory undertakers undertaking land research, finance
providers, future owners or lessees, and would certainly be in the public interest of
effective professional advice from our members to their clients.

We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be
encouraged to publish this information voluntarily, with the agreement of the relevant
landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
The benefits would probably be disproportionate to the burdens. The advantage of a
central register would be the collation of data nationally, and regionally, on the uptake
and success of conservation covenants with a view to their further development.
Registration as a land charge would be more important.

Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
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Yes. One fear to emerge strongly from our members’ experience has been that
landowners fear that participation in a scheme along the lines of a conservation
covenant may make their land eligible for designation as a SSSI. There are also
fears about the nature of the interaction with the requirement for Good Agricultural
and Environmental Condition required by land on the Rural Land Register for the EU
Single Farm Payment Scheme, and for the same land when it has been registered in
Higher Level Stewardship or Entry Level Stewardship Schemes with Natural
England. There are potentially practical difficulties in marrying the requirements of
these schemes, especially given the differences in their timescales (which may be
considerable)

We invite consultees’ views on how obligations under a conservation covenant
should be managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be
used in addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
In regard to (1) the variety of conservation covenants and the management required
is likely to be very wide indeed. For example, peatland restoration requires the
blocking of ditches and drains to be undertaken by one party or the other, as well as
considerable monitoring activity in some cases. It would therefore be useful, in
probably all cases requiring positive management, for a management agreement to
accompany a conservation covenant.

We provisionally propose that the parties should be free to agree management
actions as part of a conservation covenant, but that no management powers should
be provided for in the statute.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
This seems to offer the necessary flexibility, subject to the adequacy of the
‘underlying contractual arrangements’ referred to in paragraph 6.14.

Page 13 of 24

We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person
who is bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
Pragmatically there seems little alternative if covenants are to function as intended.

We provisionally propose that, on proof of a breach of a conservation covenant, the
court should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
This seems to follow logically.

We provisionally propose that the court should have the power to issue an interim
injunction in respect of a breach of a conservation covenant. In determining whether
an interim injunction should be issued, the court should be required to consider the
public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
This may turn on how the public interest is defined, particularly if covenants can be
framed for wider interests along the lines outlined previously in this response, i.e. for
a broader range of holders and for the management and development of ecosystem
services.

We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite
consultees’ views on the way this remedy should be framed in a statutory scheme,
and the circumstances in which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
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This question introduces a broader query concerning the measurement of damages
in a case like this. Considerable work has been undertaken in recent years on the
development of new approaches to the valuation of nature and natural capital. It may
be that these methods offer an alternative means to assess conventional damages,
or to frame an award of exemplary damages.

We provisionally propose that a statutory scheme for conservation covenants should
not include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
No view.

We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has
failed or is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
In public policy terms, this may be a necessary safeguard - especially where public
money is involved.

We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
To the extent that conservation covenants will enable the development of a ‘market’
in natural goods and services, it makes sense to stick as closely to commercial
contract law as possible.

We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained
in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10

Page 15 of 24

This should be subject to a duty to mitigate the impact of doing so on the landowner,
and/or paying compensation. It seems to bring a one-sidedness to the discharge of
covenants compared with the steps which must be taken by a landowner.
We invite consultees’ views on whether the responsible body’s ability to discharge
should be limited to certain circumstances, and, if so, what circumstances would be
appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
See previous answer concerning the impact on the landowner.
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
This is essential in view of natural changes which can occur over time, and our
understanding of how best to manage land in response to them. It is important to
recognise that the management of land can be a very dynamic process, even if some
changes are subtle and take time to take effect or become visible.

We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant
should cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
This would be a parallel with the merger of freehold and leasehold interests.
Presumably, the possibility of the responsible body subsequently disposing of the
land could be covered by a new conservation covenant with the new owner. There
may be further areas to explore in a leasehold situation where, for example, the
freehold might be acquired, subject to a lease where conservation covenants might
be in place with both freeholder and leaseholder, or where the previous freeholder
has granted a lease subject to terms which depend on the conservation covenant.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have
the power to determine applications for the modification and discharge of statutory
conservation covenants.
Do consultees agree?
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Consultation Paper, Chapter 7, paragraph 7.48
The Lands Chamber seems the most appropriate source of expertise for this type of
question. Should the new First Tier Property Chamber be considered for
straightforward cases, leaving the Lands Chamber with an appellate jurisdiction?

We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created
(including changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was
created, or any other purposes for which a conservation covenant may be created,
are served by the conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s
enjoyment of the land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to
an equivalent extent and within the same period of time by an alternative scheme on
a different site which the landowner owns, and it is possible to create a new
conservation covenant on that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
We agree that a provision of this nature would be desirable. It may also be
appropriate to consider a criterion based on greater hardship to the landowner, or the
responsible body by granting or withholding consent.

Do consultees envisage any situations in which compensation should be payable
to a responsible body for modification or discharge of a conservation covenant by the
Lands Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
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We might envisage a situation in which the responsible body has undertaken
considerable recent investment on the land, for example ditch blocking, or other
capital works to enhance its ‘value’ for the purpose of the covenant. In such cases it
may be suitable for the appropriate proportion of these costs to be recoverable. In
other cases, if alternative mitigation must then be sought by the responsible body, it
may also be appropriate to consider the additional costs which it may incur. This
may also be a factor in considering a greater hardship test, should one be added to
the list of criteria.
We provisionally propose that it should not be possible for a responsible body to
apply to the Lands Chamber of the Upper Tribunal for modification or discharge of a
conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
If the responsible body can unilaterally discharge a covenant then it has no need to
apply to the Tribunal to achieve this. However, the reservations already expressed
about the one-sidedness of this should be considered. There may be a case for
responsible bodies to apply for modification – but this should be restricted to
reduction rather than enlargement of a covenant. Additional requirements should
remain a matter of private contractual negotiation with the landowner.
We provisionally propose that the existing jurisdiction of the court under section 84(2)
of the Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber
of the Upper Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
We agree that the Lands Chamber is an appropriate tribunal for this purpose, but we
also consider that there may be a role for the First Tier Property Chamber, with the
Upper Tribunal Lands Chamber, as an appellate body.

We provisionally propose that section 237 of the Town and Country Planning Act
1990 should enable the overriding of conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
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This seems to be a sensible proposal, but may need to be balanced by statutory callin procedures where issues are not clear-cut.

We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the
public that are not replicated in our provisional proposals for a statutory conservation
covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No view.

We provisionally propose that section 5 of the Forestry Act 1967 should be replaced
by a statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
An overarching question here may be the extent to which these covenants are still
needed at all in respect of former Forestry Dedication Schemes, given that the
mechanism is no longer used for new planting. Might this be an opportunity to
abolish them?

Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
No view.
Do consultees agree that conservation covenants will be more widely used in rural
areas than on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
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This would seem to be likely, adding to the emphasis laid earlier on scheme
interactions with agricultural support payments, environmental schemes and other
designations which may affect rural land. As most rural land is also a working asset,
this also raises consideration of the need to have proper regard to existing uses in
formulating proposals for conservation covenants, and in recognising their
importance to landowners. There is a danger that without proper consideration of
these elements, the use of conservation covenants will be restricted to a certain type
of rural landowner, probably typified by conservation and amenity organisations like
local wildlife trusts, National Trust and others; but not including the greater number of
private landowners and occupiers.

We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of
their work.
Consultation Paper, Chapter 9, paragraph 9.7
This is very hard to quantity, but they would clearly have a place in the management
of natural capital if we can formulate them correctly. We are of the opinion that our
members would regularly encounter situations appropriate to conservation covenants
in their day to day work.

Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting?
What would the financial benefit of such an increase be (for example to developers or
those working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
We believe that there will be an increase in opportunities if we have access to
conservation covenants. The financial benefits would accrue to landowners and
managers, who would be able to access new forms of revenue on marginal land
which is challenging to manage, and to users of utilities who would see vital
resources like water protected and, potentially, managed at significantly lower cost.
It is, however, very challenging to arrive at precise costing as our members’
experience has demonstrated. This is heavily dependent on the type of conservation
covenant.
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Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural
capital, and enhancement of a green economy and better availability of recreational
activity for the public? We would welcome information consultees are able to provide
on monetisation of these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
As with the previous question. Monetisation will vary from site to site, in many cases
being akin to a pricing and costing exercise for the benefits sought. Our members
have a growing body of experience on the translation of this type of activity into
monetary terms.

Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
In general, yes; although there will undoubtedly be exceptions. It should also be
noted that the purchase of land also provides the opportunity to exploit all the
potential revenue streams from it – in this way, land purchase may be more costeffective than a covenant, if still more expensive in terms of capital outlay.

Do consultees agree that removing the need for lease-back arrangements will reduce
the costs involved in protecting land? We invite consultees to provide us with details
of specific costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
See previous section.

We invite consultees to provide details of how a conservation covenant could affect
the value of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
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For the land within the covenant itself, the first presumption would be of a drop in
value due to a further restriction. However, if the covenant has crystallised a new
source of revenue, this, in itself, may be a source of additional value. Adjacent land
may either benefit from a covenant (for example, if amenity value is thus enhanced),
or may suffer physical injurious affection from the activities associated with the
covenant, in which case the effect may be negative.
In any particular case, the valuation of a particular area of land involves the
interaction of a number of factors which may go far beyond physical boundaries and
the details of a covenant. For example, tax status for Inheritance Tax may be a
consideration in some cases which may come to the fore with the agreement of a
conservation covenant.
We invite consultees to provide details of the likely costs of managing a conservation
covenant, particularly where this can be drawn from existing management actions
that they undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
This is likely to be variable depending on its terms and requirements.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
In the longer term, the need for enforcement action is likely to arise, particularly
where there is a successor to title, and where the aims and objectives of the original
parties may have drifted apart over time.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No view.
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
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We have no comments on the legal profession, but it would be as well to reflect that
major inputs from other professions are also likely to be needed. Chartered
surveyors and agricultural valuers would be a notable group in this regard.
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
No view.
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
No view.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No view.
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No view.
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
No view.
Do consultees agree that conservation covenants provide benefits in terms of
opportunities for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
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Yes. Community involvement may encompass groups of landowners and farmers in
areas of natural importance, as well as members of the more general public.,There
may also be some value in ‘collective’ schemes running across more than one
landownership boundary.

We invite consultees to advise us of areas which constitute likely costs or benefits of
a statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
No view.
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The Law Commission’s Consultation Paper on Conservation Covenants
Response from the British Mountaineering Council (BMC)
1.

Introduction

The BMC is pleased to have been given the opportunity to comment on the Law Society’s
Consultation Paper on Conservation Covenants and welcomes the potential for individual
organisations to contribute to the cause of conservation. The paper has been taken from
http://lawcommission.justice.gov.uk/areas/conservation-covenants.htm.
The BMC is the representative body for climbers, hill walkers and mountaineers in England
and Wales with some 70,000 members participating in a range of activities in our natural
environment. The BMC has been actively involved in managing access to our mountains,
cliffs and crags for over 30 years and we have worked closely and successfully with many
conservation organisations as well as public and private landowners to ensure access
opportunities are provided for at the same time as educating the public on the unique
features of the environment we use and enjoy. The BMC is committed to supporting access
and conservation for the mutual benefit of both.
The BMC also own and manage land to make it available for climbing, hill walking and quiet
recreation, and to maximise its environmental and conservation value wherever possible in
cooperation with conservation organisations. Much of the land we own is situated within
Sites of Special Scientific Interest (SSSI); our good working relationship with Natural
England & other bodies has been invaluable in formulating successful management plans for
these sites and has meant that these areas have now been brought into ‘favourable
condition’ (e.g. Horseshoe Quarry near Stoney Middleton in the Peak District National Park).
The BMC currently own 7 sites and manage a further 3;
Owned sites
Harrisons Rocks (Sussex)
Stone Farm Rocks (Sussex)
Horseshoe Quarry (Peak District)
Aldery Cliff (Peak District)
Tremadog - Craig Bwlch y Moch (North Wales)
Craig y Longridge (Lancashire)
Wilton 1 (Lancashire)
Managed sites
Craig Pant Ifan (North Wales)
Upper Pen Trwyn (North Wales)
Wilton 2,3 & 4 (Lancashire)
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2.

Scope of our response

Our response is focused on those areas which are likely to be of interest to our members,
namely management of land and features, particularly open land, natural crags and cliffs,
man-made rock faces (e.g. disused quarries). However, we also have an interest in
maintaining access to these features, including where this crosses farmed land, woodland,
nature conservation and other purposes (e.g. military training). The BMC response does not
address proposals for conservation covenants covering “remarkable buildings”. Similarly,
we are not qualified to comment in detail on the ecological benefits to be gained from
conservation covenants.
The Law Society’s consultation paper appears to be well-researched and draws persuasively
on legislation and case law from a range of countries. However, it should be noted that the
BMC has not sought opinion from any lawyer or other legally-qualified person.
Consequently, all of our comments are made from the perspective of our role in securing
access to features of interest so as to protect the interests of hill walkers, climbers and
mountaineers, as a landowner and as a potential ‘holder’ of covenants. So, we have
interpreted questions relating to “a conservation purpose” as being for the purpose of
securing or protecting public access.
3.

General comments

It is implicit in the document that the term ‘public benefit’ is also taken to mean public access
but the BMC believes that this needs to be much more explicit if conservation covenants are
to receive proper consultation and consideration. Currently, the provisional proposals for
which a conservation covenant may be created (under section 4.40) do not include public
access. The BMC would urge the Law Commission to look at the New Zealand system of
covenants which adequately provide a bundle of rights to protect and preserve natural and
historic resources but which also ‘provide for their appreciation and recreational enjoyment
by the public’.
If (as we hope) the scope of conservation covenants is extended to include public amenity
and access (such as provided for in New Zealand’s system), then logic suggests that some
responsible bodies with a direct interest in public access as well as conservation could be
made eligible to become ‘holders’. It is possible that BMC may be willing, in principle, to
adopt that role.
The BMC remain concerned however, that Conservation Covenants could become another
level of designation bureaucracy unless the long term nature of the covenant is secured, and
believe that they must not be used to replace statutory conservation designations. The key
question is whether the availability of conservation covenants will be cost effective in
increasing this protection and/or produce enhancements.
Similarly, it is essential that where public access already exists, whether through permissive
or statutory rights (e.g. open access under the Countryside and Rights of Way Act 2000)
conservation covenants must not be used to override existing mechanisms.
The BMC agrees that the current legal framework that tries to protect features of value for
biodiversity, landscape, public amenity and other public benefits is complex. This is bound
to be the case, given the complexity of the different interests, the continuing and growing
2

pressure on natural resources and the long history of the evolution of land tenure and
management in England and Wales.
Within this complex legal framework, there already exists a variety of opportunities for
landowners to undertake actions that would benefit the environment or avoid taking action
that would damage it. Landowners can:
-

adopt more sustainable management practices of their own volition;

apply to join the Agri-Environment Schemes (e.g. Entry/Higher Levels of the
Environmental Stewardship in England and Y Glastir in Wales) subject to Natural
England/Natural Resources Wales’ evaluation;
where eligible, claim Single Payment Scheme payments, which then requires them to
comply with a variety of Statutory Management Requirements and keep land in Good
Agricultural and Environmental Condition;
adopt good practices in order to meet the requirements of quality assurance
schemes (e.g. UK Forestry Standard, the ‘Red Tractor’ Assurance Scheme, RSPCA’s
Freedom Foods), some of which yield environmental benefits.
One of the BMC’s key concerns is to secure and maintain access to the mountains, cliffs and
crags which are of interest to mountaineers, climbers and hill-walkers. As well as the
statutory access already available to us, there are means by which it can be added to. This
is achieved through common law and an array of legal instruments. Examples of the former
are:
The ability of a landowner to expressly dedicate (in perpetuity) a way as a public right
of way, subject to it being accepted by the general public1;
-

Exercise of bare licences to enter land (e.g. ‘customary’ freedom of access).

Various statutes have served to protect these rights and to create new ones. Of particular
note are:
-

Law of Property Act 1925;

-

National Parks and Access to the Countryside Act 1949;

-

Highways Act 1980;

-

Wildlife and Countryside Act 1981;

-

Countryside and Rights of Way Act 2000;

-

Marine and Coastal Access Act 2009.

Embedded within these and related legislation are powers that enable a landowner (and in
some cases long-term leaseholder) to dedicate:
1

Note, much property owned by the National Trust is deemed to be held ‘inalienably’, which prevents the
Trust from dedicating (for example) public rights of way across its land, as this represents a loss of property
rights.
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-

land as a town/village green (Commons Act 2006, s15(8)) , in perpetuity;

land as open access land (CROW Act 2000, s16) and to relax some or any of the
general restrictions that apply to such open access land (in perpetuity in the case of a
landowner and until the termination of a lease in the case of a leaseholder2).
However, we are concerned as to the meaning and applicability of CROW s12(2) which
states:
“Any restriction arising under a covenant or otherwise as to the use of any access land shall
have effect subject to the provisions of this Part, and any liability of a person interested in
any access land in respect of such a restriction is limited accordingly.”
The BMC would wish to be assured that any law which enabled the making of conservation
covenants did not offer a mechanism through which landowners could effectively remove the
rights of access over access land.
Nonetheless, it is clear that the current legal framework provides several mechanisms
whereby a landowner/leaseholder can ensure that land in his ownership/leasehold is made
available for public use and benefit.
Despite this legal protection and a large body of landowners who welcome the public onto
their land, we face a steady stream of access problems where landowners choose to deny or
restrict public access. The BMC is keen to explore new ways in which access to mountains,
cliffs and crags can therefore be extended. However, conservation covenants are based on
an agreement between a willing landowner and a willing responsible body. This does
nothing to address the situation where there is an unwilling landowner, unless some form of
incentive is provided. Finally, given the difficult financial circumstances, there could be
reluctance on the part of potential responsible bodies to take on extra costs and liabilities.
The BMC has an interest in both England & Wales; we believe that if conservation
covenants are applied in England then they should also be equally applied in Wales.

2

A leaseholder can only dedicate land if at least 90 years of the lease remains.
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Your details
Name:
Dr Catherine Flitcroft
Email address:

Postal address:
177-179, Burton Road
Manchester
M20 2BB

Telephone number:

Are you responding on behalf of a firm, association or other organisation?
If so, please give its name (and address, if not the same as above):
British Mountaineering Council

If you want information that you provide to be treated as confidential, please explain to
us why you regard the information as confidential:
We do not require our response to be treated as confidential.

As explained above, we will take full account of your explanation but cannot give an
assurance that confidentiality can be maintained in all circumstances.
We invite views from consultees on ways in which they could use conservation
covenants to conserve land for environment or heritage purposes.
Consultation Paper, Chapter 2, paragraph 2.30
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Conservation covenants should be of benefit to the public; one way of achieving this is through
permanent public access. It is implicit in the document that the term ‘public benefit’ is taken to
mean public access but the BMC believes that this needs to be much more explicit if conservation
covenants are to receive further consultation and consideration. Currently, the provisional
proposals for which a conservation covenant may be created (under section 4.40) do not include
public access. The BMC would urge the Law Commission to look at the New Zealand system of
covenants which adequately provide a bundle of rights to protect and preserve natural and
historic resources but which also ‘provide for their appreciation and recreational enjoyment by the
public’.
We believe that to be of interest to hill walkers, climber and mountaineers, the scope of
conservation covenants would need to include ‘public access and amenity’ as one of the key
objectives. If this were to be the case, then conservation covenants would provide us with
another mechanism for securing permanent access to features of interest, where no existing legal
right exists. For example, we could envisage that the owner of land which contained a disused
quarry that has been developed for rock climbing, would be able to enter into a covenant that
would guarantee continued access for this purpose. In the case of Horseshoe Quarry in the Peak
District, the BMC bought a disused quarry to protect it for current and future generations of
climbers; it may have been better for us to use a conservation covenant. An account of this
example is available at
http://www.bobw.co.uk/Uploads/CMS/Files/297/BOBW%20Horseshoe%20Quarry%20%20pdf.pdf.
However, it should be noted that other mechanisms were also available and may have had other
advantages. For example, the original landowner could have dedicated the land for public access
under section 16 of the Countryside and Rights of Way Act 2000. Further, it would be helpful if
use for recreation (such as rock climbing) was accepted as an approved ‘after-use’ of exhausted
quarries, as a condition of planning consent.
Another example where a covenant may be of interest is in the use of so-called ‘rolling path
agreements’. By way of background, a public right of way follows a precisely defined legal line
(as shown on the Definitive Map); but, if the ground across which this path crosses is lost through
erosion (e.g. of a riverbank or of the coast), then the continuity of the right is lost unless a new line
is legally created. However, the landowner can refuse to agree or object to an order. Attempts
have been made to work around this using ‘rolling path agreements’, the idea being that the legal
line of the path rolls back as erosion occurs. They have been used to secure long-term continuity
of the Cleveland Way National Trail. A covenant that allows the legal line of the path to roll back
could achieve the desired outcome. However, the agreement can fail when a new landowner may
not share the same enthusiasm as the originator and as time passes, the original commitment is
diluted and if not properly monitored, the temptation to breach the terms will increase.
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We would be interested to hear from consultees about legal mechanisms they
have used to secure conservation covenants. We invite consultees to tell us:
(1) whether they have used any of the “workarounds” we describe, and the
benefits and disadvantages of those approaches; and
(2) whether there are other ways in which they have attempted to create
binding obligations in respect of land for a conservation purpose (and
how successful those measures have been).
Consultation Paper, Chapter 2, paragraph 2.47
As a general policy, the BMC will only seek to gain control of a site (through
management/leasehold or freehold ownership) as a last resort, as we prefer dedication (e.g.
under s16 CROW) or permissive arrangements with the landowner. Currently, the BMC has
dedicated 3 of its owned sites and is in the process of dedicating a further 2. On the whole,
we find these arrangements, if properly negotiated, work well although they can take time (as
indeed would the securing of a covenant). For example, long-term relationship building and
negotiations with the

in Pembrokeshire has led to an acceptable

arrangement whereby climbers have access to the sea cliffs. A description can be found at
http://www.bobw.co.uk/Uploads/CMS/Files/297/CS%20Castlemartin%20pdf.pdf.
We would also draw the Law Society’s attention to the mechanism that exists for:
-

Exchange of common land to enable development (s147 Inclosure Act 1845), for

example as done for Scout Moor Wind Farm, and transfer of public access rights to common
land went with the exchange;
-

Dedication of land as a town/village green (under s15(8) of the Commons Act 2006);

-

Express dedication by the landowner (under common law) of a way as a public right

of way (footpath, bridleway or restricted byway) subject to it being ‘accepted by the public’.
Each of these mechanisms lead to permanent changes in access rights. We have no direct
experience of their use. We have participated in attempts to secure deemed dedication of a
public right of way at Vixen Tor, Dartmoor (against the landowner’s wishes) but this failed due
to lack of evidence.
We invite views from consultees on:
(1) how long-term biodiversity offsetting activity can currently be secured on
an offset site;
(2) whether existing methods for securing biodiversity offsetting activity are
satisfactory;
(3) whether conservation covenants would be a useful addition to the
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methods available to deliver biodiversity offsetting activity; and
(4) what advantages conservation covenants might offer relative to existing
methods.
Consultation Paper, Chapter 2, paragraph 2.54
(1)

Based on the BMC’s limited experience, it appears that the system of entering into

s106 agreements offers the opportunity for localised benefits. These are used to ensure that a
proportion of the gains made by a developer can be diverted towards making net
improvements in, for example, green infrastructure and opportunities for informal public
recreation. However, it is very rare that there will be developments of a scale to justify s106
agreements that will impact on features of interest to hill walkers, climbers and mountaineers.
(2)

Again, we have limited experience of these matters, but we believe that they are set

up with good intent but the provisions for long-term monitoring and enforcement are
inadequate. In cases involving conservation interests, the county wildlife trust is typically
placed in the role of guardian but no such ‘champion’ exists for public access.
(3)

It seems that conservation covenants would be a useful mechanism but the problem

of long-term monitoring and enforcement of the covenant’s terms would remain.
(4)

It is possible that a publicly available register of covenants may attract more public

interest and scrutiny, meaning that breaches are more readily brought to light. This is
particularly true for public access, the denial of which is much more easily identified in the
breach than is (for example) the use of a pesticide which has been prohibited under the
covenant.
We provisionally propose the introduction of conservation covenants into the law
of England and Wales. This scheme of conservation covenants should include:
(1) no requirement for there to be benefited land;
(2) the ability to impose positive as well as negative obligations; and
(3) provision for those obligations to bind successors in title.
Do consultees agree?
Consultation Paper, Chapter 2, paragraph 2.72
(1)

Agreed

(2)

Agreed

(3)

Agreed but subject to provisions for modification and discharge in certain

circumstances.
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We invite feedback from consultees who have used the Scottish system, on:
(1) the types of land protected by conservation burdens;
(2) the number of new conservation burdens created; and
(3) their experience of the Scottish system of conservation burdens generally.
Consultation Paper, Chapter 3, paragraph 3.17
The BMC has no experience of covenants under other systems of legislature. However, we
believe that comparisons with other countries may have limited value given the differences in
social attitudes to giving, demographics, geography, public ownership of land, taxation and
legal systems. For example, the review of mechanisms in (say) USA, Canada and Australia
make no mention of the system of statutory protection which may or may not exist in these
countries. If there is no system of statutory protection (such as notification of SSSIs,
scheduling of ancient monuments, protection of ancient/semi-natural woodland and
natural/semi-natural grasslands) then it is more likely that a voluntary mechanism may arise
to take its place.
We provisionally propose that the holder of a freehold estate in land, or of a leasehold term
with at least seven years left to run, should be able to create a
conservation covenant that would bind their successors in title and those with
interests derived from their own.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.7
The BMC agrees that the freehold owner of land should be able to create a conservation
covenant over it, subject to protection for others who have an interest in that land. We note
that no mention is made in the Consultation Paper about common land, the vast majority of
which is of high amenity value (as well as of high natural and cultural heritage interest). It
seems to us that the owner of common land should only be able to enter into a covenant with
the agreement of all registered rights holders.
With respect to leaseholders, we agree that holders of a lease with a long time still left to run,
should be able to enter a covenant. However, we believe that seven years is too short a time
frame and landowners are more likely to agree to a covenant that will last for at least 15
years. We contrast this with the ability of a leaseholder to dedicate land for public access
under CROW s16(1)(a) provided that the lease has at least 90 years left to run.
We provisionally propose that conservation covenants should be capable of
being held by any Secretary of State (for England) or the Welsh Ministers (in
Wales). We further propose that in England, a single Secretary of State should
have the power to nominate or exclude responsible bodies. The Welsh Ministers
should have the same power in Wales. Responsible bodies should be:
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(1) a public body whose objects include some or all of the purposes set out at paragraph 4.40;
(2) a registered charity whose objects include some or all of the purposes set out at
paragraph 4.40; or
(3) a local authority.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.22
The BMC agrees with the suggestion that any SoS (England) or Welsh Minister (Wales)
should be able to hold a conservation covenant but this should be subject to a public interest
test (i.e. that the covenant will provide sufficient public benefits to justify its coming into
being). Beyond that:
(1)

Agreed

(2)

Agreed subject to there being an ‘arm’s length’ in order to avoid sham charities being

set up purely to become holder of the covenant. We note that no mention is made in the
Consultation Paper about the potential role for the county Wildlife Trusts which, with the
cutbacks in Natural England, have been left to take the lead in protection of nature
conservation interests in their areas. Further, if the scope of the conservation purposes is to
be extended to include public access and amenity, then bodies such as the BMC should be
made eligible to take on this role.
There is the potential that single issue organisations who are deemed a ‘responsible body’ will
not have the best interests of the public (in its widest sense) in mind; it remains a concern that
covenants will be used to prevent public access. A public interest test should be clearly
demonstrable.
(3)

Agreed

We refer the Law Society to s35 of the Wildlife and Countryside Act 1981 (as amended). We
understand that ‘approved bodies’ include county Wildlife Trusts and the RSPB, for example.
We invite views from consultees on whether there is a case for giving the Secretary of State
and the Welsh Ministers the power to include for-profit companies whose objects include
some or all of the purposes set out at paragraph 4.40 as responsible bodies.
Consultation Paper, Chapter 4, paragraph 4.24
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The BMC believes that safeguards need to be in place to avoid conflicts of interest and ‘arm’s
length’ requirements.
There should also be in place assurances that for-profit companies will not use covenants to
deliberately prevent public access, particularly to those areas where there is currently a legal
right of access and de facto access. It is the BMC’s experience that private companies have
already tried to prevent public access across areas of mapped open access (through the
creation of zip wires and via ferratas for instance).
We provisionally propose that a conservation covenant should be capable of
being transferred from one responsible body to another.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.26
In principle, the BMC agree, particularly for the ‘holder of last resort’ (see below).
We invite consultees’ views on what should happen to a conservation covenant
where the responsible body which holds it ceases to exist, or ceases to be a
responsible body. In particular:
(1) should there be a holder of last resort?
(2) if so, who should take on this responsibility?
Consultation Paper, Chapter 4, paragraph 4.29
(1)

Yes

(2)

Logically, we see the only possibility to be a statutory body, whether an existing one

(e.g. Natural England or Natural Resources Wales) or one created for this purpose, although
the government’s appetite for such an increase in its liabilities is likely to be low. However, it
may be feasible for the holder of last resort to be empowered to transfer the responsibility to
another body should one emerge at a later date which is willing to accept this task.
We provisionally propose that the purposes for which a conservation covenant
may be created are an obligation to do or not do something on land for the public
benefit, to preserve, protect, restore or enhance in relation to that land:
(1) its natural environment, including its flora and fauna;
(2) its natural resources; or
(3) any cultural, historic or built heritage features of that land.
Do consultees agree?
Consultation Paper, Chapter 4, paragraph 4.40
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The BMC agree to all three, plus specifically ‘public access, amenity and enjoyment’.
It is implicit in the document that the term ‘public benefit’ is also taken to mean public access
but the BMC believes that this needs to be much more explicit if conservation covenants are
to receive further consultation and consideration. Currently, the provisional proposals for
which a conservation covenant may be created (under section 4.40) do not include public
access. The BMC would urge the Law Commission to look at the New Zealand system of
covenants which adequately provide a bundle of rights to protect and preserve natural and
historic resources but which also ‘provide for their appreciation and recreational enjoyment by
the public’.
Similarly, a more detailed explanation of what is meant by cultural, historic or built heritage
features is required. Could this term for instance include old quarry faces?
We invite views from consultees as to whether a scheme of conservation covenants for
England and Wales should include any form of public oversight for the creation of new
conservation covenants.
Consultation Paper, Chapter 4, paragraph 4.49
The BMC believes this will depend on the extent of public money which is involved. In the
case study of the USA, mention is made (para 3.34) of tax incentives for covenantees.
Where public income is foregone or money paid, then we believe there is a need for some
form of public oversight. There are precedents for this in payments made to farmers and
landowners in receipt of subsidies (e.g. the monitoring of cross-compliance under the Single
Payment Scheme) and grants (e.g. auditing of grants made under the Catchment sensitive
Farming Project); indeed, this form of monitoring is a requirement embedded in the relevant
EC Directives.
Where a charity’s money is at stake, then it is beholden to the trustees to ensure their
investments are soundly made.
Having said this, public scrutiny over the long-term is the challenge, particularly as we
consider it likely that the risk of breach grows as the time progresses from the original setting
up of the covenant and new owners take over, perhaps with less commitment to the obligation
made. As noted earlier, maintenance of public access is easier to monitor than many other
actions/inactions.
In some cases, land which already exists which is of ‘public benefit’ is available to view on the
land registry website or Natural England / Natural Resource Wales websites; however, this is
poorly understood by the public and there is a need to make this more explicit.
We provisionally propose that conservation covenants shall be statutory burdens
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on land, rather than proprietary interests or contractual agreements.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.8
The BMC believes this is logical, although please note our lack of legal competence to
comment on such matters.
We provisionally propose that a conservation covenant must be created in writing
and signed by the parties.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.10
The BMC agrees and that details should be available for public inspection and conservation
covenants should be listed on the conveyance and available for inspection with land registry.
We provisionally propose that a conservation covenant should bind land in
perpetuity, unless a shorter period is expressed in the conservation covenant.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.14
The BMC agrees and believes that they should be in perpetuity.
We provisionally propose that, subject to two exceptions, a statutory scheme for
conservation covenants should not limit the obligations which parties may include
in a conservation covenant, provided they do not go beyond the purposes for
which such a covenant can be created.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.16
The BMC agrees but we would expect that the format for many conservation covenants
(those obliging parties to complex arrangements, such as a provision of safe and free public
access) would take the form of a commitment to a specific objective, linked to measures set
out in a management plan. This plan could then be modified in the light of experience, new
technology, better understanding of management, without having to modify the covenant.
This approach can avoid terms of the covenant being too restrictive (as sometimes is the
case with conditions attached to legacies).
We provisionally propose that any provisions of a conservation covenant made
by a leaseholder which conflict with the provisions of his or her lease should be void.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.18
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This seems logical, but it is possible that clauses would start to appear in new lease
agreements preventing the leaseholder from entering into conservation covenants, where the
freehold owner wants to remove any uncertainty in this area.
We provisionally propose that if land which is the subject of a conservation
covenant is subdivided, the owners of the subdivided land should be jointly and
severally liable for the conservation covenant obligations, unless the conservation covenant
has provided otherwise (or it is modified or discharged).
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.20
The BMC agrees that this should be the starting point but feel that this may be difficult to
implement in practice as a covenant could act as a form of blight on land, which may
compromise a cash-strapped landowner to release capital from a sale of land.
We provisionally propose that a statutory scheme for conservation covenants
should be accompanied by non-statutory guidance for those who create and hold
conservation covenants. This guidance should include model terms.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.22
Agreed
We invite consultees’ views on who should formulate non-statutory guidance (for
example, Government departments, advisory bodies, or conservation organisations).
Consultation Paper, Chapter 5, paragraph 5.23
If the government is to be involved (e.g. as an approver of responsible bodies, maintainer of
public registers of covenants, holder of last resort), then it makes sense to have guidance
issued by a government department or agency. However, if covenants are to be generally
limited to landowners and charities, then it would make more sense for any guidance to be
prepared by a body such as the Charities Commission or the Royal Institute of Chartered
Surveyors (or both).
We provisionally propose that a conservation covenant should be registrable as a
local land charge, and that from the date when a conservation covenant is so
registered it will be enforceable against successors in title to the original covenantor.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.31
The BMC agrees but note that we are not legally competent to comment.
We provisionally propose that there should not be a statutory requirement for central
recording of conservation covenants; but that responsible bodies should be encouraged to
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publish this information voluntarily, with the agreement of the relevant landowner.
Do consultees agree?
Consultation Paper, Chapter 5, paragraph 5.32
The BMC strongly feels that there should be requirement to register and that the register
should be centrally held/managed. The appropriate body to hold this record should be Natural
England, Natural Resources Wales or successor bodies. The BMC believes that this
information should be publically available.
Do consultees foresee difficulties with the interaction of statutory designations for
conservation purposes and conservation covenants?
Consultation Paper, Chapter 5, paragraph 5.34
The BMC can foresee difficulties with the interaction of statutory designations for conservation
purposes and conservation covenants. For example, if a landowner provides for public
access to his land as part of a covenant, then anyone using this access will be a ‘visitor’ for
the purpose of duty of care owed by an occupier to people on his land. In contrast, if access
is by dedication through s16 of CROW, then his duty of care is lower (see CROW s13). The
BMC believes that consideration should be given to reducing liability owed to visitors under
the conservation covenant agreements so that it matches that given under CROW.
It is also important that conservation covenants are not used to replace statutory conservation
designations and that they do not undermine existing statutory rights.
We invite consultees’ views on how obligations under a conservation covenant should be
managed, and in particular:
(1) what sort of management action is likely to be needed; and
(2) whether in some cases it would be useful for a management agreement to be used in
addition to a conservation covenant.
Consultation Paper, Chapter 6, paragraph 6.10
(1)

We believe that suitable management actions will be site- and covenant-specific and

may change over time, so they cannot be standardised.
(2)

As noted above, we see merit in a having a set of fixed objectives embedded in the

covenant, one of which is to follow a management plan (which is to be agreed between
relevant parties and periodically reviewed). The Management Plan can then be varied from
time to time in the light of changing circumstances.
We provisionally propose that the parties should be free to agree management actions as part
of a conservation covenant, but that no management powers should be provided for in the
statute.
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Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.15
Agreed
We provisionally propose that, under the terms of a conservation covenant, a
person who is bound by a restrictive obligation breaches it by doing something
which it prohibits, or by permitting or suffering someone else to do so; and a person who is
bound by a positive obligation breaches it if the obligation is not performed.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.20
The BMC agrees. However, we draw the Law Society’s attention to the difficulty of proving a
breach. For example, in some cases, apparent breaches of the rules governing fertiliser
applications in Nitrate Vulnerable Zones are hard to prove and the only recourse is to show
that records have been improperly maintained (which is, itself, a breach of NVZ regulations).
Because of this difficulty of proof, it appears to us that any breach should be a civil offence,
meaning the burden of proof is “balance of probabilities” rather than a criminal offence, with
the subsequent higher burden of proof “beyond all reasonable doubt”.
We also note the difficulty which some landowners may have in dealing with 3rd party actions,
such as littering or riding of motorcycles illegally. In such cases, cost of prevention measures
may be disproportionate to the resources available to the landowner. The mechanism of
penalties should allow some leeway here.
We provisionally propose that, on proof of a breach of a conservation covenant, the court
should have the power to issue a final injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.40
The BMC agrees but again we wish to draw attention to the reluctance which responsible
bodies may have towards seeking an injunction. Experience with, for example, the Dartmoor
Commoners Council is that, although they have powers to take action against anyone in
breach of their grazing rights, the risk of failure (which would lessen the deterrent effect of the
Council’s existence), the cost and the loss of goodwill deter them from taking action.
We provisionally propose that the court should have the power to issue an interim injunction
in respect of a breach of a conservation covenant. In determining whether an interim
injunction should be issued, the court should be required to consider the public interest.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.41
Agreed
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We provisionally propose that, on proof of a breach of a conservation covenant
by a landowner, the court should have the power to order:
(1) the payment of compensatory damages to the responsible body; and
(2) the payment of exemplary damages to the responsible body. We invite consultees’ views
on the way this remedy should be framed in a statutory scheme, and the circumstances in
which such an award should be made.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.51
The BMC agrees in principle, that there should be some financial penalty for a breach,
including exemplary damages in some circumstances.
We provisionally propose that a statutory scheme for conservation covenants should not
include an ability for the court to award damages in substitution for an injunction.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.55
Agreed
We invite consultees’ views on whether Government or a statutory conservation
body should have the power to enforce conservation covenants where a holder has failed or
is unable to do so.
Consultation Paper, Chapter 6, paragraph 6.59
It seems to us that there should be scope for anyone to bring an action to enforce a
conservation covenant, especially if the breach is a civil offence. This is particularly relevant
where public access is concerned, as its denial may readily be apparent to users, who may
be motivated to take action. However, there would need to be safeguards against frivolous
and/or vexatious claims.
We provisionally propose that, on proof of the breach of a responsible body’s
obligations under a conservation covenant, the court should have the power to order
remedies in accordance with general principles of contract law.
Do consultees agree?
Consultation Paper, Chapter 6, paragraph 6.61
Agreed
We provisionally propose that unless a conservation covenant expressly provides
otherwise, its responsible body may unilaterally discharge the obligations contained in it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.10
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The BMC does not agree. This may provide a ‘get-out’ clause to responsible bodies. In any
event, it is assumed that if the responsible body was unable to continue in this capacity, the
responsibility would pass to the holder of last resort. So, we remain to be persuaded that a
responsible body can take such unilateral action, especially if it were to incur costs to the
landowner.
We invite consultees’ views on whether the responsible body’s ability to discharge should be
limited to certain circumstances, and, if so, what circumstances would be appropriate.
Consultation Paper, Chapter 7, paragraph 7.11
The BMC agrees that the responsible body’s ability to discharge (or indeed modify) a
covenant should be limited to certain circumstances, and a similar provision/control should be
available to the landowner. However, we believe that these should be circumstances framed
in general terms and clarification allowed to develop through case law. Examples of the
condition may include loss of the feature which the covenant sought to protect, although
safeguards would be needed to avoid damage being done specifically to allow a covenant to
be discharged. For example, one could envisage a covenant that allowed public access to a
disused quarry for rock climbing but then the landowner destroying the rock face, thus
rendering the covenant obsolete. Such action should be a breach and the perpetrator subject
to appropriate penalties (a parallel here with the cutting down of trees protected by a Tree
preservation Order).
We provisionally propose that the parties to a conservation covenant for the time
being may agree to modify it.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.16
Agreed, and this would be facilitated by a Management Plan which would be reviewed
periodically, but would retain the agreed objectives of the covenant.
We provisionally propose that where a responsible body in respect of a conservation
covenant acquires land which is subject to that covenant, the conservation covenant should
cease.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.20
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The BMC does not agree. We recognise there are cases where rights can be lost through
merger (such as if an owner of common land acquires all the rights of common) but we do not
believe this is appropriate here. For example, it may be the case that the covenant covers a
range of objectives, such as conservation and public access. However, if the land was
acquired by a conservation body, it may wish to revoke the public access component in order
to progress its conservation objectives more forcibly.
We provisionally propose that the Lands Chamber of the Upper Tribunal should have the
power to determine applications for the modification and discharge of statutory conservation
covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.48
Agreed in principle.
We provisionally propose that on the application of a landowner, the Lands
Chamber of the Upper Tribunal may modify or discharge a conservation covenant
where it is reasonable to do so, having regard to all of the circumstances and in
particular the following matters (where relevant):
(1) any change in circumstances since the conservation covenant was created (including
changes in the character of the property or the neighbourhood);
(2) the extent to which the conservation covenant confers a benefit on the public;
(3) the extent to which the purposes for which the conservation covenant was created, or any
other purposes for which a conservation covenant may be created, are served by the
conservation covenant;
(4) the extent to which the conservation covenant prevents the landowner’s enjoyment of the
land;
(5) the extent to which is it practicable or affordable for both the landowner and future
landowners to comply with the conservation covenant; and
(6) whether the purposes for which the covenant was created could be achieved to an
equivalent extent and within the same period of time by an alternative scheme on a different
site which the landowner owns, and it is possible to create a new conservation covenant on
that site in substitution for the covenant to be discharged.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.63
In principle, the BMC believes these are reasonable but safeguards are needed to avoid
abuse. For example, it could be inferred from Point 4 that a covenant that provided for public
access would prevent the landowner’s enjoyment of the land to some extent. However, if that
is what was agreed in the covenant, it seems to be a flaw that this could be revoked because
it was later judged to impact on landowner enjoyment.
Do consultees envisage any situations in which compensation should be payable
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to a responsible body for modification or discharge of a conservation covenant by the Lands
Chamber of the Upper Tribunal?
Consultation Paper, Chapter 7, paragraph 7.68
It is not clear to us (in para 7.66), who is the “beneficiary” – the holder, the landowner or the
public? We are not entirely convinced that it is valid to make comparisons between the
operation of restrictive covenants (which exist for private interests) and conservation
covenants (which, it is proclaimed, would exist for public interests).
That said, we could envisage a situation in which the BMC (as responsible body) had
invested money to allow climbing at a covenanted site (e.g. creation of paths, installation of
fixed equipment, clearing of loose material). If the covenant were revoked (or modified to
remove the obligation to allow access), then the spending would become nugatory and
compensation should be payable.
We provisionally propose that it should not be possible for a responsible body to apply to the
Lands Chamber of the Upper Tribunal for modification or discharge of a conservation
covenant.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.71
The BMC does not agree. It is not clear to us once again, who is the beneficiary. It seems
appropriate to allow the responsible body to apply for a modification, as they may be better
placed (in terms of competence and experience) to determine the extent to which the
objectives of the covenant can be realised. For example, if a rock face collapsed as a result
of a landslip or rock fall, the BMC is probably better placed to determine what modifications
would be needed than the landowner.
Similarly, the nature of covenants may also change through natural processes such as
climate change or one off events such as flooding (e.g. change in dominant plant species /
introduction of invasive species and so on). In this instance, it would be more appropriate for
the responsible body to modify the covenant.
We provisionally propose that the existing jurisdiction of the court under section 84(2) of the
Law of Property Act 1925, and the proposed jurisdiction of the Lands Chamber of the Upper
Tribunal, should be extended to include conservation covenants.
Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.74
No comment
We provisionally propose that section 237 of the Town and Country Planning Act 1990 should
enable the overriding of conservation covenants.
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Do consultees agree?
Consultation Paper, Chapter 7, paragraph 7.80
No comment
We invite consultees to tell us whether covenants made under section 8 of the
National Trust Act 1937 present any advantages for the National Trust or for the public that
are not replicated in our provisional proposals for a statutory conservation covenants scheme.
Consultation Paper, Chapter 8, paragraph 8.16
No comment.
We assume that the Law Society has factored into its thinking the ‘inalienability’ of assets
owned by the National Trust. This, for example, allows them to accept a rights of way
creation order under Highways Act s26 but not enter into a creation agreement under s25 (the
mechanism preferred by most local highway authorities and landowners).
We provisionally propose that section 5 of the Forestry Act 1967 should be replaced by a
statutory conservation covenants scheme.
Do consultees agree?
Consultation Paper, Chapter 8, paragraph 8.25
No comment
Do consultees agree that the statutory covenants set out in Appendix A should
not be replaced by a statutory scheme for conservation covenants?
Consultation Paper, Chapter 8, paragraph 8.28
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The BMC agrees. However, we would draw the Law Society’s attention to various points in relation
to Appendix A:
-

Reference to protection afforded by National Park designation are possibly misplaced, as

designation actually provides very little additional protection over and above other statutory
measures (see, for example, Natural England statements in relation to the Public Inquiry into the
Variation Orders made by NE to extend the Lake District and Yorkshire Dales National Parks. See http://www.lakestodales.info/statements).
-

the NPACA 1949 had very limited success in creating new access to open country. We

understand that only two access orders were made and access by agreement was achieved to a
somewhat larger area of land (mainly in the Peak District and the Forest of Bowland in Lancashire).
It is this failure that meant that the Countryside and Rights of Way Act 2000 was needed (although
even this only partially achieved the aims of the 1949 Act, because the rights were not extended to
all forms of open country as defined in the 1949 Act – and extended by the Countryside Act 1968).
-

The Environmentally Sensitive Areas scheme (referred to in paras A59 – A62) is closed to

new entrants and was replaced in March 2005 in England by the Environmental Stewardship
Scheme (and by Y Glastir in Wales). Until recently, new applicants to the Higher Level tier of the
Scheme had options to provide for permissive access but this has now been withdrawn. In any
event, an agreement arising from an application would last for only up to 10 years.
-

By virtue of the Inheritance Tax Act 1984 (section 30), exemptions to IHT are available

under specific circumstances to owners of property of high national cultural, historic or amenity
value. One example of its use is the provision of access to land owned by Bolton Abbey Estate at
Barden Moor/Fell in Wharfedale. Further information is available at
http://www.naturalengland.org.uk/ourwork/landscape/protection/historiccultural/heritagelandscapes/.
There may be private arrangements for specific groups to be allowed access to land for specific
activities which are already working well. One example is the arrangements between the
landowner and the Council of Northern Caving Clubs to allow access to the cave system below
Leck Fell in Lancashire and private arrangements for climbing occur at Fairy Cave Quarry in the
Mendips, Somerset and Hoghton Quarry, Lancashire.
Do consultees agree that conservation covenants will be more widely used in rural areas than
on urban land?
Consultation Paper, Chapter 9, paragraph 9.3
No comment
We invite consultees to indicate how widely used conservation covenants would be in
England and Wales, or how frequently they might use covenants in the course of their work.
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Consultation Paper, Chapter 9, paragraph 9.7
The BMC believes that conservation covenants would be used relatively infrequently in the
absence of any financial incentive (e.g. tax breaks, direct payments), both generally and by
the BMC. Even so, this is an important variable in any cost-benefit analysis. We suggest that
the comparisons in para 9.4 are of limited value because:
-

s106 agreements are entered into with a view to gaining the benefit of planning

permission, which radically enhances land value;
-

the data used is 20 years old and it is likely that attitudes to the use of s106

agreements will have changed markedly since then;
-

Farm Business Tenancies were introduced in the Agricultural Tenancies Act 1995

(i.e. after the 1993 research).
Further, it is sometimes (perhaps often) the case that a conservation body (such as a wildlife
trust) secures ownership of land in response to a site of interest coming onto the market so
that the landowner can release capital, rather than the trust approaching an owner with a
request to buy. In these circumstances, a conservation covenant is unlikely to have any
attraction to a cash-poor/asset-rich landowner.
Do consultees agree that conservation covenants will lead to an increase in the
opportunities for development and resource management, whether through
encouraging the release of land or facilitating development via biodiversity offsetting? What
would the financial benefit of such an increase be (for example to developers or those
working in the biodiversity sector)?
Consultation Paper, Chapter 9, paragraph 9.11
Probably not, as existing measures (including, for example, obligations on statutory
undertakers such as water companies) achieve a great deal already.
Do consultees agree that the introduction of conservation covenants will have a
positive impact on conservation, leading to benefits such as the protection of natural capital,
and enhancement of a green economy and better availability of recreational activity for the
public? We would welcome information consultees are able to provide on monetisation of
these benefits.
Consultation Paper, Chapter 9, paragraph 9.15
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The BMC believes that some of these benefits will only accrue if the covenant provides for
new access and recreation opportunities for the public, which are then used (but will depend
on the definition of ‘public benefit’). A recent evaluation of the permissive access provided
under the Higher Level tier of Environmental Stewardship (n prep.) has identified cases where
access payments were made even though access was provided already.
To properly assess the impacts of covenants, it is only possible to look back at those that
already exist (e.g. on National Trust land which have been used to protect specific features).
Do consultees agree that removing the need for a conservation organisation to
purchase land, and for landowners to sell land, will reduce the costs involved in
protecting it? We invite consultees to provide us with details of specific costs they
have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.18
In the specific case of a conservation-minded landowner wanting to protect a site in
perpetuity, reductions may be achieved but these are likely to be limited. Firstly, existing
‘workarounds’ are facilitated by the use of model clauses; secondly, the costs proposed in
Para 9.16 appear high for most cases (e.g. small sites or individual features); thirdly, there is
likely to be a need to register the covenant; and fourthly, we suspect that there will be few
covenants anyway. It should also be noted that costs to many charitable organisations and
special interest groups are kept down by the use of volunteers, often very well-qualified ones.
Do consultees agree that removing the need for lease-back arrangements will reduce the
costs involved in protecting land? We invite consultees to provide us with details of specific
costs they have incurred in using this workaround.
Consultation Paper, Chapter 9, paragraph 9.20
The BMC is unclear as we are not convinced by the argument that current ‘workarounds’ such
as sale and leaseback would be made obsolete by conservation covenants.
We invite consultees to provide details of how a conservation covenant could affect the value
of land (whether the site itself, or neighbouring properties).
Consultation Paper, Chapter 9, paragraph 9.23
The BMC has no details to assist with this question. However, with respect to public access,
it is often argued by bodies representing landowners (notably the Royal Institute of Chartered
Surveyors) that the granting of public access by statute will reduce the value of affected land.
However, we also understand that payments for any such injurious affection have been made
in some circumstances (e.g. the creation of sections of the South West Coast Path National
Trail) and grants are available to assist with specific management and access furniture costs.
We invite consultees to provide details of the likely costs of managing a conservation
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covenant, particularly where this can be drawn from existing management actions that they
undertake or are aware of.
Consultation Paper, Chapter 9, paragraph 9.25
Firstly, there may be costs associated with adhering to the covenant, such as income
foregone for agreeing not to apply fertiliser, for example. It is pertinent to note at this point
that the basis for payments made under agri-environment schemes such as Environmental
Stewardship and Y Glastir must be (by EC rules) calculated from ‘income foregone’. There
may be direct costs, too – for example, repairing infrastructure.
Secondly, there will be costs associated with monitoring compliance with the covenant which
may fall to the responsible body or anyone acting on their behalf. There will be many
comparators of monitoring compliance by landowners to specific legal requirements such as
agri-environment schemes, cross-compliance, NVZ regulations, IPPC regulations and so on.
We invite views from consultees as to the likelihood of enforcement action being
needed for conservation covenants in England and Wales.
Consultation Paper, Chapter 9, paragraph 9.27
The BMC believes that the likelihood of enforcement action will be rare. For reasons stated
above:
-

In most cases. it will be difficult to prove that breaches have occurred;

-

Responsible bodies will be reluctant to take action for fear of failure, costs and loss of

goodwill.
It is our experience that covenants are also about educating the landowner and their need to
abide by these will, in most cases, be sufficient.
We invite consultees to provide details of the likely costs of enforcement action
such as seeking damages or an injunction.
Consultation Paper, Chapter 9, paragraph 9.28
No comment
Do consultees agree that the cost of training for legal professionals and the
judiciary will be absorbed by existing training and professional development?
Consultation Paper, Chapter 9, paragraph 9.30
No comment
Do consultees agree that the transitional impact on local authorities of registering
new conservation covenants would be minimal and in any event absorbed by the
fee payable?
Consultation Paper, Chapter 9, paragraph 9.32
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No comment
Do consultees agree that the transitional impact on responsible bodies would be
minimal?
Consultation Paper, Chapter 9, paragraph 9.34
Many of the non-governmental candidates for responsible body status now operate with
limited core funding and a high reliance on project-based funding. It is therefore unlikely that
such bodies could easily add this to their workload and may struggle to secure project funding
for what is essentially a long-term commitment with few immediate demonstrable benefits.
Do consultees agree that the transitional impact on the Lands Chamber of the
Upper Tribunal would be in the region of £7,500?
Consultation Paper, Chapter 9, paragraph 9.36
No comment
We invite views from consultees as to the range of likely costs of an application to
modify or discharge a conservation covenant.
Consultation Paper, Chapter 9, paragraph 9.40
No comment
We invite views from consultees as to the likely increase in applications to the Lands
Chamber of the Upper Tribunal following the introduction of a statutory scheme for
conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.43
The BMC does not think it is valid to use the number of modification/ discharges of restrictive
covenants as a basis for predicting the number of conservation covenants to be
modified/discharged.
Do consultees agree that conservation covenants provide benefits in terms of opportunities
for increased engagement on the part of individuals and communities?
Consultation Paper, Chapter 9, paragraph 9.45
Yes, particularly if local communities are involved in formulating the terms of the covenant
and are provided with additional access (physical and/or intellectual) to the affected site.
We invite consultees to advise us of areas which constitute likely costs or benefits of a
statutory scheme for conservation covenants.
Consultation Paper, Chapter 9, paragraph 9.47
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Costs: The landowner and future landowner is likely to incur costs, not only one-off/set-up
costs (e.g. legal fees) but also on-going costs of different management practices (which may
result in less income or incur costs).
Benefits: If the introduction of conservation covenants result in more land being managed in a
fully sustainable way, there should be environmental benefits over and above the ‘without
covenants’ future. Whilst these benefits are difficult to monetise, they are nonetheless real.
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I am responding on behalf of Lawyers in Local Government to the consultation on Conservation covenants. I
think local authorities would generally welcome the creation of a statutory framework for conservation
covenants in that it would provide a more effective mechanism for ensuring conservation, where desirable,
than the current limited options available.
It would be logical for local authorities to be included in the list of ‘responsible bodies’. Most, if not all,
principal authorities own areas of land for the public benefit, some of which are subject to conservation
programmes. Local authorities also hold land as trustees for public benefit. (Parks, open spaces, common
land and village greens, moorland) Local authorities as planning authorities are familiar with conservation
issues and conditions in planning applications and S106 planning agreements.
There are some implications in relation to local authority involvement:
It would probably be not appropriate for local authorities to be placed under a statutory duty to negotiate
and enter into conservation covenants, where such is considered to be in the public interest. The current
Government is minded to support broad general powers for local authorities, rather than specific duties.
Reference should, perhaps, be made to the general power of competence in the Localism Act 2011 which
could already be used for local authorities to enter agreements with landowners about conservation. Any
enforcement is, of course subject to normal court process, which is not ideally suitable for conservation
management. The power of a local authority to exercise a ‘responsible body’ role as described in the
consultation, would presumably, therefore, be discretionary. As local authorities are essentially politically
led bodies, it should not be presumed that every local authority would wish to exercise the powers to take
up the ‘responsible body’ role.
Local authorities would expect to be provided with the financial resources to discharge the role through the
usual government grant mechanism. Were such to be provided centrally, it is unlikely that local authorities
would be in a position to discharge the role proportionately to the finance received. It would seem more
likely that local authorities would draw their costs of exercising the role from council tax, which creates an
added political dimension.
Having regard to many local authorities now working together jointly on local issues, provision should be
made within the legislation for local authorities to jointly exercise the role of responsible body. (This would
allow, say, a county and a district council to undertake the role, or adjoining districts where both have an
overlapping interest.) It would seem sensible for the joint arrangements to extend to other categories of
responsible body.
In relation to enforcement of conservation covenants, it would be appropriate that, local authorities, having
entered into a conservation covenant agreement, to be under a duty to enforce it, rather than such
enforcement being left to political discretion.
Again in relation to enforcement, it would be appropriate for the framework to provide for the recovery of
enforcement costs by responsible bodies.
Specifically in relation to the discharge of local authority powers, it may be necessary for the primary
legislation (or perhaps secondary) to provide that the responsible body role is either an executive function or
a non‐executive function of local authorities. My inclination is that the responsible body role is more
strategic than regulatory, and therefore more appropriate to be an executive function. Other than the
adoption of a district plan, planning functions of local authorities are non‐executive, being regulatory in
nature, so the allocation is not obvious and would need further discussion.
It seems to be the case, that land set aside for public use, and perhaps land for conservation also, becomes
in due course, as far as a landowner is concerned, a liability, rather than an asset. I would be unhappy to see
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conservation covenants becoming a means of offloading covenanted land onto statutory or charitable
bodies, but there would be logic in responsible bodies having some form of statutory entitlement to first
refusal, in the event of the landowner (or successor) being minded to dispose of the covenanted land.
I hope these broad comments are of some assistance at this stage.
I am sure Lawyers in Local Government (as the body representing lawyers working in the local government
sector) would wish to have an involvement in further discussion at any future stage in developing the
proposals.
Tony Kilner
Policy and Development Officer
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