
Dear Sir/Madam, 
 
 
 
I have read today with great interest the Commission’s paper on Marital Property 
Agreements.  
 
 
 
My strong view is that the current “bespoke” solution to ancillary relief offered by 
section 25 and the “fairness” test in Radmacher in particular is the right way to 
proceed. Anything further, not only could, but will, provide for injustice in some, if 
not may, cases. The current law represents a great step forward, since October last year, 
and is, in my view, fair taking into account all the relevant factors. 
 
 
 
Yours faithfully, 
 
 
 
Nicholas Yates 
 
 
 
Nicholas Yates 
 
1 Hare Court 
 
Temple  
 
London EC4Y 7BE 
 
 
 
Tel: 00 44 (0)20 7797 7070 
 
Fax: 00 44 (0)20 7797 7435 
 
 
 
Email: yates@1hc.com  
 
DX: 342   
 
www.1hc.com  
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anti-virus service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. 
(CCTM Certificate Number 2009/09/0052.) In case of problems, please call your 
organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded for 
legal purposes. 
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Dear Sir/Madam 
 
 
 
Congratulations on the commencement of what is a long overdue process. In terms 
of feedback, I begin by asking what is the point of a pre-nuptial agreement ? 
 
 
 
Surely the most important point of a pre-nuptial agreement is to provide both 
parties with a high degree of certainty as to the outcome in the event of a 
breakdown in their forthcoming marriage and to reduce the need to resort to 
expensive legal redress in the event of the breakdown. It is not to achieve 
‘fairness’ or any other objective. Voluntary pre-nups provide couples with the 
opportunity to discuss issues like fairness prior to signing the pre-nuptial 
agreement. As long as both parties have been made aware of the risks of what they 
are entering into up front AND there has not been a deliberate attempt during the 
marriage or divorce process to manipulate the assets/income such that one party 
can no longer fulfil their stated obligations, why should a pre-nuptial agreement 
not be 100% binding ? Offering further safety nets or get out clauses in relation 
to providing for the needs of any children or leaving one party dependent on 
state benefits means the key problem of uncertainty remains which defeats the 
purpose of the pre-nup. 
 
 
 
Within the pre-nup itself, the key issue here is what needs to be included in a 
pre-nup to justify its binding status ? 
 
 
 
Finances are one of the key reasons for the breakdown of a marriage. Couples need 
to discuss how they intend to live prior to marriage. I think this is a big 
failing of many couples. I would suggest that as part of the full disclosure, a 
couple should list not only what assets and income they have brought into the 
marriage, but also how they intend to live during the marriage – perhaps listing 
how much they intend to invest in the marital home over what period subject to an 
assumed income, and what the budget for family expenses will be during the 
marriage, whether both parties intend to work during the marriage if so when and 
doing what ? how many children they would like to have, what type of schooling 
you wish for them, how much you expect to spend on them a year etc. ? There is a 
danger of being too prescriptive and complicating the pre-nup here but the number 
of children is relevant since it could materially affect the outcome in the 
breakdown of a marriage were it be the case that pre-nups were not 100% binding. 
If during the marriage one party subsequently wishes to have more children, then 
it is up to that party to arrange a post nuptial agreement that addresses their 
needs prior to having the child. 
 
 
 
Separately if we are going to proceed on the basis that pre-nups will be binding 
except where the needs of children are not being met or it leaves one party on 
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state benefits, then either  
 
 
 
1. both parameters should be quantified and made universal as opposed to varying 
according to people’s circumstances. Again, the objective here is to reduce the 
level of uncertainty. For example it would be deemed, perhaps by a Government 
agency, that the cost of raising a child per year is say £4000 during primary 
school years and say £5000 during secondary school. This brings certainty to the 
payout outcome of a divorce and reduces the scope for disagreement.  
 
 
 
or 
 
 
 
2. maintenance provisions for children should be excluded from pre-nups 
altogether as this complicates matters and can be dealt with separately. The 
benefit of this would be that it would facilitate a resolution and separate 
completion of all the other matters and reduce the scope of potential conflict. 
 
 
 
At the very least, it needs to be established as a matter of law at what stage 
the resident parent is going to be expected to obtain work and under what 
circumstances – e.g. how many children, the age of the children etc. It appears 
somewhat ridiculous that someone can refuse to work ongoingly, claim to need 
state help and destroy a potentially binding pre-nup. 
 
 
 
Another factor that should be included in a pre-nup and should be binding unless 
it can be proven to be to the detriment of the children is how the parents intend 
to care and provide for their children in the future. Perhaps this should form a 
separate pre-nuptial agreement to the ancillary relief document. Currently the 
resident parent has a clear financial incentive to limit the contact the non-
resident parent has with their child. I know this from personal experience. This 
is an absurd and conflict promoting feature of the current English legal system 
which needs addressing as an urgent priority. Child maintenance should not be 
based/linked to the number of nights a non-resident parent looks after his child. 
A couple should be able to enter into an agreement prior to marriage which states 
how much care, where and when each of them will care for any children in the 
event of a divorce. In the event of divorce, each parent would then be required 
to confirm whether they intend to hold by their previously agreed parenting 
commitments. I believe this would have three effects: 
 
 
 
- it would make parents think longer and harder about getting a divorce and 
perhaps invest more effort into conflict resolution or reconciliation 
 
- promote paternal contact and responsibility for the children and offer children 
more opportunity to experience the love and care of both their parents – 
potentially resulting in better balanced children with higher self esteem. 
 
- reduce the power of spouses that seek to manipulate contact by linking it to 
financial receipt and rebalance parental rights away from the current one-sided 
system. 
 
 
 
Finally, it is imperative that the conditions under which a pre-nup will be 
binding are standardised and simplified to the extent possible, leaving minimal 
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scope for definitional or process disagreement. Concepts alone are too vague. A 
precise process needs to be outlined and publicly available. 
 
 
 
I hope the above is helpful and would welcome knowing if any of the above 
referenced points are taken on. 
 
 
 
Many thanks for the opportunity to share my thoughts 
 
 
 
Kind regards 
 
 
 

  
 
- a divorcee 
 
- previously married for 3 years with one child 
 
- brought assets of c.  into a marriage which grew to c.  during the 
marriage 
 
- ex-wife brought no financial assets and minimal income to the marriage, was at 
home looking after our    daughter and expressed a refusal to work in the 
future. 
 
- Ex-wife walked off with  of my assets, and a global maintenance (spousal and 
child) settlement of % of my income for life ! 
 
- Ex-wife also limited contact such that I had to take her to Court for contact 
with my daughter. I am limited to   of weekday contact  

       . I’m a responsible, loving and 
highly capable parent. My daughter would confirm this. 
 
- Ex-wife lives   away and comes from a wealthy family. 
 
- I now have the expense and burden of trying to effect a change to the 
settlement. 
 
 
 
Binding pre-nups are a necessity not an option ! 
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This is sent in a private capacity. I am a solicitor who when in practice 
specialised in insolvency law rather than family law. My observations below are 
therefore concerned with the wider implications of contractual validity and in 
particular in the context of bankruptcy. 
It seems to me that further consideration needs to be given to the implications 
for trustees in bankruptcy. An example of possible impact can be seen in Warwick 
v Trustee in Bankruptcy of Yarwood [2010] EWHC 2272 (Ch). It may be steps are 
already in hand to address this but if not wider consultation may be required 
e.g. amongst representative bodies in this sector or indeed others who might be 
interested such as the Insolvency Service. 
Jonathan Middleton 
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Sir/Madam 
 
 
 
I have read the very good consultation papers on reform for marital property 
agreements. My views are as follows: 
 
 
 
1. I do believe that parties should be able to enter into binding agreements not 
to seek ancillary relief in relation to specified assets. My view though, is that 
this should not apply to maintenance, though there should be some sort of rule to 
prevent the courts compensating someone from maintenance where they have been 
unable to do so from capital due to the agreement.  
 
2. I am strongly in favour of an immediate community of acquests model. I believe 
it should be possible to exclude pre-acquired assets, inherited assets and gifts 
to one party. In a matrimonial context I would see little justification for a 
total community model, which would, in my view, always be unfair to the weaker 
party. 
 
3. I would not waive the need for disclosure, and would suggest that each party 
simply sets out in an Appendix a list of their assets, together with the value of 
each specified asset. If that list turned out to be a nonsense, then I would say 
that for any asset not properly disclosed, the agreement should not be 
enforceable. This would be the case where there was a material non-disclosure or 
material misrepresentation, not a minor error. As I support a community of 
acquests model, it is also relevant that over time certain assets might change, 
and become incorporated in another asset, which might be joint. If that were the 
case then the party permitting a ‘sole’ asset to be used for a joint venture 
would be entitled to ask the other party to sign something along the lines of a 
Declaration of Trust, for example, if from a sole asset he or she paid 50% of the 
purchase price of a joint property. 
 
It might be advisable for a party to keep a folder showing evidence of the value 
of their assets when the agreement was made, to avoid future difficulties. 
 
4. I believe there should be a time limit. I note what is said about the pressure 
on time being only transferred, but my view is that there is a huge difference 
between someone being placed under pressure a few weeks before the wedding, than 
a few days before once guests might have travelled, and every last arrangement is 
completed and paid for. 
 
5. With regard to restrictions on enforceability, I would say possibly this 
should apply if one party is terminally ill, with short term life expectancy. The 
other scenario is conduct. If one person has excluded all their pre-acquired 
assets/inheritances, but squandered or gambled away all the joint assets, it 
would seem wrong not to then permit a claim against the excluded assets. 
 
6. On the issue of meeting the needs of a child, I have a strong view that trust 
type settlements could play a large part here, in a similar way to Schedule 1 
type orders. So the existence of a child does not invalidate the agreement, 
rather it means that the claims are only on behalf of a child and only until they 
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are 18, after which assets revert back. 
 
7. I do not think that the effect of the agreement should become less significant 
over time for two reasons. Firstly I support community of acquests, and so joint 
assets acquired during marriage would still be shared; and secondly it adds a 
time pressure if set times were being introduced, for example a person having an 
affair at 9 years of marriage, might keep it secret until 10 years. 
 
8. I am not in support of a safeguard for where the agreement is unfair. If a 
person has entered into it freely and with legal advice, then unless they can 
show undue pressure or something like that, then they should be held to it I 
believe. Children would be safeguarded by what I say at (6) above. 
 
9. With regard to compensation elements to maintenance, I remain of the view that 
maintenance should not be dealt with in agreements, but that there should be 
scales according to length of marriage. For a short marriage it would seem very 
wrong for a person to receive large maintenance from someone’s pre-acquired 
earning capacity, and in that scenario it could be a narrow needs test, perhaps 
based on circumstances of the claimant at the time of marriage, not a generous 
one. 
 
 
 
Kind regards 
 
 
 
Tracey O'Dwyer 
 
Solicitor 
 
Tony Roe Solicitors 
 
Divorce & Family Lawyers 
 
www.tonyroesolicitors.com  
 

  
 
 
 
IMPORTANT INFORMATION & CONFIDENTIALITY NOTICE 
 
 
 
The information in this e-mail is confidential and may be legally privileged. It 
is intended solely for the named recipient. Access to this e-mail by anyone else 
is unauthorised. 
 
 
 
If you are not the intended recipient, please note that any use, disclosure, 
copying, distribution of this email or any action taken or omitted to be taken in 
reliance on it is prohibited.  
 
 
 
If you are not the intended recipient, please inform us by telephoning +44 (0)118 
9302360, or by fax to +44   and then delete the e-mail and any 
copies of it. 
 
 
 
Neither the sender nor Tony Roe Solicitors can guarantee that this email and any 
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attachments are virus free. It is your responsibility to scan the email and 
attachments (if any). We accept no liability for corruption etc, any loss or 
damage sustained as a result or as a result of software viruses. 
 
 
 
Service cannot be effected on Tony Roe Solicitors by email.  
 
 
 
This e-mail is from Tony Roe Solicitors, Divorce & Family Lawyers, an English 
firm of solicitors, regulated by the Solicitors Regulation Authority, (by whom it 
is recognised as Tony Roe Divorce and Family Law Solicitors), number 473472, 
whose principal place of business is 5a, Brewery Court, Theale, Reading RG7 5AJ, 
England. The firm’s Principal is Anthony Joseph Roe. 
 
 
 
Our web site address is http://www.tonyroesolicitors.com . 
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Hello, 
 
As a private citizen I would like to offer my comments on your consultation paper 
on prenups. My comments are below: 
 
a. I would not wish the sanctity of marriage to be diluted by the use of prenups. 
In my mind, the marriage vows are binding and is based on both parties giving 
their all. Pre-nups would make that special relationship just a commercial 
undertaking. 
b. I would not wish to see the legal profession (which I do not trust) make money 
out of this extra facility. If prenups are made legal, then the Ministry of 
Justice should produce a simple proforma which everybody can use WITHOUT legal 
advice. 
c. If marriage is regarded as a contract between two persons, I do not believe 
you cannot have a pre-contract - or two contracts. 
d. I do not want American practices to influence English law.  
 
 
I am therefore against prenups as they undermine marriage. However, I agree that 
some couples act unreasonably and would suggest the courts are not the proper 
place to argue over the division of a couple's assets. I suggest a less 
adversarial approach through arbitration, which should be made compulsory. 
 
 
Thank you 
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The law commission report is too conservative, and fails to recognise the 
widespread perception that the law discriminates against men (not just created by 
press reports of celebrity cases but more pervasively by overwhelming amounts of 
anecdotal personal knowledge), and this perception has deterred huge numbers of 
men from marrying. The lack of decent prenups in the past has meant that men are 
often exloited by their ex-wives. Especially, men often lose property to their 
wives who have had a baby. In some sectors of society it is seen, rationally, as 
the fastest way for an unskilled woman to make money and own a property. Many 
thousands of women in the UK do this. The law report proceeds somewhat 
academically given the problematic social situation that exists without prenups. 
I write as a man is now for the first time contemplating marriage only given the 
landmark Radmacher v Granatino ruling. There must be tens of thousands like me. 
Please give us hope 
and by doing so shore up the institution of marriage.  
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                                       20 May 2013.   

 
 
 
 
 
Dear 
 
 
MARITAL PROPERTY AGREEMENTS 
 
 
I am grateful for the opportunity to reply to this consultation. 
 
I am a solicitor, formerly in private practice but now with the Treasury Solicitor; but I do not write 
on behalf of the Treasury Solicitor which is why I write from my home address. I write on the 
basis of experience in professional practice and my observations of many known to me (not 
myself) who have gone through the experience of divorce. 
 
I adopt the numbering in Part 8 of the document. 
 
 
8.2. It is my experience and observation that the present law imposes a burden on divorcing 
couples and on society which is not necessary and which is derived from an assumption, which 
may once have been true but is not now, that in marriage and divorce grown men and women 
(especially women) are unable to recognise and protect their own interests. Reform is long 
overdue. 
 
It is fair to say that there would be individual casualties. There always are. Perhaps I may draw 
an analogy. I was admitted in 1977, not long after the Administration of Justice Act 1969 which 
ended the practice by which when a widow (but not a widower!) recovered damages under the 
Fatal Accidents Acts they were paid into court and controlled by what we then called the 
Registrar in her interest. It sounds extraordinary from the standpoint of 2011 but of course the 
intention was to protect her from “adventurers” and con-men. When existing funds were 
released on the change in the law there were indeed cases where women of that generation, 
who had never been taught to handle money and had always relied on men to do so, were 
“taken to the cleaners” – but it was nevertheless the right thing to do. 
 
My experience (and I stress that this is not personal) is that there is a substantial minority of 
divorce litigants who will miss no opportunity to drag their ex-spouses through the courts, to the 
benefit of nobody except the lawyers; for a recent and painful example see Miller-Smith [2009] 
EWHC 3623. For that reason it is essential that where there has been a nuptial agreement 
recourse to the courts should be made as difficult as possible. 
 
Experience also suggests that when under the present law there has been a consent order 
arguments about children become less bitter, because children cease to be a proxy for property. 
I would expect the existence of a nuptial agreement to have the same effect. 
 
 
8.3 It follows that I agree with the provisional proposal. For the avoidance of doubt it should be 
made available in existing marriages and civil partnerships. 



 
  

 
8.4 Yes. 
 
 
8.5. No. it should be left to the parties to decide what property to exclude or include. 
 
 
8.6 No. That is a wider issue and parties wanting to make their own arrangements should not be 
kept waiting. Subsequent reform of the law of ancillary relief should, of course, not affect any 
marriage or c.p. (forgive me if from here on I refer only to marriage) in which there has been a 
nuptial agreement. 
 
 
8.7 I agree. 
 
 
8.8. The law of undue influence should be excluded altogether – the aim of the exercise should 
be to allow the parties to make their own arrangements and keep the courts out of it. 
 
 
8.9 Agreed; writing is essential. 
 
 
8.10. I do not agree; that will open the door to unnecessary litigation. In any event when an 
agreement is enforced it will be against both parties; I suggest that “the party against whom it is 
sought to be enforced” should be regarded as “the party who is seeking to break a contract”. If 
there is to be such a requirement (a) it should be limited to the situation at the time of the 
disclosure and (b) any allegation of failure to disclose should be considered only if it is made 
promptly upon the facts becoming known to the other party – not left over unless and until there 
is a divorce. If the “complaining party” does not act promptly to set aside the order s/he should 
be regarded as having ratified it. 
 
 
8.11. Yes. In writing and in the agreement itself, for preference. 
 
 
8.12. No. A couple who may have very little by way of assets should not be required, if they 
want to make a nuptial agreement, to waste their substance on two lawyers’ fees. And what if 
the party is a lawyer? 
 
 
8.13 It follows that I disagree. 
 
 
8.14 On my view that question does not arise. 
 
 
8.15 I agree. 
 
 
8.16 No. 
 
 



 
  

8.17 Yes; which on the view I take means only that the variation would have to be in writing too. 
 
8.18. This and the next paragraph are the heart of the matter. I accept that in these cases the 
court would have to be left with some power to intervene, but it should be to the minimum 
possible extent. In what follows I am going to assume that it is the man who seeks to rely on the 
agreement and the woman who seeks to avoid it.  
 

(1) Some protection for the children is essential. But: 
 
First, that should only be for the children of both parties – those of whom both parties 
are the biological or adoptive parents – and not for any who are “treated as” children of 
the family. I have in mind the case where the agreement provides for the sale of the 
home and the division of the proceeds. The ex-wife should not be heard to say that her 
share would not suffice to house her and her child or children by a previous marriage or 
relationship. It is of course otherwise if there is or are children of them both. 
 
And second, the court should not have power to vary or set aside the agreement but 
only to postpone the operation of it, for so long only as there is or are one or more 
dependent children of both the parties upon whom the immediate enforcement of the 
agreement would work serious hardship. That could be extended during the term of 
higher education but only up to age 21. In the case I have suggested that might be until 
there was no longer any such child (because they had all grown up) or it might be that 
the ex-wife’s share would house one but not both children in which case the agreement 
could be carried out when one child had grown up. It would of course also apply in the 
sad event of the death of the children, or indeed of the ex-wife (as in Barder). What is 
important is that once there are no children, in the dependent-minor sense of the word, 
the protection should cease and the agreement be carried out. 
 

(2) Agreed, unless the need for state benefits arises due to circumstances which the parties 
could not reasonably have foreseen when the agreement was made, or if the party in 
question could have avoided becoming reliant by appropriate insurance provision. 
Where the order is successfully challenged under this head the ancillary relief which 
should be available should be available should be strictly limited. Assuming it is the ex-
wife who would otherwise receive benefits the only order available should be for 
unsecured periodical payments in her favour equal to the state benefits which she would 
otherwise receive. If by the agreement she would receive capital or a share in property 
the court should be required to reduce the amount payable by the capitalised value of 
the periodical payments order; there would have to be straightforward rules based on 
her age for that purpose. The effect would be that the agreement would be varied only to 
protect the taxpayer and that the ex-husband would so far as possible be indemnified. 

 
 

8.19. Cast-iron, or the very litigation which nuptial agreements should obviate will be back under 
another guise.  
 
 
8.20-8.21 I have no view on these paragraphs. 
 
 
8.22. Agree, but with no exception for maintenance. Under the present law two fit and healthy 
people going through a divorce can agree to exclude the operation of the Act – and if decades 
later that means that one of them is left destitute and on state benefits that is just too bad for 



 
  

that party and the taxpayer. There is no reason why they should not be allowed to exclude the 
Act altogether. 
 
 
I hope my comments are of interest.  
 
 
 
Yours sincerely  
 
 

 
Andrew Turek 
 
 
 
 
 
 
Addressee 



Dear Sir/Madam, 
 
I was interested to read your Consultation Paper on marital property, which seems 
to have been drawn up by someone with no knowledge of pre-Norman English common 
law. Before 1066, pre-nups were the norm and it was assumed that what each party 
brought to a marriage remained that person's property upon divorce. Because of the 
erosion of women's rights after 1066, other agreements were also made and I think 
you missed this point as well: that if a woman died during marriage, all her 
property would be returned to her family. The lack of any mention of this provision 
or of dowries, means that certain assumptions have been made about previous 
arrangements acceptable at the time by the courts. 
 
A number of issues arise from your Paper but my main concern is the apparent total 
lack of concern about sex discrimination. You even refer to a case, White v. White, 
where the poor woman is referred to throughout by her husband's surname, as if she 
were his pet dog. Surely the woman has a surname of her own. This is the 21st 
Century. In Quebec it has been illegal since 1981 for a married woman to hide 
behind her husband's identity.  
 
Sex discrimination is rife even in the UK where we are meant to have "equal rights" 
and this could have been an opportunity to ensure that men and women were treated 
alike. You make no reference to the consistently unfair treatment of fathers (and, 
indeed, make no mention of the need to ensure that people do not end up financially 
supporting children that are not their own). Without a major overhaul of our sex 
discrimination laws to ensure that family courts do not treat women any differently 
from men, your Consultation Paper is likely to be worthless.  
 
There is also mention (1.38) of foreign countries but no mention of the fact that 
property law is different even in Scotland, where a person cannot be stripped of 
real estate by a spouse as is so often the case in England & Wales and elsewhere 
(as one American man put it recently, "Why should I get married? I may as well just 
find a woman I don't like and give her a house"). There is no provision here for 
changes in the law that would require able-bodied adults to work for their own 
living from the day they leave school to the day they draw their OWN pension (and 
not a pension paid for by their spouse), no prospect of putting to an end once and 
for all the laws that allow women to turn from worker to parasite upon marriage. 
Furthermore, there is nothing to put an end to the way in which many men end up 
paying alimony to an ex-wife just because she has been stupid enough to give up 
work or to fail to ensure that she has the same earning power as a man. This is 
after two World Wars that saw women doing just about all forms of work on the same 
basis as men.  
 
How much longer do we have to wait for sexual equality? 
 
Yours sincerely, 
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Dear Sir/Madam 
 
I write in response to your request for feedback and opinions on the above 
consultation which your organisation is currently undertaking. 
 
Prenups are as with many other aspects of financial planning/agreements around 
relationships much misunderstood within the UK. What is understood however, is 
the effect  
of interference in peoples finances once things go wrong. For example the public 
is now much more aware of the financial implications of divorce and as a result 
the marriage rate  
is dropping reflecting the fact that couples do not want their assets to be 
allocated at the whim of a Judge. 
People generally would prefer to arrange their affairs to the best advantage, and 
find outrside interference a problem particularly against the background of "big 
money" cases which produce legal precedents which have disasterous affects on 
more modest assets.  
The law in this country which as you state has created the perception that the UK 
is the "divorce capital" of the world has lead to social engineering by the back 
door. Marriage which historically has been the backbone of society has been 
undermined because the holders of assets do not marry for fear of losing their 
wealth. 
This has created a society of broken families. How many children live in a family 
environment which does not contain both natural parents compared to say 30 years 
ago? 
I am confident the percentage would be significantly higher. 
 
This would in principle lead to the conclusion that Prenups are a good idea. 
However, as long as they are challengable in a court they will not be accepted by 
people who are concerned about their assets on marriage or civil partnership. The 
prenup would therefore have to be legally enforceable and accepted as such by the 
public. If this is not the case then they will simply be ignored. There is no 
appetite for the Government to legislate in areas that should remain in the 
private demain of individuals as the reaction to your 2007 consultation proved.  
 
Yours sincerely 
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My response is based on my lengthy experience in private practice as a solicitor 
specialising in ancillary relief and as an accredited specialist with Resolution. 
I am now a part-time lecturer in law at the University of Brighton and a Deputy 
District Judge (Civil). 
 
Responses to question in Part 8  
 
8.3 Agreed 
 
8.4 Agreed, subject to 8.5 
 
8.5 Agreed. Scope should go no further than this. This preserves approach of 
treating marriage as a partnership as regards matrimonial property, and preserves 
differentiation between marital and non-marital status to which Baroness Hale 
drew attention in Radmacher. Agreements outside this scope could fail to provide 
adequate protection and should remain subject to court's discretion as explained 
by majority in Radmacher. 
 
8.6 No. 
 
8.7 Agreed. 
 
8.8. Yes. 
 
8.9 Agreed - essential to avoid disputes over whether an agreement was made. 
 
8.10 Agreed 
 
8.11 No, save as to disproportionately burdensome detail. 
 
8.12 Agreed 
 
8.13 Agreed 
 
8.14 No. Conflict of interest cannot be avoided. 
 
8.15 Agreed 
 
8.16 No 
 
8.17 Agreed 
 
8.18 Agreed 
 
8.19 Undoubtedly the most difficult issue. My preferred option would be (2), the 
agreement being subject to 
variation/set aside only to the extent that it covered property constituting all 
or part of the family home or most recent family home at the time of the 
ancillary relief hearing. As the agreement could not, under 8.5 above, deal with 
maintenance, the weaker spouse would then always be protected to the extent that 
the home would remain available for distribution (under court's usual s 25 MCA 
discretion) to provide for capital needs, and income needs could still be 
addressed through maintenance.  
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Option (3) is close to the way that pre-nups will be treated under Radmacher and 
would therefore largely defeat the object of any reform. The same point can be 
made, although with less force, as to options (4) and (5). 
 
8.20 Agreed 
 
8.21 No comment.  
 
8.22 Yes, subject to scope of agreement being as per 8.5. 
 
 
Elizabeth Morrison LLB JD Solicitor 
 
Lecturer in Law 
Brighton Business School 
University of Brighton 
 
___________________________________________________________ 
This email has been scanned by MessageLabs' Email Security 
System on behalf of the University of Brighton. 
For more information see http://www.brighton.ac.uk/is/spam/ 
___________________________________________________________ 
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Law Commission
Steel House
11 TothilI Street
London SW1H 9LJ 7 February 2011

Marital Property Agreements

I write in response to your consultation on Marital Property agreements. I would like to make two
points.

1. Validity of contract

The law cannot recognise two contracts which are mutually contradictory. One must prevail.

A marriage is a contract for life; but a pre-nup explicitly provides for the marriage to be terminated
before the death of either party. Unless we indulge in some gross double-think, the two cannot co
exist. Either one must conclude that the pre-nup is revoked by the undertaking of a marriage for
life, or one must conclude that the marriage is not made in good faith, and is therefore void.
Similarly a post-nup must be taken either to revoke the marriage or to be void in the light of the
marriage.

2. Public interest

Divorce results in highly damaging instability, particularly for the children, and often results in
great financial hardship. The state is left to pick up the costs, both social and financial. Statistics
demonstrate beyond doubt that children raised in a married family are less likely to underperform at
school and in later life, or to fall into a life of crime. It is therefore strongly in the public interest to
do everything possible to encourage marriage and discourage its breakdown,

Given this public interest, it would be perverse to support an arrangement which would encourage a
couple to enter a marriage with explicit reservations about sustaining it. Public policy should rather
encourage a couple to take marriage seriously as a lifetime commitment.

Conclusions

The arguments above would lead to the conclusion that pre-nups or post-nups should not be
recognised in law. We should retain the present position that the Court may consider the expressed
intentions of the parties, but should not be bound by any such agreement.
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RESPONSE TO LAW COMMISSION CONSULTATION PAPER NO 198 
“MARITAL PROPERTY AGREEMENTS” 
 
John Eekelaar, FBA 
Emeritus Fellow, Pembroke College, Oxford 
Formerly Reader in Family Law, Oxford University 
Co-Director, Oxford Centre for Family Law and Policy 
Co-Editor, International Journal of Law, Policy and the Family 
 
I would like to congratulate the Commission for the thoroughness and clarity of its 
analysis. I would like to offer the following observations.  
 
I will comment on the recommendations referred to in paragraphs nos. 8.3; 8.4; 8.5; 
8.6; 8.7; 8.8; 8.9; 8.10; 8.11; 8.12; 8.14; 8.15; 8.18; 8.19 
 
 
1. [Paras. 8.3 and 3.84] I agree with the proposal “that for the future an agreement 
made between spouses, before or after marriage or civil partnership, shall not be 
regarded as void, or contrary to public policy, by virtue of the fact that it provides for 
the financial consequences of a future separation, divorce or dissolution”. 
 
2. [Paras. 8.6 and 5.72]. Ideally, and logically, reform of the law of marital property 
agreements (as defined in the Consultation Paper) should be preceded by a review and 
the law of ancillary relief. If there is no agreed default position, it is hard to know 
what the implications of the contractual bargain are. That is why such agreements are 
relatively uncontroversial in European systems. However, the practicalities of the law 
reform process seem to preclude this, so the observations below will accept 
(reluctantly) that logic will not be followed. 
 
3. [Paras. 8.4 and 5.69]. Therefore I agree that a new form of qualifying nuptial 
agreement be introduced, that provides for the financial consequences of separation, 
divorce or dissolution and excludes the jurisdiction of the court in ancillary relief, but 
only to the limited extent mentioned below. 
 
4.  [Paras. 8.5 and 5.70]. There is attraction in the idea that any qualifying nuptial 
agreement might be confined to certain types of property. Nevertheless, I am opposed 
to the suggestion because it would, in effect, introduce the legal categorization of 
types of marital property into English law. While such categorization does exist in 
other systems, especially in civil law systems, I believe that this will cause 
unnecessary complexity and rigidity. There are well-known problems about tracing 
such properties and how to treat income from them. I believe the current English law 
has an advantage over such approaches which it should not lose. There would, of 
course, be nothing to prevent the agreement itself seeking to apply only to specified 
properties or types of property, and any issues of identification that arise would be 
questions of interpretation of the scope of the contract, not involving the definition of 
pre-existing legal categories. 
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5. [Paras. 8.7 and 6.47] I agree that, in the event that qualifying nuptial agreements are 
introduced, a marital property agreement should not be treated as a qualifying 
nuptial agreement unless it was a valid contract.  
 
6. [Paras. 8.8 and 6.48] I do not think that the law relating to undue influence should 
be reformed in the way mentioned, even though there may be a requirement of legal 
advice. Belinda Fehlberg (Sexually Transmitted Debt)  has shown that legal advice is 
often no real protection in the case of agreements to take on debts: there is no reason 
to think that the dynamics will be any different in the pre-nuptial stage. If we are to 
have enforceable pre-nuptial agreements, it must be accepted that they should be 
accompanied by such general safeguards. 
 
7. [Paras. 8.9 and 6.56] I agree that, in the event that qualifying nuptial agreements are 
introduced, it should be a requirement that they be made in writing and signed by 
the parties. 
 
8. [Paras. 8.10, 8.11 and 6.74]  I agree with the proposals about disclosure. I do not 
think that the requirement should be waiveable. However, the requirement should be 
only for “reasonable” disclosure, which implies that parties may set reasonable limits 
to what needs to be disclosed. 
  
9. [Paras. 8.12 and 6.98] I agree that, if qualifying nuptial agreements are introduced, 
a marital property agreement should not be treated as such against a party who did 
not receive legal advice at the time when it was formed, and with the proposals about 
what is to count as legal advice [para. 6.99]. 
  
10. [Paras. 8.14 and 6.104] I think it is important that the parties be separately 
advised. If we are going to go down the road of enforceable pre-nuptial contracts, we 
have to accept the consequences, which will involve increased legal costs. 
 
11. [Paras. 8.15 and 6.112] I agree that, if qualifying nuptial agreements are 
introduced, there should be no timing requirements imposed upon qualifying nuptial 
agreements made before marriage or civil partnership. 
 
 
12. [Paras. 8.18 and 7.16] I agree that, if qualifying nuptial agreements were 
introduced, they should be able to be varied or set aside by the court to the extent that: 
 
(1) the agreement made insufficient provision for the children of the family; 
 
I do not, however agree that the same should apply if 
 
(2) the agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where that could 
be avoided by the making of an order in ancillary relief. 
 
The “liable relative” provisions of social security law never applied to divorced 
partners. There is no duty therefore on a former spouse to relieve the state of paying 
benefits to the other former spouse, and therefore no reason why a nuptial agreement 
should not state this. However, where a former spouse is ordered to meet the needs of 
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the other that arise as a result of the separation, it should not be possible to escape this 
obligation by transferring it ton the state, and it should not be possible for this to be 
achieved through a nuptial agreement. But I believe this will be covered by my 
remarks about compensation, below. 
  
13. [Paras. 8.19 and 7.65].  Consultees are asked which of the following options they 
would prefer: 
 
(1) a “cast-iron” model, imposing no safeguards beyond those relating to 
children and to social security; 
(2) provision for the agreement to be able to be varied or set aside by the 
court on the happening of specified events; 
(3) provision for the agreement to be varied or set aside by the court if it 
produced significant injustice; 
(4) provision for the agreement to be varied or set aside by the court to the 
extent that it failed to meet the parties’ needs and to provide compensation for any 
losses caused by the relationship; 
(5) provision for the agreement to be varied or set aside by the court if it 
failed to meet the parties’ needs, narrowly defined. 
 
These questions illustrate why it would be better to settle issues relating to ancillary 
relief prior to these issues. For example, I take the view that a former spouse should 
not be liable with regard to the “needs” (even narrowly defined) of the other former 
spouse that arise after the divorce and are not associated with the marriage. Nor do I 
think that the concept of “needs” is very satisfactory. Liability should rest on two 
principles: 
 
(a) the principle of compensation for disadvantages arising from the relationship 
calculated by reference to the economic disparity between them at the time of 
separation, which will often cover “needs” however defined. Note that the 
compensated party should be under a duty to mitigate the loss. 
 
(b) recognition of contributions to the marriage. 
 
Taking the law as it is, I therefore think that there should be provision for the 
agreement to be varied or set aside by the court to the extent that it failed to provide 
compensation for any losses caused by the relationship and/or failed to provide 
reasonable recognition of the contributions, whether material or otherwise, by each 
party to the marriage partnership. 
 
The justification for allowing courts to override nuptial agreements in those 
circumstances is that any agreement in which one party bargained away his or her 
right to compensation for future disadvantages brought about by the ending of the 
partnership structured must be regarded as suspect. Why would someone entering into 
a relationship meant to be for the mutual benefit of the contracting parties agree to 
forego compensation for disadvantages they might suffer if the relationship ends 
which are in excess of any disadvantage the other might suffered at its end, or where 
the other might actually benefit when it ends? Why would anyone wish to impose 
such a term? Similarly, why should anyone bargain away an entitlement to 
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recognition of the contributions they make to the proposed partnership, or anyone 
wish to insert such a term? 
 
But note that defining the recognition of contributions in terms of “reasonable 
recognition” does give the parties scope to define a range of options for such 
recognition which could be considered reasonable. For example, they might say that 
such recognition should be made by sharing in certain property but not others; they 
might depart from an equal sharing norm if reasonable (for example, if the marriage 
turns out to be a short one). Since we do not have a default position (unless it be 
thought that it is the equal sharing of all assets, but that is doubtful) there will 
inevitably be some uncertainty as to what will turn out to be reasonable, but I do not 
think it will create greater problems than exist at present under the “fairness” 
criterion. And the parties might benefit by having expressly to address the issue of 
what would be “reasonable recognition” of the contributions. 
 
The final question then would be whether there should be a “long-stop” provision for 
the agreement to be varied or set aside by the court if it produced “significant 
injustice.”  I am inclined to think there should be, simply because one cannot foresee 
everything.  
 



MARITAL PROPERTY AGREEMENT 
I am a practising barrister. I practise from Kensington Chambers as a sole 
practitioner. My website is:http://www.kensingtongalleries.co.uk/page4.html. 
  
 I was at the lecture yesterday given by Professor Elizabeth Cooke on the above 
subject. I asked Professor Cooke if the law commission is exploring re-defining 
"marriage" and she asked me if I thought that the decision in Radmacher v 
Granatino [2010] UKSC 42 has redefined marriage. I explained that I was unable to 
answer that question without giving it more thought but would suggest that a 
definition of marriage is crucial as it is the bedrock of people's expectation 
and one cannot begin to alter terms within a marriage without first dealing with 
the foundation of married people's expectation. 
  
I have now given thought to the Professor's question and have been tweeting my 
thoughts on my twitter page  
  
I want to express the following views which I hope would be taken into 
consideration by yourselves. 
  
UNIFORMITY WITH OTHER AREAS OF LAW 
In Immigration Law, Regulation 2 of the 2006 Regulations provides that the 
definitions of "spouse" and "civil" partner do not include someone who has 
entered into a marriage or civil partnership of convenience. In my opinion any 
marriage which features either pre and post marital property agreement is a 
marriage of convenience. People from different cultures grow up with their 
cultural understanding of marriage and get into that institution with all the 
expectations of their understanding of the meaning of marriage. The general 
understanding in most cultures is that marriage is entered with that person to 
whom you will remain bound until you die. If people then enter a marriage with 
that understanding but there is a marital property agreement for when the 
marriage ends, it raises 2 issues. First, either the marriage is not marriage 
within the cultural definition understood by them or it is marriage in which 
case, the marital property agreement itself is 
void. It seems to me that people are proceeding on the basis that the marriage in 
which marital property agreement features is a valid marriage without considering 
the argument as to whether it really should be deemed as a valid marriage. This 
is one reason why it is of crucial importance to define marriage in any future 
legislation. 
  
MARRIAGE/PARTNERSHIP OF CONVENIENCE (MOC)- SHOULD ALSO BE DEFINED 
Of course, there is always an aspect of convenience in any relationship and 
Marriage of Convenience itself comes in different shapes and sizes. This should 
be reflected in any future legislation. There is no need to seek reform of 
marriage as generally understood. There will always be a small percentage of 
people who will want to show their commitment for each other by entering a 
marriage for life in which they undertake to give all, self, body, assets, seen 
and unseen acquisitions. At the point of contracting marriage, people should be 
able to tick the right box on a form explaining the kind of marriage/parnership 
they wish to enter. Those entering marriages of convenience will be able to 
attach their draft agreements to the application for marriage and this should be 
read out in the presence of witnesses and guests at the ceremony. Barristers may 
be licensed to conduct such ceremonies with a mandatory requirement that 
accountants and marriage of 
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convenience counsellors for each party to be in attendance. There will be 
uniformity of law/rule for all marriages of convenience instead of different 
rules for some such as those contracted solely to obtain the benefits of EC law. 
  
RADMACHER V GRANATINO 
To answer Professor Cooke's question, the end of a marriage (which is what 
Radmacher v Granatino was dealing with) should not provide a definition of a 
marriage. The marital property agreement provides evidence of whether a 
marriage/partnership is a 'marriage of convenience' which should attract 
different rules or 'marriage' which will attract different sets of rules and 
application of law. Radmacher v Granatino did not re-define marriage. I will 
argue that Radmacher merely recognised the parties in that claim as 'contractors' 
not 'spouses/partners' within the definition of the cultural understanding of 
marriage. A definition of marriage should be at the forefront of any legislation 
seeking to reform the institution. This should be taught in schools (from primary 
schools) so that everybody grows up knowing what marriage is and its 
expectations.  
  
It is important to distinguish "marriage of life vows" where the participants are 
committed till death do part and MOC (marriage/partnership of convenience). 
Different rules and penalties for breaches of the terms must be 
thought through especially for MOC.  White v White will govern 'marriages' and 
Radmacher v Granatino will govern 'MOCs'.  
  
ENFORCEABILITY OF MARITAL PROPERTY AGREEMENT 
Any legislation must offer freedom to contract MOC and its terms enforceable in 
court provided it is celebrated openly with the contract read out at the 
ceremony for the witnesses to hear and legal advisers and accountants and 
Counsellors in attendance at the ceremony. Parties must be aware that in terms of 
emotional commitment, 'Marriage' still ranks supreme and every effort made by the 
legislation to protect the institution of marriage from extinction. A lot of 
society's ills can be traced to indiscipline in marriages, disrespect of family 
values and getting a person to enter a contract where each party has different 
expectations and reservations which eventually lead to break up. It is therefore 
in the public interest to support the minority of people who will still want the 
old-fashioned 'marriage for life' whilst allowing others to contract on their own 
terms provided the weaker party has all the information, advice and guidance to 
enable an 
informed decision to enter the MOC. 
Harriet Gore 
Barrister, Kensington Chambers 
5A Philbeach Gardens, 
London SW5 9DY 
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COMMENTS TO MARITAL AGREMEENT CONSULTATION PAPER 
 
J. T. Oldham, John Freeman Professor of Law, University of Houston Law Faculty, 
Houston, Texas, USA 

 
 
I have forwarded to the Law Commission in another file a much more extensive 
discussion of the U.S. experience with premarital agreements, as well as my proposal for 
a new uniform premarital agreement law in the U. S.    
 

1. Is something needed to protect prospective spouses from duress/undue influence? 
[page 95]. 

 
 

I am not familiar with English law regulating this issue.     As you can see from my 
attached paper, this has been a very large problem in the U.S. and, in my opinion, normal 
principles of “voluntariness,” “duress,” or “undue influence” have been inadequate.  It 
has been quite common in the U.S. for the wealthy spouse to present a contract at the 
very last minute and demand that the spouse sign or the wedding would be cancelled.  
Even if the party being asked to waive rights is allowed to talk to a lawyer for a brief 
time, this is oppressive bargaining and should not be permitted. 
 
 

2. Disclosure. 
 
Please note that your summary of the law in the U.S. is technically incorrect in that only a 
minority of the states have adopted the principles you summarize on page 99.  A majority 
of states will invalidate an agreement on the ground of inadequate disclosure alone. But 
there is some lack of clarity about what constitutes adequate disclosure.  Is a list of assets 
adequate?  Do approximate values need to be provided?  Do the parties need to disclose 
their income or a likely future inheritance? 
 

3. Legal advice and timing of execution [pages 107-110]. 
 
You propose that each party should have legal advice, and that no absolute requirement 
should be created that the agreement be signed a certain number of days before a planned 
wedding.  In the U.S., this has not adequately protected prospective spouses from unfair 
bargaining tactics.  It may be that the rules in England regarding duress or undue 
influence will be more robust and address the problems that have arisen in the U.S.  In 
the U.S., it has not been uncommon for one party to retain a lawyer for the other to talk to 
on the eve or day of the wedding.   I would argue that this does not give the party enough 
time to consider whatever advice the lawyer might provide.   
 
Your report suggests that if parties had to sign an agreement a certain number of days 
before the wedding, this would merely divert the possibility of pressure to sign to an 



earlier day.  This is to some extent true, but the point is that the party would at least be 
making the decision at a time when his or faculties would not be as impacted by the 
impending wedding.  
 

4. What substantive fairness limits should be imposed (pages 125-127). 
 
There is disagreement in the U.S. about whether courts should review an agreement for 
its substantive fairness, and if it should, what standard would be appropriate.  Some 
courts consider whether the agreement is unconscionable (either at the time of signing or 
the time of divorce); others consider whether there has been a significant change in a 
party’s circumstances during marriage that was unforeseeable.  Some others bar a 
restriction on the right to spousal support, which would be like the “need” standard 
discussed at page 125.   
 
As you can see, I propose a system whereby parties could not restrict the right to spousal 
support in those marriage where the parties raise a common child.   
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WITH ALL MY WORLDLY GOODS I THEE ENDOW, OR MAYBE NOT: A 
REEVALUATION OF THE UNIFORM PREMARITAL AGREEMENT ACT AFTER 
THREE DECADES 
 
By J. Thomas Oldham1 
 

I.  Introduction 

 

As Hogarth reminds us, in English society when children of the wealthy married it 

has been common for centuries for the parties (or their parents) to negotiate an agreement 

before marriage regarding the couple’s finances.2  In more recent times in the United 

States couples marrying later in life after raising children with another partner frequently 

have signed premarital agreements clarifying their respective inheritance rights, and such 

agreements have generally been enforced.  What is relatively new in Anglo-American 

law is the acceptance of the idea that prospective spouses via a premarital agreement can 

alter the parties’ respective rights and obligations if the parties divorce. 

 

This novel idea (for a non-civil law country) was first announced in the U.S. in an 

opinion written by the Florida Supreme Court in 1970.3 In the early 1980s, the National 

                                                 
1 John Freeman Professor of Law, University of Houston Law Center.  I would like to 
thank Professors Bill Atkin, Nick Bala, Nina Dethloff and Patrick Parkinson for help with 
the comparative information set forth in this article. Barbara Atwood, Naomi Cahn, June 
Carbone and Judith Younger provided helpful comments to earlier drafts. I would also 
like to thank UHLC law student Lisa Baiocchi-Mooney for her research assistance and 
Amanda Parker for her speedy and careful administrative help. 
2 See Lloyd Bonfield, Property Settlements on Marriage in England from the Anglo-
Saxons to the Mid-Eighteenth Century, in MARRIAGE, PROPERTY AND SUCCESSION 287, 
292-93 (Lloyd Bonfield ed. 1992); LAWRENCE STONE, THE FAMILY, SEX AND MARRIAGE 

IN ENGLAND 1500-1800 at 30-31, 87 (1977).  For a French perspective, see HONORÉ DE 

BALZAC, THE MARRIAGE CONTRACT (Le Contrat de Mariage) (1835). 
3 Posner v. Posner, 233 So.2d 381 (Fla. 1970). 
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Conference of Commissioners on Uniform State Laws authorized a group to attempt to 

draft a uniform law outlining the rules that should govern how to determine whether to 

enforce such an agreement.  The result was the Uniform Premarital Agreement Act (the 

UPAA), which was promulgated in 1983.  

 

During the past four decades, all U.S. states have accepted the general idea that 

spouses may make an enforceable agreement specifying the economic consequences of 

divorce.  There is substantial disagreement, however, regarding whether the right to 

spousal support can be affected as well as the rules to be applied to determine whether to 

enforce the agreement.  States disagree both as to the mandated procedural requirements 

for entering into such agreements as well whether there should be some sort of review of 

the substantive fairness of the agreement either at the time of signing or at divorce.   The 

UPAA reflects a policy judgment that there should not be substantial procedural 

requirements for entering into such agreements and that no review of the fairness of the 

agreement at divorce is appropriate.   In this regard, the policy judgments reflected in the 

UPAA differ from those that have been adopted in a number of other states and other 

countries during the three decades since its promulgation. 

 

Since 1983, a number of states and different countries have promulgated rules 

regarding the enforcement of premarital agreements contemplating divorce.  These rules 

differ from those found in the UPAA in a variety of ways.  In 2010, the National 

Conference of Commissioners on Uniform State Laws appointed a committee to draft a 

new uniform act to set forth, among other things, standards for determining the 
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enforceability of premarital agreements. This committee presumably will review the 

UPAA and consider whether any modification of the UPAA would now be appropriate.4  

This article will compare the provisions of the UPAA to the rules now applied in states 

that have not adopted the UPAA and in other countries to determine when to enforce a 

premarital agreement that contemplates divorce.  I will argue that the UPAA is not 

consistent with the consensus evolving in other states and countries regarding what needs 

to be established before a premarital agreement should be enforced. I will suggest various 

possible amendments to the UPAA so the UPAA could be made more consistent with 

rules in other states and international trends.  

 

II. States That Have Adopted the UPAA  

 

A. Those States That Adopted the UPAA in Its Entirety 

 

A number of states adopted the UPAA with no significant changes.5 

The uniform act authorizes both the restriction or elimination of divisible property at 

divorce6 as well as the restriction or elimination of spousal support.7  A waiver of spousal 

                                                 
4 The Committee list and links to related documents are available at 
http://www.nccusl.org/update/CommitteeSearchResults.aspx?committee=337. The 
committee expects to present a draft for final approval in July 2012. 
5  See ARIZ. REV. CODE § 25-201 et seq.; ARK. REV. STAT. § 9-11-401 et seq.; DEL. CODE 

ANN. TIT. 13, § 321 et seq.; HAWAII CODE § 572D-1 et seq.; IDAHO CODE § 32-921 et 
seq.; 750 ILL. CONS. STATS., ch. 40, para. 2601 et seq.; KAN. STAT. § 23-801 et seq.; 
MONT. CODE ANN. § 40-2-601 et seq.; NEB. STATS. § 42.1001 et seq.; N.C. CODE § 52B-
1 et seq.; ORE. STATS. § 108.700 et seq.; TEX. FAM. CODE § 4.001 et seq.; VA. CODE § 
20-147 et seq.; D. C. CODE § 46-501 et seq. 
6 See UPAA § 3(3), 9C UNIFORM LAWS ANN. (2001) at 43. 
7 See UPAA § 3(4). 
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support is effective unless a party would become a public charge; if this would occur, the 

court is authorized to award support in an amount sufficient to avoid such a result.8  An 

agreement is presumptively valid, and the person challenging has the burden to show the 

agreement is not enforceable.  To overturn an agreement, the person challenging must 

show either that the agreement was (i) not signed “voluntarily” (not defined)9 or (ii) 

“unconscionable” (not defined) when signed, and that the person challenging the 

agreement did not receive adequate disclosure of financial information regarding the 

other party, did not waive the right to such information and did not otherwise have access 

to such information.10  In other words, an agreement that is unconscionable when signed 

is still enforceable if there was adequate disclosure of financial information, a waiver of 

the right to disclosure, or the party otherwise had access to such information.  Any 

change in the circumstances of the parties after the wedding is not relevant to the issue of 

enforcement.  The receipt of advice from independent counsel might be relevant to the 

issue of voluntary execution but is not required.      

 

B. Those Adopting States That Made Changes to the UPAA 

 

      1. Voluntary Execution 

 

In contrast to the thirteen states that adopted the UPAA without significant revision, a 

significant number of other states chose to adopt the UPAA, but only after some 

                                                 
8 See UPAA § 6(b). 
9 See UPAA § 6(a)(1). 
10 See UPAA § 6(a)(2). 
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revisions.  For example, the California version of the UPAA contains significant changes.   

The UPAA specifies that an agreement should not be enforced if it is not signed 

voluntarily;11 no definition of voluntariness is given nor are any factors listed that should 

be taken into consideration when making this determination.  In contrast, the California 

statute attempts to clarify the standard for voluntary execution.  The statute specifies that 

an agreement should be found to be voluntarily signed only if (i) the party against whom 

enforcement is sought either had independent counsel or waived that right in writing; (ii) 

the party against whom enforcement is sought was given at least 7 days to consider 

whether to sign the agreement  between the time the draft was first presented and the date 

it was signed; and (iii) the party against whom enforcement is sought, if unrepresented by 

counsel, was fully informed in writing of the terms and basic effect of the agreement as 

well as the rights and obligations he or she was giving up  by signing the agreement.12  

      

The Florida statute lets a party challenge an agreement either on the ground of 

“involuntariness” or by showing that the agreement was procured by “fraud, duress, 

coercion or overreaching.”13  In Rhode Island, an agreement may be challenged only if it 

is shown that the agreement was not voluntarily signed, the agreement was 

unconscionable when signed, and the challenging party did not receive adequate financial 

information.14  

 

     2. Unconscionability 

                                                 
11 See UPAA § 6(a)(1). 
12 See CAL. FAM. CODE § 1615(c).   
13 See FLA. STATS. § 61.079 (7). 
14 See R. IS. STAT. § 15-17-6.   
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To challenge an agreement under the UPAA on the ground of unconscionability, the 

uniform act requires a substantial showing.  First, the agreement must be found to be 

unconscionable at the time of signing (not the time of divorce).  If this is established, the 

party challenging the agreement must also show that the financial disclosure to that party 

was inadequate, the objecting party to did not waive the right to such disclosure and that 

the objecting party did not otherwise know that information.15  

 

A number of states have modified this provision in some manner.  For example, under 

the Connecticut provision the agreement is not to be enforced if it is unconscionable 

either at the time of signing or when it is to be enforced.16  An agreement can be 

successfully challenged in Indiana or Nevada by establishing that the agreement was 

unconscionable at the time of signing.17 In New Jersey, an agreement can be successfully 

challenged if unconscionable when enforcement is sought.18 In North Dakota, if 

enforcement of the agreement would be unconscionable, the court may (i) refuse to 

enforce it in its entirety, (ii) enforce a severable portion of the agreement without the 

unconscionable provisions, or (iii) limit the application of the unconscionable provisions 

to avoid an unconscionable result.19  

 

                                                 
15 See UPAA § (6)(a)(2). 
16 See CONN. STAT. § 46b-36g. 
17 See IND. CODE 31-11-3-8; NEV. REV. STATS. § 123A.080.   
18 See N.J. STATS. ANN. § 37:2-37. 
19 See N.D. CODE § 14-03.1-07. 
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The UPAA does not define “unconscionable.”  One state has attempted to clarify the 

meaning of this term.   In New Jersey, an agreement is unconscionable if it leaves a party 

without a means of reasonable support or would provide a standard of living for a party 

far below what the party enjoyed before the marriage.20        

 

     3. Limiting Spousal Support 

 

The UPAA authorizes the elimination of spousal support and does not permit a review 

of the fairness of such a provision at divorce, unless the waiving party would become a 

public charge. Some states have made it easier to challenge an alimony waiver.  For 

example, in Indiana an alimony waiver is not fully enforceable if the waiver would cause 

extreme hardship under circumstances not reasonably foreseeable at the time of signing.21 

If this occurs, the court may award support to the extent necessary to avoid extreme 

hardship.22  In Iowa, South Dakota, and New Mexico, an agreement cannot impact the 

right to spousal support.23  A waiver of spousal support could be challenged as 

unconscionable at divorce in Connecticut, New Jersey or North Dakota, as set forth in the 

preceding section.24 

     

California sets forth more detailed rules regarding agreements limiting spousal 

support.  A provision restricting the right to spousal support is not enforceable if (i) the 

                                                 
20 See N.J. STATS. ANN. § 37:2-32. 
21 See IND. CODE § 31-11-3-8.   
22 Id. 
23 See IOWA CODE § 596.5; N. MEX. CODE § 40-3A-4; Sanford v. Sanford, 694 N.W.2d 
283 (S.D. 2005). 
24 See notes 16-19 and accompanying text supra. 
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party against whom enforcement is sought was not represented by independent counsel in 

connection with signing the agreement, or (ii) the provision is unconscionable at the time 

of enforcement.25     

 

4.  Inadequate Disclosure 

 

In some “adopting” states, an agreement is not enforceable if the party challenging the 

agreement was not given fair and reasonable financial information, did not waive the 

right to such information and did not already know the information.26  The Connecticut 

statute seems to require financial disclosure; there is no mention of satisfying this 

requirement via a waiver or some other way of informally acquiring this information.27 

The UPAA requires that the challenging party show that he or she did not receive “fair 

and reasonable” disclosure.28 The California statute requires proof of “fair, reasonable 

and full” disclosure.29  

 

5. Other Provisions 

 

                                                 
25 CAL. FAM. CODE § 1612. 
26 IOWA CODE § 596.8(3); NEV. REV. STAT. § 123A.080; N.J. STAT. ANN. § 37.2-36(c). 
The objecting party need not also show unconscionability, as would be required by the 
UPAA.   
27 See CONN. STAT. § 46b-36g. 
28 See UPAA § 6. 
29 See CAL. FAM. CODE § 1615(a)(2)(A). 
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     Some states have added additional rules.  For example, in Maine an agreement is 

“void” 18 months after the parties become biological or adoptive parents, unless the 

parties reaffirm the agreement during that period.30  

 

C. Summary 

 

About half of all states have adopted the UPAA in some form.  However, before 

enactment many adopting states altered the uniform law in one or more material ways 

that make it easier to challenge a premarital agreement.  For example, in some states the 

unconscionability of the agreement is to be determined at divorce, not the time of signing, 

and in a number of states a finding of unconscionability alone is grounds for a successful 

challenge.  Others do not permit a limitation on the right to spousal support or require 

independent counsel as a condition of such a provision.   California has attempted to 

clarify how to determine whether an agreement was signed “voluntarily,” while New 

Jersey has attempted to define what is an “unconscionable” agreement.   If the parties 

have a biologic or adoptive child during marriage, to maintain the effectiveness of the 

agreement, Maine requires parties to reaffirm the agreement soon after the arrival of a 

biologic of adoptive child.   So, a significant number of “adopting” states disagree with 

one or more basic policy judgments reflected in the UPAA.  In addition, about half of all 

states have not adopted the UPAA, and many apply standards significantly different from 

the UPAA to determine whether to enforce such agreements. 

 

                                                 
30 See 19A ME. STAT. ANN. § 606. This provision does not apply to agreements signed 
after October 1, 1993.  
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III. Procedural Safeguards 

 

A. Voluntary Execution 

 

Almost all states theoretically require premarital agreements to be signed 

“voluntarily” or without “duress.”  States have tended to construe both terms similarly. 

 

1.  Involuntariness 

 

The UPAA requires voluntary execution, but provides no additional guidance about 

how this is to be determined.  The California Supreme Court discussed the factors they 

felt should be relevant to a determination of voluntary execution in Marriage of Bonds.31  

The court concluded that these factors should be focused on:  the relative bargaining 

power of the parties; whether there was coercion; whether the agreement was signed 

shortly before the wedding; the presence of independent counsel for the waiving party; 

and whether the waiving party understood the terms, purpose and effect of the 

agreement.32  Since the Bonds case, a number of other courts have generally approved of 

this analysis.33   

 

Some courts agree with the Connecticut Supreme Court that “the timing of the 

agreement is of paramount importance in assessing whether [an agreement was 

                                                 
31 Marriage of Bonds, 5 P.3d 815 (Cal. 2000). 
32 Id. 
33 See Estate of Smid, 756 N.W.2d 1(S.D., 2008); Marriage of Rudder, 217 P.3d 183 
(Ore. App. 2009). 
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voluntarily signed].”34  Another approach is to look to Black’s Law Dictionary, which 

defines “voluntary” as “intentionally; without coercion.”35  Some courts equate a 

voluntarily executed premarital agreement as one free from duress or undue influence.36  

Duress requires a wrongful or unlawful threat which gives the other party no reasonable 

alternative.37  Undue influence is influence that deprives a person of his or her freedom of 

choice.38 

 

Regardless whether UPAA courts apply the Bonds factors to determine voluntary 

execution, or consider whether there was duress or undue influence, what is remarkable is 

that many courts have upheld the agreement despite unfair bargaining tactics.  Although 

in rare instances a premarital agreement provides additional rights to the spouse with 

fewer assets,39 the “stereotypic” voluntary execution case involves this scenario:  the 

wealthier party decides he or she wants a premarital agreement to limit the other party’s 

financial claims if the parties divorce.40  The wealthier party instructs his or her lawyer to 

                                                 
34 Friezo v. Friezo, 281 Conn. 166, 914 A.2d 533 (2007). 
35 BLACK’S LAW DICTIONARY 1605 (8th ed. 2004).  For cases that have considered this 
definition, see Marriage of Rudder, 217 P.3d 183 (Ore. App. 2009); Marriage of Shanks, 
758 N.W.2d 506 (Iowa 2008). 
36 See Marriage of Shanks, supra note 35. 
37 Id. 
38 Id. 
39 See Marsh v. Marsh, 949 S.W.2d 734 (Tex. App. 1997); Weber v. Weber, 589 N.W.2d 
358 (N.D. 1999). 
40 See Estate of Hollett, 834 A2d 348 (N.H. 2003) (the party desiring the agreement had a 
net worth of $6,000,000 and the other party’s assets were worth $5,000); Mallen v. 
Mallen, 622 S.E.2d 812 (Ga. 2005) (proponent’s net worth was $8,500,000 and the other 
party’s assets were worth $10,000); Hoag v. Dick, 799 A2d 391 (Me. 2002) (proponent 
of agreement owned assets worth more than $1,000,000; the other owned assets of 
“negligible value”); Bakos v. Bakos, 950 So.2d 1257 (Fla. App. 2007) (proponent’s 
assets worth $800,000 and the other’s $12,000); Potts v. Potts, 303 S.W.3d 177 (Mo. 
App. 2010) (proponent had assets of $627,000 and the other party’s assets were worth  
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draft an agreement that protects that party and limits the claims of the other party (or 

                                                                                                                                                 
$5,000); Hiemstra v. Hiemstra, 2010 WL 1433880 (N.J. Super.) (proponent had a net 
worth of about $6 million; and the other party’s net worth was less than $200,000); 
Austin v. Austin, 445 Mass. 601, 839 N.E.2d 837 (2005) (proponent’s net worth was 
$1,000,000 and the waiving party’s assets were worth $35,000); Marriage of Bonds, 24 
Cal. 4th 1, 5 P.3d 815, 99 Cal. Rep.2d 252 (2000)(proponent’s annual income at the time 
of signing was $106,000 in the early 1980’s and likely to increase, while the waiving 
party “had worked as a waitress and a bartender”); Edwards v. Edwards, 744 N.W.2d 243 
(Neb. App. 2008)(proponent’s assets exceeded $1,700,000, while the waiving party’s 
assets were worth $28,000); Marriage of Barnes, 324 Ill. App.3d 514, 755 N.E.2d 522 
(2001)(proponent’s annual salary was “in excess of” $250,000 (plus “various perks”) at 
the time of execution and the waiving party’s annual salary was $19,00); Margulies v. 
Margulies, 491 So.2d 581 (Fla. App.1986)(proponent had a net worth of at least $50 
million and the other party was a flight attendant); Sogg v. Nevada State Bank, 832 P.2d 
781 (Nev. 1992)(proponent’s net worth was $20 million and the other party did not have 
“substantial financial resources”); Warren v. Warren, 523 N.E.2d 680 (Ill. App. 
1988)(proponent was a multilmillionaire and the other party was a secretary); DeMatteo 
v. DeMatteo, 762 N.E.2d 797 (Mass. 2002)(proponent owned assets valued in excess of 
$83 million and the other party had a net worth of less than $5,000); Friezo v. Friezo, 914 
A.2d 533 (Conn. 2007)(proponent’s net worth was $6.5 million, while the other party 
owned assets amounting to $22,000); Gardner v. Gardner, 190 Wis.2d 216, 527 N.W.2d 
701 (Wis. App. 1994)(proponent’s assets amounted to more than $3 million while the 
assets of the other party amounted to $22,000); Adams v. Adams, 278 Ga. 521, 603 
S.E.2d 273 (Ga. 2004)(proponent’s assets were valued at $4,526,708 and the other’s were 
worth $30,000); Marriage of Berger, 357 Ill. App. 3d 651, 829 N.E.2d 876, 293 Ill. Dec. 
954 (2005)(proponent owned assets worth $10 million and the other party’s net worth 
was $149,000); Millstein v. Millstein, 2002 WL 31031676 (Ohio App.)(proponent’s net 
worth was $28 million and the other party’s assets were worth $10,000); Bakos v. Bakos, 
950 So.2d 1257 (Fla. App. 2007)(proponent’s assets totaled $800,000 and the other’s 
were worth $12,000).  
 This certainly is the normal assumption lawyers make about the purpose of a 
premarital agreement.  See, e.g., Premarital Agreement Basic Form: Anticipating the 
Needs of the Monied Spouse, 18 FAM. ADVOC., Summer 1995, at 8-9. 
 Professor Atwood notes that the party being asked to waive rights frequently is 
the woman. See Barbara Ann Atwood, Ten Years Later: Lingering Concerns About the 
Uniform Premarital Agreement Act, 19 J. LEGIS. 127, 133 n. 29 (1993). 
 Of course, women do sometimes propose a premarital agreement to protect their 
wealth.  For example, the recent highly publicized case of Radmacher v. Granatino 
decided by the English Supreme Court involved an agreement intended to protect Ms. 
Radmacher’s wealth. See Ian Cowie, Hedging Your Romantic Bets, THE DAILY 

TELEGRAPH, Oc. 23, 2010.  Britney Spears signed a premarital agreement with Kevin 
Federline that eventually limited his financial claims in their divorce.  See Jamie Doward, 
Divorce Deals: Wealthy, Young British Men Turn To Prenups, THE OBSERVER, July 18, 
2010.  John Kerry signed a premarital agreement before he married Teresa Heinz. Id. 
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perhaps even eliminates such claims) if the parties divorce.  The wealthier party then 

presents the agreement to the other party shortly before the planned wedding, frequently a 

day or two before, and states that he or she is willing to marry only if the agreement is 

signed.41  This obviously leaves the party belatedly learning of the agreement in a very 

difficult situation.  That party has to decide whether to try to get legal advice and, if legal 

advice is desired, to determine how to obtain competent advice at the last minute.  Then 

the party has to attempt to negotiate the agreement at the last minute and to decide 

whether to sign the agreement or postpone or cancel the wedding after guests from out of 

town have begun to arrive. 

 

In many cases, the wealthy party presents the agreement and states that he or she will 

not marry unless it is signed.  This is generally not perceived by courts to be unfair 

bargaining.  The party is thought to be under no obligation to marry, and can set forth 

certain prerequisites and conditions that must be satisfied before he or she will marry.42  

It is not unfair bargaining as a general principle for a person to specify to his partner the 

terms based upon which the party would be willing to marry.  Whether it is unfair 

bargaining to present an agreement at the last minute and then tell your partner that the 

marriage will occur only if the partner signs it is another matter.  

 

                                                 
41 For example, the Supreme Court of Ohio has stated that “Our research has disclosed 
that it is a common practice to present antenuptial agreements at the eleventh hour before 
the wedding ceremony.” See Fletcher v. Fletcher, 628 N.E.2d 1343, 1348 (Ohio 1994). 
42 See, e.g., Mallen v. Mallen, 622 S.E.2d 812 (Ga. 2005); Osorno v. Osorno, 76 S.W.3d 
509 (Tex. App. 2002); Francavilla v. Francavilla, 869 So.2d. 522, 525 (Fla. App. 2007); 
Liebelt v. Liebelt, 801 P.2d. 52 (Idaho. App. 1990). See generally Oldham, DIVORCE, 
SEPARATION, infra note 43, § 4.03[4] nn. 72 & 73 at page 4-25. 
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In some cases of this nature, courts have concluded the agreement was involuntarily 

signed.43  For example, in Marriage of Rudder, the parties planned to meet at the office 

of the husband’s lawyer the day before they were to leave town to marry.  The wife asked 

her prospective husband and his lawyer to be sure that her long-time lawyer would also 

be present to give her advice.  When she arrived at the meeting, her lawyer was not there, 

apparently because neither her husband nor his lawyer notified him of the meeting.  The 

husband gave the wife a draft of the agreement, which waived all marital rights and the 

right to claim spousal support.  The husband’s financial disclosure was general and did 

not attempt to place a value on any of his assets.  The husband encouraged the wife to 

sign the agreement, even though her lawyer had not reviewed it or discussed it with her.  

She signed the agreement.  The trial court found the wife was relatively unsophisticated 

in financial matters.  The appellate court affirmed the trial court’s ruling that the 

agreement was involuntarily signed. 

In another case,44 the prospective bride quit her job, lost her housing, and traveled 

from Russia to Montana intending to marry her intended husband.  If she did not marry 

him, she could not remain in the U.S.45 Shortly before the wedding, after she had come to 

the U.S., the husband presented her with a premarital agreement drafted by his lawyer.  

The husband hired a lawyer to talk to his prospective wife, who did not understand much 

English, and the lawyer selected did not speak Russian.  She finally signed the 

agreement.  The trial court found that the prospective wife (and a child from a prior 

relationship) had quit her previous job and come to Montana with “extremely limited 
                                                 
43 See generally J.T. OLDHAM, DIVORCE, SEPARATION AND THE DISTRIBUTION OF 

PROPERTY (2010) § 4.03[4] n.58 at page 4-21. 
44 Marriage of Shirilla, 89 P.3d 1 (Mont. 2004). 
45 She had come to the U.S. on a “fiancée visa.” 
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assets.”  Her prospective husband stated he would not marry without a signed premarital 

agreement.  If she didn’t marry him, she would need to somehow find the resources to 

return to Russia with her child and find a job and a place to live.  The Montana Supreme 

Court found the negotiations coercive, and upheld a finding of involuntariness.46 

In Kornegary v. Robinson,47 the parties became engaged in “early October” 1990 and 

decided to marry October 12.  On October 11, the man told the woman he wanted a 

premarital agreement.  The day of the wedding, the parties went to the office of the 

husband’s lawyer to review the agreement that had been drafted.  The woman was 

generally told that it limited her rights on divorce.  She signed it without reading it or 

consulting a lawyer.  The marriage ended when the husband died.  Contrary to what the 

wife was told, the agreement limited her rights regardless of whether the marriage ended 

by death or divorce.  The trial court granted a summary judgment on behalf of the 

husband’s estate that the agreement was voluntarily signed and enforceable.  The court of 

appeals noted that the wife had only a high school education and was unsophisticated.  In 

addition, the agreement was presented at the last minute, the husband’s financial 

disclosure was incomplete and the wife did not consult with counsel.  The court of 

appeals concluded that material issues of fact exist regarding whether the agreement was 

voluntarily signed, so the summary judgment motion ruling was reversed. 

A few other somewhat recent cases have not enforced an agreement presented at the 

last minute.  In one case the agreement was presented on the wedding day and the parties 

                                                 
46 See also Azarova v. Schmitt, 2007 WL 490908 (Ohio App.); A.E.S. v. S.N.S., 2006 
WL 2389314 (Del. Fam. Ct.); Chaplain v. Chaplain, 682 S.E.2d 108 (Va. App. 2009); 
Holler v. Holler, 612 S.E.2d 469 (S.C. App. 2005). 
47 625 S.E.2d 805 (N.C. App. 2006). 
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signed it in the church parking lot immediately before the wedding.48  In another case, an 

agreement signed the day before the wedding was not enforced.49  A third court held that 

an agreement was involuntarily signed when it was presented and signed two days before 

the wedding; the court emphasized the disparity in the parties’ respective ages, 

sophistication and bargaining power.50 

Washington has applied a more robust procedural standard for enforceable premarital 

agreements.  Marriage of Bernard51 involved a prenuptial agreement signed by a very 

rich man and a poor prospective bride.  The man gave the woman the first draft of the 

agreement about two weeks before the wedding date.  The woman met with a lawyer 

three days before the wedding, apparently to go over the draft she had been given.  That 

evening, her lawyer received a substantially revised draft.  The groom said he would call 

off the wedding if she did not sign.  The woman’s lawyer said it was very difficult to 

contact his client, in light of the many wedding details and guests she was dealing with.  

She signed the agreement the day before the wedding.  The Washington Supreme Court 

affirmed the trial court’s ruling that the woman did not sign the agreement “voluntarily or 

intelligently.” 

The above cases invalidating the agreement seem increasingly to be exceptions; in 

many instances, premarital agreements presented at the last minute are found to be 

                                                 
48 See Hoag v. Dick, 799 A.2d 391 (Me. 2002)(applying pre-UPAA case law to determine 
the agreement was unenforceable). 
49 See Bakos v. Bakos, 950 So.2d 1257 (Fla. App. 2007)(the court affirmed a finding of 
undue influence); see also, Marriage of Tamraz, 2005 WL 1524199 (Cal. App.). 
50 See Estate of Hollett, 834 A.2d 348 (N.H. 2003). 
51 204 P.3d 90 (Wash. 2009). 
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voluntarily signed.52  This result largely flows from how the issue is framed – the 

agreement is perceived to be voluntarily signed unless the proponent made an unlawful 

threat or the objecting party was forced to sign it.  This is a difficult standard to satisfy.  

For example, in Texas the UPAA has been in effect for more than two decades, and in no 

appellate case so far has a premarital agreement been considered involuntarily signed. 

One recent example of this approach is Estate of Smid.53  In that case, the husband 

was dying of cancer.  During the week he eventually died, his son from a prior marriage 

became concerned about his father’s lack of estate planning, and asked a lawyer to meet 

with his father.  The lawyer met with the husband and his wife.  The lawyer discussed 

what he recommended.  The lawyer prepared documents to transfer ownership of the 

husband’s property to a trust; included was a waiver by the wife of her statutory rights as 

a surviving spouse.  The lawyer delivered the documents to the parties’ home on January 

29, 2003.  He did not explain the documents to the wife, apparently based on the 

understanding he was representing the husband.54  The wife did not obtain legal advice 

before she signed the documents on that day.  Later that evening, in the early morning, 

her husband died.  Under South Dakota law, her waiver was not enforceable if 

involuntarily signed.  The wife admitted she was not “physically forced” to sign.  

Because of this, and because the trial court found that her husband’s impending death did 

not interfere with her ability to understand and comprehend events, the court affirmed the 

finding of voluntary execution. 

                                                 
52 See Oldham, DIVORCE, SEPARATION, supra note 43, § 4.03[4] n. 59 at page 4-21. 
53 756 N.W.2d 1 (S.D. 2008). 
54 He apparently did discuss the changes in general in the initial meeting. 
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In Brown v. Brown55 the wealthy party gave the other a draft of the agreement a day 

before the wedding. That party tried to contact her lawyer a few times that day but could 

not reach the lawyer.56 She then signed the agreement. The court rejected the woman’s 

later claim that the presentation of the agreement the day before the wedding, when 

preparations for the wedding had already been made and out-of-town guests had already 

arrived, at a time when obtaining legal advice was hampered by time constraints, created 

a coercive atmosphere.  

In Estate of Ingmand57 the proponent of the agreement asked his lawyer to prepare an 

agreement and, three days before the wedding, while telling his prospective bride they 

were going to get a marriage license, the man drove her to his lawyer’s office to review 

and sign the premarital agreement. The appellate court affirmed the determination by the 

trial court that the agreement was valid, noting that  

“For [the male] to somehow trick [the female] into going to [the lawyer’s] 

office just days before their marriage, and then condition the marriage on 

her signature, was certainly not laudatory. However, while these actions 

may be fairly characterized as surprise pressure tactics, they do not negate 

the knowing and voluntary nature of the execution.”  

Even if both parties have a lawyer, if a contract is presented at the last minute the 

negotiations can be quite confusing and frantically conducted due to the time pressure. In 

                                                 
55 26 So.3d 1210 (Ala. App. 2007). 
56 On appeal, the Alabama Supreme Court noted that the agreement contained a recital 
that she had consulted with independent counsel before signing, so the trial court could 
reasonably disbelieve the woman’s contention that she was not able to get legal advice. 
See 26 So.2d 1222 (Ala. 2009).  
57 2001 WL 855406 (Iowa App.). 
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Marriage of Murphy58 the first draft (drafted by the groom’s lawyer) was exchanged two 

or three days before the wedding. The woman then contacted her lawyer and asked him to 

draft an alternate agreement. Her lawyer advised her not to sign the initial draft prepared 

by the man’s lawyer. On the day of the wedding, the man and woman (but not her 

lawyer) went to the office of the man’s lawyer to discuss changes to the draft his lawyer 

had prepared. After discussing some revisions, the man gave her a copy of a revised 

agreement three hours before the wedding was to begin. Without having her lawyer 

review the revised agreement, she signed it. The appellate court affirmed the finding of 

the trial court that, while the circumstances surrounding execution were certainly 

stressful, it was unlikely a product of coercion or duress.  

In another case, weeks before the planned wedding the male said he wanted the 

parties to sign a premarital agreement, and the woman said she would consider one.59 The 

evening before the parties were to go to Las Vegas to be married, the man gave the 

woman a draft of a premarital agreement, and stated he would marry only if she signed.  

The trial court found that the woman had no time to discuss the agreement with a lawyer 

or anyone else due to the time the draft was first presented, so the trial court invalidated 

the agreement based on undue influence and duress. Although the court of appeals 

acknowledged the confidential relationship of people who are about to marry, it held that 

“the mere shortness of time . . . between the presentation of the premarital agreement and 

the date of the wedding is insufficient alone to permit a finding of duress or undue 

influence.”60 

                                                 
58 359 Ill.App.3d 289, 834 N.E.2d 56, 295 Ill. Dec. 831 (2005). 
59 See Howell v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 (1989).  
60 Id., 386 S.E.2d at 617. 
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In De Lorean v. DeLorean,61 the court considered whether to enforce an agreement 

presented by the husband “a few hours” before the wedding, where he stated that he 

would cancel the wedding if the prospective bride did not sign.  The agreement provided 

that all income and earnings of the parties acquired before or during marriage would be 

exempt from equitable distribution if the parties divorced.  The woman did consult with a 

lawyer who had been selected by the prospective husband to counsel her; the lawyer 

advised her not to sign.  After some period of indecision, the wife did sign the agreement 

before the wedding.  The court held that the agreement was voluntarily signed, noting 

that “she had sufficient time to consider the consequences of signing the agreement. …”62 

In another case, the party being asked to waive rights was given the agreement two 

days before it was to be signed. She argued that was overreaching. The appellate court 

stated that “two days … provided her ample opportunity to seek the advice of counsel 

before signing,” and affirmed the ruling that the agreement should be enforced.63 

Pajak v. Pajak64 also involved an agreement presented by a sophisticated party to an 

unsophisticated party a day before the wedding.  The court upheld the agreement.65 

Other courts have concluded that, despite the agreement being presented at the last 

minute, the other party was not coerced into signing, so the agreement was voluntarily 

                                                 
61 511 A.2d 1257 (N.J. Ch. Div. 1986).  
62 Id., 511 A.2d at 1259.  
63 Wiethe v. Beaty, 1999 WL 74595 (Ohio App.). 
64 385 S.E.2d 384 (W. Va. 1989). 
65 Other cases have enforced agreements signed shortly before the wedding.  See, e.g., 
Simeone v. Simeone, 581 A.2d 162 (Pa. 1990); Mann v. Mann, 36 Fam. L. Rep. (BNA) 
1262 (Ohio App. 2010).  
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signed.66  Some have sensibly considered whether, despite the agreement being signed 

shortly before the wedding, the parties had agreed to the material terms substantially 

earlier.67  However, if the parties have only vaguely agreed to sign a premarital 

agreement, without much clarity regarding the precise terms of the agreement, it seems 

unfair to treat such an agreement differently from any other agreement presented and 

negotiated shortly before the wedding.68 

2.  Duress 

In non-UPAA states, many will not enforce an agreement if “duress” is found.  

Duress customarily is defined as “improper and coercive conduct”69 that “destroys the 

free agency of a party.”70  So, the case law regarding whether there was duress sufficient 

to invalidate an agreement is similar to cases discussed above involving whether the 

agreement was “voluntarily” signed. 

Some courts have found duress in fairly extreme situations.  In Holler v. Holler,71 the 

prospective wife moved from the Ukraine to marry a man in South Carolina.  She had a 

visa that expired in three months unless she married.  A month after her arrival she 

became pregnant.  The husband then gave her a draft of a premarital agreement, which 

                                                 
66 See Panossian v. Panossian, 172 A.D.2d 811, 569 N.Y.S.2d 182 (1991)(agreement 
signed two days before the wedding).  
67 See Lee v. Lee, 816 S.W.2d 625 (Ark. App. 1991). 
68 Cf., Donovan v. Donovan, 1999 WL 1499141 (Va. Cir. Ct.) (making the questionable 
argument the objecting party was aware of the “basic parameters” of the agreement to be 
presented). 
69 See Francavilla v. Francavilla, 969 So.2d 522, 525 (Fla. App. 2007). 
70 See Holler v. Holler, 612 S.E.2d 469 (S.C. App. 2005); Howell v. Landry, 386 S.E.2d 
610, 616 (N.C. App. 1989); Schrage v. Schrage, 2009 WL 4882819 (Ky. App.); Boote v. 
Shivers, 198 S.W.3d 732, 745 (Tenn. App. 2005). 
71 612 S.E.2d 469, supra note 70. 
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was hard for her to understand because her English was not good.  She did not obtain 

legal advice before she signed it; shortly thereafter, they married three days before her 

visa expired.  She could remain in the U.S. only if she married a U.S. citizen.  Because 

the wife did not understand the agreement, was pregnant and did not want to return to the 

Ukraine, the court affirmed the trial court’s finding of duress. 

In Hjortaas v. McCabe72 the man told the woman weeks before the wedding he 

wanted them to sign a premarital agreement. He provided a draft of an agreement two or 

three days before the wedding, and the agreement was signed the day before the wedding. 

No financial disclosure was exchanged. The appellate court concluded that, because she 

only had “one day to seek counsel …, to make an independent evaluation of the contract, 

or to cancel the wedding,” her signature was the product of “unwarranted compulsion” 

and the agreement should not be enforced.73 

When an agreement waiving rights is presented at the last minute to a party and that 

person is told that he or she has to sign it or the wedding will be cancelled, the person 

waiving rights frequently contends that there was substantial pressure to sign the 

agreement, due to the presence of numerous guests and family members and the 

embarrassment and expense that would result from canceling the wedding.  When 

considering the issue of duress, although some courts have stated that this concern would 

be taken seriously if it is a large wedding with many guests,74 most courts have ruled that, 

                                                 
72 656 So.2d 168 (Fla. App. 1995). 
73 Id. at 170. 
74 Compare Estate of Hollett, 834 A.2d 348, 350 (N.H. 2003) (emphasizing the large 
wedding as one factor justifying the ruling that the agreement was involuntarily signed) 
with Francavilla v. Francavilla, 969 So.2d 522, 525 (Fla. App. 2007) (noting the couple 
planned to marry at the courthouse and that the wedding could have easily been 
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regardless whether it would have been difficult or embarrassing to cancel, the party chose 

not to do so and was not forced to sign the agreement.75 

When analyzing whether duress occurred when an agreement is signed shortly before 

the wedding, some courts sensibly distinguish between those where the parties were 

negotiating the agreement for a substantial period and those where the agreement is 

presented at the last minute.76 

In another case77 the male presented the female with a draft agreement one day before 

the wedding, and told her he would not marry unless she signed the agreement. In their 

later divorce, the trial court invalidated the agreement based on duress.  The New 

Hampshire Supreme Court reversed, holding that the presentation of an agreement one 

day before the wedding is “insufficient to support a finding of duress.”78  

A number of courts have found no duress when the agreement was presented a day or 

two before the wedding.79  For example, in Fletcher v. Fletcher80 the court affirmed a 

trial court finding of no duress when the agreement was presented the day before the 

                                                                                                                                                 
postponed) and Fletcher v. Fletcher, 628 N.E.2d 1343 (Ohio 1994) (noting that the 
wedding could have been relatively easily been postponed); Marriage of Bonds, 5 P.3d 
815 (Cal. 2000) (same); Millstein v. Millstein, 2002 WL 31031676 (Ohio App.)(same). 
75 See Brown v. Brown, 26 So.3d 1210 (Ala. App. 2007); DeLorean v. DeLorean, 211 N. 
J. Super. 432, 511 A.2d 1257 (1986). 
76 See Francavilla v. Francavilla, 969 So.2d 522, 525 (long negotiation period); Boote v. 
Shivers, 198 S.W.3d 732 (Tenn. App. 2005)(same); Simeone v. Simeone, 581 A.2d 162 
(Pa. 1990)(the agreement had been negotiated for a long period). 
77 In re Marriage of Yannalfo, 147 N.H. 597, 794 A.2d 795 (2002).  
78 Id., 794 A.2d at 797. 
79 See Ware v. Ware, 7 So.3d 271 (Miss. App. 2008)(the waiving party was not forced to 
sign the agreement presented two days before the wedding); Brown v. Brown, 26 So.3d 
1210 (Ala. App. 2007) (emphasizing the objecting party was a real estate agent with 
experience negotiating contracts); Howell v. Landry, 386 S.E.2d 610 (N.C. App. 1989). 
80 628 N.E.2d 1343 (Ohio 1994). 
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wedding.81 Similarly, in Williams v. Williams82 the court affirmed a finding by the trial 

court that there was no duress when a premarital agreement was presented and signed a 

day before the wedding.83  

Similarly, regardless of whether the court is applying a standard of “involuntariness” 

or “duress,” most courts have not found duress if a woman is pregnant and the man offers 

to marry her only if she signs a premarital agreement.84 

Agreements presented more than a few days before the wedding are almost always 

considered to have been negotiated without duress.85 An exception is Eyster v. 

Pechenik,86 where the court stated that an agreement signed five days before the wedding 

“raised questions” of duress.  

                                                 
81 The court concluded the wedding date could easily have been postponed. 
82 720 S.W.2d 246 (Tex. App. 1986). 
83 The court emphasized that the waiving party had experience with contracts in her job. 
84 See Biliouris v. Biliouris, 67 Mass. App. 149, 852 N.E.2d 687 (2006)(no duress); 
Francavilla v. Francavilla, 969 So.2d 522 (Fla. App. 2007)(no duress); Marriage of 
Dawley, 17 Cal. 3d 342, 131 Cal. Rptr. 3, 551 P.2d 323 (1976)(no undue influence); 
Herrera v. Herrera, 895 So.2d 1171 (Fla. App. 2005)(no duress); Mallen v. Mallen, 280 
Ga. 43, 622 S.E.2d 812 (2005)(no duress); Osorno v. Osorno, 76 S.W.3d 509 (Tex. App. 
2002) (voluntarily signed); Kilborn v. Kilborn, 628 So.2d 884 (Ala. App. 
1993)(voluntary).  But see Rowland v. Rowland, 74 Ohio App.3d 415, 599 N.E.2d 315 
(1991); Bassler v. Bassler, 156 Vt. 353, 593 A.2d 82 (1991). 
 In this regard, courts apparently have been more enthusiastic about enforcing 
agreements than the drafting committee intended.  When the UPAA was being debated, it 
was suggested that an agreement would not be enforced under the UPAA if a young 
pregnant girl was asked to sign a one-sided agreement as a condition of marriage. See 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, PROCEEDINGS IN 

THE COMMITTEE OF THE WHOLE, UNIFORM PREMARITAL AGREEMENT ACT, at p. 72 
(1983). 
85 See, e.g., Francavilla v. Francavilla, 969 So.2d 522 (Fla. App. 2007)(the agreement was 
signed one hour before the ceremony, but the parties had been negotiating “for months” 
and the waiving party had a lawyer); Biliouris v. Biliouris, 852 N.E.2d 687 (Mass. App. 
2006)(one week was sufficient time); Millstein v. Millstein, 2002 WL 31031676 (Ohio 
App.)(eight days were sufficient). 
86 71 Mass. App. Ct. 773, 887 N.E.2d 272 (2008). 
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3. Summary 

The discussion above shows that, regardless of whether a state applies a standard of 

involuntariness, duress, overreaching, coercion or undue influence, a significant number 

of courts have enforced agreements proposed at the last minute.  

B.  Disclosure of Financial Information 

Under the UPAA, it is only relevant whether the waiving party received adequate 

information from the other if the waiving party can also establish the argument was 

unconscionable when signed.87  Some “adopting” states modified this provision to be 

consistent with the approach applied in almost all other states, namely that inadequate 

knowledge of the other’s financial condition at the time of signing should be an adequate 

independent ground for invalidating an agreement.88  In Minnesota, premarital 

agreements are to be enforced only if there was “full and fair disclosure of the earnings 

and property” of each party.89 

In most UPAA states, the disclosure requirement is satisfied by (i) disclosure, (ii) the 

party being aware of the information by other means, or (iii) a waiver of the right to 

disclosure.  Some states don’t mention all of these three ways of satisfying the 

requirement.  For example, the Minnesota, Virginia and Connecticut statutes appear to 

                                                 
87 See UPAA § 6.  See Chaplain v. Chaplain, 682 S.E.2d 108 (Va. App. 2009), one of the 
rare cases where the challenging party was able to establish both elements. 
88 See notes 26-27 and accompanying text, supra. 
89 See MINN. STAT. § 519.11. 
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require disclosure.90  The Wisconsin and Iowa statutes do not mention that the right to 

disclosure can be waived.91   

There is some disagreement regarding the amount of information needed.  For 

example, in DeLorean v. DeLorean, the waiving party had extremely general knowledge 

of her prospective husband’s finances.92  The agreement provided that the “husband is the 

owner of substantial real and personal property and he has reasonable prospects of 

earning large sums of monies.”  The wife apparently knew that the husband had an 

interest in a farm in California, a large tract of land in Montana, and a share of a major 

league baseball team.  The court concluded that this level of disclosure satisfied what it 

found to be the less demanding standard applicable in California, but that it did not meet 

the more rigorous New Jersey standard.93 

As the DeLorean court notes, different states may be applying different standards 

regarding financial disclosure requirements for premarital agreements.  Most seem to 

agree that a precise disclosure of the value of all property is not needed; only a general 

and approximate knowledge appears to be sufficient.94  But what does this mean?  In one 

case, the wealthy party did not disclose his income.  Was this material?  The court held 

that it was not, at least in part because the woman knew he was wealthy with significant 

income-producing assets, and had lived with him for four years before the agreement was 

                                                 
90 See MINN. STAT. § 519.11; CONN. STAT. § 46(b)-36(g); VA. CODE § 20-150. 
91 See WIS. STAT. ANN. § 766.58; IOWA CODE § 596.8. 
92 511 A.2d 1257 (N.J. Ch. Div. 1986). 
93 The court enforced the agreement because it found California law should govern. 
94 See Gordon v. Gordon, 25 So.3d 615 (Fla. App. 2009); Brown v. Brown, 26 So.3d 
1210 (Ala. App. 2007); Estate of Davis, 213 S.W.3d 288 (Tenn. App. 2006); Cannon v. 
Cannon, 865 A2d 563 (Md. 2005); Millstein v. Millstein, 2002 WL 310311676 (Ohio 
App.); Griffin v. Griffin, 94 P.3d 96 (Okla. App. 2004). 
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signed.95  In another case, the same court held that the wealthy person’s nondisclosure of 

his income was grounds for invalidating the agreement, where the agreement contained 

an alimony waiver and the objecting party was not otherwise aware of the man’s 

income.96  The same court ruled that the nondisclosure of significant premarital savings 

was considered sufficient to invalidate the agreement.97 

Other cases consider whether it is sufficient that the objecting party knew what the 

other party owned, or whether an approximate value needs to be provided.  In Waten v. 

Waten98the court concluded it was not grounds to invalidate the agreement when the 

wealthy party did not provide an approximate value for each item on the disclosure 

statement.  Gordon v. Gordon99 held that omitting the husband’s rights to a pension plan 

from his disclosure statement did not invalidate the agreement where the woman had a 

“general and approximate" knowledge of the husband’s resources.  In a North Dakota 

case, it was considered sufficient that the waiving party knew her prospective husband 

“was worth a substantial amount of money.”100  A number of courts have held the 

waiving party has adequate familiarity with the other party’s financial situation if they 

dated a substantial period of time before the wedding and thereby became knowledgeable 

                                                 
95 See Dove v. Dove, 680 S.E.2d 839 (Ga. 2009).  See also, Mallen v. Mallen, 622 S.E.2d 
812 (Ga. 2005) (the woman had an awareness of the man’s “significant income.”). 
96 See Corbett v. Corbett, 628 S.E.2d 585 (Ga. 2006). Other courts have held the 
disclosure incomplete when the party’s income was not disclosed. See Casto v. Casto, 
508 So.2d 330 (Fla. 1987); Stemler v. Stemler, 36 So.3d 54 (Ala. App. 2009)(applying 
Florida law). 
97 See Alexander v. Alexander, 610 S.E.2d 48 (Ga. 2005) ($40,000 account); Blige v. 
Blige, 656 S.E.2d 822 (Ga. 2008). 
98 877 So.2d 419 (Fla. App. 2004). 
99 25 So.3d 615 (Fla. App. 2009). 
100 Binek v. Binek, 673 N.W.2d 594 (N.D. 2004); See also, Brown v. Brown, 26 So.3d 
1210 (Ala. App. 2007) (waiving spouse was aware the other party “was a millionaire”). 
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of the other’s standard of living and spending habits.101  In other cases where the assets 

were identified but no values were set forth, it could be important whether the assets 

would be easy to value (such as publicly traded stocks) or the objecting party was 

familiar with the assets.102 

Tennessee appears to require more detailed disclosures.  In Estate of Davis103the 

husband was aware when he signed the agreement that the wife had a contract with a 

recording company, and that she owned some other property.  The value of the properties 

was not disclosed, and the court found that he was not otherwise aware of their value.  

Because the husband was not aware of the value of her properties, the agreement was not 

enforced. 

In these types of cases in Tennessee, it may become determinative whether the 

objecting spouse had independent counsel.  In Reece v. Elliott,104 the issue was very 

similar to that presented in the case previously discussed, Estate of Davis.  The disclosure 

document listed various assets but did not list approximate values for all.  The appellate 

court affirmed the finding that the disclosure was adequate, noting that the objecting 

party was represented by counsel and that she and her lawyer had the opportunity to ask 

questions about the financial disclosure document. 

                                                 
101 See Winchester v. McCue, 91 Conn. App. 721, 882 A.2d 143 (2005) (the court also 
noted that the waiving party was lawyer who was represented by independent counsel); 
Donovan v. Donovan, 1999 WL 1499141 (Va. Cir. Ct.) (waiving party helped the other 
maintain records of his various businesses). 
102 See Estate of Reinsmidt, 897 S.W.2d 73 (Mo. App. 1995). 
103 213 S.W.3d 288 (Tenn. App. 2006). 
104 208 S.W.3d 419 (Tenn. App. 2006). 
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New Jersey also requires more detailed disclosure.  The waiving party must have “full 

awareness” of the income and assets of the other.105  In one case, while the objecting 

party was aware that the other was a man of some wealth, she had no idea what his net 

worth was when the agreement was signed.  The agreement was not enforced.106 

If no disclosure is made, this will generally lead to the result that the agreement will 

not be enforced,107 unless the objecting party already was aware of the financial 

information.  If the wealthy party materially misrepresents his net worth, this has been 

held to be inadequate disclosure.  For example, in one case a party represented in a 

premarital agreement that his net worth was $473,000, but had a few months earlier in a 

loan application stated his net worth was $1,341,000.108 

A related question is what is a misleading statement of value.  In one case, the 

wealthy party disclosed he had an ownership interest in a small business, and listed the 

value as about $2,000,000.  A footnote stated this was the “book value” of the stock, and 

that the market value could be substantially higher.  The waiving party’s later argument 

that providing book value and not market value was misleading was rejected, at least in 

part because she had a lawyer.109 

C.  Independent Counsel 

                                                 
105 See Marschall v. Marschall, 195 N.J. Super. 16, 477 A.2d 833 (Ch. Div. 1984). 
106 See Orgler v. Orgler, 237 N.J. Super. 342, 568 A.2d 67 (1989) (the court invalidated 
the agreement even though the objecting party met briefly with a lawyer). 
107 See Marriage of Seewald, 22 P.3d 580 (Colo. App. 2001). 
108 See Peters-Riemers v. Riemers, 644 N.W.2d 197 (N.D. 2002). 
109 See Gardner v. Gardner, 527 N.W.2d 701 (Wis. App. 1994). 
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Although in many states it is said to be important that parties have an opportunity to 

consult with independent counsel if they so choose, in no state is consultation with 

independent counsel a requirement for an enforceable premarital agreement.110  The 

presence of independent counsel is a factor courts consider when deciding questions of 

voluntary execution or the adequacy of financial disclosure.  The West Virginia Supreme 

Court has recently announced that a premarital agreement will be presumed valid only if 

both parties consulted with independent counsel.111  In California, a restriction on spousal 

support is possible only if the waiving party consulted with independent counsel.112 

IV. Judicial Review of Substantive Fairness 

There are many different types of premarital agreements.  Some limit the rights of the 

less wealthy spouse but still provide a significant financial recovery to the less wealthy 

spouse if the marriage ends in divorce.113  But many severely restrict or attempt to 

eliminate completely all financial claims at divorce. 

States disagree regarding the extent to which the substantive fairness of the agreement 

should impact its enforceability.  Under the UPAA substantive fairness is relevant only if 

                                                 
110 See Binek v. Binek, 673 N.W.2d 594 (N.D. 2004); Peters-Riemers v. Riemers, 644 
N.W.2d 197 (N.D. 2002); Marriage of Bonds, 24 Cal. 4th 1 (2000); Marriage of Shanks, 
758 N.W.2d 506; Mabus v. Mabus, 890 So.2d 806 (Miss. 2003); Simeone v. Simeone, 
581 A.2d 162 (Pa. 1990); Donovan v. Donovan, 1999 WL 1499 141 (Va. Cir. Ct.); 
Panossian v. Panossian, 172 A.D.2d 811, 569 N.Y.S.2d 182 (1991); Estate of Lutz, 563 
N.W.3d 90 (N.D. 1997); Fletcher v. Fletcher, 628 N.E.2d 1343 (Ohio 1994); Estate of 
Kinney, 733 N.W.2d 118 (Minn. 2007); Brown v. Brown, 26 So.3d 1210 (Ala. App. 
2007).  See generally Oldham, DIVORCE, SEPARATION, supra note 43, § 4.03[5] nn. 96, 
99 & 104 at page 4-29. 
111 See Ware v. Ware, 687 S.E.2d 382 (W.Va. 2009). 
112 See CAL. FAM. CODE § 1612. 
113 See Jamie Doward, Divorce Deals: Wealthy, Young British Men Turn to Prenups, THE 

OBSERVER, July 18, 2010 (describing the premarital agreement between Tom Cruise and 
Katie Holmes). 
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there is also inadequate financial disclosure.  In many other states, an agreement can be 

challenged based upon unfairness alone.  Some states consider fairness at the time of 

signing and some at the time of enforcement.  A few consider whether the agreement is 

fair; most consider whether it is unconscionable.  Others ask whether the parties’ 

circumstances have changed in an unforeseeable way during the marriage. 

A. Unconscionability 

In some states that adopted the bulk of the UPAA, an agreement can be challenged 

solely based on the unconscionability of the agreement.  In Wisconsin, Indiana and 

Nevada, the focus is on unconscionability at time of signing.114  Connecticut, New Jersey 

and North Dakota consider unconscionability at the time of enforcement.115  Other courts 

review for unconscionability at divorce.116 

Few statutes define what constitutes an unconscionable agreement.  The New Jersey 

statute provides that an agreement is unconscionable if it leaves a party without a means 

of reasonable support or would provide a standard of living for a party far below what the 

party enjoyed before the marriage.117 

In states without statutory definitions, courts have had to clarify the characteristics of 

an unconscionable agreement.  A few have stated that an unconscionable agreement is 

one that is not “fair, reasonable and just.”118  Most courts have required a more 

                                                 
114 See WIS. STAT. ANN. § 766.58(6); IND. CODE 31-11-1-8; NEV. REV. STAT. § 123 
A.080. 
115 See CONN. STAT. § 46b-36g; N.J. STAT. ANN. § 37:2-37; N.D. CODE § 14-03.1-07. 
116 See Blue v. Blue, 60 S.W.3d 585 (Ky. App. 2001). 
117 See N.J. STAT. ANN. § 37:2-32. 
118 See Marriage of Christen, 899 P.2d 339 (Colo. App. 1995). 
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substantial showing to find an agreement unconscionable.  One court noted that a court’s 

review of an agreement for unconscionability “is substantially more circumscribed than 

review for mere inequity,” and that courts examine factors of “unfair surprise, disparity 

of bargaining power and substantive unfairness.”119 Another suggested that the primary 

focus should be to determine whether there was unfair surprise and the extent to which 

the agreement is one-sided.120  Another perspective is that,  

“unconscionability is the absence of meaningful choice on the part of one party due to 

one-sided contract provisions, together with terms which are so oppressive that no 

reasonable person would make them . . .”121 

Another characterized an unconscionable agreement as one where the inequity is “strong, 

gross and manifest”122 or the terms are “manifestly unfair and unreasonable.”123  

But what do these terms mean in practice?  One court held that the agreement should 

not be enforced if a party would thereby be unable to be self-supporting after divorce.124  

Other courts have held that an agreement should not be enforced if a party would become 

a public charge.125  A third view is that the relevant inquiry should be whether the parties’ 

                                                 
119 See Marriage of Shanks, 758 N.W.2d 506, supra note 35. 
120 See Lewis v. Lewis, infra note 134, 69 Haw. at 502, 748 P.2d at 1366. 
121 See Holler v. Holler 612 S.E.2d 469, supra note 46; see also Chaplain v. Chaplain, 
682 S.E.2d 108 (Va. App. 2009). 
122 McMullin v. McMullin, 926 S.W.2d 108 (Mo. App. 1996). 
123 Blue v. Blue, 60 S.W.3d 585 (Ky. App. 2001). 
124 See Gentry v. Gentry, 798 S.W.2d 928 (Ky. 1990).  See also, Justus v. Justus, 581 
N.E.2d 1265 (Ind. App. 1991). 
125 See Bassler v. Bassler, 593 A2d 82 (Vt. 1991); Osborne v. Osborne, 428 N.E.2d 810 
(Mass. 1981); McFarlane v. Rich, 567 A2d 585 (N.H. 1985). 
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circumstances have changed in an unforeseeable way since the wedding.126  One court 

held an agreement to be unconscionable where the waiving party had no assets and no 

income.127 

The terms of the agreement and the age of the parties and their respective roles during 

the marriage can be relevant.  In one case, the court emphasized that the agreement 

involved both a waiver of the right to divide a marital estate at divorce as well as the right 

to post-divorce maintenance.128  This court also suggested that agreements between 

spouses marrying alter in life were more likely to be upheld than agreements between 

younger parties who had children together.129 

Another court has stated that an agreement should not be enforced if it would leave a 

party with a standard of living far below what was enjoyed before or during marriage.130  

One suggested standard is that an agreement is not unconscionable at divorce if it does 

not attempt to restrict spousal support.131  It has been considered relevant by some courts 

evaluating the conscionability of an agreement whether the party waives all rights to the 

possibility of a divisible marital estate.132 

Courts have more options than choosing between fully enforcing the agreement or 

invalidating the agreement.  They might choose to enforce a portion and invalidate a 

                                                 
126 See Blue v. Blue, 60 S.W.3d 585 (Ky. App. 2001); Lane v. Lane, 202 S.W.3d 577 
(Ky. 2006). 
127 Holler v. Holler, 364 S.C. 256, 612 S.E.2d 469 (2005). 
128 Lane v. Lane, 202 S.W.3d 577 (Ky. 2006). 
129 Id. 
130 See Marschall v. Marschall, 477 A.2d 833 (N.J. Super. 1984). 
131 See Binek v. Binek, 673 N.W.2d 594 (N.D. 2004). 
132 See Miles v. Werle, 977 S.W.2d 297 (Mo. App. 1998); Marriage of Thomas, 199 
S.W.3d 847 (Mo. App. 2006). 



 34

portion.  In one case, the parties waived both their rights to equitable distribution as well 

as the right to maintenance.  During marriage, the husband’s career continued to prosper 

and the wife stayed home to take care of their young children.  After ten years of 

marriage, the husband filed for divorce.  The trial court enforced the waiver of equitable 

distribution, but found that enforcement of the maintenance waiver would be 

unconscionable and did not enforce it, ordering the husband to pay $12,000 monthly for 

three years.  The Kentucky Supreme Court held that a court may decide not to enforce 

some or all of a premarital agreement when at the time of divorce circumstances had 

changed since the agreement was signed so as to make enforcement unfair and 

unreasonable.133  Here the husband’s annual earnings had increased during marriage from 

$166,000 to $1,000,000.  The Kentucky Supreme Court affirmed the holding of the trial 

court that the waiver of the right to equitable distribution should be enforced but the 

waiver of maintenance should not. 

As in the Lane case (the case discussed in the preceding paragraph), a number of 

courts have proposed that waivers of the right to equitable distribution should be 

presumptively valid, but if there is also a waiver of spousal support the court should more 

aggressively review whether the enforcement of a waiver of the right to support would be 

unfair.134 

                                                 
133 Lane v. Lane, 202 S.W.3d 577 (Ky. 2006). 
134 See Lewis v. Lewis, 69 Haw. 497, 748 P.2d 1362 (1988); Newman v. Newman, 653 
P.2d 728 (Colo. 1982).  Lewis has been superseded by statute.  See HAW. REV. CODE § 
572 D-1.  In Marriage of Dechant, 867 P.2d 193 (Colo. App. 1993) the court construed 
COL. REV. STAT. § 14-2-307 as a codification of the Newman approach. 
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In a recent New Jersey case, Rogers v. Gordon,135 the parties married when relatively 

young and with few assets.  However, different career trajectories seemed quite likely.  

The husband worked for the postal service, while the wife had graduated from Princeton 

and was planning to get an MBA from the Wharton School.  Their premarital agreement 

apparently included a waiver of the right to equitable distribution and the right to support.  

After a 24-year marriage, the wife was earning $578,000 annually and the husband’s 

annual income of $63,000 seemed likely to decrease in the future.  The appellate court 

enforced the waiver of a right to equitable distribution, but would permit spousal support 

if the husband would otherwise have a standard of living lower than that enjoyed during 

marriage. 

Other courts have agreed that changes in the parties’ circumstances during marriage 

could be more relevant to restrictions on spousal support than waivers relating to 

equitable distribution.  For example, the Colorado Supreme Court proposed that, while 

equitable distribution waivers should not be subject to a fairness review, a restriction on 

the right to spousal support could be unconscionable and should not be enforced if it 

would leave a party after divorce “without a means of reasonable support.”136  The 

Hawaiian Supreme Court proposed a very similar approach.137 

In Gross v. Gross138 the parties signed a premarital agreement which waived the right 

to equitable distribution and provided that in the event of a divorce the man would pay 

the woman monthly spousal support of $200 for ten years.  The parties divorced twelve 

                                                 
135 404 N.J. Super, 213, 961 A.2d 11 (2008). 
136 Newman v. Newman, 653 P.2d at 736. 
137 Lewis v. Lewis, 69 Haw. 497, 748 P.2d 1362 (1988). 
138 11 Ohio St.3d 99, 464 N.E.2d 500 (1984). 
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years later when the husband’s net worth had quite substantially increased to $6,000,000 

and his income had also significantly increased.  The court adopted an approach similar 

to that applied by the Colorado Supreme Court in Newman:  a waiver of the right to 

property division should not be subject to a substantive fairness review, but a restriction 

on the right to spousal support can become unconscionable if circumstances of the parties 

have significantly changed during marriage.  Here the court ruled that, in light of the 

substantial increase in the wealth of the husband during marriage, it would be 

unconscionable to enforce the maintenance restriction.139 

B.  Substantial and Unforeseen Change in Circumstances 

In reviewing the fairness of an agreement at divorce, some courts have decided that 

an agreement should not be enforced if the circumstances of the parties changed during 

marriage in ways that were beyond the contemplation of the parties when they married.140  

In a few situations, agreements have not been enforced on this ground.  In one case, the 

waiving party suffered years of domestic violence during the marriage and the husband 

insisted she quit her job, and this was found to be an unforeseen change in 

circumstances.141  In many instances, however, any change in circumstances has been 

perceived to be foreseeable. 

                                                 
139 On remand, the wife was awarded monthly support in the amount of $2,500 for an 
indefinite period.  Gross v. Gross, 23 Ohio App.3d 172, 492 N.E.2d 476 (1985).  For an 
Ohio case finding an alimony waiver not unconscionable, see Mann v. Mann, 36 Fam. L. 
Rep. (BNA) 1262 (Ohio App. 2010). 
140 See, e.g., MacFarlane v. Rich, 567 A.2d 585 (N.H. 1989). 
141 See Hutchison v. Hutchison, 2009 WL 2244522 (Mich. App.) 
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For example, in Winchester v. McCue142 the parties filed for divorce after 15 years of 

marriage.  The husband’s net worth was $1,223,000 when the marriage began and 

increased more than 400% during marriage.  The court found that this was not an 

“extraordinary change in economic status” that was “so far beyond the contemplation of 

the parties . . . as to make enforcement of the agreement work an injustice.”  The 

premarital agreement apparently barred the division of marital property or the award of 

spousal support. 

In Crews v. Crews143 the parties divorced after 39 years of marriage.  The parties had 

raised children together.  The wife had been in a car accident, which limited her mobility. 

The premarital agreement apparently banned both equitable distribution of property as 

well as the right to spousal support.  

The trial court concluded that, because the value of the husband’s assets had greatly 

increased during marriage and in light of the length of the marriage and the wife’s 

homemaking contributions, the agreement should not be enforced.  On appeal, the 

Connecticut Supreme Court noted the approach taken in Winchester v. McCue 

(summarized in the preceding paragraph) that an agreement should be considered 

unenforceable only upon a showing of an “extraordinary change in economic status.”144  

The Supreme Court affirmed the appellate court’s ruling that the changes in the parties’ 

circumstances were consistent with the parties’ expectations when they married.  The 

premarital agreement contemplated that the parties would raise children together. 

                                                 
142 91 Conn. App. 721, 882 A.2d 143 (2005). 
143 36 Fam. L. Rep. (BNA) 1267 (Conn. 2010). 
144 Winchester v. McCue, 882 A.2d 143 (Conn. App. 2005). 
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A Georgia case involved a somewhat similar issue and was consistent with Crews, the 

previous Connecticut case.  In this case145 the parties signed a premarital agreement that 

barred the division of marital property and set forth a specified formula for alimony.  At 

the time of execution, the wife’s net worth was $10,000 and the husband’s was 

$8,500,000.  The parties had four children during the marriage.  After eighteen years of 

marriage, the husband filed for divorce, when his net worth had increased to $22,700,000. 

The trial court enforced the agreement, whereby the wife was to receive $2,900 in 

monthly alimony for four years.  The Georgia Supreme Court affirmed the ruling of the 

trial court, emphasizing that it was not unforeseeable that the value of the husband’s 

assets would grow in value significantly.146 

Finally, in a South Carolina case147 the wife had various health problems when the 

parties married.  At the time of divorce, her health problems had become more severe and 

she had become totally disabled.  The Supreme Court held that this result was 

foreseeable, and the agreement should be enforced. 

So, within the past decade a number of courts have ruled that various changes in the 

circumstances of the parties, regardless whether they were substantial, were foreseeable 

at the time of execution and therefore were not grounds for invalidating the agreement. 

C. Restrictions Upon the Right to Spousal Support 

                                                 
145 See Mallen v. Mallen, 622 S.E.2d 812 (Ga. 2005). 
146 See also Reed v. Reed, 693 N.W.2d 825 (Mich. App. 2005), where the court of 
appeals ruled that a substantial increase in value of a parties’ assets during a lengthy 
marriage was foreseeable. 
147 Hardee v. Hardee, 585 S.E.2d 501 (S.C. 2003). 
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It has been mentioned above that some states do not permit a restriction of the right to 

spousal support in a premarital agreement.148  In others, as was mentioned above, courts 

sometimes have found a waiver of the right to spousal support to be unconscionable at 

the time of divorce.149  

 Under the UPAA, spousal support waivers generally are enforced unless the 

waiving party would be a public charge after divorce.150  A few non-UPAA states have 

enforced a spousal support waiver even when the waiving spouse would become a public 

charge, if it is perceived to have been foreseeable that this could occur when the 

agreement was signed.151  

One court has stated that an alimony contractual restriction should not be enforced if 

the waiving party will not be able to provide for his or her reasonable post-divorce 

needs.152 Another view is that, if the waiving party would thereby experience a 

substantial change in circumstances from the marital standard of living after divorce, the 

agreement should not be enforced.153 

The Illinois statute provides that if a contractual restriction on the right to spousal 

support would cause a spouse “undue hardship in light of circumstances . . . not 

                                                 
148 See note 23 and accompanying text supra. 
149 See notes 132-139 & accompanying text supra. 
150 See UPAA §6.  See also, Cron v. Cron, 8 A.D.3d 186, 780 N.Y.S.2d 121 (App. Div. 
2004). 
151 See Hardee v. Hardee, 355 S.C. 383, 585 S.E.2d 501 (2003).  See also, Baker v. 
Baker, 622 So.2d 541 (Fla. App. 1993). 
152 See Marriage of Dechant, 867 P.2d 193 (Colo. App. 1993). 
153 See Rogers v. Gordon, 404 N.J. Super 213, 961 A.2d 11 (App. Div. 2008). See also 
Warren v. Warren, 169 Ill. App.3d 226, 231, 523 N.E. 680, 683 (1988)(total waiver of 
maintenance not fair and reasonable); Upham v. Upham, 36 Mass. App. Ct. 2965, 299-
300, 630 N.E.2d 307 (1994)(same). 
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reasonably foreseeable at the time of execution . . . a court . . . may require the other party 

to provide support to the extent necessary to avoid such hardship.”154  In one Illinois case, 

the parties were married for 8 years and had no children.  The parties’ incomes were very 

different.  The parties, represented by independent counsel, signed a premarital 

agreement containing a waiver of spousal support.  The court found that a transition from 

a “lifestyle of luxury” to a $24,000 salary was not an undue hardship.155 

In Indiana, a contractual restriction on the right to spousal maintenance that causes 

“extreme hardship under circumstances not reasonably foreseeable at the time of 

execution . . . a court . . . may require the other party to provide spousal maintenance to 

the extent necessary to avoid extreme hardship.”156  In an Indiana case, the parties were 

married for four years and had no children.  Before they married, they signed a premarital 

agreement that waived, among other things, a claim for maintenance.  In this case there 

was testimony that the husband’s annual income exceeded $200,000, that the wife was 

“never allowed to work after [marriage],” and that the wife was then earning $25 per 

hour.  The appellate court affirmed the finding of the trial court that the enforcement of 

the maintenance waiver would present an extreme hardship to the wife.157 

A few states have adopted a rule that a contractual restriction of spousal support 

should not be enforced if it would be unconscionable to do so.158 

IV. A Comparative View 

                                                 
154 750 ILL. COMP. STAT. § 10/7(b). 
155 See Marriage of Barnes, 324 Ill. App.3d 514, 755 N.E.2d 522 (2001). 
156 IND. CODE § 31-11-3-8(b). 
157 See Van Wagner v. Van Wagner, 868 N.E.2d 924 (Ind. App. 2007). 
158 See COLO. REV. STAT. § 14-2-307(2); CAL. FAM. CODE § 1612(c).  



 41

 A.  England 

England has not passed legislation clarifying when marital agreements contemplating 

divorce will be enforced.  However, recent judicial decisions have changed the ground 

rules so it now appears more likely that such agreements will be enforced. 

MacLeod v. MacLeod159 involved an American couple who married in Florida.  They 

moved to the Isle of Man, where they signed a postnuptial agreement.  Both parties had 

independent counsel.  In their later divorce, the English appellate court held that 

postnuptial agreements generally should be enforced, unless there has been a change in 

the parties’ circumstances that would make enforcement of the contract “manifestly 

unjust.”160 

A 2010 case appears to accept the general validity of prenuptial agreements.  In 

Radmacher v. Granatino, the English Supreme Court announced the general principle 

that prenuptial agreements should be enforced if they are fair.161  The English court set 

forth some general principles regarding when premarital agreements should be enforced.  

In terms of procedural requirements, the court stated that an enforceable agreement was 

one entered into without undue influence where the parties were informed of its 

implications.162  In terms of substantive fairness, the court outlined that trial courts should 

                                                 
159 (2008) UKPC 64. 
160 See generally Jo Miles, Agreements for Grown-ups?, 2009 CAMBRIDGE L.J. 285. 
161 See Andrew Meehan, Radmacher in the Supreme Court: What Does It All Mean? 
(December 2010) FAM. LAW 1284; Julia Werdigier, Supreme Court in Britain Gives 
More Legal Force to Prenuptial Agreements, N.Y. TIMES, Oct. 21, 2010 at A7. 
162 See Nina Dethloff, Contracting in Family Law – A European Perspective, in THE 

FUTURE OF FAMILY PROPERTY IN EUROPE (Jo Miles & Jens Scherpe, forthcoming). 
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consider whether the parties’ circumstances had changed in unforeseen ways since the 

agreement was signed.163 

The recent English decisions make it more likely that marital agreements will be 

enforced in English divorces, but do not clarify in great detail when equitable concerns 

will cause courts to invalidate the agreement. 

B.  New Zealand 

New Zealand has adopted a statute dealing with the enforcement of premarital 

agreements.  What might be most surprising to American readers is that, among other 

formalities, to create an enforceable agreement each party must have independent legal 

advice.164  In addition, an agreement can be set aside if enforcement would cause a 

“serious injustice.”165  This is a higher standard than mere unfairness.166  In deciding 

whether there would be a serious injustice, the statute directs courts to consider, among 

other things, the length of time since the agreement was made, whether the agreement 

was unfair or unreasonable when signed, and whether the agreement has become unfair 

or unreasonable in light of changes in circumstances since the date of execution.167 

C.  Australia 

                                                 
163 Id. See also Hayley Trim, Radmacher v. Granatino: The Wait is Over, (November 
2010) FAM. LAW 1185. For a discussion of English law regarding premarital agreements 
before McLeod and Radmacher, see Nigel Lowe & Roger Kay, The Status of Prenuptial 
Agreements in English Law – Eccentricity or Sensible Pragmatism?, in FAMILY 

FINANCES (Bea Verschraegen ed. 2009) at 395.  
164 See BILL ATKIN & WENDY PARKER, RELATIONSHIP PROPERTY IN NEW ZEALAND at 193 
(2d. Ed. 2009) (discussing § 21F of the Property (Relationships) Act 1976). 
165 Id. at 194 (discussing § 21J of the Property (Relationships) Act 1976). 
166 Id. at 196. 
167 Property (Relationships) Act 1976 § 21J. 
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Australia has also legislated standards for prenuptial agreements contemplating 

divorce.  Like New Zealand, the original statute adopted in 2000 mandated independent 

representation as a precondition for an enforceable agreement.168  Such agreements can 

address both property division and spousal maintenance.169  An agreement can be 

avoided, however, if during marriage circumstances change so that enforcement would be 

“impracticable.”170  Another ground for avoiding an agreement is unconscionable 

conduct.171  Maintenance restrictions are not enforced if a party would thereby qualify for 

a government benefit.172  An agreement can also be avoided due to fraud.173  If the 

execution of the agreement is found to have occurred in coercive circumstances, this can 

also result in the agreement being invalidated.174 

Certain amendments were made effective January 2010.  The most important of these 

gives a court the right to enforce an agreement if “it would be unjust or inequitable” not 

to enforce it, even if certain procedural requirements were not followed, such as the 

receipt of independent legal advice.175  Courts are given no guidance about how to make 

the determination whether it would be “unjust or inequitable” not to enforce the 

agreement. 

                                                 
168 See Belinda Fehlberg & Bruce Smyth, Binding Prenuptial Agreements in Australia: 
The First Year, 16 INT. J. LAW, POLICY & FAM. 127, 128, 130-131 (2002). 
169 Id. at 129-130. 
170 Id. at 131; Patrick Parkinson, Setting Aside Financial Agreements, 15 AUST. J. FAM. L. 
26, 45 (2001). 
171 See Parkinson, Setting Aside, supra note 170, 15 AUST. J. FAM. L. at 48. 
172 See Owen Jessep, Sections 90G and Pt. VIII A of the Family Law Act 1975 (Cth), 24 
AUST. J. FAM. L. 104, 105 (2010). 
173 See Blackmore & Webber (2009) FMCA Fam. 154 (where the husband’s 
nondisclosure of financial information was found to be fraud, so the agreement was not 
enforced); Grant & Grant-Lovett (2010) FMCA Fam. 162 (same). 
174 See Blackmore & Webber, supra note 173. 
175 See Jessep, supra note 172, at 110-113. 
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D.  Canada 

Canada generally permits premarital agreements contemplating the economic 

consequences of divorce. However, some provincial laws provide grounds to invalidate 

such agreements.  In Ontario, premarital agreements may not impact rights in the 

matrimonial home.176  An agreement can be avoided if a party failed to disclose 

significant assets at the time of execution177 or the waiving party did not understand the 

nature and consequences of the contract.178  For purposes of disclosure, the parties must 

disclose the assets as well as their value.179  So, in one case where the wealthy spouse did 

not accurately disclose the value of his assets, and encouraged the other party to fire her 

lawyer who was aggressively representing her in connection with the premarital 

agreement negotiations and then hire another more compliant lawyer at the last minute, 

the agreement was not enforced.180  Under Ontario law, to be enforceable the waiving 

party must “understand the nature and consequences” of the agreement.  Although this 

does not always require independent counsel, this is the best way of satisfying this 

requirement.181 

In British Columbia, an agreement is not to be enforced if it is “unfair” at divorce.  In 

one celebrated case, the woman, who was pregnant, signed a premarital agreement on the 

day of the wedding that waived most of her rights to division of marital property.  She 

                                                 
176 See HUGH STARK & KIRSTIE MACLISE, DOMESTIC CONTRACTS (Thomson Reuters 
Canada), Chapter 1 (discussing § 52 of the Ontario Family Law Act). 
177 Id. (discussing § 56(4) of the Family Law Act). 
178 Id. 
179 Id., citing Dubin v. Dubin, 2003 Carswell Ont. 534, 34 R.F.L. (5th) 370 (Ont. S.J.C.). 
180 See Nicholas Bala, Case Comment on LeVan v. LeVan: Over-Reaching in the 
Formation of a Pre-nuptial Contract, 32 R.F.L.(6th) 374 (2007). 
181 Id. 
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had independent advice, and the man fully disclosed the extent of his assets.  There was 

no attempt to restrict spousal support.  The Canadian Supreme Court upheld the 

agreement.182  Restrictions on the right to spousal support are more closely reviewed for 

unfairness.183 

E.  Western Europe 

In many Western European countries, the default marital regime for spouses is one of 

community property of acquests.184  Spouses normally retain the right to select another 

regime, such as separation of property.185  Under that alternate regime, there is no sharing 

of property either during or at the end of marriage.  To choose an alternate regime, 

spouses must sign a written agreement before marriage; before they do so, in most 

countries they need to meet with a notary, who explains to both parties the impact of the 

agreement.186 

In some countries, parties may not restrict post-divorce spousal support in a 

premarital agreement.187 

                                                 
182 Id.; see also, Martha Shaffer, Domestic Contracts, Part II: The Supreme Court’s 
Decision in Hartshorne v. Hartshorne, 20 CAN. J. FAM. L. 261 (2003-2004). 
183 See Bala, supra note 180. 
184 See generally FAMILY LAW IN EUROPE (Caroleyn Hamilton & Alison Perry eds., 2d 
Ed. 2002). 
185 Id. 
186 Id. 
187 See Nina Dethloff, Arguments for the Unification and Harmonization of Family Law 
in Europe, in PERSPECTIVES FOR THE UNIFICATION AND HARMONIZATION OF FAMILY LAW 

IN EUROPE (Katharina Boele-Woelki Ed. 2003) at 50 n. 74 (referring to Italy, the 
Netherlands, and Switzerland); see also Nina Dethloff, Contracting in Family Law – A 
European Perspective, in THE FUTURE OF FAMILY PROPERTY IN EUROPE (Jo Miles & Jens 
Scherpe Eds. forthcoming) note 138 (also mentioning Belgium, Denmark, Poland and 
Portugal). 
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Although some countries permit a marital contract selecting a regime of separate 

property to be challenged at divorce on the ground of unfairness,188 in most countries a 

selection of a regime of separation of property will be enforced at divorce.189  A few 

countries have created a system of compensatory payments after divorce that cannot be 

limited in a premarital agreement.190  Provisions restricting the right to spousal support, 

where permitted, are scrutinized more rigorously for fairness.191 

 

V.  Proposed Revisions to the UPAA 

A.  Procedural Revisions 

1.  Clarifying What Constitutes Voluntary Execution 

Many U.S. courts now let the wealthy party “sandbag” the other in premarital 

agreement negotiations.  The party desiring the agreement is permitted to bring up the 

topic and present the agreement a day or two before the wedding, thereby forcing the less 

sophisticated party at the last minute to try to locate a lawyer and decide whether to sign 

the agreement or cancel the wedding.  This is hugely unfair, wrong, and cries out for 

change. 

                                                 
188 See Dethloff, Contracting in Family Law, supra note 187, at § 2.3.4. 
189 Id. 
190 Id. at § 2.4 (mentioning France as an example). 
191 Id.; email to the author from Dr. Dethloff. 
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The New Hampshire Supreme Court has been critical of such bargaining strategies.  

In Estate of Hollett,192 the wealthy spouse mentioned the possibility of a premarital 

agreement two years before the eventual wedding date, and the poorer spouse strongly 

objected.  The other spouse said nothing further.  The court stated  

although John’s lawyers had drafted a prenuptial agreement almost a month before 

the wedding, John did not obtain counsel for his wife or even inform her of the 

agreement until several days before the ceremony.  In other words, despite having 

every opportunity to negotiate the agreement well before the wedding, John elected to 

conduct his affairs so that Erin had no time to choose her own counsel, and very little 

time to negotiate and reflect upon the agreement.193 

In the past, courts have considered the fundamental issue to be whether an agreement 

was “voluntarily” signed or signed under “duress.”  As discussed above, many courts 

have analyzed the issue in this context by asking whether the spouse being asked to 

waive rights was compelled to sign the agreement. Based on this focus, many courts have 

held that an agreement should not be invalidated based on the fact that it was presented at 

the last minute.194  

I would submit this is the wrong question to ask.  Perhaps it is necessary to reframe 

the issue.  The proposed model statute attached as Schedule A states that the agreement 

should not be enforced if the circumstances surrounding execution placed “undue 

                                                 
192 834 A.2d 348 (N.H. 2003). 
193 834 A.2d at 353. 
194 See Marriage of Yannalfo, 147 N.H. 597, 794 A.2d 795 (N.H. 2002); Howell v. 
Landry, 96 N.C. App. 516, 386 S.E.2d 610 (1989). See notes 53-86 and accompanying 
text supra.  
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pressure” on the party being asked to waive rights.  Such a revision of the standard would 

clarify that the issue is not “voluntariness” as that issue has been framed by most courts, 

but whether the bargaining process was consistent with the confidential relationship that 

exists between prospective spouses.  Namely, did the spouse being asked to waive rights 

have a reasonable opportunity to decide whether to consult with independent counsel and 

did that spouse have a reasonable amount of time to decide whether to sign the agreement 

before the distractions and pressures of an impending wedding became overwhelming. In 

contrast, many courts today apply a much lower standard of review, upholding 

agreements even where unfair bargaining has occurred. For example, in Estate of 

Ingmand,195 the court enforced the agreement despite the fact that it found that one party 

had “tricked” the other and employed “surprise pressure tactics.”  

Numerous courts have recognized that engaged people have a confidential or 

fiduciary relationship.196 As the Washington Supreme Court has observed:  

Parties to a prenuptial agreement do not deal with each other at arm’s length. 

Their relationship is one of mutual confidence and trust which calls for the 

exercise of good faith, candor and sincerity in all matters bearing on the proposed 

                                                 
195 2001 WL 855406 (Iowa App.). 
196  See Newman v. Newman, 653 P.2d 728, 732 (Colo. 1982); Watson v. Watson, 5 
Ill.2d 526, 126 N.E.2d 220 (1955); In re Broadie’s Estate, 208 Kan. 621, 493 P.2d 289 
(1972); Hartz v. Hartz, 248 Md. 47, 56, 234 A.2d 865, 870 (1967); Rosenberg v. Lipnick, 
377 Mass. 666, 389 N.E.2d 385 (1979); In re Estate of Strickland, 181 Neb. 478, 149 
N.W.2d 344 (1967); In re Estate of Serbus, 324 N.W.2d 381, 385 (Minn. 1982); 
Braddock v. Braddock, 91 N.W. 735, 739, 542 P.2d 1060, 1062 (1975); Kosik v. George, 
253 Or. 15, 452 P.2d 560 (1969); In re Estate of Hillegass, 431 Pa. 144, 244 A.2d 672 
(1968); Hook v. Hook, 431 N.E.2d 667, 669 (Ohio 1982).  
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agreement. The basic objective of the common sense rule is to prevent 

overreaching.197 

Premarital agreements should not be governed by contract rules applicable to 

commercial contracts. The parties’ relationship is much more complex and, as the past 40 

years of premarital agreement bargaining has shown, a party may need additional 

protections from abusive bargaining tactics. If the focus could be shifted from 

“voluntariness” to “undue pressure,” such a standard would be more in keeping with the 

confidential relationship of the parties.  

If the focus of the analysis would be altered in this manner, could anything else be 

done to clarify what this might mean? If the desire is to highlight to courts that rules 

applicable to unfair bargaining analysis should change, it would be useful to create more 

clear rules about what constitutes fair and unfair bargaining. The current California 

statute offers one sort of clarification.  It states that an agreement will be considered 

voluntarily signed only if, among other things, at least seven days passed between the day 

the agreement was first presented and when it was signed.198  A requirement of this type 

would give a party a period of time to consider whether to sign the agreement, ask for 

revisions, and whether to talk to a lawyer.  The appropriate amount of time is debatable; 

seven days certainly is better than nothing, but it may be difficult for people, particularly 

relatively unsophisticated people, to find a lawyer within seven days.   

                                                 
197 Friedlander v. Friedlander, 494 P.2d 208, 211 (Wash. 1972).  
198 CAL. FAM. CODE § 1615(c). 
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My proposal is not identical to the California waiting period, which has been 

construed to require a seven-day waiting period after the agreement is finalized.199 In 

contrast, my proposal only requires that the agreement not be signed until 7 days after the 

first draft is presented; the parties would be free to negotiate during that period. Also, the 

California provision has been construed to apply only if a party is not represented by 

counsel.200  

Under my proposal, the waiting period would apply to both represented and 

unrepresented parties. The primary purpose of my waiting period proposal is to make it 

impossible for the agreement to be signed without giving the party to whom the 

agreement is presented some period of time to consider whether to sign the agreement, 

consult an attorney or request changes in the agreement. It is true that such a waiting 

period is not normally required before parties can make an enforceable agreement. 

However, in light of the confidential relationship that exists between an engaged couple 

and the history of abusive bargaining that has recently occurred, such a waiting period is 

a desirable and necessary precaution.  

In addition to such a waiting period, would anything else be advisable?  The ALI has 

proposed that, to give rise to a presumption that the agreement was voluntarily signed, the 

agreement must be signed by both parties at least a certain specified number of days 

before the wedding.  Such a requirement would deter last minute bargaining and 

encourage prospective spouses to finalize such agreements before the frenzy of the 

wedding weekend.  The ALI has proposed that such agreements need to be signed at least 

                                                 
199 See Marriage of Cadwell-Faso and Faso, 2011 WL 72179 (Cal. App.). 
200 Id. 
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thirty days before the wedding for a presumption of voluntary execution to arise.201  A 

similar rule of thumb appears to be evolving in England that premarital agreements 

should be signed at least a month before the wedding.202 

Although it would certainly be wise to finalize such agreements long before the 

wedding date, the question presented is, if a black letter rule is to be established, what 

would be a realistic cut-off date?  Given the common recent practice of last-minute 

bargaining in the U.S., a change to 30 days before the wedding may be too drastic a 

change to try to impose at this time.  The proposed statute provides that agreements 

generally must be finalized and signed seven days before the wedding.  Although some 

might complain that the ALI’s suggested time period of 30 days would be more desirable, 

if even this more modest proposal would be accepted it would significantly improve the 

fairness of premarital agreement bargaining in the U.S. In addition, it should not be too 

inconvenient for the parties. If they would begin negotiating an agreement three or four 

weeks before the wedding, it shouldn’t be difficult to comply with this proposed 

timetable.  

So, I would propose that, to improve the bargaining process for premarital 

agreements, as a general rule (i) the agreement cannot be signed until a certain specified 

number of days have elapsed after a draft agreement is first presented, and (ii) the final 

agreement generally must be signed by both parties a certain specified number of days 

before the wedding date. The New Hampshire Supreme Court has stated that 

                                                 
201 See AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: 
ANALYSIS AND RECOMMENDATIONS (2002) (hereinafter “ALI PRINCIPLES”) § 7.04(3). 
202 See Romantic Small Print; Prenuptial Agreements, THE ECONOMIST (U.S. Edition), 
Oct. 23, 2010. 
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“independent counsel is useless without the ability and time to make use of such 

counsel.”203 This proposal attempts to ensure that the party being asked to waive rights 

has adequate time to locate and consult such counsel. 

The ALI Principles provide that, if the circumstances surrounding execution do not 

meet the standards set forth in Section 7.04(3) (such as being signed at least 30 days 

before the wedding), no presumption arises regarding duress.204  I would suggest that, 

given how courts have dealt with this problem in the past, the statute should be drafted so 

that there would be a presumption that the agreement should not be enforced if the 

circumstances surrounding execution do not meet the requirements discussed above 

regarding a minimum time to deliberate and that the agreement needs to be signed at least 

a certain specified number of days before the wedding.  So, if the circumstances 

surrounding execution do meet the standards set forth, there would be a presumption that 

circumstances surrounding execution did not place undue pressure on the parties.  

Agreements that do not meet these standards should presumptively not be enforced, 

except in those instances where parties have already informally reached an agreement 

regarding all material terms weeks before the wedding and memorialize it within seven 

days of the wedding205 or possibly where the negotiations have been continuing for a 

significant period, and the agreement is finally signed within seven days of the wedding.  

                                                 
203 Estate of Hollett, 834 A.2d at 353. 
204 See ALI PRINCIPLES, at pages 964-965. 
205 As Brian Bix has noted, there could be a muddy distinction between situations where 
parties have discussed a premarital agreement and situations where they have agreed to 
all material terms. See Bix, infra note 219, 40 WILLIAM & MARY L. REV. 145, 188 
(1998). 
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Gardner v. Gardner206 would be an example where an agreement signed fewer than 

seven days before the wedding should be enforced. In this case the party being asked to 

waive rights had a lawyer and the initial draft of the agreement was provided more than 

two months before the wedding. The parties exchanged proposed drafts and the 

agreement was signed three days before the wedding.207  

My proposal creates a conclusive presumption of undue pressure if the agreement is 

signed within 48 hours of the wedding. This would be true regardless of the 

sophistication of the parties or the presence of independent counsel.  

An example of how this rule would affect current law can be seen by considering 

Winchester v. McCue.208 In this case, the first draft was provided seven days before the 

wedding, seven drafts were exchanged and the final agreement was signed hours before 

the wedding. The waiving party was a lawyer who had independent counsel. Under my 

proposal, there would be a conclusive presumption of undue pressure. 

2. Disclosure of Financial Information 

Under the UPAA, inadequate disclosure of financial information is grounds for 

invalidating an agreement only if (i) the party did not waive the right to receive such 

information, (ii) the party did not otherwise have access to such information, and, most 

surprisingly, (iii) the agreement was unconscionable when signed.209  

                                                 
206 190 Wis.2d 216, 527 N.W.2d 701 (Wis. App. 1994).  
207 See also Francavilla v. Francavilla, 969 So.2d 522 (Fla. App. 2007). 
208 91 Conn. App. 721, 882 A.2d 143 (Conn. App. 2005).  
209 See UPAA § 6. 
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The UPAA requirement that inadequate disclosure is grounds for invalidating the 

agreement only if it is also unconscionable when signed is unusually restrictive.  In most 

other U.S. non-UPAA jurisdictions, inadequate disclosure alone is enough to invalidate 

the agreement.210  I would encourage the revision of the UPAA to follow this majority 

rule.211  Before a waiver of financial rights contained in a premarital agreement is 

enforced at divorce, it should be shown that the waiving party already was familiar with 

the other’s financial condition or received adequate disclosure of such information in 

connection with the negotiation and execution of the agreement.  

The UPAA permits the waiving party to waive the right to disclosure. To attempt to 

ensure that any waiver of rights is a “knowing” waiver, particularly if independent 

counsel is not to be required,212 a waiver of disclosure should not be permitted.  

3. Understanding the Consequences of the Agreement 

As was mentioned above, many states require, as a condition to enforcing an 

agreement containing a waiver of economic rights upon divorce, that the waiving party 

had sufficient information regarding the financial condition of the other party to have a 

general idea of what he or she was being asked to waive.  U.S. courts have been less 

concerned about whether the party being asked to waive rights understood the legal 

significance of what he or she was being asked to sign.  

                                                 
210 See notes 89-109 and accompanying text supra. 
211 Some “adopting” states made this change, such as Connecticut, Iowa, Nevada and 
New Jersey.  See note 26 supra. Professor Atwood has endorsed this change. See 
Atwood, supra note 40, 19 J. LEGIS. 127, 149 (1993). 
212 See notes 218-220 and accompanying text infra. 
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In contrast, Australia and New Zealand have required independent counsel for both 

parties as a condition to creating an enforceable agreement.213  Similarly, in Western 

Europe, before signing a premarital agreement the parties generally meet with a notary, 

who is responsible for explaining the effect of the agreement to both parties.  In a recent 

attempt to clarify English law regarding premarital agreements, the Supreme Court of 

England stated that premarital agreements should be enforced “where the parties were 

informed of its implications.”214 The English Law Commission has proposed in a recent 

Consultation Paper pertaining to marital property agreements that an agreement should be 

enforced only if both parties received independent counsel.215 In Ontario, to be 

enforceable the parties must understand the nature and consequences of the agreement.216 

So, numerous jurisdictions outside the U.S. enforce premarital agreements only where 

the waiving party understood the impact of the premarital agreement when it was signed; 

most require independent counsel.  U.S. jurisdictions to date have been unwilling to 

require that both parties to a premarital agreement have independent counsel.217 In a 

number of past cases, the waiving party at divorce claims that the scope and effect of the 

agreement was misrepresented when presented.218 In light of the past U.S. reluctance to 

adopt a requirement that each party have independent counsel, it would be unwise to 

suggest such a requirement in any U.S. uniform law. How could it be made more likely 

                                                 
213 See notes 164-175 and accompanying text supra.  
214 See note 162 and accompanying text supra. 
215 English Law Commission, Consultation Paper No. 198, Marital Property Agreements 
(Jan. 11, 2011) at 107.  
216 See note 181 and accompanying text supra. 
217 See notes 110-112 and accompanying text supra. 
218 See, e.g., Ware v. Ware, 7 So.3d 271 (Miss. App. 2008); Liebelt v. Liebelt, 801 P.2d 
52 (Idaho App. 1990). 
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that both parties understand the basic effect of the agreement if they don’t both have 

lawyers?219  

The California statute provides some guidance about how this could be accomplished.  

To create an enforceable premarital agreement, if the waiving party is not represented by 

independent counsel, before execution the other party must give the waiving party a 

written summary of “the terms and basic effect of the agreement as well as the rights and 

obligations he or she was giving up by signing the agreement.”220  The ALI makes a 

similar suggestion that a presumption of voluntary execution could be established by 

adding such a summary to the agreement itself.221  It’s not clear that the summary 

contemplated by the ALI proposal would be clearly visible; there is no requirement that 

the summary be in bold-faced type, for example.  The California idea that the summary 

should be provided in a separate document before the agreement is signed therefore 

                                                 
219 Studies suggest that Americans generally are not familiar with legal rules. See 
generally Lynn A. Baker, Promulgating the Marriage Contract, 23 U. MICH. J. L. 
REFORM 217, 234-236 (1989). See also, Lynn A. Baker & Robert E. Emery, When Every 
Relationship Is Above Average: Perceptions and Expectations of Divorce at the Time of 
Marriage, 17 LAW & HUMAN BEHAVIOR 439, 441-45 (1993)(finding that people about to 
marry were not very familiar with rules applicable to marriage and divorce); Heather 
Mahar, Why Are There So Few Prenuptial Agreements?, Harvard Law School John M. 
Olin Center for Law, Economics and Business Discussion Series, Paper 436 
(2003)(http://lsr.nellco.org/harvard_olin/436)(also finding that people who had recently 
applied for a marriage license had little knowledge about how marriage affected their 
rights).  
 Some commentators have argued that both parties should be required to have 
independent counsel in the U.S.  See Brod, Gender Justice, infra note 244; Judith T. 
Younger, Lovers’ Contracts in the Courts, 13 WM. & MARY J. WOMEN & LAW 349 
(2007); Brian Bix, Bargaining in the Shadow of Love: The Enforcement of Premarital 
Agreements and How We Think About Marriage, 40 WM. & MARY L. REV. 145, 207 
(1998); David Westfall, Unprincipled Family Dissolution: The ALI’s Recommendation 
for Division of Property, in RECONCEIVING THE FAMILY (Robin Wilson, ed. 2006) at 180. 
220 Cal. Fam. Code § 1615(c). If the right to spousal support is impacted, the waiving 
party must have counsel. 
221 See ALI PRINCIPLES, § 7.04(3)(c). 
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seems preferable and should be incorporated into the revised UPAA to help a party not 

represented by a lawyer understand the effect of the agreement.  

Some states could require that both parties have independent counsel before an 

agreement will be enforced. However, the proposal suggested in this section, modeled 

after the California statute, seems more likely to be acceptable to most U.S. states.  

4. Summary 

I am proposing that premarital agreements should be enforced only if the 

circumstances surrounding execution satisfy various specific bargaining safeguards.  It 

seems beyond question that many U.S. courts over the past few decades have permitted 

oppressive and unfair bargaining in connection with premarital agreements.  To remedy 

this problem, more clearly defined bargaining limits need to be promulgated.  

If the drafters of the revised UPAA decide that they need to retain a set of rules that 

gives parties substantial assurance that the agreement will be enforced, it is difficult to 

quarrel with more robust, while still reasonable, procedural safeguards where the ground 

rules are clearly set forth.  Even if more substantial procedural safeguards would be 

added, the party desiring an enforceable agreement merely would need to be sure that the 

circumstances surrounding execution comply with this new set of rules.  

B. Limiting the Enforcement of Agreements Due to Substantive Fairness Concerns 

In addition to the procedural requirements applicable to marital arguments discussed 

in the preceding section, a separate, and perhaps more difficult, issue is whether parts or 

all of some premarital agreements should not be enforced due to substantive fairness 



 58

concerns.  A question related to the latter issue is whether any limits should be placed on 

the ability of parties to change the rules governing the economic consequences of 

divorce.  

1. Restrictions Upon or Waivers of the Right to Spousal Support 

The UPAA allows waivers of spousal support unless the waiving spouse would 

become a public charge.222  If the spouse would thereby become a public charge, the 

court is authorized to award such support so that the waiving party would not qualify for 

public benefits.223 

A number of other states are less severe.  For example, even some adopting states bar 

restrictions on the right to spousal support.224  In California, a restriction on spousal 

support is only enforceable if the party agreeing to the restriction was represented by 

independent counsel, and is not to be enforced even with such advice if the provision is 

unconscionable at divorce.225  

In Colorado, spousal support restrictions are not to be enforced if the waiving party 

would as a result not be able to provide for his or her reasonable post-divorce needs.226  

Another approach is not to enforce such a waiver if the waiving party would thereby 

                                                 
222 See UPAA § 6. 
223 Id. 
224 See note 23 and accompanying text supra (mentioning Iowa, South Dakota, and New 
Mexico). 
225 See CAL. FAM. CODE § 1615. 
226 See Marriage of Dechant, supra note 152. 
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experience a substantial change in circumstances from the marital standard of living after 

divorce.227  

In Indiana, spousal support restrictions are not to be enforced if they would result in 

“extreme hardship.”228  Illinois bars the enforcement of such restrictions if they would 

“undue hardship” as a result of an unforeseeable change of circumstances during 

marriage.229  In other states, where an agreement is not to be enforced if unconscionable 

at divorce, courts have been more inclined to find unconscionability if there was a waiver 

of both equitable distribution and the right to spousal support.230  

So, it seems fair to say that there is no U.S. consensus regarding the extent to which 

parties should be able to restrict the right to spousal support.  In a few states, the right to 

spousal support may not be impacted.  In many others, there is almost total contractual 

freedom, while in a number of other states a restriction on spousal support is subject to 

some sort of fairness review.  Given this lack of agreement, what might be a sensible 

compromise?  

One sort of compromise would be to distinguish between marriages where parties 

raise a common biological or adoptive child and childless marriages.  In relationships 

where the parties raise children, the primary caretaker customarily incurs lifetime career 

damage.231  This career damage can leave the primary caretaker economically vulnerable 

                                                 
227 See Rogers v. Gordon, supra note 153. 
228 See note 21 and accompanying text supra.  
229 See note 154 and accompanying text supra. 
230 See notes 132-139 and accompanying text supra. 
231 See generally Cynthia Lee Starnes, Mothers as Suckers: Pity, Partnership, and 
Divorce Discourse, 90 IOWA L. REV. 1513, 1519-1527 (2005).  See also J. Thomas 
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if the parties divorce, and may not be foreseeable before the parties marry.232  Because of 

this singular aspect of marriages with children, one compromise approach would be 

generally to give couples in childless marriages freedom to restrict or eliminate spousal 

support, but not couples who raise children together.  

This proposed change would not place a dramatic restriction on the ability of couples 

with children to modify their rights on divorce.  For example, consider the result in Gross 

v. Gross.233  There the wealthy party was able to retain the $6,000,000 that had been 

accumulated during marriage, but the support restriction was not enforced, so the waiving 

party received indefinite monthly support of $2,500.234  This result is vastly different 

from what would have occurred absent an agreement.  

In Millstein v. Millstein235 the husband had assets worth $28 million when the 

marriage began; after nineteen years of marriage his net worth was $120 million. The 

court upheld the agreement waiving equitable distribution and awarded the wife 

indefinite monthly alimony of $9,000. 

Similarly, in Lane v. Lane,236 the court enforced the waiver of equitable distribution, 

thereby allowing the wealthy spouse to retain most of the property, but the maintenance 

waiver was not enforced, so the waiving party was awarded a monthly payment of 

$12,000 for three years.  

                                                                                                                                                 
Oldham, Book Review, 80 CALIF. L. REV 1091 (1992); David Leonhardt, The Different 
Costs of Motherhood, N.Y. TIMES, December 18, 2010.  
232 See Starnes, id. 
233 11 Ohio St.3d 99, 464 N.E.2d 500 (1984). 
234 See note 139 supra. 
235 2002 WL 31031676 (Ohio App.). 
236 202 S.W.3d 577 (Ky. 2006). 
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The approach I am suggesting would always give the court the power, in those 

marriages where the parties raised children, to award support to a dependent spouse at 

divorce. In contrast, parties in childless marriages generally would be able to restrict or 

eliminate the possibility of spousal support if they desired.  

2. Not Enforcing an Agreement Due to Substantive Unfairness 

If the proposals suggested above would be enacted, is there a need for any type of 

fairness review of premarital agreements? Under the UPAA, substantive fairness is 

considered only at the time of execution, and an agreement is not to be enforced only if it 

is found to be “unconscionable” at that time and the waiving party did not have adequate 

information regarding the other party’s financial condition.237  This aspect of the UPAA 

is unusual in two respects.  On one hand, the focus is on the time of execution and not 

enforcement.  In addition, an agreement that is found to be unconscionable at the time of 

execution is to be enforced if the waiving party had adequate financial information or 

waived the right to such information.  In many other non-UPAA states, the focus is on the 

unconscionability of the agreement at the time of enforcement, not execution, and a 

finding of unconscionability alone is sufficient not to enforce an agreement.238  

                                                 
237See UPAA § 6. 
238 See notes 113-139 and accompanying text supra.  This is true in some states that 
adopted the UPAA with some changes, such as Connecticut, New Jersey and North 
Dakota.  See notes 16-19 and accompanying text supra. 
 I have discussed elsewhere the appropriate time for a review of the 
unconscionability of a premarital agreement, where I stated: 

Admittedly, courts normally determine the unconscionability of a 
commercial contract according to the circumstances existing at the time of 
execution. Still, marital contracts are somewhat different from commercial 
transactions. First, in marital contracts, the spouses plan for what will occur at 
dissolution. The marriage, however, may not be dissolved for decades. The term 
of most commercial contracts is much shorter. Second, important public policy 
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This is consistent with the evolving rules in other jurisdictions. A recent English 

decision states that marital agreements should be enforced only if they are “fair” and 

there has not been a change in the parties’ circumstances so enforcement of the 

agreement would not be “manifestly unjust.”239  In New Zealand, an agreement is not to 

be enforced if it would cause “serious injustice.”240  If there was unconscionable conduct, 

the agreement is not to be enforced in Australia.241  “Unfair” agreements are not 

enforceable in British Columbia.242  

Some commentators have been critical of the lack of a significant review of the 

substantive fairness of premarital agreements at divorce.  A few urge a return to the old 

rule that premarital agreements attempting to change the rules governing the economic 

consequences of divorce should not be permitted.243 Others have proposed a more 

                                                                                                                                                 
concerns relate to the circumstances of spouses at divorce, not at the time the 
contract was signed. The circumstances of spouses can change dramatically 
during a marriage. For example, one spouse may develop health problems or may 
have a diminished earning capacity as a result of working solely as a homemaker. 
Few would dispute that the state has a strong interest in attempting to ensure that 
each spouse will be financially self-sufficient after divorce, and that any children 
will be adequately supported. Consequently, the state has a stronger interest in 
policing the substantive fairness of the division of property at divorce. The 
circumstances of the parties at the time of the marital contract was signed are 
irrelevant to these public policy concerns. So, the . . . focus upon the fairness of a 
marital contract solely at the time of execution seems unwise. If substantive 
fairness is to be relevant to the question of enforceability of marital contracts, the 
focus should be upon the fairness of the contract at divorce. 

J. Thomas Oldham, Premarital Agreements Are Now Enforceable, Unless . . ., 21 HOUS. 
L. REV. 757, 775-76 (1984)(citations omitted). 
239 See notes 160-163 and accompanying text supra. 
240 See note 165 and accompanying text supra. 
241 See note 171 and accompanying text supra. 
242 See note 182 and accompanying text supra. 
243 See Jeffrey G. Sherman, Prenuptial Agreements: A New Reason to Revive an Old 
Rule, 53 CLEVE. ST. L. REV. 359 (2005-2006); Julia Halloran McLaughlin, Should 
Marital Property Rights Be Inalienable? Preserving the Status Quo Ante, 82 NEB. L. 
REV. 460 (2003).  
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rigorous review of the substantive fairness of agreements at divorce.  Professor Brod has 

proposed that an agreement should be reviewed at divorce for its “economic justice.”244  

Another has suggested that courts should presumptively not enforce an agreement that 

does not provide for an approximately equal division of marital property.245  Professors 

Atwood and Younger have argued that agreements unconscionable at divorce should not 

be enforced.246  

The ALI Principles also suggest a fairly substantial review of the fairness of an 

agreement at divorce.  Under the ALI, an agreement is not to be enforced if the party 

objecting to the agreement can establish that enforcement of the agreement would “work 

a substantial injustice.”247  

The current UPAA position regarding the level of substantive fairness review at 

divorce is significantly different from the scrutiny applied in a number of other 

jurisdictions, as well as the recommendation made in the ALI Principles and by numerous 

U.S. commentators.  It appears that an overriding concern of the UPAA drafters was to 

provide a set of rules that would result in the agreement being enforced in almost all 

instances. Of course, it does seem important to promulgate a set of rules that will 

generally allow parties to predict when agreements will be enforced.  But there are other 

legitimate societal concerns that arise when considering the extent to which parties 

                                                 
244 See Gail Frommer Brod, Premarital Agreements and Gender Justice, 6 YALE J. L. & 

FEMINISM 229 (1994)(defining an economically unjust agreement as one where a party is 
significantly worse off economically than before marriage). 
245 See Comment, Marriage as Contract and Marriage as Partnership: The Future of 
Antenuptial Agreement Law, 116 HARV. L. REV. 2075 (2003).  
246 See Atwood, supra note 40, 19 J. LEGIS. 127, 149 (1993); Judith T. Younger, 
Perspectives on Antenuptial Agreements: An Update, 8 J. AM. ACAD. MATRIMONIAL LAW 
1, 42 (1992).  
247 See ALI PRINCIPLES, § 7.05. 
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should be able to modify the economic consequences of divorce.  If a party will suffer 

substantial hardship after divorce due to the enforcement of an agreement, this seems a 

legitimate societal concern to consider when evaluating potential limits on parties’ ability 

to change the rules applicable to the economic consequences of divorce.248  

A potential compromise between the current UPAA position and the view proposed 

in the ALI Principles would be to enforce the agreement unless the court finds the terms 

are unconscionable at divorce.249  I have previously proposed that one approach toward 

this issue would be to inquire whether there was a substantial and unforeseen change in 

the parties’ circumstances during marriage.250  Courts obviously would be free to fashion 

their own standard for what constituted an unconscionable agreement at divorce.  

This proposed standard should not result in wholesale invalidation of premarital 

agreements.  As the discussion above shows, in those states that currently apply this 

standard courts only rarely have invalidated agreements.251  

Of course, some states could choose to apply a more substantial limit on the parties’ 

ability to change the rules applicable to the economic consequences of divorce. The more 

modest substantive fairness review proposed here is one that would be acceptable in a 

larger number of states.  

                                                 
248 See generally Judith T. Younger, Perspectives on Antenuptial Agreements, 40 
RUTGERS L. REV. 1059 (1988). 
249 See Younger, supra note 248, at 1089-1090; Ronald Ladden & Robert Franco, The 
Uniform Premarital Agreement Act: An Ill-Reasoned Retreat from the Unconscionability 
Analysis, 4 AMER. J. FAM. L. 267, 274-277 (1990); S. Christine Mercing, Comment, 42 
BAYLOR L. REV. 825 (1990); Suzanne Reynolds, Premarital Agreements, 13 CAMPBELL 

L. REV. 343 (1991).  
250 See J. Thomas Oldham, Premarital Agreements Are Now Enforceable, Unless . . ., 21 
HOUS. L. REV. 757, 778 (1984). 
251 See notes 113-139 and accompanying text supra. 
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IV. Conclusion 

The National Conference of Commissioners on Uniform State Laws promulgated the 

UPAA about a decade after the concept of premarital agreements contemplating divorce 

was first tentatively accepted in the U.S.  The fundamental goal of the UPAA drafters 

seemed to be to formulate a set of rules that would make it very likely that the agreement 

would be enforced if the parties divorced.  While this overarching goal may still be a 

useful one, it is clear to this writer that some revisions to the UPAA are now needed to 

protect parties from unfair bargaining tactics and extreme unfairness.  

The UPAA’s most glaring problem is the oppressive bargaining that has been 

sanctioned by many courts construing the law.  Courts have often enforced agreements 

where the sophisticated party has first presented the agreement a day or two before the 

wedding and informed the other (normally unsophisticated) party that he or she needs to 

sign the agreement or the wedding will be called off.  This places the other party in an 

extremely difficult situation.  It is quite unlikely that independent counsel can be located 

and obtained on such short notice.  In addition, there is little time to consider the 

agreement’s terms and negotiate changes.  So, the (normally unsophisticated) party being 

asked to waive rights therefore is forced to decide, frequently without independent 

counsel, while wedding festivities have already begun, whether to sign the agreement or 

cancel the wedding.  If a waiver of substantial rights in a premarital agreement is to be 

considered enforceable, a fairer system needs to be put in place to guarantee that the 

waiver was freely and knowingly signed without undue pressure.  
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The model statute attached as schedule A contemplates that the bargaining process 

could be improved by generally requiring that (i) the party being asked to waive rights be 

given at least seven days after the agreement is first presented to consider whether to 

retain counsel, ask for revisions, and sign the agreement, and (ii) the agreement generally 

needs to be signed by both parties at least seven days before the wedding.  An agreement 

signed within 48 hours of the wedding would never be enforced. These requirements 

would guarantee that the party being asked to waive rights would have more notice of the 

issue (at least two weeks before the wedding), and would have more time to consider 

whether to meet with independent counsel or negotiate changes, and would be able to 

decide whether to sign the agreement or cancel the wedding a week before the wedding, 

instead of (as commonly occurs now) when the wedding weekend had already begun.  

It is not uncommon for parties not represented by lawyers to contend at dissolution 

that they misunderstood the effect of the premarital agreement.  Perhaps for this reason, 

some countries require both parties to have independent counsel before an agreement of 

this type will be enforced.  My proposal does not include such a requirement, at least in 

part because U.S. courts and legislatures have been so reluctant to accept such a 

requirement. This proposal does require that, if a party is not represented by counsel, the 

other party (or the lawyer for that party) must give a written summary of the general 

effect of the agreement to the unrepresented party, in a separate document, before the 

agreement is signed. The proposal also requires each party to be “generally informed” 

regarding the assets and income of the other party; a waiver of this requirement is not 

permitted.  
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The attached proposal also includes some substantive fairness limits on premarital 

agreements.  Parties who raise one or more common biological or adoptive children are 

barred from restricting the right to spousal support.  In addition, a court is instructed not 

to enforce the agreement if it would be unconscionable at divorce to do so.  These 

provisions provide some minimal protection for dependent spouses if a divorce occurs 

while still granting prospective spouses substantial freedom to modify customary 

economic consequences of divorce.  

Among other things, these proposals would establish new, clear and more equitable 

standards for what constitutes fair bargaining when parties are negotiating a premarital 

agreement.  A party who would like to maximize the probability the agreement will be 

enforced if the parties divorce need only comply with the bargaining standards set forth 

above.  In addition to the newly proposed bargaining standards, the proposal also gives 

the court the power to invalidate the agreement if it is found to be unconscionable at 

divorce.  The discussion above showed that U.S. courts now applying this standard have 

only rarely invalidated agreements on this ground, and only in extreme situations.  A 

sophisticated party who would like to make it unlikely an agreement would be considered 

unconscionable at divorce could choose to provide some financial provision for the less 

wealthy spouse if the parties divorce, instead of attempting to get the less wealthy spouse 

to waive all rights.  
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SUGGESTED STATUTORY SCHEME TO REGULATE PREMARITAL 

AGREEMENTS CONTEMPLATING DIVORCE 

1. Enforcement 

A premarital agreement should be enforced if: 

(a) circumstances surrounding execution did not place undue pressure on either party; 

(b) each party was generally informed regarding the assets and income of the other 

party when the agreement was signed; 

(c) each party generally understood the legal effect of the agreement; and 

(d) the agreement is not unconscionable at divorce.  

2. Undue Pressure 

(a) A presumption arises that the circumstances surrounding execution of the 

agreement did not place undue pressure on either party if: 

 (1) the final agreement was signed a minimum of seven days after the initial 

written draft of the agreement was delivered to both parties; and 

 (2) the agreement was signed by both parties a minimum of seven days before the 

wedding. 
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(b) If the timing of the negotiation or execution of the agreement did not comply with 

section (a) hereof, a rebuttable presumption arises that the circumstances surrounding 

execution placed undue pressure on the parties.  

(c) A conclusive presumption that the circumstances surrounding execution of the 

agreement placed undue pressure on the parties shall arise if the agreement is signed 

within 48 hours of the wedding.  

3. Understanding the Legal Effect of the Agreement 

A party generally understands the legal effect of the agreement if: 

(1) the party was represented by independent counsel selected by that party in 

connection with the negotiations regarding the agreement; or 

(2) if not represented by independent counsel, the party received before the agreement 

was signed a written summary of the terms and basic effects of the agreement, as well as 

a general description of the rights he or she was giving up by signing the agreement. 

(3) If the circumstances surrounding execution complied with neither (1) nor (2) of 

this section, the agreement should not be enforced. 

4. Limiting Spousal Support 

Any term in the agreement restricting the right to claim post-divorce spousal support 

is not valid if the parties during marriage raised a common biological or adoptive child.  

 



LLMA.N ....

Professor Elizabeth Cooke
Law Commissioner
The Law Commission
Steel House
11 Tothill Street
London
SW1H 9LJ

Our Ref: AP/CR

22 February 2011

Dear Professor Cooke

I am prompted to write by reading your article on The Law Commissions Consultation on
marital property agreements page 145 of February Family Law. I would like to make one point.
A fundamental trap into which everybody is falling is in relation to “needs” bedding over
agreement.

Needs” in the sense of destitution or poverty or serious deprivation is one issue, but the view
the family courts take of needs is a very different one. If needs is not very specifically defined it
will simply allow the Family Judges to override agreements in a way not contemplated by the
parties or parliaments.

Rather than burden you with a long essay as I am sure ‘ou are more familiar with much of the
case law at your fingertips than I am, I would simply draw your attention to one classic and
recent case.

You may have seen the case where the husband was a city banker and the wife was aged 37, and
a horsewoman. She was 37 and there were no children and the marriage had lasted 11 years.
She had brought nothing into the marriage whether by capital or significantly by income. The
assets were three million pounds and these were divided equally. One might have thought that

she was incredibly lucky. having bought nothing into the marriage and being 37 and childless to

have got one and a half million. The Courts did not think so.



The District Judge in the Principal Registry awarded her £80,000.00 a year tax free, more than
her husband’s basic income, upon the following basis:

1. Although she was perfectly fit and had an estimated earning capacity of at least
£15,000.00 they saw no particular reason why she should work.

2. Her main pursuit during the marriage had been eventing and other horse related hobbies
she would like to continue them and she would therefore need a substantial property and
a substantial income to do so. If that dried up then the Courts would have to review the
matter.

In other words a perfectly fit and active childless 37 year old was with one and a half million
pounds, which she had not contributed to, was regarded as “needing” to have a substantial
property with grounds for horses and not need to work so that she could pursue her hobbies.
This matter went up through the appeal systems upheld in the Court of Appeal. I think it was
somewhere between 9 and 15 months ago at the moment of dictating I do not have access to
the reports as I am not in the office.

This is the sort of thing that Family Judges regard as being “needs”, and that is why needs unless
properly circumscribed would simply drive a horse and carriage straight through any legislation.

Yours sincerely
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Marital Property Agreements – Consultation Paper 
Comments  

 
Lorna Fox O’Mahony, Durham Law School 

 
While this paper deals primarily with a relatively narrow specific issue relating to the ‘marital 
property agreements’ of those parties who choose to set out terms before or during 
marriage/civil partnership, I believe that its potential implications extend far beyond that 
specific context.  For that reason, these comments deal firstly with the more general 
implications of the approach that appears to be endorsed by the Law Commission, 
notwithstanding the very open nature of the consultation on the specific questions raised.   
 
While the Consultation Paper does not ask a question about the subject of marriage as a 
romantic versus an economic partnership, understandings of the function of marriage as a 
state-recognised relationship are fundamental to the decisions that will be made in this area 
and underpins the value judgments that are inevitable in shaping the paths along which the 
law develops following Radmacher.  Any proposals that may ultimately be made by the Law 
Commission will affect the way that the nature of the marriage partnership is understood in 
English law.  With that in mind, it is important to remember that, extant of popular 
conceptions, the legal role of the state in marriage is not to endorse romantic liaisons but to 
provide for the needs, rights and responsibilities of parties who have voluntarily entered into 
a relationship characterised by mutual dependence and responsibility.   
 
This has particular resonance in relation to my next point, which concerns the ‘property-
isation’ of family law.  The discourse of family property law, and specifically the evolution 
of the common intention constructive trust in recent decades, has highlighted the difficulties 
of applying bright-line rules in the context of family property agreements.  While it is 
acknowledged that one aspect of the difficulties that have been recognised in the context 
common intention constructive trusts post-Rosset concerns the lack of express intention in the 
formation of the agreements.  However, this is not the only, or to my mind the principal, node 
of criticism in respect of these principles.  More significant, I would argue, is the effect of a 
combination of issues relating to the nature of the relationship and the unreality of a model 
based on contract (or agreement/consent/intention) that has developed within a framework of 
self-interested, often arms-length, competitive exchange, in which each party is assumed to 
be motivated to wrest all they can from the transaction, and to be skilled in negotiating, 
within an intimate relationship, to plan their own futures.  There is also a major issue of 
futurity in respect of the ‘arrangements’ that parties may put in place at an earlier stage of 
their relationship, which goes not just to regret at a bad bargain, but to the indeterminacy of 
future needs and the need for flexibility to ensure that outcomes are fair (or that the weaker 
part does not become locked into an arrangement that will result in an unfair/inflexible 
outcome).   
 
I acknowledge that the paper seeks to identify methods of countervailing the perceived pinch-
points of vulnerability and so to safeguard weaker parties, including through a safety-net (so 
long as the court’s discretion is not excluded) of over-riding fairness (more on this later).  
Nevertheless, I believe that it is important to articulate the limited scope of such measures, 
however well intended, against the dominant norms inherent to the underlying paradigm, 
which appears to be shifting from a ‘family law’ to a ‘contract’-based frame as indicated by 
the change in status of the ‘agreements’ themselves, as well as the inevitable change in the 
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nature of the court’s scrutiny if marital property agreements were viewed as enforceable 
contracts (including the shift from Family Division to County Court, see below).   
 
With reference to the ‘safeguard’ of an overriding fairness (or ‘significant injustice’) safety-
net, I would refer the Commission to the experience of the Unfair Terms in Consumer 
Contract Regulations, which provide an example of the limited application of ‘fairness’ 
considerations – even where the courts are explicitly directed towards potential sources of 
vulnerability in particular types of transactions – in displacing the dominant norms of the 
(liberal) contract paradigm.  A recent example of this can be found in the decision in UK 
Housing Alliance (North West) Ltd v Francis,1 when the Court of Appeal concluded that the 
terms of a sale and rent back agreement did not create a ‘significant imbalance’ despite the 
fact that they would have failed to comply with the requirements set out in the FSA’s new 
regime for the regulation of such agreements (which was published at the time of the 
judgment, but not binding on this agreement).  The court in this case appeared to be heavily 
influenced by the underlying liberal contract paradigm, reasoning, for example, that 
(notwithstanding the explicit references to contextual factors in the Regulations), looking at 
the contract as a whole did not include assessing Mr Francis’s expectations, with the court 
limiting its consideration of his side of the bargain to the transparency (and not the substance) 
of the agreement, and the fact that he had legal advice going into the transaction (although as 
noted above, it was not inferred that this meant he had any influence over the substance of the 
term).  This approach also adopted a lower threshold than that reflected in the 
(contemporaneously in force) FSA ‘key messages’ on fair terms, which seek to encourage 
firms to consider the fairness of its terms from the consumer’s perspective, taking account of 
“consumers’ legitimate interests.”2   
 
In raising this, I am not attempting to equate the contexts; there is, however, a parallel issue 
in respect of the extent to which ‘welfarist’ goals can be achieved in practice, even where 
there is an explicit statutory basis for courts to take such interests into account, once it is 
conceded that the underlying paradigm for the transaction/relationship is contractual.  Similar 
issues might also be unpacked by pointing to theoretical and practical dilemmas that attempts 
to introduce norms of substantive fairness in English contract law raise.     
 
In addition to the effect of a shift in the underlying paradigm (which family lawyers might 
regard as cushioned by the understandings that Family Division judges have as to the nature 
of arrangements between partners), the normative implications of moving to a contract-based 
view of ancillary relief would be reinforced by moving Q-nup cases out of the Family 
Division.  Experience has demonstrated that it is important not to underestimate the power of 
the autonomy/choice model over welfare/dependency claims, once the contract-based model 
acquires purchase.  I would also caution about the potential for contract norms, once accepted 
in the relatively narrow field of marital property agreements, to have a ‘knock-on’ or 
‘leaking’ effect in other family law contexts, through the power of the autonomous 
contracting subject in shaping judicial decisions (particularly in a legal landscape where 
norms of autonomy and choice invoke a powerful rhetorical weight).  
 
If, where there is a Q-nup, the case is considered by a County Court judge, not in the Family 
Division, this raises a whole set of issues.  For one thing, it would undermine any suggestion 
that the shift to a contract paradigm will be ameliorated by the Family Division’s inherent 
                                                            
1 [2010] EWCA Civ 117. 
2 FSA, Fair Terms – key messages (FSA webpage, online at 
www.fsa.gov.uk/pages/Doing/Regulated/uct/terms/fair/index.shtml).   
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understanding of ‘fairness’ in the family context - on the assumption that it is different (more 
generous, more understanding of the nature of the family relationship) from the 
conceptualisation, and application, of fairness provisions in the contract paradigm.  The 
crucial difference lies with the underlying subjectivity of the parties: whether they are cast as 
an autonomous, self-interested, rational economic agent whose choices should be respect on 
the basis that doing so achieves equality by respecting their autonomy; or whether the legal 
subject of the agreement or of the relationship is recognised to be one in which, in reality, 
parties have a context, which includes socio-economic and most crucially power imbalances, 
which in turn affect (and sometimes limit) their abilities to ‘perform’ as autonomous 
(neoliberal) subjects.  This argument is supported not only in the behavioural economic 
literature which challenges the liberal paradigm of the ‘rational economic man’, but also in 
the wider critical studies arena.  This is particular evident in the specific criticisms that 
feminist theory has made of the autonomy paradigm, of its unreality and privileging of a 
particular (white, male, middle-class, Christian) set of norms, and its tendency to exclude, or 
at least marginalise, the realities of inequality, vulnerability, dependency and so on.   
 
We have also seen the effects of these norms in the context of undue influence.  To ask the 
question, should the application of the undue influence jurisdiction be curtailed in the context 
of qualifying agreements (para 6.48) reflects the instinctive sense that the nature of the 
relational/transactional risk is these cases is so high that, according to normal standards, there 
is a likelihood that they would fall foul of existing contractual safeguards.  This in itself is a 
clear indicator of the need for concern about the implications of a contract-based model in the 
law governing martial property agreements.  The limitations of legal advice (and of the 
information paradigm) in providing a real protection against the pressure which vulnerable 
parties experience in particular contexts are well-established;3 the extensive behavioural 
literature on this issue needs to be borne in mind when weighing arguments that suggest that 
the risks that these transactions present to ‘weaker’/vulnerable parties can be met through 
measures such as disclosure or legal advice (in contrast to a substantive discretion on the part 
of the court to reach a ‘fair’ result).       
 
The paper raises the issue of undue influence protections and the perception that such 
protections are indicative of patronising attitudes towards women.  However, modern undue 
influence theory also recognises that the vulnerability of particular parties in certain contexts 
can be achieved without imputing a patronising approach towards women.  This is illustrated, 
for example, in recent scholarship advancing the idea that the development of the undue 
influence jurisdiction in the context of surety agreements reflects a recognition that certain 
types of transaction (distinct from the relational risk between the parties) carry a particularly 
high ‘transactional risk’,4 which justifies displacing the autonomy model of (neo) classical 
contract law.  The notion of transactional risk recognises that there may be a special category 
of contracts with features that create unusual risks for one party; and it has been suggested 
that the characteristics of such transactions include an element of futurity (due to ‘hyperbolic 
discounting’, the irrationally low value that people tend to place on future benefits).  
Wightman argued that a second feature of transactional risk is: “a degree of transactional 
complexity which makes it more than usually difficult for the claimant to make an informed 

                                                            
3 See for example, Royal Bank of Scotland v Etridge where the Court of Appeal acknowledged that: “...the 
protection which ought to be afforded to the wife by the provision of independent legal advice has in many cases 
proved illusory”; [1998]2 FLR 842, 846. 
4 See J Wightman, ‘From individual conduct to transactional risk: some relational thoughts about 
unconscionability regulation’ in M Kenny, J Devenney & L Fox O’Mahony, Unconscionability in European 
Private Financial Transactions: Protecting the Vulnerable (Cambridge: Cambridge University Press, 2010). 
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judgment about what is in their interests.  Combined with the element of futurity, this may 
mean…that the precise performance that will be required of the claimant may be contingent 
on uncertain events the occurrence of which is difficult to calculate at the time of entering the 
transaction.”5  Finally, Wightman points to features in the transactions which could be 
described as unequal bargaining power.   
 
The question for contract law is how to frame the specific requirements that the stronger 
party must satisfy in such cases for the contract to be enforceable.  However, I would argue 
that to proceed directly to that question by-passes the more fundamental question which I 
believe the Law Commission must engage with as part of any consideration of legislation in 
this area: whether it is appropriate to embrace the norms of contract law, with all their 
acknowledged inadequacies in the context of intimate relationships, for marital property 
agreements, both in light of the particular risks associated with marital property agreements 
as a type of transaction, and in relation to the prospect that such a shift in the underlying 
paradigm may have significant knock-on effects for family property law more widely.  For 
example, if we reflect on the paradigms explored in the Law Commission’s Discussion Paper 
Sharing Homes, the discussion of property versus relationship perspectives is implicitly 
informed by norms relating to the parties to certain categories of relationships, and the 
distinctive issues raised by their property relationships inter se.   
 
It matters, both in theory and in practice, what the underlying conception of the relationship 
is, and whether that is framed by the dominant values associated with ‘family law’ or 
‘property law’.  Radmacher has altered the underlying paradigm to the extent that it has given 
greater prominence to the norms of choice, autonomy, contract and agreement, and any 
further moves to recognise marital agreements – and particularly to exclude the court’s 
discretion where a valid qualifying agreement is made – will inevitably serve to reinforce that 
direction of travel.   
 
All of this arguable goes to question which have not been explicitly asked in the Consultation 
Paper, although I do note that respondents were invited to think broadly about the 
implications of legislating in this area, and the strengths and weaknesses of the generic 
approaches (para 7.5). 
 
Moving on to consider the specific questions:  
 
8.3 – I am less concerned about the public policy arguments against marital property 
agreements than I am about the dangers of allowing contract-based approaches to take 
priority within the hierarchy of norms.  For that reason, I can support the provisional proposal 
made in 8.3 within the context of the court’s overriding (and primary) duty to ensure fairness 
between the parties.  It is only where the debate moves into the scope of ousting the court’s 
jurisdiction – or, I would say, where contract norms acquire presumptive priority over 
fairness and welfare considerations, even with the court’s jurisdiction – that I become 
increasingly concerned.   
 
8.4 – No, for all the reasons given above, I am not in favour of recognising any form of 
marital property contract that would exclude the jurisdiction of the court in ancillary relief.  
Nevertheless, I will answer the remaining questions so as to feed into the subsequent debate 
should the Law Commission decide to pursue the option of qualifying nuptial agreements. 

                                                            
5 Ibid, p123. 
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8.5 – If we are to have Q-nups, they should contain terms relating only to a narrowly defined 
category of property.  In light of the nature of marriage as an economic partnership, I would 
not distinguish between jointly acquired property, pre-acquired property and gifted property.  
I acknowledge the issues this may present for older couples who have something to lose, but 
am sympathetic to the argument that if such parties do not wish to enter into a state-supported 
economic partnership, there are other options available to them (cohabitation) apart from 
marriage.  The idea of allowing a marriage partnership to become a limited liability inter se, 
to my mind, represents an unjustified erosion of the default principle of the economic unit or 
partnership that is characteristic of marriage (and as reflected in ancillary relief).  This is not 
to say that law ought not to respond to what people want, but the demand for this model of 
marriage partnership appears to be relatively marginal, and generated from a specific 
(privileged) section of society which ought not, in my view, to determine the moral and legal 
norms that govern society as a whole.   
 
On the particular issue of inherited property, I would note, firstly, that the role of inheritance 
for the ‘ordinary’, perhaps older, couple has already, and may increasingly shift over time, 
making it a bit of a red herring in justifications for rules designed to meet the needs of rich 
people that invoke the values of autonomy and choice for the ‘ordinary’ couple.  I would 
make a distinction, however, between real property and a limited category of personal 
‘heirloom’ property.  There is a great deal of research to show that the primary meaning of 
real property inheritance is financial and not ‘special’ property (ie as a home).  This is due to 
a range of factors, from the fact that increased longevity means that inheritance is not 
generally received until the offspring are in late middle age, and have already established 
their own home which they don’t wish to abandon to take up residence in a parental home, to 
the evidence of bequest motivations on the part of parents (which are typically financial 
rather than related to expectations that the home itself will be retained for use and 
occupation).  Indeed, there is a literature on the need for offspring who receive a parental 
home as inheritance to divest it of meaning before they can deal with it as property 
themselves.  In light of this evidence, I do not think it is justifiable to treat inherited real 
property differently from otherwise acquired property.  I do accept, however, the arguments 
in relation to sentimental value in items of personal property which, in light of their use by 
mere possession, don’t invoke the issues that I have described in respect of real property.  
Finally, I understand that arguments are sometimes made concerning the desire to keep intact 
the real property of very large estates: on that point, I would say (and you may quote me on 
this!) that I hope the time has passed when the general law explicitly seeks prioritise the 
needs and desires of the landed gentry over those of the population at large.  
 
8.6 – I would support this, in light of my view that the implications of changes to the law 
governing marital property agreements need to be consider from a broader perspective, and in 
the context of the wider law and policies of ancillary relief.   
 
8.7 – in the event Q-nups were introduced, at a minimum they would have to be valid 
contract to be binding.  In passing, I wonder about the issues this might raise for 
control/management of property subject to such a contract in the course of the relationship 
(both from legal and behavioural perspectives). 
 
8.8 – absolutely not – to do so would be to recognise that vulnerable parties are being 
exposed to unacceptable risks and that they have been abandoned by the law.   
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8.9 – yes, if we are to have q-nups, they must be formally created. 
 
8.10 – Yes, to be enforceable there must be full and frank disclosure. 
 
8.11 – whether parties should be allowed to waive would have to be determined within the 
framework of the regime – I don’t have a clear view on whether there would be a need for a 
separate non-waiver provision, or whether that could be captured within an overriding 
fairness stop-gap.  If (but I hope not) the Law Commission proceed along the lines of a cast-
iron contract, then I would not support allowing parties to waive their rights to non-disclosure 
as I think it would be undesirable to allow potentially vulnerable parties (potentially under 
pressure, from a person or due to the context) to waive the slender protections available under 
the law.    
 
8.12 – I agree with the provisional recommendation. 
 
8.13 – I agree with the provisional recommendation. 
 
8.14 – No, I think legal advice must be independent. 
    
8.15 – I agree with the provisional recommendation. 
 
8.16 – I don’t have a view on this question. 
 
8.17 – I agree with the provisional recommendation. 
 
8.18 – I agree with the provisional recommendation. 
 
8.19 – I prefer option 4, on the basis that if we must have q-nups, I would want to provide 
maximum scope for the courts to achieve fair and flexible outcomes.   
 
8.22 – I would not support delimiting the jurisdiction of family provision based on marital 
property agreements, as to do so would be to reinforce the dominance of contract-based over 
needs-based norms in a context where public policy has identified an entitlement on the part 
of dependent family members.      
 
 
 



CONSULTATION QUESTIONS 
 
INTRODUCTION 
 
8.1  In this Part, we set out our provisional proposals and consultation questions  
 On which we are inviting the views of consultees. We would be grateful for 

comments not only on the issues specifically listed below, but also on any 
other points raised in this Consultation Paper. It would be helpful if, when 
responding, consultees could indicate either the paragraph of this list to which 
their response relates, or the paragraph of this Consultation Paper in which 
the issue was raised. 
 

IMPACT ASSESSMENT 
 
8.2  We would welcome information and comments from consultees on any 

potential impacts of the current law or of reform of the law relating to marital 
property agreements. [paragraph 1.55] 

 
Response 
I am a year old English woman who is planning to marry a man. However 
I am reluctant to enter into marriage until I can be certain that pre-nuptial agreements 
would be upheld. 
 
My partner and I have been together for years and have very different financial 
situations. My partner is currently living in  and has no assets. I live in England 
and have acquired equity in my home which is still mortgaged. 
 
In terms of a pre-nuptial agreement I would be looking to protect these pre-acquired 
assets. 
 
My reasons for doing this are: 
 

 I have previously been in a bad relationship where I lost all my assets and 
walked away with nothing and I do not want to find myself in this situation 
again should myself and my partner divorce.  

 
 
In terms of impact assessment I would be interested if the law commission would 
consider these two points as part of any law reform: 
 

 As my partner would enter the UK on a marriage visa I would like to know if 
this would impact on our ability to take out a pre-nuptial agreement.  

 How will any law reform consider people who have already entered into pre-
nuptial agreements before new legislation is passed. 

 
 
 
CONTRACTUAL VALIDITY AND PUBLIC POLICY 
 
8.3  We provisionally propose that for the future an agreement made between 

spouses, before or after marriage or civil partnership, shall not be regarded as 
void, or contrary to public policy, by virtue of the fact that it provides for the 



financial consequences of a future separation, divorce or dissolution. 
[paragraph 3.84] 
 
Response 
I support this recommendation 
 
 
 

QUALIFYING NUPTIAL AGREEMENTS 
 
8.4  Should a new form of qualifying nuptial agreement be introduced, that 

provides for the financial consequences of separation, divorce or dissolution 
and excludes the jurisdiction of the court in ancillary relief? [paragraph 5.69] 

 
Response 
Yes a new form of qualifying  agreement should be introduced that provides  
for the financial consequences of separation, divorce or dissolution and  
should exclude the jurisdiction of the court in ancillary relief. I also think that  
pre-nuptial agreements entered into before law reform should be upheld. 
 
 
8.5  If so, should such agreements be able to contain only terms relating to 

preacquired, gifted or inherited property? [paragraph 5.70] 
 
Response 
I would fully support this decision. However where an individual has large financial 
wealth (money) I also think this should be able to be protected as well. 
In my mind individuals should be entering into marriage because of love and not 
because of the other person’s financial situation. No party should be able to benefit 
from the pre financial situation of the other party before the marriage was entered 
into. (i.e. their financial situation should not have worsened)  
 
8.6  Should the reform of the law relating to marital property agreements be 

postponed to await a wider review of the law of ancillary relief? [paragraph 
5.72] 
 
 

Response 
I so not think that the law relating to marital property agreements should be 
postponed to wait for a wider review of the law of ancillary relief as I believe currently 
the ability of not being able to enter into a marital property agreement is holding 
couples back from getting married. 
 
 
 
CONTRACTUAL VALIDITY 
 
8.7  We provisionally propose that, in the event that qualifying nuptial agreements 

are introduced, a marital property agreement should not be treated as a 
qualifying nuptial agreement unless it was a valid contract. [paragraph 6.47] 

 
Response 
I support this proposal. I would also ask how the law would uphold agreements  
where the couple have entered into them before law reform without knowing  
the criteria for a valid contract under the new law. 



8.8  Do consultees think that the law relating to undue influence would require 
reform, for qualifying nuptial agreements only, in order to ensure that they 
were not too readily challenged or overturned? [paragraph 6.48] 

 
 
Response 
Yes I think the law relating to undue influence would require reform if it  
prevents the couple from upholding their agreement. 
 
 
 
SIGNED WRITING 
 
8.9  We provisionally propose that, in the event that qualifying nuptial agreements 

are introduced, it should be a requirement that they be made in writing and 
signed by the parties. [paragraph 6.56] 

 
Response 
I agree that qualifying nuptial agreements should be made in writing and signed by 
the parties. 
In my own particular circumstance I would also want to know if the agreement should 
be translated into my partners first language even though he reads and speaks 
English and has done since he was a child. I take note of the Radmacher V 
Granatino case where translation was not done but the agreement was still upheld.    
 
 
 
THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 
 
8.10  We provisionally propose that, in the event that qualifying nuptial agreements 

are introduced, a marital property agreement shall not be treated as a 
qualifying nuptial agreement unless the party against whom it is sought to be 
enforced received, at the time of the making of the agreement, material full 
and frank disclosure of the other party’s financial situation. 
[paragraph 6.74] 

 
 
Response 
I would support this decision as the whole basis of a pre-nuptial agreement between 
couples should be based upon trust and truth. 
 
 
8.11  We ask consultees whether parties should be able to waive their rights to 

disclosure. [paragraph 6.75] 
 
 
Response 
I do not think parties should be able to waive their rights to disclosure 
 
 
  
THE EFFECT OF FAILURE TO TAKE ADVICE 
 
8.12  We provisionally propose that, if qualifying nuptial agreements are introduced, 

a marital property agreement should not be treated as such against a party 



who did not receive legal advice at the time when it was formed. [paragraph 
6.98] 

 
Response 
I agree with this proposal but would also say that legal costs should not be so  
excessive as in not enabling parties to take advice. 
 
  
8.13  We provisionally propose that in order to prove that legal advice has been 

given it shall be necessary to show that the lawyer advised the party against 
whom the agreement is sought to be enforced about: 

 
(1) the effect of the agreement on the rights of that party; and 
(2) the advantages and disadvantages, at the time that the advice was 
provided, to that party of making the agreement. 
[paragraph 6.99] 
 
Response 
I agree with these proposals 
 
 
 
JOINT LEGAL ADVICE 
 
8.14  We ask consultees if they believe that there are any circumstances where the 

statutory requirement for legal advice could be met by having the same 
lawyer advise the two parties. [paragraph 6.104] 
 
 

Response 
I see no reason why legal advise could not be met by having the same lawyer advise 
the two parties. This may be more cost effective to couples. In fact I believe that if the 
lawyer is advising both parties then this supports openness and honesty in the 
parties relationship as they would feel they are entering into the agreement together 
and non one party doing it to another. 
 
 
 
A TIMING REQUIREMENT 
 
8.15  We provisionally propose that, if qualifying nuptial agreements are introduced, 

there should be no timing requirements imposed upon qualifying nuptial 
agreements made before marriage or civil partnership. [paragraph 6.112] 
 
 

Response 
I agree with this decision although personally I would do this earlier rather than later. 
 
 
 
THE CONTENT OF THE AGREEMENT 
 
8.16  We seek consultees’ views as to whether, if qualifying nuptial agreements are 

introduced, there should be any further provision, beyond what we have 
already proposed, about either: 



(1) the formation; or 
(2) the content 
of the agreement. 
[paragraph 6.125] 
 
Response 
I am happy with what has been proposed and do not see the need for any further 
provision regarding formation or content. 
 
 
VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 
 
8.17  We provisionally propose that any variation of a qualifying nuptial agreement 

must comply with all the pre-requisites for the formation of a qualifying nuptial 
agreement. [paragraph 6.128] 
 
 

Response 
I agree with this proposal 
 
 
PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 
INESCAPABLE PROVISOS 
 
8.18  We provisionally propose that, if qualifying nuptial agreements were 

introduced, they should be able to be varied or set aside by the court to the 
extent that: 

 
(1) the agreement made insufficient provision for the children of the family; 
and/or 
(2) the agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where that could 
be avoided by the making of an order in ancillary relief. 
[paragraph 7.16] 
 
 
Response 
I support these points 
 
 
FURTHER SAFEGUARDS: THE OPTIONS 
8.19  We ask consultees to tell us which of the following options they would prefer: 
 
(1) a “cast-iron” model, imposing no safeguards beyond those relating to 
children and to social security; 
(2) provision for the agreement to be able to be varied or set aside by the 
court on the happening of specified events; 
(3) provision for the agreement to be varied or set aside by the court if it 
produced significant injustice; 
(4) provision for the agreement to be varied or set aside by the court to the 
extent that it failed to meet the parties’ needs and to provide 
compensation for any losses caused by the relationship; 
(5) provision for the agreement to be varied or set aside by the court if it 
failed to meet the parties’ needs, narrowly defined. 
[paragraph 7.65] 



Response 
I would prefer option 1 – “cast iron” model 
 
 
 
IDENTIFYING PROPERTY OVER TIME 
 
8.20  We provisionally propose that there should be rules that enable property to be 

identified over time, for the purpose of a marital property agreement, and that 
they should set out the consequences of investment in that property by the 
other party or of the mixing of that property with property of the other party. 
[paragraph 7.75] 
 
 

Response 
I support this proposal 
 
 
8.21  We ask consultees to tell us whether they think that such investment or 

mixing should give rise to shared ownership, or to a right to reimbursement. 
[paragraph 7.76] 
 
 

Response 
If both parties have financial contributed then yes I think it should give rise to shared 
ownership or a right to reimbursement. 
 
 
BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 
(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 
 
8.22  We provisionally propose that, if qualifying nuptial agreements were 

introduced, it should be possible for them to restrict or modify the ability of 
either party to apply to the court for family provision under the Inheritance 
(Provision for Family and Dependants) Act 1975, save insofar as application 
is made for provision for maintenance (as that term is used in the context of 
the Inheritance (Provision for Family and Dependants) Act 1975). 
[paragraph 7.89] 
 
 
Response 
I support his proposal 
 



   

The End of Romance? 

Consultation Paper No 198 

 

         Alec Samuels 
 
 
 

A marital agreement may or may not be legally binding under the law of 

contract, and normal contractual remedies may be available.  Marriage is a status, 

different from all other legal relationships.  In ancillary proceedings arising out of 

separation or divorce the court should be entitled to give such weight as it sees fit 

to a marital agreement, but at the end of the day must be empowered to exercise 

the judicial discretion to do what is right in all the particular circumstances of the 

particular case.  The statutory law could simply be left as it is, marital agreements 

to be interpreted in the light of Radmacher; or further statutory guidance could be 

given to the court.  Though by raising presumptions Radmacher - contract binding 

(if it "qualifies") "unless", is far too prescriptive.  So is White - parties share equally, 

"unless". 

The judgment of Lady Hale in Radmacher is compelling and convincing.   
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Many if not most matrimonial cases nowadays are subject to the mediation 

process.   

Legal agreements and presumptions are unhelpful in mediation.   

Most parties are of limited or relatively limited means and assets, usually 

not really sufficient to maintain two households. 

The non-availability of costs in matrimonial proceedings is a very 

considerable deterrent to contentious family litigation. 

The Matrimonial Causes Act 1973 would be better renamed the Family Act.   

The Matrimonial Causes Act 1973 ss 34-36 need revision and simplification 

in the light of social and judicial developments in recent times.   

The parties cannot, and must not be permitted to, exclude the jurisdiction of 

the court, and this hardly needs to be explicitly stated in legislation.   

 

 

 



  
  
  
   

   

3

Draft  Matrimonial Causes Act 1973 s 25(5) 

As regards any marital agreement, in considering the weight, if any, to be 

attached to any such agreement made between the parties at any time, the court 

may have regard to any material or relevant factors which may include any one or 

more of the following factors, but not to the exclusion of any others the court may 

think right: 

(i) the circumstances in which the agreement was made. 

(a) The bargaining power of the parties. 

(b) The knowledge and understanding of the agreement by the 

parties. 

(c) Disclosure by the parties. 

(d) The free will of the parties, having regard to any pressure, 

undue influence, misrepresentation, fraud or duress. 

(e) The presence or otherwise of independent legal advice. 

(ii) The nature and extent of the matrimonial assets. 
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(iii) The origins of the matrimonial assets, such as premarital, business, 

inheritance. 

(iv) Any change of circumstances since the date of the marital agreement 

particularly any unforeseen contingencies or exigencies. 

(v) The present and future vulnerabilities and needs of the parties. 

(vi) The contributions and sacrifices of the parties. 

(vii) The need to protect public funds. 

(viii) Respect for the principles of equality, sharing, autonomy, and 

fairness. 

(ix) The conduct of the parties shall not be taken into account save in 

very exceptional circumstances. 

If it be said that very few parties get as far as the judge (true enough) the 

parties will negotiate (hopefully with legal advice and assistance) against the 

background of the statute and the guidance given by the judges on the general 

interpretation of the statute. 
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What research is available to the Law Commission, and what research is 

being commissioned, as to the practice "out there" in society?  How many prenups 

and postnups are being made?  In what terms?  Why?  How many disputes are 

there?  Why?  What are the parties' motivations?  Why do they not make prenups 

and postnups?  And if they do, why?  The paper is far too much of a lawyers' 

paper, all legal concepts, fine for commercial law, not appropriate for matrimonial 

ancillary proceedings.   

 

Consultation questions 

8.3. Agree 

8.4. No 

8.6. Possibly 

8.7. No.  The contractual validity or otherwise is simply a factor in matrimonial 

proceedings 

8.8. No.  Undue influence law is satisfactory 
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8.9. Writing helpful but should not be required; but judge unlikely to pay too 

much attention to oral evidence on oral agreement, but that is for him.    

8.10. Non-disclosure a very material factor anyway. 

8.11. No.  Risk of exploitation. 

8.12. Absence of independent legal advice a serious handicap for party relying 

upon the agreement. 

8.13. Matters considered by the judge anyway. 

8.14. No. 

8.15. Agree. 

8.16. No.  Altogether too formal. 

8.17. The judge should make such order as he sees fit. 

8.18. Very relevant factors indeed. 

8.19. Altogether too prescriptive.  The "qualifying" nuptial agreement concept is 

specious, and a false premiss for many of the questions. 

8.20. Unnecessary, too detailed, too prescriptive.  
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8.22. No.  A matter for the judge. 

The consultation paper is obsessed by the premiss that there must be a 

formal qualifying nuptial agreement.  Given that prenups and postnups are to be 

acceptable as evidence and given appropriate weight, why formalise the situation, 

and thereby risk excluding many otherwise perfectly satisfactory agreements.  Just 

leave things to the parties to agree or the judge to decide, in his discretion.   

At a consultation seminar Professor Cooke gave a most learned, informed, 

balanced, lucid, enlightening and genial lecture, which well explained and greatly 

assisted the audience.   

 

Alec Samuels 
BA (Cantab), Barrister 
Formerly JP 
Formerly Reader in Law in the University of Southampton 



 
          
  

 

-----Original Message----- 
From: Communications Law Com  
Sent: 16 March 2011 09:35 
To: Cooke, Elizabeth 
Subject: FW: response to q-nups consultation.  
 

 

     
 
 

 
 
Terry Cronin 
Communications Officer 
Law Commission 
Steel House 
11 Tothill Street 
London SW1H 9LJ 
 
Tel: 020-3334-0255 
Fax: 020-3334-0201 

  
 
-----Original Message----- 
From: John Regan  
Sent: 16 March 2011 00:23 
To: Communications Law Com 
Subject: response to q-nups consultation.  
 
 
 
Professor Cooke, 
 
 
Further to your visit to Cardiff on 15th March 2011, some short points in 
response to the consultation. 
 
I reply from the perspective of a District Judge sitting in Cardiff [11 years] 
and formerly a solicitor in private practice in Bridgend for 20+ years with 
considerable family law experience. 
 
My first concern is the inevitable fact that most reported ancillary relief cases 
relate to 'big money' cases. The true meaning of need as understood by the 
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majority of the population is thus inevitably distorted in such cases. 
 
In my view White and the equal sharing principle has distorted at the more usual 
level, the arguments on need. Inevitably quotes from these cases make their way 
into skeletons, and the advocates appear less capable of putting before the court 
[especially in children cases] the strong needs arguments.  
 
The publicity given to these large and celebrity cases and the inevitable tabloid 
simplistic approach also distorts the public perceptions. Thus the current 
consultation would suggest a 'clamour' for pre-nup or post nup agreements.  
I must say i have not seen such pressure in the day to day case before the court. 
It is also difficult to see a role for such agreements in the 'common' case. I am 
concerned that the headline cases and perhaps the London based lawyers who may 
seek a law change for the rich clients are really pressing for something of 
little use to the general population. That pre nups will be sought in 
inappropriate cases and as with White dilute the needs requirement of the weaker 
spouse, more often than not the wife caring for the children.  
 
The law following the Supreme court recent decision retains the courts discretion 
and as appropriate an agreement can be challenged as stated. The rich clients can 
afford the legal advice on both sides, disclosure of assets which is so vital, 
and proper drafting and execution can take place. But again at the more common 
level I question whether the independent advice will be affordable and available. 
There could be frequent challenges to these agreements opening up another area of 
litigation and cost thus defeating one purpose of such agreements. I recently 
conducted an ancillary case where H and W went to a mediator, reached an 
agreement and even purported to put that agreement with solicitors acting into a 
consent order. Then W discovered lack of disclosure of H true and substantial 
income. I rejected arguments that as an agreement had been reached the order be 
made mainly on the ground of failure of full disclosure. A costly hearing. 
 
I have great difficulty in accepting these agreements should have any impact 
where there are children or disability or other similar reason associated with 
need. Even to allow exclusion of assets such as inheritance [at first an 
attractive proposition] can bring problems where the needs of a party require use 
of some or all of such assets. Again in a recent case a post separation 
inheritance was required to be brought into account to help satisfy needs of the 
other spouse in a case with about £200k of assets.  
Lord Nichols words in White were very helpful in that case.  
 
Many cases are not so much about assets but liabilities. It would be wrong to 
ring fence one spouses wealth by a pre/post nup but leave debts in the name of 
the other with no recourse to his wealth to produce a fair result. 
 
In principle there appears to me to be nothing wrong in parties with full 
independent advice with full disclosure entering an agreement. But the law must 
provide an over arching power to the court to use some or all of the assets 
protected by such agreement if required to achieve fairness to the other spouse 
in meeting the reasonable needs [generously interpreted] of that spouse or any 
child. Such protection to extend only to property value at the time of agreement 
or perhaps specified future asset such as inheritance or maybe even a pension. A 
general 'free for all' with home made agreements etc will likely cause more 
misery than benefit. 
 
Many cases do settle. Section 25 MCA has stood the test of time well. The 
flexibility provided enables the court to do justice. Most cases which do not 
settle without a final hearing have issues relating to disclosure. Much time is 
spent ascertaining the matrimonial cake [or wobbly jelly as often is the case !]. 
The division less controversial. A pre or post nup in most of the day to day case 
I feel will complicate matters and reduce the flexibility. I can see a place for 
the ability to agree with the expectation the court will not go behind an 
agreement in cases such as a second marriage particularly with the older couple 
when children will be unlikely a factor ; as long as they are required to take 
full and independent advice and with disclosure, but even in such cases it is not 
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difficult to see a scenario where even then such as the assets of one spouse 
being depleted, a needs based argument arising.  
 
The above are some 'off the cufff' remarks which may be of some assistance to 
you. 
 
Sincerely, 
 
John Regan. 
 
Cardiff Civil Justice Centre. 
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The response of Mrs Justice Baron in respect of Marital Property Agreements 

1) I have given much consideration to the matters set out in the excellent Consultation Paper 
in respect of marital property agreements. I have a great deal of experience in relation to 
such agreements both in practice (as a Silk and Junior) by drafting them and as a judge in 
considering their fairness. I am conscious that the supposed debate is between (i) the 
rights of individuals to be autonomous and (ii) the need of the State to interfere, in justice, 
to protect them.  

2) Experience has demonstrated to me that:-  

a) nuptial agreements tend to be required by wealthy individuals in circumstances where 
their future spouse is less prosperous;  

b) in most cases they are used by rich men and they are imposed on women who are not 
given much effective choice if they wish to marry; 

c) marital agreements are used primarily as a method to protect and preserve wealth as 
opposed to being a genuine attempt to calculate a fair distribution of assets in the 
event that the marriage does not survive; 

d) the economic power of the wealthier individual usually means that they are in a 
position to regulate the principle terms of the agreement with the result that the other 
party is usually faced with the stark choice of agreeing those terms or not marrying. 

3) These norms cannot be ignored. Consequently, I am not favour of marital agreements 
being regarded as straightforward contracts with effective, equality of bargaining power 
because such an approach flies in the face of reality. When “in love” individuals do not 
have the same perspective and detachment as commercial entities entering into a deal. 
Human foibles and sensibilities should not be ignored.  

4) In the light of these observations I am not in favour of the approach that all marital 
agreements should be regarded as binding per se. I am of the clear view that protective 
measures must be put in place to ensure fairness if the agreements are to be upheld. This 
is not a paternalistic view rather it is essential given the special circumstances in which 
these types of agreements are drawn up.    

5) I accept that the Law must cover all circumstances. Obviously, there will be cases where 
marital agreements are fair and justified particularly where the individuals have similar 
bargaining power – for example, a couple who marry after they have each acquired 
significant wealth and who wish to keep what they have and/or pass it on to their own 
children. That stated, I am particularly concerned to protect the position of women of 
child bearing age who may be substantially disadvantaged by marital agreements in 
circumstances where the birth of children affects their ability to earn.   

6) The difficulty with marital agreements is that no one can predict the future and therefore 
cannot envisage how the marriage will affect them economically. 



7) The majority of safeguards set out in Supporting Families are essential pre-requisites. 
Disclosure is fundamental and proper independent legal advice must be obtained. That 
does not simply mean advice given by a lawyer suggested by the other side. Often the 
fiancé is given a list of lawyers whom he/she should consult. This is not effective as being 
wholly independent advice. I consider that there must be real choice and information – 
perhaps a web-site with links to those who specialise in this field would be useful. 

8) In the analysis which I set out below I am assuming that the payee is female but the same 
logic applies if a man is in the economically weaker position given that it must be 
accepted that there can be no gender discrimination.   

9) Fair agreements would provide stepped provision to take account of the different needs 
that arise over the years that the marriage lasts.  For example, the needs resulting from a 
childless marriage of less than five years will be different from the needs of a woman 
married for 30 years with 3 children. An agreement that provides the same outcome in 
both such circumstances is unlikely to be fair to the latter category of spouse. Where a 
young girl marries having signed an agreement and the marriage lasts two years it may be 
fair to give her a modest capital sum and expect her to become self supporting. But her 
needs at that date will be very different from her needs after years of marriage when she 
has become accustomed to a good lifestyle and cannot earn such sum as would enable her 
to live comfortably taking her married life into account. In the latter case it would not be 
fair to send her back to the life she left behind years before. This is especially so if she 
has children who continue to move between their parents. They should not see their 
Mother pensioned off in reduced circumstances. The same is true for a woman whose 
children are grown up because she remains a parent and will probably become a 
grandparent. 

10)  I consider that the safeguards set out in the Green paper are essential but, even so, I am 
clear that the Court must retain residual power to monitor overall fairness. I am not 
convinced that “manifest” unfairness is the proper test because it is too limiting. The 
criterion should be fairness in the context of the particular circumstances of the case. 

11) The birth of children has to be a trigger for re-assessing fairness, although it should not 
automatically render a fair agreement nugatory. The Radmacher decision left that 
husband in the position of a cohabitant. To my mind that was unfair. A person does not 
stop being a parent when children leave home at age 22 years. As a result of that decision 
Mr Granatino will not have a home or assets at that stage but, hopefully, his children will 
still be part of his life and he may well become a grandparent. I agree with Baroness Hale 
that the decision in that case does not take account of the rights which marriage imports. 
More importantly, the decision will affect and impact upon more women than men. I do 
not believe that it is fair to leave an ex-spouse without a home to enjoy for the rest of 
his/her life – even if that property is held on trust (although the tax complications of trust 
structures should not be minimized) or eventually returns to the payor’s family in some 
other way. 



12) A marriage which takes a woman out of the labour market and/or reduces her career 
prospects is a huge detriment. For many families, being a home maker is seen as a career 
choice for the woman and, if it is, then she needs financial support if the marriage/career 
breaks down. I do not believe the State can afford to permit people to contract out of this 
liability to their ex-spouse and their children. 

13) The final report should give consideration to “mid-nups” which have also become more 
fashionable and the need for similar protective measures. In addition, the matters 
highlighted above suggest that consideration needs to be given as to whether a spouse 
is/should be able to contract out of rights already accrued (which, prima facie, some 
might not consider fair). 

14) There is a case to be able to ring fence monies/assets made before the marriage and/or an 
inheritance subject always to provision for needs overriding that exclusion because 
marriage is a partnership. It took a long time to reach the fairness enshrined in White v 
White and I would not wish marital agreements to be used as means to retrench from the 
Law enshrined in that case and the many that follow.  

15) I am concerned to ensure that consideration is given to the manner in which English law 
melds with foreign law. I agree with the Commission’s view that agreements made and 
enforceable overseas cannot simply be regarded as valid in this jurisdiction - how the 
court responds to such an agreement must depend upon the circumstances in which it was 
made, and these will vary. 

16) To summarise: couples should never be able to contract out of needs (“reasonable 
requirements”) in the context of a particular marriage. I am not in favour of contracting 
out of sharing if such can be established by need. The usual form of pre nuptial 
agreements which prevents sharing is generally unfair, although I can accept a legitimate 
use for pre-nuptial agreements to preserve pre-acquired and inherited property subject 
always to provision for needs. 

17) Reform is required in any event because the decision in Radmacher leaves judges in a 
form of limbo whereas formerly they could regard a pre-nuptial agreement as one of the 
circumstances of the case, now they are directed to apply the agreement and consider it as 
having magnetic force. As a result there has to be a specific finding that the pre-nuptial is 
unfair. This will involve far more court time hearing argument about the circumstances of 
the pre-nuptials in order to “loosen the magnetism”. In practice this creates the worst of 
all worlds.  
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THE LAW COMMISSION’S CONSULTATION PAPER (No 198) ON  

MARITAL PROPERTY AGREEMENTS 

 

RESPONSE OF 29 BEDFORD ROW CHAMBERS 

 

Introduction: 29 Bedford Row Chambers 

1. 29 Bedford Row Chambers is one of the leading specialist sets of family law chambers in 

London  with  52  members  including  eight  Queen’s  Counsel.  Members  of  chambers 

advise  and  act  in  the  full  range of  family  law work. Many members both  advise  and 

assist  in  the drafting of marital  (and  civil partnership) property agreements,  including 

agreements with an  international element; and also advise and act  in cases where on 

the breakdown of marriage one spouse or partner wishes to escape the consequences 

of such an agreement. Senior members of chambers have acted in two of the reported 

cases  in which  the  jurisprudence  concerning  such  agreements  has  evolved  in  recent 

years.  

 

2. As chambers 29 Bedford Row welcomes the Law Commission Consultation Paper No 198 

on marital property agreements. We are glad of the opportunity to respond to it. This is 

a collective response with  input from various members of chambers and the assent of 

all but one member, who is of the view that no change in the law is needed. 

 

Our overall approach 

3. We believe  that  the  law should be changed  to permit couples  to enter  into qualifying 

nuptial agreements. We do not think that this change need or should await a wholesale 

reform of ancillary relief law.  
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4. Our detailed comments below are  intended  to be constructive.  In certain respects we 

differ  from  the  Law  Commission  in  our  approach. On  the  one  hand we  give  greater 

weight  to  the  arguments  from  autonomy;  not  because we  espouse  a  fundamentalist 

libertarian  standpoint,  but  because  we  believe  that  in  a  modern  social  context 

autonomy should be given greater weight than the Law Commission has given it.  

 

5. We question whether  couples embarking on marriage or partnership  really are  ‐ as a 

genus  –  so  vulnerable  to  their  own  short‐sightedness  that  they  need  to  be  treated 

completely differently to other people; or even to themselves in any other capacity. The 

triumph of hope is an ineradicable human trait which is not limited to couples in love. A 

young  singer  entering  into  a  recording  contract or  a  young  chef  taking on  a  lease  in 

order to open a restaurant are as  likely as a young engaged couple to be blinkered by 

hope; and perhaps more likely than a mature couple embarking on a second marriage. 

 

6. The  law of contract, and  in particular  the doctrine of undue  influence, has evolved  to 

give protection to vulnerable people. We suggest below that the Law Commission may 

perhaps  in  one  respect  not  have  given  full  weight  to  how  the  doctrine  of  undue 

influence could be relevant to marital property agreements. 

 

7. On  the other hand we attach  less weight  than  the Law Commission  to  the arguments 

from certainty – both because we doubt whether a high degree of certainty is desirable 

and also whether it is likely to be achievable. We believe that the balance which has to 

be struck between certainty and discretion should as a matter of principle  leave some 

scope for discretion. We also think that English cultural and legal traditions are so firmly 

rooted  in a discretionary approach that any measure which  is enacted is likely to leave 

some scope to judicial discretion.  

 

8. Looking at  the other  side of  the coin, we  fear  that any proposed  law which does not 

leave scope for discretion would be at risk at best of wholesale amendment, probably to 
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the  detriment  of  clarity;  and  at  worst  of  foundering.  We  appreciate  that  the  Law 

Commission  is  not  able  to  enter  into  speculation  about what might  or might  not  be 

politically acceptable but we do not feel inhibited about doing so ourselves. 

 

9. However, we  stress  that  the arguments  respectively  from autonomy and  certainty do 

not present binary choices or anything close to binary choices. There  is  in each case a 

spectrum of possible approaches, and ours are not very far removed from those of the 

Law Commission. We suggest that the courts should retain a limited discretion to depart 

from an agreement if not doing so would lead to serious injustice. 

 

10. We are aware that particularly on the question of autonomy the Law Commission has 

had  available  a  range of material which we do not have. One example of  that  is  the 

forthcoming  book  Marital  Agreements  and  Private  Autonomy  in  Comparative 

Perspective, Ed.  J.  Scherpe,  to which  reference  is made  at  a number of places  in  the 

Consultation Paper. We recognise that our collective experience, though considerable, is 

no substitute for that material.  

 

11. We  feel  strongly  that  the  scheme  for  binding  agreements  should  be  as  simple  as 

possible.  In some areas  (such as tracing assets which are reinvested) this may be very 

difficult.  But we  feel  that  simplicity  should  always  be  a major  consideration  and  our 

suggestions are made with this in mind. 

 

12. Before  we  turn  to  the  specific  questions  which  are  raised,  we  would  like  to  pay  a 

heartfelt tribute to the depth and breadth of the Consultation Paper. The treatment of 

property agreements  in  the English context,  in  the wider common  law context and  in 

the European context  is penetrating. In addition there are many acute observations on 

wider  aspects  of  ancillary  relief  law.  The  analysis  of  the  compensation  principle  at 

Paragraphs 2.56 – 2.58 is a good example. 
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CONSULTATION QUESTIONS 

 

IMPACT ASSESSMENT We would welcome  information and comments  from consultees on any 

potential  impacts  of  the  current  law  or  of  reform  of  the  law  relating  to  marital  property 

agreements. 

 [paragraph 1.55] 

 

Response.  This  question  is  in  our  view  correctly  focused  because  it  makes  clear  that  not 

changing  the  law will have an  impact  just as  changing  it will. Each  impact  is very difficult  to 

assess but we suggest much weight should be given to the continuing isolation of English law if 

no change is made. 

 

CONTRACTUAL VALIDITY AND PUBLIC POLICY 

We provisionally propose  that  for  the  future an agreement made between spouses, before or 

after marriage or civil partnership, shall not be regarded as void, or contrary to public policy, by 

virtue of the fact that it provides for the financial consequences of a future separation, divorce 

or dissolution.  

[paragraph 3.84] 

 

Response. We  think  this  is  clearly  right.  The  rule  of  public  policy  has  become  quaintly  old‐

fashioned, as can be tested by  looking at  it  in the context of civil partners. The  idea that  it  is 

contrary  to public policy  for civil partners  to enter  into an agreement which provides  for  the 

financial consequences of a future separation only has to be articulated for its absurdity to be 

revealed. 

 

QUALIFYING NUPTIAL AGREEMENTS 
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Should a new form of qualifying nuptial agreement be introduced, that provides for the financial 

consequences of separation, divorce or dissolution and excludes the  jurisdiction of the court  in 

ancillary relief? 

[paragraph 5.69] 

 

Response. Yes. Marriage is a contract – see e.g. Margaret, Duchess of Argyll (Feme Sole) v Duke 

of Argyll and Others [1965] 1 All ER 611 per Ungoed‐Thomas J at 619G. The question is whether 

(and  if so  in what circumstances) financial terms should be able to form part of that contract.  

We  firmly believe  that  the  time has  come  for English  law  to  fall  into  line with  almost every 

other legal system in making this possible. 

 

If so, should such agreements be able to contain only terms relating to preacquired, gifted or 

inherited property? 

[paragraph 5.70] 

 

Response. No. We accept that this  is an area of special concern  for some couples and  that  it 

should be open to them to have a limited agreement of this kind. However, we do not see why 

agreements  for all couples  should be  limited  to  these categories of property. We do not  see 

that limited agreements of this kind hold any universal attraction. Indeed we think that in some 

cases they could have very unfortunate consequences:‐ 

 Preacquired,  gifted  and/or  inherited property would  in many  cases  constitute  the 

bulk of  the assets. Contrary to Paragraph 5.58, exclusion of such property could  in 

those cases prima facie lead to hardship or social cost. 

 Giving effect  to such agreements at  the end of a  long marriage would be  likely  to 

raise tracing problems of the kind addressed at Paragraph 7.67 of the Consultation 

Paper under the heading ‘Identifying Property Over Time’. Couples who are (a) in a 

position  to  and  (b)  choose  to  keep  such  assets  wholly  separate  are  surely  in  a 

minority. Suppose one  spouse  inherits a holiday cottage. The more normal course 

will  be  either  that  both  spouses will  then  contribute  to  the maintenance  of  that 
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property in money and/or in kind; or that the property will be sold and the proceeds 

applied to other family purposes. 

 Particular difficulties could arise if both spouses have received an inheritance or gift. 

Suppose that since the agreement was entered into H has inherited a holiday home 

which has been retained and W has  inherited cash which has been used for school 

fees. How is effect to be given to the agreement? 

 A partial agreement would not give any certainty since there would still be scope for 

disagreement  over  any  other  resources  and  in  the  last  resort  a  discretionary 

resolution of such a disagreement. 

 

Should the reform of the law relating to marital property agreements be postponed to await a 

wider review of the law of ancillary relief? 

[paragraph 5.72] 

 

Response. No. This would be an ideal solution but we fear that there would be a risk of aiming 

too  high  and  achieving  nothing. We  think  that  binding  agreements  could  be  grafted  onto 

existing ancillary relief law and that wholesale reform, which would almost certainly be hugely 

controversial, may have to wait. 

 

CONTRACTUAL VALIDITY 

We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a 

marital property agreement should not be  treated as a qualifying nuptial agreement unless  it 

was a valid contract. 

[paragraph 6.47] 

 

Response. We think this is plainly right. 
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Do consultees think that the law relating to undue influence would require reform, for qualifying 

nuptial  agreements  only,  in  order  to  ensure  that  they  were  not  too  readily  challenged  or 

overturned? 

[paragraph 6.48] 

 

Response. It seems curious in principle that one category of contracting parties should uniquely 

be deprived of part of  the protection afforded  to all others. We are not  convinced  that  it  is 

necessary  to  go  down  this  route  since  in  most  cases  of  presumed  undue  influence  the 

presumption would be readily rebutted by the fact that legal advice had been taken. However, 

if (as we suggest below) it will be possible to waive the right to obtain independent legal advice, 

it would be right that the protection of presumed undue  influence should remain available  in 

such cases. 

 

We  also  feel  that  restricting  the  doctrine  of  undue  influence  in  relation  to  qualifying 

agreements would lead to anomalous consequences:‐ 

 The protection of presumed undue influence would remain available to couples who 

were  cohabiting  or  otherwise  in  an  intimate  relationship,  but whose  agreements 

were not qualifying nuptial agreements. 

 If  a  nuptial  agreement  fails  for whatever  reason  to  be  a  qualifying  agreement,  it 

could nevertheless be taken into account as part of the circumstances of the case as 

under  the present  law.  It would be  very  anomalous  if presumed undue  influence 

could be relied on in relation to a non‐qualifying agreement but not in relation to a 

qualifying agreement. 

 

SIGNED WRITING 

We provisionally propose that, in the event that qualifying nuptial agreements are introduced, it 

should be a requirement that they be made in writing and signed by the parties. 

[paragraph 6.56] 

 



8 
 

Response. We fully agree. 
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THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 

We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a 

marital property agreement shall not be  treated as a qualifying nuptial agreement unless  the 

party  against whom  it  is  sought  to  be  enforced  received,  at  the  time  of  the making  of  the 

agreement, material full and frank disclosure of the other party’s financial situation. 

[paragraph 6.74] 

 

Response. We  see  the  attraction  of  a  requirement  of material  full  and  frank  disclosure  (as 

explained  at  Paragraph  6.72)  but we  fear  that  it  is  likely  to  open  the  door  to  troublesome 

litigation.  In order  to enquire  into whether  a particular omission had been material,  a  court 

might be dragged into exploring not only the financial position of the parties at the time of the 

breakdown but also their position at the time of the agreement. This  is something which the 

courts try to avoid under the present law for what seem to us to be obviously good reasons. 

 

We are aware of agreements where the nature and ambit of disclosure has given rise to more 

difficulty than the operative terms of the agreement: e.g. where one spouse is the beneficiary 

of extensive family trusts and the trustees are reluctant to allow the extent of the trust assets 

to be disclosed.  

 

We  suggest  that  the  requirement  should be  to give disclosure “sufficient  to enable  the other 

party  to  give  informed  consent  to  the  agreement”.  In  a  case  such  as  Radmacher where  the 

husband  knew  that  the wife was  very wealthy  and was  not  concerned  to  know more,  this 

elastic approach could mean no disclosure. At the other extreme one party could insist on full 

and frank disclosure. The extent of the requisite disclosure would become one of the matters to 

be agreed. 

 

We ask consultees whether parties should be able to waive their rights to disclosure. 

[paragraph 6.75] 
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Response. We have addressed this in our response to the previous question. We think there is 

no perfect answer to the question of the extent of disclosure, but that our proposal is the least 

bad. 

 

THE EFFECT OF FAILURE TO TAKE ADVICE 

We  provisionally  propose  that,  if  qualifying  nuptial  agreements  are  introduced,  a  marital 

property agreement  should not be  treated as  such against a party who did not  receive  legal 

advice at the time when it was formed. 

[paragraph 6.98] 

 

Response. We  think  this  goes  too  far. We  have  in mind  the  observations  of Wilson  LJ  in 

Radmacher in the Court of Appeal about the husband’s failure to take advice  in that case. We 

do not think that failure to take advice should be a Get Out of Jail Free card which automatically 

enables a party to resile  from an agreement the meaning and effect of which they may have 

understood perfectly well.  

 

However,  we  agree  that merely  having  an  opportunity  to  take  advice  is  too  vague  and  is 

inadequate.  We  suggest  as  a  compromise  that  there  should  be  a  proviso  to  the  Law 

Commission’s formula such as “unless that party has expressly waived the right to obtain legal 

advice”. Again, we accept that this is not an ideal solution but suggest that it is the least bad. It 

would also cater for the situation raised at Paragraph 6.96 where the agreement is partial. 

 

We  provisionally  propose  that  in  order  to  prove  that  legal  advice  has  been  given  it  shall  be 

necessary to show that the lawyer advised the party against whom the agreement is sought to 

be enforced about: 

(1) the effect of the agreement on the rights of that party; and 

(2) the advantages and disadvantages, at the time that the advice was provided, to that party 

of making the agreement. 
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[paragraph 6.99] 

 

Response. Any  competent  lawyer will have  given  advice  about  these matters. However,  the 

Law Commission’s  formula seems  to put  the onus on  the party who  is seeking  to uphold  the 

agreement to show that the other party was adequately advised. We think that  is wrong, and 

that  it should be for a party who claims to have received  inadequate advice to raise that and 

prove it. 

 

We are also concerned about spelling out what advice the lawyer must have given. For example 

the advice might have been given in a country where it was not the practice to certify its nature 

and extent at the time of the agreement. The lawyer who advised might be dead and his or her 

file  not  available.  We  think  it  is  important  to  bear  in  mind  that  the  enforceability  of  an 

agreement may be considered  (a) many years after  the agreement was  reached, and  (b)  in a 

different  jurisdiction. More  generally we  are  concerned  that  this  formula would  give  rise  to 

nitpicking arguments about the exact extent of the duty to advise: for example on the meaning 

of “the effects of the agreement”, a phrase which could be interpreted in more than one way. 

 

As with disclosure we suggest a more general formula: a party to an agreement should have to 

show that the advice which they had received was such that they were not in a position to give 

informed consent to the agreement.  

 

JOINT LEGAL ADVICE 

We  ask  consultees  if  they  believe  that  there  are  any  circumstances  where  the  statutory 

requirement for legal advice could be met by having the same lawyer advise the two parties. 

[paragraph 6.104] 

 

Response. We feel that some provision to this effect is necessary if only because, as is pointed 

out  at  Paragraph  6.100,  this  is  the  norm  in  most  European  jurisdictions.  However,  our 

experience  suggests  that  all  too  often  in  Europe  (and  in  contrast  to  what  happened  in 
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Radmacher),  the notary does not give any  real advice and may well not  feel  inhibited by an 

inability  to  speak any  language which one of  the parties understands. The notary  sometimes 

seems to feel that his or her duty  is owed only to the spouse whom he or she already knows 

and to that spouse’s family. 

 

These are important practical difficulties, but they would be met by our suggested formula for 

our proposed standard of care in giving advice, namely that it must be sufficient to enable the 

recipient  to give  informed consent. A spouse who had had no  language  in common with  the 

notary  (or other single adviser) would have no difficulty  in escaping  the consequences of  the 

agreement, at least in England. 

 

A TIMING REQUIREMENT 

We provisionally propose that, if qualifying nuptial agreements are introduced, there should be 

no timing requirements imposed upon qualifying nuptial agreements made before marriage or 

civil partnership. 

[paragraph 6.112] 

 

Response. We agree. In response to Paragraph 6.114 we also feel that no timing requirements 

are needed in relation to post‐nuptial agreements. 

 

THE CONTENT OF THE AGREEMENT 

We seek consultees’ views as to whether, if qualifying nuptial agreements are introduced, there 

should be any further provision, beyond what we have already proposed, about either: 

(1) the formation; or 

(2) the content 

of the agreement. 

[paragraph 6.125] 
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Response.  In relation  to  formation we  feel  that a  requirement of  fair process  is unnecessary. 

The ambit of the doctrine of undue influence is already wide: “The doctrine of undue influence 

is capable of extending  to a situation where  the wrongdoer,  for his own  reasons, wanted  the 

complainant to deal with a third party.”   Halsbury’s Laws Vol. 16(2) Title Equity #417. The only 

case cited  in support of this proposition  is Naidoo v Naidu  (Times) 1/11/00 where  it was held 

that  the Claimant had entered  into a  transaction with a  third party as a  result of  the undue 

influence  of  her  son  in  law.  Blackburne  J  held  that  “Provided  that  the  transaction was with 

someone  in  whose  favour  the  wrongdoer  could  have  personal  reasons  for  wanting  the 

complainant to deal, the doctrine was capable of applying.” 

 

We therefore respectfully question whether it is right to say (at Paragraph 6.121) that there is 

no similar protection within the broader law of contract. If Naidoo is correctly decided, it seems 

highly relevant to the type of cases discussed at Paragraphs 6.117 – 6.119. However, we are not 

unduly concerned about  the possibility of collusion canvassed at Paragraph 6.121. The courts 

are used to self‐serving claims and will be astute to guard against abuse.   

 

So  far as  content  is  concerned we  feel  that  couples  should  in general  (and  subject  to  issues 

canvassed elsewhere  such as provision  for  children and  recourse  to public  funds) be able  to 

agree any matters relating to finance. They should also be able to agree:‐ 

 Jurisdiction  and  forum:  for  instance  that provided  that  the  courts of  England  and 

Wales  are  able  to  entertain  such  proceedings  at  the  relevant  time,  those  courts 

should have exclusive jurisdiction over any proceedings arising out of the marriage. 

In  international marriages, avoidance of a  jurisdiction and/or forum dispute can be 

an important goal of an agreement. 

 To commit themselves to mediation or other forms of ADR as a first step in resolving 

any  disputes which may  arise.  This  is  consistent with  public  policy.  Such  a  clause 

would not purport  to exclude  the  jurisdiction of  the courts but  it could have costs 

consequences if not followed. 

We do not feel that any specific provision is needed to exclude or control ‘washing‐up clauses’. 
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We provisionally propose that any variation of a qualifying nuptial agreement must comply with 

all the pre‐requisites for the formation of a qualifying nuptial agreement. 

[paragraph 6.128] 

 

Response. We agree for the reasons set out at Paragraph 6.127. 

 

PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 

INESCAPABLE PROVISOS 

We provisionally propose that, if qualifying nuptial agreements were introduced, they should be 

able to be varied or set aside by the court to the extent that: 

(1) the agreement made insufficient provision for the children of the family; 

and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both parties dependent 

upon state benefits in circumstances where that could be avoided by the making of an order in 

ancillary relief. 

[paragraph 7.16] 

 

Response. We agree that these are inescapable provisos. 

 

FURTHER SAFEGUARDS: THE OPTIONS 

We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast‐iron” model, imposing no safeguards beyond those relating to children and to social 

security; 

(2) provision for the agreement to be able to be varied or set aside by the court on the 

happening of specified events; 

(3) provision for the agreement to be varied or set aside by the court if it produced significant 

injustice; 
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(4) provision for the agreement to be varied or set aside by the court to the extent that it failed 

to meet the parties’ needs and to provide compensation for any losses caused by the 

relationship; 

(5) provision for the agreement to be varied or set aside by the court if it failed to meet the 

parties’ needs, narrowly defined. 

[paragraph 7.65] 

 

Response.  Clearly  this  is  one  of  the major  issues  to  be  decided  if  binding  agreements  are 

introduced:‐  

(1) We do not  think  that a  ‘cast‐iron’ model  is appropriate. The balance between 

certainty  and  discretion  has  to  be  struck  at  some  point  along  the  road  to 

discretion.  In European property regimes the potential unfairness of  their cast‐

iron  nature  is mitigated,  at  least  to  some  degree,  by  the  right  to  apply  for 

maintenance. However,  if binding agreements are  to be  introduced  in England 

which  can  include  regulation  of  maintenance  obligations,  a  cast‐iron  model 

would lead to unacceptable injustice in some cases. 

(2) Nor do we think that the ‘specified events’ route is helpful. There are too many 

uncertainties in life and any attempt to provide for future specified events in an 

agreement is likely to lead to a very long agreement which may nevertheless fail 

to provide for what actually happens. 

(3) We  are  attracted  to  the New  Zealand model where  an  agreement  can be  set 

aside on the basis that giving effect to it would cause serious injustice (Paragraph 

7.40). We  acknowledge  that  this  reintroduces  discretion but  feel  that  ‘serious 

injustice’  is a sufficiently high hurdle – much higher than mere ‘unfairness’ – to 

give a reasonable degree of certainty. We would be interested to know how this 

has worked in New Zealand – how many agreements have been challenged and 

with what degree of success. 

(4) We feel that any argument that giving effect to an agreement would fail to meet 

a party’s needs or to provide adequate compensation can and should be raised 
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in  the  context  of  serious  injustice.  Experience  of  present  ancillary  relief  law 

shows  that  the proper  level of needs  is one of  the most contentious  features: 

huge  energy  and much  cost  and  time  are devoted  to  competing  budgets  and 

property  particulars  in  a  high  number  of  cases.  A  hurdle  of  serious  injustice 

would leave the door open for arguments based on needs and/or compensation, 

but would provide a  focus  for  resolving  such  issues and would discourage  too 

ready a resort to court. 

(5) We feel that the criterion of serious injustice would be the best way of achieving 

the goal of narrowly defined needs. 

 

IDENTIFYING PROPERTY OVER TIME 

We provisionally propose that there should be rules that enable property to be identified over 

time, for the purpose of a marital property agreement, and that they should set out the 

consequences of investment in that property by the other party or of the mixing of that property 

with property of the other party. 

[paragraph 7.75] 

 

Response. We agree that there must be rules to enable a tracing process to take place. We feel 

that devising rules which appropriately balance fairness and certainty is a major challenge. We 

agree that S v S [2007] 1 FLR 1496 is not a helpful starting point. We would want to know more 

about how this issue is approached in other jurisdictions before giving specific suggestions. 

 

We ask consultees to tell us whether they think that such investment or mixing should give rise 

to shared ownership, or to a right to reimbursement. 

[paragraph 7.76] 

 

Response. We feel that this should in principle depend on what the parties had in mind. We 

think that most couples, when they share their finances, see this as a process of joint 

investment; but that in some cases provision of funds might have been regarded as a loan. 
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However, we recognize the risk of opening agreements up to the kind of minute historical 

enquiries which bedevil disputes between unmarried couples about property ownership. We 

incline towards a rebuttable presumption in favour of shared ownership. 

 

BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 

(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 

We provisionally propose that, if qualifying nuptial agreements were introduced, it should be 

possible for them to restrict or modify the ability of either party to apply to the court for family 

provision under the Inheritance (Provision for Family and Dependants) Act 1975, save insofar as 

application is made for provision for maintenance (as that term is used in the context of the 

Inheritance (Provision for Family and Dependants) Act 1975). 

[paragraph 7.89]# 

 

Response.  Yes,  this  seems  to  us  a  natural  consequence  of  the  overall  scheme  of  binding 

agreements. 



As marriage vows include the promise to share all property and loving 
support life-long it seems inappropriate to plan for failure at the very 
time when preparing to make that promise real. Indeed the very existence of 
a pre-nup. implies reservations (usually on one side of the marriage only) 
which negate the very promises which are the heart of marriage. 
 
The law as it stands provides for proper support for both partners where the 
promises have failed and that surely is the only appropriate time to plan 
for life after failing the solemn promises made in the wedding. 
 
It is unfortunate that the relationship may reached a point where amicable 
agreement on division of resources is not possible but I suspect that many 
pre-nuptual agreements will be contested after the fact, especially where 
there are dramatic difference in circumstances.  
 
As an Anglican Priest I marry many couples and with them all I urge total 
commitment to making the marriage work, without mental reservations. I am 
aware that many will say that financial contract need not imply any 
reservation, but most would agree that for many they do in fact imply just 
that. 
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I attended the lecture given by Professor Cooke at Cardiff 
University on 15th March 2011. My thoughts on the proposals were as 
I stated from the floor, and as requested they are repeated below.  
 
1 Considerable interest has been expressed in the national 
press about high profile decisions reached by the senior courts in 
matrimonial cases that have little or no significance to the ordinary 
members of the public, the majority of whom only have at most a 
home a pension and possibly some savings. A large number of those 
parties today have significant debt. Sitting as a district judge of 
some 17 years I have found the bulk of a couple's assets are 
spent in the course of the marriage in providing clothing and feeding 
the children, and paying the mortgage. Capital acquired has been 
achieved because of the rise in house prices.  
 
2 Where the Commission's consultation is becoming mildly relevant is 
in a very few cases of 2nd marriages where each party has brought 
assets into the second marriage which eventually flounders, and the 
courts have to divide up the final assets. In such cases we 
generally find the assets are clearly identifiable especially if the 
2nd marriage is short. If there is a death of one of the parties 
in a second marriage a will should have been made - but we cannot 
make everyone be prudent and conscientious about putting their 
affairs in order. In any event any dependant relative may have a 
course of action under the inheritance provisions irrespective of the 
current position or proposed marital agreements.  
 
3 The provision of any pre or post nuptial agreement will not 
prevent litigation as we will end up with satellite disputes as to 
their enforceability. Under the existing MCA 1973, the courts have a 
wide discretion which allows ' Fairness' to be considered. 
 
4 All our cases are fact sensitive. The big money cases are 
few and far between in comparison with the usual case in the county 
court, and the factors of the big money cases are of little or no 
relevance. The ordinary person does not have huge capital funds and 
prenuptial agreements would be of no interest to them. The courts do 
not have any magic solutions and we cannot get two pints out of a 
pint pot. A prenuptial agreement will not be of any help the vast 
majority of the public. 
 
4 It is impossible to legislate for every scenario that may 
occur. The weight we have to give the factors in achieving 
fairness have been given a very good pointer in the recent decision of 
Radmacher v Granatino by a strong court. Time needs to pass for that 
judgement to be considered and absorbed by the professions. In a 
discussion that took place in Cardiff University following a talk by 
Mostyn [ J ] on this very topic on 9th February, none of those who 
spoke from the floor mentioned fairness, but spent the time 
attempting to reconcile the various decisions over the years and 
explaining the thought processes at the time each decision was made. 
But as society evolves and changes so does the law and this has 
been achieved by the Supreme Court in the Radmacher decision above. 

E-mail Message

From: North, District Judge AT 
To: LAWCOM Property and Trust 

Cc:
Sent: 23/03/2011 at 18:00
Received: 23/03/2011 at 18:00
Subject: Marital Property Agreements

Page 1 of 2

08/05/2013file://H:\TRIM\TEMP\CONTEXT.3776\t0MZT5EG.html



Should that decision give rise to numerous anomalies only then should 
substantive legislation be considered. 
 
5 Of more concern should be the law of cohabitation which is 
giving rise to more and more claims. I provided [ as the then 
chairman of the family sub committee of the Association of District 
judges ] a detailed response on 30th September 2006 to the Law 
Commission paper on cohabitation, and nothing has been taken forward. 
In these times of austerity would it be better to address this problem 
and of enforcement of child support which effects a greater number of 
the population than pre and post nuptial agreements? Legislating for 
the benefit of a small minority who have significant assets and who 
can afford the costs of litigation is a misuse of public funds. What 
next? A consultation paper on the restitution of conjugal rights? 
 
Tony North 
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EXECUTIVE SUMMARY 

The Family Law Society strongly endorses the thrust of the Law Commission Consultation 

Paper No. 198 regarding private ordering of personal relationships through Marital Property 

Agreements (MPA). 

We feel that competent adults are entitled in a liberal democracy to full freedom to take 

responsibility and inherent risks in personal relationships through MPAs in full conformance 

with Contract Law for those relationships which have requisite complexity or financial 

magnitude to warrant associated legal costs including the normal range of procedural legal 

considerations regarding: 

 Formal written notarized Agreement; 

 Full and frank disclosure of material issues; 

 Independent attested legal advice; 

 Prudent safeguards against misrepresentation, fraud, duress, coercion; 

 Protection through specific criteria for fairness and unconscionability. 

Furthermore, we propose: 

 Ability for private ordering via any recognised business vehicle or partnership vehicle; 

 Freedom of inclusion/exclusion of  assets and liabilities subject to contract and 

commercial law provisions including: gifts, inheritances, wind‐falls, personal injury or 

commercial settlements, pensions; 

 Ability to contract in/out of spousal support; 

 Ability to contract terms of child maintenance providing they do not fall below legally 

designated minimum level of well‐being; 

 Default provisions in family law in the absence of an MPA, or failure  to incorporate 

specific issues in MPA; 

 Availability of library of MPA templates to facilitate MPA arrangements at minimum 

cost. 

 Continuing with MPA implementation while initiating parallel reforms in family law to 

establish liberalised default provisions. 
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INTRODUCTION  

 

GENERAL  

We are pleased to submit our response to the Law Commission Consultation Paper No. 198 

entitled Marital Property Agreements, and commend the Commission for the rigorous analysis 

therein. 

Our response is organised in two parts: 

 Principled perspective analysis along multiple dimensions: political, historical, legal, 

economic, and social 

 Itemised response to questions contained in Consultation Paper. 

FAMILY  LAW  SOCIETY‐ WHO  ARE  WE? 

Family Law Society (FLS) is dedicated to equality and good practice in the Family Courts. It has 

a two‐fold focus: 

 Provision of free emotional and legal support to individuals in family court ranging 

from counselling to case management; 

 Advocacy and lobbying for substantive changes in family law and support services 

centred on the: 

o Rebuttable presumption of equal/shared parenting; 

o “Best Interests of the Child” standard based on primacy of parental rights and continuity 

of relationships for the child as core embodiment of doctrine of parens patriae; 

o Gender equality both in law and under the law; 

o Recognition of Domestic Violence as a genderless dysfunction requiring both therapeutic 

and legal intervention; 

o Incorporation of UN provisions on parental rights and state obligation to nurture the 

family unit. 

FLS was founded in the UK in 2004 and currently has branches in 3 countries. 

Our publication, Family Court Crisis in the United Kingdom (click here), was presented at the 
House of Commons in January 2010. 
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PERSPECTIVE 

 

POLITICAL  PHILOSOPHY:  INDIVIDUALISM VS.  STATISM 

The recorded political discourse of civilization has sought to define the appropriate relationship 

of individual to the state within a spectrum bracketed by individualism characterised by 

classical liberalism and modern libertarianism and statism characterised by social democracy, 

socialism or communitarianism. Post‐war Europe has embraced social democracy until very 

recently with the realization that the modern nanny state is simply unaffordable. 

Western democracies thus find themselves in post‐recessionary economic retrenchment in 

which overweening state paternalism is in retreat with exhortations for greater individual self‐

reliance and assumption of responsibility for personal affairs. 

The degree of the shift from social to liberal democracy has yet to be determined, but it is 

apparent that the shift is being driven by fundamental economic realities rather than any 

political ideologies. Simply stated, social democracy has priced itself out of the market‐ at least 

for the foreseeable future. 

We note that the MPA (Marriage Property Agreement) Consultation Paper is in tune with 

contemporary realities with its subtextual theme of greater individual responsibility without 

reliance on former partners to insure each other against all the vagaries of life. We concur in this 

view. 

HISTORICAL PERSPECTIVE ON FAMILY  LAW 

Current family law reflects a Victorian paternalism in which women were not deemed to be 

constitutional equals,  had limited education and employment prospects, could not vote, and 

had limited economic  or inheritance rights. Despite enfranchisement, legal equality, and equal 

economic prospects, family law remains mired in the past so that women in the modern era are 

treated as defacto legal incompetents to be protected from exploitative males. The resulting 

gender disparity in family law has resulted in a plethora of unintended consequences which 

form the legal backdrop to this consultation paper, as amplified below. 
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The essence of the contemporary MPA issue was captured by Rasmusen1 in 1997: 

In the past, it was clear why few people in England and America executed a marital contract. 

Religious and social norms defined a ʺmarriageʺ and the gender roles within a marriage. The 

law did not allow contractual variations out of keeping with the religious and social norms. As 

a matter of public policy, it was thought that the interests of society required the fostering of a 

certain type of marriage,  in  the  interests of child rearing and stability, and  the desires of  the 

individual needed  to be subordinated to social order. Thus, social norms, religious rules, and 

legal doctrine prevented people from entering into a marriage agreement that might allow easy 

dissolution or unusual roles. Some of the reasons why it was once difficult to contract out of a 

traditional  marriage  are  clear.  But  many  of  those  restraints  on  individual  liberty  have 

weakened or disappeared. Prevailing opinion has changed. Although still  limited, a marriage 

today  is  considered much more  a matter  for  the  two  parties  concerned,  not  for  society,  to 

structure.  Yet  few  people  entering  their  first  marriage  memorialise  their  shared 

understandings, obligations, and aspirations by contract. The rarity of individualised contracts 

is partially explained by  inertia and partly by  lack of awareness that being bound by marital 

contracts can be a good thing  for both parties. But another reason  is that no one can be sure 

that courts will enforce the contracts. The law has not kept pace with societal sensibilities. The 

freedom valued by society and offered by expanded social norms is not enabled by the law. 

CONSTITUTIONAL/LEGAL  PERSPECTIVE  

Whereas the family unit was historically viewed as an autonomous institution free from state 

intrusion, the modern era has seen progressive state encroachment into family affairs via 

unchallenged parens patria expansion of state rights. Thus, we have arrived at a juncture where 

parents arguably no longer have rights to their own children, but only responsibility to look 

after them as wards of the state.  

Moreover, women are treated as legal incompetents under family law requiring de facto state 

protection as wards of the state also (sometimes termed brides of the state). Historical common 

law rights under which family law was adjudicated have been merged with the law of equity in 

the Judicature Act, 1873 irretrievably muddying the basis for family law in hindsight while 

removing the protection of jury trials, resulting in a legal vacuum ripe for modern ideological 

exploitation‐ a feat made easier by parliament abdicating its responsibility by empowering the 

judiciary with unfettered discretion in matters of family law.  

Few would disagree with the premise that the family law system is “broken” and that the “rule 

of law” as the basis of the historical Social Contract is in serious disrepute. The nature of the 

                                                                 

1 Rasmusen E. and Stake J, ”Lifting the veil of Ignorance: Personalizing the Marriage Contract”. Indiana Law Journal, 

1998. (online: http://www.rasmusen.org/published/Rasmusen_98.ILJ.marriage.pdf ) 
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legal discussion is beyond the scope of this document. In the interests of brevity, we simply 

assert that, from a constitutional/legal perspective, the core of the issue lies in state usurpation 

of parens patriae authority and constitutional property rights as the basis for the current two‐

tiered family law system. 

Starting with the groundbreaking work of Nobel Laureate Gary Becker who established the 

field of Family Economics in the 1970’s, the intersection of Law and Economics with Marriage 

and Divorce has rapidly evolved as a modern discipline. While the debate is far from settled, 

what is clear is that the very nature of family law has a profound income on relationship 

formation, duration, and dissolution, often with undesirable options available for individuals 

and unfortunate unintended consequences for the state2. 

Hence, until such time as family law undergoes substantive reform, we posit that a rational 

person seeking a marital relationship would naturally wish to contract out of family law by 

maximal private ordering within a Marital Property Agreement (MPA) secured under Contract 

Law as a safe legal harbour for both parties. 

ECONOMIC  PERSPECTIVE 

We note that the current recession has served to brink the social cost of family breakdown into 

sharp perspective, and that Minister are increasingly drawing attention to the substantial drain 

on state coffers.  

Of course, economic consequences of divorce/separation extend to all realms of society. 

Preliminary analysis of the societal costs of family breakdown in several western democracies 

suggests the number may be in the range of 1‐3 % of GDP (Gross Domestic Product). This 

                                                                 
2  The following references illustrate the unique perspective provided by Law and Economics: 

Smith, I. "The Law and Economics of Marriage Contracts", Journal of Economic Surveys, Volume 17(2), 

pp.201‐225, April 2003” online: 

http://econpapers.repec.org/article/blajecsur/v_3a17_3ay_3a2003_3ai_3a2_3ap_3a201‐226.htm  

Clark S.  “Law, Property, and marital dissolution”, Working Paper, University of Edinburgh, School of 

Economics, 1998. Online: http://ideas.repec.org/p/edn/esedps/32.html  

Rainer,H. “Should we write Prenuptial Contracts?”, European Economic Review vol.51,Iss. 2(February 

2007). Online: http://ideas.repec.org/a/eee/eecrev/v51y2007i2p337‐363.html  

Rasmusen E.& Stake J., ibid. 
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economic drag is equivalent to being in a perpetual background recession, perhaps explaining‐ 

in part at least‐ why social democracies have arrived at the precipice of insolvency. 

At a microeconomic level, divorce/separation is characterised by wealth destruction (e.g. asset 

liquidation, bankruptcy), deadweight costs (e.g. legal costs, relocation costs, social 

assistance/benefits), and often unwarranted arbitrary wealth transfer. Unwarranted wealth 

transfer occurs through inflated child maintenance 3obligations (e.g. how many ponies is 

enough for a child) and long‐duration inflated alimony (e.g. double‐dipping4 on top of property 

settlement). Hence, if family law property settlement norms were applied to business, 

capitalism would largely collapse due to a crisis of confidence. 

Consequently, the motivation for private ordering via MPA to avoid the vagaries of family law 

becomes self‐evident. 

SOCIETAL  PERSPECTIVE  

Like other western democracies, the UK has seen a flight from marriage and sharp increases in 

divorce rates5 in the modern era. This has been most pronounced in English‐ speaking countries 

which, not altogether coincidentally, share a common legal and ideological framework for 

unilateral divorce. It is generally accepted that family laws alter family dynamics , and all 

indications suggest that the chosen means to the otherwise reasonable end of incorporating a 

unilateral divorce public policy has had an adverse impact on the institution of marriage both in 

terms of flight from marriage (high divorce rates) and  decreasing marriage rates (“marriage 

                                                                 
3 Ironically, states have historically deluded themselves that inflated child maintenance obligations will save 

Treasury outlay but overlook the reality that most divorcing/separating couples are one paycheque away from 

poverty, and that two households cost more than one. This convenient rationalization has had the unfortunate 

consequence of marginalizing children of low income families thereby exacerbating the problem of poverty. 

4 If marriage dissolution is viewed as business dissolution, business partners typically receive net worth allocation 

proportional to share ownership without ongoing payment obligations. Ongoing payment obligations are 

equivalent to either forced share transfer or, alternatively, superimposing different share categories (e.g. class A 

shares, class B shares) with different valuations not stipulated in original share agreement. Hence, if family law 

property settlement norms were applied to business, capitalism would largely collapse due to a crisis of 

confidence. 

5 Typically 40‐50% lifetime probability for divorce for first time marriages. Separation rates for common‐law 

relationship are generally 4‐6 times higher with common‐law relationships being 25‐35% of marriage. Marriage 

rates have been falling while common‐law relationship rates have been increasing.  Sole parent (i.e. never 

married/common‐law but with child) constitute only 2‐6 % of family households but have been the fastest growing 

segment by an order of magnitude. 
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strike”), with parties seeking  the safe harbour of less structured unions comparatively  outside 

of family law that common‐law  relationships provide.  

The changing mix of family forms tied back into economic impacts as it has been demonstrated 

that married families not only accumulate wealth at a higher rate, but also constitute the only6 

type of family unit that makes a net positive contribution to the national Treasury. It is therefore 

no wonder that the UK, along with other countries, has been introducing pro‐marriage public 

policies. 

We start from the position that competent adults have the inherent pre‐constitutional right to 

freedom of association in their relationships within accepted relationship norms. While we 

accept the state has a legitimate self‐ interest in promoting certain relationship norms, this 

cannot be done by actively penalizing (either directly or indirectly) legitimate relationships as 

has been the case with modern family law. 

Hence, we feel that MPA provides a mechanism not only for constitutional entitlement to 

private ordering, but also serves as a safeguard against unwarranted coercive state intrusion in 

the institution of the family as the foundation of any society. 

 

STRATEGIC  REFORM  OPTIONS: From  Statism To  Individualism  

The Consultation Paper has largely focused on analyzing a tactical binary choice towards MPA, 

and has opted not to go into deeper public policy issues, while at the same recognizing that 

considerations of MPA are ultimately anchored (or constrained) within the boundaries specified 

in family law. 

Ultimately, the nature of MPAs is part of a deeper debate on the meaning and role of marriage 

and other family forms in society. This debate7 has been underway in North America for some 

time.  Australia has perhaps gone further than any other western country in revamping its 

family laws and public policies to enshrine the institution of the family as the bedrock of society 

and to explicitly recognise the obligation of the state to nurture rather than ideologically control 

and shape the family unit. The reforms have enjoyed an almost unheard of 81% rate of popular 

                                                                 
6 Common‐law relationships have a moderate net drain on the Treasury followed by single mother households. 

Sole parenting households have the highest per capita net drain on the public purse.  

7 Cere, D. “The Future of Family Law and the Marriage Crisis in North America”. Council on Family Law. 2005.          

http://www.marriagedebate.com/pdf/future_of_family_law.pdf  
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support and have resulted in approximately a 5% drop8 in divorce rates together with lower 

utilization of state resources – figures also found in states adopting similar policies. Most 

tellingly, the higher the shared custody rate, the larger the drop in divorce rates, a point that 

strongly support the stated public policy goals of the current government. 

The UK is currently embarked on a fundamental review of family policy and family law with 

the realization that the current approach is undermining society and draining the Treasury. 

With an eye very much on Australian reforms, the Coalition Government has committed itself 

to reforms placing more responsibility on individuals to manage and take responsibility for 

their affairs and relationships with the state playing a secondary supporting role. 

In our estimation, this signals a fundamental shift away from social to liberal democracy with 

liberalization of the family law regime. We feel our response is very much in line with 

articulated government directions. 

 

RECOMMENDATIONS  

 Our responses to question in the Consultation Paper are provided in the tabular format below. 

In general, we strongly support the thrust of the Law Commission recommendations as being in 

keeping with the times9. 

 

                                                                 
8  See “Evaluation of the 2006 Family Law Reforms”, Australian Institute of Family Studies, December, 2009. Online: 

http://www.aifs.gov.au/institute/pubs/fle/evaluationreport.pdf  and Kuhn R., Guidubaldi J., “Study: Child Custody 

Policies and Divorce Rates”, 11th Annual Conference of the Children’s Rights Council, October 232‐26, 1997. Online: 

http://www.proactivechange.com/divorce/statistics/research‐rates.htm   

9 “Polls suggest that over 70% of Brits think prenuptial agreements should be binding in the UK” in Ayesha Vardag: 

Britain's Top Divorce Lawyer Speaks, Huffington Post, January 26, 2011. The same sentiment is noted in the USA in 

“Michigan Family Lawyer Says Survey Indicates Acceptance of Prenuptial Agreements”, Press Release .November 

10, 2010 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.2 

[para 1.55] 

 

IMPACT ASSESSMENT 

We would welcome information and comments 
from consultees on any potential impacts of the 
current law or of reform of the law relating to marital 
property agreements. 

 

We suggest the essence of the issue lies in recognizing that current law imposes a de jure 
and de facto constraint on the feasible space of options for MPA (Marital Property 
Agreements). First, parties are constrained to work within the shadow of the law as 
neither party is likely to settle for less than statistically attainable in law. Secondly, the risk 
of judicial override on grounds of “unconscionability” or “unfairness” increases 
exponentially with perceived distance from the normative judicial baseline of current law. 

This implies that the “desirable” or socially “permissible” latitude of private ordering via 
MPA to achieve the social objective of allowing individuals within a democracy to assume 
responsibility for their own affairs requires relaxation of the current insular legal norms to 
provide appropriate legal breathing room, particularly in an increasingly pluralistic and 
multi‐cultural society that currently has acknowledged difficulty synchronizing with EU 
normative legal values. 

8.3 

[para 3.84] 

 

CONTRACTUAL VALIDITY AND PUBLIC 
POLICY 

We provisionally propose that for the future an 
agreement made between spouses, before or after 
marriage or civil partnership, shall not be regarded 
as void, or contrary to public policy, by virtue of the 
fact that it provides for the financial consequences 
of a future separation, divorce or dissolution. 

 

Agreed as the primary principle of the democratic right of private ordering of affairs 
between legally consenting adults providing it does not contract out of a legally defined 
minimum level of well‐being for any children of the relationship. 

The right of private ordering of personal affairs should be maximally permissive reflecting 
the principles of a liberal democracy and should allow for a range of legal instruments as 
part of the MPA, to wit: 

 Private personal contract 

 Relationship structured as business partnership or  corporate entity 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.4 

[para 5.69] 

 

QUALIFYING NUPTIAL AGREEMENTS 

Should a new form of qualifying nuptial agreement 
be introduced, that provides for the financial 
consequences of separation, divorce or dissolution 
and excludes the jurisdiction of the court in ancillary 
relief? 

 

We feel this question is unanswerable as posed without identifying underlying 
assumptions. 

As part of the principle of private ordering of affairs between legally competent adults, we 
suggest that individuals should be free to create their own MPAs. 

 Furthermore, in the interests of cost‐effectiveness and greater certainty in law, we 
recommend that the state commission or otherwise accredit a library of customizable 
MPA templates, including MPA templates that may be proposed by religious institutions 
as representative of what are currently  often unspoken  or implied norms. 

8.5 

[para 5.70] 

 

If so, should such agreements be able to contain 
only terms relating to preacquired, gifted or 
inherited property? 

 

As part of the principle of maximal private ordering of adult relationships consistent with a 
liberal democracy, we strongly recommend that an MPA not be limited to preacquired, 
gifted or inherited property. 

We do recommend that the law be amended that ,in the absence of a specific MPA, all 
preacquired wealth and  pre-existing debt obligations,   and  gifted or inherited wealth 
pre/during/post relationship ,and family heirlooms be automatically excluded as marital 
property. 

 

8.6 

[para 5.72] 

 

Should the reform of the law relating to marital 
property agreements be postponed to await a wider 
review of the law of ancillary relief? 

 

While we feel that it is imperative for Parliament to explicitly articulate public policy in this 
regard, we strongly recommend that the MPA reform proceed to the maximum extent 
possible based on extrapolated understanding of recent case law. This will hopefully spur 
government to act in a positive manner after having interminably abdicated the field of 
family law public policy to the unavoidable confusion of the judiciary demonstrably ill‐
equipped to handle subject matter outside of its domain of expertise. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.7 

[para 6.47] 

 

CONTRACTUAL VALIDITY 

We provisionally propose that, in the event that 
qualifying nuptial agreements are introduced, a 
marital property agreement should not be treated 
as a qualifying nuptial agreement unless it was a 
valid contract. 

 

Agreed. MPAs should be created and adjudicated solely within the confines of contractual 
law (which we shall assume incorporates provisions of customer protection laws). 

8.8 

[para 6.48] 

 

Do consultees think that the law relating to undue 
influence would require reform, for qualifying nuptial 
agreements only, in order to ensure that they were 
not too readily challenged or overturned? 

 

The question may be restated whether existing contract law has been shown to be 
sufficiently stringent in this regard within the context of largely business relationships, 
specifically within the realm of small enterprises ( e.g. shareholder agreements) or in 
terms of customer protection laws ( e.g. false advertising, misrepresentation, fraud, 
cooling off period). 

That said, as personal relationships often entail a degree of spontaneity not encountered 
in business affairs, there should be specific tiered provisions of  stringency criteria relating 
to undue influence, misrepresentation, duress, etc to  provide justiciable threshold 
guidelines. A prime example would be 21‐30 day lead time of MPA prior to relationship 
commitment, although provisions should recognise the reality of spontaneous 
relationships. 

The latter may entail automatically annullable relationship provisions within a defined 
period not unlike product return policies.  
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.9 

[para 6.56] 

 

SIGNED WRITING 

We provisionally propose that, in the event that 
qualifying nuptial agreements are introduced, it 
should be a requirement that they be made in 
writing and signed by the parties. 

 

Agreed. An MPA must be considered as a contract in every sense of the word including the 
stringency adopted by the parties in ensuring the contract is enforceable. 

This entails a hierarchy of due diligence provisions stringency starting with signed 
agreements, signed and witnessed agreements, notarized agreements, third party counsel 
notarized agreements, etc. 

At a minimum, we feel that parties to a relationship ( i.e. marriage or common‐law) should  
have state provided information kits available and, in the case of marriage, to request 
confirmation in writing. 

8.10 

[para 6.74] 

 

THE CONSEQUENCES OF FAILURE TO 
MAKE DISCLOSURE 

We provisionally propose that, in the event that 
qualifying nuptial agreements are introduced, a 
marital property agreement shall not be treated as 
a qualifying nuptial agreement unless the party 
against whom it is sought to be enforced received, 
at the time of the making of the agreement, material 
full and frank disclosure of the other party’s 
financial situation. 

 

Agreed with provisos on the underlying contractual issue of due diligence, specifically that 
the degree of due diligence should be understood  to be commensurate with economic 
value as is accepted in contract law. 

Specifically, we propose that stringency guidelines be defined for various levels of value 
such that parties with defined low assets threshold be exempted from the rigours and 
costs of formal valuation. 

8.11 

[para 6.75] 

 

We ask consultees whether parties should be able 
to waive their rights to disclosure. 

 

We propose that parties have a right to waive their rights to disclosure only in those 
instances in which parties are not liable for debts incurred by the other during a 
relationship. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.12 

[para 6.98] 

 

THE EFFECT OF FAILURE TO TAKE 
ADVICE 

We provisionally propose that, if qualifying nuptial 
agreements are introduced, a marital property 
agreement should not be treated as such against a 
party who did not receive legal advice at the time 
when it was formed. 

 

In the interests of cost control, we propose that parties with a net worth below a 
designated threshold be exempted from receiving independent legal advice. 

Notwithstanding, all parties to an MPA must be provided with a standard booklet 
outlining options available and legal consequences, and must certify the booklet has been 
read and understood. 

8.13 

[para 6.99] 

 

We provisionally propose that in order to prove that 
legal advice has been given it shall be necessary to 
show that the lawyer advised the party against 
whom the agreement is sought to be enforced 
about: 

(1) the effect of the agreement on the rights of that 
party; and 

(2) the advantages and disadvantages, at the time 
that the advice was provided, to that party of 
making the agreement. 

 

Agreed. Furthermore, the lawyer shall provide an attestation that the party has received 
independent legal advice from a qualified lawyer on the relative advantages and 
disadvantages involved and possible effects as is the norm in typical contractual 
relationships. 

Lawyers may not be held liable for advice or opinions rendered in keeping with Code of 
Conduct of  Law Society. 

 

8.14 

[para 6.104] 

 

JOINT LEGAL ADVICE 

We ask consultees if they believe that there are any 
circumstances where the statutory requirement for 
legal advice could be met by having the same 
lawyer advise the two parties. 

 

We propose that parties with net worth below a designated threshold have this lower cost 
option made available providing they sign standard attestation that they have read and 
understood implications of Joint Legal Advice, and that lawyer is rendered save and 
harmless from any issues of conflict of interest.. 

Otherwise, Independent legal advice shall be required. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.15 

[para 6.112] 

 

A TIMING REQUIREMENT 

We provisionally propose that, if qualifying nuptial 
agreements are introduced, there should be no 
timing requirements imposed upon qualifying 
nuptial agreements made before marriage or civil 
partnership. 

 

Agree with provisos. While the Consultation Paper argues that Contractual doctrines “are 
well able to cope with this issue”, we suggest it overlooks the psychological and attitudinal 
realities for Family Court justices to overcome historical reluctances in this regard.  

Hence, as is the case in contract law in other jurisdictions, we agree with position but 
suggest that parties be required to sign no less than (say) 21 days in advance of union, 
after which a notarized affidavit attesting to non‐coercion or compulsion be 
recommended‐ both options intended to ascertain greater certainty in the eyes of the 
law. 

8.16 

[para 6.125] 

 

THE CONTENT OF THE AGREEMENT 

We seek consultees’ views as to whether, if 
qualifying nuptial agreements are introduced, there 
should be any further provision, beyond what we 
have already proposed, about either: 

 
(1) the formation; or 
(2) the content of the agreement. 
 

We propose that MPA be restricted to financial issues as may be found in a typical 
contract, shareholder’s agreement, limited partnership, or business incorporation 
document. This includes dissolution provisions and specifically spousal support and child 
support provisions. As spousal support and child support may occur far in the future, 
provisions should be expressed in formulaic terms rather than any absolute value. 

In the specific instance of child support, parties may commit to conditional shared 
parenting arrangements, ceteribus paribus. 

We also highly recommend that a library of templates be  available just as boilerplate 
shareholder’s agreements or business incorporation agreements are commonly available. 

We also suggest that any non‐financial provisions (such as performance clauses) be 
included in a side agreement independent of the MPA so as not to attract unnecessary 
judicial discretion based on  what may be perceived as unusual stipulations. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.17 

[para 6.128] 

 

VARIATION OF A QUALIFYING NUPTIAL 
AGREEMENT 

We provisionally propose that any variation of a 
qualifying nuptial agreement must comply with all 
the pre-requisites for the formation of a qualifying 
nuptial  agreement. 

 

For greater clarity, we propose that terms and conditions for variation be specifically 
included in pre‐nuptial agreements and that pre‐nup templates with said conditions be 
available to guide parties and lower preparations costs. 

8.18 

[para 7.16] 

 

PREJUDICE TO CHILDREN AND TO THE 
PUBLIC PURSE: TWO 

INESCAPABLE PROVISOS 

We provisionally propose that, if qualifying nuptial 
agreements were introduced, they should be able 
to be varied or set aside by the court to the extent 
that: 

(1) the agreement made insufficient provision for 
the children of the family; and/or 

(2) the agreement left, or would in the foreseeable 
future leave, one or both parties dependent upon 
state benefits in circumstances where that could be 
avoided by the making of an order in ancillary relief. 

 

We understand the expressed concern, but take the view that: 

 competent adults should have the right to exercise responsibility for their own 
fate, and, 

 Parents cannot contract out of minimum” parens patriae” obligations to the 
child, but at the same time are not legally obligated under state direction to 
provide more than either a legally defined minimum, or a value that is lower than 
comparable social assistance obligations if  a legally defined parens patriae  level 
of minimum  well‐being is not specifically identified. 

 
Thus, for point (1): 

Parents can not contract out of minimum” parens patriae” obligations to the 
child, but at the same time are not legally obligated under state direction to 
provide more than either a legally defined minimum, or a value that is lower than 
comparable social assistance obligations if  a legally defined parens patriae  level 
of minimum  well‐being is not specifically identified. 

 
Under  point (2):  

we reject the presumption that contracts must assume life is risk‐free. Just as 
business enterprises may or may not succeed and shareholders may receive an 
unanticipated low rate of return or perhaps that state subsidies may be 
applicable, we submit that not only must life risks be accepted by both parties in 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

an MPA, but that either or both parties is entitled to state support to the same 
extent as if unemployment or disability had occurred outside of the union. 
Otherwise stated, we submit that the state is not allowed to contract out of  state 
provided safety net or services due to a couple entering into a relationship. 

 
 

Specifically, we propose that a party otherwise qualifying for state benefits at 
dissolution be limited to the same level of severance benefits from the other 
party in accordance with state benefits under unemployment ( i.e. fixed dollars 
for fixed time period) if and only if the paying party has more than 50% in 
settlement, and such that the severance payments not reduce settlement below 
50%. Beyond that, either party should be entitled to full state support. 

 
Additionally: 

we propose that  for greater clarity and certainty ,“inescapable provisos” such as 
disallowed provisions or ”unconscionable” terms be specifically identified in 
contract law or regulations. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.19 

[para 7.65] 

 

FURTHER SAFEGUARDS: THE OPTIONS 

We ask consultees to tell us which of the following 
options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards 
beyond those relating to children and to social 
security; 

2) provision for the agreement to be able to be 
varied or set aside by the court on the happening of 
specified events; 

(3) provision for the agreement to be varied or set 
aside by the court if it produced significant injustice; 

(4) provision for the agreement to be varied or set 
aside by the court to the extent that it failed to meet 
the parties’ needs and to provide compensation for 
any losses caused by the relationship; 

(5) provision for the agreement to be varied or set 
aside by the court if it failed to meet the parties’ 
needs, narrowly defined. 

 

 

We suggest this question should be reframed in terms of appropriate underlying 
principles. 

We suggest that the appropriate principles are the following: 

 

 MPA should be treated strictly in accordance with contract laws; 

 Competent adults are free to enter into their own agreements, marital or 
otherwise, and both entail normal life risks that are non‐compensable within the 
contract; 

 MPA cannot contract out of minimum well‐being of the child; 

 Safeguards should be explicitly defined in contract law to minimise need for court 
intervention, specifically provisions for: 

o Coercion 
o Fraud 
o Disallowed contractual provisions “Fairness provisions” 
o Unconscionability 

 
Within the value‐laden construct of the posed question, our preference would be for (2). 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.20 

[para 7.75] 

 

IDENTIFYING PROPERTY OVER TIME 

We provisionally propose that there should be rules 
that enable property to be identified over time, for 
the purpose of a marital property agreement, and 
that they should set out the consequences of 
investment in that property by the other party or of 
the mixing of that property with property of the other 
party. 

 

Agreed. For greater clarity and confidence, we suggest these provisions be available within 
standard MPA templates and in contract law ( where most already exist in acceptable 
format) 

8.21 

[para 7.76] 

 

We ask consultees to tell us whether they think that 
such investment or mixing should give rise to 
shared ownership, or to a right to reimbursement. 

 

Agreed, providing that these ownership provisions and rights can be described in terms of 
standard business contractual constructs or vehicles. 
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RESPONSE TO CONSULTATION QUESTIONS 

 

REF.  ITEM  COMMENT 

8.22 

[para 7.89] 

 

BINDING MARITAL PROPERTY 
AGREEMENTS AND THE INHERITANCE 

(PROVISION FOR FAMILY AND 
DEPENDANTS) ACT 1975 

We provisionally propose that, if qualifying nuptial 
agreements were introduced, it should be possible 
for them to restrict or modify the ability of either 
party to apply to the court for family provision under 
the Inheritance (Provision for Family and 
Dependants) Act 1975, save insofar as application 
is made for provision for maintenance (as that term 
is used in the context of the Inheritance (Provision 
for Family and Dependants) Act 1975). 

 

Agreed.  
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22 March 2011

Dear

Marital Property Agreements — Prenuptial Agreements

We have reviewed the consultative paper relating to Marital Property Agreements which was
issued on 11 Januar 2011.

KPMG advises a large number of family businesses ranging from small local companies to large
multi-national companies. The subject covered in this consultative paper is of great interest to
the owners of these businesses, both from the direct financial implications of the split but also
the time that a split can consume. This can have a significant impact on wealth and job creation
which could be reduced if pre-nuptial agreements were given greater recognition in law.

I set out below the feedback which I have received from my clients. The references are to the
points set out in the list in part 8 of the paper.

8.3 Contractual validity and public policy

The feedback from my clients was that it is important to have certainty and that any reform of
the current rules hich provided this ou1d be vaeicomed.

At present, many divorces result in protracted negotiations resulting in a huge amount of time
being spent h advisors and the parties concerned. Consequently family businesses suffer
because senior management are distracted and this can result in incorrect business decisions.

Furthermore. when decisions are being made on the level of incomeiassets to be allocated on
divorce, this can lead to businesses being sold (in whole or in part), or having to seek additional
external funding in order to generate licjuiditv to fund a settlement.
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8.4 Qualifying nuptial agreements

Currently. the court has a wide discretion to make orders for sharing, selling or settling property
and for the payment of maintenance both for the adult and for any children.

My clients would support the proposal that a new form of qualifying pre-nuptial agreement
should be introduced which would be binding on the parties provided that they each have
received independent legal and professional advice and have negotiated the terms. The
safeguards should be limited to the “cast iron” model proposed at 8.19 (1).

At present, post-nuptial agreements appear to carry more weight than prenuptials. This
inconsistency creates uncertainty because many individuals would find it much easier to deal
with this issue prior to marriage.

8.10 The Consequellces of the failure to make disclosure

One issue which has raised concern is the need to make full disclosure before a qualif\ing
prenuptial agreement is signed. Prenuptial agreements will be signed before marriage and
therefore the test should be whether reasonable and adequate disclosure has been made at that
point.

In conclusion our clients would welcome prentiptial agreements being binding but believe that
the above points should be taken into account when deciding how they operate in practice. A
streamlined and efficient system for the operation of prenuptial agreements would reduce the
time spent on a divorce and ensure that the time spent on job creation and business innovation
increases, This would also ensure that the adverse impact of divorce on family businesses is
minimised, and the wealth creation for ‘UK plc’ is maximised.

If you would like to discuss these points, please call me on .

Yours sincerely S

‘
:

Narihder PauL
Partner -

np/p/lh
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MARITAL PROPERTY AGREEMENTS 
 
 
Response to the Consultation by Dr Robert H. George.1  
 
 
 
8.3 We provisionally propose that for the future an agreement made between 
spouses, before or after marriage or civil partnership, shall not be regarded as 
void, or contrary to public policy, by virtue of the fact that it provides for the 
financial consequences of a future separation, divorce or dissolution. 
 
I am not sure I understand what is meant by this suggestion. Answering this question first 
seems to presuppose one’s answers to many of the questions that follow. If nuptial 
agreements are to be given contractual or quasi-contractual force, then it will be inherent in 
that conclusion that they are not void or contrary to public policy, and so the question falls 
away. If they are not to be given such force, I am not sure that I see what difference it makes 
whether they are said to be ‘void’ or not, since the agreement is not being ‘enforced’ anyway. 
In that case, where the agreement is not to be enforced and the court retains its discretion 
under the MCA (para 3.85), a nuptial agreement will simply be one piece of evidence in an 
overall assessment by the judge. In that case, there are two questions: 1) is the agreement 
evidence which can be put before the court? and 2) what weight should the judge give to that 
evidence? I do not see that either of these questions depends on whether the agreement is 
considered ‘void’ as a matter of public policy or not.   
 
 
8.4 Should a new form of qualifying nuptial agreement be introduced, that provides 
for the financial consequences of separation, divorce or dissolution and excludes 
the jurisdiction of the court in ancillary relief? 
 
My short answer is: no.  
 
My longer answer depends on understanding what the basis of the court’s powers over 
property division after divorce is. Opinions on this vary a little, but my view is that these 
powers are a continuation of the parties’ mutual obligations of support which they accept by 
marrying, coupled with a reflection of society’s interests in marriage. The struggle over the 
last 20 years has been to see the roles of the two spouses in a marriage as equal, and to reflect 
that equality in the law’s treatment of them. Baroness Hale (extra-judicially) has described 

                                                 
1 Senior Law Tutor, Jesus College, University of Oxford.  
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this equality as a ‘hard-won principle’;2 but I am not sure that the principle has yet been won, 
and nuptial agreements seem to be the next battleground. As Hale goes on to explain:  
 

Hitherto, our law has taken the view that, if you contract into the privileged status of 
marriage, you contract into the legal consequences which the state has prescribed for it. 
Individual autonomy has, to some extent, to give way to the collective good. If you do not 
want that privileged legal status, you may be able to make your own contractual 
arrangements, but you will inevitably forego some of the privileges which go with the 
status. We have just about reached the point where the status brings with it the principle 
of equality. We should, in my view, be very wary of allowing the parties to contract out 
of that principle unless we are very sure that the contract is itself a manifestation of their 
truly equal status in the relationship. Equality is the distinctive principle which the legal 
institution of marriage has to offer. ... Marriage, as an increasingly equal partnership, ... 
perhaps ... does indeed have a future. But if it loses that vital principle, then perhaps it 
does not deserve one.3 

 
I agree entirely with these statements, as well as with Lady Hale’s remarks to similar effect in 
Radmacher.4 Allowing people to contract out of the single most significant legal consequence 
of marriage would leave marriage as a label conferring social and legal benefits (primarily 
from society and the state, though also to a lesser extent from the other spouse) while 
removing the ‘cost’ of those benefits.  
 
I am also yet to understand why financial agreements are ‘special’ in such a way as to 
deserve different treatment from the law compared with any of the other obligations of 
marriage. The Supreme Court majority’s references to ‘autonomy’5 do not seem to advance 
the matter much: individual autonomy is an argument for seeing marriage as a purely 
contractual arrangement, but fails to explain why agreements dealing with finances can 
override marital obligations relating to finances, but other agreements cannot override other 
marital obligations. In an article which starts to explore these issues, Peter Harris, Jonathan 
Herring and I say this:  
 

The assumption which underpins the approach of the majority [in Radmacher] is that 
marriage and civil partnership should be regarded as a private institution which the parties 
can regulate themselves. That, however, is a highly controversial approach to take. ... 
This point was well put by Thorpe J (as he then was) in F v F (Ancillary Relief: 
Substantial Assets) [1995] 2 FLR 45, at p 66: ‘The rights and responsibilities of those 
whose financial affairs are regulated by statute cannot be much influenced by contractual 
terms which were devised for the control and limitation of standards that are intended to 
be of universal application throughout our society.’ 
 

The verity of this statement is readily illustrated. Divorce, for example, is allowed only 
under the circumstances set out in the Matrimonial Causes Act 1973. Individuals cannot 
specify before they marry that, for them, adultery will not count as evidence of 
irretrievable breakdown, or that the wearing of a yellow hat will constitute an additional 
ground for divorce. These restrictions on the availability of divorce are necessary 
consequences of the state’s regulation of marriage, but one cannot imagine that the 
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Law (Jordan, 2009), p 201.   
3 Ibid, pp 201-202.  
4 Radmacher v Granatino [2010] UKSC 42, [2010] 2 FLR 1900, esp [132].  
5 Ibid, [78].  



Supreme Court thinks that this is an undue restriction on ‘respect for individual 
autonomy’, nor ‘patronising and paternalistic’ (para [78]). Since property division on 
divorce is simply a particular manifestation of the marital obligation of mutual support, it 
is hard to see why the autonomy argument is any stronger in relation to ante-nuptial 
agreements than it would be in these hypothetical examples about the grounds for divorce 
itself. If autonomy is powerful enough an argument to allow people to escape one of the 
incidents of marriage, why not others?6 

 
There are a number of possible answers to our ‘yellow hat’ example, but I have not yet found 
any of them convincing. One argument is that the substantive rules of marriage (like financial 
obligation) are different from the formation/termination rules – the former can be changed by 
the parties, the latter not. I find this argument unconvincing because society’s interests in 
marriage extend to both ‘types’ of rules – just as there are compelling reasons why the law 
should regulate who can marry (not children, not close relatives, of sound mind, etc) and 
when they can divorce (not for frivolous reasons, basically), so too there are compelling 
reasons why the law should regulate the substantive meaning of marriage.7 Entering a 
marriage is, in some ways, like joining a club. If you meet the entry requirements, you may 
become a member, but that does not entitle you to alter the club’s rules unilaterally. You can 
join the club or not, and you can campaign to change the rules of the club whether you are a 
member or not; but you cannot both be a member of the club and refuse to abide by its 
current rules. The ‘club’ of marriage has rules which are set by society, based on society’s 
interests in marriage. The ‘club’ provides significant benefits to its members; but access to 
those benefits comes at a cost, and part of that cost is that members must take on the burdens 
imposed by the club’s rules as well. The most significant of those burdens is the obligation of 
mutual support between spouses and, since post-separation financial regulation is 
conventionally seen as part of that obligation, it seems odd to allow pre-nups which society 
(through the court) considers to be unfair,8 but to say that other aspects of marriage are 
fundamental and unalterable. 
 
An alternative argument against the ‘yellow hat’ case suggests, more narrowly, that it is only 
the court’s powers over finances which are ‘different’; this explains why pre-nups are special 
but all other aspects of marriage are unalterable. The basis of the argument as I have heard it 
made is that the moral basis of the court’s powers under ss 23-25 of the MCA is that, by 
marrying, the parties have impliedly agreed to make themselves subject to those powers in 
the event of divorce. On that basis, if the parties enter into an otherwise valid agreement 
about their financial affairs which indicates that they do not agree to the court having the 
usual discretion in their case, the moral basis for making a discretionary award disappears.  
 
There are two difficulties with this argument. First, it seems doubtful whether we should 
accept  the idea that divorcing couples are subject to the court’s powers over their finances 
simply because they agreed to be. There are gender and equality questions to consider here, 
and we might ask whether it is acceptable to see the basis of these powers as mere consent. 
The second answer is that it is hard to see why the moral or legal basis of the court’s financial 
powers would be different from all the other legal provisions relating to marriage (especially 
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since most of them are found in the same pieces of legislation). It could, perhaps, be 
suggested that there are public policy reasons for the other provisions of marriage, but not for 
the financial arrangements. However, insofar as there are compelling public interests at stake 
in marriage law, it is hard to see why they do not apply to the parties’ finances. Financial 
arrangements reflect broader considerations about equality of contribution to relationships 
 
To summarise, the law should not permit nuptial agreements which exclude the court’s 
discretionary jurisdiction in ancillary relief cases. If the parties truly want control over their 
assets, they are free to enter into all sorts of binding cohabitation agreements, and 
consequently to forego the privileges (legal and otherwise) of marriage; but if they want those 
privileges, they have to take the burdens as well. Marriage is not a pick-and-mix relationship.  
 
 
8.5 If so, should such agreements be able to contain only terms relating to preacquired, 
gifted or inherited property? 
 
My answer to Question 8.4 overtakes this question; but if there were to be agreements which 
ousted the court’s jurisdiction, I see no significant reason for treating these three types of 
property differently. The parties bring to the marriage what they have, whether that be 
existing assets, future inheritances, generous relatives or friends, earning capacity, parenting 
ability, or whatever. If the parties were to be allowed to make their own arrangements which 
would override the court’s powers in the event of subsequent disagreement (which I do not 
think they should), what would be the principled basis for treating these assets differently?   
 
 
8.6 Should the reform of the law relating to marital property agreements be 
postponed to await a wider review of the law of ancillary relief? 
 
The answer to this question seems obvious, and overriding of all the other questions posed 
here: yes, review of all nuptial agreements should be done as part of a wider review of the 
law of ancillary relief.  
 
As discussed in my answer to Question 8.4, post-divorce finances are an important part of 
marriage, reflecting the law’s current (but apparently precarious) view that marriage is a 
partnership of equals. If there is widespread dissatisfaction with the consequences of this 
position, that may be a reason for looking at the entire legal structure around marital 
breakdown, including the court’s powers over finances;9 but looking only at one aspect seems 
to invite short-sighted changes which neither address the real ‘problem’, or see the problem 
in its full context.  
 
As a postscript to that, I stress that I am far from convinced that there is widespread 
dissatisfaction with the present state of the law. All that can be said is that some people are 
very vocally dissatisfied; but let us not assume that those who shout loudest have, for that 
reason alone, the better of the argument.10 The research evidence that the Law Commission 
has previously collected indicates that, in the population at large, 80% support equal division 
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of finances in divorce.11 That would seem to be a better basis for judgment than the cries of 
those who seek change, who are therefore motivated to shout; those who are content have no 
reason to complain.  
 
 
8.7 We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, a marital property agreement should not be treated as a qualifying 
nuptial agreement unless it was a valid contract. 
 
Subject to previous comments, I agree – if, contrary to my view, nuptial agreements are given 
legal status, then I agree that such an agreement should have to satisfy the general 
requirements that would make it a valid contract.  
 
That said, thought will need to be given to the question of what weight a nuptial agreement 
which does not meet this requirement should be given.  
 
 
8.8 Do consultees think that the law relating to undue influence would require reform, 
for qualifying nuptial agreements only, in order to ensure that they were not too 
readily challenged or overturned? 
 
This is a curious question, for it excludes from its scope my instinctive answer, which is that, 
contrary to the question’s implications, there may well be reason to reform the law of undue 
influence the other way, to make sure that spouses are given adequate protection. The nature 
of the bargain being entered into, and the circumstances in which it will be being 
contemplated, mean that there are additional reasons to think that there may be undue 
influence (intention or, more likely, otherwise), and we should make active enquiries to 
protect those who enter such agreements but later contend that they should not be held to 
them.12 
 
 
8.9 We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, it should be a requirement that they be made in writing and signed by 
the parties. 
 
I agree. Again, we need to consider what weight to give to an agreement which fails this 
requirement.  
 
 
8.10 We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, a marital property agreement shall not be treated as a qualifying 
nuptial agreement unless the party against whom it is sought to be enforced 
received, at the time of the making of the agreement, material full and frank 
disclosure of the other party’s financial situation. 
 
I agree.  
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8.11 We ask consultees whether parties should be able to waive their rights to 
disclosure. 
 
They should not. They are free to pay no attention to the information once they get it (how 
could the law be otherwise?!), but the parties will not know whether they have the 
information they need to make their decision unless there is an inviolable right to full 
disclosure.   
 
 
8.12 We provisionally propose that, if qualifying nuptial agreements are introduced, a 
marital property agreement should not be treated as such against a party who did 
not receive legal advice at the time when it was formed. 
 
I agree. To quote again from the article that Peter Harris, Jonathan Herring and I wrote 
(where we connect the need for independent legal advice to the prevention of undue 
influence):  
 

First, the purpose of legal advice is not simply to ensure that the party is aware of the 
relevant legal information but also provides a double check that the party is acting freely. 
Legal advice for a suspect at a police station is a right of even the greatest expert in 
criminal law. That is because the adviser’s role is not just to advise but to ensure fair 
dealing. Inevitably, where there is suspicion of undue influence, the stronger party cannot 
know that the other is acting freely even if he or she might be confident the other party 
knows the relevant facts. Secondly, the safety procedures are needed not just to protect 
the weak but also to justify the acts of the stronger party. A stronger party who assumes 
the weaker party is acting freely may turn out to be correct in that assumption, but failure 
to ensure that the weaker party was acting freely still justifiably leads to criticism of the 
way the stronger party has acted. Those who want to enter pre-nups must be given every 
possible incentive to comply with the safeguards.13 

 
 
8.13 We provisionally propose that in order to prove that legal advice has been given it 
shall be necessary to show that the lawyer advised the party against whom the 
agreement is sought to be enforced about: 

(1) the effect of the agreement on the rights of that party; and 
(2) the advantages and disadvantages, at the time that the advice was provided, to 

that party of making the agreement. 
 
I agree. In addition, though it is worth noting that we are talking about financial 
consequences, whereas legal advice is likely to focus on the legal consequences of a nuptial 
agreement.  I would suggest introducing a requirement of independent financial advice as 
well.  
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8.14 We ask consultees if they believe that there are any circumstances where the 
statutory requirement for legal advice could be met by having the same lawyer 
advise the two parties. 
 
No. The lawyer’s duty to his/her client would be incompatible with advising both parties, 
since the parties’ interests should be presumed to be in conflict with one another. A lawyer 
could not act for both parties in a commercial case (where the parties are at arms’ length); 
why would it possibly be different when the parties are not in such a relationship, and 
therefore independent advice (independent from one another, as well as from oneself) is even 
more important?   
 
 
8.15 We provisionally propose that, if qualifying nuptial agreements are introduced, 
there should be no timing requirements imposed upon qualifying nuptial 
agreements made before marriage or civil partnership. 
 
I disagree. There is no reason to allow one party to ‘spring’ a proposed agreement on the 
other immediately before the ceremony. That, in itself, would smack of undue pressure. I 
would introduce a rebuttable presumption that an agreement proposed less than a week before 
the ceremony not count as qualifying – it should be presumed that the circumstances were 
unfair, unless shown to the contrary. If the parties are to have time for independent legal 
advice, full disclosure of assets, and time to think about the decision, there should be a timing 
requirement. Seven days seems reasonable. After all, the party that proposes the agreement is 
unlikely to think of it at the last minute him/herself, so it seems perfectly reasonable to expect 
that party to share the idea with their future spouse with adequate notice.  
 
 
8.16 We seek consultees’ views as to whether, if qualifying nuptial agreements are 
introduced, there should be any further provision, beyond what we have already 
proposed, about either: 

(1) the formation; or 
(2) the content 

of the agreement. 
 
See Question 8.13 – there should be independent financial advice.  
 
 
8.17 We provisionally propose that any variation of a qualifying nuptial agreement 
must comply with all the pre-requisites for the formation of a qualifying nuptial 
agreement. 
 
I agree.  
 
 
 
 
 
 
 
 



8.18 We provisionally propose that, if qualifying nuptial agreements were introduced, 
they should be able to be varied or set aside by the court to the extent that: 

(1) the agreement made insufficient provision for the children of the family; and/or 
(2) the agreement left, or would in the foreseeable future leave, one or both parties 

dependent upon state benefits in circumstances where that could be avoided by the 
making of an order in ancillary relief. 

 
Given my answers above, I obviously agree with both of these points.  
 
If we are going to have qualifying nuptial agreements of this type, I also think that the court 
should be able to vary the agreement if it falls outside the bounds of what would be 
reasonable in all the circumstances. The judge would, in essence, act in a similar manner to 
an appellate court – if the agreement reaches a result which reasonable parties might have 
reached, the judge should not interfere just because s/he would have reached a different 
result.14 
 
 
8.19 We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to children 
and to social security; 

(2) provision for the agreement to be able to be varied or set aside by the court on the 
happening of specified events; 

(3) provision for the agreement to be varied or set aside by the court if it produced 
significant injustice; 

(4) provision for the agreement to be varied or set aside by the court to the extent 
that it failed to meet the parties’ needs and to provide compensation for any losses 
caused by the relationship; 

(5) provision for the agreement to be varied or set aside be the court if it failed to 
meet the parties’ needs, narrowly defined. 

 
I do not agree with any of these options. Option (3) is the least objectionable, though I am 
highly concerned by the word ‘significant’ – why should an agreement which produces 
‘injustice’, but not ‘significant injustice’, be upheld? Who is to draw the line between 
‘injustice’ and ‘significant injustice’? (Cf Lady Hale’s remarks about ‘manifest injustice’ 
versus ‘injustice’.15) Insofar as (3) does not fully include (4), I would support (4) as well.  
 
My preferred option would be this:  
 

(6) provision for the agreement to be varied or set aside by the court if it produced 
injustice to one or both parties or any minor child of the family, including 
(without limitation) by failing to provide for that person’s needs (generously 
interpreted),[16] or by failing to provide compensation for any losses caused by the 
relationship.  

 

                                                 
14 Piglowska v Piglowski [1999] 2 FLR 763; see R George, P Harris and J Herring, ‘Pre-Nuptial 

Agreements: For Better or For Worse?’ [2009] Family Law 934, p 935.  
15 Radmacher, [168]. 
16 Miller v Miller; McFarlane v McFarlane [2006] UKHL 24, [2006] 1 FLR 1186, [144]. 



8.20 We provisionally propose that there should be rules that enable property to be 
identified over time, for the purpose of a marital property agreement, and that 
they should set out the consequences of investment in that property by the other 
party or of the mixing of that property with property of the other party. 
 
I have no views on that. It seems sensible.  
 
 
8.21 We ask consultees to tell us whether they think that such investment or mixing 
should give rise to shared ownership, or to a right to reimbursement. 
 
Shared ownership would be more in keeping with the meaning of marriage. 
 
 
8.22 We provisionally propose that, if qualifying nuptial agreements were introduced, it 
should be possible for them to restrict or modify the ability of either party to apply 
to the court for family provision under the Inheritance (Provision for Family and 
Dependants) Act 1975, save insofar as application is made for provision for 
maintenance (as that term is used in the context of the Inheritance (Provision for 
Family and Dependants) Act 1975). 
 
A little like my answer to Question 8.5, I am not sure that I see why, if there were to be 
qualifying nuptial agreements at all, they should not extend to this aspect.  
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Law Commission Consultation Paper No 198: Marital Property Agreements – some 
comments by Dr Stephen Cretney 

1.   This is an excellent publication, all the more impressive given that the Radmacher 
case must have imposed exceptional stresses on those responsible. I am today hardly 
qualified to comment on the Commission’s  Provisional Proposals: it is now a decade 
or more since I was actively involved in the Family Law ‘scene’;  I no longer attempt 
to follow court decisions; and I am now largely out of touch with the practising 
profession whose experience of the administration of the law on a daily basis should, 
it seems to me, be given great weight. Moreover, my attitudes on social issues reflect 
my own age and background: like Baroness Hale I personally do feel that marriage 
should continue to ‘mean something’. But over the nearly forty years since I myself 
married there has been (it seems to me) a vast change in the general perception of the 
institution  of marriage and of the approach which people have to it. For many it 
seems marriage no longer means such a revolution in the parties’ personal lives as 
was once the case: today (as seen from the Vicarage in a prosperous area of Southern 
England) the great majority of intending spouses are not only cohabiting but quite 
often have children who may sometimes include the offspring of earlier 
relationships.(I believe these matters can be verified from the Registration statistics.) 
In these circumstances, it does seem to me that arguments supporting the retention of 
distinctive legal rules applying to those whose relationship is formally noted by the 
State need clear justification (although such justification will, in my own view, often 
be available). So in the present context we have to ask whether we can defend a 
situation in which a couple who decide to marry should, as a direct result, lose the 
right which they had before marriage to make legally binding agreements about 
matters of finance and property1. I do not believe we can. 

2. There have been dramatic changes in the substantive law governing property and 
finance since the enactment of the Matrimonial Causes Act 1973 and the Matrimonial 
and Family Proceedings Act 1984. But most of those changes – certainly since the 
fate of provisions introduced by statute in 1996 demonstrated that ‘divorce’ still 
engenders strong emotions2- have been the result of judicial interpretation. The 
Consultation Paper3 clearly demonstrates how radical those changes have been. As an 
old- fashioned constitutionalist I believe that in principle they would have better been 
effected by Parliament. But the nature of the British parliamentary process is such that 
change in such an area is  likely to be controversial, and the fact that opposition would 
not be closely correlated with traditional party divisions inevitably means that those in 
charge of the Government’s legislative programme will often be unenthusiastic about 
bringing Bills forward. It was perhaps this fact which led the Commission – contrary 
of course to its usual practice - not to annex a draft Bill to its 1980 report The 

                                                 
1    In this context, I was surprised to note that the Equality Act 2010, s. 198, abolishes the Husband’s common 
law duty to maintain his wife and so far as I know no one made a great issue of the change – which, of course, I 
know has very little practical effect. 
2   Controversial provisions were enacted which have never been brought into force. 
3    Paras. 2.41-69 
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Financial Consequences of Divorce: The Basic Policy4. Instead it was left to the 
Government of the day to make its own assessment as to whether it would be 
desirable to bring forward legislation, and if so to give Instructions for the drafting of 
what eventually became the Matrimonial Causes and Family Proceedings Act 1984. 

3. Possibly that is a precedent for consideration in relation to the present Exercise. 
Surely the Supreme Court’s decision in Radmacher might reasonably be taken as 
correctly stating the law as it now stands so that there is a case for not promoting 
legislation unless and until a strong case for amendment is demonstrated. On that 
view, Radmacher can be accepted as a sufficiently clear basis on which the law can be 
left to develop5. But whether that is so or not is a matter on which the experience of 
those in practice must have an overwhelming influence.  

4. There is, however, a complicating factor which may make deferring action until the 
actual impact of Radmacher only practicable as a short term response. This is largely 
because the decision in that case was not unanimous. Normally, it is true,  a majority 
of eight to one6 could be considered as overwhelming, but in this case the quality of 
Baroness Hale’s dissent is such as to make reliance on a mere numerical calculation 
unwise. The forensic brilliance of the dissent certainly compels attention, and it is 
difficult to deny that it woul have been better had the issue been dealt with in the first 
instance by the Law Commission. And there is a second and perhaps in practice even 
stronger reason for believing that there is likely to be strong and vocal opposition to 
any suggestion that matters be left to develop without legislation: this is that Baroness 
Hale’s judgment is couched in outspokenly gendered language, which is likely to be 
repeatedly quoted by individuals and groups who might not normally take much 
interest in the technicalities of ‘ancillary relief’ law and practice. Because of this, 
although I would not go so far as to say that I believe ‘reform of the law relating to 
marital property agreements should await a wider review of the law of ancillary 
relief’7 I do think there is something to be said for waiting a sufficient length of time 
to evaluate the effect of Radmacher in relation to what does seem to be a pressing 
problem.  (I would be pessimistic about the likelihood of getting anything like a 
consensus on other issues. ) After all Radmacher (unless the fact that parts of the 
judgments may technically be obiter is given more weight than is often given to this 
consideration in decisions of the highest English court) does for the time being 
provide an incentive for couples to consider their position and have a reasonable 
expectation that their agreement would be regarded as conclusive. Only if it turned 
out that properly negotiated agreements were frequently upset – or indeed that the 
‘fairness’ test in  Radmacher  was shown to be inadequate (whether because it 
produced unacceptable levels of uncertainty or because it could be demonstrated to 
allow evidently ‘unfair’ agreement to have binding effect) would I favour legislating. 

                                                 
4    Law Com No 103. 
5   Even in this case, there may be a case for legislation fleshing out the application of the law in cases not 
clearly covered by Radmacher and for providing supplemental administrative provisions. 
6   Perhaps it is also  relevant that a long period elapsed between the close of argument and the delivery of the 
judgments. 
7    Para. 5.72. 
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But if legislation is brought forward there is I think a case for proposing a two stage 
process – the first stage being to provide for procedures (possibly independent legal 
advice for each party from a qualified lawyer, probably with full disclosure on both 
sides) which should be (?conclusively) presumed to satisfy the test;  but also allowing 
enforcement in the absence of compliance with a first tier procedure if the court were 
satisfied that it would in all the circumstances be fair to give effect to the agreement. 
Hopefully, lawyers would advise clients that to complete an agreement without 
satisfying a tier one requirement would be unwise, and thus in the majority of cases 
there would be no problem. But clearly it would not be right to make those 
requirements mandatory in the sense that no other criterion for judging ‘fairness’ 
could ever be sufficient.  Generally it seems to me that the experience of Scotland, 
Australia and the American States8  should be influential and suggests that the risks of 
recognising the validity of nuptial agreement are easily exaggerated. 

5. I do not think it would serve any useful purpose for me to go through all the 
Provisional Proposals set out in the Consultation paper but I am generally favourably 
disposed to the Commission’s Provisional Proposals being accepted should legislation 
be thought desirable: specifically, I do not think one lawyer should advise both parties 
(8.14), I accept the ‘Two Inescapable Provisos (8.18), I think most of the ‘Further 
Safeguards’ to be unnecessary (8.19) I have no views on the Identification Proposals 
(8.20); and I agree with the suggestion about the relationship with the Inheritance 
legislation (8.22) 

Stephen Cretney 

1 April 2011. 

 

                                                 
8    Paras. 4.21-6. 



Dear Sirs 
 
 
 
I write in response to the Marital Property Agreements consultation paper. 
 
 
 
1. [8.2]. If any form of QNA is introduced this may impact upon the courts’ 
current treatment of pre acquired wealth and inheritances. At present the court 
has the discretion to take this feature into account. If binding QNAs are 
introduced (in any form) then it may be that the case law would become less 
responsive to the fact of pre acquired wealth, expecting such an asset to have 
been dealt with by a QNA. This may mean that there would be “average value” cases 
where QNAs had not been obtained where the discretionary exercise would become 
less responsive to pre acquired wealth. 
 
2. [8.3]. No comment. This is state of law anyway. 
 
3. [8.4]. No. The case law is well developed in this area already. To exclude the 
court’s jurisdiction when a QNA may have been signed many years prior to 
breakdown would risk injustice. 
 
4. [8.5]. I do not think that a QNA should be able to exclude the jurisdiction of 
the court in any event. 
 
5. [8.6]. The law relating to nuptial agreements is well stated by Radmacher. 
Aside from “big money” cases, the law relating to ancillary relief works 
reasonably well in the “average value” case. 
 
6. [8.7]. If QNAs are to be introduced I would agree that they should have 
contractual validity. 
 
7. [8.8]. No undue influence as applied in other areas of law should remain open 
to spouses as a reason to avoid an agreement. 
 
8. [8.9]. Agreed. 
 
9. [8.10]. Agreed. However, disclosure will increase cost of getting married and 
may become a financial bar to marriage.  
 
10. [8.11]. No 
 
11. [8.12]. Agreed. 
 
12. [8.13]. (a) and (b) Agreed. 
 
13. [8.14]. No circumstances where this is appropriate. 
 
14. [8.15]. At least 28 days before marriage. 
 
15. [8.16]. (1) and (2) no further provision. 
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16. [8.17]. Agreed, save that this should not prevent a constructive trust 
arising if the requirements for creation of a constructive trust are met. E.g pre 
acquired real property may be excluded from matrimonial pot by QNA. However, over 
several years there may have been (a) representations (b) detriment, as to an 
interest arising via a constructive trust. This argument should still be 
available in event of bankruptcy or straight property dispute. 
 
17. [8.18] (1) and (2) agreed. 
 
18. [8.19]. Option 3 preferred. 
 
19. [8.20]. Agreed 
 
20. [8.21]. It would be dependent upon the parties’ intentions 
 
21. [8.22]. Agreed. 
 
 
 
 
 
 
 
Rhys Taylor 
 
Barrister 
 
Temple Chambers, 32 Park Place, Cardiff, CF10 3BA 
 
 
 
Clerks: 029 20397364 
 
Mobile: 07989 569631 
 
Direct Fax:  1 
 
Web: www.temple-chambers.co.uk 
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confidential information. If you are not the intended recipient you must not 
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are not the intended recipient, please notify the sender and please delete the 
message from your system immediately. Thank you. 
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with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded 
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Dear Hard-Working Researchers (of whom, I am proud to say, I was the very 
first!), 
 
Thank you for Lizzie Cooke's letter of Jan 10 of this year. I very much 
admired, and enjoyed reading, the Consultation Paper (it would be hard to 
locate any further relevant data, or to canvas any further suggestions). I 
am pleased to respond to the consultation questions: see below. 
 
****** 
 
My over-arching belief is that the law should provide a route via 'pre-nups' 
to pre-emptive certainty that the chosen regime will rightly trump the AFR 
default system in the event of divorce. I have answered the consultation 
questions in a manner which attempts to marry certainty and justice. (Of 
course the promisor should not be reduced to state benefits and nor should 
the children end up less-well treated than under the default system) 
 
So I believe that there *should* be 'Qualifying Nuptial Agreements' 
which would be forever binding if: they are contractually valid; each had 
independent legal advice; and the deal were written and signed. But I would 
add none of the further conditions canvassed by the CP either for initial 
validity or for subsequent enforceability.I do not see why these particular 
contracts should be made *even more* *difficult than that * - already more 
stringent than almost any other private arrangement (*particularly marriage 
itself)* in English law - as a pre-requisite to enforcement. In my opinion. 
the Paper overestimates a) the emotional, social and financial pressures 
upon the sort of affianced who might expect a surplus on divorce; and b) the 
likelihood that the alternative to a QNA will be 'bare' marriage - as 
opposed perhaps to a (continuing) cohabitation which could leave a promisor 
less well-protected than by AFR or under the QNA. 
All the other canvassed obstacles in the Paper, either for initial 
validity or subsequent enforcement, should, in my opinion, be subsumed under 
the requirement for legal advice. The possible problems that might overtake 
the deal which are implicit in those obstacles are the very matters that 
should be covered in legal advice.The lawyer's vicarious knowledge of issues 
which should be covered in negotiations or which might arise afterwards is 
part of the expertise for which the client is paying. If any of those 
issues later lead to a party regretting her promises, let her remedy be 
against that lawyer in negligence: our family judges have more important 
matters to deal with and in any event is the flow of money amongst a few 
(possibly forum-shopping tourists) mega-rich and their lawyers really of 
much interest to anyone else? Certainly our family judges have more 
important matters to deal with. 
Finally, if the affianced are going to consult professional advisers (as 
many marriers of all classes used to consult their priests) then family 
mediators would be a good bet. That might certainly assist in the 
lawyer-lawyer exchanges re QNA's in the same way as it does now on actual 
separation. Such meetings might also cover the functioning relationship and 
therefore be of potential value to the many who wish to marry, and not just 
to a few of them. 
 
******** 
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Here are my responses to the specific questions raised, related to the 
relevant paras: 
 
8.3 Agreed 
8.4 Agreed 
8.5 No (although what I say above would, in my opinion. carry even greater 
weight if the terms were so restricted) 
8.6. No. AFR may well benefit from reform and such reform might affect the 
appetite for pr-nups, but in the meantime we should get on with the easier 
task of smoothing the path for privately-agreed alternatives. 
8.7 Agreed 
8.8. No; leave it to their lawyers 
8.9 Agreed 
8.10. Don't agree: too big a hole to climb though subsequently: leave that 
to their lawyers 
8.11 N/A; see previous answer 
8.12 Agreed 
8.13 No: let the lawyer take his chances in a negligence suit if he was 
foolish enough not to give such advice 
8.14. See previous answer 
8.15. Agreed 
8.16 None 
8.17 As for my answers to the original drafting 
8.18 Agreed, of course 
8.19 'a cast iron agreement' (i) 
8.20 Leave it the lawyers 
8.21 Ditto 
8.22 Agreed. 
 
With best wishes (and I would be grateful if you would kindly acknowledge 
receipt) 
 
Chris B 
 
(Prof) Chris Barton 
25 Kestrel Ave 
Longton 
Stoke-on-Trent 
Staffs 
ST3 7RD 
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Response to Law Commission Consultation Paper on Marital Property 
Agreements, CP no.198 
 
Dr Thérèse Callus, Senior Lecturer in Law, School of Law, Foxhill House, University 
of Reading. 
 
 
The Consultation Paper (CP) sets out with extreme clarity the complex nature of the 
issue of marital property agreements (MPAs).1 It is welcome to see a practical and 
pragmatic treatment of possible options for reform, without any assumption that 
reform is inevitable. My response is based upon an assessment of what I perceive to 
be the principles at play and the effect on any interested party (be it one or other of the 
spouses, their legal advisers, or on all married couples irrespective of whether they 
contract an agreement). In my opinion, the whole debate is premised upon the 
acknowledgement that marriage and divorce, both publicly recognised statuses, 
justifies intervention by the State. MPAs question whether this intervention, based 
upon abstract notions of protection and fairness, should be constrained by the wishes 
of the parties. The issues sit at opposite ends of a spectrum: should the parties’ 
autonomy allow them to waive the State’s protection, or should the State protect an 
individual from an other’s greater (financial) strength, or even from their own folly? 
 
I deal below with the individual questions posed in Chapter 8 of the Consultation 
Paper before arriving at some tentative general conclusions. 
 
1.Perhaps the least controversial proposal is that found in para 8.3, that any agreement 
providing for the financial consequences of divorce or dissolution should no longer be 
deemed to be contrary to public policy. I agree: this is a sensible abolition of a 
fictitious image of life-long marriage. Marriages do break down and an agreement 
made in contemplation of future breakdown cannot be said to diminish the importance 
of marriage as a publicly-recognised status. The fact that courts consider such 
agreements as part of the s25 Matrimonial Causes Act 1973 exercise, further 
illustrates the irrelevance of such a rule. 
 
 
2. I suggest that one of the difficulties in considering enforceability of MPAs is that 
we seem to start from a default position of suspicion. Our terms of reference are based 
upon what appears to be an inherent injustice of any such agreement – one only 
contracts a MPA if one is trying to deprive the other party of provision which s/he 
would be likely to get in the absence of such an agreement. It is obvious that in 
general, the point of the agreement is to limit the sharing of property that may be 
owned, or subsequently acquired, by one or other of the spouses. However, that is not 
to say that it is inherently negative. After all, society also tends to view so-called 
‘gold-diggers’ – those who marry merely for financial gain – negatively. Yet, 
providing the necessary formalities are carried out, no-one would ever suggest that 
such a married ought not to be valid.  Motivation is thus not crucial. Likewise, the 
apparent need for some couples to adopt a MPA may merely be an indication of 
dissatisfaction with the current regime under the MCA 1973, which provokes 

                                                
1 As in the CP itself, reference to marital, marriage and spouse refer to the equivalent provisions for 
civil partnerships under the Civil Partnership Act 2004.  
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individuals to seek more appropriate solutions to their particular situations. Perhaps 
more importantly, this inherent suspicion is incoherent with the current approach 
under s25 MCA of considering the MPA as ‘one of the circumstances of the case’.  
We know that the overarching objective of s25 is to achieve a ‘fair’ settlement 
(however defined - we come back to this below): consequently contracts which are 
taken into account cannot therefore be unfair ab initio.  
 
Any reform should thus be premised upon acknowledging that MPAs are first and 
foremost an expression of individual couple choice. However, given that family law is 
committed to ensuring protection of the emotionally and financially weaker party (at 
least within state recognised relationships) there needs to be sufficient safeguards in 
place to ensure that MPAs remain a true reflection of both party’s autonomy. 
 
3. There is some argument to be made for suggesting that the law on MPAs should be 
postponed to await a wider review of the law on ancillary relief in general.  Although 
practitioners advising clients may reject this, there is certain logic to the argument. 
With the exception of the ‘cast-iron’ model, the various proposals in the CP appear to 
rely upon the objective of the law maintaining its attachment to fairness (either 
explicitly or implicitly).  However, if fairness is to remain the overriding measure of 
any settlement, and if we insist upon maintaining the court’s jurisdiction to ensure a 
fair result, the argument for reform is somewhat diluted. Because if MPAs are 
enforceable and can exclude the court’s jurisdiction, fairness may not be achieved. 
But we have already said that fairness is at the heart of s25. This then presupposes a 
re-evaluation of the whole law on ancillary relief, before any reform on MPA could 
be said to be coherent or compatible with the existing s25 framework. In response to 
Question 8.6, I would note that although there exist arguments to support postponing 
reform, it is not clear whether there would be any political impetus to embark on more 
wide-ranging reform. Postponement would however, encourage a more coherent 
reform and I would support further consideration of this approach. In the light of the 
Law Commission’s restricted remit, the discussion below is therefore based upon the 
introduction of limited reform, exclusively concerned with MPAs.  
 
This then begs the central question of the CP: what would be necessary for an MPA to 
be valid? (Part 5 CP). Bearing in mind, that if the conditions are too restrictive, there 
is less argument to reform the existing discretionary system. 
 
4. I am not averse to nuptial contracts being enforceable as a matter of principle. But 
on the basis that State intervention is justified to ensure that the divorce/dissolution of 
the partnership will be ‘fair’ to both parties, I do not think that a MPA can totally 
exclude the jurisdiction of the court (para 5.69). Thus, it would depend on the 
consequences of any agreement as to whether the court could exercise its jurisdiction. 
There would therefore need to be some legislative detail as to in what circumstances it 
would not be acceptable for the contract to be enforced either in part, or in its entirety. 
I agree with the suggestion that there are two inescapable imperatives – the court must 
be able to vary or sweep aside a contract where the consequence of its application 
would be either prejudicial to any children of the family or would leave one party 
dependent upon the State where this would not be so were s25 MCA 1973 applied. 
This is perhaps a better way of analysing a party’s ‘needs’ insofar as it is a narrowly 
defined ambit. The risk with providing for an agreement to be set aside if ‘the needs’ 
of a party (assessed as going beyond the mere need for State benefits)  are not met, is 



T.Callus, Response to CP no.198, April 2011 

3 
 

that there is no clear definition of what ‘needs’ mean, and therefore, no measurement 
of what might be a ‘fair’ solution. (I return to this below).  I would add a third 
inescapable proviso that no MPA shall affect the family home: regardless of legal 
title, the family home should always be classed as marital property to be shared 
between the parties. The percentage share may be varied to take into account other 
needs or compensation, but the presumption should be that it be shared equally 
between the spouses. 
 
 
5. I do not think that the court’s jurisdiction should be automatically excluded for pre-
acquired property (para 8.5). It is true that such a limitation is initially attractive in its 
perceived certainty, and also in its apparent reasonableness (after all, if two adults 
know about existing property and agree to waive any claim upon it, why should the 
court interfere?) However, pre-acquired property is not always so clearly identified – 
what about the family business passed-on through generations, but which has 
continued to grow during the marriage; or pre-acquired property which is improved or 
converted during the marriage? If a reason for limiting the exclusion to pre-acquired 
property would be because of its certainty, this may not prove true. As suggested in 
para 8.20, there does need to be a method of identifying property over time in order to 
allow for sharing of property which may have started out as pre-marital property but 
which has been embellished during the marriage. The onus of proof of valuation 
would fall on the spouse claiming the benefit for the marital pot. However, if 
reimbursement is allowed in this direction, it must also be allowed to go from the 
marital pot to an individual’s own personal property. In response to 8.21, I would 
suggest a right to reimbursement be acknowledged and that no MPA should be 
allowed to exclude such reimbursement upon divorce. On the contrary, already 
inherited property which remains unchanged could be one category which could 
automatically exclude the court’s jurisdiction; subsequent inheritance may prove more 
tricky, but could potentially also qualify as exempt. What of the personal inherited 
property which is sold to contribute to the purchase of marital property? The spouse 
would first need to be reimbursed and no MPA could negate this. The remainder of 
the inheritance could then be kept by the individual beneficiary.  Property gifted to 
one member of the couple could also exclude the jurisdiction of the court and a MPA 
could so provide; where property is gifted to the couple, this property would fall 
within the marital pot and thereby be subject to sharing and outwith any MPA. 
 
6. On para 8.7, 8.8 and 8.9, I would support the proposal that MPAs must meet all the 
usual contractual criteria in order to be classed as a valid contract. I would also 
support the proposal that undue influence should be positively demonstrated and not 
presumed, by the mere nature of the intimate relationship. Once again, such a 
presumption of undue influence sits uneasily with the promotion of individual 
autonomy and imposes a negative connotation to the mere existence of the MPA. 
Finally, it would be expected that any MPA would be in writing and signed by the 
parties. 
 
7. The question (8.10) of full and frank disclosure is interesting. I suspect that most 
practitioners would see this as an absolute requirement: after all, if one is negotiating, 
one needs to know what is at stake. However, if there is support for recognising that 
MPAs may be limited to pre-acquired property, it may not be so important to insist 
upon actual full and frank disclosure. Material disclosure such as that evidenced in 
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Radmacher may well suffice. If the principle is that it is reasonable to exclude pre-
acquired property up front, and the assumption is that it is acceptable to the other 
party to do so, then the extent of the disclosure prior to a MPA may not be as crucial 
as it may appear at first blush. However, it may be important for valuation purposes of 
property which, although in existence before the marriage, may be improved during 
the marriage. Therefore, there must be provision for pre-marital property which is 
embellished during the marriage to acquire an element of marital property. This 
suggests that full and frank disclosure at the outset is necessary and that a valuation 
takes place on existing pre-marital property. Reimbursement of accrued value poses 
difficult technical and evaluative questions, as well as an assessment of what counts 
as accrued value for the benefit of the marital pot. 
 
Within the context of the existing law on ancillary relief, it is appropriate to suggest 
that a distinction be made between pre-marital and marital property and that each 
category be defined. There could be established a presumption that all property 
acquired during the marriage (with the exception of personal inheritance or personal 
gift) is marital property and cannot be the object of a MPA. A further presumption 
would be the equal sharing of marital property, adjusted only to the extent that this is 
necessary to meet the needs of, and compensate, the other party. This would 
essentially result in a contracting into a ‘community of acquests’ which would at least, 
remove some of the uncertainty associated with the ‘yardstick of equality’ and 
departure therefrom or therein. Although as noted above, there remain complex issues 
of identifying pre-marital property where its value accrues during the marriage. 
 
 
8. Disclosure of assets falls within the wider issue of the existence and content of, 
legal advice. The CP proposes that legal advice must have been given in order for the 
MPA to be valid.  This must be insofar as any MPA is designed to preclude some of 
the protection provided for by the general law. This then forces us to consider two 
further elements: what sort of legal advice (independent, individual, joint..?) and what 
must it contain? (Paras 8.12-8.14). 
 
Para 8.13 suggests that it must be shown that legal advice included (1) the effect of 
the agreement on the rights of the party and (2) ‘the advantages and disadvantages...to 
that party of making the agreement’. I would question the addition of (2) insofar as it 
is too vague. What would be the nature of the advantages and disadvantages – 
personal, emotional, health, legal, financial...? Moreover, at the time of the agreement, 
the future is of course the unknown: yet if ‘fairness’ remains the guiding light, it is in 
fact the subsequent occurrences which may require a court to vary or displace any 
agreement. As a result, this second paragraph would seem to be of little practical use. 
Once again, it merely opens up the possibility of litigating on the content of any 
advice or information given to one or other of the parties. I would not support the 
introduction of such a provision. 
  
In the light of my comment (in paragraph 2 above) that MPAs should not be 
presumed to be negative for one party, there may be an argument to suggest that legal 
advice should actually be presented as legal ‘information’ as to the consequences of 
the proposed MPA and the likely consequences if the MPA is not agreed as raised in 
para 8.14. In the context of autonomous, reasonable individuals contemplating 
married life together, it can be suggested that the provision of information to the 



T.Callus, Response to CP no.198, April 2011 

5 
 

members of the couple if not jointly, at least by the same lawyer, may be acceptable.  
As the CP has noted, this would resemble the role of the notary in continental 
jurisdictions who will see both members to discuss the characteristics of the 
matrimonial regime. Theirs is more of a mediator role – they discuss the advantages 
and disadvantages of any course of action for each party in the light of their intended 
marriage. However, using the same advisor immediately raises the question of to 
whom would the advisor owe a duty? Might this merely increase the chances of 
litigation against the advisor?  One advantage could be the corollary reduction in the 
cost of legal fees. Clearly individual advisors increase the set-up costs. However, if 
provision of information by the same lawyer merely serves to increase the likelihood 
of subsequent litigation as to whether the lawyer satisfied his or her duty of care to 
each individual, this is not attractive. Nevertheless, if qualifying MPA are subject to 
certain safeguards (for example the inescapable minimum requirements) then there is 
more scope to allow for the same provider insofar as there is less flexibility for the 
parties. As a result, at least in theory, there should be less possibility for questioning 
the appropriateness of the information given. It would have to be a requirement that 
any legal advisor/informer on MPAs should be licensed as such and should declare 
complete neutrality vis-à-vis each spouse. However, the risks are evident: as in the 
Radmacher scenario, the lawyers may be chosen by one party; they may have already 
acted for one of the members of the couple and his or her family in the past thereby 
questioning their neutrality. If one lawyer can be used, it may be worthwhile to attach 
a condition that it must be someone who has never acted for either of the parties or 
their family before. 
 
9. I support the proposal in 8.15 that there should not be any timing requirement 
imposed upon the making of a MPA for the reasons given in 6.109 et seq.  
 
10. The question posed in 8.16 on further requirements in the formation of the 
agreement is an interesting one. The possibility of influence from a third party is real. 
However, if as I have supported above, the court maintains jurisdiction to vary or 
sweep aside the MPA, there is less reason to suggest any further safeguards are 
necessary. I would agree with the warning given in the CP at 6.121 that additional 
safeguards against third party influence may prove both too protective and open to 
abuse. Furthermore, I do not think the law needs to explicitly provide any limitations 
on the content of the MPA for the same reason as to the formation: the court retains 
jurisdiction. 
 
11. It follows that the court would be able to set aside or vary as necessary any MPA 
which failed to provide for any children of the marriage. This must be an inescapable 
proviso in so far as children are the fruit of the marriage and their vulnerability 
requires that the State ensures their financial protection, just as much as their 
psychological protection. The CP goes on to propose a second inescapable proviso: 
that no agreement should leave one party dependent on State benefits, where in the 
absence of the agreement, ancillary relief would provide adequately for each party. 
This brings us back to identifying needs as either narrow or more broadly. This also 
highlights what appears to emerge as a prerequisite for any MPA – the categorisation 
of property as either matrimonial or non-matrimonial. Although this does not 
explicitly fall within the mandate of the CP as it would extend to ancillary relief in 
general, it merits further discussion. If MPAs identify that non-matrimonial property 
understood as pre-acquired property may be excluded, it leaves the possibility for all 
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property acquired during the marriage to be marital property and therefore available 
for each of the parties. (This would also have to provide for the valuation of any 
benefit to pre-marital property gained during the marriage). Consequently, there 
would be less risk that any party could be left dependent upon State benefits as a 
result of the MPA. 
 
12. Para 8.19 questions the relevance of further safeguards over and above the two 
inescapable provisos. As noted in the CP, one reason for reform is to ensure greater 
certainty and predictability. If the law introduces safeguards which turn out to be 
ambiguous or open to debate, little will have been achieved. Moreover, if the guiding 
justification for reform is individual autonomy, there is little point to giving with one 
hand and taking away with the other. If the two inescapable provisos ensure the 
protection which justifies State intervention, there is some logic to suggesting that 
there need be no further safeguards. Moreover, if legal advice is imperative, there 
appears less chance of an individual agreeing to an MPA which would have 
catastrophic effect for him or her. The question is whether more importance should be 
placed upon the State protecting an individual from their own folly to ensure a fair 
outcome, or allowing individual autonomy to be paramount. As the CP observes, this 
cast-iron model may be more suited to allowing MPAs merely on pre-marital or 
inherited property, so as to ensure that each individual gets some benefit from the 
marital acquests. This fits into a partnership model of marriage, often referred to in 
the case-law to justify a sharing of assets. Once again, as I noted above, categorisation 
of property is crucial as is the need for a system of identifying and splitting property 
over time which may merge from pre-marital to marital. 
 
I would reject any inclusion of a safeguard based upon the realisation of specific 
events. This requires a certain amount of crystal ball gazing which is neither 
conducive to a predictable result, nor necessarily fair. It would be impossible to 
articulate a list in law of relevant events. 
 
In the light of the current law on ancillary relief, the elusive and all-pervading concept 
of fairness may appear to be the most relevant safeguard to consider. However, I 
would also reject any proposal to include a statutory definition as this would be 
extremely difficult to articulate. If fairness is to remain the overarching principle, it is 
perhaps most appropriate for the court to maintain its discretion in assessing fairness 
on each individual case before it. Any list could not be exhaustive, so it would be 
unlikely to produce greater certainty. However, as an elusive concept, it may be 
helpful for statute to articulate a clearer framework for fairness. If the lowest common 
denominator of fairness is that no party should be left dependent upon state benefit as 
a result of a MPA, I would suggest that the formal status of marriage requires that 
divorce have particular effects which informal cohabitation does not have. This must 
surely be that by virtue of the marriage, fairness requires sharing of the marital 
acquests. I would propose a presumption that all assets acquired or accrued during the 
marriage should be equally shared between the parties. If as suggested above, an 
MPA could exclude pre-marital assets, this presumption is unlikely to trigger a rush of 
‘gold-digger’ type claims. The presumption could be rebutted where it is necessary 
for one spouse to compensate the other for economic detriment occurred during the 
marriage because of the division of earning capacity roles between the spouses. In 
most cases, this would recognise one spouse’s sacrifice of his/her career (and 
associated earning capacity) in favour of the family organisation. 
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I agree that the provision of needs is at the heart of ancillary relief. It is also central in 
ensuring that equality and fairness between members of the couple are respected. 
Equality because we know that, in most marriages, there will be a division of roles 
and where children are concerned, at least one party will make economic sacrifices in 
order to look after them. Consequently, it is important that ancillary relief provision 
provide not only for the short term future needs of each spouse, but also take into 
account compensation for economic sacrifices made during the marriage, the effects 
of which may indeed be life-long. It is therefore possible to envisage that the 
inescapable proviso of not leaving an individual dependent upon State benefits could 
be extended to include that no MPA can exclude provision of compensation for any 
economic disadvantage suffered as a result of the marriage and choice of roles of the 
spouses. Once again, this means that despite the existence of an MPA, there would be 
the opportunity for litigation and the exercise of the court’s discretion, which weakens 
the argument for reform. The CP acknowledges this, but suggests that the requirement 
may act as an incitement for the parties to consider this when drawing up their 
agreement. There is some merit in this role for the law: however, whether it justifies 
legislative intervention may be more of a moot point. 
 
Consideration of the proposed safeguards is helpful in articulating a more concrete 
approach to the question of MPA. This is because they help to identify the elements 
which pose the greatest difficulty, while at the same time making obvious some 
inescapable conclusions. 
 
To summarise, the majority of the comments above sit within the context of some 
limited reform particular to MPAs. However, as I have indicated, there could be very 
few circumstances in which MPAs would not be open to judicial discretion. This then 
continues to leave a large margin of discretion which does little to meet the aim of 
certainty. My overall suggestions of enforceable MPAs on pre-acquired (subject to 
valuation) gifted or unaltered inheritance, appears to resemble therefore a codification 
of existing case law elements. It would be helpful to have some guidance as to the 
definition of marital and non-marital property, although the case for this guidance to 
come from the legislator (as opposed to from the case-law) is far from self-evident. 
Any reform must focus on promoting clarity amongst professionals and the public 
they advise, as to the application of the law.  
 
Following the Supreme Court decision in Radmacher, and the unlikely event of 
reform of the whole of s25 MCA 1973, I wonder whether any of the proposals for 
reform which involve some level of enforcement of MPAs would actually be 
conducive to more certainty and less litigation? Despite the appeal of respecting a 
certain level of autonomy (albeit limited), if the imperative of fairness (understood 
through the three strands of needs, compensation and sharing) remains, then the scope 
for judicial reappraisal, and therefore uncertainty, also persists. It remains to be seen 
whether the majority formulation in Radmacher of applying a MPA unless it would 
be unfair to do so will result in less uncertainty and consequently less litigation. My 
feeling is that it will not; and I am not sure that any of the piecemeal reform proposals 
exclusive to MPAs would actually improve the situation.  They will merely shift the 
focus of the litigation from the division of property to the interpretation of the 
procedural formation, and content of, the MPA. 



 
 
 
 
 
 
Dear Law commission, 
 
 
 
I am a divorced man who has avoided marriage for the last ten years 
because of the lack of availability of a legally binding pre-nuptial 
contract. 
 
 
 
The 42 points below are from a Man's perspective and represent my 
sincere view of the situation. 
 
 
 
The reasons why I have avoided marriage under the existing law are - 
 
 
 
 
 
 
 
1) I do not want to lose my home. 
 
 
 
2) I do not want to lose my business. 
 
 
 
3) I do not want to lose my pension. 
 
 
 
4) I do not want to have a 'gun put to my head' if I was to have a 
disagreement with a future wife. 
 
 
 
5) I do not want to make a monthly payments to a Woman who is sleeping 
with someone else. 
 
 
 
6) Most people know that the existing law is a ' Gold digger's' 
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paradise. 
 
 
 
7) I am not prepared to see my elderly parents suffer the distress of a 
possible divorce under an uncertain and pro - woman legal system. 
 
The written law is not Gender bias, it is in the application that 
is! 
 
 
 
8) I have worked hard at the family business since I was sixteen and do 
not want to be ruined by divorce laws that are commonly thought of as 
unfair. 
 
 
 
 
 
 
 
 
 
Aspects of the situation that I think should be considered. 
 
 
 
 
 
9) New marriages are at an all time low - the marriage rates are 
similar to 1895. 
 
 
 
10) Marriage is proven to be the best way to bringing up children. 
 
 
 
11) When a women has nothing to lose in a divorce other than a Husband 
who she has become fed up with, any children then have less or no 
contact with the Father. This is generally a bad idea. Pre- nuptial 
contracts could put a brake on the' Woman takes all ' out comes which 
would in itself help hold marriages together. Studies of human 
behaviour show that 80 % of human behaviour is economically based. 
 
 
 
12) Children from one parent families on average under achieve in the 
education system. 
 
 
 
13) Children from one parent families on average have worse health. 
 
 
 
14) The lack of resident Fathers has a detrimental effect on boys in 
particular. 
 
 
 
15) Why should a Woman with children be allowed to effectively throw a 
Man out of the matrimonial house for no good reason ( other than the 
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grounds for divorce which is often in reality a nonsense) 
 
 
 
16) Rather than speaking to a group of Lawyers, I think you would become 
better informed by speaking to groups of Men in a pub, Golf Club, or and 
other place where men can be found. Most people will to happy to tell 
you want they think and will have no regard to future fee income. 
 
The problem with considering what lawyers think is the best idea, in 
itself is not correct because this does not take into consideration ' 
the market position for Marriage'. If this is not addressed the 
marriage rates will continue to decline. 
 
 
 
17) The 'Man boy'. This is a relatively new social phenomenon that is 
discussed in various articles one of which is on' Times on Line.' 
 
The basis of the concept is that a lot of men are choosing a life 
of fun and casual relationships rather than marriage and children. 
 
This is not to bad for men but what about the women. 
 
 
 
18) Most of the wealth in our Country is owned and controlled by Men who 
can only be treated unfairly to the point when no wealthy man will 
marry. 
 
 
 
19) Men are finding ways around the law. i.e. Don't get married ! 
 
 
 
20) The existing law has created a culture of ' The wise guys don't get 
married'.  
 
 
 
21) The cohabitation law reform was misguided because it does not deal 
with the real issues which are about encouraging commitment without 
financial ridicule. 
 
This report by the Law Commission was cleverly crafted but is 
based on a falsehood ! i.e. Cohabitation is not marriage! 
 
 
 
22) When people in general lose respect for the law ( As in Mc Cartney 
Versus Mc Cartney ) it is a bad situation for us all. 
 
 
 
 
 
 
 
 
 
The problems with the existing system 
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23) The wealthy do not want to get married. 
 
 
 
24) The poor can't get married - the benefit system has made men second 
class citizens and a liability to a women on benefit. 
 
 
 
25) The Law surrounding divorce is seen as corrupt and in the Woman's 
favour. ( in application if not in the written law ) 
 
 
 
26) The legal system has no respect for the work required to create 
wealth. 
 
 
 
27) London is the Divorce Capital of the World. 
 
 
 
28) The rest of Europe does it better. 
 
 
 
29) America does it better. 
 
 
 
30) We are the laughing stock of the world. 
 
 
 
31) The litmus test for me is when I am sat around a table talking to 
balanced , well educated people and everyone agrees that the existing 
law is wrong ! 
 
 
 
 
 
 
 
 
 
 
 
The Ugly Truth for the well educated middle class women ( Which needs 
to be changed ) 
 
 
 
32) Due to our existing divorce laws there are quite simply not enough 
men interested in marriage for a husband for everyone.  
 
 
 
33) A lot of women will remain childless under the existing arrangements 
who might otherwise of had children. 
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34) If a Woman gets to 40 and has failed to find a husband, men of her 
own age will date younger women. 
 
 
 
35) The pro-woman law is now having the effect of 'unintended 
consequences' and forcing the 'market for husbands' against women. 
 
 
 
 
 

          
         

 
 
 
 
 
36) Lady Hale in many ways could do for women who want to marry what 
Arthur Scargill did for the Miners. i.e. Leave them with nothing ! 
 
 
 
I have read her opinions and have seen her on television, it seems to me 
that Lady Hale is a one issue person - its all about women's rights. 
 
Even while debating the legal issues surrounding the detainment of 
suspected terrorists she can not help herself from turning the debate 
towards women's rights. 
 
 
 
For someone who has had a University education at Cambridge ( paid for 
by the state) and is the first female Law Lord, I think it is very 
disappointing ! 
 
 
 
Please see below a statement from Lady Hale that is in the Guardian, 
 
 
 
The object of a [prenuptial] agreement" said Lady Hale, "is to deny the 
economically weaker spouse the provision to which she - it is usually 
although by no means invariably she - would otherwise be entitled." 
 
It seems to me that Lady Hale has no concept of the ' market position' 
for husbands. It is no good to have fixed ideas and views in a world 
that is changing. If the views of Lady Hale are allowed to prevail - it 
will be a sad day for Women !  
 
How is it intellectually or morally possible for her to be 
 
a) In favour of 'no fault divorce.' 
 
b)Not in favor of prenuptial contracts. 
 
How can the two things possibly be consistent    
 
It seems to me that the body language and comments of the  
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37) Because of the lack of clarity in the existing law, it has been 
left to Judges to effectively make public policy in regards to divorce 
law. This cannot be the correct way to achieve this. Judges are not 
employed to create public policy, they are employed to judge the merits 
of a case. 
 
 
 
 
 
The changes in the Law need to be. 
 
38) Pre- nuptial contracts need to be made legally binding. 
 
39) Assets owned before the marriage should be allowed to be excluded 
from any divorce settlement ( as in Europe ). 
 
40) Inherited wealth should be allowed to be excluded from any divorce 
settlement ( as in Europe ). 
 
41) A judge should not be allowed to overturn a pre-nuptial contract. 
This is essential because it is the Judges who have created the existing 
position of a lack of faith in the legal system. 
 
42) Pre-nuptial contracts should make provision for children ( without 
getting back to the ' woman takes all ' situation.  
 
 
 
I will look forward to reading your report. 
 
 
 
Thank you for the opportunity to respond to your consultation. 
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The Law Commission 
Steel House 
11 Tothill Street 
London SW1H 9LJ 
For the attention of 

6 April 2011 

Dear Sir or Madam 

Response to Law Commission Consultation Paper 198, Marital Property Agreements. 

I am writing in response to Law Commission Consultation Paper 198, Marital Property Agreements.  My 
response uses the paragraph numbers of the Consultation Questions raised in Part 8 of the Paper.   

This letter has already been sent to you in electronic form as requested in an email of today’s date to 
propertyandtrust@lawcommission.gsi.gov.uk. 

8.1  Introduction 

I am a member of the public who, as a result of his experience of the divorce courts and family law some 3 to 5 
years ago, believes that family law is in need of substantial reform.  I, my children and my ex wife are victims of 
injustice that could have been avoided.  I can’t reverse this injustice but I hope that I may contribute in a positive 
manner to improving matters for others.  In addition, I hesitate to remarry before the law is reformed.  

8.2 Impact assessment 

I arrive at the conclusion that reform is required for a number of reasons. 

The law applied to me when I divorced was not the law under which I entered a contract of marriage.  This does 
not seem right to me.  We need greater certainty in the form of an enforceable contract.   

Family law seems to be the only area of English law where the contract entered into is neither documented nor 
later respected in court. You wouldn’t buy a house without a contract.  Marriage is a larger life event than a 
house purchase. We need written contracts so that the parties to marriage know what they are entering into.   

My own recommendation goes beyond Marital Property Agreements (“MPAs”) for the wealthy.  I believe that 
there is no reason why current law couldn’t be formulated into a standard contract in the same way that we use 
a standard sale and purchase contract for property.  This contract should appear on the back of the marriage 
certificate.  Individuals should be able to understand the law, know what they are signing up to and vary that 



contract at the point of agreement from the standard form if they wish.  Couples that wish to depart from the 
current application of family law by contract should be entitled to do so.  Recognition of MPAs is the first step. 

The draconian powers exercised by a Judge in family court to intrude upon the life of an individual, far exceed 
the powers of a Judge in any other court and yet the current status of case law largely rules out the right to 
appeal.  We need to restore an element of autonomy and choice to the individuals concerned that is currently 
being removed by court. We need to enable the public to sort out their own lives rather than try to do it for 
them. 

The law being applied is so uncertain that the Judges are, by their own admission, making it up as they go along.  
The outcome for the parties involved is a lottery; largely as a result of the law of ancillary relief.  Reform 
therefore needs to go further than just recognition of MPAs but full recognition of MPAs is a useful first step in 
restoring justice and needs to be implemented without delay. 

The impact will be to decrease uncertainty, reduce the number of cases clogging up the court (justice delayed is 
justice denied), improve the service provided to the public and reduce costs for both the Courts Service and 
those involved in cases.   

I am delighted that the Law Commission has chosen to review Marital Property Agreements.  My answers to 
your questions are as follows: 

8.3 Contractual validity: Agreed. 

8.4 Qualifying nuptial agreements capable of excluding the jurisdiction of the court in ancillary relief? : 
Yes. 

8.5 Restriction to pre-acquired, gifted or inherited property only?  No.  All terms should be permissible 
save only for those limited (at 8.18 below) by sufficient provision for the children and to avoid state 
dependency and subject only (at 8.19 below) to interference by the court in the event of significant 
injustice. 

8.6 Postponement pending wider review of the law of ancillary relief?  No.  The law of ancillary relief 
should be reviewed next.  Recognition of MPAs would be a useful stepping stone to that end and help 
alleviate some of the worst elements of the current mess that is Family Law. 

8.7 Contractual validity for qualifying nuptial agreements.  This question is better answered by a qualified 
lawyer and I have not attempted an answer this question here myself.  Pass. 

8.8 Does law of undue influence require reform to ensure agreements are not too readily challenged?  I 
hope not, although case law does not seem to be moving in the right direction.  Pass.  

8.9 Signed writing?  No.  Oral MPAs evidenced by action should also be enforceable.  It is, however, clearly 
preferable (for the parties concerned; should the contract ever be challenged) that they are 
documented in due course and there is already a natural incentive that such contracts should be 
documented. 



8.10 Failure to make material full and frank disclosure would invalidate?  Yes. 

8.11 Ability to waive rights to disclosure?  Yes. 

8.12 Requirement for legal advice to be taken?  No.  Not everyone needs this and this should not become a 
charter for lawyers to print money. 

8.13 Form of such legal advice required?  No.  For the same reasons at 8.12 above. 

8.14 Joint legal advice.  Not applicable; following my answer to 8.12 above. 

8.15  Timing requirement?  The most appropriate time to enter into an MPA is on engagement but I don’t see 
beyond recommendation that this could be enforced.  28 days should be sufficient time for people to 
change their mind and I am mildly in favour of such a term but a new law with no timing requirement 
would not worry me. 

8.16 Further provisions about (1) formation:  No  or (2) Content:  No 

8.17 Variation to also comply:  Agreed 

8.18 Inescapable provisos for prejudice to children and the public purse:  Agreed. 

8.19 Further safeguards.  Preference as to: 

 (1) “Cast iron” model:  Yes 
(2) Set aside later for specified events:  No 
(3) Set aside for significant injustice:  Yes 
(4) Set aside for later needs or compensation:  No 
(5) Needs later narrowly defined by court:  No. 

 These contracts need to be enforceable. 

8.20 Rules to identify property over time:  Yes. 

8.21 Investment or mixing to give rise to shared ownership, or reimbursement:  Yes. 

8.22 Ability to restrict or modify application of the Inheritance Act 1975:  Yes. 

Thank you for enabling me to participate and express my views.   

I look forward to reading the results of your Consultation process.  I hope that it will result in change. 

Yours sincerely, 

 

 

 



 
Submission by S C Jackson, Solicitor/Consultant with Black County firm Higgs & 
Sons recently voted Birmingham Law Society Law Firm of the Year (category 16 plus 
Partners). 
 
I have over 30 years experience in the field. 
 
Yesterday I attended a consultation seminar held by Professor Elizabeth Cooke at 
St Philips Chambers, Birmingham. I have considered both the Law Commission 
Executive Summary and the Consultation Paper with regard to marital property 
agreements.  
 
Post Radmacher we have marketed Pre and Post Nuptial Agreements spearheaded by 
the department head, Philip Barnsley.  
 
We have had a good response. It is clear that there is a demand for such 
agreements in particular to protect pre acquired and inherited assets. Although 
not exclusively this seems to be especially so in cases involving "slightly 
older" parties wishing to enter into second marriages rather than simply live 
together. Their motivation to protect does not necessarily relate to themselves 
but to preserve assets to children of first marriages, grandchildren and extended 
family, and why not? 
 
However, surely given the current law agreements properly made in such 
circumstances will have a legal presumption in their favour. Circumstances may, 
of course, be different in cases where a husband wishes to ring fence "everything 
and the kitchen sink" against a wife with very little whether or not children 
come along. 
 
There must be safeguards in the form of qualifying conditions in particular with 
regard to disclosure which whilst not necessarily being in the form of a sworn 
Financial Statement needs to be full, frank and clear and where appropriate 
supported by documentation. I would also like to see a condition that both 
parties actually obtain independent legal advice and not just simply have the 
opportunity to do so. Whether or not agreements have to be made 21/28 days before 
marriage is not, in my view, so important. However the longer the gap between the 
agreement and the marriage, on the face of it, the better. 
 
Case law has moved on significantly in this area over recent years and clearly 
there is now a legal presumption in favour of such agreements that are freely and 
properly entered into by parties fully appreciating the implications unless the 
resultant circumstances would not be fair to hold parties to the agreement. 
 
There is no doubt that case law will continue to evolve. 
 
In summary I find it somewhat difficult to accept that in this area you can bolt 
on what is essentially a civil law concept on to what is fundamentally a common 
law system.  
 
Judicial examination and discretion ought to be preserved.  
 
Regards. 
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7th April 2011 
  
  
  
  
I was able to attend the All Party Parliamentary Committee on Family Law and the 
Court of Protection on Thursday 31st March in which Professor Elizabeth Cook 
spoke about prenups.  I have also seen the Executive Summary to the Consultation 
Paper. 
  
There was a point which I would like to raise.  During the meeting it was 
discussed that ‘need’ would always be met regardless of the terms of the prenup, 
but it is already established that private education is not part of need. 
  
It is well known that divorce is a traumatic time for children and the law does 
already try to put children’s needs first.  To what extent would a prenup take 
precedence over the children’s stability?  It would not be difficult for a prenup 
to ring-fence funds which, prior to a divorce, would have been used to pay for 
private schooling.  If private schooling is already not considered by the law to 
form part of ‘need’ to what extent might the children be forced to leave a school 
which had been part of their on-going security because the prenup is enforceable 
and private schooling is not? 
  
I realise that the law cannot determine how people choose to spend their money or 
assets and that it depends largely on an individual’s desire to do well by their 
children.  In my experience this is not always the case and I feel that the law 
should be able to protect those who most need it. 
  
On a more general issue about family law, a debt to a builder or florist is given 
the same importance as a debt to an ex-wife in unpaid maintenance.  I would like 
to see that maintenance debt is given precedence over certain other debts and I 
would welcome your comments on this. 
  
I thank you for the opportunity to make these points. 
  
Yours sincerely 
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---------- Forwarded message ---------- 
From:   
Date: Thu, Apr 7, 2011 at 6:34 PM 
Subject: Fwd: opinions on pre nuptial agreements 
To:  
 
 
 
 
---------- Forwarded message ---------- 
From:   
Date: Wed, Mar 30, 2011 at 9:38 PM 
Subject: opinions on pre nuptial agreements 
To: propertyandtrust@lawcommision.gov.uk 
 
 
I understand that you require feed back to possible change in laws for 
divorce settlements. 
I shall briefly explain the problems that has effected my marridge. 
I married a  woman  years ago,we were very much in love and we 
were married. 
In  it is law that what you go into the marridge with you leave with, 
we therefore agreed 
because i had considerable more assets than she had to make a pre nup 
aggreement.Our marridge 
was very good for about   but as with many relationships we had 
some dissaggrements 
but overcame them untill we read a publication that pre nups were invalid in 
the uk. From that 
moment on my wife started to use this fact as a weapon to threaten me of 
what would happen if i 
would not do as she said. I think this was unintentional to start with but 
because this weapon was 
available to her it soon became a bullying tactic and she has probably 
threatened divoce some five hundred times. 
It has ruined our marridge because i am fightened.to cross her becuase of 
the consequences. You may think 
i am a wimp and should stand up for myself but i have a family buisiness 
which  

    many long term empoyeesin my bussiness which 
would lose their 
jobs if we divorced. I know my wife still loves me and i her but if only 
our pre nup was legal our life 
would have been content and we would have worked a compromise between us to 
any dissagerements 
without these threats.I am sure there must be many many marridges that are 
as mine ruining lives and small buisness. 
I can understand that children have to be considered but if there are no 
children there should be protection 
for assets. 
I should say in case you think me bad that i have bought for my wife two 
houses in  worth some  euro 
apart from sharing any income i have recieved bur there is allways the 
threat hanging there and i wonder if we shall ever 
happiness. 
Yours sincerely   
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CONSULTATION RESPONSE 

Question: Should a new form of qualifying nuptial agreement be introduced, that provides for the 

financial consequences of separation, divorce or dissolution and excludes the jurisdiction of the 

court in ancillary relief? 

Executive Summary 

We believe that a new form of qualifying nuptial agreement that provides for the financial 

consequences of separation, divorce or dissolution and excludes the jurisdiction of the court in 

ancillary relief (“Nuptial Agreements”) should not be introduced. 

We submit that: 

 The law should encourage marriage as a life‐long, permanent union which creates the ideal 

and most stable environment for the raising of children. Introducing Nuptial Agreements will 

undermine marriage by redefining it as a temporary commitment akin to a business or 

commercial contract. 

 

 The object of a Nuptial Agreement is primarily to deny the economically weaker party the 

provision that they would otherwise be due. Men are more likely to insist on a Nuptial 

Agreement as a prerequisite to marriage, and the losers under such a system will 

predominantly be women. The balance between equality and fairness that has been 

established in our current law would be seriously undermined by the introduction of Nuptial 

Agreements. 

 

 The Law Commission’s claim that people may be put off marriage because of a fear of equal 

distribution following White v White is unfounded and not supported by any evidence. 

Following White v White, it remains the case that every award from the Court following a 

divorce will differ according to the facts of the case and will be based on the principle of 

fairness. Equal sharing is not a definitive result. 

 

 There is a risk that immense pressure may be imposed on a party to sign a Nuptial 

Agreement, if this is presented as a condition for the marriage to go ahead.  

 

 The Law Commission’s claim that reforms are needed for “certainty” as to the financial 

consequences of divorce has little weight in practice. The provisions of the Matrimonial 

Causes Act 1973 currently provide a significant level of certainty as to the impact of divorce 

for average earners, and therefore caters well for most spouses.  

 

 For wealthy couples, certainty of outcome can only be achieved by ousting the court’s 

jurisdiction entirely.  This is an unlikely reform to the law, and the Law Commission has 

already accepted that agreements constructed months or years prior to a marriage cannot 

cater adequately for changes in circumstances likely to take place after the marriage.  For 

this reason, the Law Commission has suggested that safeguards should be enacted whereby 

one spouse is permitted to seek an order setting the Nuptial Agreement aside on the basis 



that it provides for an unfair distribution of the assets. This, however, significantly 

undermines the argument for certainty that is being used in order to justify reforming the 

law in this area. 

 

Benefits and Permanent Union of Marriage 

Marriage is entered into by two individuals who take vows to commit themselves to one another for 

life. Such a lifelong commitment provides the ideal conditions within which to raise children. The 

permanent nature of marriage remains the ideal, and offers the best conditions for children to 

prosper. 

For this reason, marriage as a social institution must be upheld for the stability and well‐being of 

society.  As recognised by Jens‐Uwe, marriage is a "cornerstone of a vital and stable society", and it 

is therefore in the public interest to promote and uphold the institution, together with the concept 

of "family" established and maintained by the institution over thousands of generations:  

“There can be no doubt that the institution of marriage is the foundation of the familial and social 

structure of our Nation and, as such, continues to be of vital interest to the State.”1 

Evidence supports the proposition that individuals seek a life‐long union through marriage as 

cohabitation does not offer the same degree of stability.   

Hence,  Dr Hayward, in his article Cohabitation in the 21st century2, refers to the British Household 

Panel Survey (BHPS) which shows that of all cohabitations included in the study, 61% led to marriage 

whilst 39% ended in separation, demonstrating that “marriage is still the preferred outcome for 

most couples”3.  The article also refers to BHPS statistics which found that the average length of 

cohabitation is just over three years, leading to the conclusion that “compared to marriage, 

cohabitation is a significantly more fragile and temporary form of family.... cohabitations are 

generally brief [and] a less stable form of relationship.”4   

As the law has a role in suggesting the accepted moral standards of behaviour, the introduction of 

Nuptial Agreements will promote and encourage the view that marriage is not necessarily a 

permanent union, as it will permit individuals to anticipate, and plan for the effects of, a divorce.   

The introduction of Nuptial Agreements will undermine marriage by redefining it as a temporary 

commitment akin to a business or commercial contract, making the institution tantamount to 

cohabitation.  

It is clear that those who attempt to introduce a Nuptial Agreement prior to a marriage are 

significantly qualifying their commitment to their partner on a permanent basis. We do not agree 

that the law should encourage this. 

                                                            
1 Jens‐Uwe., Franck "So hedge therefore, who join forever": understanding the interrelation of no‐fault divorce 
and premarital contracts” International Journal of Law, Policy and the Family (2009) 
2 Dr John Hayward & Dr Guy Brandon “Cohabitation in the 21st Century” Jubilee Centre (2010) pg 1 
3 Dr John Hayward & Dr Guy Brandon “Cohabitation in the 21st Century” Jubilee Centre (2010) pg 1 
4 Dr John Hayward & Dr Guy Brandon “Cohabitation in the 21st Century” Jubilee Centre (2010) pg 1   



In fact, any attempt to introduce a Nuptial Agreement pre‐marriage displays an absence of 

commitment to the other from the outset rendering a divorce to be a more likely occurrence in the 

future.   

Radmacher 

In Radmacher it was suggested by the Judge that the established rule that pre‐nuptial agreements 

were against public policy did not apply any longer since marriage was no longer life‐long following 

the introduction of no‐fault divorce. The Law Commission agrees with this and states: “The policy 

was scarcely consistent with modern values; married couples no longer have an enforceable duty to 

live together, and the law makes provision for marriage and civil partnership to be brought to an 

end.”5 

We profoundly disagree with this approach. Provision for divorce in the law is a necessary evil. The 

negative impacts of divorce on the mental health and quality of life of the spouses concerned, and 

any children from the marriage, are well‐recognised.  

We concede that marriage has already been undermined by no‐fault divorce. However, this does not 

justify it being further undermined by the introduction of Nuptial Agreements. Marriage as a 

permanent union is an ideal which the law should support as a matter of public policy. 

Comments in Radmacher are contrary to the overwhelming majority of historic judicial reasoning. 

The concern that the introduction of pre‐nuptial agreements is harmful to society and will lead to an 

erosion of marriage by removing essential features of the institution, namely its sanctity, longevity 

and stability, was continuously expressed by the courts prior to the Supreme Court’s decision in 

Radmacher, and has prevented pre‐nuptial agreements from acquiring enforceable status until this 

time.6 The implications of White v White on the law of ancillary relief 

It has been suggested by the Law Commission that individuals are now refraining from marriage over 

fears of an equal division of their assets on divorce after the decision taken by courts in White v 

White7 and that: 

“….those who make [the] argument [that pre‐nuptial agreements encourage divorce] may be 

overlooking the fact that the decision in White v White changed the implications of marriage, 

dramatically, for a minority and may indeed be a serious disincentive to marriage for some.”8  

We contend that this argument is flawed for a number of reasons.  Equal sharing is not a legal rule or 

a presumption, and this was clearly emphasised by the courts in their decision.  The extensive 

coverage of White in the press has possibly led some to believe that equal division on divorce is 

inevitable, although a closer observance of the case will reveal that this is not the case.  The 

                                                            
5 The Law Commission’s consultation paper on Marital Property Agreements, page 2, paragraph 1.8 
6See for example Mulford v Mulford, 211 Neb. 747, 320 N.W.2d 470, 471 (1982) and comments of Myers, R. 
“Prenups undermine marriage” The Guardian newspaper (23rd March 2010) 
http://www.guardian.co.uk/commentisfree/2010/mar/23/prenuptual‐agreements‐supreme‐court: 
 “allowing parties to contract in a way which undermines the construct of marriage begin to make the 
institution redundant”. 
7 Lord Nicholls in White v. White [2000] UKHL 54 
8 The Law Commission’s consultation paper on Marital Property Agreements, pg. 74 at paragraph 5.23 



decisions taken by the courts in major cases subsequent to White demonstrate that every award will 

differ according to the facts of the case, and that equal sharing is not a definitive result9.  The Law 

Commission therefore gives an erroneous interpretation of the current law, incorrectly stating that 

“the overall effect of the change of approach since 2001 is that substantial assets are likely to be 

shared between a couple”10. 

However, although the decision in White established the principle that judges must seek to achieve a 

fair outcome between the parties when approaching ancillary relief cases, the definition of the term 

“fair” would depend on the circumstances of the case11.  When deciding what would amount to a 

“fair” distribution the courts emphasized that “there should be no bias in favour of the money‐earner 

and against the home‐maker and the child‐carer”12.  In other words, the role of an unemployed 

spouse who acts as a full‐time homemaker must be given equal value to that of the breadwinning 

party, and neither role was to be regarded as superior to the other.  The principle derives from the 

recognition of the fact that the hard work undertaken by a spouse in looking after the children and 

maintaining the home is what enables the other to earn a living, making the two contributions 

equally significant.   

However, the courts clearly emphasized that “this is not to introduce a presumption of equal division 

under another guise”13 and that equal sharing of assets between the parties is not a principle of law 

established by the case.  It was recognized that “a presumption of equal division would go beyond 

the permissible bounds of interpretation of section 25 [of the Matrimonial Causes Act 1973]”14 since 

this provision requires the courts to take a range of factors into account when deciding ancillary 

relief cases, with the welfare of any child being the paramount consideration. Lord Nicholls clarified 

that a recognition of the equality of a couples’ respective roles was designed to help the courts 

decide what a “fair” distribution of the assets would be and that “the yardstick of equality is to be 

applied as an aid, not a rule”15. 

The Law Commission asks that: “If equal division is not a principle, how did a “yardstick” apply?”16 .  

The answer is that the starting point must always be the factors outlined in s.25 of the Matrimonial 

Causes Act 1973, with the welfare of any children being the primary consideration.  Once the courts 

have arrived at a sum on an application of these provisions, the courts must then apply the yardstick 

of equality and consider whether equal division would be a fairer option.   In certain cases fairness 

may well necessitate that the assets are divided equally between the parties in light of the efforts 

put in by the homemaker; the courts are obliged to take this into consideration when making the 

order.  On the other hand, a 50/50 split may not always be a fair distribution of the assets even 

where both parties worked equally hard in their individual roles.  The judges therefore emphasised 

                                                            
9 See cases where homemakers received a share of 16% of the total assets (Miller v Miller [2006] UKHL 24), 4% 
(McCartney v McCartney [2008] 1 FLR 1508) and 37.5% (White v White [2002] UKHL 54) discussed below.  
10 The Law Commission’s consultation paper on Marital Property Agreements, pg. 6 at paragraph 1.23 
11 See comments of Lord Nicholls: “the outcome ought to be as fair as is possible in all the circumstances. But 
everyone's life is different. Features which are important when assessing fairness differ in each case. And, 
sometimes, different minds can reach different conclusions on what fairness requires. Then fairness, like 
beauty, lies in the eye of the beholder”  White v. White [2000] UKHL 54 
12 Lord Nicholls in White v. White [2000] UKHL 54 
13 Lord Nicholls in White v. White [2000] UKHL 54 
14 Lord Nicholls in White v. White [2000] UKHL 54 
15 White v. White [2000] UKHL 54 
16 Pg. 30 paragraph 2.51 



in White that the courts will refrain from equal sharing where there are “good reasons” to i.e. if 

fairness necessitates that assets should not be divided equally in the given circumstances.  The 

crucial point made by the case is that although equal sharing is not necessary, the reason for a 

departure from a 50/50 split must not be based on the role played by each spouse during the 

marriage.  In other words, the fact that one spouse (usually the wife) did not earn the family’s 

wealth can never justify giving her a smaller share of the assets; a departure based on other reasons, 

however, is acceptable.   

Thus, former district judge, Robert Bird, emphasises how the courts have gone at length to curb the 

misunderstandings associated with the decision of the courts in White17, referring in particular to the 

comments of the judges in H v H18: 

“The speech of Lord Nicholls of Birkenhead in White v White clearly establishes that the watchword is 

fairness, not equality.  Fairness does not necessarily dictate equality.  What is essential is to give 

consideration to all the relevant factors, in particular those specifically referred to in Section 25...... to 

reach a conclusion that strikes a balance of fairness.  That balance may be achieved by an equal 

division of the assets – hence the good sense of checking one’s provisional conclusions against the 

yardstick of equality – but each case must turn on its own facts and in many cases there will be clear 

identifiable reasons why an equal division of the assets does not strike the fair balance”19. 

As emphasised above, there have been many cases post‐White where the courts did not provide for 

an equal split, finding “good” reasons for an unequal distribution20.  The statements of the Law 

Commission to the effect that “divorce now involves substantial sharing of property”21 and that “the 

law of England and Wales is now much closer to the European approach, where equal sharing is the 

norm”22 are clearly incorrect.  

We also disagree with the Law Commission’s assertions that “it remains unclear how far a short 

marriage will justify a departure from equality”.  The shortness of a marriage has been clearly 

identified as a potentially “good” reason for making awards which depart from equal sharing to a 

fairly large extent, easing the concerns often raised that the principles established in White will 

produce unfair results in the case of short marriages, particularly where one party entered the 

marriage with substantial assets (commonly referred to as “pre‐marital property” by the courts).  

Thus, Lord Nicholls stated in Miller that “...in the case of a short marriage fairness may well require 

that the claimant should not be entitled to a share of the other's non‐matrimonial property”23.  More 

significantly, Lord Nicholls goes on to say that “in short marriage cases there will often be a good 

reason for departing substantially from equality with regard to non‐matrimonial property”.  

Accordingly, Ms Miller was awarded a share of approximately 16% after a marriage of two years and 

seven months i.e. a share of £5m from a total of £30m.  Similarly in McCartney v McCartney24,  

another case involving a short marriage, Miss McCartney was awarded £16.5m of the total assets 

                                                            
17 Bird, Roger., The Ancillary Relief Handbook (Jordan Publishing Limited) 7th edition, pg 11 
18 [2002] FLR 1021 
19 Peter Hughes QC in H v H [2002] 2 FLR 1021  para 21 
20 E.g Miller v Miller [2006] UKHL 24 and White v White [2000] UKHL 54  discussed below. 
21 Pg. 52 at paragraph 3.58 
22 Pg. 7 at paragraph 1.23 
23 Miller v Miller [2006] UKHL 24 
24[2008] 1 FLR 1508  



worth over £408 million (with an extra award for the single child of the marriage).  The award 

amounted to approximately 4.125% of the family wealth ‐ substantially less than 50%.  

Furthermore, since the decision in White has removed the discriminatory effects of the pre‐2001 

rules governing ancillary relief, and offers greater protection for housewives in the event of divorce, 

it is erroneous to view the “yardstick of equality” introduced by the courts in White as unfair, the 

effects of which must therefore be negated by the introduction of Nuptial Agreements.  The Law 

Commission has already addressed the effects of the post‐White position, which indirectly favoured 

men through the rule that breadwinners were entitled to a majority of the family assets whilst their 

partners were only entitled to what was necessary to meet their reasonable requirements (usually 

the wife).  This principle derived from a view that breadwinners were more deserving of the assets 

since their efforts towards the accumulation of the wealth were more significant than that of the 

homemaker.  This rule, which left women facing separation at a huge disadvantage, has now been 

eliminated by the courts in White, with the courts acknowledging that the role played by a wife in 

looking after the children and the home was of equal value to that of the money earner and assisted 

the husband significantly in earning the family wealth.   On a practical application of the principle, 

Ms White was awarded a share of £1.7m from assets totalling £4.6m ‐ a fair division in light of her 

contributions both towards the home and the family business over a marriage of 33 years.  The 

courts repeatedly emphasised the equality of each party’s contributions in their judgement: 

“…..each party contributed a great deal of effort to the marriage and the welfare of the family. 

Within the home it was the wife who primarily brought up the children, and she also worked hard in 

all sorts of ways on the farm. Mr White was a hardworking and active farmer”. 

This was also recognised by the judges in the Court of Appeal: 

“In truth this was a marital and also a business partnership in which, by their efforts and 

commitment, each contributed to the full for 33 years, and any attempt to weigh the respective 

contributions of their effort is idle and unreal.”25 

Notwithstanding this, the courts still awarded Ms White a share of less that 50% to reflect the fact 

that her father‐in‐law had provided a loan to establish the family business, again demonstrating that 

assets will not be divided equally where fairness does not necessitate this.  More importantly, the 

decision in White will now ensure that a woman will not be placed at any disadvantage on a 

redistribution of the assets where she has supported her husband in his career over a long period of 

time by maintaining the home and the children.  The principles outlined in the case will also produce 

fairer outcomes for women who suffer a detriment by sacrificing their careers in order to become 

full‐time homemakers, and consequently have little resources of their own.  As stated by Lord 

Nicholls in Miller,  

“It is not a case of 'taking away' from one party and 'giving' to the other property which 'belongs' to 

the former…. Each party to a marriage is entitled to a fair share of the available property. The search 

is always for what are the requirements of fairness in the particular case.  [White] is aimed at 

redressing any significant prospective economic disparity between the parties arising from the way 

they conducted their marriage. For instance, the parties may have arranged their affairs in a way 
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which has greatly advantaged the husband in terms of his earning capacity but left the wife severely 

handicapped so far as her own earning capacity is concerned. Then the wife suffers a double loss: a 

diminution in her earning capacity and the loss of a share in her husband's enhanced income.”26 

It is therefore evident that the concept of “needs, sharing and compensation” established by the 

courts in White is not as ambiguous as the Law Commission suggests.  It is clear that “needs” is the 

primary factor to be considered under s.25 of the Matrimonial Causes Act 1973; “sharing” may be 

awarded to a wife as “compensation” for loss of earnings, resulting from a decision to leave 

employment to look after the children and the home. 

White v White is a groundbreaking decision since it acts as a positive and significant step towards 

greater equality for women in the outcome of ancillary relief cases, guaranteeing that fairness for 

both parties will be at the heart of every decision which follows.  Notwithstanding this, men who are 

high‐earners are likely to disagree with the principles established in White, believing that their wives 

should not be entitled to a share in the family wealth, despite the hard work they have undertaken 

in supporting the husband in his career during a lengthy marriage.  Such individuals will seek to 

retain their assets through the use of a Nuptial Agreement as far as possible, and will seek to oust 

jurisdiction to litigate on the matter under s.25 of the Matrimonial Causes Act 1975.  As emphasised 

by Andrew Hayward in his article “The Gender Dimension of Pre‐nuptial Agreements: Radmacher v 

Granatino (2010)”,27 most Nuptial Agreements are likely to derive from selfishness and an attempt 

by one party to escape a distribution by the courts based on the principles established in White: 

 “ ......the yardstick of equality’ created in White v White [2000] 1 AC 596... was likely to be displaced 

by the terms of the pre‐nuptial agreement. Unsurprisingly this is the very essence and purpose of 

these types of agreement”.   

This was previously emphasised by Lady Hale in her dissenting judgement in Radmacher: 

“...the object of an ante‐nuptial agreement is to deny the economically weaker spouse the provision 

to which she – it is usually although by no means invariably she – would otherwise be entitled …”28. 

Lady Hale correctly recognises that the victims of Nuptial Agreements will predominantly be women 

due to their traditional role as housewives.  This was also emphasised by Cahill29 who stresses that 

the “the female role of child‐rearing at the expense of career advancement is still very much the 

norm” and that “it is still men who are more likely to insist on [pre‐nuptial agreements] as a 

prerequisite to marriage”.  We disagree with the assertions made by the Law Commission that the 

increase in demand for pre‐nuptial agreements by wealthy individuals does not arise “from a natural 

wish to hold on to one’s own, and perhaps a resistance to the ideas of equality expressed in White v 

White”30 but a desire to have more clarity prior to the marriage as to the possible financial 

consequences of divorce.  It is erroneous to presume that a selfish desire to avoid sharing wealth 

                                                            
26 [2006] UKHL 24 
27 Hayward, A. “The Gender Dimension of Prenuptial Agreements: Radmacher v Granatino” Inherently Human: 
Critical perspectives on Law, Gender & Sexuality (November 22nd 2010) 
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28 [2010] UKSC 42 
29 Cahill, G. “Prenups: a delicate balancing act” The Guardian newspaper (October 22nd 2010) 
http://www.guardian.co.uk/commentisfree/2010/oct/22/prenups‐delicate‐balancing‐act 
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with one’s wife does not motivate high earning men to enter into such agreements.  As Cahill 

recognises, this issue has already been subject to much public debate: 

“It is the gender construct of a wealthy male enforcing a pre‐nuptial agreement against an 

economically weaker female that has typified the debate surrounding pre‐nuptials.”31 

 We argue that the law should not be assisting wealthy spouses’ to accomplish such goals by 

introducing Nuptial Agreements, and that the enforcement of such agreements would seriously 

undermine the move towards equality for women initiated by the courts judgment in White v White.  

This was emphasised by Rupert Myers in the Guardian newspaper: 

“The courts of England and Wales have only latterly come to the point at which they attempt to 

uphold a principle of equality between husband and wife upon divorce, a position welcomed rightly 

by campaigners who long felt that the contributions of women who stayed at home were 

undermined by the divorce laws. Allowing pre‐nuptials would provide a full proof circumvention of 

this slow process of development”.32 

Furthermore, it is clear that the principles in White are only used to determine how excess wealth (if 

any) should be distributed once the parties have been awarded the sum they would each need in 

order to live.  In most households, couples do not earn enough to have funds left over once each 

party’s needs are met, in which case a decision will be taken based on the s.25 factors in the 

Matrimonial Causes Act 1973, with the welfare of any children being the paramount consideration.  

We therefore argue strongly that since White applies only to cases where the parties have a 

substantial amount of wealth and has no relevance to most couples, introducing Nuptial Agreements 

to help wealthy individuals preserve  their assets cannot be justified at the risk of undermining the 

unique status of marriage for so many. 

The difficulties with the arguments surrounding “autonomy” 

Although it has been suggested by the Law Commission that it should “be possible for a couple to 

choose the financial consequences of the ending of their relationship, rather than having those 

consequences imposed upon them”33, we contend that this argument is flawed for a number of 

reasons.  Firstly, individuals may not fully understand the terms and implications of a Nuptial 

Agreement presented to them prior to a marriage owing to their respective ages and lack of 

knowledge34, particularly in light of the fact that most marriages are entered into during one’s youth.  

This may increase the likelihood of one party, who fully understands the terms of the Nuptial 

Agreement (and demands its use), taking undue advantage of the other’s ignorance.  Research has 

suggested that individuals are less likely to pay serious regard to future risks connected with 

marriage since the relationship is primarily founded upon love and trust between the parties.35  

Many individuals may not feel the need to explore the implications of any agreement presented to 
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them by their partner since they do not expect the marriage to come to an end in the future.  In a 

study conducted by Baker and Emery36, all young people questioned prior to their marriage stated 

that they believed there was a 0% chance of their marriage ending in a divorce.   

Another widely recognised concern is that immense pressure may be imposed on one party to sign 

the agreement, if this is presented as a condition for the marriage to go ahead.  As recognised by 

Miller “there is a danger that the pressure to sign a pre‐nuptial will be heightened in the days 

immediately preceding the marriage”37, which may force a spouse to sign the agreement without 

fully understanding the implications of its terms.  Lady Hale expressed this concern in Radmacher, 

stating that a pre‐nuptial agreement could be “the prize which one party may extract for his or her 

willingness to marry”38 in which case there is likely to be a serious absence of freedom to contract.   

Furthermore, any pressure to sign an agreement is likely to be placed by the wealthier spouse who 

will usually be the husband, leaving women in a more detrimental position once again.  

Furthermore, the spouse demanding the use of the agreement may not be entirely honest as to the 

real extent of their assets.  The position was well summarized by Miller:   

“A potential danger with a pre‐nuptial agreement is that the parties may not have been in an equal 

bargaining position. There may have been unfair pressure on the weaker party‐‐usually the wife‐‐to 

enter into an agreement which will unreasonably limit the husband's future liabilities. The 

significance of the difference in the circumstances of the parties may be heightened to the extent 

that there has been a failure to make a full disclosure of assets, especially by the wealthier party.”39 

As recognized by Sanders, some individuals on the other hand, may fully understand the implications 

of a Nuptial Agreement, but may not be in a position to negotiate effectively due to their 

circumstances.  For example, a pregnant woman from a traditional family who feels the need to get 

married, or a fiancé without right of residence in the UK who fears deportation may be placed under 

immense pressure to sign the agreement. At this point, the problems discussed by Lady Hale 

concerning the ‘price for entering into a marriage’ come into play again.40  For this reason, it is 

dangerous to assume that both parties to an agreement had freedom to consider whether or not to 

enter into the agreement, and that all agreements signed by individuals are done so willingly.  On 

the other hand, there is also a risk that one party may dishonestly allege undue influence to escape 

the enforcement of a binding agreement. We therefore disagree with the Law Commission’s 

assertions that “the autonomy argument is a strong one41” since autonomy is likely to be 

compromised in many respects. 

 

The call for “certainty” 
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41The Law Commission’s consultation paper on Marital Property Agreements,  pg. 76 para 5.32 



We now turn towards the argument that Nuptial Agreements are needed in order to enable each 

party to know the exact financial consequence of divorce prior to the marriage, and that: 

“Many couples feel, that the outcomes of ancillary relief are so uncertain that it must be better, less 

stressful, and cheaper, to deal with the outcomes by agreement.”42 

The arguments for certainty are weak for a number of reasons.  Firstly, as recognised by the Law 

Commission43, certainty is only a cause for concern for significantly wealthy spouses i.e. a minority of 

couples.  The provisions of the Matrimonial Causes Act 1973 provide a significant level of certainty as 

to the impact of divorce for average earners, and therefore the Act caters well for most spouses.   

For the rich, certainty as to the exact consequences of divorce can only be achieved by allowing a 

couple to oust the courts’ jurisdiction entirely in any agreement made, and removing the ability of 

both spouses to obtain an ancillary relief order from the court. However, allowing couples to remove 

the courts’ power to intervene is dangerous and can have serious financial consequences for one of 

the parties to the agreement where its terms are unfair44.   

This has already been recognised by the Law Commission, and it is unlikely that legislation allowing 

couples to oust the courts’ jurisdiction entirely would ever be approved for this reason. Therefore, 

the Law Commission has suggested that safeguards should be enacted whereby one spouse is 

permitted to seek an order setting the Nuptial Agreement aside on the basis that it provides for an 

unfair distribution of the assets.  This, however, significantly undermines the argument for certainty 

that is being used in order to justify reforming the law in this area. 

We submit that Nuptial Agreements should not be introduced. There is much evidence to support 

the argument that Nuptial Agreements constructed before a marriage cannot cater adequately for 

changes in the circumstances likely to take place after the marriage, such as the birth of any children 

or a sudden change in the role played by each party as breadwinner and homemaker.  It is 

noticeable that even in Radmacher v Granatino45, where the courts expressed support for allowing 

pre‐nuptial agreements to heavily influence the outcome of ancillary relief cases, the judges 

nevertheless made an order which differed from the terms of the pre‐nuptial agreement originally 

made between the parties.  Despite the couple agreeing not to seek a court order on divorce, Mr 

Granatino was still awarded a sum of £70,000 a year from Miss Radmacher for the next 14 years, on 

the basis that the terms of the pre‐nuptial agreement were unfair in the given circumstances.  The 

parties had both decided that Mr Granatino would terminate his employment at JP Morgan, through 

which he earned £120,000 per annum, in order to undertake further studies at Oxford University; 

the order made by the court was therefore intended to give Mr Granatino enough time to establish 

his career once again.  Notably, Mr Granatino was also awarded permission to live in one of Miss 

Radmacher’s homes in London on a rent‐free basis, and to stay in a holiday home in France without 

the need to pay for the use – neither provisions were included in the pre‐nuptial agreement.  

                                                            
42 The Law Commission’s consultation paper on Marital Property Agreements at pg. 76 para 5.33 
43 The Law Commission’s consultation paper on Marital Property Agreements at page 76, para 5.36 
44 The Law Commission’s consultation paper on Marital Property Agreements at pg. 77 para 5.36 
45 [2010] KSC 42 



The courts took a similar approach in K v K46 and partially departed from the agreement made 

between the parties which provided that the wife would only be entitled to a lump sum of £120,000 

without any ongoing maintenance in the event of divorce.  Despite this, the courts awarded the wife 

maintenance of £15,000 per annum for a specified period, stating that to enforce the pre‐nuptial 

agreement fully and deprive the wife of ongoing maintenance would be unfair in the given 

circumstances.  Of particular importance was the fact that a variation of the terms of the agreement 

in this manner was required in order to ensure that the needs of the couples’ children were met.   

Similarly in McLeod v McLeod47, the terms of the pre‐nuptial agreement failed to cater for the needs 

of the couples’ five children, resulting in the courts varying the agreement to provide an extra sum 

to the wife, who was to act as their primary carer.   It is noticeable that in both K v K and McLeod, 

the agreement entered into by each couples did not cater for the needs of any future children, 

highlighting the dangers of allowing spouses to restrict one another’s ability to obtain an ancillary 

relief order from the court.  The Law Commission suggests that any legislation introduced would 

protect children by offering special safeguards, allowing either party to seek a court order for a child 

despite terms of in a pre‐nuptial agreement ousting their jurisdiction; Radmacher however, is a clear 

example of how an agreement drawn prior to a marriage can still be unfair even where the needs of 

any children are not at issue.  Although Radmacher was unusual on its facts, being the husband who 

had terminated his career for whatever reason, in most instances it is women who decide to leave 

full‐time employment in order to maintain the home, leaving them with little financial resources of 

their own.  Any Nuptial Agreement which removes the ability of either party to seek financial relief 

from the court could leave women in these circumstances at a significant disadvantage on divorce, 

particularly if the husband has sought to retain a majority of his assets through use of a pre‐nuptial 

agreement.  

In order to prevent this, and as mentioned previously, the Law Commission has suggested that 

safeguards should be enacted whereby one spouse is permitted to seek an order setting the Nuptial 

Agreement aside on the basis that it provides for an unfair distribution of the assets even where’s 

it’s terms attempt to oust the courts’ jurisdiction.  However, it is evident that such an exception will 

defeat the very purpose of the agreement, namely certainty as to the financial position of each 

spouse on divorce. Furthermore, there is likely to be a flood of spouses seeking to rely on the 

safeguard, thereby defeating a further argument that Nuptial Agreements are needed to avoid the 

distress and cost of litigation.  As highlighted by Robert George in his article “Pre‐nuptial 

agreements: for better or for worse?”, the arguments for certainty may seem logical at first but; 

“ ...such common sense arguments should not blind us to the possibility that giving pre‐nuptial 

agreements greater recognition might not only fail to increase the certainty and simplicity of the 

law....but might cause greater legal uncertainty and complexity and/or increase opportunities to 

litigate...”48   

For this reason, we again argue that there is little point in pre‐nuptial agreements that don’t legally 

oust the courts’ powers to intervene entirely.  However, the law must not permit this kind of Nuptial 

                                                            
46 [2003] 1 F.L.R. 120 
47 [2008] UKPC 64 
48 George, Roberts., Hams Peter., and Herring Jonathan “Pre‐Nuptial Agreements: For Better or for Worse?”    
   Family Law Journal [2009 Fam Law 934] 



Agreement, as agreements concluded months or years before separation are unlikely to provide for 

a fair distribution of assets in light of the changes likely to take place during the marriage.  We do 

not agree that certainty should be achieved at the cost of fairness.  We argue again, that any 

inclusion of a term to oust the courts’ jurisdiction will simply be an attempt by one party to prevent 

their homemaking spouse (usually the wife) from receiving a share of their wealth and to avoid a 

distribution based on the principles in White; the law should not assist or encourage such behaviour.   

In relation to the rich, we argue that as an alternative to introducing Nuptial Agreements, certainty 

should be achieved by reforming the Matrimonial Causes Act 1973 further to provide clear 

guidelines as to the likely financial consequences of divorce in cases where assets exceed the 

couples’ needs.  The provisions of the act should be detailed enough to enable the parties to 

understand the impact of divorce on their assets, regardless of whether they are average or high‐

earners. This would also eliminate the problems divorce lawyers are allegedly facing in advising a 

minority of rich couples as to the impact of divorce on their finances49, and will also encourage such 

couples to marry, if indeed they are refraining from marriage due to uncertainty, as suggested by the 

Law Commission50.  However, it is doubtful whether couples are avoiding marriage simply for this 

reason since there is no conclusive evidence to this effect, and cohabiting couples have long argued 

for obtaining equivalent rights to married couples.   

In conclusion we submit that Nuptial Agreements should not be enforced, and must remain as only 

one factor to be taken into account by s.25 of the Matrimonial Causes Act 1973. 

                                                            
49The Law Commission’s consultation paper on Marital Property Agreements pg. 76, para 5.35 
50The Law Commission’s consultation paper on Marital Property Agreements pg 73 para 5.29 



For the attention of the Property, Family and Trust Law Team.  
 
 
 
________________________________ 
 
From: Dina Cooper   
Sent: 08 April 2011 12:22 
To: LAWCOM Chief Executive 
Subject:  
 
 
 
Dear Sirs, 
 
 
 
I recently attended a consultation given by Professor Elizabeth Cooke held at St 
Philips Chambers in Birmingham on the subject of marital property agreements. The 
evening was most enjoyable and gave a versatile insight into the differing views 
surrounding the subject and how they are likely to affect those of different 
ages, circumstances and culture.  
 
 
 
It is clear that there are those who would benefit greatly from entering into a 
marital property agreement –particularly those who are middle aged (and slightly 
older) who have perhaps been married before, have children and have built up a 
certain amount of wealth in their own right and no doubt wish to protect 
themselves for future eventualities. 
 
 
 
However, there are those who would no doubt be placed in vastly unfair positions 
leading to hardship were the fairytale bubble to burst by virtue of divorce. 
There are many areas that in my view require clarity but more importantly I 
consider that in certain circumstances it would be catastrophic for parties to 
enter into such an agreement that clearly cannot provide for possible future 
events such as the birth of children, loss of wealth/income, illness etc. 
 
 
 
As far as the legal profession is concerned, I fail to see how lawyers can offer 
good sound legal advice on the preparation of an agreement that cannot see into 
future eventualities and could clearly lead to claims of negligence. Further 
there was some mention that parties would not be required by law to seek 
independent legal advice – but that they would simply be encouraged to do so. 
Surely this leaves itself wide open to an abuse of the system and fails to 
protect those who are most vulnerable to pressure and duress from the “stronger” 
person and/or outsiders. Given that pre-nuptial agreements are likely to be 
entered into at a time when a relationship is at a blossoming stage when one or 
both of the individuals cannot possibly imagine a future break up, how can all 
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future eventualities be covered to protect both parties in one simple document. 
Surely this has the potential to place individuals in an impossible and unfair 
position and fails to protect innocent parties such as children born during the 
marriage. 
 
 
 
The possibilities of disaster for such agreements are countless and one question 
seems to lead to another, then another and so forth. 
 
 
 
Many thanks 
 
 
 
Dina Cooper 
 
 
This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. 
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Please reply to: PRESIDENT
David Salter
Mills & Reeve
1 City Square
Leeds LSI 2ES
England

Date: I April2011

Dear

Marital Property A2reements: Consultation Paper No 198

I would be grateful if you would accept this letter as the response of the Academy to the above
onsultation Paper.

The Academy is a worldwide association of practising family lawyers recognised by their peers as the
most experienced family law specialists in their respective countries. The Academy has 600 Fellows,
including judicial Fellows, spread across 43 jurisdictions (counting the USA for this purpose as a
single jurisdiction). There are 115 Fellows in England and one in Wales.

In March 2011, Jordan Publishing Limited (Family Law) published International Pre-Nuprial and
Post-Nuptial Agreements on behalf of the Academy.

The Academy does not seek to make submissions as to how the law relating to marital agreements in
England and Wales should develop, but rather to comment upon the international dimensions
discussed at paragraphs 1.37-1.41 and Part 4 of the Consultation Paper.

We agree that, as explained in paragraph 4.3, it is critical to an understanding as to why pre-marital
agreements are legally binding in continental European jurisdictions subject to certain safeguards to
appreciate the distinction between jurisdictions applying a default matrimonial property regime, where
the main purpose behind a pre-marital agreement may be to regulate the parties’ relationship as to
property during marriage or to make provision on death or bankruptcy, and jurisdictions such as
England and Wales where the ostensible purpose of the agreement may be to contract out of

jjscretion. Without an appreciation of this distinction, comparisons can be misleading, as paragraph
.4 states.

Our concern centres upon what might be broadly termed international agreements. where the asset
base spans a number ofjurisdictions. It has been usual in such cases to establish a team of experts in
each of the relevant jurisdictions so that each party may receive advice as to the effect and
enforceability of the proposed agreement in each of the relevant jurisdictions. This advice will
nonnally cover issues ofjurisdiction and applicable law as well as the necessary formalities which
need to be undertaken.

We would comment on each of these issues in turn:

1. Jurisdictionlapplicable law

The election of jurisdiction in a pre-marital agreement may well be persuasive or even determinative
where a dispute arises in England as against a non-EU jurisdiction. However, following the
implementation of what is now Brussels hA (Regulation (EC) No 2201 2003). jurisdiction clauses are
of lesser importance where the other jurisdiction(s) isfare another Brussels IIA signatory. ies because
there is virtually no scope to challenge the jurisdiction of the court first seised. Outside the EU, a pre
marital agreement can hc useful in supporting ajuHsdlctlon choice but it rem uns vit ii to act quickly
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to issue and progress proceedings in the chosen court. Nonetheless, Brussels I (Regulation (EC) (No
44/2001). art 23 (and from 18 June 2011 the EC Maintenance Regulation (Regulation (EC) No
4/2009), art 4)) permits a choice ofjurisdiction over maintenance by an agreement in writing. These
provisions relate only to maintenance and not to the general redistribution of marital property.

Some pre-marital agreements contain applicable law clauses specifying the laws of a particular
country should apply to any consideration of the agreement. Such clauses are not the same as
jurisdiction clauses, although an applicable law clause is likely to be treated by the English court as if
it were a jurisdiction clause indicating that any proceedings should be dealt with in the country of the
chosen applicable law. The EC Maintenance Regulation makes provision (Chapter III) as to the use of
applicable law which will not apply to the United Kingdom.

2. Formalities

Different jurisdictions have their own particular formalities as to the execution of a marital agreement.
eg notarisation and/or registration. Our concern relates to the completion of what has been termed
above an international agreement. Views differ as to whether there should be a primary agreement in
what is perceived to be the primary jurisdiction (with jurisdiction and applicable law clauses as
appropriate) with full mirror agreements in the subsidiary jurisdiction(s). Sometimes, the mirror
agreements will deal solely with the issue ofjurisdiction in the relevant subsidiary jurisdiction. The

ompeting view is that the existence of primary and minor agreements may provide the potential for
inübsequent litigation and that, in consequence, the better course is to have an omnibus agreement in

the primary jurisdiction with contemporaneous, formal, agreed translations for each subsidiary
jurisdiction. This latter course would, for example, avoid the issue as to the timing of completion of
the various agreements, embracing the argument that the later agreement should prevail. Furthermore,
there should be no dispute as to what the agreed terms are.

The purpose of this submission is solely to ask that the Law Commission’s review should take account
of the special dimension created by international agreements of the type mentioned above and of the
need to address the two specific issues raised above. There is probably little which can be achieved in
relation to the first issue other than to raise the awareness of the profession. So far as the second issue
is concerned, the omnibus agreement approach is preferred.

If any further assistance is required in relation to the issues raised in this letter, we would be delighted
to help.

Yours sincerely

avid Salter
“President, IAML



Dear Colleague 
 
 
 
Stonewall welcomes the opportunity to respond to the Law Commission's 
consultation on marital property agreements. Stonewall is a national 
organisation working across Great Britain that has campaigned for 
equality for lesbian, gay and bisexual (LGB) people since 1989. 
Stonewall campaigned for many years for legal recognition to enable 
same-sex couples to access the rights available to opposite-sex couples 
who are able to marry, finally achieved with the implementation of the 
Civil Partnership Act in December 2005. 
 
 
 
This brief email response does not address the legal detail of the 
proposals. Rather, the essential point that Stonewall wishes to make on 
the issue of whether the law should go further by permitting some 
agreements to exclude the jurisdiction of the court to grant ancillary 
relief is that any changes must ensure parity of treatment between 
opposite and same-sax couples. Both couples contemplating the financial 
consequences of either divorce or dissolution of their civil partnership 
should be treated in the same way, going forward. This reflects the 
equivalent statutory provisions in the Matrimonial Proceedings Act 1973 
and the Civil Partnership Act 2004. 
 
 
 
It is important that if any decision is taken to proceed with change 
that any guidance makes clear that same-sex couples ending civil 
partnerships are subject to the same law applying to property agreements 
as married couples. We suggest that the term 'marital property 
agreements' may imply to some lesbian or gay couples that the issue does 
not apply to them. Although the Government has recently indicated that 
it will consider the case for extending the legal form of marriage to 
same-sex couples, for the time being same-sex couples access the same 
rights available to married couples through entering into a civil 
partnership. 
 
Finally, we would note that where cases involve children of a 
relationship, this could apply equally to couples in same-sex 
relationships as to heterosexual couples. 
 
 
 
Currently, where any same-sex couples ask Stonewall about property 
agreements before entering a civil partnership, we advise them to take 
proper legal advice before doing so. 
 
Please do not hesitate to get in touch if Stonewall can be of any 
further assistance. 
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Regards, 
 
 
 
 
 
Jonathan Finney 
 
Head of External Affairs 
 
Stonewall 
 

    
Switchboard: 020 7593 1850 
Info Line: 08000 50 20 20 
www.stonewall.org.uk 
 
Registered in England and Wales: Stonewall Equality Ltd, Tower Building, 
York Road, London SE1 7NX 
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Law Commission Consultation Paper No 198 - Marital Property Agreements 

Response from the Unquoted Companies Group 

1 About the Unquoted Companies Group 

1.1 The Unquoted Companies Group (UCG) is a group of approximately 35 family 
businesses.  The businesses represented by the UCG are predominantly family-run 
and are based across the United Kingdom, not just in the prosperous South-East of 
England. 

1.2 The UCG’s area of particular interest and expertise lies in the unquoted sector of the 
British economy, which includes most of the UK's small and medium-sized firms.   

1.3 All the UCG’s members have been in business for decades and some have histories 
stretching back over a century.  The defining characteristics of the UCG’s 
membership are a focus on continuity and the delivery of long-term sustainable value.   

2 Introduction 

2.1 This paper comprises the response of the UCG to the Law Commission’s Consultation 
Paper on Marital Property Agreements (the Consultation) published in January 2011. 

2.2 The focus of the UCG’s members on ensuring sustainable growth and investment 
means that they have taken a close interest in the recent developments in case law 
around Marital Property Agreements1, most recently the Supreme Court’s decision in 
Radmacher v Granatino.   

2.3 In addition to the obvious emotional distress, the breakdown of a marriage or a 
relationship can have very serious consequences for family businesses, as the Law 
Commission recognises.   

2.4 Most businesses comprise a complex combination of tangible and intangible assets.  
They may not always survive either the partition of these assets or the enforced 
saddling of debt or reorganisation that the end of a relationship could bring in the 
current legal context.   

2.5 In a very real sense, as far as the potential impacts on businesses are concerned, the 
issue of marital property agreements is one where the personal and commercial 
spheres intersect – where the family law and company law regimes meet.  They are 
not always easily reconciled as recent case law has demonstrated. 

2.6 The absolute priority of ensuring that vulnerable spouses and their children are not 
financially disadvantaged is not challenged by consideration of this matter.  
Furthermore, the institution of marriage is wholeheartedly supported by the 
membership of UCG.  Marriage forms part of the social bedrock upon which many 
thousands of successful businesses have been built.   

2.7 As a more general point, the UCG believes that marriage is an economic ‘good’ as 
well as a social good that should be supported in its own right by public policy. 

                                                
1 This response follows the Law Commission’s collective description of “Marital Property Agreements”. 
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2.8 Quite apart from the concerns around business continuity which the UCG sets out in 
this response, providing greater clarity as to the status of marital property agreements 
in the eyes of the law would serve to strengthen the institution of marriage itself.  It 
would allow marriage to be entered into with greater certainty for both the parties 
involved.  In some cases, it may even mean that marriages take place that might not 
otherwise have done so. 

2.9 The UCG argues that the ‘traditional’ position in English law that marital property 
agreements are contrary to public policy is increasingly out of step with societal 
norms and international practice. 

2.10 Whilst the decision in Radmacher has made it clear that greater weight can be given 
to marital property agreements in certain circumstances, the discretion of the courts 
remains supreme.  Statutory clarity is therefore required.  The UCG believes that the 
Law Commission’s consultation provides a valuable opportunity to update the law in 
England & Wales in light of the most recent judgement to ensure that it is fit for 
purpose and is comparable to that in the majority of other jurisdictions.   

3 Response from the UCG 

3.1 The UCG recognises, as does the Law Commission, that marital property agreements 
are currently only a consideration in a minority of cases.  In many instances the 
financial consequences of the end of a relationship are resolved without recourse to 
the courts and often the financial resources and assets of a couple would be 
insufficient to support both parties and any children when a household splits in two 
anyway. 

3.2 However, in cases where a business is involved the implications of the end of a 
relationship can be very serious.  Clearly a business is not as readily divisible as other 
assets and the implications could include: 

 Distraction of senior management and general disruption; 

 A loss of expertise and focus; 

 Loss of capital and assets, and disruption of cashflow; 

 An enforced distribution of cash, potentially requiring the business to access 
onerous or inappropriate forms of finance.  This could have serious 
implications for the strength of the company going forward;  

 A sale of the business which otherwise was likely to remain as a successful 
family business; 

 Liquidation of the business. 

3.3 Of course, these impacts would not necessarily be restricted to the business itself.  
They would have knock-on implications above and below in the supply chain and 
wider economy.  They would also, potentially, have implications across a number of 
priority public policy areas, most notably maximising employment and private 
investment. 
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3.4 Whilst there is little that can be done via legislation to mitigate against the personal 
impacts of the breakdown of a relationship (distraction to senior management and a 
potential loss of expertise and focus), many business owners would seek to manage 
the risks to a business associated with the breakdown of relationships with marital 
property agreements.  Such agreements would pay particular attention to the treatment 
of assets brought into a marriage or partnership. 

3.5 Such agreements are an increasingly important part of sensible and prudent business 
planning.  Hence the current uncertainty as to their status in the eyes of the court 
remains a pressing concern. 

3.6 The UCG strongly believes that marital property agreements must, as long as they 
have been prepared in accordance with certain defined standards, be considered to be 
binding documents.  This is argued on the basis of ensuring the continuity and 
viability of businesses and the employment and investment that they provide.   

3.7 The defined standards are considered in further detail in the section below and would 
include the opportunity to access appropriate legal advice.  Where these standards are 
met, the UCG can see no reason for the courts continuing to fulfil what is essentially a 
paternalistic role. 

3.8 As the Law Commission will also realise, there are concerns that our legal regime in 
this area is increasingly out-of-step with international practice.  There are perceptions 
that, in some cases, proceedings are deliberately launched here to take advantage of 
the courts’ potentially more ‘liberal’ approach to marital property agreements, 
agreements that would be considered legally binding in other jurisdictions.  The UCG 
would argue that many of these cases do not represent an appropriate use of the 
resources of the courts system. 

3.9 Whilst recognising, as stated above, that marital property agreements are only a 
consideration in a minority of cases, the wider consequences of this current 
uncertainty are potentially so serious that the UCG believes that clarification in 
legislation is demanded as soon as parliamentary time would permit. 

4 Proposed standards for marital property agreements 

The UCG believes that appropriate standards that would need to be met if marital 
property agreements are to be considered binding should include: 

 Both parties having had the opportunity to access appropriate legal advice 
prior to entering into the agreement; 

 That the agreement was entered into freely and willingly and no pressure was 
brought to bear on either party; 

 That the agreement relates to previously acquired or owned assets that have 
been brought into the relationship; 

 That the agreement is up to date and reflects the current circumstances of the 
couple, particularly as far as children are concerned; 
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5 Summary 

5.1 The sad reality is that, despite the best intentions of all parties, an increasing number 
of marriages and relationships fail.   

5.2 In the majority of cases, marital property agreements will not be relevant but where 
there is a business involved and where the individuals have had the opportunity to 
seek appropriate legal advice and enter into a properly prepared agreement, the UCG 
sees the courts as having little role to play. 

5.3 In summary, the UCG believes that the opportunity should be taken to clarify the 
status of marital property agreements as early as possible.  To do so would: 

 Reduce uncertainty around continuity of businesses in the unfortunate event 
that a personal relationship ends.  This would bring significant benefits for the 
business and the economy more widely; 

 Recognise that such agreements are increasingly a part of prudent and 
responsible business planning; 

 Relieve the requirement for the courts to fulfil an inappropriately paternalistic 
role and provide important recognition of individual autonomy; 

 Relieve a significant burden on the courts system as the biggest proportion of 
the costs associated with binding marital property agreements would be borne 
privately; 

 Bring England & Wales more into line with international standards and pre-
empt any potential action by the European Union; 

 Provide greater support for the institution of marriage; 

5.4 The UCG would look forward to the opportunity to discuss its response to the 
consultation with the Law Commission should this be helpful.  

6 Responses to consultation questions 

6.1 Text in this section in italics is quoted from the Law Commission consultation 
document.  Similarly, paragraph numbers in italics are from the consultation itself.  

 

IMPACT ASSESSMENT 

8.2  We would welcome information and comments from consultees on any 
potential impacts of the current law or of reform of the law relating to marital 
property agreements.  

[paragraph 1.55] 

6.2 See above. 
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CONTRACTUAL VALIDITY AND PUBLIC POLICY 

8.3  We provisionally propose that for the future an agreement made between 
spouses, before or after marriage or civil partnership, shall not be regarded as void, 
or contrary to public policy, by virtue of the fact that it provides for the financial 
consequences of a future separation, divorce or dissolution.  

[paragraph 3.84] 

6.3 The UCG strongly supports this provisional proposal. 

 

QUALIFYING NUPTIAL AGREEMENTS 

8.4  Should a new form of qualifying nuptial agreement be introduced, that 
provides for the financial consequences of separation, divorce or dissolution and 
excludes the jurisdiction of the court in ancillary relief? 

[paragraph 5.69] 

6.4 Yes, this would provide greater clarity going forwards, but the option of retrospective 
recognition of agreements made prior to the coming into force of relevant legislation 
should be retained. 

 

8.5  If so, should such agreements be able to contain only terms relating to 
preacquired, gifted or inherited property? 

[paragraph 5.70] 

6.5 They should relate not only to these categories but also to property acquired over the 
course of the marriage.    

 

8.6  Should the reform of the law relating to marital property agreements be 
postponed to await a wider review of the law of ancillary relief? 

[paragraph 5.72] 

6.6 No.  The UCG believes that the issue of marital property agreements is, where they 
relate to businesses, of such importance that it warrants reform in the short-term, and 
should await a wider review of the law of ancillary relief, which is likely to take a 
number of years. 
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CONTRACTUAL VALIDITY 

8.7  We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, a marital property agreement should not be treated as a 
qualifying nuptial agreement unless it was a valid contract. 

[paragraph 6.47] 

6.7 Agreed. 

 

8.8  Do consultees think that the law relating to undue influence would require 
reform, for qualifying nuptial agreements only, in order to ensure that they were 
not too readily challenged or overturned? 

[paragraph 6.48] 

6.8 Yes, further consideration of reform in this area as it relates to qualifying nuptial 
agreements is likely to be required.  

 

SIGNED WRITING 

8.9  We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, it should be a requirement that they be made in writing 
and signed by the parties. 

[paragraph 6.56] 

6.9 Yes, the UCG agrees with this provisional proposal.  
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THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 

8.10  We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, a marital property agreement shall not be treated as a 
qualifying nuptial agreement unless the party against whom it is sought to be 
enforced received, at the time of the making of the agreement, material full and 
frank disclosure of the other party’s financial situation. 

[paragraph 6.74] 

6.10 No, the UCG does not agree with this provisional proposal – parties should be able to 
waive their rights to disclosure.  In principle, there is no reason why disclosure should 
not be made on a “need to know” basis. 

 

8.11  We ask consultees whether parties should be able to waive their rights to 
disclosure. 

[paragraph 6.75] 

6.11 Yes, parties should be able to waive their rights to disclosure. 

 

THE EFFECT OF FAILURE TO TAKE ADVICE 

8.12  We provisionally propose that, if qualifying nuptial agreements are 
introduced, a marital property agreement should not be treated as such against a 
party who did not receive legal advice at the time when it was formed. 

[paragraph 6.98] 

6.12 The UCG disagrees with this provisional proposal.  As long as both parties have had 
the opportunity to access appropriate legal advice and the agreement meets the 
appropriate standards, a marital property agreement should be considered valid. 

 

8.13  We provisionally propose that in order to prove that legal advice has been 
given it shall be necessary to show that the lawyer advised the party against whom 
the agreement is sought to be enforced about: 

(1) the effect of the agreement on the rights of that party; and 

(2) the advantages and disadvantages, at the time that the advice was 
Provided, to that party of making the agreement. 

[paragraph 6.99] 
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6.13 Again, the UCG disagrees with this provisional proposal.  The validity of a marital 
property agreement should not be dependent on legal advice having been taken.  
However the opportunity to take such advice must have been available. 

 

JOINT LEGAL ADVICE 

8.14  We ask consultees if they believe that there are any circumstances where the 
statutory requirement for legal advice could be met by having the same lawyer 
advise the two parties. 

[paragraph 6.104] 

6.14 With the development of mediation and the collaborative law concept, where all 
advice is given openly and is non-positional, we can envisage circumstances where it 
could be met with the same lawyer advising the two parties. 

 

A TIMING REQUIREMENT 

8.15  We provisionally propose that, if qualifying nuptial agreements are 
introduced, there should be no timing requirements imposed upon qualifying 
nuptial agreements made before marriage or civil partnership. 

[paragraph 6.112] 

6.15 The UCG agrees with this provisional proposal.  

 

THE CONTENT OF THE AGREEMENT 

8.16  We seek consultees’ views as to whether, if qualifying nuptial agreements 
are introduced, there should be any further provision, beyond what we have already 
proposed, about either: 

(1) the formation; or 

(2) the content of the agreement. 

[paragraph 6.125] 

6.16 The UCG believes that qualifying agreements should be subject to an agreed set of 
standards as set out above.  
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VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 

8.17  We provisionally propose that any variation of a qualifying nuptial 
agreement must comply with all the pre-requisites for the formation of a qualifying 
nuptial agreement. 

[paragraph 6.128] 

6.17 The UCG would support this provisional proposal.  

 

PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 
INESCAPABLE PROVISOS 

8.18  We provisionally propose that, if qualifying nuptial agreements were 
introduced, They should be able to be varied or set aside by the court to the extent 
that: 

(1) the agreement made insufficient provision for the children of the family; 
and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where that could be 
avoided by the making of an order in ancillary relief. 

[paragraph 7.16] 

6.18 The UCG would support this provisional proposal.  

 

FURTHER SAFEGUARDS: THE OPTIONS 

8.19  We ask consultees to tell us which of the following options they would 
prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to 
children and to social security; 

(2) provision for the agreement to be able to be varied or set aside by the 
court on the happening of specified events; 

(3) provision for the agreement to be varied or set aside by the court if it 
produced significant injustice; 

(4) provision for the agreement to be varied or set aside by the court to the 
extent that it failed to meet the parties’ needs and to provide compensation 
for any losses caused by the relationship; 
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(5) provision for the agreement to be varied or set aside by the court if it 
failed to meet the parties’ needs, narrowly defined. 

[paragraph 7.65] 

6.19 The UCG would support the cast-iron model. 

 

IDENTIFYING PROPERTY OVER TIME 

8.20  We provisionally propose that there should be rules that enable property to 
be identified over time, for the purpose of a marital property agreement, and that 
they should set out the consequences of investment in that property by the other 
party or of the mixing of that property with property of the other party. 

[paragraph 7.75] 

6.20 Agreed. 

 

8.21  We ask consultees to tell us whether they think that such investment or 
mixing should give rise to shared ownership, or to a right to reimbursement. 

[paragraph 7.76] 

6.21 No, unless actual ownership has been acquired for consideration. 

 

BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 

(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 

8.22  We provisionally propose that, if qualifying nuptial agreements were 
introduced, it should be possible for them to restrict or modify the ability of either 
party to apply to the court for family provision under the Inheritance (Provision for 
Family and Dependants) Act 1975, save insofar as application is made for provision 
for maintenance (as that term is used in the context of the Inheritance (Provision 
for Family and Dependants) Act 1975). 

[paragraph 7.89] 

6.22 Agreed. 
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RESPONSE BY MISHCON DE REYA TO THE LAW 

COMMISSION’S CONSULTATION PAPER NO. 198

“MARITAL PROPERTY AGREEMENTS”

1. ABOUT US

1.1 Founded in 1937, Mishcon de Reya is a law firm with offices in London and 

New York offering corporate, dispute resolution, employment, family, private 

client and real estate legal services to companies and individuals. 

1.2 We have extensive international links and established practices based in 

several overseas jurisdictions including India, Russia, South Africa and Israel.

1.3 Our family team specialises in assisting UK and international high net worth 

and high profile individuals in relation to marital and non-marital property 

agreements, matrimonial and civil partnership orders (as defined by FPR 

2010), financial orders (as defined by FPR 2010), paternity, surrogacy,

adoption, private law Children Act 1989 disputes, abduction and enforcement 

(national and international).  

1.4 We routinely advise on trust, property, corporate and tax issues arising from 

relationship formation, marriage / civil partnership, separation and / or 

divorce.

1.5 The four partners in our family department are each recognised as experts in 

their field by the leading legal directories and by their peers.  The team 

additionally comprises one legal director (equivalent to junior partner), one 

associate solicitor, ten assistant solicitors, two trainee solicitors and one

paralegal.

2. IMPACT ASSESSMENT – §1.55

We would welcome information and comments from consultees on any 
potential impacts of the current law or of reform of the law relating to marital 
property agreements.
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2.1 We are unaware of the existence of any compelling empirical data regarding 

the impact (whether adverse or beneficial) of either the current law or law 

reform in relation to marital property agreements upon the marriage rate, the 

divorce rate or the incidence of legal costs associated with obtaining 

matrimonial or civil partnership orders and / or consequential financial orders.

3. CONTRACTUAL VALIDITY AND PUBLIC POLICY – §3.84

We provisionally propose that for the future an agreement made between
spouses, before or after marriage or civil partnership, shall not be regarded 
as void, or contrary to public policy, by virtue of the fact that it provides for 
the financial consequences of a future separation, divorce or dissolution.

3.1 It is clearly absurd that the existence of an agreement between spouses made 

prior to their marriage could be void or contrary to public policy whilst 

simultaneously operate as one of the circumstances to which the Court will 

have regard when redistributing assets and income following their divorce.

3.2 Mishcon de Reya takes the view that the rule of public policy that renders void 

an agreement which makes financial provision for a future separation or 

divorce no longer holds.  

3.3 However, please also cf. with our comments at §13.1 below: it must remain 

contrary to public policy for an agreement to be able to operate so as to cast on

to the State an obligation which should properly be shouldered by one of the 

parties to that agreement.

3.4 As will become apparent, we also take the view that the jurisdiction of the 

Court ought not to be ousted by the terms of a marital agreement.  In our view 

the “cast iron” model referred to in the consultation document is entirely 

inappropriate. Instead the issue of the enforceability or otherwise of a marital 

agreement should continue to be in the discretion of the Court.  

3.5 This of course impacts on the question of whether or not it is or should be

possible to confer contractual validity, ab initio, upon a marital agreement.  

We say that it is not. Rather, we say, in the event of dispute between the 

parties, the enforceability and validity or otherwise of the agreement falls to be 

determined by the Court ex post facto.
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3.6 It follows from this that the question of contractual validity is both inapt and 

unhelpful other than in the sense of pointing towards the type of circumstances 

and / or deficiencies that would (if present or absent) serve to set aside any 

“agreement” that had been reached between the spouses.  In this context, 

please see §5.1 below. 

4. QUALIFYING NUPTIAL AGREEMENTS - §§5.69, 5.70 & 5.72

Should a new form of qualifying nuptial agreement be introduced, that 
provides for the financial consequences of separation, divorce or dissolution 
and excludes the jurisdiction of the court in ancillary relief?

4.1 No.  We do not consider it appropriate in any circumstances to exclude the 

jurisdiction of the Court.  

4.2 The opening paragraph of Lord Nicholls of Birkenhead’s speech in White v 

White [2000] 3 FCR 555 is well known, but in this context bears repetition:

“Divorce creates many problems. One question always arises. It concerns how 
the property of the husband and wife should be divided and whether one of 
them should continue to support the other. Stated in the most general terms, 
the answer is obvious. Everyone would accept that the outcome on these 
matters, whether by agreement or court order, should be fair.”

4.3 We wholeheartedly agree with that sentiment and respectfully disagree with 

the view of the majority in Radmacher v Granatino [2010] UKSC 427 (at §75) 

that “the fact of the [existence of a marital] agreement is capable of altering 

what is fair”. 

4.4 In our view an outcome is either objectively fair or it is not; the mere existence 

of an agreement between spouses cannot render the objectively unfair terms of 

that agreement fair.  

4.5 As the Court of Appeal recognised in Crossley v Crossley [2008] 1 FLR 1467,

there are certain situations whereby the factual matrix will be such that “the 

court will look to the prenuptial agreement as not simply one of the peripheral 

factors in the case but as a factor of magnetic importance [and in those 

circumstances the agreement will be determinative]”.  It follows that the 

reverse must also be true.
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4.6 We therefore take the view that whilst any marital agreement which provides 

for a fair outcome ought to be determinative, there should nevertheless be 

(absent agreement between the parties to abide by its terms) a judicial inquiry 

into the fairness of the agreement in all cases.  The alternative, the

introduction of legislation the effect of which is to exclude the jurisdiction of 

the Court from assessing the fairness or otherwise of an agreement, would

inevitably subvert an outcome that is intended to be “as fair as is possible in 

all the circumstances1”.  

If so, should such agreements be able to contain only terms relating to pre-
acquired, gifted or inherited property?

4.7 No.  An agreement is either fair or it is not.  As we have said, in the absence of 

agreement between the parties to abide by the terms of the agreement they 

have entered into, we maintain that a judicial enquiry is necessary to 

determine whether the agreement provides an outcome that is as fair as is 

possible in all the circumstances.  

4.8 In the event that an agreement is held to be objectively fair, we can see no 

reason why it should be rendered void (in whole or part) because its terms 

relate to assets other than those that are pre-acquired, gifted or inherited.  

Whilst it is more likely that the exclusion of pre-acquired, gifted or inherited 

property would be objectively fairer than would be the unequal division of 

assets acquired during the subsistence of the marriage, this will by no means 

always be the case.  

4.9 Indeed, where there has been a special contribution (per e.g. Charman v 

Charman [2007] EWCA Civ 503) there is no reason why an agreement that 

provided for the unequal division of “marital” assets (i.e. those accumulated 

during the subsistence of a marriage by the joint or sole effort of the parties)

should be rendered void per se.  

Should the reform of the law relating to marital property agreements be
postponed to await a wider review of the law of ancillary relief?

4.10 Yes.
                                               
1 White v White [2000] 3 FCR 555 @ §1
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4.11 The adverse consequences of jus dare rather than jus decire is evident from 

the view expressed by Professor Stephen Cretney in Family Law in the 

Twentieth Century (OUP, 2003) that the decisions in White (and Miller /

McFarlane [2006] UKHL 24), “may come close to the imposition by the 

judiciary of the community of property neither Parliament nor any official 

advisory body had ever accepted as the basis of English matrimonial law”.

4.12 Indeed §1.4 of the consultation paper appears to recognise that this 

consultation is being undertaken in no small part because of the (at the time)

unforeseen consequences of these two successive decisions of the House of 

Lords. 

4.13 The Court of Appeal in Charman made the point succinctly.  “In big money 

cases the White factor has more than doubled the levels of award and it has 

been said by many that London has become the divorce capital of the world 

for aspiring wives”. 

4.14 As a result, in the post White era, the Court of Appeal and the majority of the 

Supreme Court have taken the view that the judicial recognition of pre-nuptial 

agreements is the only means by which the tide of ever increasing awards can 

be held back. 

4.15 However, the basis of legal regulation of the family goes to a society's core 

values. In a democracy, changes to the basis of that regulation are a matter for 

elected representatives, not an unaccountable judiciary. 

4.16 Ideally, therefore, Parliament should undertake a complete review of 

matrimonial finance law rather than leave the matter to the judiciary or to the 

Law Commission on a piecemeal basis.  This is, indeed, one of the 

recommendations contained in the Family Justice Review: Interim Report (at 

§5.172).  That said, successive Governments appear to have had little stomach 

to undertake and debate such a review.  As such, the comprehensive 

consultation being undertaken by the Law Commission on the limited issue of 

marital agreements is the least worst option.
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5. CONTRACTUAL VALIDITY - §§6.47 & 6.48 

We provisionally propose that, in the event that qualifying nuptial agreements are
introduced, a marital property agreement should not be treated as a qualifying
nuptial agreement unless it was a valid contract.

5.1 It follows from our comments at §§3.1 - 3.6 that we do not agree that 

contractual validity ab initio is relevant to the consideration of the 

enforceability of a marital agreement. The fairness (and therefore, implicitly, 

the validity and enforceability) of an agreement falls to be decided by the 

Court carrying out its statutory function (Matrimonial Causes Act 1973, s. 25) 

rather than through the application of the law of contract.

5.2 We accept, however, that compliance with ordinary contractual requirements 

in the formation of a marital agreement is necessary to inform the Court’s ex 

post facto decision whether or not its terms are objectively fair.

Do consultees think that the law relating to undue influence would require reform, for 
qualifying nuptial agreements only, in order to ensure that they were not too readily 
challenged or overturned?

5.3 We contend that the law relating to undue influence should not be reformed. 

5.4 That a qualifying nuptial agreement would “too readily [be] challenged or 

overturned” is not a good enough reason to treat couples entering into a 

marital agreement any differently from any other persons who seek to enter 

into a bargain. 

5.5 Indeed, we take the view that it would be whimsical and fundamentally unfair 

to bind spouses (but not bind unrelated persons) to an agreement reached in 

circumstances where it is possible to establish undue influence on a presumed 

basis.  

5.6 In any event, where a confidential relationship exists and it is found that the 

transaction in question calls for an explanation (thereby giving rise to

presumed undue influence) that is not determinative of the issue.  The 

consequence is only that the burden then shifts to the person relying on the 

agreement to prove that the other party entered into the impugned transaction 
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freely.  It is settled law that this can be achieved, for example, by showing that 

the complainant had taken independent legal or other advice2.

5.7 Moreover, it is difficult to conceive of a situation where the second limb of the 

test will be met unless the agreement is objectively unfair, in which case we 

say, in any event, the parties should not be held to it irrespective of any issue 

of presumed undue influence.

6. SIGNED WRITING - §6.56

We provisionally propose that, in the event that qualifying nuptial agreements are
introduced, it should be a requirement that they be made in writing and signed by the 
parties.

6.1 We agree. 

7. THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE -

§§6.74 & 6.75

We provisionally propose that, in the event that qualifying nuptial agreements are
introduced, a marital property agreement shall not be treated as a qualifying nuptial 
agreement unless the party against whom it is sought to be enforced received, at the 
time of the making of the agreement, material full and frank disclosure of the other 
party’s financial situation.

7.1 We agree.  An informed decision cannot be taken as to the merits or otherwise 

of a proposed agreement absent full disclosure.

We ask consultees whether parties should be able to waive their rights to
disclosure.

7.2 No. See our comments at §7.1 above.

8. THE EFFECT OF FAILURE TO TAKE ADVICE - §§6.98 & 6.99

We provisionally propose that, if qualifying nuptial agreements are introduced, a
marital property agreement should not be treated as such against a party who did
not receive legal advice at the time when it was formed.

                                               
2 e.g Wright v Carter [1903] 1 Ch 27, CA; McMaster v Byrne [1952] 1 All ER 1362, PC; Tufton v 
Sperni [1952] 2 TLR 516, CA; Zamet v Hyman [1961] 3 All ER 933, [1961] 1 WLR 1442, CA
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8.1 We agree; and please see our comments above at §5.6

We provisionally propose that in order to prove that legal advice has been given it
shall be necessary to show that the lawyer advised the party against whom the
agreement is sought to be enforced about:

(1) the effect of the agreement on the rights of that party; and
(2) the advantages and disadvantages, at the time that the advice was provided, to 
that party of making the agreement.

8.2 We agree.

9. JOINT LEGAL ADVICE - §6.104

We ask consultees if they believe that there are any circumstances where the statutory 
requirement for legal advice could be met by having the same lawyer advise the two 
parties.

9.1 We can conceive of no circumstances in which it would be appropriate for 

both parties to be advised by the same lawyer.

10. A TIMING REQUIREMENT - §6.112

We provisionally propose that, if qualifying nuptial agreements are introduced, there 
should be no timing requirements imposed upon qualifying nuptial agreements made 
before marriage or civil partnership.

10.1 We disagree.   In our experience, the closer to the date of the impending 

marriage the greater the pressure on the economically disadvantaged party to 

sign up to the agreement rather than cancel the marriage ceremony and 

celebrations.

10.2 We take the view that a deadline for signing the agreement not later than 28 

days prior to the date of the marriage is appropriate.  

11. THE CONTENT OF THE AGREEMENT - §6.125

We seek consultees’ views as to whether, if qualifying nuptial agreements are
introduced, there should be any further provision, beyond what we have already
proposed, about either:

(1) the formation; or

(2) the content of the agreement.
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11.1 No.

12. VARIATION OF A QUALIFYING NUPTIAL AGREEMENT - §6.128

We provisionally propose that any variation of a qualifying nuptial agreement must 
comply with all the pre-requisites for the formation of a qualifying nuptial agreement.

12.1 We agree.

13. PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO

INESCAPABLE PROVISOS - §7.16

We provisionally propose that, if qualifying nuptial agreements were introduced, they 
should be able to be varied or set aside by the court to the extent that:

(1) the agreement made insufficient provision for the children of the family; and/or

(2) the agreement left, or would in the foreseeable future leave, one or both parties 
dependent upon state benefits in circumstances where that could be avoided by the 
making of an order in ancillary relief.

13.1 We agree.

14. FURTHER SAFEGUARDS: THE OPTIONS - §7.65

We ask consultees to tell us which of the following options they would prefer:

(1) a “cast-iron” model, imposing no safeguards beyond those relating to children 
and to social security;

(2) provision for the agreement to be able to be varied or set aside by the court on the 
happening of specified events;

(3) provision for the agreement to be varied or set aside by the court if it produced 
significant injustice;

(4) provision for the agreement to be varied or set aside by the court to the extent that 
it failed to meet the parties’ needs and to provide compensation for any losses caused 
by the relationship;

(5) provision for the agreement to be varied or set aside by the court if it failed to 
meet the parties’ needs, narrowly defined.
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14.1 We consider that the Court should retain an overall discretion to vary or set 

aside an agreement if it is objectively unfair.

14.2 In the event that the only options under consideration are those set out at (1) to 

(5) above then we take the view that the Court should retain jurisdiction in the 

terms of each of options (2), (3) and (4).

15. IDENTIFYING PROPERTY OVER TIME - §§7.75 & 7.76

We provisionally propose that there should be rules that enable property to be
identified over time, for the purpose of a marital property agreement, and that they 
should set out the consequences of investment in that property by the other party or of 
the mixing of that property with property of the other party.

15.1 We agree.

We ask consultees to tell us whether they think that such investment or mixing should 
give rise to shared ownership, or to a right to reimbursement.

15.2 Ownership should be shared in proportion to the investment or mixing as a 

factor of the value of the asset.

16. BINDING MARITAL PROPERTY AGREEMENTS AND THE 

INHERITANCE (PROVISION FOR FAMILY AND DEPENDANTS) 

ACT 1975 - §7.89

We provisionally propose that, if qualifying nuptial agreements were introduced, it
should be possible for them to restrict or modify the ability of either party to apply to 
the court for family provision under the Inheritance (Provision for Family and
Dependants) Act 1975, save insofar as application is made for provision for
maintenance (as that term is used in the context of the Inheritance (Provision for
Family and Dependants) Act 1975).

16.1 We agree.

17. ANY OTHER POINTS - §8.1

17.1 We take the view that the Family Procedure Rules 2010 (“FPR”) should be 

amended to provide for an expedited procedure in circumstances where one 

party challenges a qualifying nuptial agreement (whether on the basis of 
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validity or that it offends against whichever of the safeguards referred to at 

§7.56 may be adopted.

17.2 Essentially, we propose, the issue is determined as a preliminary issue utilising 

a similar procedure to that set out in FPR, Part 9 rather than following the 

FPR, Part 9.14 procedure with its attendant costs.

17.3 We suggest that on an application (for the party challenging the qualifying 

nuptial agreement to show cause why they should not be held to its terms) the 

Court should list the matter for a case management directions appointment 

without the need for the parties to first complete, file and exchange a Practice 

Direction 5A compliant financial statement. 

8th April 2011

Mishcon de Reya

Summit House, 
12 Red Lion Square, 
London WC1R 4QD



I would like to give my input into how MPAs work with Islamic law, so that they 
are of real benefit to British Muslims. Please see my profile attached.  
 
 
 
I feel there is a huge amount that can be done to encourage people to enter into 
MPAs so that they are not frightened of entering into marriage. Currently, I 
estimate 70 – 80% of young Muslims are having just an Islamic marriage, which has 
no status under English law, thus avoiding the matrimonial property regime to 
which they would normally be subject (to avoid jointly owned family property 
going into the marital pot). Islamic marriages already have a nuptial contract in 
them for the wife to receive financial relief on death or divorce. I see this is 
an avenue to be explored further as it has great potential for avoiding 
acrimonious court battles. 
 
 
 
Please let me know if you would like me to address the Law Commission and I would 
be happy to elucidate. 
 
 
 
AINA KHAN 
 
Head of Family Department 
 
 
 
 
 
7 Beeston Place 
LONDON SW1W 0JJ 
DX: 99923 VICTORIA 
 

     
 
Switchboard: 020 7730 0001  
 
Fax: 020 7730 7900 
 
 
 
Before printing, think about the environment. As part of Woodroffes' commitment 
to the environment, we would ask you to assist by sending us your routine 
Documentation and Correspondence electronically wherever possible. We accept 
legal service only by post, DX and fax. 
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the addressee or intended recipient then kindly return this e-mail and delete the 
original from your files.  
 
 
 
Woodroffes believe this e-mail to be free from viruses which may affect an IT 
system but no guarantee can be offered and it is the responsibility of the 
recipient to ensure that this message and attachments are virus free. Woodroffes 
accept no responsibility for any loss or damage so arising. 
 
Any advice or opinion contained herein must be considered in the context of the 
instructions given and no liability or responsibility can be accepted by 
Woodroffes for any loss arising or resulting from the reliance upon the contents 
hereof by any party other than the addressee 
 
 
 
Woodroffes is a firm of solicitors authorised to practice in England and Wales 
and is regulated by the Solicitors Regulation Authority Registration No. 59997. 
Any information relating to our registration and regulation can be obtained from 
the SRA at www.rules.sra.org.uk  
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for legal purposes. 
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Dear Sirs, 
 
I wish to have recorded my support for the Consultation Response submitted by 
Christian Concern. 
 
In my view pre-nuptial agreements always start a marriage with a lack of trust 
and almost guarantee the eventual failure of the marriage. 
 
Regards, 
 

  
01656 725888 ; 0753   
 
This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. 
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Dear Sir/Madam 
 
This E-MAIL is to let you know that I endorse the response to the 
Pre-Nuptial Consultation sent by Christian Concern and the Christian 
Legal Centre. 
 
Yours faithfully 
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Dear sir or madam, 
 
Just a brief note to voice my support for Christian Concern's and the Christian 
Legal Centre's response to the Law Commission regarding the consultation on 
nuptial agreements.  
 
Thanks, 
 

   
 
 
This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
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please call your organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. 
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Dear Sir, 
 
 
 
I am writing to express my support for the response submitted by Christian 
Concern and the Christian Legal Centre to the Consultation on Marital Property 
Agreements. I am in full agreement with their submission. 
 
 
 
Yours faithfully, 
 
 
 

  
 
   

   

   
 
 
 
 
This email was received from the INTERNET and scanned by the Government Secure 
Intranet anti-virus service supplied by Cable&Wireless Worldwide in partnership 
with MessageLabs. (CCTM Certificate Number 2009/09/0052.) In case of problems, 
please call your organisation’s IT Helpdesk.  
Communications via the GSi may be automatically logged, monitored and/or recorded 
for legal purposes. 
 
 

E-mail Message

From:
To: LAWCOM Property and Trust 

Cc:
Sent: 09/04/2011 at 18:24
Received: 09/04/2011 at 18:25
Subject: Consultation on Nuptial Agreements

Page 1 of 1

08/05/2013file://H:\TRIM\TEMP\CONTEXT.3776\t0MZT5ON.html



 
 

A Fairer Deal for the Common Man 
 

 “The people and the pursuit of happiness”  
versus  

“the elite and state-planned misery” 
 
 
 
 

a response by 

Men’s Aid  
 
 

to Law Commission Report No.198 
 

MARITAL PROPERTY AGREEMENTS 
Jan 2011 

 
The future for pre-nuptial agreements 

 
Full report 

http://www.lawcom.gov.uk/docs/cp198_press.pdf 
 

 
 
 

Contents: 
 Executive Summary 

 Responses to Question 8.1 to 8.21 

 Conclusion 
 



Executive Summary 
The vision and the boldness of the Law Commission is to be commended. It is obviously 
adhering to its 1965 remit of clearing out obsolete and cluttering laws 
 
The preceding decade has seen a variety of high profile celebrity cases where settlements 
have reached astronomical proportions (millions of pounds) which are quite unrelated to any 
reasonable want or need of the (usually) female spouse. 
Divorce lawyers and the judiciary have realised this unedifying sight is not bringing them 
any public respect or admiration. It is lawyers and family solicitors who, since about 2007, 
have been calling for change (Overhauling of our divorce laws, The Times, Oct 5th 2007). 
 
Conventional legal advice was that if you wanted to protect yourself by entering into a pre-
nuptial agreement you could do so, but there was no guarantee that your divorcing spouse 
would be held to it, or that the court wouldn’t set it aside.1 
 
The introduction of Marital Property Agreements (MPA) and nuptial agreement would 
appear to signal the end or at least negate the need for the Matrimonial Causes Act of 1973. 
The raison d’être for the MCA to continue bearing down on and being enforced against 
divorcing couples falls apart.    
In that regard nuptial agreement must represent a step change from Sect 25 of the MCA 1973 
 
The major question asked is whether or not ancillary relief should be reformed. Our answer is 
yes it should and must. We would go further and support the argument for the ousting of 
courts from the whole process, i.e. adopt marital property agreements for ancillary relief, etc. 
 
Couples are currently constrained to work with the shadow of the law looming over them. 
This situation would be transformed with the introduction of Marital Property Agreements.  
‘Certainty’ would be restored to an area of the law where confusion has reigned for too long. 
 
Marital Property Agreements (more commonly known as ‘pre-nuptial contracts’) are a 
comparative novelty in the 20th and 21st century but were previously not uncommon, e.g. in 
the 19th century. 
 
As a consequence there will be a ‘learning curve’ for all concerned (inc. professionals and 
divorcing couples). Not all the contingencies can be predicted. We must be prepared to make 
minor alterations and expect to firm-up criteria, not initially but as experience is gained. 
We must also be prepared to let go of administering people’s lives in detail which has been 
the hallmark and mind set of institutions in the late 20th century. 
 
Mediaeval ecclesiastical sources corroborate that it was not uncommon for a wealthy man to 
agree to settle around one third of his wealth on a former wife. Spousal separation - but by 
death - gave rise to the dowager’s share as her son inherited the title and estates and was 
again about 30% of the dead man’s estate or rents in lieu thereof as maintenance.  

                                                
1 The Times, October 5, 2007 http://business.timesonline.co.uk/tol/business/law/article2595064.ece  



This rule of thumb apportionment was only changed in the 20th century by the MCA 1973 
which increased the proportion due a divorced woman to 50% or any reasonable figure above 
that needed to maintain her. 
It was of little consequence to field hands and the urban poor for over 600 years since 30% of 
what they possessed was still nothing. However, the material affluence of the post 1945 era 
changed all that. 
 
Pre-nuptial contracts offer the citizen an unprecedented opportunity to seize back control of 
his and her own destiny. This epitomises free will and the free choice of both parties to form 
a binding pre or post nuptial agreement that will apply to them and them alone. It is vital that 
this free choice be free of any fetters from the previous era of centralised administration. 
 
In conjunction with the Consultation Paper’s view, we can envisage Matrimonial Causes Act 
1973 especially Sect 25, Sect 34 and Sect 34 becoming obsolete overnight. The ability to 
control and determine maintenance agreements (MCA, Sect 34), would fall into line with 
DWP thinking concerning individual couples negotiating levels of child support payments. In 
the case of the DWP it is heeding the Henshaw Report’s recommendations and in the case of 
the latter it would be complying with the aspirations of the Law Commission for 
“autonomy.” 
Qualifying nuptial agreement should not be hamstrung in any way. It will be logical for a 
qualifying nuptial agreement to contain a range of assets including a marital property 
agreement and for such agreement to span the post-marital disposition of assets, money and 
wealth. Freely entered into contracts should also be capable of determining the level of 
spousal and children support /maintenance together with qualifying conditions. The content 
of the agreement should also incorporate dissolution provisions. 
 
The point is well made regarding protecting family companies from the ravages of ancillary 
relief. They have suffered disproportionately in divorce settlements with some going into 
liquidation and others being forced heavily into debt. 
 
Some fears have been expressed regarding non-disclosure, accuracy of disclosure, and the 
waiver of rights to disclosure. However, we feel the Law Commission has dealt 
comprehensively with these different fears. 
The Law Commission points out that the management of disclosure - as already experienced  
by those practitioners currently engaged in pre-nuptial agreements – closely resembles 
current negotiations for ancillary relief. This departure into pre-nuptial contracts should, 
therefore, not impose requirements for a new skill set or represent a new cost disincentive. 
 
The single biggest change will be that pre-nuptial contracts will no longer be of questionable 
validity in the family courts – as had hitherto been the case. Under ordinary ‘contract law’, 
the contract freely entered into (MPA) will be binding on both the parties and not (ordinarily) 
subject to court interference. Where one party was handicapped or disadvantaged in some 
way, i.e. did not receive legal advice, then again under ordinary ‘contract law’, a binding 
contract will not have been formed.  
 



Disquiet can be detected and is felt keenest among those of limited income if they each have 
to seek out their own ‘legal advisor.’ This ‘unnecessary’ (meaning avoidable) cost may well 
put a brake on the ‘take up’ of nuptial agreements but is not insurmountable.  
 
We can see the argument for a qualifying time period which could allow parties to reflect and 
consider their agreement clauses. However, if the Law Commission believes this serves no 
useful purpose we would acquiesce on the matter. 
 
Allowing nuptial agreements to be set aside or varied as the Law Commission implies on 
several occasions, defeats the purpose of nuptial agreements and kills off “certainty.” Only in 
extremis should this be the case. Society and the Law Commission must reject the 
presumption that contracts must assume life is risk-free. 
Safeguards should be explicitly defined in any pre-nuptial contract to minimise the need for 
court intervention, specifically, provisions agreed by the parties for fairness and equality 
provisions. 
 
Overall, the Law Commission has set out a paper with such eminently sensible proposals that 
it commands our support. 
 
 
 

LIST OF PROVISIONAL PROPOSALS AND 
CONSULTATION QUESTIONS 

 
 
INTRODUCTION 
 
8.1  
In this Part, we set out our provisional proposals and consultation questions on which we are 
inviting the views of consultees. We would be grateful for comments not only on the issues 
specifically listed below, but also on any other points raised in this Consultation Paper. It would 
be helpful if, when responding, consultees could indicate either the paragraph of this list to 
which their response relates, or the paragraph of this Consultation Paper in which the issue was 
raised. 
 
8.1 
The following are our itemised comments as requested in Part 8 (List of Provisional 
Proposals and Consultation Questions).  
We have used the question numbers listed in Part 8, e.g. 8.18, and supplemented our 
responses with specific citations from the text of the consultation document, e.g. Para 6.25 
 
IMPACT ASSESSMENT 
 
8.2 
We would welcome information and comments from consultees on any potential impacts of the 
current law or of reform of the law relating to marital property agreements. 
 
8.2 



It would seem to us that the introduction of marital property agreements and nuptial 
agreement would negate the need for the Matrimonial Causes Act of 1973 to continue to be 
binding on divorcing couples. 
This would be an ideal opportunity to repeal what has been considered by some as a 
pernicious piece of ill-thought out legislation. 
 
Without a Marital Property Agreement parties are constrained to work with the shadow of 
the law looming over them. Like poker players neither party can afford to blink or is likely to 
show their hand or settle for anything less than is theoretically the maximum under law. 
‘Gambling’ in these circumstances is already likely to bring forth the “unconscionability” 
and “unfairness” that the Law Commission mission appears to fear. 
 
The private ordering of one’s own life (free of state intervention), and the ability to exercise a 
degree of latitude in the same shows a mature acceptance by a mature democratic state. 
 
Ruth Deech who has been variously described as a co-author and part-architect of the 1969 
Act had, by 1995, undergone her ‘Road to Damascus’ moment; her epiphany. Our views on 
the impacts of any legal reform of ancillary relief are to be found throughout our response. 
However, it would be fair to here summarise them as being encapsulated by the 1996 House 
of Commons debate regarding the Family Law Bill of 24th April 1996 at Column 505: 
 

"Our ancillary relief is already a vengeful process and is based on the premise that all 
husbands should maintain their wives regardless of conduct, and regardless of her ability to 
keep herself. The pressure to settle . . . . .  make[s] it worse in every respect.”  

 
The above are Ruth Deech’s words quoted by Edward Leigh MP in 1996 and more than 10 
years on they still ring true. Deech’s former alliance to divorce reform (and opposition to 
traditional families and family stability) is attested to by Edward Leigh’s additional 
comments in the same debate:  
  

“Ruth Deech has already been cited once or twice in this debate. She is a good person to cite 
in this instance because she has apparently always opposed us on everything else and so 
cannot be accused of being a Conservative party stooge.” 2 

 
By 2009 Ruth Deech was publicly writing in the Guardian that, “It's time to update our  
divorce laws.” Women, she continued, are still treated as financially dependent on men by 
laws that haven't been overhauled since 1857. It's unfair all round. 3  
 
We agree with that assessment - with the proviso that any contract entered into by a woman 
is henceforth treated as if entered into by a man, i.e. is truly binding and not capable of being 
broken on a whim. 
 

                                                
2 Hansard; 24 Apr 1996 : Column 505 
http://www.publications.parliament.uk/pa/cm199596/cmhansrd/vo960424/debtext/60424-44.htm  
3 The Guardian, Ruth Deech, Tuesday 15 September 2009. 
http://www.guardian.co.uk/commentisfree/2009/sep/15/divorce-law-maintenance-update  



The fact that maintenance has not been overhauled since 1857 is not only astonishing but 
should give impetus to the acquisition and implementation of pre-nuptial contracts at the 
earliest possible moment. The additional fact that ancillary relief is identified as a ‘vengeful 
process’ even by those who might have once supported it should now act as a catalyst for 
reform. 
 
For those who have already been targeted, hit and decimated by ancillary relief, any change 
is too late but at least future generations can be spared the decimation by being placed 
beyond its reach. This means that the whole of the Matrimonial Causes Act 1973 (MCA), 
including Sect 25 will have to be repealed or left to fall into disuse. 
 
 
CONTRACTUAL VALIDITY AND PUBLIC POLICY 
 
8.3  
We provisionally propose that for the future an agreement made between spouses, before or 
after marriage or civil partnership, shall not be regarded as void, or contrary to public policy, 
by virtue of the fact that it provides for the financial consequences of a future separation, 
divorce or dissolution. 
 
 
8.3 
Treating such agreement as void or contrary to public policy defeats the whole point of 
binding pre and post nuptial contracts.  
We agree that some minor qualifications and conditions may be required from time to time 
but it must be the free choice of both parties to form a binding pre or post nuptial agreement 
We advocate that MPAs must provide for the financial consequences of a future separation, 
divorce or dissolution and that the ‘discretion’ for these provisions (previously the 
prerogative of the courts), now shift to the individuals concerned. 
 
The primary principle of the democratic right to the private ordering of one’s affairs 
(between legally consenting adults) remains the right to include and exclude whatsoever is 
important to them. This should reflect to the maximum amount the permissive principles of a 
liberal democracy. 
 
There is also the hypothetical situation where one party finds themselves severely at a 
disadvantage or compromised, for example in debt and requiring urgent finding, or requiring 
to pay for an organ transplant. How will civil contract law cope with such rare but extreme 
emergencies when the other party to the MPA though honour bound is, nonetheless, is not 
contractually obliged or inclined to assist ? Intrinsically this may perhaps be no different 
from the existing position when one party is not prepared to render assistance to the other. 
 
However, we can see circumstances – and the text refers to them as gold diggers (see Para 
5.53) - where one party may wish to exclude assets or property from consideration in any 
future separation.  
How one achieves that goal re Para 5.53 and similar, is perhaps best left to a specialist 
committee of legal minds. It may be possible for an agreement – again witnessed or in 



writing - to convey the acquiescence of the second party to how such property belonging to 
the first party is controlled or allotted. 
 
With regard to whether different principles should apply to a). pre-nuptial as opposed to b). 
post-nuptial agreements, we do not see a cogent argument. 
 
The argument that “after the wedding the financially weaker party has ancillary relief rights 
and thereby considerable protection; but he or she may not know this” is weak (Para 3.70).  
 
The overarching problem with ancillary relief is a). its limitless scope and b). the punitive 
frame of mind of those who seek to enforce and gain from it, i.e. usually embittered women.  
These same women who would on any other day before and during their marriage be quite 
sensible in reaching an accommodation with their spouse but – and this is only our 
experience of over 20 years – the pot of gold when they ‘cash-in’ their husbands proves too 
irresistible for many, e.g. footballer Ray Parlour. 
 
Japan was the first to note in 2005 a  
new and distinct trend among more 
mature divorcees. With a new 
liberalising divorce law set to come 
into force in 2007 (allowing ex-wives 
to claim half their husband's pension), 
the prediction was of a divorce boom. 
This never happened. The expected 
surge in divorce numbers above the 
2002 peak of 290,000 per annum  
failed to materialise (see Fig 1, 
“Japan: Divorces 1991 – 2008”). 4  
        
This is given as an example to those  
who fear that liberalising divorce law will  
have an automatic effect and that the effect  
will be the one predicted. 
 
Looking at the example given in the text regarding post-nuptial agreement in France and in  
some US states (Para 3.80), we are of the opinion that rather than trying to pre-judge or 
second guess what might or might not happen, the system should be kept simple and 
straightforward. In other words, should ‘a need’ – a real and quantifiable need – arise to 
regulate such agreements differently, only then is the time to consider amendments - not 
before. 
 
We would envisage that ‘Validity of maintenance agreements’ (MCA, sect 34), would 
become obsolete as pre-nuptial post-nuptial agreements took over their purpose. Clearer 
                                                
4 Live Births, Deaths, Fetal Deaths, Marriages and Divorces (1925 - 2008). However, Japan has been in an 
economic trough for some years past. http://www.stat.go.jp/data/nenkan/zuhyou/y0222000.xls 
 

Fig 1. Japan: Divorce 1991 - 2008 (000)
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guidance on this would be appreciated. Similarly, Sect 35 (Alteration of agreements by court 
during lives of parties) would also become redundant. The court would not have the power to 
intervene – it would be for the parties to agree any alteration(s). 
In that regard we would support Ruth Deech’s position on the maturity of citizens and of 
women in particular not to be always be treated as if they were minors. 
 
 
QUALIFYING NUPTIAL AGREEMENTS 
 
8.4  
Should a new form of qualifying nuptial agreement be introduced, that provides for the 
financial consequences of separation, divorce or dissolution and excludes the jurisdiction of the 
court in ancillary relief? 
 
8.4 
Yes, and in stating that we identify the underlying assumptions to be the repeal or 
abandonment of MCA 1973 as an effective or material piece of legislation. 
 
To exclude the jurisdiction of family courts in ancillary relief hearings will, in our view, 
bring order and certainty. Ancillary relief has done untold damage to the nation, to industrial 
output, economic progress, social cohesion, value systems and mentally scared literally 
millions of individuals. 
It cannot go soon enough. 
If this Consultation Paper fails to achieve everything except for one item let that item be the 
abolition of ancillary relief hearings in their entirety. 
 
It is a pity that reform of ancillary relief and a review of sect 25 is not within the scope of the 
present Consultation Paper (Para 5.64 and 5.65), for it is long overdue. That said we share the 
alternative viewpoint, namely that reform to adopt marital property agreements would 
overtake MCA 1973 and hence avoid the need for a review of ancillary relief at a later date 
(funded again by the tax-payer). 
 
 
8.5  
If so, should such agreements be able to contain only terms relating to pre-acquired, gifted or 
inherited property? 
 
8.5 
Qualifying nuptial agreement should not be hamstrung. They should be comprehensive in 
nature and capable of dealing with all aspects. 
In accordance with the principle of private ordering, and after having taken legal advice, we 
recommend that each couple decide whether their MPA be limited or not to pre-acquired, 
gifted or inherited property. 
The matter of pre-existing or inherited assets, for example, a unique collection of porcelain, a 
nationally acclaimed collected literary work, or an irreplaceable collection of vintage 
Bugattis and Bentley red labels can be dealt with wither separately or in a combined 
document. However, the matter of pre-existing or inherited debt can be dealt with separately 
or clearly flagged up in any combined document. 



 
 
8.6  
Should the reform of the law relating to marital property agreements be postponed to await a 
wider review of the law of ancillary relief? 
 
8.6 
No. Ancillary relief has been an unmitigated disaster and the cause of much poverty for all 
who have to subject themselves to the divorce courts. 
 
While it is imperative that Parliament articulates the failure of this public policy and the 
public’s dissatisfaction, the even greater imperative is that the burden of the MCA 1973 is 
lifted. 
 
The concept of straight-jacketed rulings coming down from on high has not worked. The 
rigidity of insisting every divorcing couple fit into a regime that fails to meet their needs is 
offensive.  
The state’s legitimised right to steal in this way has to be ended. Not only are they stealing 
money and property but clumsily they are stealing children’s futures. 
 
State confiscation is no longer acceptable in a world of human rights. It is alarming to 
consider that our parliamentarians ever had the temerity to think they had the right to dictate 
the fate of a man’s accumulated wealth - built up over a lifetime. Accumulated wealth which 
sets the standard of living has been ravaged imperviously and with unparalleled impunity. 
 
Such a skewed way of thinking might have been understandable if it gave both parties a fair 
chance of a descent standard of living but it didn’t. All it achieved was a decreased GDP, as 
the engine of wealth creation (the married man) was systematically decimated.  
We still have the argument today over the gender pay gap but what is at play here is not the 
simplistic two categories but four. The married man (1) outperforms both single men and 
single women (2 and 3) and also married women (4) by a factor of almost two for the former 
and almost four for the latter. 
 
The preceding regime, i.e. prior to the divorce reform 1969, left the married man and his 
accumulated wealth more or less intact. Funding divorce (pre-1969), i.e. paying maintenance, 
was restricted to those who could afford it out of earned income. Paying maintenance was 
thus possible because it was a tax on a pre-existing income built on a pre-existing wealth 
store. The reform of 1969 was driven by ideology and not pragmatism. The reforms 
destroyed that essential precondition of wealth storage capacity. 
The post-1969 reforms extended the right to divorce to those who could not, and never would 
have, afforded it. It was inevitable that misery should follow. A point not lost on either 
Jonathan Swift or John Milton when divorce was not infrequently discussed in the 18th 
century. 



Swift’s view was that divorce should be ‘consigned to the relatively wealthy’ and that ‘it 
would be disastrous for ‘the poor’. 5For his part, John Milton (who Swift observed had 
‘married a shrew’) was propelled to write ‘Doctrine and Discipline of Divorce’6 
 
CONTRACTUAL VALIDITY 
 
8.7  
We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a 
marital property agreement should not be treated as a qualifying nuptial agreement unless it 
was a valid contract. 
 
8.7 
That would appear to be common sense.  It should be feasible for MPAs to be created and 
adjudicated solely within the confines of contract law (which assumes the incorporation of 
consumer protection laws). 
 
It is logical that a qualifying nuptial agreement contains a range of assets including a marital 
property agreement rather than vice versa, i.e. an agreement restricted to marital property 
only.  The scope of a marital property agreement is, by its definition, limited and would 
require ‘secondary’ agreements to contain other property and valuables and that could 
increase costs. 
 
 
8.8  
Do consultees think that the law relating to undue influence would require reform, for 
qualifying nuptial agreements only, in order to ensure that they were not too readily challenged 
or overturned? 
 
8.8 
Contract law cases revolving around undue influence make infrequent appearances in 
newspapers today. This is not to say they do not occur but the mind-set and social attitude of 
the general population is far more assertive of known rights – some might describe the 
public’s attitudes today as far more ‘bolshie.’  
Speaking generally, people are far less deferential and are less easily over-awed. 
 
One is more likely to suffer misrepresentation to switch utility provider than to be sold a car 
that does not work or a rock concert ticket that doesn’t take place. Where this does happen it 
is not only contract law but the criminal law that has been violated.  
The distinction made of undue influence resulting from actual and not on a presumed basis is 
an elegant one (Para 6.40). 
 

                                                
5 Jonathan Swift, poet 1667 – 1745. 
6 John Milton (1608-1674), puritan scholar. ‘Doctrine and Discipline of Divorce’ (1643), ‘Areopagitica’ a 
sweeping history of censorship from antiquity to modern times, establishing the democratic right of freedom of 
speech and freedom of the press (1644). 



The case of Jayne Hewett v First Plus Financial Group Plc (Court of Appeal, 2010), is cited 
at Para 6.42. One interpretation is that the court has viewed the couple as separate individuals 
and not of one flesh joined together ‘for better and for worse’. 
The risk of affairs and misleading one’s spouse cuts both ways and has been a feature of 
living together probably since ‘time immemorial’. The presumption that laws and courts can 
somehow remedy this or alleviate its impact is false. Life is full of hard knocks and 
disappointments and it has perhaps been the hall mark of post 1960 legislation that an 
expectation has been fostered that these can be ironed out. 
 
Misleading one’s spouse can result in an unplanned pregnancy. In our April 2001 response to 
the DWP Green Paper (Strengthening Families) we pointed out the injustice of expecting a 
husband to pay Child Support for a child that biologically was not his. MPAs may, as a by- 
product, strengthen family unity. 
 
The later comments (at Para 6.45), to the effect that “it is not clear to what extent the 
decision enunciates new law” is one we would agree with. Again, the view that the 
“[court’s] decision depends heavily upon the relevance of the lie to the decision being made” 
is one we would fully support. It is distasteful to admit but Family Courts depend on perjury 
to get through their daily caseload. 
 
How applicable the Hewett case is to nuptial agreements is not clear. It would seem that if 
Mr Hewett was the prime mover in seeking out a loan and the family subsequently fell apart 
he remains liable for the loan agreement. It would be a very unfortunate women who was 
taken to court for a joint debt where she was neither the prime mover nor the main income 
earner. So in a way the question veers towards the unlikely, the redundant and irrelevant. 
Generally, however we agree with the reaction and attitude contained in Para 6.45. 
 
 
SIGNED WRITING 
 
8.9  
We provisionally propose that, in the event that qualifying nuptial agreements are introduced, 
it should be a requirement that they be made in writing and signed by the parties. 
 
8.9 
We agree.  
To avoid any confusion or misunderstanding at a future point in time all nuptial agreements 
must be in writing and that the mere act of making them in writing shall constitutes their 
‘qualifying’ status.  
We see no reason for any further reservations - some of which have appeared in the text of 
the Consultation Paper - to this simple unambiguous state. We are very much of the opinion 
that ‘Keep it simple, stupid’ (KISS), is the best maxim in this situation. 
 
 
THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 
 
8.10  



We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a 
marital property agreement shall not be treated as a qualifying nuptial agreement unless the 
party against whom it is sought to be enforced received, at the time of the making of the 
agreement, material full and frank disclosure of the other party’s financial situation. 
 
8.10 
The stipulations contained in this section appear wise and commendable, e.g. full and frank 
disclosure of the material in question. The only caveat we can envisage and would add is 
where it would be unreasonable to have prior knowledge. 
 
Always underlying the contractual issue is that of due diligence, which is accepted in 
contract law to be commensurate with economic value. Guidelines can be attached to this 
notion in common with other choices, e.g. ‘reasonable endeavours’ or ‘best endeavours’. 
 
Such is the informality of modern relationships that we see no obstacle presented by the 
instances cited at Para 6.73, namely planning to give up work, pregnancy, or an impending 
promotion or redundancy. We would expect basic matters such as pregnancy and number of 
children to already have been decided by the time of the wedding. However, this assumes the 
norm.  
Should one party, e.g.  the wife, be secretly intent upon having, say, 6 or 10 children and the 
husband expected only 2 from prior conversations (and or the nuptial agreement), we see this 
as material misinformation. Misleading one partner in this way has ramifications.  
If a monetary value has been attached to each child in some way in the nuptial agreement, 
vis-à-vis CS payable after separation, then it would be wrong and unfair to expand this per 
capita to be valid against the party expected to pay.  
Trickery and or manipulation should not be rewarded. 
 
We agree with the viewpoint of Para 6.72 in that simply failing to give an accurate valuation 
of property should not lead to the whole agreement failing. This same treatment should apply 
to other assets other then solely property.  
As a guide (and we hold not expertise in this area), a valuation that is close, say within 20%, 
should be acceptable but a misleading valuation, say of understating or overstating its value 
by 50% less should perhaps not be acceptable. Minor non-disclosures or infractions should as 
the Consultation Paper states at Para 6.71 also not invalidate a nuptial agreement, 
 
English courts in the past have had very wide powers of discretion which have not always be 
used wisely. Those very wide powers have enabled them to break up off-shore trusts, set 
aside transactions or the force the sale of companies. While this might be exemplary for the 
other spouses and a worthy cause, it impacts on the employment of possibly thousands of 
innocent by-standers. A large, prosperous company may be worth on paper £50 million but 
cutting it in half reduces its net worth by far more than 50% and may make it no longer 
economically competitive or viable. 
Under the existing rules a wife may not just be limited to half the assets built up during the 
marriage and, particularly if there are children. She often benefits from 50% of the assets 
worth she married into. 
 
The point is well made regarding family companies (Para 6.71). Unlike a PLCs (publicly  



quoted companies), the value of the family company is very often the dynamism of the 
person who is the MD and his immediate family.  
 
Having had some experience of valuing such companies for Probate and Trust and other tax 
reasons, the sum total is greater than any of its components parts held by family members. In 
other words the company is valueless where one family member’s interests are attacked. For 
this reason alone the Law Commission is to be applauded for identifying and separating out 
this issue from matrimonial property. 
 
The public is always reminded that share values can go both up and down, and the same is 
true of a company’s prospects. Five good years can be followed by five poor ones. The Law 
Commission is right to allow latitude for company disclosure and for it to be left out of the 
need to be accurately disclosed at any point in time. 
 
Again, speaking with an Accountant’s hat, it is fallacious to imagine that the production of 
three or of five years’ accounts could ever provide useful or a reliable guide (Para 6.71). The 
working capital of SMEs (Small and medium-sized enterprises), is significantly different 
from quoted companies, i.e. PLCs.  
Any divorce settlement immediately attacks working capital and cash flow pushing the 
company in many instances towards the verge of bankruptcy or over it. 
 

The table shown here 
(Fig 2) is drawn from 
the European 
Commission. It shows 
‘Micro’ business as 
those with less than 10 
employees and /or a 
turnover of less than £2 
million pa (E1 = £1).  
 
However, there are 

companies smaller than Micro which have turnovers measured in thousands of pounds, not 
millions. These Mini Micro companies are usually the seed corn of economic growth – the 
self-employed or proprietary firms not listed at Companies House. 
 
If one of the parties feels aggrieved by disclosure that is less than full and frank then the  
Australian approach appears attractive so long as it is one of the parties that seeks a remedy 
and not the court intervening of its own volition (simple contract law). 
 
Para 6.72 raises new considerations, vis-à-vis the 2011 DWP review of Child Support (CS).  
Para 6.72 here speaks of a wife not fully disclosing her wealth at the time of the agreement. 
In Strengthening Families the DWP is also wrestling with a wife not fully disclosing her 
wealth at the time of divorce and or at the time of custody which then influences the setting 
of CS payments. 
 

Fig 2. Types and size of companies (EU) 

Enterprise 
category 

Headcount Turnover or Balance sheet 
 total 

Medium-sized < 250 ≤ € 50 million ≤ € 43 million 

Small < 50 ≤ € 10 million ≤ € 10 million 

Micro < 10 ≤ € 2 million ≤ € 2 million 

Source: European Commission  http://ec.europa.eu/enterprise/policies/sme/facts-
figures-analysis/sme-definition/index_en.htm 



The DWP envisages individuals assessing their own CS needs based on their actual ability to 
pay rather than some imposed amount. The areas left unaddressed are where the former wife 
forms another ‘relationship’ and her income is complimented by the income of the new 
addition (i.e. her new boyfriend).  
Prior to the welfare state, when a widow with children remarried her new husband accepted 
his responsibility to maintain her children. Divorce in the 20th century has often been 
compared by reformers with women left alone due to widowhood in the 19th century. Quite 
how the responsibility for maintaining children by the ‘new husband’ was lost as a social 
norm is not clear. 
 
We are firmly of the view that where this evolution occurs (a new boyfriend), the process 
should allow for a lowering of CS payments made by the former husband. Similarly, where 
he forms a new family he has obligations to the children of his second family – be they 
someone else’s or biologically his. Fairness would dictate that his CS payments should fall.   
This could be incorporated in to any MPA or nuptial agreement. 
 
It would appear that 2011 might be the year where the straightjacket of monolithic thinking is 
finally broken and cracks in the edifice become enlarged.  
The dynamism and fluidity in the current atmosphere should permit us to get to grips with 
what has been seen as intractable problems in the past. The example of the DWP review of 
CS is here cited simply as an example to the Law Commission of what is possible 
 
 
8.11  
We ask consultees whether parties should be able to waive their rights to disclosure. 
 
8.11  
We are sympathetic to parties being able to waive certain of their rights - for instance an 
agreement, as cited in the text, that sought only to protect an inheritance, or the value of that 
inheritance (if already received), or its prospective value.  
A balance will have to be found between the bluntness of the full and frank disclosure 
obligation and the more flexible approach of a waiver (Para 6.67 and 6.68). 
The content of Para 6.77 is eminently practical and we fully support it. 
 
Parties should not have a right to waive their rights of disclosure where one of the parties has 
significant debt liabilities (see our comments Para 8.5 and 8.8 above).  
 
It is important, as the Consultation Paper makes clear, that full and frank disclosure should 
not be seen as something to fear or as something that will handicap future negotiations or 
compromise a defence. In that regard nuptial agreement must represent a step change from 
Sect 25 of the MCA (Para 6.76). 
 
The management of disclosure as experienced by those practitioners currently engaged in 
pre-nuptial agreements is the responsibility of the two parties. They will decide, having taken 
legal advice, just how much detail is needed about particular assets. 
 



If ‘practice’ among solicitors is said to vary with some practitioners favouring the use of 
Form E when they negotiate marital property agreements (the form currently used for 
ancillary relief), then this should be allowed to continue until such time as the practitioners 
themselves devise a range of profiles (a library of templates). We would envisage the library 
range to reflect income levels and amassed assets and so more broadly suit client’s needs.  
In other words, a poor man and a rich man can have uniquely ‘tailored’ agreements rather 
than the indiscriminate rigours of Sect 25. 
 
If “negotiations for pre-nuptial agreements closely resemble negotiations of ancillary relief” 
this should not impose a new skill set requirement or a new cost disincentive. However, we 
note that the cautionary remark that ancillary relief negotiations (and by implication pre-
nuptial agreements), can be exhaustive and expensive in time and money (“Disclosure may 
be expensive if there are assets that have to be professionally valued”, Para 6.60).  
This need not be the case in our view. The concession to adopt pre-nuptial agreements need 
not incur additional expense if the services of a Notary Public are used. 
 
Full disclosure may, of course, also be disproportionate because the topic is immaterial or 
lacking in value or quantity. The question of fraud and of silence where it can be misleading 
is covered in a later response. 
 
 
THE EFFECT OF FAILURE TO TAKE ADVICE 
 
8.12  
We provisionally propose that, if qualifying nuptial agreements are introduced, a marital 
property agreement should not be treated as such against a party who did not receive legal 
advice at the time when it was formed. 
 
8.12 
Such a precaution would seem obvious if unusual were it to come about (unusual as we see 
nuptial agreements as founded on a contract drawn up by a Notary Public). 
It would surely take exceptional circumstances to be a party to a marriage but not to a nuptial 
agreement at a time when the regime is one that decrees their use.  
 
It is questionable if under ordinary contract law a binding contract would have been formed 
if one party was handicapped or disadvantaged, i.e. did not receive legal advice. 
However, in order to keeps costs reasonable for all we would not oppose an exemption  
relieving couples of the need for independent legal advice where gross income and/or net 
worth are low (e.g. utilising the services of a Notary Public), 
 
8.13  
We provisionally propose that in order to prove that legal advice has been given it shall be 
necessary to show that the lawyer advised the party against whom the agreement is sought to be 
enforced about:  

(1) the effect of the agreement on the rights of that party; and 
(2) the advantages and disadvantages, at the time that the advice was provided, to that 
party of making the agreement. 

 



8.13 
This is a question that is perhaps best answered by the professionals concerned. Obligations 
on solicitors to show Feature A or Feature B has been complied with already exist. 
Perhaps lawyer concerned could provide / devise some similar form of attestation that the 
party(s) had received legal advice from a qualified lawyer. 
 
When the question asks ‘prove that legal advice has been given’ prove to who and for what 
purpose ? In our initial sentence we have assumed the need for proof is for court or judicial 
purposes - but is this what the Consultation Paper had in mind ? Were they thinking of a 
Register of Nuptial Contracts, perhaps ? 
If the contract is not drawn up and witnessed before a notary public then we suggest it should 
not be treated as a valid contract. 
One way of proving a contract is valid and where nuptial agreements bear on real estate 
(deeded property), is by way of a contract under seal. It could well be that the Law 
Commission might have to revisit Law of Property (Miscellaneous Provisions) Act 1989 
which abolished the need for a contract under seal.  
 
 
JOINT LEGAL ADVICE 
 
8.14  
We ask consultees if they believe that there are any circumstances where the statutory 
requirement for legal advice could be met by having the same lawyer advise the two parties. 
 
8.14 
Yes, it is possible. In our comments to previous questions we have frequently mentioned the 
notary public option but we accept that where parties can afford it they should be free to 
employ two different solicitors,  
 
We tend to agree with the sentiment in Para 6.103 namely that the cost of legal advice should 
each party use their own solicitor might prove too expensive for some low income couples. 
We see no difficulty in the same solicitor advising both parties. The professionalism 
independence and objectivity of lawyers should be recognised and utilised.  
 
Should they be found to have mishandled cases or act inappropriately then the responsibility 
and ab initio costs should be borne by them (they are, after all, ‘professionals’ and the public 
expects them to carry appropriate public indemnity insurance).  
Mishandled cases need not be void but merely voidable and thus capable of correction. To be 
financially liable may be a new departure for the legal professional but essential, we believe, 
for public confidence. Nor must there be any procrastination or protracted delays in settling 
such claims. 
 
The Consultation Paper makes an informative point when it describes how two parties taking 
legal advice from one solicitor is “unusual in our legal tradition.” 
 
Unnecessary costs may well govern the ‘take up’ of nuptial agreements. Cost is particularly 
sensitive to the poorest and the relatively poor. They make up the majority of any population. 



It will be the middle class and the wealthier that have the disposable income to afford 
individual solicitor fees 
We agree that the remedy to this would be for the two parties to initially seek advise 
separately and later come together as a couple before a common legal advisor (Para 6.102). 
The suggestion to use a notary public in the European tradition is an extremely good one. 
 
We are attracted to the possibility that where the net worth of the parties is below a 
designated threshold then this lower cost option should be made available. This would be 
premised on the understanding they sign that they have read and understood the implications 
of Joint Legal Advice (Para 6.103) 
 
If there is one addition we would make from our experience it is that is that most lawyers 
(solicitors) have a very limited exposure to tax law and financial matters (judges are equally 
untutored). The same cannot be so easily said of qualified accountants and tax accountants 
who have a wonderful grasp of the land law, contract law etc. and the downstream effects of 
changes made in the present. 
If solicitors / notaries are to have this new power it would prove advantageous for them to 
have a more detailed knowledge of finance and tax law than they are present display. 
 
Lastly, it is also possible that solicitors / notaries could produce their own ‘code of conduct’ 
assuring the public of their financial competence and the comprehensiveness of their public 
liability indemnity. 
This last point is worthy of emphasis because the public has been bludgeoned by a series of 
financial scams including the Equitable Life debacle which affected 945,000 policy holders, 
and the mis-selling of Mortgage Endowments which short-changed (defrauded) 8 million 
policy holders. Compensation has been forthcoming, after 10 years, on the first but not the 
second. 
 
 
A TIMING REQUIREMENT 
 
8.15  
We provisionally propose that, if qualifying nuptial agreements are introduced, there should be 
no timing requirements imposed upon qualifying nuptial agreements made before marriage or 
civil partnership. 
 
8.15  
We have an open mind on this subject. If the Law Commission believes that imposing timing 
requirements serve no purpose we would acquiesce on the matter. 
 
We can see the argument for a qualifying time period which could allow parties to reflect and 
consider their agreement clauses. But on the other hand we also agree with the Consultation 
Paper in stating that in common law and normal contract law such waiting periods are not 
common or thought necessary. 
 
As the Consultation Paper states, “Cases turn on their individual facts” and that is perhaps 
where this matter should be left. 



‘Sometimes negotiating an agreement in the final moments of an engagement’ can, indeed, 
induce duress but equally an engagement carries with it an expectation of some prior 
consideration having already been given to the topic in general. We are, therefore, not 
persuaded by this argument. 
 
 
THE CONTENT OF THE AGREEMENT 
 
8.16  
We seek consultees’ views as to whether, if qualifying nuptial agreements are introduced, there 
should be any further provision, beyond what we have already proposed, about either: 

(1) the formation; or 
(2) the content of the agreement. 

 
8.16 
There would be no harm caused if non-binding ‘guidance notes’ were issued and ‘suggested 
alternatives’ made available. 
The content of the agreement should also incorporate dissolution provisions and specifically 
spousal support and child support provisions. 
 
The American instances of non-financial provisions put forward in “content of the 
agreement” (Para 6.122) appear too trivial / juvenile to be considered as contractual terms in 
Britain and should, we suggest, be ignored as frivolous and a mere distraction. 
 
Notwithstanding the above, there may be occasions when non-financial provisions, say of a 
clause that is performance related in nature, needs to be incorporated. This could be included 
in a side agreement, i.e. independent of the MPA, so that it would not attract unnecessary 
judicial discretion based on what may be perceived as unusual stipulations. The addition of 
side agreement provisions might prove attractive to religious and/or ethnic minorities.  
The Law Commission might like to consider whether there is a role for ‘side agreements’ (to 
meet Christian, Hindu, Muslim etc tenets), in what is a secular legal framework. 
 
On the face of it ‘fairness’ seems a not unreasonable condition for the Law Commission to 
seek, but fairness never visits alone. It is always accompanied by discretion and the track 
record of English courts and ‘discretion’ is not one to be envied. 
That said, there is a clear need for conduct that is gross and obscene to negate any claim that 
the contract was freely and equally entered into.  
We are attracted to the Australian approach of setting a very high benchmark, namely that 
only “unconscionable” conduct would subject the contract to interrogation and if needs be for 
it to then be rendered null and void. 
 
We are definitely not attracted to the New Zealand approach where the courts retain the right 
to intervene and set aside agreements on the basis that they were ‘unfair or unreasonable. 
This would open a Pandora’s Box and bring us straight back to where we started from. 
  
An overlapping of Law Commission aims with those of DWP proposals is further evidenced 
in the area of post nuptial agreements and divorce agreements (Para 6.113). Ignoring for the 



moment the ducking and diving that some couples might engage in to enhance their post-
divorce position, it is clear that the DWP is seeking individually tailored post- nuptial 
agreements. These would cover Child Support payments and visitation, ‘shared residence’ 
clauses/rights. We see these areas as ripe for incorporation into MPAs. 
 
The Law Commission’s concern with the motivation of one of the parties in seeking a change 
(with the ulterior motive of seeking an imminent divorce or dissolution) already exists. It is 
not unknown for a husband to have bought a larger house only to be served with a divorce 
petitions shortly thereafter.  
ONS data in the late 1990s showed that more women owned their own home outright than 
did men. This very probably reflects two main constituents; divorced women and widows 
(with single women making up a much small third component). 
 
‘Reconciliation’ between couples (from the example given) is something of a moveable feast. 
Theoretically, reconciliation could take place within hours or days of breaking up - or after 
many years. For the state to try to plan for such eventualities is, in our opinion, a futile 
exercise. The Law Commission needs to firm up this area. 
 
 
VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 
 
8.17  
We provisionally propose that any variation of a qualifying nuptial agreement must comply 
with all the pre-requisites for the formation of a qualifying nuptial agreement. 
 
8.17  
We think we agree with what is intended by the wording of this proposals (Para 6.128). For 
any document to qualify as a legally binding contract certain criteria have to be met. We see 
the criteria for a variation to be broadly the same as for the original qualifying nuptial 
agreement. Therefore, any variation must meet the same requirements.  
 
We agree with the Law Commission when it states at Para 6.124: 
 

We think that it would be unnecessary to take such a step because the law of contract will 
provide the relevant “policing”: those who draft agreements will take care not to include within 
them terms that might invalidate the whole agreement. 

 
What it does not need, however, is outside interference in the shape of the court which might 
take it upon itself to intervene in an unrequested manner. Should this ever happen nuptial 
agreement will amount to nought. 
Should any variation to a qualifying nuptial agreement be sought or made, it should be at the 
discretion of both parties – not solely one. No one party should be forced to make or accept a 
change without an equivalent quid pro quo. 
 
To avoid any feelings of enforcement, coercion or duress would a viable alternative be that 
terms and conditions for variation be specifically included in all pre-nuptial agreements ?  
Off-the-shelf templates with a mix of various conditions could be made available to guide 
parties and lower preparations costs 



 
 
PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO INESCAPABLE 
PROVISOS 
 
8.18  
We provisionally propose that, if qualifying nuptial agreements were introduced, they should be 
able to be varied or set aside by the court to the extent that:  

(1) the agreement made insufficient provision for the children of the family; and/or 
(2) the agreement left, or would in the foreseeable future leave, one or both parties 
dependent upon state benefits in circumstances where that could be avoided by the 
making of an order in ancillary relief. 

 
 
8.18  
The era when one (or both) parties are dependent upon state benefits is over. Current 
legislative proposals emanating from other Whitehall Depts cannot have escaped the notice 
of the Law Commission. 
American style ‘welfare to work’ is being rolled out in the UK and the scenario of mothers 
with young children being allowed to claim benefits without working is finished. 
In this respect the Law Commission has been overtaken by events, i.e. the numerous reforms 
announced by government since February 2011. 
 
In the commercial world it would be absurd to premise a contract or future payments on an 
unquantifiable “what if” basis. For that reason alone 8.18 (2) is a non-starter. The proposed 
changes to the benefit system negates this question and scenario. 
One might question the rationality of having ‘ancillary relief’ allegedly settled only to have it 
overturned 6 years or 10 years downstream ?  
“Certainty” needs to be injected back into the English legal system – the public knows it and 
so too do lawyers. 
  
With regard to 8.18 (1) the Law Commission has not recognised the duplication of this Para 
with DWP 2011 reforms of the CSA (CMEC).  Defining ‘insufficient provision for the 
children’ comparable to asking how long is a piece of string. There will always be 
insufficient provision where the couples divorcing are low income earners. 
From the family finances couples are able to pay what they can afford to pay and no more. 
Certainly not what is calculated by a distant bureaucracy. 
This the DWP has at long last recognised. It is now time for the Law Commission to realise it 
either be part of the problem or part of the solution. 
 
Although we answer this aspect, i.e. provision for the children of the family, in a later 
question we will here state that we are opposed to it because it destroys the central plank of 
nuptial agreements. As a contract, nuptial agreements are perfectly capable of including or 
excluding such provisions, indeed, of both limiting and exceeding such benefits.  
The problems recognised as inherent in the CSA regime (ref. DWP paper 2011), is its 
inflexibility and slow reactive time should income fall (or increase) or disappear altogether. 
 



To try to out guess or second guess people’s preferences brings us back to the ‘Nanny State’ 
mindset. Society and the Law Commission must reject the presumption that contracts must 
assume life is risk-free. 
The question of whether an agreement should include sufficient provision for the children of 
the family overlooks the fact that since the Children Act 1989 fathers are no longer the legal 
guardians of their own legitimate children. If they are no longer ‘guardians’ then arguably 
they have no obligation ! 
Were this clause, however, to be repealed the argument against providing blanket child 
maintenance coverage would diminish.  
 
 
FURTHER SAFEGUARDS: THE OPTIONS 
 
8.19  
We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to children and to 
social security; 
(2) provision for the agreement to be able to be varied or set aside by the court on the 
happening of specified events; 
(3) provision for the agreement to be varied or set aside by the court if it produced 
significant injustice; 
(4) provision for the agreement to be varied or set aside by the court to the extent that it 
failed to meet the parties’ needs and to provide compensation for any losses caused by 
the relationship; 
(5) provision for the agreement to be varied or set aside by the court if it failed to meet 
the parties’ needs, narrowly defined. 

 
8.19  
In answer to this question (Para 7.65), we would advocate “cast-iron” models - but without 
imposing any safeguards listed in subsequent options, i.e. 1 – 5. 
Our reasons are outlined below in 8.22 but crucially Para 7.65 (1) and (2) would prove as 
meaningless as the 1998 proposals in our opinion.  
Allowing nuptial agreements to be set aside or varied defeats the purpose of nuptial 
agreements and kills off “certainty.” Not allowing certain aspects to be validly included, e.g. 
excluding full maintenance payments, also defeats the purpose of nuptial agreements.  
It also defeats ‘autonomy’ which is a trait to be found in this and the 2011 DWP paper. For 
too long the ‘autonomy’ of the citizen has been submerged under a tyranny of top down 
legislation. 
There is a danger that the Law Commission in wishing to see its role as protector and quasi-
insurance company is out of touch with modern thinking.  
In our stampede to legislate for every conceivable contingency we forget that the result is a 
legislative stock pile of glaciatic proportions. People have had enough of being told what is 
best for them, especially by those who themselves don’t abide by the rules. They are tired of 
being weighed down and yearn to break free. 
 
The Law Commission is out of touch with the eminently sensible proposals contained in the 
DWP reforms of Child Support (i.e. Strengthening Families).  



On this occasion the DWP heeds Henshaw’s 2006 recommendations and treats each parent as 
an adult empowered to freely negotiate Child Support best suited to their needs (autonomy). 
The Law Commission appears to still hanker after the by now discredited 1960 option of 
“one size fits all.” 
 
We can’t help but note that this is the most value-laden question to date. Our preference 
would be to re-frame it in terms of appropriate underlying principles. 
 

 MPA should be treated strictly in accordance with contract laws 
 Competent adults should be free to enter into their own agreements, marital or otherwise, 

and both entail normal life risks that are non-compensable within the contract 
 MPA can determine both the maximum and minimum amounts to be set aside for 

maintenance child support etc (see DWP proposals) 
 Safeguards should be explicitly defined in contract law to minimise the need for court 

intervention, specifically, provisions for: 
o Coercion 
o Fraud 
o Disallowed contractual provisions “Fairness provisions” 
o Unconscionability 

 
Any alleged ‘significant injustice’ should have been properly dealt with at the beginning. In 
common with any contract, once signed it should not be subject to variation simply because 
circumstances of one or both parties change.  
That is not to say that should both parties freely and without coercion simultaneously want to 
vary the contract this course should be barred to them. Equally, where both parties agree and 
under the same coercion-free circumstances the creation of a new contract should be 
permitted. 
 
 
IDENTIFYING PROPERTY OVER TIME 
 
8.20  
We provisionally propose that there should be rules that enable property to be identified over 
time, for the purpose of a marital property agreement, and that they should set out the 
consequences of investment in that property by the other party or of the mixing of that 
property with property of the other party. 
 
 
8.20 
This is an excellent idea.  We understand that in countries where MPAs are already used  
standard MPA templates already exist in acceptable formats. 
 
The wanton ‘mixing’ of property was never a good theory. For the reasonably well off it 
meant that their business assets became embroiled in divorce litigation and for family 
businesses it sounded the death knell in too many instances (Para 7.75). 
 
If future economic prosperity is to be built up then it will be built on the back of SME (small 
to medium size enterprises). The Matrimonial Causes Act 1973 (MCA 1973), sank many a 
small firm and curtailed the expansion of many more.  



Ancillary relief was used so indiscriminately by the courts and included all manner of wealth 
that respondents became debt laden.  
Respondents, usually fathers, could find themselves either personally in debt or the firm or 
company they owned would be excessively leveraged with debt simply to finance a Family 
Court awards. 
 
In this regard we feel the Law Commission is at last grasping the concept of wealth creation 
and accumulation – having spent the last 40 years bent on wealth destruction and wealth re-
distribution (which is a euphemism for inflicting indiscriminate impoverishment to those on 
low and median incomes). 
 
The prospect of separating out the matrimonial home from, say, the family owned firm would 
not only protect employment of staff (and avoid redundancy payments) but would draw a 
proper boundary between what is business and what is domestic (public versa private life). 
 
Similarly the separating out of the matrimonial home from other examples of property 
mentioned in the Consultation Paper would have beneficial effects for property held in trust 
or owned jointly by family members etc).  
This would have an immediately favourable impact on the way Asian families rank and put 
in order family property. 
 
None-Asian families would also be favourably impacted by way of LAT (living apart 
together) which is far more common among none-Asian families. LAT couples presently 
have to live the fiction of separate lives in order to protect their family assets (and state 
benefits). Typically these other assets can be in the form of a rented or freehold flat plus an 
assortment of other lesser assets which might be viewed as vulnerable to falling prey to MCA 
1973. 
 
An indirect benefit of the Law Commission’s proposals might be felt at government level as 
housing demand falls and reflects more the actual increase in population size rather than the 
disintegration rate of marriage requiring separate homes for each of the parties. 
 
“Investment in that property” is an attractive phrase reflecting the amount of money each 
party has committed or actually put into the purchase of the property. Such an investment 
should be rewarded and protected and not as is currently the case made vulnerable and 
confiscated (erasing Denning’s ‘beneficial interest’ principle). 
 
At present the court makes stabs in the dark about what the other party (the wife) has actually 
contributed. And where it is abundantly clear that the claimant party could not possibly have 
made any where near the contribution claimed the court is nevertheless happy to believe the 
claimant and fulfil the claim, irrespectively.  
And because those judgments are made in secret and made by a secret court, no one can be 
on hand to ridicule what a travesty they are.  The MCA 1973 encourages secrecy. 
This is not justice in any shape or form. 
 



Property that both parties agree is ‘joint’ or should be treated as joint at dissolution (i.e. 
divorce), can thereby be shared equally - in value, or quantum (size, number, acreages, 
square foot etc). Such arrangements also have the virtue of an agreed skewing of assets 
before hand, e.g. agreeing to a 60:40 split. 
This will avoid the courts looking incompetent and save the judiciary from accusations of 
sexism and halt their current slide towards becoming the butt of populist jokes. 
 
Our view is that the treatment of property should follow that set by cheque book bank 
accounts. Where a joint account exits both parties are entitled to equal shares – but not to 
abuse it. However, where a sole signatory account exists than that is the sole propriety money 
of the account holder. It must not mean that the court can overrule that agreement and make a 
sole account subject to joint account rules. 
To contemplate otherwise is to create a form of double taxation. Under present rules a 
divorced man’s assets are ‘taxed’ by the state at the point of divorce (at ancillary relief) and 
his estate is then taxed on his death (Inheritance Tax). 7 
 
 
8.21  
We ask consultees to tell us whether they think that such investment or mixing should give rise 
to shared ownership, or to a right to reimbursement. 
 
8.21  
Having advised those who have experienced enforced ‘mixing’ of property (under the current 
regime) any reform should seek to avoid it. 
Where parties wish to mix property and wish it to be considered shared ownership it should 
be clearly stated as such in the MPA. Where parties do not wish to mix property it should 
equally be spelt out. 
This is subject to the property ownership provisions being capable of being described in 
terms of standard business contractual constructs or vehicles. 
 
 
Conclusion 
The vision and the potential to recast the future contained within Report No. 198 puts it head and 
shoulders above all other recent Law Commission reports. 
 
With this in mind 2011 might well prove be the year when the philosophy of statism, the monolithic  
straightjacket of the state inflicted on a passive (or resisting) society is finally broken not only across 
the Arab world but in Britain too. 
Georg Wilhelm Hegel's view (b.1770 – d.1831), of the historical inevitability of modern institutions 
personifying the modern nation state is an ideal overturned by this Report. The Hegelian ideal that 
sovereignty and idealism ranks above the people who constitute the nation is coming to an end. 
 
In matters matrimonial and dissolution we have not, in the past, been overly impressed by the Law 
Commission’s approach or its moral value systems. We recall the destructive influence exerted by 
Brenda Hogget in the 1980s and 1990s. 

                                                
7 Where legislation permits ‘taxation’ =  at divorce and at ancillary relief the state taxes as allowed by law. 
 



However, on this occasion we have to concede that the ideas contained in Report 198 sets it on a par 
with the repeal of ‘breach of promise’ (HC 453), Report No 26. 
 
Messianic views, which on occasion had appeared to overtake the family law section of the Law 
Commission during the 1980s, now appear to be repudiated by the latest Report (No 198) into MPA, 
specifically we cite this as one of many examples: 
 

“Family Law no longer makes any attempt to buttress the stability of marriage or any other 
union …. Logically we have already reached a point at which, rather than discussing which 
remedies should be extended to the unmarried, we should now be considering whether the 
legal institution of marriage continues to serve any useful purpose". 8 

 
In our view it is commendable that the Law Commission has gone back to its 1965 roots, namely that 
of clearing out clutter and obsolete legislation that is no longer relevant or useful to society. The Law 
Commission should be applauded for its bravery. 
We therefore welcome the introduction of nuptial agreements.  
 
But is this a lasting epiphany ? We suggest that literally millions of men, and we suspect millions of 
women, would appreciate knowing where they stand with regards matrimonial separation. 
 
There will be those for whom the concept of nuptial agreements is so new that it will induce 
trepidation or even rejection. It will be difficult for some to throw off the shackles they have become 
so accustomed to wearing. However, the advantages of pre and post nuptial contracts will soon 
become evident and the reservations will thus fade. 
 
The onus is on the Law Commission to make laws simple, straightforward and understood by the 
great majority of the population. Pre-nuptial agreements (contracts) achieve this aim. 
Should this Consultation Paper fails on every aspect but one in its endeavour let it succeed in the 
abolition of ancillary relief (section 25) hearings in their present format. 
 
It is a pity that reform of ancillary relief and a review of Sect 25 is not fully within the scope of the 
present Consultation Paper (Para 5.64 and 5.65).  In our view reform or abolition of Sect 25 for it is 
long overdue. However, it is so contentious an issue that it is perhaps better to let sleeping dogs lie. 
With nuptial agreements legalised and/or recognised by the courts then de facto Sect 25 falls by the 
wayside.  
 
Divorcing adults are constrained to work with the shadow of the law looming over them. Reminiscent 
of poker players neither party is likely to voluntarily show their hand knowing that the Matrimonial 
Causes Act 1973 applies. Each is under duress not to settle for anything less than is theoretically 
obtainable under law.  
‘Gambling’ in these circumstances is, we suggest, more likely to bring forth the “unconscionability” 
and “unfairness” element that the Law Commission appears to fear.  
We suggest adopting Marital Property Agreements (MPA), would actually put an end to this scenario. 
We also share the alternative viewpoint that adopting MPAs avoids the need for a structured formal 
review of ancillary relief at a later date (and avoid the tax-payer further expense). 
 

                                                
8 'Ends & Means: The Utility of Marriage' Hoggett B, 1980 (aka Lady Justice Hale, and later a Law 
Commissioner responsible for ‘family matters’). 



The private ordering of one’s own life (free of state intervention), we see as a monumental departure 
from previous invocations (see Hegelism above). The ability to exercise a degree of latitude in one’s 
own destiny is a very mature acceptance that Society today bears little resemblance to the post 1945. 
  
We see direct parallels between nuptial agreements and the marriage ceremony. The latter has to be 
freely - but not lightly - entered into by couples. We, therefore, see no need for special protection for 
the same couple to enter into pre or post nuptial contracts (versus a marriage ceremony), given that it 
is governed by contractual law and the caveats of disclosure, frauds and coercion  - all of which have 
been thoroughly dealt with by the Report. 
Theoretically, there are a million possible pitfalls when contemplating marriage but the reality is that 
few of them ever materialise. Equally, there are theoretically a million possible reasons to seek a 
divorce but, in actualtie, again there are but a handful of void and voidable marriages. 
 
Hardly a social or legal reform document passes, it would appear, without the inclusion of the 
Married Women’s Property Act 1882 (or the preceding Acts). This consolidated Act benefited only a 
handful of wealthier women in England at the time, say 10%. It was, therefore, more symbolic and 
not the great breakthrough it has always been portrayed as representing. In addition, the Law 
Commission is not alone in making a fundamental error in wrongly concluding that “relatively few 
married women were in employment” (see Fig 3). 
 
That might have been true of 19th century middle class women but never working class women, i.e. 
the majority of women in the population. One has only to recall the Coal Mining Act 1842 which 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
removed all women from mines – or the Liberal government of Asquith which introduced a series of  

Fig 3. Estimated Number of Insured Employees   (000s) 

Analysis by sex and age.  At July in each year Table 121 (p.100). 
 United Kingdom (inc Ulster) 
 Total Males Females 
 Age Age Age 
 

Total 
both 
sexes 

Under 

18 

18 & over 
Total 
males Under 18 18 & over Total 

females 

Under 

18 

1938 15,501 2,166 13,335 11,243 1,212 10,031 4,258 954 
1939 15,898 2,184 13,830 11,247 1,141 10,286 4,471 9 
1940 15,194 2,070 13,124 10,311 1,129 9,182 4,843 9 
1941 15,282 2,072 13,210 9,966 1,122 8,495 5,301 9 
1942 15,438 2,049 13,389 9,566 1,083 8,483 5,872 9 
1943 15,003 1,988 13,015 9,094 1,027 8,067 5,909 9 
1944 14,514 1,892 12,621 8,807 968 7,839 5,707 9 
1945 14,000 1,851 12,149 8,602 949 7,653 5,398 9 
         
1946 15,572 1,812 13,760 10,647 933 9,714 4,925 8 
1947 15,930 1,728 14,202 11,110 889 10,221 4,820  
1948 16,147 1,377 14,770 11,340 696 10,644 4,807  
1949 20,782 1,477 19,305 13,828 738 13,090 6,954  
1950 21,054 1,427 19,627 13,939 711 13,228 7,115  
1951 21,171 1,410 19,761 13,915 706 13,209 7,256  
1952 21,266 1,431 19,835 13,997 711 13,286 7,269  
Source : ONS Annual Abstract of Statistics 1950 -53, and 1953 – 55  (Labour section) p.100 



social reforms prior to 1914. Asserting that relatively few married women were in employment is, at 
best, misleading. 
 
We are accustomed today for 50% of the workforce to be composed of women. In 1939, when Britain 
had a population of 47.7 million (47,762,000), there were about 24 million of men and women of all 
ages (0 to 80+). Of these, 11 million men and 4 million women were paid employees. This ratio, as 
can be seen in the Table above (Fig 3), altered from 1 woman for every 3 men employed to 1 in 2 by 
1952 (7 million women v 13 million men). 
Women in domestic service are not shown in Fig 3 but would represent in 1882 approx. 1 million 
additional lower class but uninsured women employees. The decades leading up to 1939 saw numbers 
fall and almost disappear by 1945.  
 
In the vein of the 1882 reforms, the Law Commission runs the risk of focusing too much on those 
with property and ignoring those with little or none. There is a danger of playing to a perceived 
audience without first checking the facts. 
The Married Women’s Property Acts 1882 may only have been useful or addressed the needs of 10% 
of British women. The reforms outlined in Report No 198 - though desperately needed - may fall foul 
of a similar criticism. Reform comes on the back of high profile cases involving millions of pounds. 
We therefore reject the remarks contained in Para 2.11 as not only inaccurate but unfounded. 
 
The opinion that, “marriage, by itself, has no effect at all upon property ownership”, does not appear 
to have impacted on the way in which courts deal with matrimonial property. To many this will come 
as a revelation because it is not how the courts have conducted themselves or justified their 
behaviour.  
Are we to now believe that family courts have been misappropriating property, acting ultra vires, or 
confiscating it under the guise of legally, all along ? If this is the implication it seems too late and a 
moot point for millions of citizens. 
 
The other revelation, namely that maintenance has not been overhauled since 1857 is a damning 
indictment and should give every impetus to the acquisition and implementation of pre-nuptial 
contracts at the earliest possible moment.  
A modern society cannot be burdened with an 1857 mindset. 
 
The clinching arguments for switching to pre and post nuptial agreements and away from MCA 1973 
are that it would a).provide for certainty, b). autonomy and c). bolster marriage, at a time when it is 
realised that the falling marriage levels do not bode well. 9 
 
However, we should not forget that in “The Field of Choice” (Cmnd 3123), the Law Commission 
proposed that its reforms had the following attainable objectives:- 10 
 

1 to buttress marriage 2 to enable the ‘dispatch’ of 
empty marriages 

3 to promote maximum 
fairness 

4 to minimise bitterness and 
distress 

5 to protect children's 
interests 

6 to protect the 
economically vulnerable 
wife 

                                                
9 The consequences of non-marital living (because of low fertility rates v married couples), are increased social 
service costs in old age, lower living standards, a lower ‘tax take’, an increased NHS burden, a pensions 
dilemma and greater Treasury expenditure. 
10 Law Commission Report No 6 (1966) and the Royal Commission, aka the Morton Report, 1956. 



7 to create a law that was 
respected and 
understood. 

  

 
Marriage has been everything but buttressed. Critics would say the Law Commission failed in all its 
objectives and the only ones to have enjoyed partial success were, 2/. to enable the ‘dispatch’ of 
empty marriages, and 6/. to protect the economically vulnerable wife.  
So should we be wary of future Law Commission objectives / proposals ?  
 
Is the 1857 mindset, or the Hegelism mentioned above, in evidence at item 6 above which 
presumptively seeks to protect the economically vulnerable wife ? If it is, then it has crushed item 7 
which seeks the respect of the public. 
 
“Putting Asunder”, (pub. 1966), was the Archbishop of Canterbury’s alternative view to the Law 
Commission’s paper (The Field of Choice). The church sought a ‘post mortem’ for each divorce. The 
Law Commission, perhaps predicting the high level of demand, resisted any meaningful ‘inquiry’. 
With hindsight we can see that the Law Commission won the day but in advancing pre-nuptial 
agreements which could contain clauses relating to dissolution (the when, why and how etc) we could 
be adopting the rejected conditions alluded to in “Putting Asunder.” 
 
We are pleased to see that vulnerable family companies are now able to protect themselves from gold  
diggers (Para 6.71 and 5.53). Firmer steps may be required to close off attacks which might allow a 
party to profit from any future income increase.  
A prime but non-company example of this is that of Ray Parlour the footballer. How can it be 
equitable that a non-family member should share in his talents and success after divorce ?  
Only Thorpe LJ (2004) could have concluded it was “wrong for the earner to have sole control over 
that surplus during the next four years.” More Hegelism ? 
 
Divorce should carry with it a degree of certainty if it is a legal process that is to remain respected. 
The state and their servants, the courts, must cease infantilising citizens. The autonomy of the 
common man must be respected. 

 
a). Certainty – We have been a long-standing commentator complaining that ancillary relief was 
such a hit-and-miss affair and so uncertain that a better regime needed to be found.  
Reaching an agreement by use of an agreement seemed to us better and less stressful to both parties 
concerned. We estimated it might also be much quicker and cheaper. This, we are happy to report, is 
what the Report now seems to accept. 
 
When a relationship ends it is vital that certainty exists and that prior to that divorce certainty also  
exists in advance of the event. Pre-nuptial agreements, we feel, can supply that certainty. When there  
is not certainty (as under the MCA 1973 provisions), a cat and dog fight is always on the cards. 
 
It is in no one’s interests to have open ended financial liabilities or be subject to financial agreement 
that can be re-opened at will. 
Divorce is already a costly exercise and the ideal of avoiding protracted litigation costs is to be 
embraced whenever possible. Similarly for custody, which can sometimes exceed divorce costs, the 
need for certainty is essential. Pre-nuptial agreements can stipulate the why and the wherefores - how 
much time is spent with each parent and rotas agreed. Details such as sole or shared parenting can be 
agreed and the sharing, or not, of Child Benefit payment can also be encapsulated. 
 



A number of cases have, since 2006, set new precedents and undermined the received wisdom vis-à-
vis property and maintenance. The once sturdy principles governing ancillary relief today look 
decidedly shaky. The unresolved issues arising form recent cases can be adequately and fairly dealt 
with by introducing pre and post-nuptial contracts. 
 
The vast majority of divorces (as the Law Commission’s report states) involve couples with either no 
assets or very few. The Law Commission’s attitude (Para 5.36) might be interpreted as letting the 
poor fend for themselves and concerning themselves only with the wealthiest 10% in society. 
 
On that basis we have to disagree with the Law Commission in its appraisal of how money and assets 
of the poor should be allocated.  
It is too simplistic and too onerous on low income earners to leave the matter at presuming the bulk of 
any ‘wealth’ will go to the former wife and children, or that the children should be prioritised.  
The Law Commission perhaps forgets that arguably this perpetuate the encouragement to divorce -
bearing in mind that in most countries including Britain, over 70% of divorce petitions are brought by 
women (see also expectation, ref. Japan graph above). 
 
“To meet the needs of the parties insofar as that is possible” (Para 5.36), is code for money transfers 
and wealth re-distribution from the man to the woman. Put another way, husbands are to be cashed-in 
as if they were a maturing insurance policy. 
Wealthy women tend not have their assets and money ‘re-distributed’ to the man they are divorcing 
and one has to ask why ? A husband wanting to cash-in his wealthy wife meets with little success. 
 
This MPA paper (No 198) has given due consideration to matters related to conduct, fairness, 
disclosure, injustice, etc. It is therefore only fitting that the reciprocal be advanced as to whether or 
not the children should be prioritised ?  
 
             Fig 4.  Divorces & Remarriages (1956 – 2006) (thousands) 
                         Source ONS http://www.statistics.gov.uk/cci/nugget.asp?id=1652 

This question has never 
been fully answered or 
justified given that the 
poverty of second 
marriages is worse than 
for the first family and 
that the whole purpose 
of the 1969 divorce 
reforms was to make  
remarriages not only 
possible but attractive. 
Ironically, as the graph 
above depicts how 

remarriages were running ahead of divorces before the 1969 reforms and the upward swing from 
1956 to 1969 became a stuttering plateau. 
Prioritising to the Nth degree children of the first marriage, therefore, has stultified this ambition and 
the results can be seen in the torpid trend line for remarriages (Fig 4). 
 
The thinking of  behind prioritising the first family does not reflected the fact that the DHSS criteria 
in the 1970s switched from ‘contributions’ based benefits to ‘needs’ based benefits. Post Finer report 
a woman no longer had to show a contributions record but show she was ‘in need’ of support. 



The thinking also does not reflect the popularity, following the 1969 reforms, of cohabiting or serial 
monogamy after divorce.  
Government and the Law Commission must come to realise that expecting a working mother not to 
go out to work simply because she is now divorced is incongruous when she went out to work and 
supported herself prior to the divorce.  
Fortunately, government at least has adjusted its position on this. 
 
With shared parenting on the legislative drawing board and thus day-to-day care of children split, the 
need for prioritising the first family’s needs diminishes.  
We therefore forcefully reject the statement that, “There are no other possibilities” as ill-founded. 
 
b). Autonomy – We find ourselves fully in agreement with the Law Commission's proposals 
validating the right of the individual to self-determination. We see this as step change in how the state 
treats its citizens (Para 5.24 – 5.26). 
We strongly support the argument cited in the Law Commission's proposals that the most frequently 
heard reason in favour of reform is the ‘autonomy’ aspect. 
 
We can add nothing to the views contained in Para 5.24 (husband and wife are stuck with equality, 
however inappropriate they may both agree it to be and you must leave it to the judge who dissolves 
the partnership). 
If the proposal to validate pre and post-nuptial contracts provisions is adopted then society 
irrevocably moves into the secular world where marriage is no longer a covenant but a contract. 
We share their view that the law of ancillary relief is paternalistic and that not only is it 
“inappropriate in a modern world” but it doesn’t work. 
 
It has long been our view that ancillary relief is, indeed, “patronising, in particular to women” and we 
agree with Lord Justice Wilson’s observations regarding ‘starting point’ and accepting the 
consequences. 
Reservations centered on undue pressure or coercion which occur constantly in the text can be 
counteracted by imposing certain pre-conditions for the validity of a nuptial agreement to be binding. 
The taking of legal advice (Para 5.30), for instance, should assuage many of these reservations. 
 
c). Bolster marriage – It is interesting to learn that both advocates of reform as well as those 
opposed to it argue that ‘their position’ supports the institution of marriage. Can both be right ?  
In our view, certainty together with autonomy can only have a beneficial influence. 
 
A rapid travel back in time using statistics might reveal the truth of the claims. The graphs below 
show what happened to marriage numbers when the new divorce legislation was enacted.  
Following the 1969 reforms - which at the time were said to have only a short term effect on both 
marriage and the numbers divorcing - divorce was immediately impacted and but so too was marriage 
and arguably it has also never recovered since (Fig 5). 
The Divorce Reform Act 1969 was enacted in 1971 and that year saw a significant fall in marriages 
and the setting of a long lasting downward trend 
The onset of disillusionment and distrust of the judiciary appears to begun very early and gained pace.  
To this end the confiscatory examples set by Ormrod and Denning (manipulation of the Land 
Charges Act 1972, the creation of a beneficial interest etc) were unhelpful.11 
 
We agree with proponents who believe couples are dissuaded from entering marriage because only 
disincentives exist. The pernicious nature of ancillary relief has by now passed into urban folk lore 
                                                
11 See ‘Sword and Wig’ by Lord Justice Robin Dunn for a commentary of these manoeuvrings. 
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Fig 5. Number of Newly Weds  (1st time marriages)                   

                         England & Wales. 1961 - 2007 (000).                                  and acts as a powerful deterrent.   
 
We are not convinced that by the 
line of argument that there is 
nothing to prevent open 
discussion of property matters 
before marriage (Para 5.21). 
                                                                          
The telling time is when the             
relationship falls apart.                                                                                             

 
 
 
 
 
 Source: ONS ‘Population Trends’, No 91, Table 22                                  Promises and agreements reached 
     http://www.statistics.gov.uk/cci/nugget.asp?id=322                               in an idyll stand little chance of 
                                                                                              being complied with in ancillary 

relief hearings unless they have been committed to in writing.  
 
Were the family courts to operate in the manner the Law Commission’s paper envisages there would 
be less room to manoeuvre but the fact is the courts are secret and immediately proceeding begin both 
the spirit and the letter of the law are abandoned. 
Denning made a useful contribution when he said in any court case it was the judge who was on trial 
and not simply the defendant. Making transcripts available to the public would reveal how derelict the 
family courts have been in their lack of reasonableness, fairness, equality and justice required under 
Sect 25 (ref. ‘reasonable requirements’), e.g. Thorpe bizarrely ruling that bigamy laws were to protect 
only women and could not be relied on by men as a defence against a bigamous wife. 
 
We have not differed with the Law Commission’s views in this Consultation exercise but we strongly 
disagree with the suggestion that pre-nuptial contracts will deter marriage and / or encourage divorce. 
Given the high status of marriage in the 19th century, when pre-nuptial contracts were more widely 
used, we do not see their use leading to a devaluing of marriage. Indeed, quite the reverse. 
 
To conclude, professor J K Galbraith’s book The Affluent Society (1958), became both a best seller 
and a classic. Galbraith traced the major currents of American economic thought in the 20th century, 
particularly the influence of Social Darwinism and Marxism. 
The relative elimination of extremes of economic insecurity, Galbraith argued, led irrationally to 
production becoming the foremost concern in economic thought. 
 
The advent of quick, cheap and painless divorce as the foremost concern of the 1970s mirrors closed 
economic thinking after 1945. Re-distribution of wealth through divorce is not a panacea without 
consequences in the same way that Galbraith pointed out that the dash for production carried with it a 
substantial price tag penalty. 
 
END 
 
 
 
 



An example of the environment and assumptions that have coloured divorce settlements to date:- 
 

Family Law Journal -  Sept 2009 
 

[ Abridged and emphasis added ] 
 

http://www.anthonygold.co.uk/site/ang_articles/ang_articles_family/ang_articles_ancillary_relief_public_private_divide.
html 

 
Ancillary relief has for many years seen the courts adjusting the private financial lives of family members: 
however, it has now begun to look to the public side of that ideological divide.  
Legal practitioners are now more aware that as described by Starnes, ‘the home is not an equal opportunity 
employer’ (C Starnes, 'Divorce and the Displaced Homemaker: A Discourse of Playing with Dolls, Partnership 
Buyouts and Dissociation Under No Fault,' (1993) 60 Uni. Chi. L. Rev 67) and that the gender divisions are not 
necessarily the result of freely chosen decisions. The milestone case of White v White [2000]2 FLR 981  
Incontrovertibly has been the catalyst which instigated this recognition.  
 
Lord Nicholls, in discussing the 1970 statutory provisions rightly stated ‘...the property adjustment provisions 
were limited...they reflected the values of male-dominated Victorian society.’ He famously held ‘...there is no 
place for discrimination between husband and wife and their respective roles.’ White correctly denounced any 
preference for the breadwinner’s contribution and realised that the homemaker’s contribution is conducive to 
the breadwinner’s success. ‘There is greater awareness’, said Lord Nicholls, ‘of the extent to which one 
spouse’s business success, is achieved by a family contribution of the other spouse, a contribution which ... 
required much sustained hard work over many years.’ White recognised that society, despite its ideals of 
egalitarian relationships, in reality is not organised in this way.  
This article will examine whether ancillary relief law has taken up the implicit challenge offered by White to 
promote equality between spouses. 
 
THE BENEFACTOR AND THE BENEFICIARY  
 
Lord Denning in Trippas v Trippas [1973] 2 All ER 1, CA revealed the rampant inequality, which permeated 
ancillary relief law when he asserted: 
 

‘The wife cannot claim a share in the business .... She did not give any active help in it ... All 
she did was what a good wife does. She gave moral support to her husband by looking after 
the home. If he was depressed ... she would encourage him to keep going ... that does not 
give her a share.’ 
 

This judicial sentiment was instrumental in the phenomenon that has become known as the feminisation of 
poverty. Diduck describes how ‘women’s poverty in later life may also be related to how these norms 
incorporated into the dominant culture of settlement.’ (A Diduck, Law's Families (LexisNexis Butterworths, 
2003). While many ex-wives may not have actually fallen into what is conventionally understood as ‘poverty’ 
they have been forced to accustom themselves to a standard of living starkly different to their marital standard 
of living. Carbone writes: 
 

‘Divorce almost inevitably lowers the standard of living of the custodial family and, for 
systemic reasons related to gender, leaves the vast majority of divorced women in a 
financially more precarious position than their former husbands.’ (J Carbone, 'Feminism, 
Gender and the consequences of Divorce' in Freeman (ed), Divorce Where Next? 
(Dartmouth, 1996), at p 188) 

 
Judicial discretion monopolised the application of the Matrimonial Causes Act 1973 (MCA 1973) favouring a 
needs based approach despite all the factors of s 25(2) (except for the interests of minors) applying with equal 
force.  
Recognising this Smart wrote:  
 

uyu45a
Typewritten Text

uyu45a
Typewritten Text
Extracts from the article ANCILLARY RELIEF AND THE PUBLIC/PRIVATE DIVIDE by SOMAYA OUAZZANI, Solicitor, Anthony Gold, are reproduced here with kind permission by Jordan Publishing Ltd. The article was first published by the publishers under the Family Law imprint in the September 2009 issue of the journal Family Law , [2009] Fam Law 842. 

uyu45a
Typewritten Text

uyu45a
Typewritten Text

uyu45a
Typewritten Text

uyu45a
Typewritten Text



‘...The major and overriding consideration to affect levels of maintenance is not so much the 
recipient’s need as the donor’s ability to pay.’ (C Smart, The Ties That Bind (Routledge 
and Kegan Paul, 1984))  
 

The pervasiveness of the breadwinner / homemaker ideology manifested itself in a reasonable requirements 
based award in favour of the homemaker, whilst any surplus in matrimonial assets was automatically awarded 
to ex-husbands because it was perceived as his money.  
 
That approach disregarded women’s roles in marriage as beneficial to the earning capacity of their 
husbands. In stark distinction, for women, marriage is often detrimental to their own career development. The 
homemaker/breadwinner ideology became so ingratiated in ancillary relief law that women themselves were 
unaware of the damage their earning capacity was enduring.  
 
END 
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How to respond 
Please send your responses either – 
By email to: propertyandtrust@lawcommission.gsi.gov.uk or 
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I strongly believe well considered pre nuptual agreements should be regonised and 
upheld by English and Welsh courts; if a couple have freely, without pressure, 
and with full disclosure, signed a prenuptual agreement which considers the 
future wellbeing of any children then I see no reason why the courts should 
overturn it. 
 
Take the example of a young couple, both earning an average wage, however one 
party has received inheritance, somewhat earlier than normal, through the loss of 
parents who died young. Without their parents they find security in the inherited 
asset. If they were to marry and later divorce, currently the inheritance would 
not be discounted from the marital pot and the party who had not lost family 
members would eventually end up with one and a half inheritances, and the other 
party, who has lost the security of having parents, only half an inheritance. All 
due to unfortunate timing. 
 
For English courts to be out of line with the vast majority of other countries in 
Europe proves progress must be made to come into line. Currently the law merely 
incentivises divorce if there is a significant discrepancy in the wealth of the 
two parties. 
 
Divorce rates in England are disappointingly high. Although no one enters a 
marriage intending it to end, the figures prove it is a very real possibility. To 
refuse to recognise prenups is like refusing to recognise car insurance: car 
drivers do not intend to have accidents when they start out but they do. 
 
At the very least prenups which meet certain criteria should be recognised and 
upheld, however I feel as long as children are considered first, premarital, 
especially inherited property, should be kept outside of the marital pot and 
should not be subject to the sharing principle. A prenuptual agreement, entered 
into by both sides freely, should be recognised, as they are in other European 
courts. 
 
Sincerely 
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CONSULTATION QUESTIONS 
PART 8 
LIST OF PROVISIONAL PROPOSALS AND CONSULTATION QUESTIONS 
INTRODUCTION 
8.1 In this Part, we set out our provisional proposals and consultation questions on which we are inviting 

the views of consultees. We would be grateful for comments not only on the issues specifically listed below, 

but also on any other points raised in this Consultation Paper. It would be helpful if, when responding, 

consultees could indicate either the paragraph of this list to which their response relates, or the paragraph 

of this Consultation Paper in which the issue was raised. 

 
IMPACT ASSESSMENT 
8.2 We would welcome information and comments from consultees on any potential impacts of the current 

law or of reform of the law relating to marital property agreements. [paragraph 1.55] 
 
Reply 

 
As far as the Supreme Court decision of Radmacher v Granatino is concerned, provincial district judges 

have told me privately that it makes little difference to them how they might approach a case where there is 

some form of pre-nuptial agreement. This view has to be taken in the context of the sort of cases heard, 

both in the sense of value and complexity, by most district judges, not sitting at the PRFD. 

 

It “feels” that there is a greater public awareness of such marital property agreements, although I am not 

aware of any measurement of this notion. Having said that, whilst many, especially London-based, 

solicitors have said that they have had more enquiries about making pre-nuptial agreements, my firm has 

not seen this. I believe that there is a good deal of marketing behind such assertions which may be far from 

accurate.  

 

Talking to other practitioners, and using a very broad brush anecdotal approach, my experience is that they 

seem to break down into two main camps. The first shelters those who feel that, quite rightly in their view, 

pre- (and post-) nuptial agreements have been put on a footing which almost means that there is a rebuttal 

presumption for them determining outcome if it is “fair, however that may be defined. The second group 

appears to feel that the Supreme Court decision alters little as the outcome still must be fair. 

 

In my view, the Supreme Court decision of Radmacher v Granatino is wholly unsatisfactory. It has 

devalued the cardinal principle of mutual full and frank disclosure. It has undermined the concept of 

independent legal advice for each party. If it has not put a gloss on section 25 of the Matrimonial Causes 
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Act (MCA) 1973, it has applied a thick coat of opaque lacquer to it. The state of the law is unsatisfactory as 

a result. Prior to the judgment, the possibility of the Law Commission’s recommendation being “no change” 

held a good deal of appeal for me. In the light of the Radmacher decision, legislation is required, in my 

opinion, to clarify the law.   

 
CONTRACTUAL VALIDITY AND PUBLIC POLICY 
8.3 We provisionally propose that for the future an agreement made between spouses, before or after 

marriage or civil partnership, shall not be regarded as void, or contrary to public policy, by virtue of the fact 

that it provides for the financial consequences of a future separation, divorce or dissolution. [paragraph 
3.84] 
 
Reply 
 
Agreed. 

 

QUALIFYING NUPTIAL AGREEMENTS 
8.4 Should a new form of qualifying nuptial agreement be introduced, that provides for the financial 

consequences of separation, divorce or dissolution and excludes the jurisdiction of the court in ancillary 

relief? [paragraph 5.69] 
 
Reply 
 

No. My view is that there should be a review of, at least, section 25 of the MCA which amends it. Although 

not quite in the same way that Resolution proposed some time ago. The amendment should seek to 

provide that, were such an agreement to be present, it should only be taken into account as conduct or as 

part of all the circumstances of the case if it met certain criteria, to include separate independent legal 

advice, full and frank disclosure and have been entered into at least three months before the marriage. On 

reflection, this may be providing for a form of qualifying nuptial agreement. 

 

8.5 If so, should such agreements be able to contain only terms relating to preacquired, gifted or inherited 

property? [paragraph 5.70] 
 
Reply 

 

Bearing in mind that I would not welcome any such new form, assuming that one were to be introduced, I 

think that preacquired, gifted or inherited property would need to be properly defined. This trinity comprising 

“special property” would not seem to cover, for example an inheritance from the will of someone who had 

died, or a large personal injury settlement, expected, but not to be received by one until after the marriage.   

 

8.6 Should the reform of the law relating to marital property agreements be postponed to await a wider 

review of the law of ancillary relief? [paragraph 5.72] 
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Reply 
 

Ideally yes, assuming one was assured that this would happen but it is submitted that the chances of such 

reform in the foreseeable future are slim.  
 

CONTRACTUAL VALIDITY 
8.7 We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a marital 

property agreement should not be treated as a qualifying nuptial agreement unless it was a valid contract. 

[paragraph 6.47] 
 
Reply 
 

Agreed. 

 

8.8 Do consultees think that the law relating to undue influence would require reform, for qualifying nuptial 

agreements only, in order to ensure that they were not too readily challenged or overturned? [paragraph 
6.48] 
 
Reply 

 
I say later that I favour the requirement of independent legal advice separately for each party. I can see the 

argument that there should be a provision, in the event that qualifying nuptial agreements are introduced, 

limiting undue influence simply to an actual basis.  

 
SIGNED WRITING 
8.9 We provisionally propose that, in the event that qualifying nuptial agreements are introduced, it should 

be a requirement that they be made in writing and signed by the parties.[paragraph 6.56] 
 
Reply 
 

Agreed. 

 
THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 
8.10 We provisionally propose that, in the event that qualifying nuptial agreements are introduced, a marital 

property agreement shall not be treated as a qualifying nuptial agreement unless the party against whom it 

is sought to be enforced received, at the time of the making of the agreement, material full and frank 

disclosure of the other party’s financial situation.[paragraph 6.74] 
 

Reply 
 
Agreed. Having said that, I can see an argument that such disclosure should be limited to that required by 

the statement of information form to be filed in supporting a consent order. It is submitted, however, that 
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this is too meagre and simply presents a summary, or distillation of the disclosure that will, or should, have 

taken place.  

 

8.11 We ask consultees whether parties should be able to waive their rights to disclosure.[paragraph 6.75] 
 
Reply 
 

No. Absolutely not. 

 
THE EFFECT OF FAILURE TO TAKE ADVICE 
8.12 We provisionally propose that, if qualifying nuptial agreements are introduced, a marital property 

agreement should not be treated as such against a party who did not receive legal advice at the time when 

it was formed. [paragraph 6.98] 
 
Reply 
 

Agreed. 

 

8.13 We provisionally propose that in order to prove that legal advice has been given it shall be necessary 

to show that the lawyer advised the party against whom the agreement is sought to be enforced about: 

(1) the effect of the agreement on the rights of that party; and 

(2) the advantages and disadvantages, at the time that the advice was provided, to that party of making the 

agreement.[paragraph 6.99] 
 

Reply 
 
Both points agreed. 

 
JOINT LEGAL ADVICE 
8.14 We ask consultees if they believe that there are any circumstances where the statutory requirement 

for legal advice could be met by having the same lawyer advise the two parties. [paragraph 6.104] 
 
Reply 
 
No. Absolutely not due to the clear (potential or otherwise) conflict of interest. 

 

A TIMING REQUIREMENT 
8.15 We provisionally propose that, if qualifying nuptial agreements are introduced, there should be no 

timing requirements imposed upon qualifying nuptial agreements made before marriage or civil partnership. 

[paragraph 6.112] 
 
Reply 
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I do not agree. I do believe that timing requirements would provide an additional and required safeguard. 

My view is that the agreement should be executed no less than a period of between three and six months 

before the wedding ceremony. In my experience, clients for whom I have acted in pre-nuptial agreements 

have altered their requirements as the matter progresses or needed to reflect on their response to a 

proposed term. Granted, the planning of a ceremony begins a very long way in advance. However, the 

further away is the actual ceremony, the less pressure there is on the (weaker) party. 

  

THE CONTENT OF THE AGREEMENT 
8.16 We seek consultees’ views as to whether, if qualifying nuptial agreements are introduced, there 

should be any further provision, beyond what we have already proposed, about either: 

(1) the formation; or 

(2) the content 

of the agreement. [paragraph 6.125] 
 
Reply 
 

I have no suggestions for further provision. I cannot see that prior approval by the court would be practical. 

 
VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 
8.17 We provisionally propose that any variation of a qualifying nuptial agreement must comply with all the 

pre-requisites for the formation of a qualifying nuptial agreement. [paragraph 6.128] 
 
Reply 
 
Agreed. 

 
PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 
INESCAPABLE PROVISOS 
8.18 We provisionally propose that, if qualifying nuptial agreements were introduced, they should be able to 

be varied or set aside by the court to the extent that: 

(1) the agreement made insufficient provision for the children of the family; 

and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both parties dependent upon state 

benefits in circumstances where that could be avoided by the making of an order in ancillary relief. 

[paragraph 7.16] 
 

Reply 
 
Both points agreed. 

 
FURTHER SAFEGUARDS: THE OPTIONS 



6 
 

8.19 We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to children and to social security; 

(2) provision for the agreement to be able to be varied or set aside by the court on the happening of 

specified events; 

(3) provision for the agreement to be varied or set aside by the court if it produced significant injustice; 

(4) provision for the agreement to be varied or set aside by the court to the extent that it failed to meet the 

parties’ needs and to provide compensation for any losses caused by the relationship; 

(5) provision for the agreement to be varied or set aside by the court if it failed to meet the parties’ needs, 

narrowly defined. [paragraph 7.65] 
 
Reply 
 

If qualifying nuptial agreements were introduced, I believe (4) is the most preferable option, although still far 

from ideal. 

 

IDENTIFYING PROPERTY OVER TIME 
8.20 We provisionally propose that there should be rules that enable property to be identified over time, for 

the purpose of a marital property agreement, and that they should set out the consequences of investment 

in that property by the other party or of the mixing of that property with property of the other party. 

[paragraph 7.75] 
 
 
Reply 
 
If qualifying nuptial agreements were introduced, I agree. However, it would be difficult to formulate these 

rules.  

 
8.21 We ask consultees to tell us whether they think that such investment or mixing should give rise to 

shared ownership, or to a right to reimbursement. [paragraph 7.76] 
 
Reply 
 
I see no reason why this should not give rise to shared ownership but reimbursement might be more 

practical. 

 
BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 
(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 
8.22 We provisionally propose that, if qualifying nuptial agreements were introduced, it should be possible 

for them to restrict or modify the ability of either party to apply to the court for family provision under the 

Inheritance (Provision for Family and Dependants) Act 1975, save insofar as application is made for 

provision for maintenance (as that term is used in the context of the Inheritance (Provision for Family and 

Dependants) Act 1975). [paragraph 7.89] 
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Reply 
 

Agreed, in the event that qualifying nuptial agreements were introduced. 



RESPONSE TO LAW COMMISSION CONSULTATION PAPER 198 

MARITAL PROPERTY AGREEMENTS 

 

 

This is a response to  the proposal at paragraph 7.89 from The Chancery Bar Association. 

 

The nature and purpose of the responding body. 
 
 
(i) The Chancery Bar Association is one of the longest established Bar Associations and 

represents the interests of over 1,000 members handling the full breadth of Chancery work at all 

levels of seniority, both in London and throughout England and Wales.  It is recognised by the 

Bar Council as a Specialist Bar Association.  Membership of the association is restricted to those 

barristers whose practice consists primarily of Chancery work. 

 

(ii) Chancery work is that which is traditionally dealt with by the Chancery Division of the 

High Court of Justice, which sits in London and in regional centres outside London.  The 

Chancery Division attracts high profile, complex and, increasingly, international disputes.  In 

London alone it has a workload of some 4,000 issued claims a year, in addition to the workload of 

the Bankruptcy Court and the Companies Court.  The Companies Court itself deals with some 

12,000 cases each year and the Bankruptcy Court some 17,000.   

 

(iii) Our members offer specialist expertise in advocacy, mediation and advisory work across 

the whole spectrum of finance, property, and business law.  As advocates they litigate in all 

courts in England and Wales, as well as abroad. 

 

(iv) This response is the official response of the Association. It has been produced by Andrew 

Francis, Barrister, of Serle Court, 6 New Square, Lincoln’s Inn, London WC2A 3QS, who is the 

author of “Inheritance Act Claims - Law Practice and Procedure (Looseleaf, pub. Jordans) 
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(referred to below as “Francis”) and Miranda Allardice, Barrister, of Pump Court Chambers, 3 

Pump Court, Temple, London EC4Y 7 AJ, and who is a major contributor to that book. 

 

 

The Response. 

 

The proposal at para. 7.89 states:- 

 

"We provisionally propose that if qualifying nuptial agreements were introduced, it should be 

possible for them to restrict or modify the ability of either party to apply to the court for family 

provision under the Inheritance (Provision for Family and Dependants) Act 1975, save insofar as 

application is made for provision for maintenance (as that term is used in the context of the 

Inheritance Provision for Family and Dependants Act 1975). 

Do consultees agree?" 

 

 

1. Preface 

 

(i) Reference is made here to paragraph 7.77 to 7.88 of the Consultation Paper.  The context of 

the Consultation Paper is such that the questions arising in it do not deal with claims by those other 

than spouses or civil partners (or former spouses or former civil partners) under the 1975 Act.  A 

preliminary question, therefore, arises as to whether or not (as part of the review of marital property 

agreements) agreements akin to such agreements made between cohabitees and those in other 

relationships should fall within the same considerations. 
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(ii) In this response, it is considered that in view of the issues that the Law Commission has 

already considered in its report “Cohabitation: the financial  consequences of relationship breakdown 

(2007) Law Com No. 307) and in its consultation paper relating to Intestacy and Family Provision 

Claims on death (2009 Law Com. No. 191) this response will not deal with issues which may arise 

in respect of agreements which are designed to govern claims after the death of one of the parties to 

relationships which fall outside marriage, or civil partnership.  That is not to say that issues might 

arise in the context of other relationships where “quasi” marital property agreements may have a role 

to play, but they will not be considered in this response given the context and purpose of the 

Consultation Paper. 

 

2. Consideration of the proposal at para. 7.89. 

 

(i) The reference to a marital property agreement in this paper refers to a “qualifying nuptial 

agreement” as effectively defined by paragraphs 5.7 to 5.8 of the Consultation Paper.  It will, 

therefore, be assumed that any Marital Property Agreement ("MPA") will conform to the definition 

and inherent validity of such an agreement as set out in those paragraphs of the Consultation Paper.  

But clearly the MPA in this context will be designed to restrict or modify the rights of the survivor of 

the marriage (or civil partnership) under the 1975 Act. 

 

(ii) If a MPA is to be considered relevant and capable of affecting the surviving spouse’s claim 

under the 1975 Act, the context is very different from the circumstances which apply in an ancillary 
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relief claim on divorce where a MPA might also be relevant and applicable1.  The contrast is a well 

known feature of such claims under the 1975 Act, given the “deemed divorce test” in s. 3(2) of the 

1975 Act, but the Courts do their best to grapple with it, as in Fielden v Cunliffe [2006] Ch 361. 

 

(ii) The distinctions between claims under the 1975 Act and those for ancillary relief following 

divorce are numerous, not the least being the effect of the death of one of the spouses, or civil 

partners upon the means of the family unit.  Reference should be made here to, in particular, 

paragraph 7.87 of the Consultation Paper where it is wisely said that "widowhood may be far harder 

than the parties anticipated".  This is frequently the case for many reasons, and not just financial 

ones.  In addition, the imposition of rules which may affect the way in which people can dispose of 

their property on death may conflict with the overall principle of testamentary freedom in English 

Law.  It is, however, the case that in practical terms such testamentary freedom is relative and is 

restricted, for example, by the 1975 Act itself.  The express purpose of the 1975 Act is to ensure that 

the survivor of a relationship can apply to the court for relief from financial need.  We would 

endorse the observation at paragraph 7.88 that the 1975 Act fulfils a public role in preventing 

hardship.   

 

(iii) Thus, any proposal to allow MPA to be given effect in 1975 Act claims must be considered 

against the background of the distinction to be drawn between the operation of a MPA in ancillary 

relief claims and the situation which applies after death. 

 

3. Relevant considerations in 1975 Act claims as regards a MPA. 

                                                
1 Reference in this paper to a surviving spouse claim includes reference to a claim by a civil partner and also, where 
applicable to claims by former spouses, or former civil partners which have not been barred under sections 15, 15ZA, 
15A or 15B of the 1975 Act. 
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(i) The starting point for consideration for the proposal and question raised as paragraph 7.89 of 

the Consultation Paper is whether a MPA should be considered by the court in a 1975 Act claim at 

all. 

 

(ii) It is suggested that the answer to this question should be 'Yes'.  There is no policy reason 

why not.  And for all the reasons recently expressed and in particular in Radmacher, there is no 

public policy reason to exclude a MPA which if formally and inherently valid from consideration.  

The MPA may certainly be “relevant” under the present law under section 3(1)(g) of the 1975 Act.  

Further, if the proposals recommended by the Law Commission in the Consultation Paper are 

enacted, then the relevance of the MPA will no doubt affect the “deemed divorce” factor in section 

3(2) of the Act.2  Relevance (as such) clearly accords with the recommendation at paragraph 3.84 of 

the Consultation Paper, namely that an MPA should not be regarded as void, or contrary to public 

policy by virtue of the fact that it provides for the financial consequences of a future separation, 

divorce, or dissolution of the marriage, or civil partnership.  By the application of such 

considerations to 1975 Act claims and by virtue of the fact that the MPA provides for the distribution 

of the deceased's estate in a particular manner, the same conclusion as to relevance can be reached. 

 

(iii) But, if an MPA is not void, or against public policy, how much further should it go beyond 

being merely a “relevant factor”.   Should it be determinative in excluding or modifying the 

claimant’s rights?    What about the rights of others such as beneficiaries?  Should terms in wills or 

                                                
2 See P v G [2006] 1 FLR 431, as to whether the divorce fiction provides a floor or a ceiling.   
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codicils preventing claims under the 1975 Act, or in other some way affecting the ability to claim 

(eg. conditional gifts3) be given greater force than at present? 

 

(iv) One final relevant factor in the context of these questions is the jurisdiction to make barring 

orders in ss.15, 15ZA, 15A and 15B of the 1975 Act.  At present it is generally thought that the 

presence of these sections prevents an exclusion of the jurisdiction by other means.  So any reform 

will have to recognise that the jurisdiction to make barring orders does not affect the Court’s 

jurisdiction to admit a MPA and thereby accept a restriction or limitation on the claim under the 

1975 Act by that MPA.  

 

(v) The proposal at 7.89 is interesting because:- 

 

(a) It seems to go further than merely saying that the MPA should be, or can be a 

relevant factor, for example under section 3(1)(g).  It clearly envisages that the MPA may 

have a determinative effect 

 

(b) It deals only with a MPA and not with terms in wills etc. (or letters of reasons or 

wishes) which might affect the ability to claim under the 1975 Act. 

 

(c) It limits the effect of a MPA to any provision above the maintenance standard.   

 

                                                
3   See for example Nathan v Leonard [2003] 1 WLR 827 and the discussion in Francis, Chapter 16, para. [5]. 
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(vi) If paras. (v)(a) and (b) above are accepted as desirable in terms of reform4, the remaining 

question arises as to whether the limitation in terms of maintenance is appropriate; (v)(c) above.  If 

the limitation is seen as a safeguard, it does provide a minimum level below which provision cannot 

fall.  This may however not be much use in practice in the context of claims where the higher 

standard applies (as it will in a surviving spouse’s claim) for the following reason alone.  And there 

may be others.  Such a limitation may be too restrictive, given the contrast between the maintenance 

standard and the higher standard under section 1(2)(a) (or 1(2)(aa).  In many cases, the standard of 

living enjoyed by the parties during the lifetime of both of them is one which should, in reality, be 

continued if at all possible, allowing for the value and composition of the net estate.  In applying  the 

divorce fiction (without an MPA)  the family provision court could properly have regard to the 

standard of living enjoyed prior to the breakdown of the marriage, section 25(2)(c) Matrimonial 

Causes Act 1973.5  In addition, as is recognised in paragraph 7.87, widowhood may be far harder 

than the parties anticipated.  So not only will real hardship be encountered if the MPA is adhered to 

literally, but also real hardship may be encountered even if the maintenance test is to be regarded as 

some form of minimum standard.  (For example a MPA which only allows provision of £X p.a. or 

£Y as a capital sum, which in terms may be sufficient for the claimant’s maintenance but gets 

nowhere near the former style of living.)  Further it does not address issue of increased needs; eg. by 

reason of residential care becoming necessary on the death of a carer spouse.  

 

(vii) In addition, as is stated in other parts of the Consultation Paper where proposals deal with the 

effect of formal and inherent validity of agreements (Chapter 6) should not MPAs in the context of 

                                                
4   It is assumed that reform will not extend to giving any extra weight to reasons in wills or other documents as to why no 
provision, or only certain provision has been made.  Such reasons may or may not be of any weight under s. 3(1)(g); see 
Re Coventry [1980] Ch 461, at p. 488H, per Goff L.J., and the other cases cited in Francis at Chapter 7 para. [15](b) 
5 In relation to cohabitees the Court of Appeal in Negus v Bahouse [2008] EWCA Civ 1002, indicate that the standard of 
maintenance should have regard to the lifestyle of the couple.   
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1975 Act claims to be safeguarded in the same way?  It would seem that this must be the case given 

the definition of a qualifying nuptial agreement at paragraph 5.8.  But this needs to be clarified in the 

context of 1975 Act claims.  It is important to recognise that a MPA (if taking effect as a restriction 

on the distribution of the estate to a claimant) should in policy terms rank equally in line with the 

formal validity and inherent validity requirements of wills, codicils, nominations, DMC and joint 

property interests.  It could hardly be envisaged that an MPA could ultimately “outrank” the will or 

some other valid disposition of the deceased's estate if no less attended with formal or inherent 

requirements as to validity. 

 

4. Conclusions 

 

(i) It is considered that it would be right in accordance with the proposals set out in paragraph 

7.89 that a qualifying nuptial agreement (if introduced into matrimonial law) can be taken into 

account and given effect to, so far as it restricts or modify the ability of either party to the 

relationship to apply to the court for provision under the 1975 Act. 

 

(ii) Whilst it is clearly in the interest of the parties and in particular the surviving party to prevent 

any qualifying nuptial agreement from affecting a claimant’s right to seek maintenance out of the net 

estate within the definition in section 2(1)(b) of the 1975 Act, there is some concern that in certain 

cases this may impose too low a threshold.  Accordingly, there should be an overriding discretion in 

the court to limit (or “override”) the effect of the qualifying nuptial agreement, so far as it attempts to 

restrict or modify the ability of the claimant to seek financial provision at the higher standard where 

it is necessary in the interest of the claimant for him to receive provision at that higher standard.  One 

example of this which has already been given is where the lifestyle of the parties to the marriage, or 
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civil partnership was such that it went beyond the maintenance standard and there is no good reason 

given the nature and composition of the net estate (and no doubt all other relevant circumstances) to 

allow that to continue. 

 

(iii) Given in particular the formal rules as the validity as wills and other testamentary documents 

and also the other formal rules as to other dispositions of property which may take effect on death, 

rules as to the formal validity and inherent validity of qualifying nuptial agreements which are to 

operate in the context of the 1975 Act claims should be strictly defined.  It is suggested that such 

agreements should not only have on their face a record that both parties have been independently 

advised as to the legal effect of the agreement, or have at least had the opportunity to take such 

independent advice, but that in addition to the proposed requirements for validity set out in Chapter 6 

the signature of each of the parties should be witnessed by an independent witness in the same 

manner as it required under the Law of Property Act (Miscellaneous Provisions) Act 1989 section 1 

for the validity of Deeds.  There is a residual concern that if qualifying nuptial agreements were to be 

introduced as potentially restricting or modifying the rights of parties to apply under the 1975 Act, 

(given the importance of such documents and the opportunities for their challenge) there might be 

some form of "growth industry" in such challenges.  However, it is considered that this consequence 

may well be unavoidable and it is already encountered in the context of 1975 Act claims where prior 

questions are often the subject of determination in contentious probate proceedings as to the validity 

of wills and also in other proceedings as to the validity of lifetime trusts and other dispositions of 

property which may affect the net estate.  So the safeguards above may be the only way to restrict 

such challenges and to protect the parties to such agreements. 
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(iv) As a matter of practicality specific amendment of the Act will be needed to require the Court 

to treat qualifying nuptial agreements as a relevant factor and for those to be taken into account when 

considering the claim.  It is suggested that given the present proposal to limit the admission of 

qualifying nuptial agreements to claims by surviving spouses, or civil partnerships, the logical place 

to introduce the mandatory consideration of such agreements will be under sub sections (2) and 

(2AA) of section 3 of the 1975 Act.  There will also have to be further specific provisions dealing 

with the maintenance limitation and (if adopted) the discretion to limit the effect of the agreement 

further where circumstances dictate. 

 

 

11th April 2011. 

 

 



Response to CP 198, Marital Property Agreements 

Jo Miles, University of Cambridge 

Responses to consultation questions have bold para numbers. I also comment on some other 
passages in your paper, in normal font. First, however, congratulations to the PFT team on another 
eminently readable and cogently argued CP. My remarks below have been drafted in haste, and I 
would be happy to expand on them later if that would be helpful. 

 

3.84 I agree that, for the avoidance of doubt (as I consider that the Supreme Court may be taken to 
have decided the point in Radmacher), legislation should make clear that a pre-nuptial agreement 
providing for the financial consequences of a future separation or divorce/dissolution is not void on 
public policy grounds. I struggle to see what possible scope remains for such an argument given the 
reasoning in both MacLeod (with respect to Baroness Hale) and Radmacher. 

3.88 I agree with your analysis of Radmacher that it largely entails a change in emphasis. I note, 
however, that we are still without any sort of post-Radmacher case law. However, one novel point 
(originating in the Court of Appeal decision) was the concept of “real need”.  I understand from 
practitioners that some judges are struggling with the idea of “real needs”, as consisting of 
something less than reasonable requirements – that culture is very strong. I comment on this further 
below, in relation to your own proposals. 

Part 4. I find your analysis of the European schemes extremely useful, not least in debunking the 
idea that there is some archetypally “fair” system.  

5.30 I agree that one can never avoid regrets through any level of formal requirements, but I do not 
regard that inevitability as a reason not to proceed with reform, not least given the point you make 
at 5.23, and the availability of some form of set aside jurisdiction/limit on what the contract can 
exclude. 

5.31 I can see the force of the argument here, but observe in response that while I may be restricting 
my partner’s future choices, I can only do that in consequence of a choice made by that individual to 
enter into the agreement in the first place. Parliament may not be able to bind itself, but private 
individuals can, and there is no reason why at least some measure of ancillary relief should not be 
excludable by agreement.  

5.33 For my part, the autonomy arguments are at least as compelling that those based on certainty. 
The concerns of 5.36 are not sufficiently compelling to deprive the couples discussed at 5.35 of the 
ability to form a prima facie binding agreement. 

5.69 Yes. 

5.70 No. When I first read this proposal, I was intrigued and thought for a while that it might offer a 
nice compromise position. However, I am swayed by Caitlin Jenkins’ (of Mills & Reeve) argument 
about the fledged respondent, whose position has been made more difficult following the recent 
decision in Jones that a fledged earning capacity or future business income cannot be treated as a 
pre-marital asset in the s 25 exercise.  It is a matter of chance what type of assets particular parties 
happen to have, and there may be good reason to want to exclude from sharing assets other than 
those you specify here.  As to the marriage-lite objection, it might be asked whether the potential 
exclusion of marital (rather than pre- or non-marital) assets would be any more deleterious to the 
institution of marriage than the exclusion of pre-marital etc. Presumably the argument runs that 
assets acquired during the marriage are in some sense to be regarded as the fruits of joint 



endeavour, the joint partnership of marriage.  But it is not at all clear why that should be the only 
available model of marriage – after all, we didn’t think so until White – and other jurisdictions 
manage to accommodate separation: as you noted at 5.55, there is nothing necessarily unfair about 
total separation of property, and so it should be open to parties to achieve this by agreement.   

5.72. No. I see no difficulty in making recommendations for reform of MPAs without addressing the 
underlying law. True, the scope of a set aside jurisdiction might relate in some way to the “heads” 
under which ancillary relief may be awarded, an approach that I find helpful, but I would be 
surprised if any future reform of AR would depart drastically from the basic shape/ideas currently 
underpinning AR. It might be expected instead to try to “firm-up” or in some way “standardise” 
awards, perhaps by reference to some sort of guidelines (on the Canadian model). A fit with MPAs 
could readily be achieved. 

6.5 – note 7 – what if the minor is the one with all the money? Your remark here assumes that the 
minor is the financially weaker party, but the opposite may be true and the need to protect the 
minor’s interests – here by having an agreement – acute. 

6.8 – I would have drafted the sentence on the page turn differently, to provide that such an 
agreement “would not be enforceable as a contract in proceedings for ancillary relief” – if 
contractually valid, it would be enforceable as such, surely – you are simply wanting to preserve the 
operation of the Hyman/Radmacher regime for such cases in the event of matrimonial proceedings, 
surely?  (see similar drafting issue in para 6.16, text preceding cue for footnote 17). 

6.29. I agree with your analysis here.  

6.47. Yes 

6.48. Yes. I agree with your suggestion that the marital agreement context should not attract a 
presumption of undue influence, and that the onus should therefore rest on the party seeking to 
avoid the agreement to prove actual undue influence. 

6.53. I haven’t had the opportunity to check, but Scots law is pretty minimal in this area. 

6.56 Yes. 

6.74. I agree, but I would like to know more about your concept of materiality. How would you 
envisage that it applies on facts such as Radmacher?  Do you consider that no material disclosure 
was made in that case, but that it was a case in which M Granatino had waived his right to 
disclosure? What disclosure would prima facie have been required there? 

6.75. Yes. Is that what M Granatino did?  Do you need to make any recommendation regarding the 
form in which a waiver of disclosure should be indicated?  On a separate document appended to the 
agreement? In a recital? Whatever the precise detail, it should be made plain on the face of the 
agreement somehow that the individual has waived disclosure. I also think it is a very sensible idea 
where there has been disclosure for a schedule of that disclosure to be appended to the document. 

6.76 I agree with the point made here. 

6.86. I regard the position taken here as unduly paternalistic. It needs also to be borne in mind that it 
may be easy to comply in form but not in true substance with a requirement that both parties take 
legal advice, eg by virtue of an imbalance in the quality or expertise/experienced of the two advisers. 
This was one reason why we didn’t make legal advice a requirement for cohab opt-outs in that 
project.  If you make the presence or absence of legal advice a factor that can bear on the set aside 
question, the putative respondent then has an incentive to ensure that he pays for his future spouse 



to get proper advice.  I am not immediately persuaded here by your remarks at 6.94: might advice 
be adequate without being equivalent to that being provided to the other party? 

6.98. On balance, I would prefer an approach which required only that parties had reasonable 
opportunity to take independent legal advice, leaving them to judge whether it is necessary to take 
it. But if it is to be a requirement, then I agree that the correct test is only to require that it was 
taken by the party against whom the agreement’s enforcement is sought. 

6.99. If legal advice is required, then yes, I agree with this proposal. 

6.104. I go round in circles a bit on this one.  My initial thought on reading this was: If the objective is 
to provide the parties with information only, then having one lawyer speak to both is fine, it might 
be said. If the objective is to battle out the terms of the agreement fairly and/or in any way to 
advise, so beyond the basic provision of information about the law and the effect of the agreement, 
then no, they need to see separate lawyers.  On the other hand, the answer to this question might 
depend more generally on what we are trying to achieve with the formal requirements. If we are 
simply concerned with ensuring the parties’ freedom of action and informed decision-making, 
arguably one lawyer is enough – the fairness of what they are signing is on this view not a concern at 
this juncture. But if you want your formal requirements to maximise the chances of a fair agreement 
ab initio, then separate advice makes more sense. Separate advice would also reduce the chances of 
undue influence (though as noted above, this should be for the applicant to prove, and should not 
be presumed just because – say – one lawyer advised both). 

6.112. Yes 

6.114. This is an interesting question that I haven’t thought about before. I can see the force in the 
arguments in favour of having some time limit outside which a post-nup must have been concluded 
before any subsequent divorce occurring. 

6.118. Forgive my ignorance, but does duress from a third party not vitiate in contract too? If not, I 
agree that provision should be made to deprive an agreement of QNA status on this basis. 

6.125(1). I take the collusion point at 6.121, but another issue that comes to mind here is the 
problem of forced marriages. If a marriage itself may be forced (often by third parties) then a pre-
nup certainly may be.  

6.125(2). No 

6.128. Yes 

7.8  While I would not like to see reform limited to the community of acquests model of agreement, I 
agree that on this approach, the set aside jurisdiction could properly be closely confined. 

7.16 (1) Yes. 

7.16 (2) Qualified yes: it is not just a matter of whether reliance on state benefits could be avoided, 
but whether it should be.  An ex-spouse is not ipso facto liable to relieve the state’s burden post-
divorce, as is evident from the fact that an ex-spouse is not a liable relative for the purposes of social 
security law. Given that, it would be peculiar as a matter of policy for private law remedies to be 
granted simply because the claimant happens to be in need and the respondent happens to have the 
means to pay. We need to be careful with Hyman on this issue, because at that stage in matrimonial 
legal history, the husband was liable to maintain his (innocent) wife for life – but that is far from the 
case now (you can check Cretney’s history on this – I don’t have it to hand, but have a note that pp 
406 and 628 are pertinent here)  Just because I was once married to someone, however fleetingly 
and however tiny (or non-existent) the impact of that relationship on my ex-spouse’s economic 



position, does not make me an insurer against all basic needs for life. E.g. if the person I marry 
happens to be unemployed  and one year and a divorce later they still haven’t found a job, and our 
marriage has had no significant impact on my ex’s situation, there is no reason now why I should 
continue to support that person post-divorce.  So your observations at 7.17 – that the claimant was 
going to be dependent on benefits as a result of the agreement – is only true if that individual would 
otherwise have had a proper claim to be supported by the spouse. That the person is now on 
benefits is not conclusive of that point.  

7.32. I agree that the Supporting Families set aside recommendations were far too broad, especially 
as regards the effect of the birth of a child. 

7.33 I agree that this list-based approach would be problematic for the reasons that you give here.  

7.35 I agree with this point too. 

7.37. Yes, fairness and justice must be taken to mean the same thing for these purposes! 

7,38. Yes, and it would be important to be clear that the mere fact that the agreement makes 
provision from that which would be ordered by a court does not render it unfair in this sense. 

7.43. I agree that the addition of intensifiers makes it no easier to discern the standard here, given 
the inherent uncertainty of the underlying concept of fairness/justice, which is why I don’t support 
this approach at all. Indeed, I agree with all of your discussion from para 7.44-7.47. 

7.51. In line with my comments above on para 7.16(2), I regard your comments here as being too 
broadly expressed. Yes, absolutely where the needs in question were generated by the 
marriage/parties contributions to family welfare. Not, it seems to me, automatically the case 
otherwise – and, for example, note here the difference of view between Hale and Nicholls in M&M 
regarding the case of need arising from disability/illness – while Baroness Hale appears to require 
some temporal relationship between that source of need and the marriage, Nicholls’ remarks are 
not so qualified. But it is difficult to read too much into this. As I have commented before (and see 
forthcoming chapter on Responsibility in this sphere in volume of Sussex conference proceedings, ed 
by Keating, Bridgeman and Lind), English case law is remarkably free from direct consideration of the 
scope of needs-based liability post-divorce, cf Bracklow in Canada. This lack of clarity is of course 
crucial post-Radmacher, the difficulties compounded by its introduction of “real need” into the 
equation, and are important for your proposals here.   

7.54. I would join you in expecting that this sort of regime would encourage people to make sensible 
agreements – Jens Scherpe takes that view of European agreements, particularly in the Nordic 
countries (where a broad fairness based test operates, for property as well as maintenance 
agreements). 

7.55 I do not agree that this leaves no scope for a zero agreement. That should be perfectly proper in 
certain situations, eg short, childless marriages between independently wealthy parties. Indeed, 
even Radmacher could be construed in those terms. 

7.60 I do not share your hesitation here, noting that we already have a more limited conception of 
need, albeit unexplored in case law, thanks to Radmacher’s introduction of “real need”. It would be 
odd for QNAs not to be able to reduce provision to this level when that is possible outside the QNA 
arena. I would not apply the word “hardship” to real need provision. We have to bear in mind when 
evaluating this issue that “reasonable requirements” or “need generously assessed” as it tends now 
to be called is a very long way beyond what could sensibly be regarded as hardship in any objective 
sense. More than one case recently has involved provision for maintaining an equestrian 
establishment in the name of “need”...  The generous assessment model, which gives the spouse 



something as close to the marital standard of living as possible, seems to have at least the potential 
to be over-generous. In particular, it is not clear how long the marriage must have endured before 
provision at this level, for life, seems to be regarded as reasonable. I suggest in my MLR commentary 
on Radmacher that this sort of provision might itself be regarded as a means of recognising the 
marriage partnership, and so shares common ground with the equal sharing principle. If that is right, 
then it seems to me that it is no less proper to curtail needs-based relief post divorce than it is to 
exclude the operation of the equal sharing principle itself. And if the parties have agreed that no 
provision should be made at all, then “need generously assessed” arguably encroaches too far on 
the parties’ freedom to define their own terms. More modest, “real need” provision – which in an 
appropriate case would not be confined to Sch 1 style provision (note that Granatino was not 
expected to have any needs for which he could not self-cater once the girls are independent – cf 
other cases) – is appropriate in such circumstances. 

It is this sort of problem that I think could usefully be subjected to more formulaic guidelines in any 
future AR reform, on the Canadian model – the formulation of their guidelines was a reaction 
against the total uncertainty that reigned on this issue post Moge and Bracklow. We are in a similarly 
difficult situation. It is clearly desirable that these recommendations do not compound matters 
further. But your discussion of option 4a overlooks the existing sub-reasonable requirement 
category that already exists, thanks to Radmacher.   

7.65. I definitely reject (2) and (3). My instincts lie around (4) and (5), tending to (5) given Radmacher 
and what may be thought to be the undue generosity of “need generously assessed” where an 
agreement has been made for no provision at all, but alive to the difficulties that the “real need” 
category creates, not least the likelihood of possible judicial hostility to this more modest level of 
provision. In many cases, of course, the problem of definition might be circumvented by the 
agreement itself defining the extent of provision to be made.  

 7.75. Yes, if going for a style of agreement that might depend on this. 

7.76. No idea! 

7.86. One might also observe that there is no danger of these agreements encouraging divorce, cf 
pre-nups!   

Comment on note 57: I disagree with the view that it is acceptable to let only spouses opt out of the 
1975 Act. When I was on the cohab project team, I wrote a short paper on this examining each of 
the categories of claimant under the Act that you might want to dig out and read – I can’t remember 
exactly what it says, but have a feeling it might be useful!  To let spouses alone opt out would create 
an anomaly that I don’t think can be justified. That only spouses have access to AR (and can opt out 
of that) is not relevant where we are dealing with the 1975 Act. Cohabs (some of whom are 
cohabiting to avoid the implications of marriage, eg to protect children from a first relationship) may 
be just as keen to exclude the operation of the 1975 Act, particularly given the generosity of recent 
awards in that category of case under the Act. That they have no equivalent of QNAs is just a 
reflection of the fact that they have no AR in the first place! So I think if you are going to let spouses 
opt out of the 1975 Act, you need to reconsider the cohab recommendation too. I think I’m right in 
remembering that the paper I wrote concluded that there would be no problem for other categories 
of claimant for various reasons. It’s spouses and cohabs that need to be dealt with consistently on 
the opt out issue under the 1975 Act. 

7.87. Yes, use the 1975 Act concepts here 

7.89 Yes 



7.97-7.98. I agree entirely with your observations here. 

7.103. Yes, where the applicant is planning on living here long-term and so (owner-occupied) 
housing need is critical. It is not clear that English priorities should govern in other cases. 
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MARITAL PROPERTY AGREEMENTS 

Response on behalf of the Judges of the High Court, Family Division 

 

 

Introduction 

1 This response to the Law Commission’s Consultation Paper (No. 198) on 

Marital Property Agreements is sent at the request of the President of the 

Family Division on behalf of the judges of the Family Division.  However, 

although it is sent on behalf of the judges of the Family Division, it is not 

comprehensive in that at least one judge has sent an individual response and 

the views expressed below, whilst seeking to reflect the broad views of the 

majority of the Division, do not seek to provide a comprehensive summary 

of all the views held by all the judges.   

 

2 The format of this response is that it starts with some general observations, 

addressing in particular the general, policy, questions raised in the Paper 

and then addresses the specific questions raised in the Paper.  We do not 

propose to comment on Parts 1 to 4, which contain a comprehensive 

summary of the legal and historical background.  We also do not propose to 

deal with the specific questions in detail; rather, we answer them 

compendiously. 
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General Observations 

3 Under this heading we address some of the general matters raised in Part 5 

of the Paper and in particular the question posed at 5.72, namely whether 

the reform of the law relating to marital property agreements should be 

postponed to await a wider review of the law of ancillary relief. 

 

4 The Consultation Paper, as it states, addresses only one aspect of the 

financial consequences of divorce, “namely the extent to which they can be 

determined by agreement in advance” by enabling couples “effectively to 

contract out of ancillary relief, and out of the court’s discretion, by entering 

into an agreement in a prescribed form and subject to appropriate 

safeguards”.  Agreements are divided into pre-nuptial, post-nuptial and 

separation agreements.   

 

5 As to the last of these, in our view the law on separation agreements (Edgar 

v Edgar etc) is well established and there is no need for legislation on this 

topic.  We agree with the Paper (para. 3.15) when it says, “We are not 

aware of dissatisfaction either with the practice of the courts in making 

consent orders in accordance with the terms of separation agreements, or 

with the Edgar principles”.  

 

6 We appreciate that a great deal of work has been undertaken by the Law 

Commission.  However, as to nuptial agreements, unless the outcome of the 

consultation were to be proposed legislation which significantly limited or 
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confined the effect of the Supreme Court’s decision in Radmacher v 

Granatino, we would favour the postponement of legislative changes until 

there is a wider review.  This could include what was proposed by the Law 

Commission in 1981, namely that legislation dealing with the financial 

consequences of divorce should be subject to continuous monitoring and 

periodical reports to Parliament.   

 

7 Until such a review takes place, we consider that the courts will be able to 

address the implications of the Supreme Court’s decision in the, probably, 

small number of cases in which they arise.  We are also not convinced that 

there is sufficient justification for legislation which addresses just one, and 

one which should be a relatively confined, aspect of our ancillary relief 

jurisdiction.  Underlying the whole of this jurisdiction is, and remains, the 

objective of fairness – it would, accordingly, seem more appropriate for this 

objective, and how it is to be applied, to be the subject of review if there are 

to be significant changes to our ancillary relief legislation, given the very 

broad social and public interest issues involved. 

 

8 We are, of course, aware that there has been legislation in other 

jurisdictions and of the comments of the Privy Council in Macleod and of 

Baroness Hale of Richmond in Radmacher.  However, notwithstanding 

these points, we do not support legislation which deals only with marital 

property agreements for the broad reasons set out in this response. 
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9 The fact that the current exercise is only considering one aspect of the 

financial consequences of divorce is an obvious, and recognised, limitation.  

As set out in the Paper, the discretionary powers given to the court under 

the Matrimonial Causes Act 1973 are very broad and are very broadly 

based.  Whilst this itself is used to support legislation, it is not difficult to 

see the disadvantages of seeking to address one factor alone by means of 

statutory intervention.  To select one quote; Lord Justice Ward in Robson v 

Robson [2010] EWCA Civ 1171, said [para. 43]: 

“The statute does not list those factors in any hierarchical order 
or in order of importance.  The weight to be given to each 
factor depends on the particular facts and circumstances of 
each case, but where it is relevant that factor (or circumstance 
of the case) must be placed in the scales and given its due 
weight. 
 
In that way flexibility is built into the exercise of discretion and 
flexibility is necessary to find the right answer to suit the 
circumstances of the case.” 

 
 

10 Additionally, we doubt whether legislation is required to provide that 

nuptial agreements are not void or contrary to public policy, having regard 

to Macleod v Macleod, Radmacher and earlier cases (Paper paras. 

3.83/3.84). 

 

Certainty/Cost of Discretion 

11 One of the points raised in Part 5 (from para 5.33) is the tension between 

the “argument for certainty” and the “cost of discretion”.  We fully 

recognise and agree that the law and its application should be sufficiently 

predictable so that, for example, the need for contested court proceedings, 
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which come with well recognised emotional and financial costs, is limited 

or reduced.  However, we question the degree to which ancillary relief law 

and its application are uncertain or, certainly, sufficiently uncertain as to 

result in contested proceedings or to mean that parties are not able to be 

informed of the likely outcome.   

 

12 As the Paper states (para. 5.36), for the vast majority of divorces there is no 

uncertainty so far as legal principle is concerned.  We would go further.  In 

our experience, in the vast majority of cases the effect of the application of 

the law (i.e. outcome) is also reasonably predictable. 

 

13 The statistics demonstrate that it is only in a very small number of divorces 

in England and Wales that ancillary relief applications result in a contested 

disposal before final hearing.  According to the published statistics (MoJ 

Court Statistics 31 March 2011; for years 2008 to 2010 inclusive) the courts 

dispose of in the region of 80,000 to 90,000 ancillary relief applications in 

each year  Of these, the percentage of contested disposals (as against 

“uncontested” and “initially contested, subsequently consented”) is 5-6% 

(4,139 in 2010).  As there are in the region of 115/120,000 divorces per 

year, the percentage of contested ancillary relief disposals overall is in the 

region of 3-4%.  There may be various reasons for these statistics, and the 

number which are initially contested is significantly higher, but they 

suggest that in the majority of cases the outcome is sufficiently predictable 

as to enable a consensual resolution.  It is also our collective experience that 
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it is only a minority of cases which are not capable of consensual 

resolution.   

 

14 Further, a concern is sometimes expressed that those ancillary relief cases, 

and issues, which gain the most attention are those which “bear no 

resemblance to the ordinary lives of most divorcing couples and to the 

average cases heard, day in and day out, by district judges up and down the 

country” to adopt the words of the President, Sir Nicholas Wall, in Jones v 

Jones [2011] EWCA Civ EWCA Civ 41, para. 69.  We echo these concerns 

and question the extent to which the issues raised by the debate concerning 

marital property agreements have any connection with the lives of the vast 

majority of families.  We would suggest that the legislative structure should 

be based on an analysis of whether the current framework is appropriate for 

and meets the needs of the many rather than on the perceived requirements 

of a small minority of cases.   

 

15 Additionally, we would be concerned that specific legislation on this issue 

might create (above the potential impact of Radmacher) a demand or 

expectation in England and Wales for marital property agreements, not least 

because of pre-marriage advice that lawyers might understandably feel 

required to give, in circumstances far beyond those where they might 

currently be considered (even where the parties’ resources were relatively 

limited).  The negotiation and creation of such agreements can be an 

expensive exercise, both in emotional and financial terms, especially if they 
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are seeking to provide financial provision at what the parties agree is a fair 

level (such as to meet needs at the end of a marriage) rather than seeking to 

exclude or severely limit the extent of any financial provision.   

 

16 We can also envisage increased litigation on the subject of marital property 

agreements again beyond that currently being experienced following the 

decision of Radmacher.  The more pivotal agreements are said to be, the 

greater the prospect of litigation seeking to identify justification for 

avoiding or limiting their effect. 

 

17 Further, as stated in the Paper, certainty has significant potential 

consequences, particularly if certainty was to be pursued at the expense of 

other considerations. 

 

18 Our ancillary relief jurisdiction is exercised on what has been called a 

“bespoke” basis.  The objective is fairness and as Lord Nicholls said in 

Miller v Miller; McFarlane v McFarlane [2006] 2 AC 618, “Fairness has a 

broad horizon”.  This is the intended aim of the legislation and is the 

product of deliberate policy decisions.  The Law Commission in its report, 

The Financial Consequences of Divorce (1981) EWLC 112, said at para 19: 

‘We believe the formulation of policy in this and indeed other 
areas of the law involves the resolution of two objectives, each 
intrinsically desirable, but perhaps mutually inconsistent. The 
first is that the law should be certain and predictable in its 
results. This objective is not only consistent with the popular 
concept of justice; it also means that it is easier for lawyers to 
advise their clients on the likely outcome of a dispute, so 
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promoting the conclusion of reasonable settlements and 
minimising recourse to contested trials. The second objective is 
that the law should achieve justice and fairness between the 
parties; and it is said that this necessarily involves considerable 
flexibility of approach by reason of the widely varying facts of 
each case.’  

 
 

19 Recognising the difficulty of reconciling these two principles the Law 

Commission recommended a cautious approach to the development of the 

law; para 23: 

“The response to the Discussion paper indicated a substantial 
consensus that what was required was a change of attitude or 
emphasis in the law rather that a radical restructuring … a 
change in the law would be evolutionary rather than 
revolutionary.  The change would best be carried into effect by 
retaining the direction to the court “to have regard to all the 
circumstances of the case … but adding certain provisions 
designed to give a clear indication of how the discretion – 
which, as we have said, we believe should be retained as a 
central feature of the law – should be applied to the facts of 
individual cases.” 
 

20 The resultant changes introduced by the Matrimonial and Family 

Proceedings Act 1984 were incremental, although significant, in that they 

included the insertion of the obligation to give first consideration to welfare 

of any minor child, the deletion of the objective of placing the parties in the 

financial position in which they would have been if the marriage had not 

broken down and the insertion of section 25A.  However, the court retained 

a broad discretion, designed to ensure that fairness and thereby justice was 

achieved in each case. 
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21 The Law Commission also recommended that any future legislation dealing 

with the financial consequences of divorce should be subject to continuous 

monitoring and periodical reports to Parliament. 

 

22 As referred to by Lord Hope of Craighead in Miller; McFarlane, the 

Scottish law Commission took the opposite approach and sought to put 

certainty above flexibility through the introduction of a rigid/formulaic 

approach.  Although clearly not the intention, the result was legislation 

which was said to be “capable …, on occasion, of producing very real 

injustice” (para. 113). 

 

23 In summary, we consider that the law at present is sufficiently certain in its 

application in the vast majority of cases.  We also raise concerns that the 

pursuit of certainty in only one potential element of the discretionary 

exercise will have its own cost and uncertain consequences whilst the 

greater the pursuit of certainty the greater the likelihood, on occasion, of 

“very real injustice”.  If there is perceived to be a need to reform the law 

generally, then that is the course which should be promoted.  It may be that 

this is not considered achievable, but we do not accept that legislation 

confined to marital property agreements is an appropriate alternative means 

of addressing such concerns.  This is particularly when many marital 

property agreements do not, in fact, have the objective of certainty but 

rather the objective of significantly limiting the financial provision that 

might otherwise be made on the determination of a marriage. 
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Autonomy 

24 Another topic raised in the Paper is personal autonomy.  This raises very 

broad issues about the meaning and effect of marriage.  Marriage confers a 

status which has significant consequences in a range of different areas – for 

example, children, immigration, taxation, state and other benefits.  Marriage 

creates, of itself, rights and obligations of which the rights and obligations 

created by the Matrimonial Causes Act 1973 are only a part.   

 

25 As extensively commented on in the Paper, England and Wales does not 

have any marital property regime in which marital property agreements can 

have an easily understood and defined place.  As also stated in the Paper, 

the position in this jurisdiction is very different from that which exists in 

most other European countries.  In such jurisdictions, marital property 

agreements are largely focused on determining the regime which will apply 

to the marriage (and not focused on the consequences of a divorce) and 

such agreements do have easily understood and defined consequences.  It is 

usually a simple choice of regime, with a default regime if no choice is 

made.  Such agreements do not involve complex legal issues which might 

require extensive advice or analysis.  This is also in part because our 

ancillary relief legislation is very different from most other European 

jurisdictions.  The structure in England and Wales is such that there is no 

clearly defined framework into which marital property agreements can be 

inserted. 
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26 Further, whilst the issues raised by marital property agreements might seem 

to be confined, they in fact raise very broad issues.  Some of these are 

referred to by Baroness Hale in Radmacher, para 161.  Many of us have 

experience of marital property agreements from a wide range of 

jurisdictions which contain choice of law and choice of jurisdiction 

provisions.  How are these to be addressed?  Is their interpretation and their 

intended effect to be in accordance, say, with the laws of the jurisdiction in 

which they were made – when for example, as referred to in the Paper, 

many jurisdictions do not permit the exclusion of the right to claim 

maintenance – or are these matters not relevant in the application of English 

law?  Is this a step towards applicable law?  If not, what effect is in fact 

being given to autonomy?   

 

27 These are broad issues which are not wholly separate from issues which can 

arise in the determination of financial claims absent the existence of any 

marital property agreement including under Part III of the Matrimonial and 

Financial Proceedings Act 1984.  They also engage with the provisions of 

EU Maintenance Regulation (EC) No 4/2009 which comes into force on 

18th June 2011. 

 

28 We are, also, concerned as to whether the argument for autonomy justifies 

specific legislation to address just one aspect of our ancillary relief law.  

Especially when autonomy is used as the asserted justification, essentially, 
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for enabling parties (usually one) to avoid (by limiting) what would 

otherwise be the outcome of the application of our current law.  This sits 

uneasily with our legislative framework.  If, as we understand, there is no 

proposal to change the structure, in particular, of section 25 of the 

Matrimonial Causes Act 1973 (or the equivalent provisions in the Civil 

Partnership Act 2004), the courts will still be required to have regard to all 

the circumstances of the case and to achieve a fair outcome.  Currently, 

pursuant to Radmacher, the courts will not give effect to agreements if it 

would not be fair to do so.   

“This will necessarily depend upon the facts of the particular 
case, and it would not be desirable to lay down rules that would 
fetter the flexibility that the court requires to achieve a fair 
result” (para 76); 
 
“… it is difficult to be prescriptive about the factors to be taken 
into account, and the weight to be given to them, because this 
would be to be to ‘fetter the flexibility that the court requires to 
reach a just result” (para. 171). 

 

29 If the objective of the statute is to remain fairness, it could be argued that 

the weight to be given to one feature – whether its personal autonomy 

through an agreement of or any other – should be left to the court’s 

discretion – to be weighed with the other factors in the case.  Otherwise, we 

would suggest, any proposed legislation would be likely to lay down rules 

which would fetter the flexibility that the court requires to achieve a fair 

result.  Nuptial agreements can take many forms and be made in many 

different circumstances.  We would suggest that flexibility is required to 
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enable the court to deal with each case fairly – and again, we consider that 

fairness should be the guiding principle above certainty. 

 

30 Accordingly, on the first questions posed in the Paper, namely: 

(5.69) “Should a new form of qualifying nuptial agreement be 

introduced, that provides for the financial consequences of separation, 

divorce or dissolution and excludes the jurisdiction of the court in ancillary 

relief?” 

or (5.72) “Should the reform of the law relating to marital property 

agreements be postponed to await a wider review of the law of ancillary 

relief, 

we favour the latter for the reasons given, inter alia, above. 

 

31 As to Question 5.70, if any proposed legislation were limited to agreements 

containing only terms relating to pre-acquired, gifted or inherited property, 

we would more strongly favour postponement as we would additionally 

question the justification for such limited legislation. 

 

Part 6: Pre-requisites for Validity 

32 As stated at the beginning of this response, we do not propose to make 

other than a few general comments on the detailed questions raised in Parts 

6 and 7. 
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33 As to Part 6, the extent of any pre-requisites is related to the proposed effect 

of marital property agreements.  The greater the potential effect, the greater 

the justification for additional pre-requisites.   

 

34 We agree with the Paper when it expresses the view that further pre-

requisites, beyond the law of contract and including independent legal 

advice and full disclosure, would be appropriate having regard to the 

special nature of marital property agreements and the context in which they 

are made and we agree, broadly, with the proposed pre-requisites. 

 

35 If legal advice is a pre-requisite in the form proposed in the Paper, it would 

be difficult to see such advice being effectively provided by the same 

lawyer (Question 6.104). 

 

36 We note that the Australian and New Zealand legislation includes 

provisions which enable the court to disregard or set aside agreements if 

there has been unconscionable conduct or if the agreement was unfair or 

unreasonable in the circumstances at the time it was made.  As referred to 

earlier in this response, if the statutory aim of our ancillary relief law is to 

remain fairness, we do not agree with the Paper when it says that the “only 

reason” for such provision would be to provide protection from pressure 

from a source other than the other party.  We would refer again to what was 

said in Radmacher about the route by which the court achieves a fair result.   
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37 Marital property agreements can take a variety of forms and be made in 

many different circumstances (the circumstances include not only those 

within the MCA 1973 and the CPA 2004 but also Part III of the 

Matrimonial and Family Proceedings Act 1984).  If provisions as referred 

to were considered appropriate in both Australia and New Zealand, we 

question why they should be so easily rejected for England and Wales. 

  

Part 7: The Effect of a Qualifying Nuptial Agreement 

38 We consider that the jurisdiction of the court should not be capable of being 

excluded.  In our view, the court should always retain its jurisdiction to 

consider and determine an application for financial provision.  Section 

34(1)(a) of the MCA 1973 makes any restriction on the right to apply to a 

court in a “maintenance” agreement (as defined in the MCA) void.   

 

39 We have already addressed in this response our concerns at the potential 

consequences of the attempted pursuit of certainty, including “very real 

injustice”.  We repeat our view that fairness should remain the guiding 

principle, which in turn requires the court retaining sufficient flexibility to 

ensure fairness can be achieved.  Whilst we may have differing views about 

the each of the proposals set out under para. 7.65, we would endorse the 

view expressed by the Supreme Court that it is unlikely to be fair to hold 

parties to an agreement which leaves one in a predicament of real need – as 

per proposal (4).  In our view any such result would be likely to constitute 

significant injustice - as per proposal (3). 
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40 We conclude by saying that we are also concerned at the potential 

consequences of the legislation which is being considered.  We have 

significant reservations about the introduction of a rigid/formulaic structure 

which, broadly stated, would result in the courts being required to enforce 

an agreement if it complied with certain pre-requisites and unless a 

stipulated reason for its being varied/set aside by the court was established. 

 

41 The complexity of the proposed legislation both in terms of the pre-

requisites and in terms of the provisions, for example, in paragraph 7.75 

and 7.85, point to significant additional costs being incurred both when 

making marital property agreements and when determining their effect.   

The more detailed and complex the structure, the greater the potential scope 

for dispute and litigation.  We question whether additional certainty would 

in fact be created rather than an additional platform for debate and contest.  

However any proposed legislation was structured we would expect such 

legislation to create an additional avenue for argument rather than to 

simplify the court’s task – over and above the litigation which is being 

experienced following Radmacher.  As we have said, the more complex the 

structure, the more scope for argument rather than the reverse. 

 

42 We would endorse the approach taken by the Law Commission in 1981, 

namely that changes should, in any event, be incremental and evolutionary.  
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Certainly, subject to wholesale revision, they should be within the 

framework currently provided by section 25 of the MCA 1973. 

 

Andrew Moylan J. 

10th April 2011 
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RESPONSE OF RESOLUTION 

TO THE LAW COMMISSION CONSULTATION 

‘MARITAL PROPERTY AGREEMENTS’ 

Introduction 

Resolution’s 5,500 members are family lawyers committed to the non-adversarial resolution of 

family disputes.  Resolution solicitors abide by a Code of Practice which emphasises a 

constructive approach to family problems and encourages solutions that take into account the 

needs of the whole family and the best interests of any children in particular. 

Resolution as an organisation is committed to developing and promoting best standards in the 

practice of family law amongst its members and amongst family lawyers in general.  Resolution 

explores and promotes other means of resolving family disputes, such as mediation and 

collaborative law, so that couples can negotiate solutions without using the courts.  Many 

Resolution members also practice as mediators and collaborative lawyers and many are 

accredited by the organisation as specialists in particular aspects of family law, such as contact 

cases or financial aspects of separation.  

Resolution publishes various guides to improve standards of practice.  Resolution provides 

training in law and in the skills and understanding that family lawyers need to help their clients 

face a difficult time.  We also campaign for better laws and better support and facilities for 

families and children undergoing family change. 
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Response 

Resolution’s policy on marital agreements is set out in ‘Family Agreements – Seeking Certainty 

to Reduce Disputes: the Recognition and Enforcement of pre-nuptial and post-nuptial 

agreements in England and Wales (2009). Save for our proposal that any pre-nuptial agreement 

would not be binding if entered into fewer than 42 days before the marriage, which is discussed 

further below at 8.15, we stand by our policy. We remain of the opinion that the best and most 

appropriate way of recognizing and enforcing marital agreements would be by amendment of 

section 25 Matrimonial Causes Act 1973 to provide that the court would accept such 

agreements as binding subject to certain safeguards. 

We answer each of the questions posed by the Law Commission following its numbering: 

 

8.1 General comments 

Whilst the bulk of marital agreements will deal with the financial consequences of separation, 

divorce and dissolution Resolution is concerned by the narrowing of the definition to marital 

property agreements. We see no reason why it should not be possible for parties to agree on 

other matters important to them such as religious upbringing of any children, alternative 

resolution of any disputes, confidentiality or jurisdiction.  

The consultation paper talks about the implications of reform for international couples but 

neither makes any proposals nor seeks any views on this aspect of the matter. If, subject to 

safeguards, agreements are to be binding, there will be more people from marital property 

regimes entering into them.  

Under article 4 (Council Regulation (EC) No 4/2009) a party can reach an agreement in relation 

to jurisdiction for maintenance (maintenance under Van den Boogaard v Laumen can include  

lump sum and property adjustment orders).  The parties can agree to give jurisdiction on 

maintenance to any EU State where the parties are habitually resident or where the parties 

have their nationality.  These conditions must either apply at the time the agreement is 

concluded or when the court is seised.  This jurisdiction will be exclusive unless agreed 

otherwise and can be conferred on a Lugano state which is not a Member State.  However, 

unlike Brussels I, the parties cannot agree jurisdiction in respect of child support.  
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Also, in order to prevent forum shopping, a debtor cannot seek a new decision (or the 

modification of an existing decision) in another Member State while the creditor remains 

habitually resident in the original Member State (Article 8).   

Maintenance agreements are enforceable under the regulation provided they are authentic 

instruments “which have been formally drawn up or registered as an authentic instrument in a 

Member State” (Article 2(3)).  These authentic instruments must also be enforceable in the 

Member State of origin.  Such an instrument therefore has the same force under the Regulation 

as a judgment and its recognition cannot be refused.  Therefore a marriage contract/pre-marital 

agreement which provides for a nominal lump sum in lieu of maintenance and which includes an 

execution clause would be automatically enforceable in another Member State and would be 

binding on either party, subject to the power to vary (see above).   

 

Therefore if, in the future, a German heiress marries a French national and they enter into a 

marriage contract before a German notary, and if this contract contains: 

(a)     an execution clause, which provides that it is directly enforceable as if it were a court 

order;  

(b)     provision that the German court has exclusive jurisdiction to deal with issues of 

maintenance; and  

(c)     provision that neither party can make any financial claims (including for maintenance) 

against the other (or alternatively requiring the wealthier party to pay a nominal lump sum in lieu 

of maintenance to the weaker financial party and excluding all other claims); 

then the weaker financial party would not be able to bring a maintenance claim in Germany or 

anywhere else in the EU, including in England.  Thus, if this had applied in the Supreme Court 

decision in Radmacher, the English court would not have been able to make any provision for 

maintenance (or indeed a home) on divorce. Of course, it would still have been able to make a 

Schedule 1 order, so the outcome in Radmacher may not have been greatly different.  However, 

where there are no children, the English court will, after June 2011, be powerless in such 

circumstances to order maintenance on divorce, regardless of the length of the marriage.  

Of course, this would not, in theory, prevent the English court making orders which amount to a 

property division rather than maintenance but nevertheless this is something the Law 
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Commission needs to take into account as it will be difficult to see in a lot of cases where the 

line would be drawn between maintenance and a property division. 

We note the Law Commission says that within Europe, it is only possible in Germany to contract 

out of maintenance obligations, hence the example above.  However, whilst we accept that the 

scenario outlined above may not apply across all of Europe, we would be surprised if it is only 

possible in Germany.  

Also, the Law Commission needs to take into account the new Hague Convention on 

maintenance which is not yet in force in the UK, as it contains similar provisions in respect of 

maintenance agreements.  This again opens up the possibility of the English court having to 

enforce maintenance agreements (pre-marital agreements) from other Hague countries.   

 

However, unlike under the Regulation, the English court can reject an order on the ground of 

public policy.  Of course, the Supreme Court decision in Radmacher removed the public policy 

argument in respect of pre-marital agreements per se, but we still question whether, as a matter 

of public policy, the English courts would enforce an agreement which left a wife with children 

without maintenance and, therefore, reliant on the State.  

It should also be borne in mind that the UK courts have the ability to opt out of this article in the 

Hague Convention. 

Our view is that it would be wrong to have pre-marital agreements that are binding in England in 

respect of a German couple, but not in respect of an English couple in similar circumstances.  

 

 

8.2  Impact assessment 

Resolution has undertaken a survey of its members. 83.5% of those responding had advised on 

a marital agreement in the last year. The majority were on pre-marital agreements, were 

concluded and signed and the wedding went ahead. Few actually involved a party who was a 

non-UK national and few required a foreign law to be applied to the agreement.  
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The results of the survey are set out below1 

1. In the last 12 months/last billing year/last financial year of your professional practice how 

many marital agreements did you personally advise upon? 

None 99 16.5% 

Under 5 353 59% 

5 to 10 108 18 

10+ 40 6.5% 

  

2. Of those files, how many were pre marital agreements? 

All 232 47% 

Most 136 27% 

Minority 127 26% 

 

3. Of those clients that made enquiries or for whom you provided advice on marital 

agreements, how many actually concluded and signed the agreement? 

All 117 22.8% 

Most 206 40.1% 

Minority 86 16.7% 

None 105 20.4% 

 

                                                             
1 600 Resolution members responded to the survey (about 11%). They did not all answer all the questions. 
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4. Of those clients you advised on pre marital agreements what proportion decided after 

advice not to go ahead with the marriage? 

All 17 3.4% 

Majority 23 4.6% 

Minority 107 21.4% 

None 354 70.6% 

 

5. Of those cases in which you gave advice about a marital agreement what proportion 

involved at least one party who was a non-UK national? 

All 17 3.3% 

Majority 46 9% 

Minority 141 27.5% 

None 308 60.2% 

 

6. Of those for whom you provided advice how many wished to have a foreign law applied to 

the terms of the agreement? 

All 3 0.6% 

Majority 10 2% 

Minority 60 11.9% 

None 432 85.5% 
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8.3 Contractual validity and public policy 

The proposal that for the future an agreement made between spouses, before or after marriage 

or civil partnership, shall not be regarded as void, or contrary to public policy, by virtue of the 

fact that it provides for the financial consequences of a future separation, divorce or dissolution 

takes us little further than the Supreme Court decision in Radmacher v Granatino. However this 

aspect of the decision was obiter and it remains possible that the Supreme Court, faced with a 

different factual context, could arrive at a different decision. Resolution agrees that the matter 

should be placed beyond doubt. There is no reason for different principles to apply to pre-nuptial 

and post-nuptial agreements 

 

8.4 Should a new form of qualifying nuptial agreement be introduced that provides for 
the financial consequences of separation, divorce or dissolution and excludes the 
jurisdiction of the court in ancillary relief? 

Resolution does not agree that qualifying nuptial agreements should exclude the jurisdiction of 

the court in ancillary relief. At present unless a court order for all forms of ancillary relief/financial 

provision is made upon divorce, whether by consent or not, it is open to the parties to make a 

claim at any time thereafter. It would be negligent for a lawyer to fail to secure such a court 

order for a client. The Law Commission proposes that the court’s jurisdiction should be ousted 

so that no such order would be required. Instead the parties would enforce the qualifying nuptial 

agreement, if need be, through the county court or Queen’s Bench or Chancery Divisions of the 

High Court.  

Resolution does not accept that the enforcement of such agreements should be dealt with on a 

purely contractual basis but should be considered by a family court in the context of the financial 

consequences of family breakdown. To say that ‘qualifying nuptial agreements’ would ‘provide a 

defence to an application for ancillary relief’ but that non-qualifying nuptial agreements would 

remain part of the section 25 exercise would mean that a party challenging whether a nuptial 

agreement qualified would have to go to the county court or Queens Bench/ Chancery Division 

first and if successful would then issue an application for ancillary relief to which section 25 

would apply. The family court would still be able to consider the agreement as part of the 

circumstances of the case and so this would add another layer of litigation.  If the purpose of 

any primary legislation is to provide autonomy and certainty for parties but with a safety net of 



8 

 

either needs/substantial hardship/significant injustice, then in the same way as solicitors and/or 

parties submit a minute of order which reflects the previously entered into separation 

agreement, so Resolution anticipates an order reflecting the marital property agreement being 

given to the court. 

It would also be helpful for enforcement in overseas jurisdictions if there was a consent order 

rather than seeking to enforce the terms of contractual agreements.  

The Law Commission highlights that if there was no consent order there might be tax 

implications – for example the date of a court order rather than the date of an agreement 

determines the date of disposal of the relevant assets for CGT purposes. This should not be 

overlooked. 

 

8.5 If so, should such agreements be able to contain only terms relating to pre-acquired, 
gifted or inherited property? 

Resolution does not agree that qualifying nuptial agreements should be able to contain only 

terms relating to pre-acquired, gifted or inherited property. This would mean that any other 

matters would still have to be resolved by the court and there is no reason why the parties 

should not be able to reach agreement on all matters. To limit the terms in this way would seem 

to be a backward step following the Supreme Court decision in Radmacher v Granatino. We 

believe that agreements should be unlimited in scope. If there is any argument about the 

fairness of such an agreement it can be considered by the family court in the round under the 

proposed safeguards/our proposed amendments to section 25. If the family court was only 

permitted to consider anything acquired during the marriage or civil partnership or the terms of a 

marital agreement dealing with such property, without taking into account any agreement about 

pre-acquired, gifted or inherited property, this could lead to unfairness.  

 

8.6 Should the reform of the law relating to marital property agreements be postponed to 
await a wider review of the law of ancillary relief? 

The reform of the law relating to marital property agreements should not be postponed to await 

a wider review of the law of ancillary relief. The section 25 Matrimonial Causes Act 1973 criteria 
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generally work well. Uncertainty has arisen since the decisions in White v White and Miller v 

Miller, McFarlane v McFarlane but it is widely accepted that it would be difficult to address such 

uncertainty whilst retaining discretion. The situation would be largely improved by the 

recognition of marital agreements. If and when the law of ancillary relief is reviewed there is no 

reason why marital agreements should not be available to parties ready and willing to reach 

agreement. 

 

8.7 Contractual validity 

We agree that marital agreements should be valid contracts i.e. they should be in writing, signed 

by both parties, made with an intention to create legal relations and supported by consideration. 

It is anticipated that the recitals of marital agreements will expand to explain the circumstances 

in which each party is entering into such an agreement. Whilst it may not be possible, as a 

matter of public policy, to fetter the English court’s powers (e.g. under s1/8 Children Act 1989) 

such recitals, whilst not binding, could be useful in terms of reflecting the intention of the parties 

at the time of entering into the agreement. Under s25 these would be ‘circumstances of the 

case’. 

 

8.8 Do consultees think that the law relating to undue influence would require reform, for 
qualifying nuptial agreements only, in order to ensure that they were not too readily 
challenged or overturned? 

Resolution has proposed that an agreement would not be binding if it was entered into as a 

result of "unfair pressure or unfair influence". We adhere to this wording and formula. We 

believe that it has the benefit of clarity and is suitable for this area of law. While reference could 

be made to "undue influence" (instead of "unfair influence") we think that that harks back to and 

has onerous connotations with commercial and ordinary civil law. It carries with it a morass of 

case law applicable to those areas; whereas in the field of marital agreements we see benefit in 

having a simple formula which is easily understood by lay people as well as practising lawyers 

and the judiciary. Procedural fairness should be the test by which agreements are judged, and 

"unfair pressure or unfair influence" are appropriate criteria. 
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 In NA v MA [2007] 1 FLR 1760, at paras [11] to [22], Baron J considered the pre-existing law 

about agreements between husbands and wives and did so in the context of Edgar v Edgar, 

which included a reference to "undue pressure". We suggest that there is tacit support both in 

Edgar and in NA v MA for not importing into this area of the law concepts from commercial and 

civil law such as "undue influence". We refer to the fact that in the former case Ormrod LJ made 

the point that it was "not necessary in this connection to think in formal legal terms, such as 

misrepresentation or estoppel; all the circumstances as they affect each of two human beings 

must be considered in the complex relationship of marriage."  He referred to "undue pressure", 

but not to "undue influence". To like effect, in NA v MA, having reviewed banking and other 

commercial cases about undue influence, Baron J referred to the need to take special care in a 

case involving husband and wife and said that the law as identified by the House of Lords in 

Royal Bank of Scotland v Etridge (No. 3) "requires some modification for the special relationship 

between spouses". The same applies, we think, to the special relationship between those about 

to enter into marriage. 

All that said, we would not resist strongly if the Commission were to prefer a test of "unfair 

pressure or undue influence". 

 

8.9 Signed writing 

We agree that marital agreements should be in writing and signed by both parties. 

 

8.10 The consequences of failure to make disclosure 

We agree that marital agreements should not be binding unless there has been material full and 

frank disclosure. In our policy document we suggested the wording “substantially full and frank 

disclosure”. We agree that the use of the word “material” allows for assessment of the 

importance of a particular disclosure. 
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8.11 Should parties be able to waive their rights to disclosure? 

We do not agree that parties should be able to waive their rights to disclosure. We can see the 

benefit from an autonomy point of view but this approach would not sit well with a fairly made 

agreement. 

To achieve autonomy, parties need to understand within a legal and financial context what 

responsibilities they are taking on or rights they are giving up. Guidance on the minimum type of 

financial disclosure will be of assistance. Most documents in England have an agreed schedule 

of assets akin to that provided in an FDR for a District Judge or that contained with a Form D81. 

Parties, their advisers and the judiciary should be in the same position to assess whether or not 

what has been provided is within the range of the possible outcomes and whether or not it 

meets the minimum criteria set by the Law Commission on quantum. 

 

8.12 The effect of failure to take advice 

We remain of the view that both parties should have a reasonable opportunity to receive 

independent legal advice about the terms and effect of the agreement. As we stated in our 

policy document the alternative would provide a mischievous party with a means of escaping 

terms to which he or she was in fact willing to agree. In other words, they might decide not to 

obtain legal advice just so that they could argue later that they lacked advice and should not be 

held to the terms of the agreement. We also took into account that requiring people to take legal 

advice, and thus incur legal fees, was a potential financial burden on them and an infringement 

of their freedom to make their own decisions. Our final consideration was that there remain 

safeguards for the very rare situations where a party has been taken advantage of by an 

absence of independent legal advice; namely our proposed provisions whereby the agreement 

would not be binding if there had been "unfair pressure or unfair influence" or if upholding the 

agreement would cause "substantial hardship".   

 

8.13 Proof of legal advice 

We agree in principle that in order to prove that legal advice has been given it shall be 

necessary to show that the lawyer advised the party against whom the agreement is sought to 
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be enforced about the effect of the agreement on the rights of that party and the advantages 

and disadvantages, at the time the advice was provided, to that party of making the agreement. 

However, since the decision of Radmacher v Granatino it is necessary to consider the age, 

maturity and experience of the parties so it is a huge task. It is important to recognize the 

practicalities of any requirements. It would be a matter of evidence what advice was given.  

 

8.14 Joint legal advice 

We do not believe that there are any circumstances where the requirement for legal advice 

could be met by having the same lawyer advise the two parties. The European model would not 

work in England and Wales. The same lawyer could not give the certificate anticipated in 

paragraph 6.94. The lawyer should be giving independent legal advice and not just information. 

 

8.15 A timing requirement 

In our policy document we proposed that a marital agreement should not be binding if entered 

into within 42 days of the marriage. We accept that any deadline is arbitrary and diverts the 

pressure to another day. We suggest that the time when the agreement was signed should be 

one of the factors taken into account when considering whether there was unfair pressure or 

unfair influence on either party. 

 

8.16 The content of the agreement 

We do not believe that there should be any further prescription about the formation or content of 

the agreement beyond what is proposed. 

 

8.17 Variation of a qualifying nuptial agreement 

We agree that any variation should comply with all the pre-requisites for the formation of a 

marital agreement. 
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8.18 Prejudice to children and to the public purse: two inescapable provisos 

We are not attracted by the proposal that agreements should be able to be varied or set aside to 

the extent that they make insufficient provision for the children of the family. We suggest that the 

term ‘insufficient provision’ is too vague. In our policy document we suggested that the 

agreement would not be binding if enforcing it would cause substantial hardship to either party 

or the children of the family and we believe that this is a better way of approaching it. 

 

8.19 Further safeguards: the options 

Of the 5 options for safeguards we prefer (3) provision for the agreement to be varied or set 

aside by the court if it produced significant injustice. It may help to define the difference between 

‘significant injustice’ and ‘failed to meet the parties’ needs narrowly defined’. 

 

8.20 Identifying property over time 

It is already common practice to make provision in the agreement for how property is to be 

identified over time. We are concerned about what status any rules would have and the likely 

satellite litigation they would create. There would have to be so many rules that they could 

become too prescriptive. It would be better to have more flexible guidance.  

 

8.21 Should investment or mixing give rise to shared ownership, or a right to 
reimbursement? 

The question of whether investment or mixing should give rise to shared ownership or a right to 

reimbursement would be a matter of drafting. 
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8.22 Binding marital property agreements and the I(PFD) Act 1975 

We agree that such agreements should be able to restrict or modify the ability of either party to 

apply to the court for family provision under the I(PFD) Act 1975 save insofar as application is 

made for maintenance. 

 

For further information please contact Jacqui Jackson, Director of Standards, Resolution at 

 

 

Resolution 

11.04.11 



This, in my view, is a difficult and controversial area. Whilst there is great 
merit in allowing parties to a marriage or civil partnership to decide how their 
assets are to be divided in the event the marriage/partnership breaks down, it 
would be dangerous for the Court to be excluded completely. 
 
I believe the present position regarding the acceptance of pre and post-nuptial 
agreements, started by MacLeod and reinforced by the Radmacher judgment, is the 
correct approach. The parties to a marriage/civil partnership should be able to 
enter into pre-nuptial agreements and, provided both parties have had the benefit 
of legal advice and made full and frank disclosure, then the parties should be 
permitted to ring fence assets which they bring to the marriage/civil partnership 
or which are gifted to or inherited by one party, in the event of dissolution. 
Such agreements should be not be void or contrary to public policy, but neither 
should they oust the jurisdiction of the Court to intervene in that agreement if 
it is fair and reasonable so to do.  
 
If both parties accept the agreement as being fair and reasonable and it remains 
fair and reasonable at the time the marriage/civil partnership breaks down, then 
the agreement should stand. If, however, the circumstances have changed during 
the marriage/civil partnership which was not in the contemplation of the parties 
at the time the agreement was entered into (eg the birth of a child/children, a 
Barder event) and which at the time of the breakdown makes that agreement 
manifestly unfair to one of the parties, then the Court should retain the ability 
to look at that agreement and give it due weight as one of the circumstances of 
the case which the Court needs to consider, in the light of the other 
circumstances. 
 
Similarly, couples should also, having met the same criteria, be allowed to deal 
with property acquired during the marriage/civil partnership, provided such an 
agreement does not adversely prejudice one of the parties and, in particular, any 
children of the marriage/partnership. Provision in such agreements should be made 
for future events, the length of the marriage, the birth of children and the 
contributions the parties will make during the marriage, whether as the 
"breadwinner" or as "wife and mother". Again, it is nevertheless important that 
the Court should have the right to recognise and enforce such agreements, but 
retain the jurisdiction to intervene if, at the time of dissolution, such 
agreements are manifestly unfair to one of the parties or make inadequate 
provision for a child or children. 
 
If the Court's jurisdiction is not to be ousted, (and I feel it is important that 
that is the case) then to make such agreements enforceable contracts would seem 
counter-productive. The Court would, surely, have no option but to uphold such a 
contract and it could open the floodgates for litigation to try to show the 
contract was either void or voidable. That would require a careful look at the 
law relating to duress/undue influence - to ensure not only that the "contracts" 
were not too readily challenged, but also where undue influence had been used, 
they could be challenged. Such contracts would have to be in writing and very 
carefully drafted. Again, that is a huge potential area for conflict and 
litigation. This is a huge can of worms best kept firmly shut! 
 
It is imperative that the parties to such agreements make full and frank 
disclosure, and failure to do so has to render the whole agreement void. It is, 
in my view, dangerous to permit the parties to waive disclosure because it gives 
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a controlling spouse/civil partner just the excuse he or she needs to tell the 
weaker party that he/she "knows all about the money and doesn't need to see the 
evidence". How can anyone advise or judge whether each party's share of the 
"matrimonial pot" is right if one does not know the size of the "pot". Parties to 
such agreements should be forewarned that if they elect to waive formal 
disclosure, then on their heads be it. Again, this is potentially an area ripe 
for litigation, because the "injured party" is always going to plead undue 
influence or duress. 
 
It is similarly imperative that the parties should seek legal advice. Many, 
fearful of costs or of what is perceived as an "unscrupulous lawyer who wants to 
undo the agreement just to get fees", will not take such advice. If it can be 
shown that they were encouraged at every stage to take legal advice and they 
flatly refused to do so, then on their own heads be it! An agreement reached with 
the benefit of legal advice and after disclosure is less likely to be unfair to 
one of the parties and less likely to give rise to the Court having to intervene. 
It would be difficult for the parties to have the same lawyer since conflicts are 
bound to arise. It is, however, an area which is ripe for the collaborative 
process. 
 
As to timing, again absent undue influence/duress (whether from the other party 
or third parties), there seems no harm in any such agreements being completed 
shortly before the nuptials provided lawyers are involved and have advised and 
there has been disclosure. 
 
In relation to content, whilst the parties should be able to deal with issues 
which concern them, care should be taken not to take this to extremes. Many 
people are concerned, eg, about the care of pets following dissolution; with whom 
will the pet live and whether the other party should contribute to food/vet's 
fees etc. Contact arrangements for children could be included, perhaps payment 
for "extras" for children (eg holiday clubs, extra-curricular activities) - but 
care should be taken not to include unenforceable and unnecessary provisions (to 
use the examples in the document, of giving dinner parties or going to ex-
partner's ballet lessons!) 
 
Any variation must be in writing and must comply with all the pre-requisites for 
the making of the original agreement. 
 
As stated above) any agreement should be capable of variation or to be set aside 
by the Court if it made insufficient provision for any child or was manifestly 
unfair to one of the parties. There can never, in my view, be a "cast iron" model 
as a generality. Some agreements will never be challenged and will be fair to 
both parties; those that are not have to be capable of challenge. To limit the 
Court's power to intervene to just specified events is, again, dangerous and 
fettering the Court's powers. Agreements can be varied on a change of 
circumstance and should make provision for certain specified events - eg the 
birth of children, or the length of the marriage. If it does not make that 
provision, then the Court should be able to intervene to cover those events - as 
well as the unexpected. 
 
The Court should have the power to set aside an agreement if it fails to meet the 
parties' needs and to provide compensation for any losses caused by the 
relationship - in other words, to make the agreement measure up to what a Court 
might have ordered had there been no agreement. 
 
Identification of property: Marital agreements should be able to cover both pre-
acquired property, property inherited or gifted and property acquired during the 
marriage. The issues raised in the consultation document at 7.68 and 7.69 can be 
overcome by careful drafting, eg describing such assets and adding "or such other 
property as the (wife) shall own in substitution therefor at the date of 
dissolution. If that property has merged into jointly owned property, then that 
provision cannot be upheld and, absent undue influence or duress, the (wife) knew 
what she was doing in transferring property in her sole name into joint names! 
Alternatively, as suggested in the consultation document, provision can be made 
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for investment by the other party - either in the original document, or at the 
time of investment when a variation can be drafted. 
 
As to whether or not nuptial agreements should extend to restrict the ability of 
either part to apply to the Court under the Inheritance (etc) Act - see 
above!!!!! The Court has to have the right to intervene if the agreement is 
unfair to the survivor or or a child or would not meet their reasonable needs. 
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Dear , 
 
To follow up our earlier emails, may I request that you make a note on your file 
that I and Miranda Allardice whose respective roles are stated at para. (iv) on 
page 1 of the Chancery Bar Association's response paper sent today, wish to add 
our personal support, as experienced practitioners in this area of law, for the 
views expressed by that Association and wish to be recorded as having made that 
response. 
 
With thanks and kind regards, 
 
Andrew Francis. 
 
cc M.A. Pump Ct. Chas; M.W. Radcliffe Chas (ChBA). 
 
 
 
 
________________________________ 
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Behalf Of Prenups 
Sent: 11 April 2011 11:24 
To: Andrew Francis 
Subject: RE: Response to Law Comm. Paper No. 198 
 
Dear Mr Francis 
 
Thank you for your email and for your interest in our project on marital property 
agreements. 
 
We are grateful for your response to our consultation, and will take it into 
account in formulating our final recommendations. 
 
Please note that we will treat all responses to our consultation as public 
documents in accordance with the Freedom of Information Act 2000. We may 
attribute comments and will include a list    
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THE LAW COMMMISSION’S CONSULTATION PAPER (no198) ON MARITAL  
 

PROPERTY AGREEMENTS 

 
THE FAMILY LAW BAR ASSOCIATION’S RESPONSE 

 
 

 
 
 

8.3 CONTRACTUAL VALIDITY AND PUBLIC POLICY  

We provisionally propose that for the future an agreement made between 

spouses before or after marriage or civil partnership shall not be regarded as 
void or contrary to public policy by virtue of the fact that it provides for the 

financial consequences of a future separation, divorce or dissolution. 
 

We agree that an agreement made between spouses should not be regarded as 

being void as contrary to public policy because it provides for the financial 

consequences of a future separation, divorce or dissolution 

 

We accept that the public policy rule rendering such agreements void is obsolete and 

no longer valid for the reasons articulated in Macleod and Radmacher.(Radmacher). 

 

However, we sound a note of caution. We recall that, in Radmacher Lady Hale’s 

view was that just because the public policy ground has been swept away, it did not 

mean that pre marital agreements should be considered to be binding contracts. We 

note that the Court has no power to vary pre nuptial agreements in the same way 

that it does post nuptial agreements under ss 34 and 35 MCA 1973. We have regard 

to the difficulties articulated by Lady Hale at paragraph 158 of the judgment in 

Radmacher. 

 

Interesting and important questions are raised as to whether or not ss 34 and 35 

should apply to pre nuptial agreements. Should there be a power to vary pre nuptial 
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agreements during the marriage? Is it right that there should be a distinction between 

pre nuptial agreements and post nuptial agreements as to variation? Should section 

35 MCA 1973 be abolished or amended?  

 
8.4 Should a new form of qualifying nuptial agreement be introduced, that 

provides for the financial consequences of separation, divorce or dissolution 

and excludes the jurisdiction of the court in ancillary relief? 

 

This is one of two key questions in the consultation paper 

 

The arguments are finely balanced 

 

There is only a need for qualifying nuptial agreements if it is felt that the decision in 

Radmacher does not go far enough.  

 

The main principle of Radmacher is articulated at paragraph 75: the Court should 

give full effect to a nuptial agreement that is freely entered into by each party with a 

full appreciation of its implications unless in the circumstances prevailing it would not 

be fair to hold the parties to their agreement.  

 

Whilst, at first blush, these seem like strong words, we accept the proposition 

articulated by the Law Commission at para 3.88 that it is not clear that there has 

been anything other than a change of emphasis, (save, arguably, in relation to the 

introduction of the concept of real need as a factor for departing from an agreement). 

Moreover, we consider that many questions are left unanswered as to the application 

of the principle, particularly in relation to how the Courts should deal with the issues 

of “needs” and “compensation” when assessing fairness.  

 

We are concerned by the lack of clarity in the judgment of the Supreme Court and 

the resultant lack of certainty that it imports. We are of the view that a simple change 

in emphasis is not sufficient.  
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We recognise that there is a balance to be drawn between the benefits of potential 

certainty with the advantage of the bespoke solution that is currently afforded by the 

Courts having full discretion under section 25 MCA 1973. We accept, of course, that 

that discretion is now affected by the decision in Radmacher in cases where there 

are freely entered into nuptial agreements.   

 

We consider below some of the arguments ventilated in section 5 

Autonomy: We agree that that the “argument from autonomy” has to be regarded 

with caution. We do consider, however, that autonomy arguments are more validly 

made in relation to mature couples, particularly those entering into a second 

marriage. That view informs our observations on whether or not qualifying nuptial 

agreements generally should be introduced.  

 

We agree that the strongest argument for pre-nuptial agreements is certainty. We 

accept that there remains significant uncertainty in current ancillary relief case law. 

For example, we note that there are said to be two contemporary strands of authority 

as to the right way to divide assets where part of the asset base is non-matrimonial: 

in Charman, the Court of Appeal took a rather broad brush approach; in Jones, an 

arguably more rigorous and mathematical approach was adopted. We perceive a 

move towards a principle that, unless needs cannot be provided for, non matrimonial 

property should not be invaded. This is rather akin to a move from a deferred 

community of property approach (which is arguably the position post White and 

Miller) to a continental community of acquests approach. We do not consider that a 

community of acquests approach is necessarily unfair. That view also informs our 

observations on qualifying nuptial agreements. 

 

Other jurisdictions: We agree with the Law Commission’s view that we should draw 

an analogy between Europe and England and Wales. We accept that marital 

property agreements in continental Europe have a different function to pre nuptial 

agreements in this jurisdiction.  

 

Special property:  Qualifying nuptial agreements that attempt to exclude from the 

Court’s consideration non-matrimonial assets, whether they be pre marital assets or 
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inherited or gifted assets, strike us as being objectively the most justifiable type of 

marital agreement.  

 

We would be keen to ensure that marital agreements do not undermine the principle 

of non-discrimination between husbands and wives or the idea of marriage as a 

partnership. Marital agreements that determine the distribution of the marital acquest 

may well, indirectly at least, undermine both principles; marital agreements that 

determine only the distribution of non marital assets do not to anything like the same 

extent. Moreover, attempts to exclude, or limit, distribution of the marital acquest at 

the outset of the marriage strike us as running the risk of injustice at the end of the 

marriage, not least as a result of all the unforeseen events in married life.  

 

We accept that individuals entering second marriages, or with significant inherited or 

gifted monies or prospects are more likely to wish to determine the distribution of non 

matrimonial assets at the end of the marriage and we consider that is a legitimate 

and understandable goal. 

 

We value the principle of non discrimination between spouses and of marriage as a 

partnership. We believe that the discretionary exercise the current law permits allows 

parties to agree, or the Court to impose, a result that is fair in the circumstances of 

each individual case. However, we accept that many individuals seek certainty 

during, or at the outset of a marriage, particularly in relation to assets that are not the 

product of joint endeavour.  

 

We do not consider that individuals should be able to contract out of all the 

obligations of marriage. 

 

Our view, is that, with some caution, we consider that qualifying nuptial agreements 

should be introduced but only in the limited circumstances that we articulate below, 

namely that they should be limited to non matrimonial property. 
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Parties will still be free to enter into marital agreements in relation to all other aspects 

of their personal economy but we consider that these should be considered pursuant 

to Radmacher principles. 

 

 
8.5 If so, should such agreements be able to contain only terms relating to pre-

acquired, gifted or inherited property  

 

In principle we consider that qualifying nuptial agreements should only be able to 

contain terms that relate to non matrimonial assets.  

 

We accept the points made in the paper that arguments based on hardship and 

social costs would carry less weight in relation to non-matrimonial qualifying nuptial 

agreements (NMQNAs) since the agreements would not normally encompass the 

whole of the parties’ resources (5.57).  

 

Moreover, such agreements would not, to the same extent, raise questions of 

unfairness, since the marital acquest would still fall for division by the Courts.  

We also consider that the creation of an optional “community of acquests” chimes 

both with current judicial thinking and the sentiments of the general public. The idea 

that the fruits of joint matrimonial endeavour are shared but non matrimonial assets 

are retained as separate property is one that the general public might well find 

understandable and fair.  

 

We mention the following concerns:  

 

a. What happens to a business that is in existence at the beginning of the 

marriage? How should the growth in value of that business be divided? 

We ask the Law Commission to bear in mind the sometimes difficult 

reasoning in the Court of Appeal decision in Jones in relation to the 

latent value in a business (the springboard effect) and the calculation of 

passive, as opposed to active, growth. 
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b. How should distributions made to a beneficiary of a trust be 

considered? That will depend upon a number of factors including the 

nature of the trust, the source of the trust assets and the identity of the 

settlor. 

  

c. Can earning capacity be excluded from the Court’s consideration by 

inclusion with a qualifying nuptial agreement? Or is earning capacity 

better regulated within a Radmacher nuptial agreement? 

 

d. It may be that it should be within the parties’ gift as to what assets 

should be considered to be non matrimonial assets for the purpose of a 

qualifying nuptial agreement, notwithstanding that such assets might 

increase in value both through passive and active growth during the 

course of the marriage. 

 

By advocating that qualifying nuptial agreements should deal only with non 

matrimonial assets we do, of course, limit the ability of individuals to regulate the 

other aspects of their economy. For example, the “dual income, no kids” family, 

might question why they are unable to provide for complete certainty in the event of 

their marital breakdown. We consider that their concerns are adequately addressed 

by a) the decision in Radmacher and their ability to draw up a much wider ranging 

nuptial agreement and b) the workings of the MCA 1973 itself. In any event we 

perceive that the benefits of the discretionary model outweigh the (rather arguable) 

loss of certainty in cases other than the non matrimonial qualifying nuptial 

agreement. 

 

In general, therefore, for the reasons advanced in the consultation paper and above, 

we consider that qualifying nuptial agreements should be limited to non matrimonial 

assets. 

 

 

8.6 Should the reform of the law relating to marital property agreements be 

postponed to await a wider review of the law of ancillary relief? 
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The short answer to this question is no.  

 

A review of ancillary relief generally is more than a “major” undertaking as suggested 

at 5.64. It is a “mammoth undertaking”. It would have to include a consideration of 

whether or not England and Wales should adopt a European-style matrimonial 

property regime. 

 

There is a need to clarify the law in relation to marital property agreements, post 

Radmacher, promptly. We cannot await a wide review 

 

 
8.7 CONTRACTUAL VALIDITY  

We provisionally propose that, in the event that qualifying nuptial agreements 
are introduced, a marital property agreement should not be treated as a 

qualifying nuptial agreement unless it is a valid contract 

Yes, we agree, for the reasons advanced by the Law Commission. These 

agreements have to be capable of being enforced in the courts. We can see no 

reason why they should not be required to fulfil the criteria of a valid contract 

 
 
8.8 Do consultees think that the law relating to undue influence would require 

reform for qualifying nuptial agreements only in order to ensure that they were 

not too readily challenged or overturned? 
 

The short answer is yes. As the law currently stands, marital property agreements 

would be vulnerable too frequently to charges of undue influence. 

 

We consider that independent legal advice should be a pre-requisite for a qualifying 

nuptial agreement. We ask whether the fact of independent legal advice could, for 

example, create a rebuttable presumption of no undue influence in relation to a 

qualifying nuptial agreement. Thus, it would be necessary to prove actual undue 

influence in order to invalidate a qualifying nuptial agreement. 
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8.9 SIGNED WRITING 

We provisionally propose that, in the event that qualifying nuptial agreements 
are introduced, it should be a requirement that they be made in writing and 

signed by the parties. [paragraph 6.56] 

 

We agree with this proposal for the reasons advanced by the Commission.  

 

We do suggest, however, that consideration ought to be given to whether the 

signatures should be witnessed. Although a requirement of, say, two witnesses 

cannot ensure that any agreement has not been procured by improper pressure, it 

may provide an added layer of protection not only for those seeking to rely on 

agreements but also for those vulnerable parties who may be subjected to such 

pressure. Such witnesses may, if required, be able to provide contemporaneous 

evidence about the state of mind of the parties at the time of signing the agreement, 

This would be especially important if, contrary to our suggestion below, parties are 

able to waive their right to legal advice.  

 

 
8.10 THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 

We provisionally propose that, in the event that qualifying nuptial agreements 

are introduced, a marital property agreement shall not be treated as a 

qualifying nuptial agreement unless the party against whom it is sought to be 

enforced received, at the time of the making of the agreement, material full and 
frank disclosure of the other party’s financial situation. [paragraph 6.74] 

 

We do ultimately agree with this proposal for the reasons advanced by the 

Commission, although we do have some reservations. However, we do make 

suggestions as to burden of proof and to the extent to which the test of materiality 

should be objective.  
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We consider that this is a particularly difficult area. We definitely consider that there 

ought to be a requirement of disclosure; the difficulty, as the Commission has 

identified, is the precise ambit of the requisite disclosure. The Commission’s 

proposal does mean that materiality assumes a considerable amount of significance. 

This consequence is not without its problems. After all, the ambit of disclosure in 

ancillary relief cases, where at least the Court can be the arbiter of the dispute, is 

often a contentious issue. Who is to decide what is material at the time of negotiating 

an agreement? The contentious issue in these situations is obviously likely to be the 

need for valuing disclosed interests rather that disclosure of interests.  Indeed in 

some ways it would be easier to impose a complete duty of full and frank disclosure 

upon the parties entering into agreement. The advantage of such an approach is 

certainty. However, ultimately, we recognise that this is not the preferred solution for 

two reasons. First, if the non-disclosure was genuinely immaterial, then that 

immaterial factor should not materially affect the status of the agreement. Secondly, 

full and frank disclosure without any requirement of materiality imposes a 

disproportionate burden on the parties.  

 

However, there are two aspects of materiality that we do invite the Commission to 

consider. The first is in relation to the burden of proof. The second is the extent to 

which the test of materiality should be objective.  

 

As to the burden of proof, there are two aspects: the fact of non-disclosure and the 

materiality of any non-disclosure. 

 

We suggest that the burden of establishing non disclosure should be placed upon 

the person alleging the non disclosure. The allocation of the burden of establishing 

materiality, however, is more complex. 

 

Should the party seeking to avoid the agreement have to prove that had he been 

aware of the non-disclosed information, he would not have entered into this 

agreement in its current terms? Alternatively, should the party seeking to rely on the 

agreement have to prove that even had the non-disclosed information been 

disclosed, the other party would still have signed this agreement in the same terms? 
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The Court determining materiality has an unenviable task for it is required to 

determine a counter-factual enquiry. How is the Court to make a determination if 

both parties genuinely do not know the answer to the hypothetical question of 

whether the agreement would have been signed in its present terms if the non-

disclosed information had been disclosed? The burden of proof may assume an 

important significance in such situations for the law ought to provide a default 

situation.  

 

The appropriate resolution to this important issue who should bear the burden of 

proving materiality, is not straightforward. The adage “He who asserts must prove” 

does not really assist since, depending upon one’s perspective, each party is making 

an assertion. On the one hand, one party is asserting that there is qualified nuptial 

agreement. However, in order for there to be a qualified nuptial agreement, there has 

to have been material full and frank disclosure. Thus there is an assertion (albeit 

perhaps implicit) that that duty has been discharged. On the other hand, the other 

party is clearly making an assertion that there was non-disclosure of material 

information. 

 

Ultimately, a choice needs to made and it is tentatively suggested that the burden of 

proof ought to be on the party relying on the agreement for invariably it will be that 

party who has not made full and frank disclosure. Thus it should be that party who 

bears the burden of proving (and the consequent risk of failing to prove) that material 

full and frank disclosure has been made and that any non-disclosure was immaterial.  

 

As stated above, materiality raises a second issue, namely the extent to which the 

test of materiality should be objective. In other words, is the question: Whether this 

party (acting however unreasonably or irrationally) would have signed this 

agreement in these terms had the non-disclosed information been disclosed? That 

would be a purely subjective test. 

 

If the test were to be more objective, then there is a range of possibilities. There 

could be a purely objective test, such as: Would the reasonable person, who 
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intended to sign this agreement with the level of disclosure in fact made, have not 

signed this agreement had the non-disclosed information been disclosed? 

 

An alternative might be to have a partly objective and partly subjective test (akin to 

section 1(2) (b) of the Matrimonial Causes Act 1973). Thus the key question might 

be: whether this party, (taking into account all his or her idiosyncrasies) acting in an 

objectively reasonable manner, would not have signed the agreement in these terms 

had the non-disclosed information been disclosed? 

 

Again, ultimately a choice has to be made. We tentatively suggest that the correct 

balance is struck with a partly objective and partly subjective test. A purely objective 

test does not pay sufficient regard to the autonomy of the parties. If the Court is 

going to hold parties to an agreement, the underlying rationale must be that there 

has been a genuine meeting of the minds of these parties. Where there is an issue 

of materiality there is a question mark over whether there was a genuine meeting of 

the minds of these parties. That issue ought to be resolved by examining whether 

there would have still been a meeting of minds of these parties had there been no 

non-disclosure. We recognise that the logical conclusion of this analysis is that the 

test ought to be purely subjective. In an ideal world, perhaps, it would be. Indeed a 

purely subjective test pays maximum regard to party autonomy. However, in 

practice, it may be very difficult for the Court to resolve the hypothetical enquiry it 

faces, particularly as people may be prone (consciously or sub-consciously) to 

espouse views (genuinely held or not), which they perceive will advance their 

respective cases, about what they would or would not have done had the non-

disclosed information been disclosed. Such evidence, therefore, may often be 

unrealisable. It is for this reason that we suggest that a fair balance is struck 

between logic and practicality by imposing a partly objective and partly subjective 

test, such as: Whether this party, acting in an objectively reasonable manner, would 

not have signed this agreement in these terms had the non-disclosed information 

been disclosed? 
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8.11 We ask consultees whether parties should be able to waive their rights to 

disclosure. [paragraph 6.75] 

 

We consider that the parties should not be permitted to waive their rights to 

disclosure. 

  

There are two principal arguments in favour of permitting waiver. First, not permitting 

waiver infringes party autonomy. Secondly, imposing disclosure requirements may 

place disproportionate and expensive burdens upon parties. However, it is 

suggested that neither argument is ultimately compelling.  

 

As to the first, we agree with the Commission that a decision made in ignorance is 

not autonomous. Disclosure is key if parties are to make a fully informed choice. 

Moreover, disclosure is a necessary ingredient for comprehensive legal advice. We 

suggest that it is extremely difficult for legal advisers to advise about the advantages 

and disadvantages of any agreement without proper disclosure. Thus, just as parties 

should not be able to waive the requirement of legal advice, they should not be able 

to waive their rights to disclosure. 

 

As to the potentially disproportionate and expensive burden that disclosure may 

place upon parties, to a large extent this is already addressed by the fact that, the 

proposed duty is only a duty to disclose material full and frank financial information. It 

is difficult to classify material disclosure as disproportionate disclosure. It is 

acknowledged that cost may be a factor. However, if the financial situation of the 

parties is not complex, the expenditure on disclosure is not likely to be significant. If 

the financial situation of the parties is complex, then the costs of disclosure are likely 

to be affordable.  

 

It is suggested that permitting waiver of disclosure creates an unacceptable risk that 

waiver will be invoked in precisely the sort of cases where it is needed most and 

thereby will deprive a party of the protection that the Commission is proposing that 

the law should provide. In the final analysis, that risk, we suggest, outweighs any 

perceived advantage of waiver.    
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8.12 THE EFFECT OF FAILURE TO TAKE ADVICE 

We provisionally propose that, if qualifying nuptial agreements are introduced,  
a marital property agreement should not be treated as such against a party 

who did not receive legal advice at the time when it was formed. [paragraph 

6.98] 

 

We agree with this proposal for the reasons advanced by the Commission. 

 

Although we acknowledge that this imposes the unusual  requirement on parties to 

obtain legal advice, this is not unprecedented, as the Commission has observed. 

Moreover, we agree that nuptial agreements are not only formed in very different 

circumstances from commercial contracts but also that their repercussions may last 

a lifetime. It is therefore vitally important that parties do receive legal advice so that 

they can make an informed choice. 

 

As to the concern that a party may deliberately not obtain legal advice in order to 

vitiate the agreement, we suggest that those are the actions of someone who is not 

voluntarily entering into the agreement in the first place. Nuptial agreements should 

only be binding if there are being entered into voluntarily and therefore the above 

concern would not justify permitting waiver.  

 

 

8.13 We provisionally propose that in order to prove that legal advice has been 
given it shall be necessary to show that the lawyer advised the party against 

whom the agreement is sought to be enforced about: 

 
(1) the effect of the agreement on the rights of that party; and 

 

(2)  the advantages and disadvantages, at the time that the advice was 

provided, to that party of making the agreement. [paragraph 6.99] 
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We agree with this proposal for the reasons advanced by the Commission. However, 

we suggest that words, such as, “so far as practicable given the information 

available” should be inserted after the words “advantages and disadvantages”. 

Furthermore, we suggest that there should be a presumption that these 

requirements have been satisfied if the legal advisers include such a certification in 

the agreement.  

 

We agree that the duty of legal advice should go beyond simply explaining the 

effects of the agreement. We agree with the Commission’s observations at 

paragraph 6.91. However, we are concerned that the language of any legislation 

should not place an impossibly high burden upon legal advisers. In advising as to the 

advantages and disadvantages of agreements, legal advisers will inevitably be 

constrained by the information provided to them which in these circumstances can 

be quite limited (particularly if there is not much time between the seeking of advice 

and the impending nuptials). Consequently, it is suggested that there be some 

proviso inserted into the legislation after the words “advantages and disadvantages” 

such as “so far as practicable given the information available”.  

 

Furthermore, we do suggest that if a certificate has been included in the agreement 

itself that the requisite legal advice has been provided, that should create a 

presumption that it has been so provided. This is important not only to prevent 

unmeritorious and nuisance claims against legal advisers for failing to give the 

requisite advice, but also to protect the party relying on the agreement. It will provide 

protection because the advice given to the other party ought to be subject to legal 

professional privilege and absent such a certificate contained in the agreement the 

party relying on the agreement may have grave difficulty in proving that the other 

party has received the requisite legal advice, which he may be required to prove 

(under the Commission’s provisional proposals) in order for the agreement to be a 

qualifying nuptial agreement.  

 

 

8.14 JOINT LEGAL ADVICE 
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We ask consultees if they believe that there are any circumstances where the 

statutory requirement for legal advice could be met by having the same lawyer 

advise the two parties. [paragraph 6.104] 

 

We do not consider that there are any circumstances that would justify the parties 

having the same lawyers advise them. 

 

It is vitally important that parties be candid with their lawyers in these situations and 

they may well feel inhibited if their spouses or intended spouses are present. 

Similarly, it is important that the lawyers should be feel uninhibited in giving full and 

frank advice which may not be possible when the proposed agreement may impact 

upon each of the parties in very different ways. 

 

It is acknowledged that a theoretical exception to the general rule of separate legal 

advice might be where both parties are in similar financial situations and are 

completely ad idem as to terms (e.g. two wealthy individuals wishing to protect their 

existing wealth). However, ultimately this should not form an exception to the general 

rule since, in addition to the difficulties in formulating precisely any meaningful 

exception in the legislation, the exception is too theoretical. The reality is that part of 

the role of the lawyers in these situations is to dispel misconceptions. This in turn 

may require some probing questions and an uninhibited exchange between lawyer 

and client. The presence of both parties from the outset not only makes that very 

difficult for both lawyer and client, but also creates an obvious potential for a conflict 

of interest. The far safer option is therefore for each party to have separate lawyers.   

 

8.15 A TIMING REQUIREMENT 

We provisionally propose that, if qualifying nuptial agreements are introduced, 

there should be no timing requirements imposed upon qualifying nuptial 
agreements made before marriage or civil partnership. 
[paragraph 6.112] 
 

We agree that existing contractual doctrines are able to cope with this issue, and that 

the imposition of uniform time limits would be unhelpful . In response to Paragraph 
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6.114 we also feel that no timing requirements are needed in relation to post-nuptial 

agreements. 

 

8.16 THE CONTENT OF THE AGREEMENT 

We seek consultees’ views as to whether, if qualifying nuptial agreements are 

introduced, there should be any further provision, beyond what we have 

already proposed, about either: 

(1) the formation; or 
(2) the content 

of the agreement. 
[paragraph 6.125] 

 

In relation to formation we feel that a requirement of fair process is unnecessary and, 

given that wherever possible, the broader law of contract should inform the formation 

and enforceability of qualifying nuptial agreements, that sufficient protection is 

already to be found in the doctrine of undue influence, as described by Lord Nicholls 

of Birkenhead in Royal Bank of Scotland v Etridge [2001] UKHL 44 at paragraph 6 

 

“6. Undue influence is one of the grounds of relief developed by the courts of equity 

as a court of conscience. The objective is to ensure that the influence of one person 

over another is not abused. In everyday life people constantly seek to influence the 

decisions of others. They seek to persuade those with whom they are dealing to 

enter into transactions, whether great or small. The law has set limits to the means 

properly employable for this purpose. To this end the common law developed a 

principle of duress. Originally this was narrow in its scope, restricted to the more 

blatant forms of physical coercion, such as personal violence. 

7. Here, as elsewhere in the law, equity supplemented the common law. Equity 

extended the reach of the law to other unacceptable forms of persuasion. The law 

will investigate the manner in which the intention to enter into the transaction was 

secured: 'how the intention was produced', in the oft repeated words of Lord Eldon 

LC, from as long ago as 1807 (Huguenin v Baseley 14 Ves 273, 300). If the intention 

was produced by an unacceptable means, the law will not permit the transaction to 

stand. The means used is regarded as an exercise of improper or 'undue' influence, 
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and hence unacceptable, whenever the consent thus procured ought not fairly to be 

treated as the expression of a person's free will.” 

 

Nor would the claim of undue influence appear to be unavailable to a spouse in 

circumstances in which the “unacceptable form of persuasion” was perpetrated not 

by the other spouse, but by friends or family of that spouse. 

 “The doctrine of undue influence is capable of extending to a situation where the 

wrongdoer, for his own reasons, wanted the complainant to deal with a third party.”   

Halsbury’s Laws Vol. 16(2) Title Equity #417.  

 

The only case cited in support of this proposition (brought to the attention of the 

authors by Timothy Scott QC) is Naidoo v Naidu (Times) 1/11/00 (a case in which 

the Judge held that the undue influence of the Claimant’s son in law resulted in her 

entering into a transaction with a third party as a result of the undue influence of her 

son in law). Blackburne J held that “Provided that the transaction was with someone 

in whose favour the wrongdoer could have personal reasons for wanting the 

complainant to deal, the doctrine was capable of applying.” 

 

We therefore respectfully question whether it is right to say (at Paragraph 6.121) that 

there is no similar protection within the broader law of contract. If Naidoo is correctly 

decided, it seems highly relevant to the type of cases discussed at Paragraphs 6.117 

– 6.119.   Moreover, a wider requirement of fairness, going beyond the law of 

contract, would sit uncomfortably with the broader concept of [per paragraph 6.121] 

“…the parties’ ability, as adults, to make their own decisions.” 

Nor are we concerned by the possibility of parties colluding with friends or family in 

an attempt to procure evidence intended to escape the consequences of the 

agreement which they have entered into.  The Courts are familiar with such self-

serving claims (often in ancillary relief proceedings in the context of loans to or from 

family members) and have little difficulty in determining them on their merits. 

 

In relation to content, we take the view that there ought to be no restriction on the 

content of qualifying nuptial agreements and that parties should be free to include 

within them whatever they wish to, subject to the restrictions imposed by the general 
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law of contract, and by the limitations imposed by considerations of public policy (for 

example, attempts to circumvent the operation of child support provisions or to make 

one of the parties dependent on the public purse in the event of the breakdown of 

the parties’ marriage – see below).  Moreover, content ought not to be restricted to 

the financial consequences of the dissolution of the marriage, but rather, parties 

should be encouraged to limit the potential for costly litigation by agreeing to attempt 

alternative dispute resolution (and where possible, the appropriate jurisdiction to 

determine their financial claims on divorce) 

 
8.17 VARIATION 

We provisionally propose that any variation of a qualifying nuptial agreement 

must comply with all the pre-requisites for the formation of a qualifying nuptial 
agreement. 
[paragraph 6.128] 

 

We agree for the reasons set out at Paragraph 6.127. 

 

8.18 PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 
INESCAPABLE PROVISOS 

We provisionally propose that, if qualifying nuptial agreements were 
introduced, they should be able to be varied or set aside by the court to the 

extent that: 

(1) the agreement made insufficient provision for the children of the family; 

and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where that could be 

avoided by the making of an order in ancillary relief. 
[paragraph 7.16] 
 

We agree that these provisions should be explicitly set out in the statute and are 

attracted to the approach of those US jurisdictions that have adopted section 6(b) of 

the Uniform Premarital Agreement Act 1983 



19 

 

“If a provision of a premarital agreement modifies or eliminates spousal support and 

that modification or elimination causes one party to the agreement to be eligible for 

support under a program of public assistance at the time of separation or marital 

dissolution, a court, notwithstanding the terms of the agreement, may require the 

other party to provide support to the extent necessary to avoid that eligibility.” 

 

 

8.19 FURTHER SAFEGUARDS: THE OPTIONS 

We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to 

children and to social security; 

(2) provision for the agreement to be able to be varied or set aside by the court 
on the happening of specified events; 

(3) provision for the agreement to be varied or set aside by the court if it 
produced significant injustice; 

(4) provision for the agreement to be varied or set aside by the court to the 

extent that it failed to meet the parties’ needs and to provide compensation for 
any losses caused by the relationship; 

(5) provision for the agreement to be varied or set aside by the court if it failed 

to meet the parties’ needs, narrowly defined. 
[paragraph 7.65] 
 

Clearly this is one of the major issues to be decided if binding agreements are 

introduced:-  

 

(1) We do not think that a ‘cast-iron’ model is the right approach given 

the probability that this would, in a significant number of cases, 

lead to substantial unfairness. 

   

(2) We do not think that ‘specified events’ route is appropriate.  It is 

unlikely to prove possible to foresee at the outset of a marriage, all 

of the possible events that might justify revision or disapplication of 

an agreement, and any attempt to do so would lead to lengthy 
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agreements and a degree of complexity in the drafting that would 

be unattractive on grounds both of costs and complexity. 

 

 

(3) We are not attracted to the New Zealand model.  Prenuptial 

agreements in New Zealand have been permitted since 1976.  The 

earlier test which permitted setting aside such agreements in 

cases of “injustice” proved insufficiently high a threshold to import 

certainty into the process of entering into and thereafter enforcing 

agreements.  Consequently the Property Relationships 

Amendment Act 2001 introduced a higher test of “serious 

injustice”.  We would be interested to know whether this higher test 

has resulted in the enforcement of a greater number of 

agreements.  We also doubt that a test, whether of “injustice” or 

“serious injustice” would give any certainty of outcome.  Injustice, 

in the context of money on divorce is a chameleon word and takes 

its colour from the attitudes and social mores of the time when it 

comes to be considered.  What the parties – and broader society – 

might regard as perfectly just at the time of entering into the 

agreement might morph into injustice by the time, decades later, 

when they come to divorce – as a comparison of the case law pre 

and post White amply demonstrates.   

 

(4) (4a) Any system in which binding agreements are permitted, 

needs to strike a balance between certainty and the mitigation of 

unfairness. We take the view that the best way to do that is to 

ensure that whatever other arrangements are made for the 

distribution of assets on divorce, it is not possible to contract out – 

completely – of meeting the needs of a spouse, albeit restrictively 

interpreted (and without importing the unnecessary complication of 

augmenting that with separate “heads of damages” for 

compensation).  We agree that the knowledge that this is one 

obligation of uniform application, will ensure that meeting these 
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limited needs will be at the forefront of the draftsman’s mind when 

the agreement is crafted.  But giving primacy to needs – “real 

need” as termed in Radmacher – ought not to equate to meeting 

needs generously interpreted.    Were it otherwise, this model 

(coupled with binding agreements limited to the preservation of 

non-marital property) would do little more than restate the current 

state of the law as we understand it (albeit they would provide 

against the uncertainty of future changes in that law).  We do not 

agree that the meeting of this real need should be time limited (if 

fairness requires real needs to be met, then unfairness will flow 

from identifying an arbitrary time frame during which they are to be 

satisfied).  As to the suggestion that meeting “real need” (model 

4a) rather than need generously interpreted (model 4) is itself, 

unfair, we suggest that this is a product more of exposure to the 

current interpretation of need rather than any intrinsic unfairness, 

and that a requirement to meet “real need” squares the circle 

between giving appropriate weight to the parties’ autonomy, and 

evading the responsibilities that balance that autonomy. 

 

8.20 IDENTIFYING PROPERTY OVER TIME  
 

We provisionally propose that there should be rules that enable property to be 

identified over time, for the purpose of a marital property agreements, and that 

they should set out the consequences of investment in that property by the 

other party or the mixing of that property with property of the other party 
 

We agree that should either model of a qualifying nuptial agreement be adopted, it 

will be necessary to consider carefully whether and how to identify or trace property 

identified in the agreement that may have changed over time.  

 

We have considered a number of possible examples of this (although there are 

many such examples and unlimited situations with subtle but important variations): 
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(c) The property A may be brought into the marriage by the Husband and he is 

keen to exclude that from any future ancillary relief claim. The parties 

execute a qualifying agreement that it is to be so excluded. Five years 

after the marriage the parties decide to build an extension to that property 

and this is funded from monies which come from the Wife. 

 

b) An ISA is brought into the marriage by the Wife. It is excluded from future 

claims from the Husband by a qualifying agreement. Seven years later the ISA is 

realised and the proceeds, together with funds from the Husband, are used to 

purchase a holiday home in Wales which is held in the parties joint names. 

 

c) The Husband brings property A into the marriage and the Wife brings a share 

portfolio of significant value. Each agrees by way of a qualifying agreement to 

exclude their assets from claims by the other. At the time of the marriage the 

Husband was in well paid employment but shortly after the marriage he is made 

redundant and is unable to find alternative employment. Some of the Wife’s shares 

are sold to meet the income needs of the parties (including to maintain property A) 

whereas property A increases in value during the marriage. 

 

We agree that rules will need to be drawn up to enable property to be identified over 

time. This is an important area because without such rules the qualifying agreement 

may be subject to litigation upon divorce and the certainty that the parties had 

intended to achieve will have been diluted. 

 

8.21 We ask consultees to tell us whether they think that such investment or 
mixing should give rise to shared ownership, or to a right to reimbursement. 

 

The driving force behind a wish to exclude certain assets from the sharing exercise 

is that normally such assets are brought into the marriage by one party only e.g. from 

a previous marriage or by way of an inheritance. In the parties’ minds such property 

may be viewed as entirely separate from the marital acquest. 
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If it is recognised that the nature or character of the property is to change, it will 

always be open to the parties to agree a variation of the original agreement to take 

into account the changed circumstances. The concerns expressed as to investment 

or mixing will only occur when, for whatever reason, the parties have not entered into 

a variation of the original agreement. 

 

It seems to us that the preferred model would be that investment or mixing would 

give rise to shared ownership. In other words the agreement would cease to be valid 

in respect of that previously identified asset. That is not to say that the new or 

improved asset would then be shared equally as the court would no doubt take into 

account in the discretionary exercise the contributions that each of the parties had 

made and the intention that lay behind the previous qualifying agreement.  

 

However, the investment or mixing (with no new varied agreement) would itself be 

evidence of a change of the previous intention to keep that asset separate from the 

matrimonial acquest.  

 

A model based on a right to reimbursement might lead to complex and detailed 

litigation of who had contributed what over a number of years to the investment or 

asset. Such litigation may well prove disproportionate and runs counter to the 

broader approach currently taken in assessing contributions under s.25 MCA. 

 
8.22 BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 

(PROVISION FOR FAMIL AND DEPENDANTS) ACT 1975 
 

We provisionally propose that, if qualifying nuptial agreements were 

introduced, it should be possible for them to restrict or modify the ability of 

either party to apply to the court for family provision under the Inheritance 
(Provision for Family and Dependants) Act 1975, save insofar as application is 

made for provision for maintenance (as that term is used in the context of the 

Inheritance (Provision for Family and Dependants) Act 1975. 
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We would give qualified agreement to this proposal, but only if the scope of the 

agreement was limited to deal only with assets that are pre-acquired, gifted or 

inherited. 

 

Whilst we see the clear link between the discretionary exercise undertaken by the 

court on divorce and the discretionary exercise undertaken on death, we do have 

significant reservations that the parties and / or their legal advisors may not 

appreciate or give sufficiently detailed consideration to the very different 

circumstances that will apply in relation to each situation. 

 

Arguably provision on death of a spouse is at least as important as provision on 

divorce. We are concerned that the current consultation document may not have 

considered this area in sufficient depth and, perhaps more importantly, it will be seen 

by the parties as a postscript to the main agreement rather than a matter which 

merits its own careful consideration. 

 

We are also concerned that the quality of legal advice available to the parties may 

vary to a much greater extent than in relation to ancillary relief matters. Most 

ancillary relief practitioners (solicitors and barristers) have no experience in this area. 

Advice may, therefore, be given without the advisor having a sufficient understanding 

of what rights are being contracted away. 

 

There is much force in the argument that if it is possible to contract out of ancillary 

relief claims then it should be possible to do so in relation to claims under the 

Inheritance Act. We agree that similar (but not identical) considerations will apply to 

each. However, a spouse may be keen to protect their assets from a partner who 

marries them and then seeks divorce or whose conduct otherwise brings the 

marriage to an end, but different considerations may apply if the marriage ends due 

to their own death. 

 

In addition it will be important to bear in mind that the financial situation on death is 

not the same as on divorce. On death there is only one partner to provide for 

whereas on divorce there are two. Also death may release assets that are not 
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available during a person’s life time, for example the proceeds of a life insurance 

policy.  

 

Moreover, different solutions may be necessary depending on whether the marriage 

ends through divorce or through death. For example, a spouse may wish to retain a 

property for himself if the marriage ends through divorce but may be content for his 

spouse to retain a life interest if the marriage ends through death. We are concerned 

that the subtlety of the different solutions which may be available will be lost if 

consideration of the Inheritance Act position is effectively a postscript to the 

Matrimonial Causes Act agreement. 

 

It may be that the solution to this difficulty is that there should be a separate 

qualifying agreement to deal with the position on death. This would underline the 

importance of receiving specialist advice in this area which may be from a different 

lawyer considering the situation on divorce. 

 

We would not support an arrangement here where the agreement could deal with all 

assets (whatever the scope of any arrangement in the context of divorce). We 

believe that the complexities of the situation that may arise on death, with only one 

party not two to be supported and where new assets may be released, such as from 

a life insurance policy, would risk too much unfairness in this context. Much less 

unfairness is likely to arise if the agreement was limited to assets pre-acquired, gifted 

or inherited. 

 

We agree however that a qualifying agreement should only, at its height, be able to 

limit a spouse’s claims under the act (to provision required for maintenance) rather 

than entirely extinguish such claims as: 

(a) This is consistent with the overall scheme of the statute; 

(b) It meets the need to preserve a right to apply in cases of need; 

(c) It should ensure that agreements are drafted that are not unfair to one party 

as the other party will need to keep in mind the right to apply under the Act for 

reasonable financial provision for maintenance. 

11th April 2011 
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1. following the decision in Radmacher1, the current law now provides an appropriate forum for the
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2. the current law requires reform to ensure that prenuptial contracts, entered into between adults

who have had legal advice, the benefit of full financial disclosure, suffcient time for contemplation

and have not been put under unfair pressure, are fully binding on the parties; and

3. the current law in relation to financial relief on divorce as a whole requires reform and full

codification with a view to providing parties who marry with greater certainty as to what might

happen in the event of a divorce and, on that basis, there should not be a place for prenuptial

contracts in the law of England and Wales.

Such broad generalisations carry the risk of ignoring some of the refinements emphasised by those of the

team who expressed their views on this subject. A number of those refinements are explained below

under headings appropriate to their broad category.

The existing case law satisfies the requirements for reform

Concern was expressed that by introducing binding prenuptial contracts, the court's ability to exercise

discretion at the end of a marriage, (as currently permitted by paragraph 75 of Radmacher), would be

removed to too great an extent. Although the Court would retain jurisdiction over agreements that did not

meet the formalities of disclosure, timing, etc, the approach to parties who have determinedly refused to

opt-in, would be very different to the Court's approach to parties applying Radmacher principles as they

are today. Maintaining the court's ability to review the terms of a prenuptial contract and weigh them in

the balance, with the presumption being that it would be upheld, was favoured.

le,

It is also worth recording that for some, Radmacher has taken case law too far and that 'magnetic

importance' should instead be the guideline for the manner in which prenuptial agreements should be

treated.

The existing law should be reformed so as to make prenuptial contracts binding

Interestingly, this was the category of response most favoured by more junior members of the

department. Prenuptial agreements were seen by many as being unavoidable and that the juggernaut of

reform could not be stopped. Given that prenuptial agreements were seen to be inevitable, many of the

respondents who fell into this category emphasised the need for there to be sufficient safeguards in

place. Those who supported reform without feeling it inevitable gave the strong impression that they

disagreed with the paternalistic approach taken by the law to date.

Those more senior members of the department who favoured prenuptial contracts generally did so on the

basis that consenting adults, with full legal advice, were always in a position to exercise a choice and that,

similar to taking out life insurance or health cover, prenuptial agreements should form a part of one's

estate planning, reviewable like a wil, for example, on the birth of a first child or retirement. An

expectation that the underlying law should be reformed was, in one respondent's view, naïve and, without

there being an ability to ring fence preacquired or inherited property under the current law, prenuptial

agreements were the only option absent reform.
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Only a few of the respondents commented on the need for any prenuptial contract to be reviewable by a

court in the event of manifest unfairness (e.g. the agreement not meeting needs) or in the event of a

change in circumstances. There was mention of prenuptial agreements being time limited and having

automatic review clauses built in.

The current law in relation to financial relief should be overhauled completely

A significant degree of disquiet was voiced by some who considered prenuptial contracts as being too

easy a way out of the problem posed by the current state of family law. The lack of certainty in the

application of section 25 MCA, particularly in relation to non-matrimonial assets (those preacquired or

inherited) gave huge cause for concern. The law in this area specifically required clarification. The lack

of certainty was deplorable but the road to reform should not, according to this class of respondents, lead

to prenuptial agreements but instead to a scrutiny of a 40 year old statue which has, over that period,

been interpreted according to fashion.

The main reason for resistance to reform on the part of these respondents was that the jurisdiction of the

court to tailor make a solution on divorce would be ousted and unfairness would therefore be inevitable.

Prenuptial agreements went against the ethos and tenet of the existing ancilary relief regime. This was

especially so in circumstances where the law in relation to cohabitation gives no protection to cohabitants

and so, a financial weaker party wil always be in a better position married than unmarried, even where he

or she has signed a manifestly unfair prenuptial agreement in the process. Concern was voiced that

prenuptial agreements would, inevitably, prejudice women who tend to be the financial weaker party and

who will tend to give up work to have children and, by doing so, disadvantage themselves economically.

It was said by one respondent that, for the government to promote the reform of prenuptial agreements

without there being an analysis of the law regarding cohabitation and ancillary relief was deeply cynicaL.

Any other alternatives?

One suggestion was a standardised prenuptial agreement which, for example, excluded non-matrimonial

assets and divided the marital acquest 50/50 with provision for maintenance being reserved but, if

payable, capped at a level, satisfied objective need. This would satisfy a desire to 'opt-out' whilst at the

same time being along sanctioned lines and which would provide a 'bare minimum'.

Having made these general observations, we would like to assist with some more detailed views on the

specific proposals and points raised in your consultation paper.

Qualifying Nuptial Agreements ('QNAs')

Should a new form of qualifying nuptial agreement be introduced, that provides for the financial

consequences of separation, divorce or dissolution and excludes the jurisdiction of the court in

ancilary relief?

In the event that QNAs are introduced, we question whether the black and white approach adopted in the

paper, for either an 'unlimited' version at paragraph 5.56 or a 'narrow model' (encompassing situations
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concerning pre-acquired property, inherited property or gifts) is an unnecessarily restrictive stance. We

suggest that there may be scope for ensuring that the specific statutory factors such as needs and

standard of living are instead enshrined as the foundation of any statutory modeL. In this respect, needs

could be addressed by reference to the equivalent Schedule 1 CA 1989 provision (effectively the result of

Radmacher).

Should the reform of the law relating to marital property agreements be postponed to await a
wider review of the law of ancilary relief?

We agree that the law of ancillary relief requires review. We have already provided a comprehensive

response to your 'Eleventh Programme of Law Reform' in October 2010 setting out a number of detailed

suggestions in this regard. More specifically with regards to the law relating to marital agreements, we

would comment as follows:

1. there should be a legal presumption that properly entered into pre-nuptial agreements would be

effective, provided safeguards (formalities adhered to, disclosure and legal advice (see below)) in

place and importantly needs met (this of course is not dissimilar to Radmacher paras 75 and 76);

2. there should be a presumption that pre-acquired/inherited assets stay with the recipient party

subject to meeting the other party's needs - and marital agreements could therefore be drafted to

reflect that position. With this in mind, the (post Charman2) application of the sharing principle to

all assets across the board, which has created the potential for contracting out of the sharing

principle by entering into a pre-nuptial agreement, should be disapplied;

3. there should be clarity as to (or even removal of) when the principle of 'compensation' might be

said to apply.

Contractual Validity

We generally agree that in order for the concept of a QNA to be at all viable, then certain formalities must

be adhered to and the document must be created as a valid contract.

Signed writing

We agree that the QNA should be in writing and that both parties should have received independent legal

advice.

The Consequences of Failure to Make Disclosure

As to financial disclosure, our view is that the more information and documentation that is available in

support, the better. However in terms of a minimum, it should probably be enough for the stronger party

to provide disclosure in a schedule of assets and income, provided that approach is agreed on the face of

2 Charman v Charman (2007) EWCA Civ 503
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the QNA and there has been appropriate legal advice as to the extent of that disclosure. Perhaps a

clause which states that each party understands they are entitled to full disclosure but are satisfied with

the disclosure they have received, understand that it is in a full but summary form and waive their rights to

any documentary disclosure/further documentary disclosure.

The Effect of Failure to Take Advice

We agree that a marital property agreement should not be treated as such against a party who did not

receive legal advice at the time when it was formed.

A Timing Requirement

As to timing, although your paper proposes the removal of any time limit within which the agreement

should be signed prior to the wedding, we believe that such a requirement provides useful protection to

both parties. It is particularly important to the extent that it addresses the 'duress' point (Le. if the

agreement is signed in the week before the wedding, it is far easier for the weaker party to say that they

were under duress to sign the agreement before the wedding day). Although the three week. timeframe

previously set down is fairly arbitrary, there should be some reasonable time frame including time for

reflection (a month prior to the wedding date?).

Variation of a QNA

In terms of variation, if the Agreement is varied, the same steps as outlined above should be revisited as

for the original agreement.

Prejudice to Children and to the Public Purse: Two Inescapable Provisos

We agree that QNAs which do not make sufficient provision for children of the 
family or would in the

foreseeable future leave one or both parties dependent upon state benefits should always be capable of

being varied by the court.

The protection of needs and compensation

Although this point is not raised in the questions section at the end of the consultation document, we

would like to provide comments on the suggestions set out at paragraph 7.55:

1. we agree that it should be possible for either or both parties' to decide that pre-acquired or
inherited assets would not pass to the other party upon separation;

2. we do not think that it is necessary to specify that an agreement that property recovered by 
one

party in ancilary relief following a previous marriage or civil partnership will not be shared with a

new partner, as this is covered under (1) above;

3. as to the suggestion that an agreement that future profits of a particular business will not be

shared, we believe that this would depend on the circumstances of the case and whether profi

refers to income or capital return/realisation;
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4. we do not believe it would be appropriate for there to be a blanket acceptance of an agreement

that the parties' property will all be non-matrimonial, so that none of it is shared in the event of

divorce or dissolution;

5. as to the suggestion in para 7.56 that 'needs and compensation could be applied to either model'

as a safeguard, we do not agree that this is appropriate for 'compensation' to be used as such a

safeguard as it would create too much uncertainty and room for argument. However we do

favour the application of the needs principle.

Further safeguards: The Options

We believe that the introduction of a 'cast-iron' model imposing no safeguards beyond those relating to

children and to social security, would not be appropriate. However as we have stated in our introduction,

our views on the extent to which the Court should retain overall discretion in relation to marital

agreements differ greatly among the team. There is support for each of the suggestions within the

department.

Identification of Property over time - para 7.75

We agree that there should be rules that enable property to be identified over time. We believe that it

should be possible to set out the consequences of investment in such a property by the non-owning other

party or of the mixing of that property with property of the other party. The development of this concept

with the recognition of a right of reimbursement for any such investment, may be appropriate, depending

on the circumstances and perhaps an approach akin to equity calculation in co-owned property is an

option.

Applications under the Inheritance (Provision for Family and Dependants) Act 1975

In response to your final question, we agree that it should be possible to restrict or modify the ability of

either party to apply to the court for family provision under the Inheritance (Provision for Family and

Dependants) Act 1975.

We trust that this response has been of assistance and we look forward to reading your final

recommendations once you have reviewed the responses.

Yours faithfully

*~Uf.
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Marital Property Agreements 

 
Law Commission Consultation Paper No 198 

 
The Society of Trust and Estate Practitioners (STEP) is the worldwide professional body for 
practitioners in the fields of trusts and estates, executorship and related issues. STEP members 
help families secure their financial future and protect the interests of vulnerable relatives. With 
almost 6,000 members in the UK (and over 16,000 members around the world), STEP promotes 
the highest professional standards through education and training leading to widely respected 
professional qualifications. 
 
STEP welcomes the opportunity to respond to the current Law Commission consultation and this 
response has been prepared by the STEP EU Committee in consultation with STEP’s Cross Border 
Estates Group. STEP EU Committee is composed of representatives of STEP branches across the EU 
member states and our response to the Law Commission consultation has been drafted in the 
context of the EU draft Regulation on Matrimonial Property Regimes (Rome IV) which has recently 
been released. Our response to Consultation Paper No 198 focuses in particular on some of the 
issues it raises for cross border matrimonial agreements. 
 
It does not seem to be appropriate for practitioners primarily concerned with private client and 
succession issues to respond to the inherent problems in England & Wales as to a variation of s25 
of the MCA. However, those matters that touch on the validity or otherwise of an agreement that 
may change property rights on marriage or civil partnership are of great concern to us. 
 
If the Law Commission has the competence to consider some of the EU cross border effects of 
matrimonial agreements, it would also be helpful if it could be made clear that they apply not only 
to marriage, civil partnerships and overseas relationships but also to mixed sex relationships that 
would qualify as overseas relationships if they were between same sex couples. As the EU 
proposal COM(2011) 127/2 makes clear, it is helpful if the property effects of relationships are 
recognised even though a relationship itself may not be.  Accordingly it may well be necessary to 
have different private international law rules for marriages whether mixed or same sex as 
opposed to rules for registered partnerships whether mixed or same sex.  
 
The particular consultation questions to which we would wish to respond are as follows: 
 
 
 
 
 



 

 

 
 
 
Q 8.3 - Contractual validity and public policy - We provisionally propose that for the future an 
agreement made between spouses, before or after marriage or civil partnership, shall not be 
regarded as void, or contrary to public policy, by virtue of the fact that it provides for the 
financial consequences of a future separation, divorce or dissolution.  
 
The proposal that an agreement should not be regarded as void or contrary to public policy is a 
sensible one. However, if this is to be the position, then thought needs to be given to the relevant 
private international law rules. What is to be the relevant connecting factor is not discussed.  
 
If the current edition of Dicey, Morris and Collins is correct, then the relevant applicable law for 
England & Wales may currently be the law of the joint domicile or otherwise the law that is that of 
the intention of the parties or possibly the law of the state with which the marriage is most closely 
connected. In the case of Radmacher v Granatino, for example, the relevant state was probably 
that of Germany as the law impliedly chosen by the parties. 
 
However, EU proposal COM(2011) 126/2 demonstrates that in the majority of the EU the relevant 
connecting factor is likely to be the joint habitual residence or the common nationality or  the law 
of the state with which the marriage is most closely connected, but with choice of law provisions. 
COM(2011) 127/2 states that for a registered partnership as opposed to a marriage, the 
connecting factor is to be that of the place of registration. 
 
If an agreement is void or contrary to public policy under the law of the relevant connecting 
factor, is that to be ignored by England & Wales? One could argue that if an agreement is made in 
English form and valid under English principles then it should always be regarded as not void or 
contrary to public policy. However, comity would suggest that perhaps agreements which are void 
or contrary to public policy under the law of the connecting factor should also be void in England 
& Wales.  
 
Q 8.7 - Contractual validity - we provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, a marital property agreement should not be treated as a qualifying 
nuptial agreement unless it was a valid contract. 
 
The same PIL issues apply as raised in our response to Question 8.3. What is to be the relevant law 
for the contract to establish whether it is a valid contract? The provisions of COM(2011) 126/2 on 
this point could be followed. In particular, limitations on the ability of the parties to choose the 
applicable law might tie in with the COM(2011) 126/2 proposals. Any choice of law should be of 
the relevant internal law and should exclude renvoi. 
 
 
 
 
 
 
 
 



 

 

 
 
 
Questions 8.9 – 8.17 - These questions introduce a series of tests to determine a valid qualifying 
nuptial agreement. 
 
Issues as to validity of form in England and Wales can be set out in relation to Anglo-Welsh 
contracts. No thought appears to be given to non-Anglo-Welsh agreements and if they are valid as 
to local form but not as to Anglo-Welsh form. In Radmacher v Granatino the implication was that a 
contract valid as to local form would also be recognised. The provisions of Rome IV on this issue 
could be followed.  The form should comply with any choice of law but subject to the minimum 
requirement that the agreement should be a document, dated and signed by the parties.  
 
Q 8.20 - Identifying property over time  - We provisionally propose that there should be rules 
that enable property to be identified over time, for the purpose of a marital property 
agreement, and that they should set out the consequences of investment in that property by the 
other party or of the mixing of that property with property of the other party. 
 
This would be most helpful, since these problems already exist, for example, in relation to a 
German regime holding UK property. Similarly, there should be rules that subsequent changes to 
the agreement or to the choice of law should not be retrospective unless specifically chosen by 
the parties. Rules in relation to property over time would be required in order to avoid inadvertent 
retroaction. 
 
Q 8.21 - Identifying property over time - We ask consultees to tell us whether they think that 
such investment or mixing should give rise to shared ownership, or to a right to reimbursement. 
 
Most EU jurisdictions have moved away from rights in rem towards a right to reimbursement. It 
would be sensible to follow this approach and not create a rule of law that divides us from the 
majority of the member states of Europe. 
 
However, some member states, such as the Netherlands, do have property regimes that create 
rights in rem. England & Wales should continue to recognise rights in rem valid under the law of 
another jurisdiction that is validly chosen. It would be unfair if existing regimes that are currently 
recognised on death were amended retrospectively. 
 
Q 8.22 - Binding marital property agreements and The Inheritance (Provision for Family and 
Dependants) Act 1975 - We provisionally propose that, if qualifying nuptial agreements were 
introduced, it should be possible for them to restrict or modify the ability of either party to 
apply to the court for family provision under the Inheritance (Provision for Family and 
Dependants) Act 1975, save insofar as application is made for provision for maintenance (as that 
term is used in the context of the Inheritance (Provision for Family and Dependants) Act 1975). 
 
The interaction of matrimonial agreements and inheritance contracts is difficult. The EU has kept 
the issues in Rome IV and Brussels IV very separate. One would suggest that this is an issue better 
dealt with in the context of the Commission’s Paper 191 (Intestacy and Family Provision Claims on 
Death). In jurisdictions such as Germany, it is very common to have a combined matrimonial and 
inheritance contract. Again, the private international law issues are complex. The inheritance  



 

 

 
 
 
rights should not be limited solely to those under the 1975 Act. If one of the parties dies habitually 
resident in another member state, it is likely to be the succession law of that state that would 
apply. There is no reason why any agreement should not compromise rights under any relevant 
succession law and not merely limited to rights under the 1975 Act.  
 
It is suggested that this is best dealt with by means of a provision such as Article 18 of Brussels IV, 
COM(2009)154 final. 
 
In addition to the questions formally raised in the consultation, STEP would also like to highlight 
the following points: 
   
i. In the light of the proposed EU Regulation on Matrimonial Property COM(2011) 126/2, it is 

clear that primary regime issues such as the protection of the family home are also 
covered. Whilst considering issues regarding matrimonial property, it seems odd not also 
to deal with issues under Anglo-Welsh law equivalent to the primary regime. If a couple 
choose Anglo-Welsh law as applying to their matrimonial property but are living in France, 
is it not appropriate that a spouse should continue to have the protection of the 
Matrimonial Homes Act? Can there be a mechanism for a spouse to be protected from the 
other spouse, mortgaging or otherwise disposing of an interest in the matrimonial home 
against the other’s wishes? 
 

ii. Art 35 COM(2011) 126/2 also deals with issues as to registration and publicity for third 
parties. If parties wish to rely on an agreement under the law of England & Wales, it might 
be thought appropriate that they should also register the agreement with the Family or 
Chancery Divisions.  
 

iii. COM(2011) 126/2 and 127/2 have included careful transitional provisions in Arts 39 and 
35. Thought would need to be given as to the need for transitional provisions if the internal 
and private international law of England & Wales was to be amended. 

 
The above submission was prepared by the STEP EU Committee. 
 
 11th April 2011    
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Marital Property Agreements: Response to Consultation from 
The Relationships Foundation 

 
Relationships Foundation is the think tank for a better connected society. We believe that a good 
society is built on good relationships, from family and community to public service and business. We 
study the effect that culture, business and government have on relationships. We create new ideas for 
strengthening social connections and campaign on issues where relationships are being undermined. 
We train and equip people to think relationally for themselves. 
 
The Law Commission is to be congratulated on a careful, sensitive and wide-ranging 
exploration of the many issues at stake in this potential reform. The majority of the 
consultation demands specialist legal knowledge to inform a useful response, 
knowledge that Relationships Foundation has not brought to bear on this response. 
Instead we wish to raise some broader issues which we hope the Commission, and 
Ministers, will consider in taking these proposals forward. 
 

 An a priori understanding of the value of marriage & civil partnerships, or 
specifically, the value marriage or civil partnership adds compared with 
other forms of couple-relationship (the ‘marriage effect’) would provide a 
useful basis for contemplating reform. Part of that understanding would 
have to look at the impact of this ‘marriage effect’ across socio-economic 
groupings. According to the consultation, proponents of reform point out 
that the current situation is discouraging some couples from getting married. 
However, it also accepts that marital property agreements are likely to be 
used by those ‘whose assets exceed their needs’. Hypothetically, if the 
marriage effect can be matched by money, and is therefore irrelevant to the 
‘wealthy’, then the Commission should be more concerned with the impact 
on the less well off (perhaps in terms of ‘messaging’), than with the couples 
it affects themselves.  

 
 A question that the consultation does not ask is whether the reforms 

reinforce the precedence of the individual over the couple. Nor does it 
explore whether this is a problem. In other words, is the primary identity of a 
spouse as an individual, or as half an incorporated couple? This might be 
without the ambit of the consultation. It grows from a rightly narrow pre-
occupation with marriage and civil partnerships in the law as it stands: as the 
consultation points out, in legal terms the potential sacrifice of half your 
wealth only became part of ‘marriage’ in 2000 under White v White. 
However, such a question is within the ambit of Ministerial responsibility. It 
would have profound implications for a statement such as that made in 
paragraph 1.24, that some property can be ‘non-matrimonial’. 

 
 Because of these considerations, the Government should investigate 

whether, and to what extent there is, a marriage effect. 
 



 

Relationships Foundation is a company limited by guarantee registered in 
England and Wales (no. 5191052) and a registered charity (no. 1106460). 

Registered office: 3 Hooper Street, Cambridge, CB1 2NZ 

 The consultation recognises that the assessment of the reforms must take 
into account the likely impact on marriage and civil partnership take-up, and 
more broadly on family break-down. This is not only a general concern of 
public policy – the Prime Minister has expressed a strong personal 
commitment to marriage and civil partnerships, and to strengthening them. 
Given this commitment, and without prejudice to the final findings of this 
review, it would be strange if the Government brought forward any reforms 
which ran the risk of weakening marriages and civil partnerships. 

 
 Two further thoughts: 

 
o Children are of paramount importance in terms of the impact of 

divorce and dissolution. The response to consultation may therefore 
also want to reflect on any findings from the DWP consultation on 
reforms to child maintenance. 

 
o The consultation does not seem to consider making distinctions 

about the desires behind the marital property agreements: for 
example, should (or could) agreements which protect children from 
former relationships be given a different priority from agreements 
which only seek to protect the net worth of the individual? 

 
For further information, please contact: 
 
Sam Barker,  
Head of Family Policy 
Relationships Foundation 
3 Hooper Street, Cambridge, CB1 2NZ. UK 

 



PRENUPTIAL / ANTENUPTIAL CONTRACTS 
 
1   INTRODUCTION 
 
These notes are being compiled in response to the consultation on the proposed recognition by 
English law of prenuptial contracts.    
 
I view the question from the perspective of a South African notary and attorney who has over the 
years drawn hundreds of antenuptial contracts as they are there known, under two different common 
law and statutory systems.   I shall briefly sketch the legal background of the civil marriage, as 
opposed to the laws relating to Hindu, Moslem or tribal customary marriage.   In passing anyone of 
any race could enter into a civil marriage.   
  
Under Roman-Dutch law the default position on a marriage was that a community of property came 
into being for the couple, and that community estate fell under the marital power of the husband.   
The only way to break that power was by a Court order declaring the man a prodigal, but that was a 
rarity.   Antenuptial contracts normally were entered into to achieve two ends, the removal of the 
marital power and the community of property, so that the wife could have her own separate estate 
and have full contractual capacity to control it.   Commonly a donation of household furnishings 
and furniture to a stated value was made in the contract by the husband to the wife.   This prevented 
these from being seized in execution for the husband's debts.   The underlying assumption was that 
a housewife did not incur significant debt. 
 
This system was reformed by statute in about 1980 by the abolition of the marital power and 
judicial separation, the  restructuring of the community estate and the introduction of the accrual 
system.   The accrual was to some extent based on the French system referred to in the consultation 
as a “community of acquests”. 
Safeguards for the wife and for that matter the husband, were introduced into the community by a 
need for both parties to consent in writing before witnesses to major transactions such as the sale of 
the matrimonial home and pension and large investment decisions.   This was the default regime.   
The community still immediately embraced all assets.   
 
The popularity of antenuptial contracts at all levels of society did not diminish as there were now 
two basic  approaches.   On the one hand the pre-existing complete exclusion of community was 
still common especially for second marriages especially where parties had established and possibly 
large estates and children with expectations, or one or both were in possibly volatile businesses.   
The novelty, the accrual was popular with younger people starting off, as it avoided a real weakness 
of the exclusion where one made money while the other normally the wife did not, which could 
create problems on divorce or death. 
The key elements of the accrual system were that  

 each party had an entirely separate estate that they had full control of; 
 the profits made by the two parties during the marriage until its ending by death or divorce 

were shared on an agreed basis, in practice always equally 
 each party could exclude from the accrual any current or future asset either by value or 

specific reference to it such as shares and loan accounts in company X, or the value of any 
professional partnership.   Any assets acquired from the proceeds of any excluded item were 
also excluded.   Any value excluded was adjusted on the ending of the marriage by the 
relevant inflation over the period of the marriage. 

 There were however two self explanatory statutory exclusions from any accrual: 
inheritances and damages received for personal injuries, which could not therefore be shared 
or plundered. 

 



Within these parameters any form of contract was possible.   The most distinctive ones I recall 
drafting made provision for couples about to emigrate, defining and incorporating the law 
governing the contract;  and very specific ones for business men and women.   It would be possible 
to create contracts that would incorporate religious or customary laws. 
 
It can perhaps be noted that an antenuptial contract was public and was binding against third parties 
provided it was registered.   If not registered it was binding only on the parties.   Similarly 
postnuptial contracts were not recognised or registered and bound again only the parties.   There 
was a two year period when the reforms came in when postnuptial contracts varying prior 
antenuptial contracts were possible on a joint application authorised by an order of the High Court. 
There a primary concern was that all significant creditors agreed to the proposed contract. 
 
The parties to a contract could of course enter into joint enterprises perhaps by joint ownership or 
through a company, but not a partnership as that could defeat the whole object of the exercise. 
 
The effect of these contracts was to greatly simplify divorce negotiations.   Ownership disputes as 
such hardly arose.   Valuation disputes did exist but were seldom insuperable.   It must however at 
this point be noted that no antenuptial contract could affect any liability for maintenance.   This 
under Roman Dutch law made everyone liable to maintain potentially for their lifetime any 
descendant or ascendant by blood, or adoptive child.   You could be sued for maintenance by your 
great-grandmother and if you were unlucky or mean by your grandchild.  Such a claim could be 
made against a deceased estate, but this would not have any influence on the calculation of an 
accrual estate.   On divorce maintenance payments are calculated by the High Court based on the 
relative assets of the two parents their station in life and the child's reasonable expectations for 
example to tertiary education.   Subsequent disputes are dealt with by magistrates' courts.   If no 
award of maintenance is made on divorce no liability to an ex-spouse exists.   A form of insurance 
is sometimes taken out in the form of nominal maintenance to preserve that right.   Strictly speaking 
divorce is a no fault situation, but someone who commits adultery and destroys their marriage has 
no real chance of obtaining maintenance. 
 
The existence of antenuptial contracts and their terms have to be made known on a routine basis.   
For this reason they are executed notarially and a copy registered in the deeds office that is the land 
registry for the area where signed.   Reference to that serves for that registry, and if a party is 
involved in a transaction in another registry a copy is registered there too.   Banks stockbrokers and 
other commercial and credit operations routinely call for them to check the status of married people; 
though the old requirement to check if a woman has contractual capacity has fallen away. 
 
 
RESPONSES TO THE CONSULTATION 
 
Preliminary remarks 
 
As I have not practised in the field of family law in England though I am a solicitor, I cannot claim 
professional expertise in this area.   I am more an educated layman. 
 
From the summary of the existing English case law as reported both here and in the legal press I 
have gained some general impressions.   The presiding judge appears to have a surprisingly wide 
discretion and the distribution of assets seems to be confused with considerations on maintenance.      
Clearly there is room for a settlement where a lump sum or an asset is given for want of liquid cash 
in lieu of maintenance for a fixed or indefinite period, but that should be considered quite separately 
from any division of assets.   The existing refusal to recognise prenuptial contracts seems at best 
romantic or whimsical, at worst perverse, especially where an existing foreign contract exists.   



 
 What this approach seems to ignore is that a marriage is in itself one of the biggest business 
transactions the normal man or woman enters into and it serves as a basis for a lifetime's spending 
on houses vehicles children and holidays.   It seems to me only logical, I hesitate to use the 
overworked term “fair”, to allow two people to enter into a formal agreement setting out how they 
wish to arrange their financial affairs, without having to rely on the discretion of a judge to be able 
to enforce any part of it on divorce.     
 
Within the English legal way each party should be independently advised, but assuming the contract 
is not something of the detail and prolixity of an aristocratic Victorian family trust, that should not 
involve too great a labour.   I would assume that like South African couples they would agree a 
regime which seems fair to both.   If they cannot they are unlikely to marry.   Everyone in my 
immediate family has married with an antenuptial contract.  In my children's cases it happened that 
all the fathers were attorneys so we simply emailed each other drafts and settled them in days.  In 
practice I normally consulted the two together, explained the various aspects, and where necessary 
suggested the best ways to fit their particular circumstances.   As a rule they had a pretty exact idea 
of what they wanted before they arrived and had clearly talked it over with their friends and 
families. 
Such contracts can always be challenged on the usual bases such as duress or fraud, but in real life 
this is a remote possibility, given that the duress has to extend to the marriage ceremony itself which 
has to be open to the public. 
 
Responses to specific points of the consultation 
 
1  Underlying concepts 
 
 The phrase “ancilliary relief” reflects what seems to me to a somewhat blurred concept. This is 
borne out by the sketch of the law leading up to the Radmacher case where you concede that the 
law is uncertain, and disturbingly that expert lawyers cannot guarantee their clients that a prenuptial 
contract will not be disregarded in a divorce trial.   This surely is most undesirable. 
 
It would be more precise to deal with property and maintenance as discrete topics.   Logically the 
property issues which arise from the marriage and any prenuptial contract should be settled first so 
that it is clear who owns what.   After that the questions relating to maintenance can be determined. 
These are:  who is entitled to receive maintenance and from whom;  and what amounts should 
initially be paid and on what terms.   Where there are minor children custody and access clearly 
must be decided before maintenance levels can be set. 
 
 My comments will unless otherwise stated apply equally to marriages and civil partnerships 
 
 I agree that prenuptial contracts should not able to remove or limit either party's liability for 
maintenance to any child or other person, and this aspect need not again be raised. However the 
reciprocal duty of maintenance between spouses which I assume arises on marriage, should lapse on 
divorce unless an order of court is given confirming its continuation.   On death though a claim for 
maintenance should remain in favour of the survivor against the deceased estate. 

 
 

2  Recognition of foreign prenuptial contracts 
 
You rightly remark that Scandinavians would be be startled to find their antenuptial contract 
disregarded if they divorced in England.   So would South Africans who might well regard it as a 
ridiculous exercise of a paternalistic or imperial world view that was not valid even in the most 



overweening period of Victorian self confidence.   An antenuptial contract is crafted to create a 
legal regime for a couple but has to be read and applied with their legal system.   It must be 
assumed unless one or both spouses can prove otherwise that it fairly reflects their intent, and that 
like any other contract it should be adhered to.    I cannot imagine that an English court faced with a 
commercial contract which is clearly subject to say the German BGB, would happily disregard that 
fact and impose English law.   This however is effectively what was done in the Radmacher case.   
As you point out the existing English law is out of step with most European systems.   The results 
are frankly to make a situation uncertain and confused which should be clear and certain. 
 
The simple answer to this is to allow full recognition of any foreign antenuptial contract which is 
valid and binding in terms of the law applicable to it. 
 
What precisely the effects of that contract are, may have to be determined in the course of a divorce 
if the parties disagree.   That can be done fairly simply by obtaining legal opinion from that 
jurisdiction or if that is impossible from a recognised expert witness, either by the parties or the 
court.   The key aspect is to not override the contract but where appropriate to deal with problems 
under the consideration of maintenance.   To override may break up family estates, destroy 
controlling interests in companies or other entities and have other bad long term effects on not just 
the couple but on their families.   Why too should Finns or South Africans have to take into account 
the world view of an English judge some twenty years in the future when getting married? 
 
 
3  Recognition of foreign postnuptial contracts 
 
In contrast I am not persuaded that recognition of these is of an equally compelling nature even 
though logically it should be.   The chief problem that could arise here is that they could notionally 
be used to cheat creditors by for example moving ownership of assets from one spouse to the other, 
even on a serial basis.   For this reason postnuptial contracts were only allowed for a limited period 
of two years in South Africa on authority of the High Court after they had proof of the agreement in 
writing of both spouses and all their major or medium or long term creditors.   Recognition could 
therefore be given on a qualified basis so that the rights of creditors arising prior to the execution of 
the postnuptial contract would not be affected by it save with their consent.   This clearly would be 
more relevant to commercial cases than to divorces but it would be as well to recognise both forms 
of contract for all purposes not just for divorce. 
 
 
4  Needs and sharing 
 
The cases of White, Miller and McFarlane have an interesting but  again rather imprecise approach 
to the problem of equitable distribution of assets on divorce.   In South Africa a similar problem 
arose where a husband married out of community grew wealthy over the course of the marriage 
while the wife with only a donation say of furniture had in her name virtually nothing.   While she 
would with any luck receive high maintenance much of this might be for the children or, if she had 
been at fault in the breakdown of the marriage, she might well get nothing.   In either event her 
contribution to her husband's estate was ignored.   As the divorce law was also being extensively 
revised  the High Court was given discretion to make an equitable division of the two estates.   The 
leading case was one where the wife had initially been her husband's unpaid bookkeeper and helped 
in various ways to build up the business over the years though withdrawing to some extent to raise 
four or five children.    Her contribution was reckoned to be one-third of the whole.   This became 
the starting point for any such calculation which took in the extent of the wife's involvement in any 
enterprise, the loss of any existing or potential career for the wife, and any other relevant factors.   
This did though rarely apply to husbands.   Awards generally were between one quarter and a half. 



 
I would support an area of discretion for the courts to remedy obvious inequities arising from the 
effects of a prenuptial contract but that should not mean that the contract itself is not recognised.   
Such recognition would in fact be the trigger for the use of the discretion.   Conceptually it may be 
best to divide the estates on the basis of a tacit or deemed partnership.   This can recognise any 
contribution made, or the lack of it. 
 
As an aside an accrual form of contract could avoid this whole problem. 
 
 
5  Separation agreements 
 
It is often necessary during a divorce action to have interim arrangements for maintenance.   In 
South Africa this is done by way of an application to court on affidavits on a simplified, cheap  and 
fast procedure.   No provision is made for the distribution of capital assets, as the trial court deals 
with this.   In practice very few divorces go to trial, but are settled between the attorneys.   In nearly 
thirty years I had only one and there the issue was access to a three year old daughter, which was 
refused for good but lurid reasons. 
 
This approach took a needs based approach in order to ensure the wife and children were fed 
clothed and educated at an appropriate level.   A similar approach may be useful in the English 
context to the extent it is not already the case. 
 
In reading your account of the Radmacher case I am struck by some aspects that do not appear to 
have been considered.   Firstly there is no discussion of what if anything the husband did to 
contribute to his wife's estate.    Given that he was employed in what was probably an exacting job 
and then became a full-time student, his contribution was probably marginal if any.   Secondly it is 
not clear how much the wife earned or accumulated during the marriage other than from her 
inheritances.   That should serve as the basis for any calculation of the value of his contribution.   I 
agree thirdly that if he chose to sign a German language contract without a formal translation or 
separate advice, that is his decision and his problem.   In any event I find it hard to credit that with a 
rich German wife he could not understand and speak German to at least conversational fluency.   In 
passing in the Netherlands the traffic police use four languages, and as far as I can recall nearly all 
my relations can speak at least two. 
 
In that case I would view him as well able to earn an high salary, but I would allow say three years 
maintenance for him to finish his Ph D. and  perhaps enough to discharge his debts if reasonably 
incurred.    If there were grounds for a tacit partnership then I would assess the value of his efforts 
and give him that.   I would make no order for costs.   Save for that I would recognise fully the 
prenuptial agreement. 
 
I agree with the proposition put forward in para 3.84.   To make a clean break it is better to legislate. 
 
 
6  Comparable systems 
 
I refer you to my introductory remarks for details of the South African law.   I would though draw 
your attention to a couple of points. 
 
Donations and legacies subject to the exclusion of any community of property and marital power 
are a commonplace, almost a standard, in wills at all levels of society. 
There are two statutory exclusions from any accrual:  inheritances and damages for personal 



injuries.   The first is to discourage gold diggers,  the second to ensure that disabled divorcees are 
not stripped of provision for their care.   The fruits of any such assets and anything acquired with 
them are also excluded. 
 
Lastly maintenance cannot be limited or avoided by any contract. 
 
 
7  Qualifying nuptial contracts 
 
In answer to your query in para 5.69 I am sure that marriage contracts should be introduced, 
preferably with a full freedom to contract subject only to certain limitations of principle. 
 
As regards para 5.72 I think that to await reform of “ancillary relief” will simply condemn this 
initiative to a lingering death.   Rather push on and let that other reform catch up. 
 
The vague and uncertain nature of the concept of ancillary relief does however form the root of 
much of the current muddle.   In essence it has two vital components:  maintenance;  and the 
distribution of assets.   If these two are separated both in law and in the procedural aspects of 
divorce or probate, then real reform is made much easier.   Nuptial contracts which deal with assets 
but not maintenance can be recognised whether foreign or local, and enforced by the courts, without 
preventing proper consideration of the existence and levels of maintenance. 
 
At this point it is necessary to outline what such a contract should contain.   Given the existing 
default position of separate estates with the shadow of judicial discretion exercised on uncertain 
grounds and ambiguous law hanging over any divorce, reform should be directed at the recognition 
of individual autonomy and certainty of outcomes.   The argument that lovebirds will agree to any 
outrageous contract is overstated.   Offhand I can only recall one case of a woman ignoring her 
assets and the total lack of her intended's by not excluding her house from an accrual contract 
thereby giving him half her estate.   It is however impossible to save every fool from his folly. 
 
In passing I notice the occasional indications that nuptial contracts in England may often contain a 
number of specific provisions about individual assets.   This is not a practical approach as after a 
few years the value of those items may bear no relation in real terms to the original, and may well 
have been lost sold or destroyed.   The only practical way to frame such an agreement is to set out a 
simple and clear set of principles.   A South African antenuptial contract is seldom longer than three 
pages and specifics apart from names and status are limited to descriptions of excluded items or 
values.   Statute prescribes the methods of calculations on the ending of the marriage and other 
practical aspects. 
 
As mentioned before inheritances and personal injury damages are excluded from any accrual.   An 
argument could be made for the automatic exclusion of assets owned prior to the marriage but even 
if that was done there would be a need to record the value of those or to identify them accurately to 
enable say the executor in thirty years time to be able to have a realistic chance of making the 
accrual calculations.   Generally especially where there is a disparity in wealth existing assets are 
definitely excluded.   Professional partnerships are normally excluded to protect the other partners 
against the ruinous effect of the death of a partner's wife or husband, when they would have to pay 
half the value of the partnership share to the deceased estate.   Company shareholdings are excluded 
to prevent among other inconveniences the loss of control.     
 
In the case of older people with significant estates especially with children from prior marriages a 
total exclusion of community and accrual is agreed.   If later they chose to sell their houses and buy 
 



a bigger they could do so in undivided half shares which stay theirs on death as there is no 
survivorship rule. 
 
Basically I think the English should be given the legal structure that will allow them to contract out 
of the current position into either a form of accrual or a form of community with a minimum of 
restriction on how these should be structured. To do this reform legislation should be introduced as 
soon as possible, with I would hope a disentangling of ancillary relief. 
 
 
8  Formalities 
 
It is in my view essential that there be a certain level of formality - see para 6.56.   Two aspects are 
basic:  that the agreement be in writing and that it be recorded in a public office of record so that it 
cannot be lost or its terms later disputed or forged.   In South Africa it is signed before a notary and 
two witnesses, after which one copy is registered in the local deeds office and another is held in the 
notary's protocol which passes into the national archives.   There a notary is a practising attorney, 
unlike say Belgium where he is a state official, but the consultation is normally with both parties as 
there is no perceived conflict of interest.   If either seemed to have any qualms they would be told 
they could consult their own attorney.   If there was a real conflict I would have had to withdraw 
entirely, but this never happened. 
 
It seems self evident that the contract must be valid – see para 6.47 
 
As regards disclosure, in SA the system was structured to encourage disclosure.   If no contract was 
executed there was immediate and full community.   If there was total exclusion of community the 
question did not arise.   Anything not disclosed in an accrual contract and excluded fell within the 
accrual and would advantage the ignorant.   I would suggest that any English contractual regime be 
structured so that any failure to disclose operate to the disadvantage of the party not disclosing.   To 
the extent that a contract should not have any influence on either maintenance or status some of the 
need for full disclosure is reduced.   This is relevant to interim or long term maintenance.   I would 
not regard a failure of exact disclosure with valuations as a ground for voiding a contract, if it is in 
fact necessary, but it could serve as a basis for rectification. - see para 6.74 
 
Returning to the execution of a qualifying nuptial contract in England, I suggest that it be in writing 
signed by each party or their agent authorised in writing witnessed by a solicitor.  I do not think 
however it is vital to have two legal advisers especially if there is a waiver of advice – see para 
6.104.    I suggest too that the dates of birth of the parties be recorded and their status.   Preferably 
there will be one document but I can see no objection in principle to two substantially identical 
documents.   Registration could notionally take place at the court of protection but given their fees 
and delays I would suggest the land registry for the area in which execution takes place.    
 
Execution of prenuptial contracts must by definition take place before the marriage but registration 
should take place within say ninety days of execution.   I can see no purpose in having a deadline 
for execution at some point prior to marriage – see para 6.112.   Why create another deadline which 
could derail the wedding?   It simply adds to the general pre-wedding drama to no advantage.   
Most people organise themselves in good time, though I did once execute a contract on a Saturday 
afternoon an hour before the ceremony, surrounded by two hostile families.  
 
As regards consideration I suggest that none be needed to make the contract binding.    This is not 
really appropriate, and in any event in my view consideration exists largely in the eye of the judge. 
 
The need for independent legal advice for each party is a more open question.   This is the English 



tradition and it does have positive value.    It would however be interesting to find out how many 
parties would understand the whole or any of ancillary relief after it was explained to them.   Ideally 
it should be possible to have a system simple enough for the layman to understand.   People also 
will tend to read up on the topic or discuss it with family and friends, and may well not want  or 
need advice.   Waiver should therefore be possible but it would be prudent to insert then a clear 
statement of that waiver in the body of the contract, and for the solicitor witnessing to certify that 
advice was declined, simply to avoid a later challenge so making for greater certainty.   The public 
will not be amused to find the contract can easily be overturned. 
 
I agree that the contract can be attacked on the grounds of duress etc.   The only material 
misrepresentation that occurs to me is a failure to disclose an existing marriage.    Actual undue 
influence can be used but deemed influence will be very difficult to prove especially in a 
postnuptial situation.   As any policeman who has dealt with domestic disputes can tell you the 
internal dynamics of even the most ordinary marriage can be very strange to anyone else, and as a 
rule there are no corroborating witnesses.   It may be simplest to disregard this ground. 
 
One important regulation is to place the contracts on public record so that creditors can be 
informed. 
 
If postnuptial contracts are to exist then it is only logical that they should follow the same 
requirements as prenuptials especially if they are to vary a pre-existing contract.   There should be 
disclosure of earlier contracts and cross references made in the land registry,together with consents 
by any affected mortgagee etc – see para 6.128 
 
 
Effects of contracts 
 
The problem underlying much of the discussion in this section is that it is wrestling with the 
problems created by the ancillary relief regime in its current muddled form.   If it is not possible for 
a nuptial contract to deal with issues of maintenance and status and any provisions in any such are 
disregarded then the contract can be recognised and enforced on a cast iron basis.   There is then 
certainty for the parties who can and will organise their lives and finances around it .   To disregard 
foreign contracts is absurd:  they should definitely be put in force for all save maintenance 
provisions.   I am against the imposition of sunset clauses  
 
The interpretation of foreign contracts and marital regimes can be done by the courts, though they 
might be a bit puzzled by the laws on the refund of lobolo cattle in polygamous customary unions 
 
I agree that all four suggestions for content in para 7.55 should be adopted. There could be a 
statutory provision to ensure that the household expenses shall be borne by each party in the ratio of 
their disposable incomes. 
 
I agree with the first proposal in para 7.65 but not the others. 
 
The identification of assets excluded from community or accrual is in fact quite simple if the parties 
keep a narrative of the asset and its replacements over the years and for example keep cash proceeds 
in their own account as opposed to say the joint household account.   If they use proceeds in a joint 
venture like a holiday beach hut then each owns a specific share. See paras 7.75/6. 
 
 
    D N WADE  11 APRIL 2011 
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RESPONSE TO LAW COMMISSION CONSULTATION ON 

MARITAL PROPERTY AGREEMENTS 
 

 
1. The Historic Houses Association (HHA) has an interest, and locus, in this 
consultation because: 
 

i. The 1,500 historic houses, castles and gardens in the membership of the HHA 
throughout the UK constitute a hugely significant part of Britain’s unique, privately 
owned heritage, and are owned, in very many cases, by people who are married 

ii. It is in the interests not only of the families who  live in these historic places, but also 
the nation as a whole, that historic houses, their historic contents and surrounding 
landscapes remain as entities, because it is the lived in character of these places, and 
the continued presence of their historic contents (art, ceramics and other objects, wall 
and floor coverings, furniture, archives) that makes historic houses, castles and 
gardens so attractive, and the most cited reason for tourists to visit our shores 

iii. The 500 or so HHA properties open to the public attract 14 million visitors a year; 
HHA houses, castles and gardens host 300,000 educational visits; HHA properties 
support the employment of at least 30,000 people, and their tourism activities alone 
inject at least £1.6 billion into the wider economy, through related activities (such as 
retail in the surrounding area) as well as through the gate 

iv. The viability, as well as the historic character, of historic houses, depends upon the 
estate being kept together; this objective is as important as ever in owners’ decisions 
on securing the succession of their properties 

v. Owners of historic houses see their own tenure as being but one link in a continuing 
chain, to maintain the house, its contents and land and, if possible, to enhance its 
character through improvements or acquisitions.  They rarely wish to sell or otherwise 
dispose of the property 

vi. However, the costs of maintaining Britain’s historic houses are high, and increasing.  
Despite spending £140 million per year on maintenance, HHA owners have seen the 
backlog of urgent repairs at their houses grow by 50% from 2003 to 2009, from 
£260m to £390m; 

vii. 1 in 8 owners has had to sell a work of art in the last ten years to fund major repairs; 
once valuable contents are dispersed from historic houses they rarely return, and the 
cultural value of the property, and its interest to visitors, declines if contents have to 
be sold or the estate diminished. 

 
2. We therefore approach this consultation from the perspective of the scope for marital 
property agreements (MPAs) to support the long term conservation of the integrity of these 
unique and much loved historic places. 



 
 
3. The consultation has been drafted in the light of the Radmacher v Granatino case.  It 
is welcome because it opens up the possibility of marriage partners being able to agree in 
advance of a marriage – or in principle afterwards – that there may be property in the 
ownership of either party, such as a historic house and some or all of its historic contents, that 
is not part of the marriage and to “ring fence” it in a binding MPA.  The purpose for an MPA 
in these circumstances would be to secure the future integrity and, it is hoped viability, of the 
historic property for the reasons set out in paragraph 1 above. 
 
4. The HHA notes, and is glad that it is also noted in the consultation, that there is 
international precedent for MPAs, with safeguards, not least to ensure that each party goes 
into an MPA properly advised and with their eyes open. 
 
5. We note, and do not disagree with, the points made by the Commission as context for 
the consultation, namely: 
 

 That MPAs, which are voluntary, would not materially affect the institution of 
marriage, one way or the other 

 Reform would bring welcome certainty for some couples and would not change the 
probable outcome for the majority of couples 

 There is a need for safeguards, such as a requirement to take legal advice 
 There should be certain formal requirements for an MPA to be treated as a qualifying 

nuptial agreement, as follows: 
o Principles of contract law should apply, such as proper understanding of the 

nature of the draft MPA, agreement by both parties to be bound by it and fair 
representation of the terms 

o Other safeguards: agreements to be in writing; full and frank disclosure unless 
both sides waive that;  

 There should not be time limits on the signing of an MPA   
 MPAs should not be allowed to force a spouse onto state benefits, where resources 

exist to avert that 
 
6. Having expressed clear support for the principle of creating the possibility of binding 
MPAs, the HHA’s response to the main questions in the consultation is set out below.  This is 
not intended to be a detailed, legal analysis, but an assessment of the probable effect of 
possible proposals for the long term future of Britain’s unique privately owned heritage.  The 
letters attached to the questions are our own.  
 
(a) Should couples be able to enter into a binding agreement (an MPA) not to seek ancillary 
relief in the event of divorce or dissolution? – i.e. the principle.   Yes, for the reasons given 
above 
 
(b) Should MPAs be able to encompass all of a couple’s property or to contain only terms 
relating to pre-acquired, gifted or inherited property?  We believe the law would be simpler 
if all property could be included, bearing in mind that there will be safeguards, as set 
out in paragraph 5 above.   
 
(c) Should there be any circumstances in which the court might nevertheless have a role to 
play?  We accept that courts should have discretion, to be used only when necessary, to 



set aside an MPA if it decided either (i) that the terms of the MPA would leave one 
party short of their reasonable financial needs - but in doing so the court should 
recognise where the parties had reached agreement, including on pre-acquired, gifted 
or inherited assets; (ii) that the terms of the MPA would prejudice the legitimate needs 
of the children; or (ii) that the MPA had not been reached with the safeguards required. 
 
(d) Should MPAs be required to provide for the needs of children?  Essentially yes.  And 
MPAs should be able to cover the issue of future inheritances   
 
(e) Should other restrictions be imposed?  The Commission feels that there would be no need 
for any other restrictions only if MPAs were limited to pre-acquired, gifted and inherited 
property (otherwise restrictions might be needed to avoid agreements that would bring a 
materially different outcome from one that a court might currently prescribe).  No. We do 
not agree.  See (b), (c) and (d) above. 
 
(f) Should an MPA cease to be enforceable on the birth of a child, even if that outcome were 
anticipated in the agreement, unless it were renegotiated?  No.  Rather, we think that MPAs 
should cater for the birth of children. 
 
(g) Should there be a safeguard of “manifest unfairness”?  So far as our response is 
concerned, this is covered in (c) above 
 
(h) Should courts still be able to require a distribution of assets, beyond the MPA, to meet the 
reasonable needs of each party, above the minimum to avert recourse to state benefits?  Yes, 
and see (c) above.  The HHA notes that where a particular MPA is limited to pre-
acquired, gifted or inherited property, the problem of its failing to provide for such 
needs is very unlikely to arise. 
 
  
Historic Houses Association 
April 2011 



 

It is a truth universally accepted that……money equals power.  Even in the sanctity 
of holy matrimony the wealthier spouse will invariably wield greater power and 
thereby become the more equal spouse.  

 

If one accepts the definition of marriage to be: “An equal partnership between equals, 
where each contributes, as best he/she can, towards the common best interest of the 
family” then it follows that the matrimonial regime most conducive to the attainment of 
these principles is the “community property partnership of acquests” which involves the 
immediate and automatic joint ownership of property from marriage onwards.  
 
Couples who chose to opt out of this default regime must do so with caution.  
 

SEE. M.T. v J.-Y.T, 2008 Supreme Court of Canada 2008 S.C.R. 781 

http://www.canlii.org/eliisa/highlight.do?text=unequal+partition&language=en&searc
hTitle=Canada+%28federal%29&path=/en/ca/scc/doc/2008/2008scc50/2008scc50.h
tml 
 
 
The immediate aspect of community property is vital because it equalizes the playing 
field between spouses from the first day of marriage. And where the economically 
inferior spouse, usually the woman, knows her rights, she is more likely to invoke them.  
“It is my turn to decide how we allocate our discretionary income, honey, remember we 
are under community property regime!” 
 
 
The immediate aspect of community property takes on more importance in  cases where 
one of the spouses, usually the woman,  focuses her time on home and children , while 
the other spouse is free to continue to increase his career/ business  opportunities .  In 
these cases his income has now become the sole income for the family. By giving up paid 
income, the wife/mother, has also given up bargaining power within the marriage.  
Unless, she is under the community property regime, she will find herself at the mercy 
of the sole breadwinner’s whims.  In the event that she is lucky in finding herself 
married to a benevolent dictator, the final analysis will show that she is still at his 
mercy, in that he will hold the power i.e.; (money) to change his disposition at any given 
time! Unless, she has carefully negotiated the terms of her marriage contract (pre-nup). 
 
 
The immediate aspect of community property regime will undoubtedly be perceived as 
an undesirable regime to the prospective spouse who; 1) is economically superior and 
wants to remain that way (money=power) AND/OR   2) Who has obligations towards 
pre-existing business partners (usually siblings/parents) and never intends (hidden 
agenda) to treat the marriage as an economic partnership; i.e. he will spend all his time, 
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talent and money on non-matrimonial assets.  In these cases, he will ask to opt out of 
the community property regime in favor of Separate as to property regime.  This is 
usually done a mere days before the wedding, after most wedding  expenses have been 
incurred, and usually there will not be time for independent legal counsel, nor for full 
and complete financial disclosure and even less time for full fledged negotiations. 
 
In Quebec this is the rule rather than the exception.  Most pre-nuptials are signed before 
a notary; without full financial disclosure, without full fledged negotiations, mere days 
before the wedding.  History has shown these contracts will have an adverse impact on 
women, and particularly, women who have become the primary caregiver for the 
children of the marriage. These contracts are currently being upheld by Quebec family 
law courts even though one can clearly see that the best economic interest of the 
children has not been served.  It is not in the best economic interest of the children to 
lose an economically viable parent; which is what invariably happens under the separate 
as to property regime; unless it is carefully negotiated pre-nuptials and renegotiated 
throughout the marriage.  
 
Still it remains very unromantic to carefully negotiate a contract before 
marriage…unless ……it becomes a legal requirement!  ‘Honey, we have to get 
independent lawyers, it’s the law!” “Honey we have to submit full financial disclosure – 
tax assessments, tax returns for the past three years,  a written comparative financial 
analysis of both matrimonial regimes under different scenarios for the future,  it’s the 
law!”  “Honey we have to complete these requirements before the wedding invitations 
are sent out, it’s the law!”  “Honey we have to renegotiate our matrimonial regime due to 
the birth of a child, or a significant change in circumstances, it’s the law!”   
 These legal requirements would go long way in ensuring that both parties understand 
what is expected of them in matrimony and would also serve to build into the contracts 
a certain degree of fairness.  
 
 
If a prospective spouse finds he is unable to accept these conditions, perhaps he is not 
ready for marriage, as previously defined, or perhaps he has not met ‘ the one.’  In either 
case he should not venture into holy matrimony, as he will undoubtedly end up a 
statistic.  
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
How does one value her contribution within the home?  Some have suggested 
“replacement cost” versus “opportunity cost” versus “surviving value”. 
;http://www.economica.ca/ew09_1p2.htm) 
 
 
If one is to maintain the principles of spousal equality within a marriage then it follows 
that “surviving value” approach is the single method most in line with this principle.   
 
 
SEE .; Vanasse v Seguin 2008 canlii 35922 Ontario Supreme court 
http://www.canlii.org/eliisa/highlight.do?text=%22SURVIVING+VALUE%22&languag
e=en&searchTitle=Ontario&path=/en/on/onsc/doc/2008/2008canlii35922/2008canli
i35922.html 
 
SEE.; Kerr v Baranow 2011 SCC 10 
http://www.canlii.org/eliisa/highlight.do?text=KERR&language=en&searchTitle=Cana
da+%28federal%29&path=/en/ca/scc/doc/2011/2011scc10/2011scc10.html 
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About Mills & Reeve LLP

Mills & Reeve LLP has the largest team of family lawyers in the country with offices

nationally across England: Birmingham. Cambridge, Leeds. London, Manchester and

Norwich, However, our geographical locations belie the fact that we act for clients based

across the country and internationally. We are regarded as market leaders, being highly

rated in both of the leading legal directories: Chambers and Legal 500. Our international

expertise is reflected in four of our solicitors being IAML fellows, with David Salter currently

holding the post of IAML President.

All of our solicitors are experienced in divorce and ancillary relief law; certain lawyers have

particular expertise in international matters, cases involving trusts and family businesses and

we have seen an increasing demand for our skills in relation to pre- and post-marital

agreements. Further, many of our solicitors are trained mediators or collaborative lawyers.

We regularly act for wealthy individuals with cross-jurisdictional assets and work with our tax

and trusts colleagues in providing extensive wealth planning and wealth protection advice.

Introductory comments

We welcome the opportunity to comment on the Law Commission’s proposals. The current

law relating to marital agreements, which can cause real practical problems for clients, is

ripe for statutory reform. We welcome the Law Commission’s attempt to create a single,

coherent body of law in this field.

In particular we support:

• clarity being brought to this area of law; and

• the strengthening of individuals’ autonomy in allowing couples to come to an

agreement regarding the division of finances and property in the event of a divorce

and for that agreement to be adhered to by the courts of England and Wales.

However we are concerned that:

• there has been no substantive link to the overall review of ancillary relief:

• consideration is being given to proposals that would allow parties to enter into a

marital property agreement without having first taken independent legal advice: and
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• consideration is being given to limiting marital property agreements to pre-acquired

assets only.

As practitioners dealing with marital property agreements on a day-to-day basis, we have

concentrated our responses to those questions which we feel we can comment on with our

direct, practical experience; consequently we have not addressed all of the Law

Commission’s questions.

Response to questions

8.3 We provisionally propose that for the future an agreement made between spouses,

before or after marriage or civil partnership, shall not be regarded as void, or contrary

to public policy, by virtue of the fact that it provides for the financial consequences of

a future separation, divorce or dissolution.

We agree.

8.4 Should a new form of qualifying nuptial agreement be introduced, that provides

for the financial consequences of separation, divorce or dissolution and excludes the

jurisdiction of the court in ancillary relief?

We agree subject to clarity being provided as to what can and cannot be included in such an

agreement as well as clarification as to the proposed safeguards it is intended be adopted.

8.5 If so, should such agreements be able to contain only terms relating to pre

acquired, gifted or inherited property?

It is our experience that the majority of those couples who have or wish to have a marital

property agreement do so against a background of pre-acquired, gifted or inherited property.

It is often the case that wealthy parents, who are considering passing money down to the

next generation (for example, shares in a family business or a family farm> are keen for that

next generation to enter into marital property agreements either pre- or post-marriage to

ensure that the “family money” or business is kept within the blood line to bring benefit to,

and be inherited by, future generations.

However, our experience also demonstrates that limiting marital property agreements in this

way, so that they can only protect pre-acquired, gifted or inherited assets, may be too

restrictive, Our extensive experience shows that are other examples of situations in which a

restrictive approach to marital property agreements would not necessarily help couples
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agree an arrangement that they think is appropriate and fair. These examples include the

following

The new business

Take an example in which one party, for instance the woman, has pre-acquired,

inherited wealth (such as a valuable house and a share portfolio) and her fiancé has

no valuable capital assets as at the date of the marriage save that he is planning to

set up a business. As at the date of the marriage the man’s business idea has no

capital value but he is confident that it will be very successful during the lifetime of

the marriage. As they contemplate a pre-marital property agreement, the “deal” they

may have in mind is that on divorce the woman should keep her pre-acquired capital

assets and the man should keep the business and the fruits of it.

The proposal that a qualifying nuptial agreement should be limited to pre-acquired,

gifted or inherited property would not seem to us to enable these parties to have the

agreement that they would want.

2 Income as a “capital” asset

Take an example of a young couple who are contemplating a pre-marital agreement.

The woman has substantial pre-acquired assets which would more than provide for

her housing on divorce as well as providing her with some income. The man has no

capital but is a professional who has trained hard for many years; just at the time of

the marriage, his career is about to take off. This could well apply to a solicitor who

is about to become a partner in a law firm. The man regards his “pre-acquired” asset

to be his current and future income stream that he has paid for and worked hard for

over a number of years before the marriage. The “deal” they may have in mind is

that the woman keeps her pre-acquired capital assets and the man keeps whatever

assets are built up during the marriage from his income, together with that income

itself at the time of a divorce i.e. there be no spousal periodical payments order.

The proposal being considered by the Law Commission would not enable this couple

to achieve what they are planning to do. Limiting the scope of qualifying nuptial

agreements to only certain types of capital is too restrictive when most cases will

involve some other capital or income elements.
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8.6 Should the reform of the law relating to marital property agreements be postponed

to await a wider review of the law of ancillary relief?

Our practical experience indicates that those clients who are keen to pursue a marital

agreement do so in part because of the uncertainties of the current law relating to ancillary

relief and also because of the vagaries of and risks attached to litigation which they wish to

avoid. There is a public perception that ancillary relief law is unpredictable and subject to

too much judicial discretion. We accept that a wholesale review of ancillary relief is a major

undertaking; however, introducing certainty and fairness into the underlying law will benefit

the majority of divorcing clients. A root and branch review and reform of ancillary relief law

would:

• provide the opportunity to give clarity and certainty to more people than just those

contemplating a marital property agreement: and

• ensure that reform of the law relating to marital property agreements fitted in to the

bigger picture of ancillary relief law.

We are concerned that introducing laws that provide for qualifying nuptial agreements

relating only to pre-acquired, gifted and inherited wealth bolsters the concept of non—

matrimonial property without tackling the bigger issue which is the relevance of and

distinction between matrimonial and non-matrimonial property. However, we accept that in

the vast majority of financial proceedings across the country, whether property is matrimonial

or non-matrimonial is an irrelevancy as most cases come down to “needs”, It remains the

case that, although more couples are investigating marital property agreements, it is still only

a small proportion of divorcing couples that have a marital agreement and usually only those

who are wealthy.

In an ideal world, we do believe that it would be better for the public at large if there was a

full review of ancillary relief law either before or at the same time as a review of the law on

marital agreements. However, we accept that both on a practical and political level, such a

review is unlikely to happen within the next few years. Reforming the law to make certain

qualifying nuptial settlements binding would bring clarity to one part of ancillary relief law and

we would welcome this.

8.7 We provisionally propose that, in the event that qualifying nuptial agreements are

introduced, a marital property agreement should not be treated as a qualifying nuptial

agreement unless it was a valid contract.
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We agree.

8.9 We provisionally propose that, in the event that qualifying nuptial agreements are

introduced, it should be a requirement that they be made in writing and signed by the

parties. Do consultees agree?

We agree.

8.10 We provisionally propose that, in the event that qualifying nuptial agreements are

introduced, a marital property agreement shall not be treated as a qualifying nuptial

agreement unless the party against whom it is sought to be enforced received, at the

time of the making of the agreement, material full and frank disclosure of the other

party’s financial situation.

We agree that a system akin to the Australian model as outlined in the Law Commission’s

proposals could well provide a practical solution to this issue. As described by the Law

Commission, this system would allow the parties to judge for themselves what disclosure

was relevant for their circumstances. Provided that both parties had legal advice (and

effectively that the provision of legal advice acted as a safeguard) we see this as a practical

and realistic approach to disclosure.

Our practical experience confirms that financial disclosure at the outset of any negotiations is

an essential ingredient of any fairly made agreement; whether it is a marital property

agreement or not, without disclosure, the parties do not know the extent of what they are

foregoing under any agreement. If marital property agreements are to be encouraged and

enforced, and statutory rights to be foregone, then parties need to be in a position to make

as fully informed a decision as possible. However, as we address below, we accept that this

important principle should not be misused.

8.11 We ask consultees whether parties should be able to waive their rights to

disclosure.

As legal advisers, we agree with the comment within the Law Commission’s proposals that

attempting to advise a couple on a financial agreement without financial disclosure is

“operating blindly’. Whilst we do not believe that allowing parties to waive their rights to

disclosure should be permitted. we accept that a measure of realism is required. We

support the introduction of a system akin to that operating in Australia which would ensure

disclosure was focused on that which was material to that being dealt with in the marital
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property agreement. It is undoubtedly costs which are at the forefront of most clients minds

when dealing with marital property agreements and focussing disclosure in this way, would,

we anticipate, help minimise the costs associated with negotiating a marital property

agreement.

&1 2 We provisionally propose that, if qualifying nuptial agreements are introduced, a

marital property agreement should not be treated as such against a party who did not

receive legal advice at the time when it was formed.

We agree. Furthermore, we believe there is considerable scope for legal advisers to be

more creative about the way in which such advice is given. Our experience has found that

clients find using the collaborative law model not only a good way to be advised upon a

marital property agreement but also an excellent way of negotiating its terms.

8.13 We provisionally propose that in order to prove that legal advice has been given

it shall be necessary to show that the lawyer advised the party against whom the

agreement is sought to be enforced about:

(1) the effect of the agreement on the rights of that party; and

(2) the advantages and disadvantages, at the time that the advice was provided, to

that party of making the agreement.

Again, we believe that the Australian model referred to offers a practical way forward. Given

some of the other recommendations within the Law Commission’s consultation paper, it

appears that the need for an objective third party legal adviser to be involved in the process

is necessary to act, at the very least, as a safeguard and check.

We believe it is important for the legal advice to go further than a solicitor merely being a

“neutral information hub”. Conventional professional guidance is that clients should be given

clear written advice about a possible marital agreement and its likely consequences.

Currently, it is particularly perceived that the risk in entering into a marital property

agreement arises from forecasting which agreements are likely to withstand a subsequent

challenge, and which are not. Doing so not only involves making an assessment of the

current facts and — more difficult — likely future circumstances, but also (a) analysing the

extent to and circumstances in which marital agreements are legally binding today, and (b)

considering and, so far as possible, advising whether they may foreseeably become so in

the future. On the Law Commission’s proposals, it may well remain the case that a degree
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of “forecasting” will be required. There then arises the separate issue of whether a family

lawyer should advise his or her client to enter into a marital property agreement.

Clients tend to be focused on their current circumstances and, particularly when advising on

a marital agreements, much of the time is spent asking clients to think about reality-testing

the proposed agreement against future eventualities: for example, would they feel the

agreement was still fair if at the time of the notional future divorce one of the parties had

given up work to look after children or one of the parties had a chronic but as yet unforeseen

illness that meant they could not work.

8.14 We ask consultees if they believe that there are any circumstances where the

statutory requirement for legal advice could be met by having the same lawyer advise

the two parties.

The answer to this question very much depends upon the what information or advice it is felt

that parties to a marital agreement should receive. If it is proposed that the parties will only

need information about the law in relation to pre-marital agreements together with only a

broad analysis of the issues that will need to be considered, then it would then it would be

possible to have parties attend a meeting together, perhaps akin to the newly introduced

Mediation Information and Assessment meetings. However, if, as we believe should be the

case, parties should receive full and independent advice before signing such an agreement

then this should be from independent lawyers even if that is in, for example, a collaborative

process.

8.15 We provisionally propose that, if qualifying nuptial agreements are introduced,

there should be no timing requirements imposed upon qualifying nuptial agreements

made before marriage or civil partnership. Do consultees agree?

Our experience is that couples do not appreciate the time that is required to negotiate and

draft a pre-marital agreement. The rationale for introducing any buffer period is to reduce

the risk that the agreement is negotiated and made at a time when the proximity of the

marriage might cloud the emotions and, more importantly, the judgment of the parties.

Agreements which are being negotiated at the last minute only serve to cause the parties

stress, perhaps putting one party under pressure to accept a clause they are uncomfortable

with, exacerbate acrimony (particularly if it is the family of one party who is keen to see the

pre-marital agreement concluded) and escalate the costs. For practical reasons therefore it

would undoubtedly be helpful for there to be some active encouragement for the parties to
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discuss, negotiate and conclude their pre-marital agreement in good time; however, we take

account of the Law Commission’s conclusions that there is scant evidence to suggest that

no timing requirements lead to injustice, pressure or unfairness.

8.16 We seek consultees’ views as to whether, if qualifying nuptial agreements are

introduced, there should be any further provision, beyond what we have already

proposed, about either:

(1) the formation; or

(2) the content of the agreement.

We have addressed this above.

8.17 We provisionally propose that any variation of a qualifying nuptial agreement

must comply with all the pre-requisites for the formation of a qualifying nuptial

agreement.

We agree.

8.18 We provisionally propose that, if qualifying nuptial agreements were introduced,

they should be able to be varied or set aside by the court to the extent that:

(1) the agreement made insufficient provision for the children of the family; andlor

(2) the agreement left, or would in the foreseeable future leave, one or both parties

dependent upon state benefits in circumstances where that could be avoided by the

making of an order in ancillary relief.

We largely agree.

We believe that an agreement should not be binding if enforcing it would cause hardship to

either party or to any child of the family. The proposed provisions would provide a fair

degree of protection for the benefit of any children as would the ability for a party, on behalf

of a child, to bring financial claims under Schedule 1 Children Act 1989 which would, of

course. be unable to be excluded by virtue of a marital property agreement.

The question remains though as what the appropriate level of “insufficient provision’ or

hardship should be (i.e. at what point would the court interfere with a qualifying nuptial
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agreement) and how any phrase along these lines would be interpreted in accordance with

the current understanding of concepts such as sharing, compensation, needs and fairness.

In particular, the standard at (2) above is a very low threshold, and certainly seems lower

than the traditional assessment of “needs” in ancillary relief cases. The judgment of the

Supreme Court in Radmacher leaves practitioners with some uncertainty under the current

law as to whether it is “needs” (as usually assessed under case law> or a yet to be precisely

defined “predicament of real need” as stated at paragraph 81 of the judgment.

If there is to be an absolute minimum provision, it will be important to be absolutely clear

what that minimum provision is. Whilst we agree that it should certainly be no less than

state benefit level, we wonder whether, given the reference to the standard of living during

the marriage in section 25 Matrimonial Causes Act 1973 and the ancillary relief case law on

the assessment of “needs”, it would be more appropriate and consistent for the test to be

one of “needs” rather than state benefits.

8.22 We provisionally propose that, if qualifying nuptial agreements were introduced,

it should be possible for them to restrict or modify the ability of either party to apply

to the court for family provision under the Inheritance (Provision for Family and

Dependants) Act 1975, save insofar as application is made for provision for

maintenance (as that term is used in the context of the Inheritance (Provision for

Family and Dependants) Act 1975). Do consultees agree?

We agree with the arguments put forward by the Law Commission that marital property

agreements could exclude family provision under the Inheritance (Provision for Family and

DeDendents) Act 1975 in the limited circumstances of “maintenance”.
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The Law Commission  
Consultation paper no 198 

MARITAL PROPERTY AGREEMENTS 

A RESPONSE FROM THE MISSION AND PUBLIC AFFAIRS 
COUNCIL OF THE CHURCH OF ENGLAND  

1. The Church of England welcomes the opportunity to respond to the consultation 
paper on marital property agreements.   

2. The Mission & Public Affairs Council of the Church of England is the body 
responsible for overseeing research and comment on social and political issues on 
behalf of the Church.  The Council comprises a representative group of bishops, 
clergy and lay people with interest and expertise in the relevant areas, and reports 
to the General Synod through the Archbishops’ Council. 

Introduction 
3. The Church of England is concerned about the place and importance of marriage 

both in society and as reflected in law. All parishioners have a right to be married 
in their parish church and over 50, 000 couples a year marry according to the rites 
of the Church of England having had some preparation for their marriage. We 
fully support initiatives that encourage couples to think carefully about the 
implications and possible consequences of their marrying and these proposals 
represent an extreme outcome of such discussions. Should marital agreements 
become more commonplace, this topic is bound to arise in pastoral interviews. 
Therefore we are grateful for the opportunity to respond to this consultation.  

4. It is important to the Church’s understanding of its role in marriage that the legal 
framework is consistent with a Christian understanding of marriage. This includes 
an acknowledgement that marriage is a public institution as well as having private 
import and so we would not wish to see any reforms which encouraged an 
understanding of marriage as merely a private contractual arrangement consisting 
of whatever elements a couple choose for themselves.  

5. It is also important to us that law protects the most vulnerable so our response in 
assessing possible changes to the law is whether they will genuinely correct 
injustices without at the same time downgrading, or creating disincentives to, 
marriage.  

6. Notwithstanding our concerns, we accept that pre-nuptial and post-nuptial 
agreements are already part of the legal landscape particularly since the Supreme 
Court’s judgment in Oct 2010 that courts should give effect to nuptial agreements 
‘unless in the circumstances prevailing it would not be fair to hold the parties to 
their agreement1’. However we agree with Lady Hale in her dissenting view, that 
the question as to how free a couple may be in negotiating the status of marriage 
that they enter into, might be more appropriately decided by Parliament, with the 
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help of the Law Commission, set up for this purpose2. Therefore we welcome this 
consultation. 

7. Not all the consultation questions are appropriate for a body like the church to 
answer and so we have concentrated on those that impact on understandings of 
marriage itself and those which refer to protecting the vulnerable.  

Consultation questions 

Impact assessment 
8. The Law Commission asks for consideration of any potential impact of the current 

law or of reform of the law relating to marital property agreements. For the 
Church of England, the primary concerns are about the impact on the principle 
and meaning of marriage   

9. In its judgement3 in Oct 2010 the Supreme Court set aside as ‘obsolete’ a legal 
doctrine that had undergirded court rulings up until now, namely that a pre-nuptial 
agreement which anticipated a future separation of the couple was void and 
contrary to public policy, thus pre-empting discussion of the policy itself. 
However the Law Commission notes that this change of doctrine was obiter to the 
Supreme Court’s judgment and seeks responses as to whether this change of 
doctrine should stand.  

10. Although it can be argued that what is done is done and there is no prospect of 
getting back to the pre-October 2010 state of the law, it is still worth considering 
what might have been lost. We also consider that it is important that there is an 
opportunity for wider discussions of the policy that had been in place even if it is 
unlikely that the situation will be reversed.  

11. As the Law Commission points out (para 1.6), there have been three distinct 
policy concerns about marital property agreements, which were met by the 
prevailing legal doctrine. One, that it is not possible to contract out of one’s 
responsibilities to one’s children, is not under consideration by this consultation 
and has not been affected by the Supreme Court judgment. We agree that this 
should be the approach.   

12. The other two deserve consideration. The first concerns the impact of pre-nuptial 
agreements on the intention of marriage as lifelong: “till death us do part”. The 
second concerns the impact of property agreements on the commitment to share: 
“all that I am I give to you and all that I have I share with you”.  

13. Historically the legal doctrine was only directed towards the first concern, and 
coexisted with various forms of property agreement which did not envisage 
dissolution. More recently, as the practice of dissolving marriages has increased, 
the role of the courts in enforcing a regime of fair distribution of shared property 
has also assumed a much greater importance. To the second of these concerns we 
return a little later in considering the further questions of the Law Commission.   It 
is the first concern that raises the greater difficulties over the change of doctrine 
which could now be seen as being out of step with the Church’s understanding of 
marriage.  
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14. It would appear that the intention to provide for the circumstance of divorce is 
simply inconsistent with the intention implied in entering a marriage:  to be in 
partnership “so long as you both shall live”.   Christian traditions which have 
allowed the possibility of divorce (with whatever reluctance) have done so on the 
understanding that a dissolved marriage was, and any further marriage will be, 
undertaken as a lifelong commitment. 

15. A great deal of the courts’ thinking about dissolution, not only about the status of 
property agreements but about the principles of fairness which apply to ancillary 
relief in general, is founded on the notion of a lifelong partnership that has been 
frustrated.   The law’s traditional defence of the principle of lifelong intention was 
fairly peremptory:  it refused to recognise any act which might throw doubt on the 
intention to marry lawfully and freely expressed. 

16. However it is understandable that a refusal to take note of marital property 
agreements has proved, in practice, difficult for the courts to sustain. Given the 
growth in popularity of such contracts and the use of them in other legal 
jurisdictions, it is perhaps inevitable that courts should have begun to notice them 
simply as a factual element in the situations before them and should refer to their 
terms as a way of making the couple partly answerable for whatever ‘fair’ 
settlement the court was minded to impose.  

17. It can also be argued that the well-publicised doctrines of fairness followed by the 
courts in the wake of White v. White (2000) might encourage some married 
persons or people entering marriage to view divorce proceedings as a promising 
financial speculation. This would, in our mind, be an abuse of marriage and its 
lifelong nature.  

18. We also acknowledge that there has been some anxiety among solicitors about 
their inability to give their clients an indication of how a court might settle their 
affairs and that this could lead to unnecessary expense and conflict.   

19. As has already been mentioned, the Church of England has (albeit with regret) 
acknowledged the possibility of divorce. The Church of England has also accepted 
that, in certain circumstances, a divorced person may enter into further marriage.  
However the Winchester Report, advising the Church in 2000 on the question of 
the marriage in church of divorced couples, laid great stress on the importance of 
establishing a proper pastoral practice in such cases. This would include a careful 
discussion and acknowledgement by the couple of the responsibilities, financial as 
well as practical, to children from previous marriages and dependents which will 
affect the new marriage. We accept that there might be a place for the formalising 
of such discussion, firstly in wills but perhaps in addition, in a marital contract. 

20. For these reasons we accept that reform of the current law should be 
considered.  

21. Anyone entering marriage, however responsibly, does so with two perspectives.   
On the one hand, there is the perspective of practical reason, which intends to 
form a lifelong union and proposes to be loyal and, indeed, happy in that union.   
There is, on the other hand, the perspective of observational reason which 
registers the objective and sober fact that not all such unions realise their lifelong 
intention and not all who contract them are either loyal or happy.   When a couple 
responds to the objective hazards of marriage by making an agreement for 
handling the contingency of breakdown, it is clearly possible that their conditional 



intention in respect of that contingency may corrupt the intention to form a 
lifelong marriage. But this may not always be the case.  

22. In the context of all the risks that confront a couple setting out on a marriage, 
breakdown may appear as merely one among a number of contingencies which 
need to be provided against because they could not be dealt with by agreement 
when they arose.   A testimentary provision for the event of one partner’s death 
does not mean that the other party has any plans in that regard; a provision for the 
event of madness or incompetence on the part of one party does not bring that 
within the practical purposes of either.   

23. The slippery aspect of these analogies, of course, is that marriage breakdown, 
when it occurs, is not so wholly involuntary an event as either of these.   It is 
reached by a series of voluntary acts on the part of one or both partners.   Yet from 
the point of view of a couple seriously intending to marry it may not appear as a 
practical matter at all.   

24. From the perspective of a couple, a future dissolution may be no more than one of 
those things which have to be provided against in general terms but no more part 
of what they envisage in planning their lives than is death or madness.    And that 
is the point at issue here:  such agreements may be innocent of corrupting the 
intention; and some kinds of agreements may look more innocent than others.    

25. The question must be, should there be no further reform of the law, following the 
ruling on Radmacher v. Granatino, whether the door swings wide open to admit 
any agreement whatever, rendering more or less obsolete the courts’ current 
doctrines of fairness, or whether the opening created by the ruling is filled by a 
form of agreement based on principles coherent with the existing law.   Exploring 
the dimensions of such a development is the primary thrust of the Commission’s 
Consultation. 

Contractual validity and public policy 
26. The Law Commission’s second question is whether marital agreements are 

contrary to public policy.  

27. The traditional legal doctrine, that a contract governing the contingencies of 
divorce was immoral and therefore unenforceable, can be thought to have been 
too undiscriminating. But it did safeguard the central point in the doctrine of 
marriage as held both in church and state and therefore public policy.  

28. It is important, then, for the coherence of the regulation of marriage as an 
institution that no agreement in conjunction with marriage should be recognised 
which of its nature frustrates the act of marriage as a lifelong undertaking and 
we would not agree with any legal doctrine which reflected an understanding of 
the lifelong nature of marriage as ‘obsolete’.  We would also argue against 
marital contracts becoming the norm. 

29. However we do accept that there may be some kinds of agreements which may be 
consistent with the intention of marriage as lifelong and we will consider those in 
due course.  



Qualifying nuptial agreements 
30. We return to the second policy concern, the impact of property agreements on the 

commitment to share, “all that I am I give to you, and all that I have I share with 
you”.  

31. Radmacher v. Granatino did not remove matrimonial property agreements from 
the scope of the courts’ review.   However, by stating that they should in general 
be respected and leaving the circumstances in which their terms might be varied 
vague, it stacked the cards against any court that was minded to impose its own 
views in defiance of one.  We are therefore asked whether a new form of 
qualifying nuptial agreement should be introduced which provides for the 
financial consequences of separation and excludes the jurisdiction of the court in 
giving ancillary relief.    Although such a proposal would go beyond what the 
Supreme Court has done formally, materially it could have the effect of limiting 
the scope of the ruling.    

32. Whereas the present situation is that, following the Supreme Court ruling, 
agreements cannot be quite certain of being effective but are always very likely to 
be so, under the proposals of the Law Commission agreements may be certain of 
being effective, but only if they conform to the requirements laid down for them.   
This offers at least the possibility of shaping the potentially shapeless results of 
Radmacher v. Granatino, making it clear that a green light given to property 
agreements does not mean that a couple is free to plan whatever enters their heads 
while contemplating taking their marriage-vows.    

33. For that reason a provision to regulate such agreements is to be encouraged, 
the more so if Parliament provides, through legislation, precision about the 
kinds of agreement that would be acceptable.    From what we have said already 
it will be clear that we would favour agreements that treat the contingency of 
divorce as merely one among a range of risks against which provision is made and 
that did not make divorce more likely.     

34. Following on from this, we are asked if such agreements should be confined to 
terms relating to pre-acquired, gifted or inherited property. 

35. The second concern we identified at the outset about marital property agreements 
was that they could appear to qualify the principle of a total sharing of life.   To 
share life with a marriage partner is to share the resources for life which each 
brings to the marriage.   To hold some resources back and fence those off behind a 
“non-matrimonial” stockade could seem incompatible with this.    

36. On the other hand, to share resources for life also implies sharing the 
responsibilities which each partner brings to the marriage.    An agreement 
between the couple as to how those responsibilities are to be handled (such as we 
mentioned in para 17) can perfectly well be undertaken in the spirit of sharing a 
common burden.       

37. Those who marry do not always, or even often, marry without existing 
commitments, and the recognition that there are such commitments seems the 
most straightforwardly non-frustrating qualification to the promise, “all that I have 
I share with you”. 

38. What property owned by one partner to a marriage can plausibly be separated off 
from the general matrimonial wealth?   The most plausible answer is:  property 



associated in some way with responsibilities for others, including children from 
former marriages and for wider interests.    

39. In ancillary relief the courts are confined to considering the relative position of the 
couple and their children, so that the possibility always arises that important wider 
interests may be ignored.   An opportunity to demarcate these interests by legal 
agreement from any subsequent valuation of the matrimonial estate may be 
wholly appropriate, and if these agreements take the opportunity to provide for 
their management in general, not merely for the hypothetical question of a 
dissolution, that is all for the good.   There could be other legal ways to protect 
these interests, of course, but it is not inappropriate that matrimonial law, too, 
should formally recognise them.    

40. We favour a clean line confining non-matrimonial property to what one party 
holds prior to the marriage and would support a narrower model of agreement as 
laid out in 5.56 rather than allowing agreements which were unlimited in the 
scope of their financial terms or that were speculative as to future wealth.  

41. We think it, therefore, desirable that agreements defining non-matrimonial 
property should be confined to property acquired before the marriage, inherited 
before the marriage or given to either party before the marriage.  

42. The current law, as we understand it, following the Supreme Court’s ruling, is that 
agreements to which the courts will normally now give effect are not confined to 
‘non-matrimonial assets’. We regret this and would favour confining the 
application of matrimonial agreements to non-matrimonial property.   

 

Prejudice to children and to the public purse and binding marital 
agreements and the Inheritance (Provision for Family and 
Dependants) Act 1975 
43. The Commission proposes to give effect to these agreements by a general 

restriction on the power of the court to vary them in ancillary relief except where 
(i) there is insufficient provision for the children of the family, or (ii) the 
application of the agreement would leave one or both parties dependent on the 
state.   It also proposes to restrict the power of either party to apply for provision 
under the Inheritance Act 1975, except where that is necessary for maintenance.   

44.  We assume that the phrase “children of the family”, as in other legal contexts, has 
the technical sense that includes not only children of the marriage but any 
dependent children in the home. As an increasing number of marriages are second 
marriages and second marriages more likely to end in divorce, this is increasingly 
the case.  

45. We believe it necessary that the court should have that degree of scope for 
intervention.  We think it worth raising the question whether the court should also 
have power to vary the agreement to meet the needs of any dependent child of 
either party, whether a “child of the family” or not, e.g. a child who has been 
brought up by another member of the family or a previous partner, but with a 
partner’s financial support, or a child who lives permanently in an institution of 
care.    



Further safeguards 
46. The Commission considers that further opportunities may be needed for the 

court to intervene, and raises a number of possible headings under which this 
might be done:  lapse of time, specific unanticipated events, failure to provide 
compensation or to provide for needs etc.     

47. We agree with the Commission’s general assumption that the more strictly non-
matrimonial assets are defined, the less scope the courts need to override 
agreements about them.   And since a strict definition is what the Church would 
most favour, it follows that we would not feel the need for further discretion.    

48. If, however, our preferred restrictions of the scope of agreements were not 
adopted, in that event we should wish for the court to have a wide discretion in 
response to lapse of time and change of circumstance.   The division of the 
property of a marriage has to respond to the situation on the ground at the time of 
the dissolution.   No prior agreement will have had that situation clearly in view.    

49. We should also wish the court to have discretion to provide for the needs of both 
parties, narrowly interpreted. Most marital agreements up until now have referred 
to marriages of wealthy couples where there is enough money to provide for both 
parties’ needs. Should marital agreements become more commonplace then these 
might be drawn up by couples who do not have enough to provide for the other’s 
needs without dipping into non-matrimonial assets if they divorce. However it is 
our view that, as the Law Commission states, ancillary relief is based on an 
assumption that by entering into a marriage spouses become responsible for each 
other’s needs and that responsibility continues after the termination of the 
relationship. .  

Contractual validity, signed writing, failure to disclosure, the 
consequences of failure to disclosure, failure to take advice, joint 
legal advice and timing 
50. The Law Commission then asks a set of questions which refer to protecting the 

vulnerable, the naïve and the ignorant.  

51. Our view is the same as the law at present: that people should not be bound by 
marital agreements that they have been pressurised into or tricked into signing. 
The agreements should be valid contracts, based on honest and correct facts and 
only signed after taking separate advice.  

Conclusion 
52. In conclusion then, it is important to the Church of England’s understanding of its 

role in marriage that the legal framework is consistent with a Christian 
understanding of marriage. Marriage has a status and a meaning beyond which 
a couple may decide for themselves. Whilst we accept that marital agreements 
have already become part of the legal landscape, we welcome the Law 
Commission’s consultation as part of a wider discussion about what reforms and 
safeguards might be necessary.  

53. It is important to the Church that no agreement in conjunction with marriage 
should be recognised which of its nature frustrates the act of marriage as a 



lifelong undertaking or which impacts on a commitment to share within a 
marriage.  

54. Given that marital agreements have been decided to not be against public policy, a 
provision to regulate on what kind of agreements would be acceptable is to be 
encouraged. We would favour agreements that were confined to non-
matrimonial property held by either party before the marriage and that they 
should be valid contracts, based on honest and correct facts which are only 
signed after taking separate advice.  

Dr Philip Giddings  
Chair of the MPA Council, Church of England  

April 2011 
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MARITAL PROPERTY AGREEMENTS: Law Commission Consultation paper 

The Family Group of the Board of Deputies of British Jews has considered the consultation document 
and responds in particular to paragraph 8.16 (the content of the agreement). 

Background 

Most Jews marrying in the UK have a combined wedding ceremony satisfying both religious and civil 
law.  It is however possible for Jews to have an entirely civil or entirely religious marriage.  In addition 
to a civil marriage certificate, the parties will receive a religious marriage document called the Ketubah, 
which belongs to the wife.  This document is signed by two Jewish witnesses to the marriage.  It will 
need to be produced upon application for a religious divorce (“get”).  A Jewish divorce is a consensual 
document dissolving the marriage.  The process is administered by the Beth Din (a religious court).  
Traditionally the get may only be granted by the husband to the wife who in turn accepts it.  It is a 
formal document written on the instructions of the husband.  After the giving and receiving of a get 
both parties are free to marry again in a Jewish ceremony. 

If a married Jewish woman who does not have a get has children by another Jewish man (even after a 
previous Jewish marriage has been dissolved civilly) those children will have the status of mamzer and 
will suffer considerable problems when it comes to their marriage and are very limited in their choice of 
partner.   

It is of utmost importance that a Jewish woman, especially one of child bearing age going through 
divorce proceedings, should have both a civil divorce and a get.  This is because if a wife does not 
apply for one at the same time as a civil divorce, the husband may not be then willing to grant one or 
he may be un-contactable or have lost mental impairment as it is vital that he has the capacity to 
voluntarily grant a get.  There is no remedy to any of these situations in Jewish law.  

It is for the man to voluntarily give the get and the woman to receive it.  This process can be initiated 
before the commencement of civil divorce proceedings but can only be written and finalised once the 
parties are separated.   

In England and Wales, since the Divorce (Religious Marriages) Act 2002 added section 10(A) to the 
Matrimonial Causes Act 1973 (and in Scotland, the Family Law (Scotland) Act 2006 added a new 
section 3A to the divorce (Scotland) 1976), the court has discretion to prevent the granting of a final 
civil decree of divorce until confirmation that the formalities for dissolving the religious marriage have 
been completed.  Confirmation is required from the appropriate Beth Din of the applicant’s choice.  

At the time of writing no other religious group has afforded itself of the benefits of the Divorce 
(Religious Marriages) Act 2002.   

There is no data collected either by the Jewish community nor the court system to monitor the number 
of such applications but it is accepted by practitioners that the new section 10(A) has acted as an 
effective deterrent to those parties who refused to give or receive a get .  However is it not foolproof.  

Accordingly other routes have been explored.  This includes cross undertakings to give and receive a 
Get as part of a financial consent order (or in Scotland the minute of agreement). 

Current use of pre-marital agreements 

Another route that has been considered and partially implemented both here and in Israel, is the use 
of a specific pre-nuptial agreement. To date the take up rate of the enclosed document has been 
somewhat limited in the United Kingdom because of the civil legal status of marital property 
agreements. 

Enclosed is the current version of such a document from the Court of the Chief Rabbi. This is not a 
document upon which each party has independent legal advice as it is traditionally discussed with a 
Rabbi and the couple in good time before the marriage as part of a marital education programme.  
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This draft is a mutual agreement to cooperate with the requests of the Beth Din and has been checked 
to ensure that it does not compel ( in a Jewish legal sense) the delivering and accepting of the get. 

Sadly, at the end of a marriage the agreeing to give or receive a get can used as a bargaining chip 
either to extract higher or lower maintenance or capital provisions or to impact upon child contact 
issues.  Whilst it is possible for wives to be recalcitrant, in these conflicts the husband’s tend to have 
greater power because ultimately it is they who must voluntarily issue the get and if they withhold it for 
a lengthy time this can affect a woman’s future childbearing prospects.  

In Israel, there is no separation between religion and state in all Jewish marriages and divorces are 
performed in accordance with Jewish law (“Halacha”), which dictates that neither the man or the 
woman can remarry until a divorce is complete, marital property agreements have been drafted far 
wider than the example enclosed. Such drafts, of which we could produce a copy, can set clear 
timelines for such arrangements and attaching economic sanctions if one side refuses to complete the 
religious divorce within the time period. 

It should be noted that a number of extremely influential Israeli Rabbi’s and heads of Rabbinical courts 
are sceptical or do not accept marital property agreements because they believe they are forbidden by 
halacha.  One objection is that they may not have legal weight because the husband and wife would 
never have honestly taken into consideration at the time of signing the document the possibility of a 
divorce (notwithstanding the fact that under Jewish law there is no expectation that a marriage is a 
union for life), consequently an agreement to give a get in the future may be considered a conditional 
commitment or promise but the person may have no real intention of keeping it.  This is described in 
Jewish law as an asmachta and is considered invalid. 

Another concern is that the husband who gives his wife a get having signed a pre marital agreement in 
such a format where they are economic sanctions, is considered as being coerced to give the divorce 
against his will which makes the get null and void.  

The Family Law Group believes that if marital property agreements were to become binding in English 
civil law, that non financial assurances/recitals (religious - giving/receiving a get or recitals reflecting 
the parties expectations as to how children might be educated religiously) could usefully create the 
opportunity to discuss such matters ( an educational benefit to both parties prior to marriage) or add to 
the commitment to address the dissolution of the religious marriage .  

The Group accepts with the statements at paras 1.35 and 1.36 page 10 of the Paper ( that such 
agreements could or should impose more or less protection by virtue of their race or membership of a 
faith group as this would be discriminatory). 

 

Family Law Group 

The Board of Deputies of British Jews 

11 April 2011 
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1 IFB and the family business sector 

The Institute for Family Business (IFB) is an independent, not-for-profit, politically neutral, 
membership association which supports the UK family-owned business sector through 
Representation, Education and Research. There are currently over 200 IFB members companies, 
whom together account for more than £40 billion in turnover. 
 
Studies have consistently demonstrated the importance of the family business sector - research on 
the UK family business sector, conducted for the IFB by Capital Economics, estimates that: 
 
· Family firms account for 65% of private sector enterprises in the UK economy - 3 million 
businesses 
 
· Family firms account for over 40% of private sector employment, providing jobs to 9.5 million 
people one job in three throughout the UK 
 
· Family businesses account for over 30% of national GDP1

2 Introduction 

 
 

As the IFB stated in its submission to the Law Commission in May 2010: “There is considerable 
uncertainty in the UK regarding the potential impact of marital breakdown on the family business.  
Owners who are either planning to marry, who are already married or who are separating face 
uncertainty in terms of the division of assets, and this can potentially have a knock on effect on the 
business.  
 
For many family business owners their assets are made up in part or totally by shares inherited in a 
family company. Typically shares are in a private company and as such are not normally traded and 
therefore not easily saleable. Furthermore any liquidity call from shareholders will often have the 
effect of requiring the business to distribute cash. For many private firms this can have serious 
negative consequences on the ongoing strength of the company, possibly having negative effect on 
investment and employment.  
 
To manage the associated risks many owners are keen to adopt strategies to minimise the impact of 
marital breakdown potentially rebounding on the family company. For this reason families are 
increasingly adopting an unofficial policy of requiring marrying family members to establish 
prenuptial agreements. These agreements typically will pay particular attention to the treatment of 
inherited assets that are brought into the marriage. The pre-marital agreement will seek to exclude 
such assets from the shared pool of assets that would be divided in the event of separation, 
establishing a form of “firewall” in order to protect the business against a possible cash call.”  
 
The problem for family businesses is that the property is the family’s, both legally and emotionally.  

The IFB believes that family businesses are special property. It is the integrity of the business that the 
family is trying to protect.  
                                                           
1  “The UK Family Business Sector”, (IFB survey, London, 2008) 

 



 
 

The IFB is concerned that the law of ancillary relief is uncertain. Family businesses are treated 
differently on a case by case basis. This lack of certainty means that family businesses enter into 
matrimony uncertain as to what would happen to the business assets in the event of a divorce. 
Marital Property Agreements are an attempt to provide that certainty. This certainty should not 
otherwise, outside the context of special property, prejudice the rights to ancillary relief.  

In civil law systems some states operate matrimonial property regimes whereby only matrimonial 
property is shared on divorce unless the couple have opted to share all property. 

Where a business is involved, the implications of the end of a relationship can be very serious 
possibly resulting in the business being damaged affecting operational continuity and employment in 
the organisation.  

3 Recommendation (see also May 2010 IFB submission) 

4 Response to the provisional proposals and consultation questions 

The IFB believes that marital agreements should become legally binding.  

CONTRACTUAL VALIDITY AND PUBLIC POLICY 

8.3 We provisionally propose that for the future an agreement made between spouses, before 
or after marriage or civil partnership, shall not be regarded as void, or contrary to public 
policy, by virtue of the fact that it provides for the financial consequences of a future 
separation, divorce or dissolution.  

QUALIFYING NUPTIAL AGREEMENTS 

The IFB agrees with this provisional proposal. 

8.4 Should a new form of qualifying nuptial agreement be introduced, that provides for the 
financial consequences of separation, divorce or dissolution and excludes the jurisdiction of 
the court in ancillary relief? 

8.5  If so, should such agreements be able to contain only terms relating to preacquired, 
gifted or inherited property? 

The IFB believes that the qualifying nuptial agreement should be introduced. This could 
provide greater clarity in future instances involving separation, divorce or dissolution. 
However, such a qualifying agreement should not invalidate agreements that have already 
been entered into. 

8.6  Should the reform of the law relating to marital property agreements be postponed 
to await a wider review of the law of ancillary relief? 

The IFB agrees with the caveat explained in answer to 8.20 below.  

CONTRACTUAL VALIDITY 

The IFB disagrees with this. 

8.7  We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, a marital property agreement should not be treated as a qualifying nuptial 
agreement unless it was a valid contract. 



 
 

8.8  Do consultees think that the law relating to undue influence would require reform, for 
qualifying nuptial agreements only, in order to ensure that they were not too readily challenged or 
overturned? 

The IFB agrees with this provisional proposal. 

SIGNED WRITING 

The IFB agrees that the law may need to be examined in this area. The IFB particularly draws the 
Law Commission’s attention to the law of manifest disadvantage in regard to these issues.  

8.9  We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, it should be a requirement that they be made in writing and signed by the parties. 

THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 

The IFB agrees with this provisional proposal.  

8.10  We provisionally propose that, in the event that qualifying nuptial agreements are 
introduced, a marital property agreement shall not be treated as a qualifying nuptial agreement 
unless the party against whom it is sought to be enforced received, at the time of the making of the 
agreement, material full and frank disclosure of the other party’s financial situation. 

8.11  We ask consultees whether parties should be able to waive their rights to disclosure. 

The IFB disagrees with this provisional proposal. Parties should be able to waive their rights to 
disclosure. Consenting adults should be able to make contractual arrangements as they see fit 
subject to the safeguards as listed below. 

THE EFFECT OF FAILURE TO TAKE ADVICE 

The IFB agrees for the reasons stated above.  

8.12  We provisionally propose that, if qualifying nuptial agreements are introduced, a marital 
property agreement should not be treated as such against a party who did not receive legal advice at 
the time when it was formed. 

8.13  We provisionally propose that in order to prove that legal advice has been given it shall be 
necessary to show that the lawyer advised the party against whom the agreement is sought to be 
enforced about: 

The IFB agrees with this provisional proposal.  

(1) the effect of the agreement on the rights of that party; and 

(2) the advantages and disadvantages, at the time that the advice was provided, to that party of 
making the agreement. 

JOINT LEGAL ADVICE 

IFB agrees with this provisional proposal.  

8.14  We ask consultees if they believe that there are any circumstances where the statutory 
requirement for legal advice could be met by having the same lawyer advise the two parties. 

 



 
 

A TIMING REQUIREMENT 

The IFB believes that legal advice is an important safeguard and that at the stage of agreeing a 
marital agreement separate independent legal advice should be taken.  Using the same lawyers 
could give rise to a difficult problem with the law of undue influence and therefore legal advice for 
separate parties should be different at the stage of agreeing a contract. 

8.15  We provisionally propose that, if qualifying nuptial agreements are introduced, there should 
be no timing requirements imposed upon qualifying nuptial agreements made before marriage or civil 
partnership. 

THE CONTENT OF THE AGREEMENT 

The IFB agrees with this provisional proposal.  

8.16  We seek consultees’ views as to whether, if qualifying nuptial agreements are introduced, 
there should be any further provision, beyond what we have already proposed, about either: 

(1) the formation; or 

(2) the content of the agreement. 

VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 

The IFB believes that there should not be any further provision. The IFB believes that primary 
legislation is a poor place to set out more than the necessary and minimum safeguards detailed in 
our answers to this consultation.  

8.17  We provisionally propose that any variation of a qualifying nuptial agreement must comply 
with all the pre-requisites for the formation of a qualifying nuptial agreement. 

PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO INESCAPABLE PROVISOS 

The IFB agrees with this provisional proposal.  

8.18  We provisionally propose that, if qualifying nuptial agreements were introduced, They should 
be able to be varied or set aside by the court to the extent that: 

(1) the agreement made insufficient provision for the children of the family; and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both parties dependent upon 
state benefits in circumstances where that could be avoided by the making of an order in ancillary 
relief. 

FURTHER SAFEGUARDS: THE OPTIONS 

The IFB agrees with this provisional proposal.  

8.19  We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast-iron” model, imposing no safeguards beyond those relating to children and to social 
security; 

(2) provision for the agreement to be able to be varied or set aside by the court on the happening of 
specified events; 



 
 

(3) provision for the agreement to be varied or set aside by the court if it produced significant 
injustice; 

(4) provision for the agreement to be varied or set aside by the court to the extent that it failed to 
meet the parties’ needs and to provide compensation for any losses caused by the relationship; 

(5) provision for the agreement to be varied or set aside by the court if it failed to meet the parties’ 
needs, narrowly defined. 

IDENTIFYING PROPERTY OVER TIME 

The IFB believes that the “cast-iron” model (option 1) should be followed. Other clauses in the 
agreement itself should specify any further safeguards that the parties want to negotiate. Primary 
law is not the place to anticipate such needs.  

8.20  We provisionally propose that there should be rules that enable property to be identified over 
time, for the purpose of a marital property agreement, and that they should set out the consequences 
of investment in that property by the other party or of the mixing of that property with property of 
the other party. 

8.21  We ask consultees to tell us whether they think that such investment or mixing should give 
rise to shared ownership, or to a right to reimbursement. 

The IFB agrees with this provisional proposal. However, it is important that these rules are 
extensively discussed and consulted on before any statute is passed. This consultation and debate 
needs to happen before and after drafting.  

BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE (PROVISION FOR FAMILY AND 
DEPENDANTS) ACT 1975 

The IFB disagrees with this provisional proposal, unless actual ownership has been acquired. 

8.22  We provisionally propose that, if qualifying nuptial agreements were introduced, it should be 
possible for them to restrict or modify the ability of either party to apply to the court for family 
provision under the Inheritance (Provision for Family and Dependants) Act 1975, save insofar as 
application is made for provision for maintenance (as that term is used in the context of the 
Inheritance (Provision for Family and Dependants) Act 1975). 

end 

The IFB agrees with this provisional proposal. 

For more information contact: 

Grant Gordon 
IFB Director General 
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Marital Property Agreements 
 

 

The Institute of Legal Executives  
 

The Institute of Legal Executives (ILEX) is the professional body representing 

Legal Executive lawyers and has membership of around 22,000 students and 

practitioners. ILEX is also an awarding organisation regulated by the Office of 

Qualifications and Examinations Regulation offering learners the opportunity 

of completing legal qualification at Level 3 and Level 6 on the Qualifications 

and Credit Framework (QCF). 

 

Alongside Barristers and Solicitors, Legal Executive lawyers are recognised 

under the Legal Services Act 2007 as qualified lawyers. Legal Executive 

lawyers are also eligible for prescribed judicial appointments, including 

eligibility as Deputy District Judges and first tier judges of tribunals, with the 

first Legal Executive Judge being appointed in August 2010. 

 

Moreover, Government legislation has recognised the significance of Legal 

Executive lawyers within the legal system, and has given them the right to run 

their own business in partnership with other lawyers and in the future with 

other commercial legal services providers.  
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Legal Executive lawyers are able to undertake many of the legal activities that 

solicitors do. They will have their own caseload and can represent clients in 

court where necessary. 

 

Legal Executive Lawyers must adhere to a code of conduct and, like solicitors, 

are required to complete Continuing Professional Development annually in 

order to keep themselves abreast of the latest developments in the law.  

 

ILEX provides policy responses to Government and other consultations in 

order to represent its members and the public interest, and welcomes the 

opportunity to provide comments regarding Marital Property Agreements. This 

response represents the views of ILEX as an Approved Regulator, and 

incorporates views and observations from ILEX Council Members, who 

practice in the area of family law. Answers and comments are set out below, 

to the questions in the consultation paper, where ILEX wishes to offer a view.  

  

Consultation Response 
 

IMPACT ASSESSMENT  

8.2 We would welcome information and comments from consultees on 
any potential impacts of the current law or of reform of the law relating 
to marital property agreements. [para 1.55] 

 

ILEX believes that the law in this area needs to be reformed. Such reform has 

been necessary for some time, not least because of the attention this area of 

law has received in recent months, particularly following the judgment of the 

Supreme Court in Radmacher v Granatino1.  

 

ILEX believes that if the law in this area is reformed, it will offer guidance, 

clarity and a more consistent approach to the public and practitioners alike. It 

will also offer a more consistent approach both in the UK and internationally.  

                                                
1 [2010] UKSC 42 
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Whilst ILEX recognises that the majority of spouses2 resolve their financial 

issues by negotiated settlement, and do not seek the courts assistance (save 

for a consent order to confirm the agreement) we do not feel this is sufficient 

reason not to consider the current law for reform. Likewise, it could be argued 

that the relatively small proportion of those who do have their financial issues 

resolved by the court do so either because of a significant value at stake, or 

because of an important or substantial point of law or principle.    

 

It is, however, important for the parties themselves to have a degree of control 

to enable them to reach a negotiated settlement.  

 

CONTRACTUAL VALIDITY AND PUBLIC POLICY 
8.3 We provisionally propose that for the future an agreement made 
between spouses, before or after marriage or civil partnership, shall not 
be regarded as void, or contrary to public policy, by virtue of the fact 

that it provides for the financial consequences of a future separation, 
divorce or dissolution. [para 3.84] 

 

ILEX agrees with the proposal that for the future, an agreement made 

between spouses, before or after marriage or civil partnership, should not 

automatically be regarded as void, by virtue of the fact that it provides for the 

financial consequences of future separation, divorce or dissolution.  

 

It is not satisfactory that the current law is based on a rule developed by the 

courts in the nineteenth century, at a time when the public policy was that 

marriage was indissoluble and that such an agreement would mean that 

spouses would have been acting against their duty to live together and such 

an agreement would encourage immorality. ILEX agrees that this policy is not 

consistent with the values of a modern society.  

 

 

 

                                                
2 This term is used throughout to refer to the party or parties to a marriage or civil partnership.  
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QUALIFYING NUPTIAL AGREEMENTS  
8.4 Should a new form of qualifying nuptial agreement be introduced, 
that provides for the financial consequences of separation, divorce or 
dissolution and excludes the jurisdiction of the court in ancillary relief? 

[para 5.69] 

 

ILEX believes that it is more appropriate to introduce a limited form of 

Qualifying Nuptial Agreement at this stage. Such an agreement should 

provide for the financial consequences of separation, divorce or dissolution of 

marriage in particularly circumstances (see below), which will enable the court 

to retain jurisdiction.  

 

8.5 If so, should such agreements be able to contain only terms relating 
to pre-acquired, gifted or inherited property? [para 5.70] 

 

ILEX believes that such an agreement should only contain terms relating to 

pre-acquired, gifted or inherited property. It is likely that it is these types of 

items that cause many problems between spouses. It will provide the 

precedent that any property etc, that is acquired whilst the spouses are in the 

marriage, should be considered as ‘jointly owned’. This will be the case 

whether the property, for example, was purchased by both spouses, or 

whether it was purchased by one spouse, and that spouse was able to do so, 

because the other spouse was at home taking care of the children, for 

example.  

 

8.6 Should the reform of the law relating to marital property agreements 
be postponed to await a wider review of the law of ancillary relief? [para 
5.72] 

 

If a limited form of qualifying nuptial agreements are introduced, dealing only 

with pre-acquired, gifted or inherited property, then the court will be in a 
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position to retain its jurisdiction, and we can await a wider review of the law of 

ancillary relief, and this may only be relevant when assets exceeds needs 

(which does not happen in the majority of cases.) 

 

CONTRACTUAL VALIDITY 
8.7 We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, a marital property agreement should not be 

treated as a qualifying nuptial agreement unless it was a valid contract 
[para 6.47] 

 

ILEX agrees with this proposal. We believe that this is an essential pre-

requisite as it has to be capable of being enforced as a contract in the civil 

courts.  

 

8.8 Do consultees think that the law relating to undue influence would 

require reform for qualifying nuptial agreements only, in order to ensure 
that they were not too readily challenged or overturned? [para 6.48] 

 

Given that any such agreement of this nature would be emotional, as well as 

financial, it is extremely important to ensure that any agreements entered into 

should be fully consensual, with the absence of undue influence. ILEX doesn’t 

think it is entirely necessary to reform the area of law relating to undue 

influence for the purposes of qualifying nuptial agreements, although does 

accept that the doctrine of presumed undue influence has been developed in 

the context  of risk of liability for the other party’s debts as opposed to marital 

property agreements. However, ILEX believes (see below) that independent 

legal advice should be taken by both parties when such an agreement is 

made, and therefore, believes that this will offer some protection to parties to 

save such agreements being too readily challenged or overturned.  
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SIGNED WRITING  
8.9 We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, it should be a requirement that they be 

made in writing and signed by the parties. [para 6.56] 

 

Given the special nature of marital property agreements and the context in 

which such agreements are often made, together with the fact that the 

relationship between the parties’ to the contract is substantially different from 

the relationship between the parties to a commercial contract, ILEX agrees 

that there should be additional pre-requisites.  

 

ILEX further agrees that it seems eminently sensible that for a marital 

agreement to be a qualifying nuptial agreement, that it should be made in 

writing and signed by both parties to the contract.  

 

THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE  
8.10 We provisionally propose that, in the event that qualifying nuptial 
agreements are introduced, a marital property agreement shall not be 
treated as a qualifying nuptial agreement unless the party against whom 

it is sought to be enforced received, at the time of the making of the 
agreement, material full and frank disclosure of the other party’s 
financial situation. [para 6.74] 

 

If qualifying nuptial agreements are introduced, given that the presence of one 

will essentially result in the parties being removed from the scope of the court, 

and the protection this can afford, albeit that this may be in limited 

circumstances or in relation to specific assets, ILEX believes that it is still 

important that there is full and frank disclosure of each party’s financial 

situation, before and upon entering into this type of agreement. Whilst ILEX 

appreciates that it is not usually a requirement that parties give each other 

information about their financial circumstances prior to making the agreement, 

as stated above, it is clear that there needs to be some additional protection, 

as the relationship between the those which will be a party to the agreement is 

not the same as a commercial contract. ILEX also notes that although such a 



 8     
 

requirement would be created specifically for this context, it would be a 

‘familiar requirement’, and similar to that necessary when parties, for example, 

make a separation agreement, or when a court order is made by consent.   

 

8.11 We ask consultees whether parties should be able to waive their 
rights to disclosure. [para 6.75] 

 

ILEX believes that to allow waiver of disclosure could lead to a position where 

a party to a marital agreement may be making an agreement without full 

knowledge of the extent of the assets or resources of the other party. This 

could lead to a position where a party does not have the knowledge of the 

extent of the others assets.  You could have the situation where one party 

wrongly assumes they are fully aware of the others assets, and so waives the 

right to disclosure. That party will then enter into an agreement with limited 

knowledge. One would question whether, if the party had full knowledge, 

whether they would have entered into the agreement.  

 

ILEX considers it would be more appropriate to have a rebuttable presumption 

that full and frank disclosure should be made. That is, full and frank disclosure 

of assets is required, unless the person seeking to enforce the agreement can 

prove that disclosure was not necessary because the other party was already 

aware of such matters as would have been required by disclosure.  

 

If, however, it is introduced that a party can waive their rights to disclosure, 

ILEX believes there should be a requirement that such a party seeks legal 

advice as to the implications of doing so. 

 

THE EFFECT OF FAILURE TO TAKE ADVICE 
8.12 We provisionally propose that, if qualifying nuptial agreements are 
introduced, a marital property agreement should not be treated as such 
against a party who did not receive legal advice at the time when it was 

formed. [para 6.98] 

 

ILEX agrees with this proposal.  
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8.13 We provisionally propose that in order to prove that legal advice 
has been given it shall be necessary to show that the lawyer advised the 

party against whom the agreement is sought to be enforced about: 
 

(1) the effect of the agreement on the rights of that party; and 
 

(2) the advantages and disadvantages, at the time that the 
advice was provided, to that party of making the agreement. 
[para 6.99] 

 

ILEX agrees that it should be necessary to show that the lawyer advised each 

party about the above points. ILEX does not believe this will be too difficult or 

too onerous, and could simply require a copy of the ‘file note’ following the 

meeting, or the follow up letter confirming the advice given following the 

meeting.  

 

JOINT LEGAL ADVICE 
8.14 We ask consultees if they believe that there are any circumstances 

where the statutory requirement for legal advice could be met by having 
the same lawyer advise the two parties. [para 6.104] 
 

ILEX does not believe that there are any circumstances in which the statutory 

requirement for legal advice could be met by having the same lawyer advise 

the two parties. The legal advice sought should be independent.  

 

ILEX agrees with the recommendation by the Centre for Social Justice, which 

concluded that separate representation is “fundamental to the basic concepts 

in English culture of fairness and justice”3. 

 

                                                
3 The Centre for Social Justice, Every Family Matters: An in-depth review of family law in 
Britain (2009) p 196 
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ILEX also agrees with the Law Commission that the recommendation by 

Resolution4 that the parties simply require a “reasonable opportunity to obtain 

legal advice” does not go far enough, and will not provide any benefit.  

 

The argument suggested by Resolution that making it a requirement that 

parties take legal advice, will allow ‘mischievous’ parties to deliberately not 

obtain such advice, and thereby invalidate the agreement, is not strong 

enough to negate the need for independent legal advice to be sought by both 

parties to any future agreement.  

 

A TIMING REQUIREMENT  

8.15 We provisionally propose that, if qualifying nuptial agreements are 
introduced, there should be no timing requirements imposed upon 
qualifying nuptial agreements made before marriage or civil 
partnership.[para 6.112] 

 

ILEX believes that there should be a timing requirement imposed to avoid the 

risk of undue pressure immediately prior to a marriage, but also wonders if 

there is any merit in allowing agreements made within such a time limit, to 

stand if both parties can prove that there has been sufficient time to consider 

the terms of the agreement, and the signing only happened on a particular 

day due to the individual circumstances, allowing each case to be decided on 

its own merits (as it currently the situation to a degree).  

 

THE CONTENT OF THE AGREEMENT 
8.16 We seek consultees’ views as to whether, if qualifying nuptial 
agreements are introduced, there should be any further provision, 

beyond what we have already proposed, about either: 
 

(1) the formation; or 
 

                                                
4 Resolution, Family Agreements – Seeking Certainty to Reduce Disputes: the Recognition 
and Enforcement of pre-nuptial and post-nuptial agreements in England and Wales (2009) 
para 5.9 
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(2) the content 
 
of the agreement. [para 6.125] 

 

ILEX does not believe that if qualifying nuptial agreements were introduced 

that there should be any further provision about the formation or the content of 

such an agreement.  

 

VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 
8.17 We provisionally propose that any variation of a qualifying nuptial 
agreement must comply with all the pre-requisites for the formation of a 

qualifying nuptial agreement. [para 6.128] 

 

ILEX agrees with this proposal  

 

PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 
INESCAPABLE PROVISOS  
8.18 We provisionally propose that, if qualifying nuptial agreements 
were introduced, they should be able to be varied or set aside by the 

court to the extent that: 
 

(1) the agreement made insufficient provision for the children of 
the family; and/or 

 
(2) the agreement left, or would in the foreseeable future leave, 

one or both parties dependent upon state benefits in 
circumstances where that could be avoided by the making of 

an order in ancillary relief. [para 7.16] 

 

ILEX agrees with this proposal, and believes it is extremely important and 

appropriate that such agreements can be varied or set aside by the court if 

insufficient provision has been made, or if one or both parties would be left 

dependant upon state benefits. If such a situation could be avoided by the 
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court making an order in ancillary relief, then it is only right and proper that it 

should do so.  

 

FURTHER SAFEGUARDS: THE OPTIONS 
8.19 We ask consultees to tell us which of the following options they 
would prefer: 
 

(1) a “cast-iron” model, imposing no safeguards beyond those 
relating to children and social security; 

 
(2) provision for the agreement to be able to be varied or set 

aside by the court on the happening of specified events; 
 
(3) provision for the agreement to be varied or set aside by the 

court if it produced significant injustice; 

 
(4) provision for the agreement to be varied or set aside by the 

court to the extent that it failed to meet the parties’ needs 
and to provide compensation for any losses caused by the 

relationship; 
 

(5) provision for the agreement to be varied or set aside by the 
court if it failed to meet the parties’ needs, narrowly defined. 

[para 7.65] 

 

ILEX agrees with the law commission that the safeguards suggested in sub 

paragraphs 1 – 5 above all have their merits and their disadvantages. It also 

agrees that if more than one of the safeguards were to be adopted it would 

offer more uncertainty as to this type of agreement, and this would therefore 

result in the reform, which we argue is necessary in order to bring clarity to 

this area of the law, not being effective.  

 

Having considered all of the options proposed, and ILEX does believe it is 

necessary and appropriate to have safeguards in place, we would prefer the 
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provision for the agreement to be varied or set aside by the court to the extent 

that it failed to meet the parties’ needs and to provide compensation for any 

loss caused by the relationship.  

 

Whilst we appreciate that this may open up some matters or litigation, we also 

believe that the litigation will be regarding specific matters, which are not 

provided for by the qualifying nuptial agreement, and so a number of matters 

will be still covered by the agreement. ILEX is also convinced that if such a 

provision were included within a qualifying nuptial agreement, that it would 

prevent parties attempting to make agreements which may give rise to 

hardship or which leaves a party with little or nothing following the breakdown 

of a marriage. It will also allow the lawyers who are providing independent 

legal advice to each party, to provide advice on the matter, giving clarity on 

whether an agreement is likely to fall foul of such a provision.   

 

IDENTIFYING PROPERTY OVER TIME 
8.20 We provisionally propose that there should be rules that enable 
property to be indentified over time, for the purpose of a marital property 
agreement, and that they should set out the consequences of 

investment in that property by the other party or of the mixing of that 
property with property of the other party. [para 7.75] 

 

ILEX agrees in principle with this proposal.  

 

8.21 We ask consultees to tell us whether they think that such 
investment or mixing should give rise to shared ownership, or to a right 
reimbursement. [para 7.76] 

 

Initially, ILEX believes it would be appropriate that such investment or mixing 

should give a right to reimbursement, and then shared ownership over and 

above the initial investment amount, but would be happy to consider this 

further at a later date if necessary. 

 

 



 14     
 

BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 
(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 
8.22 We provisionally propose that, if qualifying nuptial agreements 

were introduced, it should be possible for them to restrict or modify the 
ability of either party to apply to the court for family provision under the 
Inheritance (Provision for Family and Dependants) Act 1975, save 
insofar as application is made for provision for maintenance (as that 

term is used in the context of the Inheritance (Provision for Family and 
Dependants) Act 1975). [para 7.89] 

 
ILEX agrees in principle with this proposal.  
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RESPONSE OFCHARLES RUSSELL LLP to the  

Law Commission Consultation  on Marital Property Agreements: Paper No: 198 

 

Charles Russell LLP is a leading law firm offering a full service of our clients as individuals and to their 
businesses.  

The Family team are amongst the most highly regarded in the profession with an excellent reputation 
in the field.   We have more than 30 specialist family lawyers in London, Guildford and Cambridge.  
We have extensive experience in all legal issues which flow from the breakdown of a relationship 
including separation and divorce and the impact upon children.  Many of our cases have international 
aspects and we have a network of specialist family practitioners worldwide.   

For ease of reference our answers are in response to Part 8 – List of Provisional Proposals and 
Consultation Questions. 

8.2 Impact Assessment  

 We enclose an anonymised schedule compiled from our records demonstrating the 
incidents of enquiries and/or files open for clients (and in some cases the jurisdictions 
involved) since 1 January 2008.  These can be set against the dates of the judgment of 
the Privy Council in MacLeod v MacLeod (2008) and Radmacher –v- Granatino up to and 
including October 2010.  It is too early to assess any potential impact of the Supreme 
Court decision or potential reform of the law relating to marital property agreements.   

8.3 Contractual Validity and Public Policy 

 The provisional proposal that such agreements made before or after marriage or civil 
partnership should not be regarded as void or contrary to public policy is accepted.   

8.4 Qualifying Nuptial Agreement 

 Whilst it is accepted that a new formal qualifying nuptial agreement be introduced and, in 
the main, such documents have historically provided for the financial consequences of 
separation, divorce or dissolution, as practitioners, we would not object to non financial 
terms being included. Many practitioner include lengthy recitals on other extraneous 
consequences of separation, divorce or dissolution if only to evidence the parties having 
considered such issues and reflecting as evidence of the intention of the parties at the 
time of entering into such an agreement.  

 It is accepted that no expressions of intent as to how future contact arrangements of 
children unborn or religious upbringing or the like would bind the parties or in any way 
fetter the power of the court pursuant to the Children Act 1989. Some practitioners felt 
that arrangements relating to children had some nexus to the financial consequences of 
separation, divorce or dissolution (housing need etc).  

Some accept the provisional proposal of a qualifying agreement and the autonomy and 
certainty this affords with the court’s jurisdiction excluded in matters of ancillary relief.  
Opinion was divided on total exclusion of the jurisdiction of the court.  If it is not excluded 
then how much further would matters be taken beyond the Supreme Court decision in 
Radmacher?  If the jurisdiction of the court is excluded, then the more vulnerable party 
would have no redress.  Please see our comments at 8.19 below on safeguards.   

8.5 & 8.6 it was felt that agreements should not be limited to pre-acquired, gifted or inherited 
property although for second or subsequent marriages or inherited wealth, this would still 
be useful although its impact would be much more limited.  

 It was not felt that reform of the law relating to marital property agreements should be 
postponed to await a wider review of the law of ancillary relief .Primary legislation linked 
with reference to S.25 Matrimonial Causes Act 1973 (with a possible new practice 
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direction pursuant to the Family Procedural Rules 2010 )was the general consensus as to 
where amendments could be best made , in line with Resolution’s recent proposal.  In 
passing, most specialist family practitioners including members of the Bar reflected that 
the discretionary criteria of S.25 have borne the passage of time relatively well.   

8.7 Contractual Validity 

 If qualifying nuptial agreements are introduced, it is agreed that they should only be valid 
contracts if executed in writing by both parties with consideration and with an intention to 
create a legal relationship. 

8.8 We are not in a position to comment as to whether or not the law relating to undue 
influence would require reform.  It is accepted as an inevitable consequence of any 
change of primary legislation that there will be some satellite litigation to test the waters . 

8.9 It is agreed that if such agreements are introduced they should be made in writing. 

8.10 The consequences of failure to make disclosure 

   As practitioners it was felt that it was essential for there to be material ,full and frank 
disclosure most especially to protect clients in understanding the context of the 
agreement and for lawyers to advise on the proposed provision contained within them. 
How can Lord Philip’s principle in Radmacher that each party should have a “full 
appreciation of its implications” be satisfied in the absence of full and frank disclosure ? It 
would inevitably play a part in the clients’ understanding of the implications of such an 
agreement.  It may be helpful in line with FPR for a Practice Direction to specify the 
nature of disclosure, historically by way of schedule.  

8.11 Parties should not be able to waive their rights to disclosure as this was taking the 
concept of autonomy too far.  There was some concern in the higher value cases that an 
old style “millionaire’s defence” or simply a statement that a party could meet the needs 
of the other party should not be encouraged. 

8.12 The effect of failure to take advice 

There was strong support for each party to take independent legal advice (and not joint 
legal advice paragraph 8.14 ) .An opportunity to do so was insufficient. In international 
cases, such advice should be in all relevant jurisdictions and funded. 

8.13 As is currently in common usage, practitioners confirmed that some statements should be 
given on the face of the agreement that independent legal advice had been taken and 
that they were aware of the effect of the agreement and the advantages and 
disadvantages at the time the advice was provided.   

On a purely practical level there was professional concern that behind such a certificate 
there would have to be a fulsome letter of advice and/or counsel’s opinion setting out the 
advantages and disadvantages or, more likely, indicating that all advantages and 
disadvantages were simply not possible to foresee.  In a relatively high risk, low volume 
area of work, the risk of professional negligence (which is not the basis for there not to be 
the introduction of primary legislation but forms the context within which such legislation 
would be introduced) might reduce the market for those who would be prepared to 
provide such advice.   

8.14  See 8.12 

8.15 Timing Requirement 

Timing should not be a requirement although the 21day rule was useful. However, if an 
agreement was made much closer than that to the marriage/civil partnership, it would be  
one of the facts to be taken into account as “all the circumstances of the case”  or could 
be an aspect of a “duress/undue influence” argument on either party entering in the 
agreement in the first place.  
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8.16 Content of the agreement 

 We make no further comments as to any further provision as to the formation and content 
of the agreements . 

8.17  Variation of agreements 

 It is agreed that any variation of such an agreement would need to comply with all the 
pre-requisite for the formation of the agreement in the first place??? 

8.18 Prejudice to Children and to the Public Purse  

 Notwithstanding the range of clients that practitioners in this group represented (no Legal 
Aid is offered and only a tiny minority are entitled to state benefits), it was recognised that 
any introduction of primary legislation would have to be measured across the full 
spectrum of society.  However neither option (1) “insufficient provision for the children of 
the family” or option (2) leaving the parties dependent upon “state benefits” were 
accepted as sufficiently clear draft proposals.  The definition appeared vague.  If 
amendment is to be made to existing primary legislation then s25 Matrimonial Causes Act 
“needs” as defined before White should be the safety net.   

8.19 Further Safeguards 

 Of the five options suggested opinion was divided between (3) “if it produced significant 
injustice” and (5) “If it failed to meet the parties needs, narrowly defined”.  More felt that 
(5) was the closer to what was needed. 

 If either safeguard could be more accurately defined, it was felt it would reduce but not 
exclude the possibility of subsequent satellite litigation.   

8.20 & 8.21 Identifying Property over time 

 The provisional proposal is unclear as to the nature of any “rules” that would flow from the 
enabling legislation but it was felt that the identification of property and the definition of s 
property is currently satisfactorily covered by commercial drafting.  

 8.22 It is agreed that if such agreements were introduced it should be possible for them to 
restrict or modify the ability of either party to make claims under the Inheritance 
(Provision for Family and Dependants) Act 1975. 

 

Additional Comments 

Despite the facts of the case  Radmacher v Granatino, the Court of Appeal and Supreme Court were 
curiously silent on jurisdiction and applicable law. As our schedule above shows, there are already a 
high proportion of parties who seek redress from the English courts and who may have made such 
agreements in other jurisdictions or have sought to make such agreements in England but with a 
different applicable law. Under Article 4 (Counsel Regulation (EC) Number 4/2009) from June 2011 
there is a concern that parties may have reached an agreement in relation to jurisdiction for 
maintenance (which pursuant to Van den Boogaard v Laumen is defined to include lump sums and 
property adjustment orders) .The parties may have agreed the applicable law of any EU state where 
they had been habitually resident or where the parties are nationals.  Such conditions can apply either 
at the time that the pre or post marital agreement is concluded or when the court is seized of the 
matter at the dissolution of the relationship.  Such choice of jurisdiction will be exclusive unless agreed 
otherwise.  Whilst it is not possible to agree jurisdiction in respect of child support, when there are no 
children, from June 2011 if such an agreement has been made, the English court will have no 
jurisdiction to make orders of maintenance on divorce.   
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It is accepted that the Law Commission’s remit was not to address harmonisation of European 
/International law with that of England and Wales but to have omitted it altogether perpetuates the 
uncertainty for a high proportion of those seeking advice.  The Law Commission has not addressed 
this and if further representations are sought, we would be happy to do so. 

 

Charles Russell LLP – 11.4.2011 



 1 

 
 
 
 
 
 
 
 

Marital Property Agreements 
 
 
 

Response to the Law Commission 
Consultation Paper No 198 

 
 
 

David Hodson 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

David Hodson 

April 2011 



 2 

Executive summary 
 
 Excellent, wise, practical and sensible Consultation Paper and provisional 

proposals 
 Continued support for binding marital agreements in primary legislation 
 Support for proposed formalities for qualifying agreements including 

compulsory independent legal advice 
 Continued dilemma about the central issue of appropriate criteria for court 

intervention 
 On balance and after reflection still support third criteria of “significant 

injustice” 
 Very pleased with the Supreme Court decision in Radmacher 
 As a consequence, recommend primary legislation should be deferred three 

years or so to review operation of caselaw in practice and any immediate 
society and cultural changes in use of marital agreements 

 Still absolutely convinced of the greater need for reform of ancillary relief 
law, now endorsed by Norgrove 

 Any ancillary relief reform likely to be less discretionary and therefore will 
require greater need for marital agreements with corresponding opt outs 

 Recommend, including to government, that there should be ancillary relief 
reform put forward at a relatively early date, then alongside this proposed 
reform on marital agreements, in primary legislation 

 Finally an anxiety that Parliament may not have the willingness for two pieces 
of family law finance legislation over the next five years or so and therefore 
further reason to combine together 

 
 

Introduction 
 
This paper is my response to the Law Commission paper on marital property 
agreements.   
 
I set out my details in Appendix A.  In summary, I have practised as a specialist 
family law solicitor for 25 years, almost entirely in central London.  The primary area 
of my work has been financial aspects of marriage breakdown, often with an 
international element.  I have recently worked for two years, qualifying as an 
Australian solicitor and barrister, in Sydney, Australia, where marital agreements are 
binding and I bring my experience to bear in this paper.  Since 1995 I have sat as a 
DDJ at the PRFD 
 
I was Chair of The Centre for Social Justice’s Family Law Reform Group which in 
July 2009 produced its report “Every Family Matters”, probably the most 
comprehensive and holistic review of family law for several decades.  This 
incorporated marital agreements.  Set out in Appendix B is the relevant extract from 
the report, including their recommendations.  We covered reform of ancillary relief 
law, as it was then described.  Specifically we were certain that any new ancillary 
relief law should have the opportunity for parties to opt out and into an alternative 
arrangement which required binding marital agreements.  Set out in Appendix C are 
the ancillary relief reform recommendations.  We did not cover whether binding 
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marital agreements should be introduced in isolation from ancillary relief reform.  In 
my opinion this is now a central debate in this consultation process. 
 
Since our report in July 2009 and the start of this consultation process, the Supreme 
Court has of course handed down its commendable judgement in Radmacher which I 
believe has had a fundamental impact on this consultation. 
 
As a consequence of my international family law work, I have had continued 
experience of the law and practice in other jurisdictions, especially Australia where in 
the past decade qualifying marital agreements have become binding.  I also attended 
the University of Cambridge conference Spring 2009 on international aspects of 
marital agreements, bringing together a number of academics and practitioners in 
many countries. 
 
In my practice at The International Family Law Group, I and other lawyers have been 
instructed on a number of occasions in respect of marital agreements including pre-
marriage agreements.  However my first instructions to prepare a pre-marriage 
agreement was as long ago as early 1985, so I have been involved in these agreements 
over many years. 
 
This Response is personal to me and does not necessarily represent the views and 
opinions of my colleagues at The International Family Law Group, the CSJ or others. 
 

Initial Remarks 
 
Before or during a marriage, should a couple be able to make a binding agreement 
about what should happen to their property if their relationship ends?  Should the 
court be able to intervene if the agreement produces an unjust outcome?  Should the 
law remain as it stands and the Courts decide the appropriate weight to give to an 
agreement in any given case? 
 
On 11th January 2011 the Law Commission published their much awaited 
Consultation Paper, “Marital Property Agreements”, which seeks opinions on a range 
of options for reforming the law on pre-nuptial, post nuptial and separation 
agreements.  The project specifically does not include cohabitation relationships and 
is limited to ancillary relief on divorce, including dissolution of civil partnership 
 
The Law Commission asks whether couples should be able to make agreements which 
exclude the Courts’ powers to allocate property on divorce, whether such agreements 
should be restricted to certain types of property (conventionally the non-marital 
assets), the minimum formalities for such agreements and the circumstances, if any, in 
which the Court could intervene.  In my opinion and experience, it is this last feature 
which is most problematical in any reform.  I deal briefly therefore with the other 
matters which I regard as much less contentious. 
 

Should reform allow binding Marital Property Agreements? 
 
This has been the subject of much public and professional comment and debate.  It is 
not dealt with in this Response because, as evident from the CSJ Paper, I am under no 
doubt that there should be legislation to introduce binding marital agreements in 
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qualifying circumstances with the only proviso being the circumstances in which the 
court might intervene.  However into this equation now comes the question of when 
should be that primary legislation. 
 

What formalities should be required for a Qualifying Agreement? 
 
This aspect most affects practising lawyers.  The Paper uses the term “qualifying 
nuptial agreement” to denote an agreement that is capable of excluding the Court’s 
discretionary power and so bypassing the law of ancillary relief. The formalities 
proposed for consultation are briefly as follows: 
 
1. Contractual Safeguards 
A qualifying nuptial agreement should be enforceable as a contract.  So there must be 
an agreement, each party to that agreement must intend to be legally bound to it, and 
each party must get something from the bargain.  The last requirement may be met by 
having the terms in a Deed.  Even if all these features are present, the contract may be 
invalidated if one of the parties was mistaken about the fundamental nature of the 
agreement, or was compelled to enter into it under duress or undue influence or 
misrepresentation.  In other words, the Paper recommends normal contractual 
safeguards should exist.  This must be thoroughly uncontentious. 
 
2. Signed in writing 
The Paper proposes that a qualifying agreement must be in writing and signed by both 
parties.  This must be thoroughly uncontentious 
 
3. Financial Disclosure 
The Paper proposes that each party had received material full and frank disclosure of 
the other party’s financial situation.  Some lawyers have read the Paper as saying this 
is more extensive disclosure than previously given by lawyers.  At a recent evening 
conference hosted by 7 Bedford Row chaired by Baroness Hale, of which I was a 
member of the panel, US lawyers spoke about the incredibly exhaustive, and 
expensive, disclosure exercise undertaken before the agreement is concluded.  A 
Court of Appeal judge close to the Law Commission voiced the thoughts of many 
English practitioners present, namely why do so?!  If at the time of the subsequent 
divorce it is clear that there has been misrepresentation or nondisclosure then it goes 
to the qualifying element of the agreement and the court will have less difficulty 
intervening.  I suggest the requisite disclosure should be closer to what was known as 
Form M1, summary of financial circumstances at the time of making a consent order, 
rather than a Form E.  An important benefit of these agreements is that they show 
what assets are premarital. 
 
4. Legal Advice 
The Paper proposes a requirement for a qualifying agreement that each party should 
have received legal advice.  Resolution had recommended only that the parties should 
have a “reasonable opportunity to obtain legal advice”.  I felt this was woefully 
inadequate in the context that these agreements are invariably with only one purpose 
namely to disadvantage the more vulnerable party.  Witness the dissenting speech in 
Radmacher by Baroness Hale.  The CSJ stated that independent legal advice of both 
parties was a fundamental precondition to protect vulnerable parties.  The Law 
Commission appears to have favoured the latter approach.  This is also the position in 
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countries such as Australia.  It must be remembered that the facts in Radmacher were 
quite exceptional in a number of respects.  Moreover Lord Justice Wilson in the Court 
of Appeal himself indicated that whereas in the Radmacher case it might be 
acceptable to hold the husband to an agreement where he had not taken legal advice, it 
could well be a very different situation when applied across the board.  I remain 
convinced that there must be independent legal advice of each party as a precondition.   
 
The Paper says advice should include an explanation of the effect of the agreement on 
the legal rights of the party and the advantages and disadvantages of the agreement.  
This was very similar to the Australian experience and I support hugely. 
 
I also commend the Law Commission for their boldness in advocating independent 
legal representation in the face of the continental European approach whereby one 
lawyer may act for both parties in entering into marital agreements of various forms.  
I have seen so many instances of complete injustice and unfairness as a consequence 
of one party not really appreciating fully the implications, deliberately using the 
Radmacher terminology, of what would be the impact of the agreement and what else 
they could have required.  Yet in mid June 2011 we have the EU Maintenance 
Regulation giving priority of maintenance proceedings to marital agreements entered 
into without any disclosure or independent advice.  The draft EU Marital Property 
Regimes Regulation also anticipates the importance of such agreements.  In my 
opinion we must adamantly maintain the importance of independent legal advice and 
disclosure as qualifying conditions of any binding marital agreement, regardless of 
what may be the practice and culture in continental Europe. 
 
5. Timing Requirements 
Some countries require a pre-nuptial agreement must be signed a period, ranging from 
21-42 days, before the ceremony itself.  The rationale is to reduce pressure on the 
parties to sign because the wedding is imminent.  It is invariably unrealistic as 
wedding commitments are made many months earlier.   
 
I will not conceal that on my first reading of the Paper I was quite surprised with the 
proposition that there should be no time limits that would automatically invalidate a 
qualifying nuptial agreement.  Instead it is said it should simply be a matter of the 
circumstances under contractual safeguards.   
 
However on further thought over the past couple of months I have come to the 
conclusion that this has much appeal, not least to avoid the artificiality of a particular 
date before the wedding.  I believe it may encourage agreements to be prepared much 
earlier, which is highly commendable for engaged couples. 
 

When can a court intervene? 
 
The most difficult issue in statutory law reform for binding marital agreements is the 
scope in which the Court may intervene.  Minimal scope produces much unfairness.  
Too much scope devalues the agreements.   
 
The Law Commission has taken the view that the Court’s jurisdiction must always 
remain available to supplement a qualifying nuptial agreement in circumstances 
determined by broader legal and social considerations. Such considerations include 
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the interests of children and the public purse.  So they propose that qualifying 
agreements should be set aside, or at least varied, to the extent that: 
 

1. The agreement made insufficient provision for the children of the family; 
and/or 

2. The agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where this could be 
avoided by the making of an order in ancillary relief.  

 
This is uncontentious in my opinion.   
 
But save for these two, to what extent should the Court have scope to intervene, and 
what safeguards should be put in place?  The Paper looks at four situations for 
consultation. 
 
1. The “cast iron” Agreement 
On this basis, an agreement which meets the formal requirements, makes proper 
provision for children and does not leave either party dependent on state benefits 
would stand untouched by the Court.  It would be enforced no matter how dire or 
unfair the consequence on one of the parties, either because the agreement was so 
heavily weighted towards one party at the outset, or as a result of the subsequent 
events.  
 
This stark approach is not (yet?) appropriate in England until there is a dramatic move 
toward a “community of property” type regime found elsewhere in Europe.  
 
However, innovatively, the Paper enquires whether qualifying agreements which 
relate only to non-marital assets e.g. premarital, gifted and inherited, should then be 
cast-iron, untouchable without Court power to intervene.  I found this a very 
interesting contribution to the debate and consultation, and have given it much 
thought.  It has much to commend it.  It consolidates the division of marital and 
nonmarital assets.  It will be observed in Appendix C that the CSJ was very attracted 
to greater reference to this division in working out a fair outcome which is the New 
Zealand model and which the CSJ studied and found had attractive elements.  The 
Family Justice Review (Norgrove) para 5.170 looked at the Swedish model with the 
same division.  So it has good international authority.  It is a fundamental element in 
civil law jurisdictions, particularly across much of continental Europe.   
 
Yet under present case law, even in some relatively large asset cases e.g. McCartney, 
there is a mixture of sharing and needs.  The higher courts have had no difficulty 
invading the nonmarital assets to provide for a very high standard of living post 
divorce.  Even as this Response was being prepared, Jordans family law magazine 
April 2011 records a case of SK v WL in which the High Court judge had specifically 
stated that section 25 did not oblige the court to make a strict separation of assets into 
marital and nonmarital.  Whilst this judge and a few others represent one end of the 
spectrum, with other judges following the more strict Charman differentiation of the 
test to depart from equality between marital and nonmarital acquired assets, there is 
no doubt that England in the foreseeable future will continue to operate significantly a 
needs-based jurisdiction.  Grafting this variation, innovation, of the cast-iron 
agreement with nonmarital assets onto existing case made law with only passing 
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reference to section 25 will produce real hardships and injustices.  It might be possible 
with another form of ancillary relief law.  I think it was right for this option to be put 
forward for consideration and I have done so.  I'm satisfied it should not be 
introduced, especially in legislation separate from ancillary relief reform. 
 
2. Safeguards based on time and events 
One criticism of pre-marital agreements is that parties may not contemplate the 
consequences of the passage of time or significant events in their lives. An agreement 
appropriate for a young childless couple at the start of their relationship may be far 
less appropriate after the birth of a child or if one party suffers an unforeseen event 
such as serious illness, unemployment or financial difficulties or, the converse, 
unforeseen wealth through entrepreneurial good fortune with hard work.  Who knows 
what could occur over a long marriage from mid 20s to late middle age and onwards?  
This is a major drawback of such agreements 
 
The Paper explores ideas such as the agreement ceasing to have effect after a 
specified period of time, a so called “sunset clause” or falling away on the happening 
of a specified event, e.g. birth of a child. There are significant difficulties in 
formulating other so easily and objectively verifiable events.   
 
I do not support a review based on periodic time e.g. every five years.  I appreciate 
this was recommended by the Law Society in the 1980s.  I think it is past its sell by 
date.  One very eminent recently retired family lawyer, long of marriage, once 
commented to me that he and his wife would have had to have visited lawyers seven 
times over their 35 year marriage in order to endorse the original agreement.  Like 
most lawyers, he did not like paying fees to other lawyers!  I'm convinced the review 
over time provision is now inappropriate.  It also questions what happens if there is no 
review: where is the default position? 
 
I'm absolutely certain that it should be good practice to incorporate in an agreement 
the impact of the birth of any child.  The Paper already states that insufficient 
provision for a child should be a non-qualifying event.  I would go further.  I would 
expect to see provision for what would happen regarding accommodation of the 
primary carer, or whatever terminology is then appropriate, often the mother and less 
strong financial party.  This might come within the category of insufficient provision. 
 
The incidence of having a child in any marriage of couples in their younger or middle-
aged years should always be brought into account in the agreement: it should never be 
silent.  I observed the remarks of Baron J in Radmacher at first instance in this regard.  
I would be content to see provision that if the agreement failed to deal with the 
provision on the birth of a child then it would not be a qualifying agreement.  The 
simple reality in experience is that many agreements make specific provision for the 
spouse in her own right but additional provision if there is a child.  I would like to see 
this introduced if there was statutory reform. 
 
However other events are much more tenuous.  Many of them would cast dramatic 
doubt on the integrity of the agreement e.g. significant mental or physical illness or 
dramatic loss of economic or employment fortunes.  Nevertheless to incorporate 
within primary legislation would be very hard indeed.  In my opinion this should be 
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covered by other provisions rather than a particular list of circumstances in which the 
court could intervene 
 
3. Fairness as a safeguard 
Many common law jurisdictions have a court based fairness “opt out” of binding 
agreements e.g. on the basis of “significant injustice” (CSJ recommendation and what 
many family lawyers instinctively would recognise) or “substantial hardship” 
(Resolution) although I consider this unhelpful as it seems directed to relative 
financial circumstances whereas “injustice” is wider.   
 
However, the Paper considers (7.47) this reform on this basis would be unnecessary as 
it closely matches the decision of the Supreme Court in Radmacher.  I return to this 
below. 
 
4. Compensation and the protection of needs 
This provides the Court with the opportunity to intervene when the terms of the 
agreement do not meet the needs of either party.  This allows much debate about 
interpretation and assessment: basic needs or reasonable requirements, income or 
capital?  Compensating a spouse for financial disadvantage as a consequence of the 
relationship has become a separate strand of fairness and arguably is an equitable 
reason to intervene. 
 
One has sympathies with this provision to allow the court to intervene.  The 
fundamental problem of course is that it is very wide.  What is the point of extensive 
primary legislation if it will be relatively easy to displace the binding element?  It is 
implicit in the introduction of binding marital agreements that there will be some hard 
cases and harsh outcomes.  However unsatisfactory, the prospect of such relatively 
easy opt outs will not justify the introduction of this proposed legislation.  With 
misgivings, I have excluded it 
 
Radmacher 
 
Many of us had serious worries about this Supreme Court hearing: 8 out of 9 judges 
with minimal family law experience, clear empathy with civil law processes and 
incidentally all men!  I considered the decision of the Law Commission was 
absolutely right in putting over their consultation process until the judgement was 
handed down in October. 
 
Instead we were very pleasantly surprised.  Not only was the judgement readable, 
understandable and family law sympathetic, it showed clear awareness of 
demographics, social trends, wealth trends and other factors in the making of marital 
agreements.  Whilst I had sympathies with the dissenting judgement of Baroness 
Hale, I felt that the majority Supreme Court decision, particularly in their crucial 
proposition of the law at para 75, met much fairness.  They looked at fairness at the 
time the agreement was entered into and fairness at the time of its effectiveness, 
invariably divorce.  They gave emphasis to the parties being fully aware of the 
implications, effectively indicating that this would require independent legal advice 
and disclosure in all bar the most exceptional, Radmacher type situation.  It will be 
highly unsafe to proceed now with a marital agreement without independent legal 
advice and disclosure.  It was equally implicit that there had to be the normal 
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contractual safeguards.  There would be no special cases or exemptions for foreign 
marital agreements, with the test of fully appreciating the implications being a very 
sound one and susceptible of evidence. 
 
There are many other very good elements about the Supreme Court decision.  
Radmacher is one of the best case law innovations in family law. 
 
It dramatically removes the need for immediate primary legislation.  Irrespective of 
the preference for a holistic ancillary relief reform, as below, I have come to the 
conclusion that it would be beneficial for the family law system that primary 
legislation in respect of marital agreements alone should not be introduced 
imminently.  We should place reliance on the Supreme Court decision and hope that 
its clear benefits are not lost in subsequent higher court decisions.  If within the next 
few years the benefits of the Supreme Court decision are clearly falling away with 
confusions and contradictions and uncertainties from the High Court and Court of 
Appeal, as we continually find in caselaw on ancillary relief principles, then it would 
be the time for primary legislation based on the Law Commission proposals.  It would 
also allow an opportunity to see any changes in society in the use of these agreements. 
Until then, and until any other primary legislation on the financial consequences of 
relationship breakdown, I recommend deferring the putting of these proposals into 
primary legislation. 
 
Reform of ancillary relief law 
 
It was the position of the CSJ that we needed holistic primary legislation reform of the 
financial consequences of marriage breakdown.  We recommended this specifically 
and included binding marital agreements as one element of the fairness objective, an 
element which we rather proudly saw was part of the Supreme Court judgement.  We 
felt that in making a more certain, less discretionary ancillary relief law we had to 
give the option for parties to reach their own alternative binding arrangements and 
agreements. 
 
I am disappointed that the Law Commission has not been invited also to consider 
ancillary relief reform.  There must now be very few who are satisfied with the state 
of our ancillary relief law given the myriad of conflicting High Court and Court of 
Appeal decisions.  We have had wonderful jurisprudential change in White, good 
extension and extrapolation in Miller and McFarlane and, in my opinion, excellent 
exposition by the Court of Appeal in Charman giving practical guidance to 
practitioners.  With these alone lawyers and mediators might have made some good 
progress.  However yet again we have been subject to many reported decisions which 
have simply made understanding the law so difficult.  By way of one (extreme) 
example only, the Court of Appeal mercifully saved us from the judgements of Mr 
Justice Charles in Jones, Robson and others.  In the first he managed about 480 
paragraphs over 90 pages setting out what he understood to be ancillary relief law, 
mostly sound but with some important nuances of differences from Charman and 
other leading decisions.  As the Court of Appeal said although in more respectful 
terms, this is no way to run a multi-billion pound family law resolution system.  Yet 
this is only a dramatic example of what has been happening frequently over the past 
decade and more.  It cannot continue.  The breadth of discretion coupled with the 
breadth of disagreement between High Court and Court of Appeal judges has 
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confused, confounded and caused chaos in getting to sensible settlements.  It cannot 
continue any longer. 
 
There has to be statutory reform.  This might be through consultation with the Law 
Commission or other means.  It also has to take account of European involvement 
given the breadth and invasiveness of EU family law legislation.  The Norgrove report 
had a disappointingly narrow brief in this regard.  They recommended greater use of 
mediation and other ADR, now called dispute resolution services, yet recognised that 
complex legislation and large associated caselaw made it hard to envisage a 
significant reduction in litigation through reform to the process alone.  They 
recommended that ancillary relief should be separately reviewed and that the review 
should take account of this Law Commission Consultation process, para 5.172.  I 
agree. 
 
Conclusion 
 
The Law Commission has done an excellent job in analysing the merits and demerits 
and issues for binding marital property agreements.  There is much wisdom, careful 
sensitivity, respect for impact on marriage and family relationships, awareness of the 
vulnerability of the weaker party in the context of these agreements and the wider 
economic and social demographics.  Some initial surprises proved on reflection to be 
very sensible.  I remain supportive of significant injustice as the criteria to allow the 
courts to intervene 
 
However since this process commenced, the Supreme Court has produced an 
excellent judgement in Radmacher.  I think there is significant merit in allowing time 
for that judgement to work through in practice.  I recommend any primary legislation 
in respect of marital agreements should be deferred a couple of years to see how the 
Supreme Court decision works in practice. 
 
The greater need is, and has always been, reform of ancillary relief.  There is no need 
to repeat here the major faults and criticisms.  Despite condemnations by the judiciary 
about unnecessary litigation, a primary cause is the uncertainty of the judge made law 
itself.  This reform now requires primary legislation.  This legislation should 
incorporate marital agreements as part of the fairness objective, as recommended by 
the CSJ.  I recommend strongly that not only should primary legislation be deferred in 
respect in respect of marital agreements by three years or so, as above, it should then 
be part of reform of ancillary relief law which is now a top priority. 
 
Finally and incidentally, given the 1996 experience, is Parliament ready for family 
law legislation?  If so, is it ready for two separate statutes within a few years of each 
other, on marital agreements and then ancillary relief?  Perhaps sceptically, I suspect 
that if there is any willingness by Parliament to enter again the family law fray, it is 
only limited and we should take maximum advantage of that limited willingness.  For 
this further reason, it should then include both ancillary relief as well as marital 
agreements. 
 
I commend my paper to the Law Commission for their consideration. 

David Hodson 
April 2011 
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APPENDIX B 
Extract from “Every Family Matters” (July 2009)  

Centre for Social Justice 
 

6.1 Marital agreements 
 
6.1.1 Introduction  
 
England is unusual across the Westernised family law jurisdictions in not having 
binding pre-marriage agreements (also known as pre-nuptial agreements or pre-nups) 
or other marital agreements.  The English family law courts have constantly stressed 
that they should not be bound by any agreement reached; whether by the parties 
through solicitors on separation, through arbitration or mediation, or other marital 
agreements.  The courts argue they should be free to do what is fair and just in every 
case.  The consequence of course is uncertainty and incentive to litigate, even after 
agreements recently reached through lawyers and after disclosure. 
 
This is in stark contrast to the position across much of continental Europe where 
marital agreements are part of the culture of marriage and the manner of holding and 
owning marital regime property.  Even within countries with a substantial 
discretionary element similar to England, marital agreements are binding in law, such 
as Australia and a number of states in the US.  Binding marital agreements are a 
customary feature of the life of international families. 
 
For many years there has been pressure from family lawyers and others to introduce 
marital agreements.  In 1998 the Home Office produced a paper, “Supporting 
Families”, which advocated introducing such agreements.  They said  
 
‘The Government is considering whether there would be advantage in allowing 
couples, either before or during their marriage, to make written agreements dealing 
with their financial affairs which would be legally binding on divorce.  This could 
give people more choice and allow them to take more responsibility for ordering their 
own lives.  It could help them to build a solid foundation for their marriage by 
encouraging them to look at the financial issues they may face as husband and wife 
and reach agreement before they get married. 
 
Providing greater security on property matters in this way could make it more likely 
that some people would marry, rather than simply live together.  It might also give 
couples in a shaky marriage a little greater assurance about their future than they 
might otherwise have had.  Pre marriage agreements could also have the effect of 
protecting the children of first marriages, who can often be overlooked at the time of 
a second marriage - or a second divorce. 
 
Nothing further progressed at the time. Initially calls for reform were for such 
agreements to be taken into account in deciding the appropriate divorce financial 
settlement.  Recently the calls have been for such agreements to be binding e.g. the 
resolution paper, “A More Certain Future: Recognition of pre-marital agreements in 
England and Wales” (2004).  However there have been no Parliamentary changes.   
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In the past 18 months or so, perhaps accelerated by increasingly generous financial 
provision on divorce, there have been several reported higher court decisions in which 
the existence of marital agreements has been described as of “magnetic importance” 
and “paramount” importance1.  This is likely to be a trend in judicial case law.  
Ultimately the position in law must now be made clear by Parliament. 
 
Statute law presently separates marital and premarital agreements in a way the public 
and most lawyers find very artificial.  Yet the Privy Council, equivalent of the House 
of Lords, in McLeod (2008) 2made clear there are statutory remedies for marital 
agreements which do not exist with pre-marriage agreements.  Whilst MacLeod may 
have been technically correct on existing statute law, it was artificial and seemed 
unfair in its outcome. 
 
In looking at any reform, we return to the anvil test of supporting marriage and 
changing the family breakdown culture.   
 
In 1998 the UK Government in its paper quoted above said that giving greater 
security on financial outcomes on relationship breakdown may encourage some to 
marry rather than simply cohabit.  Research shows that anxiety about possible future 
divorce settlements causes some, predominantly those previously divorced, to cohabit 
rather than remarry.  This group may be larger than research shows, and is probably 
growing as divorce settlements increase both in amount and as a percentage of the 
overall finances. For some, especially those who have had a painful divorce 
experience, premarital agreements are likely to result in more confidence in marriage  
 
It is responsible to consider what would happen, and be intended by the couple, on the 
variety of possible circumstances which could occur during a marriage and which 
have a financial impact.  It may be that couples may then decide not to have a pre-
marriage agreement.  Nevertheless the very act of considering the issues is a 
responsible step to take before getting married.  This is not unloving.  It is caring and 
responsible.  Considering pre-marriage agreements whilst considering other matters 
before getting married is supportive of marriage and fits into our proposals elsewhere 
in this report for information before marriage, which we hope and expect will become 
the cultural norm. 
 
Moreover, as the Government also stated in its paper as set out above, a marital 
agreement may help some couples going through difficult times in the relationship by 
giving comfort, confidence and security in financial aspects for the future.  Although 
we certainly do not suggest it will be a panacea and a solution in many possible 
relationship breakdowns, it will certainly assist in some and therefore should be 
available. 
 
We are aware that premarital agreements can be conceived as planning for failure, 
reflecting distrust, and may undermine the commitment of marriage.  This is a view 
which we understand some very strongly hold.  We do not counter that view in 
proposing pre-marriage agreements.  We do not make any suggestion that they should 
be either expected as a norm or that there should be any criticism of any person who 

                                                
1 Crossley (2008) IFLR 1467 and W v H (2008) EWHC 2038 
2 McLeod v McLeod (2008) UKPC 64 
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does not wish to enter into one for these reasons.  Nevertheless for those couples who 
do want to have these agreements, English law should provide for marital agreements 
 
6.1.2 Pre-marriage agreements 
 
Many countries have pre-marriage agreements.  In some countries they are a totally 
accepted cultural norm.  In some countries they are a fundamental element of property 
ownership and holding.  In some countries they are a conventional opt out from the 
statutory imposed property and financial outcomes and/or regimes applying on 
divorce and death. 
 
Within England, there are an increasing number of pre-marriage agreements.  
Conventionally, these have not been entered into by couples of purely English 
national origin marrying for the first time.  They are generally required by those 
marrying after having previously had a divorce (usually an unhappy divorce 
experience), those from abroad for whom pre-marriage agreements are the 
conventional norm and those with particular assets that they wish to protect from 
claims on divorce e.g. family inherited assets or business assets.  These couples are 
advised that English law will take pre-marriage agreements into account, especially if 
there has been disclosure, separate legal representation and a lack of duress or 
misrepresentation.  However they are advised that ultimately the court may well 
ignore altogether the terms of the agreement or follow only just some of the terms of 
the agreement, cherry picking those which are considered most fair and appropriate at 
the time of the divorce.  We believe that these couples are entitled to more certainty 
and predictability. 
 
Within the Islamic community in England there is great emphasis placed on the 
marriage contract, the nikah.  In some respects although not others, it corresponds 
with the conventional pre-marriage agreement under English law.  The nikah cannot 
be accepted as a lawful pre marriage agreement as often some crucial elements are 
missing e.g. separate advice, disclosure and lack of duress.  Sharia law practice needs 
to meet the values and safeguards under requirements of English law for the nikah to 
have legal acceptability.   
 
We are also conscious that with a much greater emphasis on pre-marriage 
information, as set out elsewhere in this report, the consideration pre-marriage of the 
finances during the marriage and the consideration of a pre-marriage agreement may, 
in some instances, be complimentary. 
 
We are moreover further conscious that the more certain is the financial provision law 
on divorce, as proposed elsewhere in this report, with lesser opportunities for fairness 
interventions, the greater need there will be for these agreements 
 
With experience of advising clients on pre-marriage agreements, we do record that 
they are fraught with dangers and difficulties due to the unpredictability of life during 
marriage.  There are intervening factors of physical or mental ill health, totally 
different changes in work and income earning, unexpected inheritances and other 
receipts, changes in geographical location, changes in family structure and many 
more.  For lawyers it is an incredibly difficult, often impossible, task to advise the 
client on the appropriate terms to take into account these possible eventualities 
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throughout either a short or long marriage.  Nevertheless this in itself should not 
prevent those couples, separately advised, who wish to have the benefit and security 
of a binding pre-marriage agreement. 
 
For some, perhaps many, there will be a very considerable reluctance, even an 
anathema and distaste about the whole concept of pre-marriage agreements.  As stated 
above, there is no suggestion that they should become mandatory and compulsory for 
all or indeed even an expectation that they should become the norm for married life in 
England.  They are an opportunity of legal status for those who want them. 
 
6.1.3 Advantages and disadvantages 
 
We set them out in summary only. 
 
Advantages: 
 Personal responsibility for and encouragement to discuss the future at the 

commencement of a domestic relationship and decide what might happen on 
various eventualities; 

 Certainty of outcomes; 
 Predictability of outcomes on divorce; 
 Encourage marriage for those who with past unhappy divorce experiences may 

otherwise be less than likely to marry; 
 Less legal costs and delays; 
 The public increasingly want it and expect it;3 
 International expectations; 
 Public frustrations at lack of clear rules on their present status in law and the 

courts seemingly giving them little regard, and more recently giving them some 
weight, and now consequential uncertainty as to what weight will be given; 

 If there is more certain ancillary relief law, then there needs to be more 
opportunity for opt outs by marital agreements; 

 It is wrong in policy that cohabitants can enter into a binding agreement 
whereas married and civil partners cannot; 

 Private ordering principle for couples and families. 
 
Against: 
 Concern that it weakens the marriage vow of life-long commitment and 

marital sacrifices; 
 Perception of planning to fail; 
 Lack of trust in the long term relationship; 
 Difficult to predict future events so they are by their nature unsatisfactory; 
 Issue of how much discretion should be allowed to the courts to open up these 

agreements and so not treat them as binding in particular cases; 
 Fear of floodgates of litigation concerning discretionary overruling of 

agreements; 
 Agreements should not be able to oust the jurisdiction of the court as the 

opportunity for individual and discretionary fairness at the point of divorce is 
so crucial; 

                                                
3 60% agreed with it in a recent YouGov survey. 
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 Vulnerable, weaker party (or the one keener to marry!) may feel obliged to 
sign it, despite possible disadvantages to them. 

 
Our conclusion of these advantages and oppositions is that as such agreements are not 
to be compulsory, the benefits justify their introduction.  They would be for those 
couples who wish to enter into such an agreement after appropriate safeguards and 
preconditions. 
 
6.1.4 Binding or simply a factor? 
 
Should a pre-marriage agreement be binding or simply taken into account as a factor 
e.g. s25 MCA factor?  About 10 years or so ago, the prevailing feeling in the family 
law profession was that our society was not yet ready to go to binding pre-marriage 
agreements.  They should just be a factor in the discretionary exercise to determine 
the appropriate divorce settlement.  Subsequently we consider the consensus now (as 
evidenced by the Resolution report referred to above) is that we should go to binding 
agreements.  They are almost always binding abroad.   Making them just one of many 
discretionary factors makes it much too weak for any real account to be taken.  Put 
simply, binding is what the public now expect.  It is what international families 
already have.  Provided we are clear on the preconditions and the possibility of court 
intervention, we recommend that they are binding.   
 
The Resolution paper also debated this issue, as we have done, whether it should still 
remain just a factor or whether it should be something more.  They concluded: On 
balance, we felt that pre-marital agreements should become legally binding subject to 
an overriding safeguard of significant injustice and also be added as a separate 
section 25 Matrimonial Causes Act 1973 factor.  We considered the satellite litigation 
that might flow to define what was "significant injustice", but concluded that it was a 
small price to pay for the certainty of legally binding pre-marital agreements.  Thus it 
was proposed that s 25 be amended so that the court is directed to have regard to: 
“any agreement entered into between the parties to the marriage, in contemplation of 
or after the marriage for the purpose of regulating their affairs on the breakdown of 
their marriage, which shall be considered binding upon them unless to do so will 
cause significant injustice to either party or to any [such] minor child of the family”4 
 
It is also our perception that there is now little argument about having the opportunity 
of binding pre-marriage agreements.  We have heard this from the respondents in our 
review.  Our YouGov polling found that 60% of respondents considered that 
‘Prenuptial agreements are a good idea for some people and should be legally 
binding if a couple do divorce’.  As the Government said in 1998 in “Supporting 
Families”, it would not be intended to be mandatory for all.  It is nevertheless an 
opportunity for those couples who wish to do so to take responsibility toward their 
financial affairs privately.   
 
It seems to us that the two remaining key issues are the preconditions and the ambit of 
court discretion to oust the agreement, to which we now turn 
 
 

                                                
4 Page 3 of report “A More Certain Future: Recognition of pre-marital agreements in England and Wales”.    
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6.1.5 Preconditions to a pre-marital agreement  
 
What are the pre-requisites for the court to give any impact to a pre-marriage 
agreement?  The UK Government paper in 1998 set out a number of pre-conditions.  
We endorse most of them but a few are more historic.  Specifically the idea that 
premarital agreements would be only valid for a period of years and then have to be 
renewed is no longer considered beneficial: it would result in couples in a long 
marriage having to go back to lawyers many times to obtain a renewal!  It should not 
be included now.  However many of the other conditions recommended by the 
Government are uncontentious, based on existing good principles of agreements in the 
family law context and to protect the weaker, more vulnerable party.  We repeat them 
and endorse them as follows: 
 
 Enforceable under the general law of contract ; 
 Both received independent legal advice before entering into it5; 
 Both had provided financial and all other relevant disclosure before entering 

into it; 
 There must be no mistake, misrepresentation or duress; 
 There must be a minimum period before the wedding as the initial evidence of 

lack of duress in the case of pre-marriage agreements. 
 
In respect of the last factor, the 1998 Government paper proposed 21 days.  We would 
be sympathetic to 28 days.  It is still close to the date of the marriage and long after 
the financial and contractual commitments to the wedding have often been made.  
However we consider that any longer than 28 days is too long.  The couple can always 
sign a marital agreement after the wedding day, when a different relationship dynamic 
prevails.   
 
We refer below to the importance of independent legal advice and disclosure, an 
essential element in the English sense of fairness and justice, in the context of 
international agreements. 
 
The 1998 Home Office paper included an additional provision that an agreement 
would not be binding if there was a child of the family, whether or not alive at the 
time the agreement was made.  A child makes such a fundamental difference to 
marriage, marriage commitments and marital finances that we consider that if a 
marital agreement fails to make any reference to or takes any account of a child being 
born to, adopted into etc the relationship, and then there is a child of the relationship, 
                                                

5 In Australia, Section 90G of the Family Law Act 1975 provides when financial agreements are being: 
“(1) A financial agreement is binding on the parties to the agreement if, and only if: 
(a) the agreement is signed by all parties; and  
(b) the agreement contains, in relation to each spouse party to the agreement, a statement to the effect that 

the party to whom the statement relates has been provided, before the agreement was signed by him or 
her, as certified in an annexure to the agreement, with independent legal advice from a legal practitioner 
as to the following matters: 

 (i) the effect of the agreement on the rights of that party; 
 (ii) the advantages and disadvantages, at the time that the advice was provided, to the party of 

making the agreement; and 
(c) the annexure to the agreement contains a certificate signed by the person providing the independent legal 

advice stating that the advice was provided; and  
(d) the agreement has not been terminated and has not been set aside by a court; and 
(e) after the agreement is signed, the original agreement is given to one of the spouse parties and a copy is 

given to each of the other parties.” 
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then the agreement should fail as a fundamental precondition.  However unlike the 
1998 Home Office paper, we consider that if the agreement has clearly taken into 
account what would happen if there were a child of the relationship, then this 
particular precondition would have been satisfied. 
 
It is our expectation that many pre-marriage agreements would then be formulated in 
a twofold fashion on what would happen if there were no children and the very 
different arrangements which would occur if there were children.  Moreover the 
residual jurisdiction of the court, to which we refer below, would be particularly 
relevant for the financial arrangements for children 
 
6.1.6 Residual discretion of the court 
 
Under what circumstances should the court be able to depart from the agreement?  
When would it not be binding?  This factor is fundamental.  When and why should the 
family court be able to intervene and set aside the agreement in whole or in part?   
 
We have concluded that it would be unjust to have legislation for binding pre-marital 
agreements without the courts having some discretionary opt out to allow justice and 
fairness in exceptional circumstances.  The question therefore is how much 
discretion?  The more the discretion, the greater the opportunity for fairness and 
justice in perhaps the changed and unexpected marital circumstances, allowing the 
opportunity to intervene and even set aside the agreement to produce a conventional 
fairness outcome.  Yet the more discretionary opportunity which is permitted to the 
courts to change or even ignore such agreements, the more such agreements are at risk 
of not being followed and therefore their status is devalued and so the greater would 
be the unhappiness many would feel in the way the courts and the English family law 
system had treated their agreement.  The lesser the discretion, the more “unfair” 
outcomes there will be, yet there is a form of “fairness” found in upholding 
agreements. 
 
The Government permitted a narrow discretionary factor in the 1988 paper on the 
basis of “significant injustice”.  Lord Justice Thorpe has been adamant over many 
years about the importance of the court retaining its discretionary powers yet has 
supported these proposals. In October 2002 he described the 1998 proposals as “well 
pitched”, adding that there should be “more emphasis placed on self ordering by 
elevating the effect of pre-marital contracts”.  
 
Sir Mark Potter, President of the Family Division, preferred the term “manifest 
unfairness or unreasonableness”.  We have continued throughout to refer to 
significant injustice however we would be content with either terminology. 
 
Our conclusion, after much reflection, is to retain the wording proposed by the 
Government in 1998 for the discretionary opportunity to open up an agreement 
namely significant injustice.  We believe this is the correct balance.  We are then 
content to rely on judge made law to elaborate on the circumstances in which 
significant injustice may be found, given that we believe that many judges are now 
committed to the importance of couples knowing that agreements will in almost all 
circumstances be binding and upheld. 
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6.1.7 Agreement Options 
 
Agreements may provide, by way of example, for the following: 
 
 for the entire outcome if there were a separation or divorce;  
 a schedule of what are the non-marital assets at the date of the marriage, an 

issue of considerable importance under our proposed new ancillary relief laws, 
below; 

 overriding provisions regarding the couple’s own preferred definitions of 
marital and non-marital assets; 

 specific intentions regarding provision for any children; 
  specific intentions regarding provision for major ill health, mental or physical; 
 specific intentions regarding provision for existing children or grandchildren; 
 specific intentions regarding specific assets e.g. family businesses; 
 agreements about preferred jurisdiction. 
 
6.1.8 Extending this provision to other relationship agreements 
 
A further issue we considered is whether any new law should be extended to all 
family agreements such as marital agreements and separation agreements rather than 
just pre-marriage agreements.  This is certainly the position in Australia which has 
binding financial agreements, including pre-marriage or post separation.  Should it be 
extended to civil partners and cohabitants? 
 
Undoubtedly, the above provisions in respect of pre-marriage agreements should 
apply to agreements in advance of a civil partnership.  
 
We believe there is good reason to extend this provision to all marital agreements.  
Some are in effect pre-marriage agreements yet entered into relatively soon after the 
marriage when the pressures of wedding planning have given way to allowing more 
time for reflection and consideration.  Whilst we would of course encourage couples 
to consider these issues well in advance of marriage, if they have not done so they 
should have the opportunity to do so after the wedding.  The almost shot gun nature of 
some pre-marriage agreements is very unsatisfactory, when entered into preciously 
close to the wedding and when in reality the financial commitments of the wedding 
had already been made.  Much better that it is reflected upon soon after the wedding if 
time has not properly permitted before.  They should have the same status.  
Agreements regarding the finances entered into during the marriage may sometimes 
have the benefit of creating stability and improved relationships, as the Government 
pointed out above as follows “[marital agreements] might also give couples in a 
shaky marriage a little greater assurance about their future than they might otherwise 
have had6.  Thus we have concluded that marital agreements be given the same status 
as pre-marriage agreements, with the same preconditions, apart from timing in 
advance of the wedding. 
 
Separation agreements are final financial settlements drawn up by parties and their 
lawyers on separation and expect the terms of the settlement to be made into a court 
order on a subsequent (non-fault based) divorce, perhaps after two years of separation.  
                                                
6 Para 4.22 of their 1998 report “Supporting Families 
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They had previously been much encouraged on the basis that the parties would not 
use the fault basis for divorce.  They are now used less, primarily because of the fear 
that one party on divorce a couple of years later may seek greater financial provision.  
The normal legal advice is to issue for a divorce immediately and thereby obtain an 
immediate financial order which is certain and final and much less susceptible of 
overturning than is an agreement.  There is no doubt in our opinion that separation 
agreements should not be treated less well than pre-marriage agreements made many 
years earlier.  They should be included in this reform.  It should also mean less fault-
based divorces if the parties have greater confidence in the binding nature of the 
separation agreement and are therefore prepared to wait for the two-year period of 
separation. 
 
Australia introduced binding financial agreements for domestic relationships a few 
years ago.  There were similar preconditions as we propose above.  There was a 
narrow discretionary opportunity to review.  The agreements have the same status as a 
final financial order on divorce and have proved very successful.  They have brought 
about a change in professional practice whereby, on separation, the parties often have 
a binding financial agreement instead of a divorce court order.  We are not proposing 
such a provision here at this time i.e. that the agreement has the same status in law as 
a court order, although we anticipate that this may be appropriate in years to come 
when binding marital and domestic relationship agreements are more commonplace 
and established.   
 
Cohabitants in a sexual and domestic relationship can now enter into a cohabitation 
agreement, often in the form of a deed of trust of real property.  We see no good 
reason not to include them within the marital agreements regime if they wish to opt in. 
There would be no discretionary opportunities and therefore it would be purely 
contractual.  We do not see this as blurring any distinction with marriage.  Instead it 
should strengthen the (statistically) invariably precarious nature of cohabitation 
relationships to the benefit of any children.  It is also further reason why reform of 
cohabitation law should await reform of the law affecting divorce. 
 
England has some fundamental differences with marital agreements as practised in 
parts of continental Europe and elsewhere in the world.  It is conventional elsewhere 
for the agreement including pre-marriage agreements to be prepared by a notary or 
similar lawyer who acts for both parties.  There is no separate representation.  There is 
no opportunity for discussion of the different positions of each party put forward 
skilfully and with the benefit of experience of separate representative lawyers.  Whilst 
undoubtedly notaries endeavour to allow each party to have their say, ultimately they 
are underrepresented, with anxieties that the stronger party has their position upheld in 
the agreement.  English law however has a fundamental criteria of separate 
representation.  It is fundamental to any agreement in the family law context, as set 
out in this report.  Under English law, one lawyer cannot act for both parties.  In 
mediation, the parties are recommended to take legal advice before and after the 
mediation.  English lawyers have seen countless cases of continental marital 
agreements being thoroughly unfair on the financially weaker party yet concluded by 
notaries.  Sometimes one spouse has not even understood what were the terms of the 
agreement, its purpose or its impact.  Therefore whilst there must be respect for other 
legal traditions, and whilst England should recognise marital agreements which 
comply with the conditions set out herein e.g. Australian binding financial 
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agreements, there should be no requirement or expectation that agreements reached 
without separate representation should have recognition as binding agreements.  This 
is fundamental to the basic concepts in English culture of fairness and justice. 
 
In continental Europe, marital agreements usually cover both divorce and death.  
There is no intention that this should be the position in England.  It would be very 
unwise to attempt to make a marital agreement comply with the requirements of the 
Wills Acts.  Nevertheless it will be good evidence of intentions in applications against 
the estate of a spouse or other family member under the Inheritance (Provision for 
Dependents) Acts.  Moreover marital agreements are already used relatively 
extensively amongst those marrying in later years to record agreements that their 
perspective children and grandchildren shall receive their estates with only life 
interests in perhaps the family home to the survivor spouse. 
 
We recommend that there should be a statutory law on agreements in marital and 
other domestic relationships.  It should not distinguish agreements entered into days 
before or the day after the relationship.  Australia has enacted this to considerably 
good effect.  Features such as duress may arise more with pre-marriage agreements 
but they can be encompassed in the general features of all marital and other family 
agreements. 
 
Summary of Recommendations: 
 
 couples should have the opportunity to enter into pre-marriage and other 

domestic relationship agreements; 
 these agreements should be binding provided they comply with certain 

preconditions, as specifically set out in the summary of proposals for 
reform of financial provision on divorce; 

 the family court should have a narrow discretion to override such 
agreements namely if the outcome of the agreement would cause 
significant injustice; 

 marital agreements, entered into during marriage and dealing with 
financial issues, should also be binding provided they comply with similar 
preconditions with similar discretionary opportunity to override; 

 civil partnership agreements should be treated the same as marital 
agreements; 

 separation agreements, entered into at a time of a breakdown of a 
domestic relationship, should be treated the same as marital agreements. 
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APPENDIX C 
Extract from “Every Family Matters” (July 2009)  

Centre for Social Justice 
 

Summary of Recommendations for Ancillary Relief Reform 
 
Objectives  
1. There should be a statutory objective of fairness. 
2. Fairness is found in the agreements of the parties, in the overriding calls 

on the overall resources of the parties and in the equal sharing of the 
marital assets; with first consideration given to the financial needs of 
dependent children and taking account of the section 25 Matrimonial 
Causes Act 1973 criteria where required 

3. There shall be an incorporation of the 1984 legislation of attempting a 
clean break in all cases 

 
Marital agreements  
4. The court must follow as binding any marital agreements provided they 

comply with certain conditions as follows 
i. after legal advice, certified on the marital agreement as having 

been received, and 
ii. after financial and other relevant disclosure, and 

iii. without misrepresentation, duress, mistake, fraud and similar 
contractual elements, and 

iv. in the case of pre-marriage agreements, at least 28 days before the 
wedding ceremony, and 

v. there is no significant injustice 
5. Significant injustice shall be in the discretion of the court.  Significant 

injustice will include failure to make reasonable provision for any 
children of the relationship during their minority in which circumstances 
the court has power to depart from the agreement to the extent of making 
such provision.  Significant injustice may include failure to have 
reasonable provision in exceptional unexpected circumstances e.g. health, 
in which circumstances the court has power to depart from the agreement 
to the extent of making reasonable provision.  Significant injustice may 
relate to provision as to income or capital or both. 

6. If any of the conditions above are not complied with or there is significant 
injustice, the court shall follow financial provision as set out herein but 
may nevertheless take into account the existence of the agreement in any 
discretionary elements 

7. Marital agreements may provide by way of example  
i. for the entire outcome if there were a separation or divorce,  

ii. for the entire outcome if there were a separation or divorce,  
iii. a schedule of what are the non-marital assets at the date of the 

marriage, an issue of considerable importance under our proposed 
new ancillary relief laws, below 

iv. overriding provisions regarding the couple’s own preferred 
definitions of marital and non-marital assets, 

v. specific intentions regarding provision for any children 
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vi.  specific intentions regarding provision of major ill health, mental 
or physical 

vii. specific intentions regarding provision for existing children or 
grandchildren 

viii. specific intentions regarding specific assets e.g. family businesses 
ix. agreements about preferred jurisdiction 

 
Definitions of property 
8. All resources of the parties at the date of the final settlement are to be 

categorised as marital assets and non-marital assets  
9. Marital assets are all assets acquired by the parties solely or jointly 

during the marriage and any premarital cohabitation whether through 
passive growth or active acquisition.  It includes non-marital assets which 
by the definition below become marital assets. 

10. Non-marital assets are  
i. premarital, pre cohabitation assets,  

ii. inheritances,  
iii. sole gifts 
iv. post separation assets if as a consequence of new enterprises and 

new initiatives by one spouse post separation 
11. Non-marital assets become marital assets in the following manner  

i. they are used for the purchase or acquisition of the primary 
residential property for the family  

ii. they are used for the purchase or acquisition of the contents of the 
family home, motor vehicles, chattels, household expenditure and 
all other elements of family life  

iii. they are used for the purchase, acquisition, investment or other 
involvement in family and/or jointly run businesses or enterprises 
or run by the other spouse  

iv. they are used for the common benefit of the family 
v. in other circumstances where it is clear from the actions of the 

spouses that the assets were intended to be marital (following New 
Zealand’s provisions in which separate property becomes 
relationship property) 

vi. in any event premarital assets become marital assets as to 5% per 
annum up to becoming 100% marital asset after 20 years  

 
Overriding calls on assets 
12. In conducting its fairness exercise on distribution of marital assets and 

non-marital assets, the court shall follow as binding any marital 
agreement of the parties as set out above. 

13. If there is no marital agreement, the following applies 
1. The first priority call is a residential home for the children during 

their minority with the primary carer and the secondary carer, with 
a presumption of equal basic housing needs of each parent with the 
children taking account of their ages, gender and similar, and then, 
if needs so require, providing an uplift, perhaps between 10% to 
30% dependent on circumstances, for the primary residential 
parent.  Reasonable accommodation needs of the child with each 
parent would take account of the standard of the marriage, available 
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resources and section 25.  The first priority call would include other 
reasonable capital needs of the children.   

2. The second priority call is quantified recognition of the prejudice 
created to either party by commitments, sacrifices or other steps 
that one spouse has taken for the benefit of the children or the other 
spouse during the marriage and ongoing, including retained benefit 
or relationship generated disadvantage.  It will be similar to section 
18 New Zealand Property (Relationships) Act 1976 as amended. 

3. The third priority call would be provision for the reasonable needs 
of each spouse, with justification being required by either spouse to 
show why their needs should be greater than the other post 
separation.   

 
Division of assets  
14. The marital assets, including illiquid assets, shall be divided equally 

between the spouses unless there is a good reason not to do so which is the 
3 priority calls set out above.  If there is a disparity in the provision 
between the spouses in the liquid marital assets, this should be 
compensated by appropriate disparity in the division of the illiquid assets, 
with appropriate provision taken of the element of illiquidity and risk 

15. The non marital assets should be used to provide for the priority calls set 
out above only in so far as they cannot be utilised by the marital assets.  
Thereafter in respect of the (remaining) non-marital assets, there should 
be good reasons shown to justify any redistribution, taking account of the 
section 25 factors. 

16. The first priority call, primarily the housing needs of each spouse as 
carers, should first be met out of their one half share of marital assets 
together with their own non-marital assets.  If however it is necessary to 
use any of the one half share of the marital assets or the non-marital 
assets of the other party, this should be in the form of a Mesher (charge-
back) for the child's minority.  The second priority call, “compensation”, 
should be payment of an outright lump sum including from one half of 
the marital assets or non-marital assets of the paying spouse if necessary, 
otherwise ongoing maintenance.  The third priority call, reasonable needs, 
should be an outright payment or Mesher dependent upon the nature of 
the provision of the needs 

17. Where there is a short marriage of less than three years without any 
children the parties should be put in the position as if they had not been 
married unless this will cause significant injustice taking account of 
features such as age, health and section 25 factors.  There should 
nevertheless be equal sharing of the marital assets.  However conversion 
of non-marital assets into marital assets, as above, would not then apply 

18. The court shall retain a narrow discretion to review the overall final 
division of overall assets to make sure that there was no significant 
injustice, taking account of the section 25 principles.  This discretion will 
specifically include where one party’s parental/family inheritances have 
become marital assets in accordance with the above and the other party 
has yet to receive any parental/family inheritance. 

 
Child support  
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19. The family courts shall have power to make Child maintenance orders 
where both parties are not in receipt of or claiming welfare benefits and 
the court is making other orders between them concerning income or 
capital and in any event where are arrears of more than 6 months 

20. Written agreements after legal advice by parents regarding child support, 
when neither is in receipt of welfare benefits, shall count as child-support 
assessments 

 
Spousal maintenance 
21. Spousal maintenance shall continue to end automatically on remarriage 

but should be reduced to a nominal maintenance order after periods of six 
months cohabitation 

22. Maintenance should be varied in accordance with the retail price 
indexation on an automatic basis unless otherwise agreed or ordered 

 
Case reporting 
23. The President of the Family Division shall be charged with the 

responsibility of overseeing judicial reported decisions, making clear 
those judgements or parts of judgements which are specifically intended 
to define, change or vary the law or give guidance to practitioners and the 
public about the law, “red letter cases”, and those decisions which are 
intended merely to be illustrative of an application of the law in a 
particular case 
 

Application of the law 
24. This financial provision law is very susceptible to being converted into a 

web based electronic, computer programme.  This should be piloted so 
that it is available at the time of the introduction of the new law.  Legal 
assistance may be needed, for example on quantification of the priority 
calls, before data is inputted.  Further legal assistance may be needed on 
the outcome.  There will be a number of cases which will be unsuitable.  
Nevertheless many ancillary relief disputes will have considerable 
assistance from a web based computer model based on this there are law. 

 
Applicable law  
25. England should only ever apply English law in financial provision 

disputes appearing before the English family courts 
 
Miscellaneous  
26. Capital gains tax on Mesher payments shall be abolished 
27. The court shall have the power to grant interim lump sums for costs, 

which will assist many more parties to have better opportunities for 
funding their cases and so more just outcomes 

28. To assist the disclosure process, there shall be much more and easier 
access to tax returns and other official records 

29. In the case of clear failure to give disclosure, the court shall not only have 
power to make costs orders including at an interim stage with forthright 
payment from existing assets, but to adjust the percentage in favour of 
the other party by up to 10% of the overall marital and non-marital 
assets known to the court.   



I have acknowledged the email below. i don;t know whether we count Mr Brookman as 
a separate respondent - probably  
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From: Andrew Francis [mailto:AFrancis@serlecourt.co.uk]  
Sent: 15 April 2011 18:09 
To: Cooke, Elizabeth 
Cc: Henry Brookman 
Subject: FW: Chancery Bar Association - paper no. 198 
 
 
 
Dear Elizabeth, 
 
 
 
I took the liberty of showing the response which Miranda and I had drawn for the 
ChBA to a friend of mine who is a solicitor specializing in international divorce 
matters. His response is below and he has agreed that I should forward his note 
to you for the kind attention of your team. I am sorry it is out of time but I 
did not show him the ChBA response until Wednesday, so he has been very prompt 
with his thoughts! 
 
 
 
With kind regards, 
 
 
 
Andrew. 
 
 
 
cc HB 
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To: Andrew Francis 
Subject: Chancery Bar Association  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dear Andrew 
 
 
 
I have read the Chancery Bar Association response with interest. A few examples 
occurred to me that illustrate the points you make. 
 
 
 
2.(ii) I agree that conflating the issues arising from a divorce, where a MPA may 
be in force are very different from those arising on death. For example, what 
about this situation? A woman marries a man who has very young children, and they 
have a MPA. As the years unfold, while her role is that of stepmother, she is to 
all intents and purposes their full mother. If she is widowed when the children 
are, say, in their mid-teens, the issues go well beyond just her own financial 
needs. Yet the recommended provision may confine it to that. 
 
 
 
3.(iii) & (vii) I see a real difficulty in reconciling the existence of MPAs with 
Wills. MPAs are a bilateral agreement. Wills are made unilaterally without anyone 
else necessarily knowing of their contents. Obviously a Will could not relieve 
the trustees of an estate of any obligations under the MPA. On the other hand one 
could conceive that certainly a Will could make a release. For example, if the 
MPA provided that in the case of death, the surviving spouse had a life interest 
in the property but no more, presumably the testator could forego that provision 
and by Will leave the former matrimonial home outright to the widow or widower. 
 
 
 
That that brings in the problem, what if the other party has acted on reliance on 
the pre-nup (the existence of which they knew) but the deceased has unilaterally 
relaxed the provisions? As an example, the implicit deal, say in a second 
marriage, would be that subject to the MPA which gave the widow a life interest, 
the husband would leave his estate to his children of a first marriage, and the 
wife would leave her estate to her children of the first marriage. However, if 
the husband then unilaterally reduces the value of his estate by bestowing the 
FMH outright to the widow, suddenly the position changes. The wife may have left 
all her estate to her children – or even given it away in her lifetime – knowing 
that her stepchildren were being well looked after by her husband; yet 
unbeknownst to her, suddenly her stepchildren are substantially worse off than 
she envisaged. 
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Having a picky mind, another example occurs to me, not all that far-fetched. The 
husband enters an MPA on his first marriage. He and his wife separate. They never 
divorce – many people do not – he just keeps paying his share of the mortgage on 
the home that his wife remains living in, and otherwise they go their separate 
ways, possibly intending to sell the house when the mortgage is paid off 
(although many people never think very hard about that.) He enters into a long 
term cohabitation with a new partner, they have a family, they make mutual Wills 
looking after each other and the children, and then he dies. The MPA probably 
provides the equivalent of a community of property during the currency of his 
marriage, and it could also have required mutual Wills leaving everything to each 
other. Therefore, it is still in force and it applies to everything he has 
accumulated since his marriage. What on earth is to happen?  
 
 
 
As I say, I may be picky, but I just thought these were the sort of examples that 
sooner or later will arise in real life.  
 
 
 
Regards. 
 
 
 
 
 
Henry Brookman 
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8.2:  If the concept of and existing system of marital property agreements are to 
survive, then a reform of the current law would be beneficial as it would provide 
more certainty to married and cohabiting couples .Without reform it will become 
unpopular and is likely  to die a natural death 

8.3: Agreed 

8.4:  A form that provides for future financial planning is fine but exclusion of the 
court’s jurisdiction should not be a matter of rule. Rather it must be based on 
individual circumstances as there may be situations requiring the court’s 
intervention eg., owing to unfairness to one party to the agreement, duress or 
undue influence or where one of the parties to the agreement is acting unduly 
difficult in regard to the agreement  

8.5: It depends on whether the agreement is narrow or wide. It could stick to 
specific items if it is a narrow agreement. However, this could also be tailored to 
situations. 

8.6: I believe it is not necessary for one to wait for the other. The changes could 
be made parallel to one another. 
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RESPONSE OF THE LAW 

REFORMCOMMITTEE OF THE BAR 

COUNCIL TO THE LAW COMMISSION’S 

CONSULTATION (NO.78) ON MARITAL 

PROPERTY AGREEMENTS 
 
 

The Law Reform Committee of the Bar Council (“the Committee”) is pleased to have 

the opportunity to respond on this important issue of law reform. Our response will 

follow the headings and numbered paragraphs of the consultation document. We 

are, however, conscious that the real effect of the proposed reform of the law relating 

to marital property agreements will not be seen until the reform has been in place for 

some time. We regard it as important that it is acknowledged now that a review will 

have to be carried out, to see how the reform is working in practice. We suggest, 

therefore, that a review after 5 years should be accepted as a necessary consequence 

of the reform. 

 

CONTRACTUAL VALIDITY AND PUBLIC POLICY 

We provisionally propose that for the future an agreement made between spouses 

before or after marriage or civil partnership shall not be regarded as void or contrary 

to public policy by virtue of the fact that it provides for the financial consequences 

of a future separation, divorce or dissolution. 

 

Response 

We agree. Such an agreement should not be regarded as void or contrary to public 

policy for the reasons given in Radamacher. However, as articulated by Lady Hale in 

her (dissenting) judgment in Radamacher, important issues arise as to whether there 

should be a power to vary a pre‐nuptial agreement. The court currently has such 

power in relation to post‐nuptial agreements (ss.34‐5 MCA 1973) and consideration 

should be given to whether there should be power to vary pre‐nuptial agreements. 

The Committee considers that there should be such a power.  
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8.4 Should a new form of qualifying nuptial agreement be introduced, that provides 

for the financial consequences of separation, divorce or dissolution and excludes the 

jurisdiction of the court in ancillary relief? 

8.5. If so, should such agreements be able to contain only terms relating to pre‐

acquired, gifted or inherited property? 

 

Response 

Radamacher decided that, absent circumstances making it unfair to hold them to it, 

the Court should give effect to a nuptial agreement freely entered into by the parties 

with a full understanding of its implications. What has been left undecided is how 

the courts should deal with “needs” and “compensation” when assessing fairness 

and we agree with the Law Commission (para 3.88) that there is insufficient clarity as 

to whether there has been more than a change of emphasis. 

It would be wrong to permit individuals to contract out of all of the obligations of 

marriage or to introduce qualifying nuptial agreements, which undermine the 

concept of marriage as a partnership or allow discrimination between husbands and 

wives. Whereas the Committee does not consider it appropriate for the jurisdiction of 

the court to be excluded in relation to the distribution of marital assets, it may be 

appropriate to introduce a qualifying nuptial agreement limited to non‐matrimonial 

property. This is on the basis that it is right for there to be a different approach to 

inherited wealth or pre‐acquired assets from that in the case of the marital acquest.  

It follows that the Committee agrees that such agreements should be able to contain 

only terms relating to pre‐acquired, gifted or inherited property. 

8.6. Should the reform of the law relating to marital property agreements be 

postponed to await a wider review of the law of ancillary relief? 

 

Response 

No. The task of reforming ancillary relief law generally is enormous. It should be 

possible to integrate reform in relation to marital property agreements into the 

existing law. 

 

CONTRACTUAL VALIDITY 

8.7. We provisionally propose that, in the event that qualifying nuptial agreements 

are introduced, a marital property agreement should not be treated as a qualifying 

nuptial agreement unless it is a valid contract. 

 

Response 

The Committee agrees with this approach for the reasons set out in the consultation 

document. 

 

8.8. Do consultees think that the law relating to undue influence would require 
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reform for qualifying nuptial agreements only in order to ensure that they were not 

too readily challenged or overturned? 

 

Response 

This is a difficult issue since it could lead to anomalies. However, consideration 

could be given to:‐ 

1. whether the obtaining of independent legal advice should be a pre‐requisite for a 

qualifying nuptial agreement. 

2. whether there should be a presumption of no undue influence in cases where it 

was established that independent legal advice had been obtained.  

 

8.9. SIGNED WRITING 

 

We provisionally propose that, in the event that qualifying nuptial agreements are 

introduced, it should be a requirement that they be made in writing and signed by 

the parties. 

 

Response 

For the reasons given in the consultation document, the Committee agrees with this 

proposition. 

 

8.10 THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE. 

We provisionally propose that, in the event that qualifying nuptial agreements are 

introduced, a marital property agreement shall not be treated as a qualifying nuptial 

agreement unless the party against whom it is sought to be enforced received, at the 

time of the making of the agreement, material full and frank disclosure of the other 

party’s financial situation.   

 

Response 

 

Whereas the Committee is clear that there must be a requirement of proper 

disclosure, as identified in the consultation document, “material full and frank 

disclosure” raises questions as to what is “material” and what is “full”.  Is there to be a 

requirement for valuation? What is to be the burden of proof?  It may well be fairer 

for the party seeking to rely on the agreement to bear the burden of establishing, on a 

balance of probabilities, that he (or she) has made full and frank disclosure (and that 

any non‐disclosure was immaterial)  

8.11. We ask consultees whether parties should be able to waive their rights to 

disclosure. 

 

Response 
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We do not consider it appropriate that parties should be able to waive their rights to 

disclosure. As stated in the consultation document, a decision made without proper 

information is not autonomous, nor does it permit a lawyer to give effective legal 

advice. 

 

8.12 THE EFFECT OF FAILURE TO TAKE ADVICE 

We provisionally propose that, if qualifying nuptial agreements are introduced, a 

marital property agreement should not be treated as such against a party who did 

not receive legal advice at the time when it was formed. 

 

Response 

The Committee agrees with this approach for the reasons set out in the consultation 

paper.  

 

8.13 We provisionally propose that, in order to prove that legal advice had been 

given, it shall be necessary to show that the lawyer advised the party against whom 

the agreement is sought to be enforced about: 

(1) the effect of the agreement on the rights of that party and 

(2) the advantages and disadvantages, at the time that the advice was provided, to 

that party of making the agreement.  

 

Response 

In principle, the Committee agrees with this for the reasons given by the 

Commission. However, there may need to be some qualification to (2) such as by 

adding, after “at the time that the advice was provided” words such as “and on the 

information available”.  If there is no such qualification, there is a risk of placing an 

impossible burden on legal advisers. 

 

8.14 JOINT LEGAL ADVICE 

We ask consultees if they believe that there are any circumstances where the 

statutory requirement for legal advice could be met by having the same lawyer 

advise the two parties. 

 

Response 

The Committee can see no circumstances in which this would be appropriate. It 

would be likely to inhibit frank exchanges between lawyer and client and there 

would be a real risk that the lawyer would not be able to give truly independent and 

objective advice to both parties. 

 

8.15 A TIMING REQUIREMENT 
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We provisionally propose that, if qualifying nuptial agreements are introduced, 

there should be no timing requirements imposed upon qualifying nuptial agreements 

made before marriage or civil partnership. 

 

Response 

We agree and we also consider that no timing requirements are necessary in relation 

to post‐nuptial agreement. 

 

8.16. THE CONTENTS OF THE AGREEMENT 

We seek consultees’ views as to whether, if qualifying nuptial agreements are 

introduced, there should be any further provision, beyond what we have already 

proposed, about either:‐ 

(1) the formation; or 

(2) the content 

of the agreement. 

 

Response 

The Committee does not consider that a requirement of fair process is necessary. 

The doctrine of undue influence is sufficiently wide to provide safeguards and 

would seem to be available in circumstances in which a spouse was subjected to an 

“unacceptable form of persuasion” by family or friends of the other spouse rather than 

by the spouse himself. 

 

8.17 VARIATION 

We provisionally propose that any variation of a qualifying nuptial agreement must 

comply with all the pre‐requisites for the formation of a qualifying nuptial 

agreement. 

 

Response 

The Committee agrees for the reasons set out in para 6.127 of the consultation 

document. 

 

8.18 PREJUDICE TO CHILDREN AND TO THE PUBLIC PURSE: TWO 

INESCAPABLE PROVISOS 

We provisionally propose that, if qualifying nuptial agreements were introduced, 

they should be able to be varied or set aside by the court to the extent that: 

(1) the agreement made insufficient provision for the children of the family; 
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and/or 

(2) the agreement left, or would in the foreseeable future leave, one or both parties 

dependent upon state benefits in circumstances where that could be avoided by the 

making of an order in ancillary relief. 

[paragraph 7.16] 

 

Response 

The Committee agrees that these provisos are necessary. 

 

8.19 FURTHER SAFEGUARDS: THE OPTIONS 

 

We ask consultees to tell us which of the following options they would prefer: 

(1) a “cast‐iron” model, imposing no safeguards beyond those relating to children 

and to social security; 

(2) provision for the agreement to be able to be varied or set aside by the court on the 

happening of specified events; 

(3) provision for the agreement to be varied or set aside by the court if it produced 

significant injustice; 

(4) provision for the agreement to be varied or set aside by the court to the extent 

that it failed to meet the parties’ needs and to provide compensation for any losses 

caused by the relationship; 

(5) provision for the agreement to be varied or set aside by the court if it failed to 

meet the parties’ needs, narrowly defined. 

 

Response 

This is an issue of major importance. The Committee’s views are as follows:‐ 

(1) a “cast‐iron” model is not the right approach and would likely to lead to 

unfairness in many cases.  

(2) the “specified events” route is also inappropriate, since it is likely to be impossible 

to provide for all eventualities. 

(3) The Committee is now aware how New Zealand model and its raised threshold of 

“serious injustice” has worked in practice. However, it seems appropriate to provide 

that an agreement may be varied or set aside if to enforce it would result in “real 

unfairness” or “significant injustice.” We recognize that no such discretionary test 

would give certainty of outcome. 

(4) It is arguable that a provision for the agreement to be varied or set aside if it 

produced “significant injustice” (or some similar provision) would permit the setting 
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aside of an agreement which failed to meet the parties’ needs or failed to compensate 

a party for losses caused by the relationship.  

(5) again, the provision contemplated by (3) might be sufficient. Otherwise, the 

Committee considers that there should be a provision for the agreements to be varied 

or set aside if it fails to meet the needs of the parties, needs being narrowly defined, 

rather than needs as generously interpreted. 

 

8.20 IDENTIFYING PROPERTY OVER TIME 

We provisionally propose that there should be rules that enable property to be 

identified over time, for the purpose of a marital property agreement and that they 

should set out the consequences of investment in that property by the other party or 

of the mixing of that property with property of the other party. 

 

Response 

The Committee agrees that, should either model be adopted, the identification and 

tracing of property identified in the agreement (and which may have changed over 

time) will have to be considered. This is a difficult issue and we agree that S v S 

[2007] 1 FLR 1496 is not particularly helpful in this regard. Rules will need to be 

drafted enabling the identification of property over time. 

 

8.21 We ask consultees to tell us whether they think that such investment or mixing 

should give rise to shared ownership, or to a right to reimbursement. 

 

Response 

The view of the Committee is that such investment or mixing should give rise to 

shared ownership and prevent enforcement of the agreement in respect of the 

relevant asset. 

 

8.22 BINDING MARITAL PROPERTY AGREEMENTS AND THE 

INHERITANCE (PROVISION FOR FAMIL AND DEPENDANTS) ACT 1975 

 

We provisionally propose that, if qualifying nuptial agreements were introduced, it 

should be possible for them to restrict or modify the ability of either party to apply 

to the court for family provision under the Inheritance (Provision for Family and 

Dependants) Act 1975, save insofar as application is made for provision for 

maintenance (as that term is used in the context of the Inheritance (Provision for 

Family and Dependants) Act 1975. 

 

Response 

This seems at first glance appropriate, although are not quite sure how a limitation to 

pre‐acquired, inherited or gifted assets (which we would like to see) could work in 

practice, where the method used is to focus on the level of financial provision. But 
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we are a little concerned that this may require a little more thought than it has yet 

been given. The 1975 Act already builds in a divorce‐comparison, requiring the court 

to take into account what the claimant would have received had the marriage 

terminated on divorce rather than death. That therefore would already allow the pre‐

nuptial agreement to be taken into account. But death is significantly different from 

divorce, for 2 reasons: 

There is only one surviving party to the marriage. 

The marriage did not break down. 

Both those factors suggest that different considerations may apply on death, than on 

divorce. While an agreement to drop from spouse status to co‐habitee status (from 

“not limited to maintenance” to maintenance only) may seem neat and superficially 

attractive, we are concerned that (a) that artificially deems a relationship to have 

been what it was not, and (b) much may depend on any changes to the level of a co‐

habitee’s claim, which is being considered after the Law Commission’s recent Report 

on Intestacy and Family Provision Claims on Death. 

 

 

For and on behalf of The Law Reform Committee 

Janet Bazley QC 

April 2011 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Consultation Submission from His Honour Judge Mark Rogers 
 

1. It has been my privilege to be part of the Advisory Group 
associated with this Consultation process and I have had a unique 
opportunity to think hard about this important area of law reform. 

 
2. My views have changed over the last year or so. Originally I was 

strongly in favour of radical change in order to incorporate the 
concept that marital agreements should in general be accepted as 
decisive in financial relief orders upon divorce. The dissenting 
judgment of Lady Hale in Radmacher and the experience of being 
part of the consultation process have caused me to offer a more 
cautious view. To look at matters essentially in terms of contract is 
to ignore the unique character of a marital agreement. 

 
3. There is a very powerful, influential and vocal constituency in 

favour of reform comprising the mainly London based legal 
profession which deals frequently with exceptionally wealthy 
clients often with a foreign element. The view of that constituency 
is important but I am conscious that it represents a tiny minority of 
all divorce cases. 

 
4. In my view law reform should be driven by the interests of the 

many not the few. There is a danger in this area of the law of “the 
tail wagging the dog” unless exceptional care is taken. There are 
particular risks of distortion of the true picture not least because the 
case law in ancillary relief is virtually all made in big money cases. 
The reality of the vast majority of cases settling amicably or with 
small scale litigation in County Courts where the resources are 
limited is often forgotten. The impact of law reform on such cases 
should be considered carefully. 

 
5. All that said I can see the desirability of recognising the different 

nature of wealth which already existed at the date of the agreement 
or marriage from that accumulated through the joint efforts of the 
parties later. There can be no obvious objection to the safeguarding 
of such wealth in a marital agreement. What the parties do later is 
likely to be less straight forward. 

 
6. In big money agreements there is likely to be a concentration upon 

the adequacy of disclosure and legal advice. In my view if the 
preconditions for a valid marital agreement were too onerous that 
would deter less affluent parties from contemplating such an 



agreement or such preconditions would be routinely ignored, 
perhaps storing up trouble for the future in the form of dispute and 
litigation. 

 
7. The balance between sensible preconditions and practicality is very 

difficult and may make the framing of a uniformly useful template 
very difficult. If it meant that only the wealthy in fact used the 
option then the desirability of universal law reform would be lost. 

 
8. In the end I see danger in too rigid an approach. It would be 

undesirable for there to be no exception or escape route to cover 
the needs of children, extreme poverty or clear injustice. That I 
recognise would substantially water down the attraction of the 
certainty of the agreement for some. It may even be said that the 
law as currently understood would be little changed. 

 
9. The flexibility and discretionary nature of financial relief orders 

upon divorce is both a strength and a weakness. I see no 
enthusiasm among colleagues working at the lower value end of 
the wealth scale for a move away from flexibility.  

 
10. My own view is that there are some obvious (and perhaps quite 

easy to define) cases where a premarital agreement is likely to be 
useful. Similarly in cases of vast wealth the certainty of outcome is 
likely to outweigh the advantage of fine-tuned flexibility. In the 
end for the vast majority of middle ranking and low value cases the 
retention of a discretionary element is likely to be of great value. 

 
Mark Rogers  
April 2011 

 



Dear Law Commission, 
 
The following are points which I wish to bring to your attention with regards to 
the Consultation Paper 198: 
 
1. The paper does not consider the affects upon spouses which have no right of 
abode within the UK.  
 
2. Where a married couple has separated, and one partner does not have right to 
abode, however has a UK spouse visa, how will the courts provide for 
consideration for ancillary benefit for the non UK person.  
 
Sincerely, 
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Dear Sirs, 
 
 
 
Could you please note that in respect of my response to this consultation, I 
support Christian Concern and The Christian Legal Centre’s entry: ’Response to 
the Law Commission Consultation: Marital Property Agreements’. 
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THE LAW SOCIETY’S RESPONSE 

Introduction 
 
1. The Law Society is the representative body for over 140,000 solicitors in England 

and Wales. It negotiates on behalf of the solicitors’ profession, lobbies regulators, 
Government and others. It also works closely with stakeholders to improve 
access to justice for consumers. 

 
2. We welcome the opportunity to respond to the Law Commission’s consultation on 

Marital Property Agreements.  
 
3. In preparing this response, we sought the views of the specialist committees of 

the Society - the Family Law Committee, and the Wills & Equity Committee.  
These committees are made up of specialist practitioners who have experience 
of the way in which the marital property agreements work in practice.  

 
4. The Law Society supports the proposed reform to introduce a new form of marital 

property agreement, namely a qualifying nuptial agreement that provides for the 
financial consequences of separation, divorce or dissolution and excludes the 
jurisdiction of the court in ancillary relief.  We would note, however, that this 
would mark a further significant change in the status of marriage in English law 
and, initially at least, may well lead to significant additional litigation.  It is clear, 
however, that trends both socially and legally, are towards providing individuals 
with greater autonomy in dealing with property in respect of their matrimonial 
arrangements and the Society believes that there needs to be clarity and 
certainty in this area. 

 
5. The Law Society notes that in Radmacher v Granatino1 the Supreme Court 

confirmed that marital property agreements were no longer to be regarded as 
void for the reason that they might encourage separation, and that whilst the 
agreement cannot oust the jurisdiction of the court, the court will exercise its 
discretion in accordance with the agreement provided it was freely entered into 
and it would not be unfair to hold the parties to the agreement.  

 
6. While we recognise that the court has moved towards recognising marital 

property agreements, there is still uncertainty as to their status because the court 
can overturn them. We believe that legislative reform is required to provide clarity 
and certainty in relation to the status afforded to marital property agreements.  

 
7. The Law Society notes that in practice, the vast majority of cases are not 

contested in the courts, and when they are, most cases centre on the difficulty of 
meeting the ‘needs’ of separate households. However, there are cases where 
individuals would like to account for their assets which go beyond a ‘needs’ basis 
and the law should provide certainty for these individuals.  

 
8. We are aware that there are many different reasons for wanting to make future 

agreements in relation to ancillary relief these include wealth, family businesses, 
European background etc. We believe it is now time for the law to provide these 
individuals with autonomy and certainty through the introduction of such 
agreements which take property outside the jurisdiction of the courts. However, 

                                                 
1 [2010] UKSC 42.  
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we recognise that autonomy may not always be present and that pressure or 
other external factors may play a significant role in the making of these 
agreements, and as such we believe it is fundamental that safeguards are put in 
place to ensure that individuals entering these agreements understand the 
implications and consequences of the agreement and ensure that their needs are 
protected.  

 
9. We applaud the Law Commission’s approach to ensure that there is no scope for 

contractual arrangements between individuals to displace the welfare of children. 
The Law Society would not support any proposal which made it possible for a 
party to contract out of their responsibility to their children.   

 
10. We now answer the individual questions raised in the paper. 
 
 
IMPACT ASSESSMENT 
We would welcome information and comments from consultees on any 
potential impacts of the current law or of reform of the law relating to marital 
property agreements. [paragraph 1.55] 
 
The Law Society believes that the consultation broadly identifies the impact of 
specific proposals on the relevant parties appropriately. The consultation paper also 
highlights the impact that the proposed reforms would have on public policy 
considerations in accordance with the evidence available.  
 
The Law Society agrees that the question of marital property agreements is a difficult 
one. In part it comes down to views on the role and interplay between state, religion 
and private lives. We recognise that getting consensus on such issues is therefore 
nigh on impossible, and the debate itself stirs up strong beliefs. However, throughout 
our response we have attempted to raise any concerns and comment on the impact 
the proposed reforms may have on parties.  
 
CONTRACTUAL VALIDITY AND PUBLIC POLICY 
We provisionally propose that for the future an agreement made between 
spouses, before or after marriage or civil partnership, shall not be regarded as 
void, or contrary to public policy, by virtue of the fact that it provides for the 
financial consequences of a future separation, divorce or dissolution. 
[paragraph 3.84] 
 
The Law Society supports this proposal. We believe that the law needs to be 
reformed to reflect the current case law and prevent any possible challenges on the 
basis of marital property agreements being void or contrary to public policy.  
 
Marriage is a contract - albeit one steeped in tradition and state-regulated. It is a 
contract where (until reformed) the parties have no discretion to vary the terms of the 
contract. We feel that the 'contrary to public policy' argument which stems from the 
'unity for life of one man and one woman' tradition is no longer applicable to the 
modern law or to modern society where divorce is significantly simpler and more 
socially acceptable than before.  While there are clear grounds for ensuring that one 
party to a marriage cannot simply leave the other in penury, there are many ways in 
which property can be divided and we consider that, subject to safeguards, there is 
no reason why couples should not have the discretion to arrange these matters prior 
to marriage. 
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QUALIFYING NUPTIAL AGREEMENTS 
Should a new form of qualifying nuptial agreement be introduced, that 
provides for the financial consequences of separation, divorce or dissolution 
and excludes the jurisdiction of the court in ancillary relief? [paragraph 5.69] 
 
Yes, the Law Society believes that qualifying nuptial agreements should be 
introduced to recognise the complexity and reality of personal relationships and of 
marriage/civil partnerships. However, we believe that such agreements should be 
subject to safeguards as outlined in our response below.  
 
If so, should such agreements be able to contain only terms relating to pre-
acquired, gifted or inherited property? [paragraph 5.70] 
 
The Law Society supports the proposal to limit qualifying nuptial agreements to pre-
acquired, gifted or inherited property. We believe that establishing a position where 
couples can choose to opt into an optional ‘community of acquests’ would provide 
clarity around ancillary relief proceedings. We note that this position is well-
established throughout Europe.  
 
We believe weight should be given to protecting pre-acquired, gifted or inherited 
property, which in most cases may be easily identifiable. We note that these assets 
will not usually encompass all of the couple’s assets and as such there will be a 
continuing place for the courts to play in marital property agreements. We believe 
there is an inherent fairness in this limited form of agreement as there would be no 
attempt to directly regulate the marital wealth but rather the personal wealth brought 
into the relationship.  
 
We note that introducing this proposal would not prevent marital property agreements 
which go beyond the ‘community of acquests’ from being made, however these will 
not exclude the jurisdiction of the court. Following from Radmacher v Granatino we 
believe the courts will continue where appropriate to give sufficient weight to marital 
property agreements.  
 
We believe this is a sensible compromise position where the proposal will provide a 
limited form of qualifying nuptial agreement which will oust the court’s jurisdiction for 
pre-acquired, gifted and inherited property, but will however ensure that the court’s 
protection remains in place for the assets acquired during the marriage or civil 
partnership. This appears to be a sensible distinction which will meet the needs of 
many people who wish to protect this sort of property while retaining the element of 
public policy that assets acquired during a marriage remain joint property.  However, 
if this proposal were extended to cover assets acquired during a marriage then 
stronger safeguards will be required than that for limited agreements.  
 
Should the reform of the law relating to marital property agreements be 
postponed to await a wider review of the law of ancillary relief?  
[paragraph 5.72] 
 
The Law Society would support a wider review of the law of ancillary relief and fault 
based divorce.  However we are aware that such a review, which would need to be 
undertaken by the Law Commission, is not anticipated in the near future.  This is an 
issue which needs to be resolved and, therefore, should not be delayed, particularly 
given the uncertainty of such a review.   
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CONTRACTUAL VALIDITY 
We provisionally propose that, in the event that qualifying nuptial agreements 
are introduced, a marital property agreement should not be treated as a 
qualifying nuptial agreement unless it was a valid contract. [paragraph 6.47] 
 
The Law Society supports this proposal. Qualifying nuptial agreements are a type of 
contract and as such should be subject to the usual contractual requirements.  These 
requirements protect, to a certain extent, against formulation of invalid contracts, 
including problems with mistake (for example, through the requirement of legal 
advice) and misrepresentation (for example, through the requirement for disclosure).  
 
Do consultees think that the law relating to undue influence would require 
reform, for qualifying nuptial agreements only, in order to ensure that they 
were not too readily challenged or overturned? [paragraph 6.48] 
 
The Law Society believes that the law relating to undue influence should be reformed 
for qualifying nuptial agreements so that these agreements are not too readily 
challenged or overturned. We recognise the difficulties in applying presumed undue 
influence in the case of qualifying nuptial agreements and believe that this could be 
used inappropriately to challenge an agreement.  
 
While we recognise the important underlying principles behind presumed undue 
influence, we note that these agreements are likely to be subject to safeguarding 
requirements, including the need to obtain legal advice. Therefore, on balance we 
believe that for qualifying nuptial agreements the law should be reformed.   
 
We further note that the law regarding duress is likely to develop as a different strand 
in relation to nuptial agreements from other contracts as assessments in relation to 
the family pressure to marry, to have children etc will become important 
considerations when looking at contractual validity.  
 
SIGNED WRITING 
We provisionally propose that, in the event that qualifying nuptial agreements 
are introduced, it should be a requirement that they be made in writing and 
signed by the parties. [paragraph 6.56] 
 
The Law Society supports this proposal. We believe that contractual agreements of 
this nature, which both relate to the disposal of property and necessarily concern the 
livelihoods of the parties involved, should be made in writing and signed by the 
parties.  It is only in this way that certainty as to the agreement can be assured. 
 
THE CONSEQUENCES OF FAILURE TO MAKE DISCLOSURE 
We provisionally propose that, in the event that qualifying nuptial agreements 
are introduced, a marital property agreement shall not be treated as a 
qualifying nuptial agreement unless the party against whom it is sought to be 
enforced received, at the time of the making of the agreement, material full and 
frank disclosure of the other party’s financial situation. [paragraph 6.74] 
 
The Law Society agrees with this proposal. We believe that making a material full 
and frank disclosure is fundamental to the foundation of any qualifying nuptial 
agreement.  
 
However, as the Law Commission has observed, careful consideration must be given 
to what constitutes such disclosure if litigation on this is be avoided. Practice 
currently ranges from simple lists of assets, to lists with limited supporting papers, to 
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the completion and exchange of Forms E. We believe that the current Form E is not 
ideal in this situation as it is drafted from the perspective of a divorce (and hence 
includes questions regarding contributions to the marriage, etc, which are irrelevant 
in the context of pre-nuptial agreements).  
 
Consideration of what constitutes material full and frank disclosure is perhaps even 
more vital when one considers complex asset structures such as family companies, 
trust arrangements, etc. Given the objective of reducing costs and increasing 
certainty, the Law Society would propose the introduction of a prescribed standard 
form of disclosure (akin perhaps to an abridged and amended Form E). Such a form 
could also contain the necessary warnings as to the potential binding effect of the 
agreement and further the potential disregard that the court will have for the 
agreement in the event that such disclosure is not compliant with the law. 
 
We support the requirement of material disclosure as this would reduce the incidence 
of otherwise valid qualifying nuptial agreements being successfully disputed by one 
party on the basis of inconsequential failures to disclose. 
 
However, we recognise that full and frank disclosure is not supported by all. We note 
that there is an argument that such disclosure can be disproportionate and what is 
required is for clients to have a sufficient understanding of the other person’s wealth, 
coupled with sufficient clarity about what is being ‘ring fenced’ through the 
agreement, and a clear understanding (obtained through legal advice) about what 
rights are potentially being given up. We make reference to this as we are aware that 
there are marital property agreements currently being made which do not rely on 
extensive disclosure.  
 
We ask consultees whether parties should be able to waive their rights to 
disclosure. [paragraph 6.75] 
 
The Law Society does not believe that parties should be able to waive their rights to 
disclosure. We do not feel that parties will be in a position to freely negotiate a 
qualifying nuptial agreement without disclosure. We also believe it would be 
extremely difficult for a solicitor to provide thorough advice without a full disclosure 
being made.  
 
We believe that disclosure is such a fundamental aspect of nuptial agreements that 
waiving disclosure should not be accepted. Further, we believe that the cost of 
conducting the disclosure exercise is likely to be proportionate to the amount of 
significant assets the parties have.  
 
THE EFFECT OF FAILURE TO TAKE ADVICE 
We provisionally propose that, if qualifying nuptial agreements are introduced, 
a marital property agreement should not be treated as such against a party 
who did not receive legal advice at the time when it was formed. [paragraph 
6.98] 
 
The Law Society supports the proposal that legal advice should be received by both 
parties at the time the qualifying nuptial agreement is formed. Any decision to oust 
the court’s jurisdiction in ancillary relief matters should not be taken lightly and we 
believe it is fundamental that the parties enter into such agreements with a 
comprehensive understanding of the agreement.  
 
Whilst we do not believe that agreements should be binding when legal advice is not 
sought, we recognise that agreements (where legal advice is absent) will still be 
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considered by the courts as part of ancillary relief proceedings. The court will then be 
in a position to consider what weight should be afforded to such agreements.  
 
We provisionally propose that in order to prove that legal advice has been 
given it shall be necessary to show that the lawyer advised the party against 
whom the agreement is sought to be enforced about: 
(1) the effect of the agreement on the rights of that party; and 
(2) the advantages and disadvantages, at the time that the advice was 
provided, to that party of making the agreement. [paragraph 6.99] 
 
The Law Society supports this proposal. We believe that legal advice is the most 
appropriate way of ensuring that the parties understand the effect of the agreement 
on their rights and the advantages and disadvantages of making the agreement at 
the time of the advice.  
 
We believe that it is trite to state the parties should appreciate that a qualifying 
nuptial agreement is or is likely to be considered binding. It should not be presumed 
that reform will increase public consciousness of the legal and financial ramifications 
of their relationships. One merely has to consider the often cited myth that two years’ 
cohabitation creates legal rights and responsibilities to appreciate that a fundamental 
misunderstanding of the law is commonplace. As such, it is important that parties are 
informed in every case of the binding nature of such agreements and of the 
implications of ousting the courts jurisdiction.  
 
We believe a mechanism must be in place to ensure that the parties to any 
agreement understand the consequences of entering into such an agreement. We 
feel that legal advice is the only appropriate way of achieving this.  
 
JOINT LEGAL ADVICE 
We ask consultees if they believe that there are any circumstances where the 
statutory requirement for legal advice could be met by having the same lawyer 
advise the two parties. [paragraph 6.104] 
 
The Law Society believes that independent legal advice for both parties is essential 
due to the emotional and personal nature of qualifying nuptial agreements.  We find it 
difficult to conceive of circumstances where joint legal advice would be appropriate.  
The whole point of the agreement is that one side is giving up rights that they would 
otherwise have: this creates a clear conflict of interest and would be contrary to the 
provisions of Rule 3 of the Solicitors’ Code of Conduct 2007.  Moreover, we 
recognise that there may be inequalities in the psychological or financial positions of 
the parties and joint advice may in some cases make it more difficult to detect 
domestic abuse or to counteract undue influence. Further, we believe that in most 
cases the costs of legal advice will be proportionate to the complexity of the 
agreement.  
 
A TIMING REQUIREMENT 
We provisionally propose that, if qualifying nuptial agreements are introduced, 
there should be no timing requirements imposed upon qualifying nuptial 
agreements made before marriage or civil partnership. [paragraph 6.112] 
 
The Law Society does not support this proposal. We accept the arguments 
enunciated in the consultation paper regarding transferral of the pressure imposed by 
a time requirement, and that any such requirement is to a certain extent arbitrary.  
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In practice however, the pressure caused by a pending ceremony is very powerful 
and we believe that the longer before the wedding/civil partnership ceremony any 
pre-nuptial agreement is concluded the less chance of the actual ceremony 
influencing what should be informed, considered, decision making. We would 
therefore argue in favour of a ‘cooling off period’ of 42 days before any ceremony.  
 
We understand that it is likely that a significant amount of money will have already 
been paid towards the ceremony; however the 42 day period provides the parties 
with an opportunity to consider the implications of such agreement in advance of the 
ceremony date. We also recognise that consumer education will be important if a 
time period is enforced to ensure parties are aware that the agreement must be 
made in advance of the ceremony.  
 
If the party being asked to sign the agreement does not accede to signing within this 
time, then the party requesting the agreement can reconsider whether they wish to 
proceed, with the option of pursuing a post-nuptial agreement remaining. Further, we 
also note the agreement if signed after the 42 day period will still be considered by 
the court under ancillary relief proceedings.  
 
THE CONTENT OF THE AGREEMENT 
We seek consultees’ views as to whether, if qualifying nuptial agreements are 
introduced, there should be any further provision, beyond what we have 
already proposed, about either: 
(1) the formation; or 
(2) the content of the agreement.  
[paragraph 6.125] 
 
We believe that provision to set aside an agreement on the grounds of fairness at the 
time of its formation would be a desirable requirement, however, we are of the view 
that the bar of any such test should be set high to prevent its use in bad faith.  
 
We do not believe it is necessary to restrict the content of such agreements. We feel 
that the substance of the content would be sufficiently ensured by the safeguards put 
in place, such as the requirement to obtain legal advice. Solicitors have the 
knowledge and experience to ensure that the content of any such agreement 
remains within the limits of financial provision.  
 
VARIATION OF A QUALIFYING NUPTIAL AGREEMENT 
We provisionally propose that any variation of a qualifying nuptial agreement 
must comply with all the pre-requisites for the formation of a qualifying nuptial 
agreement. [paragraph 6.128] 
 
The Law Society agrees that the same safeguards should be in place for all nuptial 
agreements, including when variations are made, given that the same pressures still 
apply and the need to ensure that the parties understand the effect of the variation is 
just as significant as when the first agreement was made.  
 
PREJUDICE TO CHILDREN AND TO THE PUBLIC PURPOSE: TWO 
INESCAPABLE PROVISONS 
We provisionally propose that, if qualifying nuptial agreements were 
introduced, they should be able to be varied or set aside by the court to the 
extent that: 
(1) the agreement made insufficient provision for the children of the family; 
and/or 
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(2) the agreement left, or would in the foreseeable future leave, one or both 
parties dependent upon state benefits in circumstances where that could be 
avoided by the making of an order in ancillary relief. 
[paragraph 7.16] 
 
The Law Society strongly agrees with this proposal. We do not believe that any 
agreement should be upheld if it makes insufficient provision for children or would 
leave one or both parties dependent on state benefits.  
 
FURTHER SAFEGUARDS: THE OPTIONS 
We ask consultees to tell us which of the following options they would prefer: 
(1) a “cast-iron” model, imposing no safeguards beyond those relating to 
children and to social security; 
(2) provision for the agreement to be able to be varied or set aside by the 
court on the happening of specified events; 
(3) provision for the agreement to be varied or set aside by the court if it 
produced significant injustice; 
(4) provision for the agreement to be varied or set aside by the court to the 
extent that it failed to meet the parties’ needs and to provide 
compensation for any losses caused by the relationship; 
(5) provision for the agreement to be varied or set aside by the court if it 
failed to meet the parties’ needs, narrowly defined. 
[paragraph 7.65] 
 
The Law Society believes that if a ‘community of acquests’ is established, model 4 is 
the most appropriate safeguard to be put in place. We feel that qualifying nuptial 
agreements should be set aside or varied if the ‘needs’ of a party have not been met. 
However, we note the difficulty in determining an appropriate requirement as 
opinions vary substantially on this point and any conclusion is dependant on striking 
a balance between demand for autonomy and predictability within the ancillary relief 
culture of protection. 
 
At the heart of this safeguard is the assessment of the role that should be played by 
the state and court in regulating private affairs. It is a fundamental question of family 
law policy generally as to whether or not the state should permit a party to exit a 
marriage in a position where they are unable to meet their ‘needs’. It could 
legitimately be asked whether there could be an objection to a provision that an 
agreement should not be considered absolutely binding if it did not provide for the 
financially weaker party’s ‘needs’. The proposed reform therefore is not just about the 
enforceability of agreements, but about the role of the family and the relevance of the 
state’s function generally. We believe that the state has a role to play when 
necessary and feel that parties should not be left in a position where their ‘needs’ are 
not provided for.  
 
The Law Society does not believe that a cast-iron approach is the most appropriate 
model. We feel that if an agreement were to have unintended disastrous 
consequences for one party then there should be some provision to overturn such an 
agreement.  
 
We believe that model 2 in relation to specified events has merit, particularly in 
relation to the birth of the child. However, as mentioned in the consultation document 
this safeguard would be of limited use for a ‘community of acquests’. Further, we 
note the difficultly in formulating the events and defining each of these. We believe 
that if such a requirement was put in place suitable legal advice would be needed to 
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provide some certainty in determining the event had occurred and the impact this 
would have on the agreement.  
 
The Law Society supports the principle of providing for situations where significant 
injustice arises, however we note the potential problems that such wording 
introduces. The term ‘significant injustice’ could never be truly defined as there will 
always be room to argue that some circumstance falls within this category. Also, as 
highlighted in the consultation any decisions relating to justice within a ‘community of 
acquests’ may be inappropriate as it is difficult to determine issues around the 
fairness or justice of sharing inherited or gifted property.  
 
Whilst we note that model 4 which makes provision for ‘needs’ provides the court 
with wide discretion to set aside an agreement and as such may increase litigation, 
the concept of ‘needs’ has been embedded within ancillary relief proceedings for 
sometime. We believe that it is the ‘needs’ of each party that must be protected and 
this provides a suitable model which parties can use to draw up their agreement. We 
believe that as we are arguing for limited qualifying nuptial agreements it is unlikely 
that there will be many situations where the assets accumulated during the marriage 
or partnership would not cover the ‘needs’ requirement.  
 
While we support the move to recognise the ‘needs’ model, we do not support model 
5 which is a narrower version of ‘needs’. We are concerned that this model would be 
limited to short term outcomes and could prove problematic10 or even 20 years after 
the divorce or dissolution.  
 
 
IDENTIFYING PROPERTY OVER TIME 
We provisionally propose that there should be rules that enable property to be 
identified over time, for the purpose of a marital property agreement, and that 
they should set out the consequences of investment in that property by the 
other party or of the mixing of that property with property of the other party. 
[paragraph 7.75] 
 
The Law Society supports this proposal. We believe such rules would be a necessary 
consequence of the introduction of qualifying nuptial agreements, to allow flexibility 
over time and provide a means of retaining clarity over the distribution of assets as 
the parties’ circumstances change. 
 
We ask consultees to tell us whether they think that such investment or mixing 
should give rise to shared ownership, or to a right to reimbursement. 
[paragraph 7.76] 
 
The Law Society does not believe that there is a need to choose between shared 
ownership and the right to reimbursement to the exclusion of the other, as the 
investment or mixing of monies may give rise to sharing under the law of trusts or 
reimbursement after sale and the preferable method will depend on circumstances.  
It may be that the particular method is something that the parties are able to agree in 
advance; if they do not and cannot subsequently agree, there remain the options of 
resolution by arbitration or determination of the court. 
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BINDING MARITAL PROPERTY AGREEMENTS AND THE INHERITANCE 
(PROVISION FOR FAMILY AND DEPENDANTS) ACT 1975 
We provisionally propose that, if qualifying nuptial agreements were 
introduced, it should be possible for them to restrict or modify the ability of 
either party to apply to the court for family provision under the Inheritance 
(Provision for Family and Dependants) Act 1975, save insofar as application is 
made for provision for maintenance (as that term is used in the context of the 
Inheritance (Provision for Family and Dependants) Act 1975). 
 
The Law Society supports this proposal. Whilst there is some reluctance to mandate 
the exclusion of a widow or widower from certain assets we accept that the same 
considerations for ancillary relief apply in relation to the Inheritance (Provision for 
Family and Dependents) Act 1975.  We are further reassured by the protection put in 
place to ensure that the provision for maintenance cannot be excluded to the 
detriment of the widow or widower.  
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	The problem for family businesses is that the property is the family’s, both legally and emotionally. 
	The IFB believes that family businesses are special property. It is the integrity of the business that the family is trying to protect. 
	The IFB is concerned that the law of ancillary relief is uncertain. Family businesses are treated differently on a case by case basis. This lack of certainty means that family businesses enter into matrimony uncertain as to what would happen to the business assets in the event of a divorce. Marital Property Agreements are an attempt to provide that certainty. This certainty should not otherwise, outside the context of special property, prejudice the rights to ancillary relief. 
	In civil law systems some states operate matrimonial property regimes whereby only matrimonial property is shared on divorce unless the couple have opted to share all property.
	Where a business is involved, the implications of the end of a relationship can be very serious possibly resulting in the business being damaged affecting operational continuity and employment in the organisation. 

	3 Recommendation (see also May 2010 IFB submission)
	The IFB believes that marital agreements should become legally binding. 

	4 Response to the provisional proposals and consultation questions
	The IFB agrees with this provisional proposal.
	The IFB believes that the qualifying nuptial agreement should be introduced. This could provide greater clarity in future instances involving separation, divorce or dissolution. However, such a qualifying agreement should not invalidate agreements that have already been entered into.
	The IFB agrees with the caveat explained in answer to 8.20 below. 
	The IFB disagrees with this.
	The IFB agrees with this provisional proposal.
	The IFB agrees that the law may need to be examined in this area. The IFB particularly draws the Law Commission’s attention to the law of manifest disadvantage in regard to these issues. 
	The IFB agrees with this provisional proposal. 
	The IFB disagrees with this provisional proposal. Parties should be able to waive their rights to disclosure. Consenting adults should be able to make contractual arrangements as they see fit subject to the safeguards as listed below.
	The IFB agrees for the reasons stated above. 
	The IFB agrees with this provisional proposal. 
	IFB agrees with this provisional proposal. 
	The IFB believes that legal advice is an important safeguard and that at the stage of agreeing a marital agreement separate independent legal advice should be taken.  Using the same lawyers could give rise to a difficult problem with the law of undue influence and therefore legal advice for separate parties should be different at the stage of agreeing a contract.
	The IFB agrees with this provisional proposal. 
	The IFB believes that there should not be any further provision. The IFB believes that primary legislation is a poor place to set out more than the necessary and minimum safeguards detailed in our answers to this consultation. 
	The IFB agrees with this provisional proposal. 
	The IFB agrees with this provisional proposal. 
	The IFB believes that the “cast-iron” model (option 1) should be followed. Other clauses in the agreement itself should specify any further safeguards that the parties want to negotiate. Primary law is not the place to anticipate such needs. 
	The IFB agrees with this provisional proposal. However, it is important that these rules are extensively discussed and consulted on before any statute is passed. This consultation and debate needs to happen before and after drafting. 
	The IFB disagrees with this provisional proposal, unless actual ownership has been acquired.
	The IFB agrees with this provisional proposal.
	end
	For more information contact:
	Grant Gordon
	IFB Director General
	grant.gordon@ifb.org.uk
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