
1 
 

   

Special Measures 
Literature Review 

 

 

 
 

July 2020 

Dr Samantha Fairclough 



2 
 

Foreword 

All victims and witnesses should be treated with 

dignity and respect in court. Vulnerable and 

intimidated victims and witnesses should also be 

given additional support to give evidence in court 

proceedings. I am concerned too few victims and 

witnesses are being offered the right support. 

This review of the academic and other research 

literature on special measures is the first step in my 

investigation of the support offered to vulnerable    

and intimidated victims and witnesses. Special measures – such as registered 

intermediaries, giving evidence behind a screen or through a remote video link – allow 

vulnerable and intimidated witnesses to give their best evidence whilst minimising the 

trauma of the process.  

Special measures have been an integral part of the criminal justice system for over 20 

years. They are widely believed to have greatly improved the process of giving 

evidence for victims and witnesses, with some victims and witnesses feeling they 

would not have been able to give evidence without these provisions.  

However, whilst we know how well special measures can work for victims and 

witnesses, there is a good deal we don’t know: for example, how well vulnerability and 

intimidation are being identified by the police, prosecutors and judges; whether the 

end-to-end process of preparing a vulnerable or intimidated witness for court and 

providing special measures is being delivered as it should be; to what extent victims 

and witnesses are part of the decision making on what special measures will work for 

them; and importantly, is there any need for special measures which is currently going 

unmet.  

These unresolved questions provide the impetus to my next deep dive review into 

special measures. They are particularly important at the current time on two counts. 

Firstly, the provisions of the Domestic Abuse Bill, currently on its passage through 

Parliament, create a statutory presumption that victims of domestic abuse in the 

criminal courts are eligible for special measures. This is likely to significantly increase 

the demand for special measures, particularly in magistrates’ courts. And secondly, 

COVID-19 has generated a pressure for courts to work differently. We need to know 

how special measures are fitting into these new operating practices and how well they 

are being delivered at this difficult time. 

This report presents compelling evidence such measures are perceived as helpful 

when provided, but also worrying evidence there are barriers to their effective use in 

all cases that need them. It also reveals gaps in understanding. For example, no data 

is published on what special measures are applied for and how often are they granted 

in the English and Welsh courts.  Similarly, whilst we know a fair amount about special 

measures in the Crown Court, we know far less about what happens in magistrates’ 

and youth courts. 
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I hope you find this collation of evidence on special measures of interest. My full 

review, covering a programme of original research, will be published at the end of the 

year. 

 

 

Dame Vera Baird QC 

Victims’ Commissioner – England and Wales   
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Executive summary 
 

• This literature review examines the available data and research on the use and 

effectiveness of special measures provisions to vulnerable or intimidated 

witnesses testifying in all criminal trials across the UK. It covers the period from 

the enactment of the Youth Justice and Criminal Evidence Act (YJCEA) 1999 

to the present day (March 2020). 

 

• Special measures provide adaptations to the traditional way in which witnesses 

are required to give evidence. 

 

• The special measures provision in England and Wales and Northern Ireland is 

identical, save for the pre-recorded cross-examination provision, which is 

partially rolled out in England and Wales and still unimplemented in Northern 

Ireland. There are broad similarities in Scotland, but in this jurisdiction there is 

no provision for an intermediary (a trained professional able to aid witnesses 

with communication difficulties). Scotland’s provision to physically ‘screen’ the 

witness in the witness box also differs from that in England and Wales and 

Northern Ireland. In Scotland, the accused can see the witness behind the 

screen via a video link, while in the other jurisdictions the witness behind the 

screen is not visible to the accused. 

 

• The literature review highlights that in England and Wales, there are no 

centrally collected statistics on the use of special measures. There is some 

limited evidence to suggest that when special measures are applied for they 

are granted, but this is not up to date.  

 

• Data from Scotland (where numbers of applications are recorded) indicate that 

demand in cases tried by a jury is rising, but demand in summary cases is 

falling. The most frequently used measures are the services of a supporter and 

a screen. 

 

• The available research focuses almost exclusively on trials in the Crown Court 

(or jurisdictional equivalent), with a distinct lack of information on trials of less 

serious offences in the magistrates’ courts, including the youth courts. 

 

• Screens appear to be frequently used for adult witnesses in sex offence cases 

(one recent study found 72% of the 61 complainants surveyed gave evidence 

in court from behind a screen). There seems to be a prevailing view among 

criminal practitioners, and some witnesses, that evidence given by video link is 

less impactful on jurors and thus avoided. This is despite any empirical 

evidence which supports this view. 

 

• None of the available evidence tells us whether applications are made as often 

as they should be. Indeed, survey evidence suggests that some special 

measures (e.g. intermediaries) are not offered as often as they are potentially 
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needed. Even the evidence on the use of live links for young witnesses presents 

an uncertain picture, with some evidence that it may not be used as often as 

we might expect. 

 

• There is some evidence that defence witnesses are less well supported than 

prosecution witnesses, despite being equally eligible for special measures. 

Defence witnesses are not the subject of much of the available research. 

 

• It is not possible to objectively measure whether the evidence elicited from 

vulnerable or intimidated witnesses using special measures is their best 

evidence in the absence of an adequate control sample, which would be difficult 

to achieve. It is also very difficult to assess the effect of special measures usage 

on criminal justice outcomes due to the many variables which affect whether or 

not a defendant is convicted, including the available evidence, the quality of the 

advocacy, the characteristics of the accused and witnesses, and inherent 

biases/prejudices among jurors. 

 

• We therefore rely on the opinions of criminal justice system (CJS) agencies and 

victims and witnesses, which tend to be favourable. A survey of victims and 

witnesses in 2010 found that 92% of those whose evidence-in-chief was pre-

recorded, 89% of those who used a live link and 85% of those using a screen 

found these measures helpful. 

 

• One special measure that has received particular support from CJS 

professionals is ‘Section 28’ (pre-recorded cross-examination) which, when 

piloted, has been found to lessen the wait for children (so improving their recall) 

and lessen the length of the cross-examination. It was perceived by judges to 

relieve the distress and trauma to witnesses, although there was less 

consensus about whether it produced better evidence. 

 

• Intermediaries are also widely endorsed as an intervention which greatly 

improves the quality of evidence elicited from vulnerable witnesses, both 

because of their expertise in relation to the formation of advocates’ questions, 

and also because of their recommendations around the most effective 

combinations of special measures to invoke. 

 

• There is some evidence that witnesses are not always given a choice of special 

measures, in spite of the importance of choice being emphasised in the 

Achieving Best Evidence (ABE) Guidance.  

 

• Other issues that can undermine the effectiveness of special measures have 

been found to be: technology-related problems; poor planning of ABE   

interviews; lack of availability (e.g. of intermediaries); and, problems with video 

transmission in court. 
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• The literature suggests that barriers to the use of special measures per se 

include some shortcomings in identifying vulnerability across the police, the 

Crown Prosecution Service (CPS) and other professionals charged with 

identifying vulnerability across the system. For example, a 2015 inspection of 

criminal case files by Her Majesty’s Inspectorate of Constabulary found that in 

a substantial minority of cases, victim vulnerability was not being adequately 

assessed and/or provided for, both at the police and the CPS stage. 

 

• The literature also suggests that there are some gaps in CJS professionals’ 

awareness of all the types of special measures available (e.g. the availability of 

intermediaries) and the use of special measures (e.g. live link and screens) in 

combination. Another key barrier is a lack of good facilities e.g. live link facilities 

which are too small to accommodate an intermediary or an interpreter, when 

needed.     

 

• The literature review concludes that a systematic, widespread review of 

applications for and the subsequent use of special measures, including specific 

information about which special measures are used, is urgently needed. 

 

• We also need evidence on the need for special measures to help understand 

the extent to which demand is met, and research on whether special measures 

adequately protect vulnerable and intimidated witnesses and help to improve 

the quality of their evidence. Research involving vulnerable or intimidated 

witnesses themselves, and/or their representatives or carers, would be 

particularly welcome in this context.  
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1. Scope of the review 
 
This literature review examines the key literature on the provision of special measures 

to vulnerable and intimidated witnesses in criminal trials. It covers the period from the 

enactment of the Youth Justice and Criminal Evidence Act (YJCEA) 1999 to the 

present day (March 2020). This legislation introduced the full statutory scheme for 

special measures that we have in England and Wales today, replacing the more limited 

statutory and common law provision of adaptations which preceded it.1 The focus of 

this review is on the provision of these special measures to witnesses for the 

prosecution, including the complainant, and witnesses for the defence, excluding the 

accused. It examines literature on their use and effectiveness in England and Wales, 

Scotland, and Northern Ireland. The legal provision differs slightly between these 

jurisdictions, as is seen below, which provides some interesting points of comparison. 

Generally, however, the similar provision means that many of the relevant issues for 

discussion are the same. 

The literature review covers the use of special measures in practice, including the 

provision of information to those eligible; the effectiveness of special measures at 

enabling best evidence, on the experience of victims and witnesses, and on criminal 

justice outcomes; and barriers identified to their more effective use. Gaps in the 

literature and avenues for further research are highlighted in the concluding section.   

 

2. Special measures and eligibility 
 

Special measures provide adaptations to the traditional way in which evidence is 

collected and received in criminal trials. In England and Wales they are available under 

Part II of the YJCEA 1999 (s. 16-30).2 For Northern Ireland the statutory provision for 

special measures falls under the Criminal Evidence (Northern Ireland) Order 1999.3 

The relevant legislative provision for Scotland is the Criminal Procedure (Scotland) Act 

1995.4 The provision of special measures in England and Wales and Northern Ireland 

is largely identical, and so this is outlined first, followed by the provision in Scotland. 

The provisions under special measures legislation for England and Wales and 

Northern Ireland allow for the following adaptations to be made to the process of giving 

and collecting evidence. They can permit evidence from a witness to be given from 

                                                           
1 The Criminal Justice Act 1988 permitted child victims of sexual, violent or cruelty offences to give 
evidence by live link (s. 32) or have their evidence-in-chief pre-recorded (s. 32A). The court also used 
its inherent power to make adaptations, including to permit children to give evidence from behind a 
screen as per R v Smellie (1919) 14 Cr App R 128. For a full review of these pre-1999 adaptations 
see Marchant (2017). 
2 Amended by the Coroners and Justice Act 2009. 
3 Amended by the Justice Act (Northern Ireland) 2011. 
4 Amended by the Vulnerable Witness (Scotland) Act 2004, Criminal Justice and Licensing (Scotland) 
Act 2010, Victims and Witnesses (Scotland) Act 2014, and Victims and Witnesses (Criminal 
Evidence) (Scotland) Act 2019 
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behind a screen5 or in private.6 Alternatively, a witness can give evidence by live link,7 

either from a live link room in the courthouse, or a remote location.8 Other adjustments 

authorise evidence – both evidence-in-chief and cross-examination9 (often referred to 

as Achieving Best Evidence (ABE) interviews10 and Section 28 hearings11 

respectively) – to be pre-recorded before the trial and played in lieu of live testimony. 

Vulnerable witnesses can also be assisted by communication specialists called 

intermediaries12 and with the use of communication aids such as flashcards and 

pictures. The judge can also direct that traditional court dress—wigs and gowns—are 

not worn by the advocates or the judge for the duration of a trial. The Criminal Practice 

Directions of England and Wales permit the judge to allow any of these measures to 

be used together at one time.13  

Special measures are available to ‘vulnerable and intimidated’ witnesses. Although 

there is some limited provision of special measures to the accused (Fairclough, 2018a; 

see also Cooper and Wurtzel, 2013 with regard to the Northern Ireland intermediary 

scheme) the primary focus of these measures (and this literature review) is non-

defendant witnesses. This means witnesses for the prosecution, including the 

complainant, and defence witnesses.  

The eligibility criteria are as follows. In England and Wales and Northern Ireland, a 

vulnerable witness is one who is under 18 (and therefore automatically eligible for 

special measures) or over 18 with a mental health condition or disorder, physical 

disability, or significant impairment of intelligence and social functioning which risks 

diminishing the quality of their evidence. When assessing evidence quality, the 

                                                           
5 Here a witness is screened from the view of the accused and (usually) the public gallery while 
testifying, so that they cannot see those individuals present or be seen by them. 
6 Evidence in private means that the public gallery is closed to the public and the press, save for one 
media representative. 
7 A live link enables a witness to give evidence during the trial from outside the courtroom via TV link. 
8 As per s. 51 Criminal Justice Act 2003. 
9 Evidence-in-chief is the evidence elicited through a party’s questioning of their own witness. Cross-
examination is the questioning of a witness by the opposing party, which occurs after their evidence-
in-chief.  
10 An ABE interview is a pre-recorded investigative interview which is played in lieu of a witness’ 
evidence-in-chief at trial (see MOJ 2011). 
11 ‘Section 28 hearings’ (to use the YJCEA short-hand) involve the pre-recorded cross-examination of 
a vulnerable (or intimidated) witness, which is then played at trial in lieu of live cross-examination. 
This can only be applied for where there has been a direction for the admission of an ABE interview in 
lieu of evidence-in-chief. In England and Wales this provision has recently extended to a further nine 
courts, making this a total of eighteen Crown Courts for vulnerable witnesses (encompassing under 
18s and adults with mental health problems and physical disability needs). A pilot scheme is ongoing 
for intimidated adult witnesses (specifically complainants of adult sexual offences and modern slavery 
offences) in three Crown Courts in England.  
12 An intermediary is a party-neutral communication specialist who can be appointed by the court to 
assist a vulnerable witness to give their evidence in the trial. The intermediary can be used before trial 
to provide communication assistance and assessments at the investigative stage, and to advise on 
adaptations (and their implementation) which should be made to the examination of a vulnerable 
witness in line with their communication needs.  
13 Criminal Practice Direction 18A.2. 
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legislation dictates that regard should be given to its completeness, coherence and 

accuracy and to whether the use of special measures can improve this. 

In England and Wales and Northern Ireland intimidated witnesses are those who are 

in fear or distress in connection with testifying in the proceedings. This must be due to 

one or more of the following factors: the nature and circumstances of the offence to 

which the proceedings relate; the age of the witness; the behaviour of the accused or 

their supporters towards the witness; the witness’ social and cultural background; 

ethnic origins; domestic and employment circumstances; religious beliefs; and political 

opinions. The fear or distress resulting from these circumstances must be considered 

to risk diminishing the quality of the witness’ evidence and the use of a special 

measure deemed appropriate to ultimately improve this. Complainants in sexual 

offence cases or those relating to modern slavery/human trafficking are classed as 

intimidated witnesses and are automatically eligible for special measures support.  

In Scotland, vulnerable witnesses are those who (a) are under 18; (b) whose evidence 

is at risk of being diminished due to a mental disorder or fear or distress in connection 

with testifying in the proceedings; (c) who are the complainant of offences including 

sexual offences, trafficking offences, domestic abuse or stalking; or (d) who is 

considered at a significant risk of harm by reason of the fact that they are giving or due 

to give evidence in the proceedings (Criminal Procedure (Scotland) Act 1995, s.271). 

Witnesses who are under 18 or are a victim of a sexual offence, human trafficking 

offence, domestic abuse, or stalking offence are automatically entitled to use a screen 

in the courtroom,14 a TV link (live link), or a supporter who can sit with them while they 

give evidence.15 Applications can also be made for a prior statement (whether video-

taped, audio-taped, or a written statement) to be used in lieu of evidence-in-chief, 

followed by usual cross-examination. Alternatively, evidence can be taken by a 

commissioner prior to the court case,16 or the court can be closed to the public while 

a witness gives evidence at trial. There is no intermediary provision in Scotland. 

 

2.1 Applying for special measures 

 

In England and Wales, special measures applications are made ahead of trial by the 

CPS/defence team. The YJCEA requires that the court considers that ‘in determining 

… whether any special measure would or would not be likely to improve … the quality 

                                                           
14 An important point of divergence here between the English version of screens is that the accused 
and others in the courtroom from whom the witness is screened will be able to see the witness via a 
court television monitor while they give evidence. The witness cannot see the defendant(s) and those 
attending in the public gallery, but can be seen by them. 
15 A supporter can be someone the witness knows, a person from a support organisation, or a person 
from the social work department. This is also available in England and Wales and Northern Ireland 
but is not classed as a special measure. 
16 A commissioner is nominated by the court (usually an advocate or a judge), who will record the 
evidence which is then played at the full trial. The evidence is otherwise taken in the usual way, and 
the questions are asked by the lawyers involved in the case. There is a strong legislative presumption 
that evidence is taken in this way for young children. 
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of evidence given by the witness, the court must consider all the circumstances of the 

case, including in particular any views expressed by the witness.’17 The Victims’ Code 

(Ministry of Justice (MOJ), 2015) and Witness Charter (2013) thus require prosecutors 

to give early consideration to making special measures applications to the court and 

to take any views expressed by the victim or witness into account.18 A victim or witness’ 

needs are communicated to the prosecutor in the early case file which is completed 

by the police. The forms for the referral of a case to the CPS for charging include the 

MG11 form (Witness Statement), which contains a section on vulnerability, and the 

MG2 form (‘Special Measures Assessment’) a bespoke form for documenting special 

measures needs and preferences. If a witness wishes to meet the prosecutor to 

discuss matters relating to special measures decisions, a police officer should record 

this information on the MG3 form (report to CPS for a charging decision, decision log 

and action plan) and submit it to the CPS.  

 

A party wishing to secure special measures for a vulnerable or intimidated witness 

must apply in writing as soon as is reasonably practicable19 and serve the application 

on the court officer and each other party. The court can, of its own motion, raise the 

issue of whether a special measures direction should be given in the absence of an 

application from either party (YJCEA, s.19(1)(b)). Even where a witness is 

automatically eligible for special measures under the YJCEA an application must be 

made, since there may be requests by either party or a direction from the judge to vary 

the medium through which evidence is given by the witness (Criminal Procedure Rule 

18.8, 18.11). 

 

3. Use of special measures  
 

In England and Wales, there are no official, published statistics relating to the general 

use of special measures or the number of applications made for their use. Nor is there 

any such data on the number of witnesses giving evidence who are classed as 

vulnerable or intimidated. In order to try to build a picture of the use of special 

measures in criminal trials, this review pulls together several studies conducted in the 

20 years following their enactment. The studies focus almost exclusively on trials of 

serious offences in the Crown Court, with a distinct lack of information about the use 

of special measures in trials in the magistrates’ court, including the Youth Court.20 

                                                           
17 YJCEA 1999, s.19(3)(a). 
18 The Victims’ Code for Scotland (The Scottish Government, 2018) also highlights the special 
measures provision under the heading ‘Right to Support’. So too does the Victim Charter for Northern 
Ireland (Department of Justice, 2015). 
19 Criminal Procedure Rule 18.3 states that this should be not more than 28 days after a defendant 
pleads not guilty in a magistrates’ court or 14 days after a defendant pleads not guilty in the Crown 
Court. Late applications can also be made accompanied by explanations for their lateness. 
20 Proceedings in the Youth Court are less formal than adult courts and members of the public are not 
allowed into court (unless they get permission). Youth magistrates are specially trained to sit in this 
court and to work with young people; they will engage directly with the accused child or young person 
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The insight that this review generates should be treated with necessary caution and 

not overgeneralised. There are three primary reasons for this: 

1. The law and practice relating to special measures has not remained static since 

1999. This means that research findings that were applicable at the time of the 

study may not be applicable now because of changes in the law. For instance, the 

Coroners and Justice Act 2009 and the Justice Act (Northern Ireland) 2011 

changed the strength of legal presumptions around how children’s evidence is 

received, removing the once mandatory (now discretionary) rule that a child’s 

evidence-in-chief should be pre-recorded and their cross-examination done via live 

link. This legislation also redefined ‘child witnesses’ by increasing the age of 

children to include those who are 17 years old, rather than only those aged under 

17. This means that studies which explore the use of special measures by children 

may not measure the same thing depending on when the data was collected. The 

legal landscape is also changing in other ways which are likely to affect advocates’ 

awareness of and inclination to use special measures. For example, recent years 

have seen drastic changes to the Court of Appeal’s approach to the cross-

examination of the vulnerable, particularly children21 (see Henderson, 2016); the 

introduction of the vulnerable witness training programme for advocates and 

judges22 (ICCA, 2015); and the introduction of Ground Rules Hearings (GRH)23 in 

all vulnerable witness cases.  

 

2. Many of the special measures enacted in the YJCEA were not implemented 

immediately. The provision for intermediaries was piloted in 2004 before its roll-out 

in 2007. Pre-recorded cross-examination was only recently piloted for children in 

                                                           
and ensure that they understand what is happening. Child defendants are tried in the Youth Court 
unless they are charged with an offence which is punishable by more than 14 years’ imprisonment if 
committed by an adult, when they will instead be tried in the Crown Court (as per Magistrates’ Court 
Act 1980, s 24). 
21 These changes include setting time limits for cross-examination, the judge intervening with their 
own questions when the advocate’s questioning is unclear, limiting the defence’s right to put every 
aspect of the defence case to a vulnerable witness, the avoidance of tag, leading and suggestive 
questions. 
22 This training programme was developed by a working group headed by HHJ Rook QC in response 
to the government’s 2014 paper Our Commitment to Victims. The course is designed to ensure that 
all advocates dealing with vulnerable witnesses understand the key principles behind the approach to 
and questioning of vulnerable people in the criminal justice system. 
23 Ground Rules Hearings are commonly used by judges to make directions for the fair treatment and 
participation of vulnerable defendants and vulnerable witnesses. They are mandatory in cases 
involving an intermediary, and good practice in cases with a witness who is vulnerable or who has a 
communication need as per Criminal Procedure Rule 3.9. In R v Lubemba [2014] EWCA Crim 2064 
the Court of Appeal stated that it would expect to see GRH in every case involving a vulnerable 
witness, save in very exceptional circumstances. The GRH should address the most effective way to 
question witnesses, how the witness should signal they wish the intermediary to intervene, how 
breaks will be scheduled, whether other communication/visual aids are needed, the management of 
questions about third party disclosure, restrictions on past sexual history evidence, and other 
considerations. The Advocates Gateway provides a toolkit with a Ground Rules Hearings checklist 
which contains full details: https://www.theadvocatesgateway.org/images/toolkits/ground-rules-
hearings-checklist-2019.pdf. In Scotland, Ground Rules Hearings are included in primary legislation, 
see Vulnerable Witness (Criminal Evidence) Act (Scotland) 2019, s.5(2). 

https://www.theadvocatesgateway.org/images/toolkits/ground-rules-hearings-checklist-2019.pdf
https://www.theadvocatesgateway.org/images/toolkits/ground-rules-hearings-checklist-2019.pdf
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England and Wales and is partially implemented nationally.24 A pilot scheme for 

adult complainants of sexual offences or modern slavery offences is ongoing in 

Liverpool, Leeds and Kingston Crown Court centres. The gradual implementation 

of the special measures scheme means that each study evaluates a different stage 

of its evolution. This is also true when comparing England and Wales with Scotland 

and Northern Ireland, where the history of special measures enactment often 

differs significantly. For example, the intermediary scheme was only piloted in 

Northern Ireland in 2013 and Scotland only introduced new provisions akin to pre-

recorded cross-examination in 2019.25 

 

3. There is some evidence to suggest that different court centres have different 

cultures (Kirby, 2017) and that those working within them develop courtroom 

working groups (Young, 2013) which may markedly affect practices in different 

areas of the country. There is also some evidence to suggest that the quality of 

advocacy varies in different parts of the country (Tague, 2007; Hunter, Jacobson, 

& Kirby, 2018). We cannot assume, therefore, that findings from studies of limited 

geographical scope are reflective of broader practice.  

Particular attention must thus be paid to when and where any studies or evaluations 

of special measures were conducted, as well as to usual caveats around sample size 

and composition. With all of this said, we can still tentatively build a picture of the use 

of special measures around the UK. The main body of much of what follows focuses 

on England and Wales (and in reality, England, since Wales receives little to no 

individual attention in the available literature26). References to research which 

specifically relates to Scotland or Northern Ireland are clearly indicated throughout. 

Generally speaking, the available evidence suggests that when special measures are 

applied for, their use is granted. Soon after the enactment of the YJCEA special 

measures scheme, Roberts, Cooper and Judge (2005: pp. 287-8) noted that ‘… 

special measures applications are now being made in bulk … [and] have a high chance 

of success’.27 They found that the overall success rate of the 6,088 special measures 

applications presented to the court during the monitoring period was 98% (Roberts, 

Cooper, & Judge, 2005). Charles (2012) found, through her review of a sample of 74 

CPS case files, that 83% of applications considered by the court were granted.  

                                                           
24 See Youth Justice and Criminal Evidence Act 1999 (Commencement No. 16) Order 2019 
http://www.legislation.gov.uk/uksi/2019/947/article/2/made. 
25 Although Scotland first enacted full pre-recording provision (evidence on commission) in section 33, 
Prisoners and Criminal Proceedings (Scotland) Act 1993 and again in section 271(I) Vulnerable 
Witnesses (Scotland) Act 2004 but these provisions were seldom used. This was updated 
in Vulnerable Witnesses (Criminal Evidence) (Scotland) Act 2019. 
26 Note that criminal justice matters are not devolved in Wales as they are in Scotland and Northern 
Ireland, and hence the references to ‘England and Wales’ as one jurisdiction throughout. 
27 Roberts et al analysed data collected between April 2003 and March 2004. The ‘monitoring period’ 
was conducted by the CPS Policy Directorate who required each of the 42 national CPS areas to 
produce monthly returns of information around cases and special measures applications for witnesses 
identified as vulnerable or intimidated. 

http://www.legislation.gov.uk/uksi/2019/947/article/2/made
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While this positively indicates that applications made are usually granted, it does not 

tell us whether applications are made as frequently as they ought to be. Roberts et al 

(2005) hypothesised that the high success rate was because the CPS was too 

conservative in the applications it pursued to court and made only ‘sure-fire’ 

applications. These would include applications for those involved in sexual offence 

cases, or cases involving child witnesses, where there is automatic qualification for 

their use (and for children a primary assumption that evidence is given by video-link). 

Many of the studies conducted into special measures use in fact focus on such 

witnesses, and so the picture created may be positively skewed as a result. It may be 

that in cases involving vulnerable or intimidated adults, where there is less available 

data, applications are not made, or granted, frequently enough. Indeed, Ewin (2015) 

suggests that special measures may not be invoked as frequently as they ought to be 

for intimidation purposes given the high percentage of witnesses reporting feeling 

intimidated by the presence of the accused.28 Yet some of the criminal practitioners 

interviewed in Fairclough’s (2018b) small-scale study claimed that special measures 

applications for prosecution witnesses have become routinised and are common. 

More systematic and up-to-date research into the frequency of applications and their 

success rates is needed to draw any firm conclusions. 

The accessible data for Northern Ireland indicates that the success rate of applications 

is not very high. In 2011/12, data from the Police Service Northern Ireland (PSNI) 

indicated that 925 applications for special measures were made to the courts and 609 

of those were granted, equating to a 66% success rate (Bunting, Hayes, & Clifford, 

2013). Further breakdowns of this data cannot be found by the author, nor can any 

later iterations. Bunting et al also draw on data from 2009/10 to 2011/12, showing that 

60% of applications made to courts in Northern Ireland were granted in this period, but 

this data does not tell us anything about the quality or appropriateness of the 

applications made. 

Brown and Gordon (2019) highlight that the evidence suggests that special measures 

applications are not always made in cases involving older witnesses in Northern 

Ireland even where it is perceived that they would be of benefit to the witness.29 

Qualitative research conducted by the Department of Justice in Northern Ireland found 

that only seven out of twelve victims of sexual assault were offered special measures 

in court, and only two went on to use them, despite the fact that they are automatically 

entitled to their use (Department of Justice 2016).  

                                                           
28 Ewin draws on evidence from the 2002 Witness Satisfaction Survey finding that 56% of witnesses 
surveyed were intimidated by the presence of the defendant in the courtroom, citing Hall (2012). Data 
from WAVES 2009-10 also indicated that over a quarter of the witnesses surveyed felt intimidated, 
with 71% feeling intimidated by the defendant and 33% by friends/family of the defendant. The 
findings are based on responses from 37,779 interviews with victims and witnesses aged over 18 
relating to cases finalised by the CJS in 2009-10. See Franklyn (2013). 
29 Brown and Gordon’s research focused on older witnesses and was conducted between 2016 and 
2018. They conducted interviews and focus groups with older people who had been victims of crime, 
their family members, and staff from the police service, public prosecution service, and the Victim and 
Witness Crime Unit. 
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Insights from the review of the second phase of the registered intermediary30 pilot 

study in Northern Ireland are more positive. From April 2015-March 2016, there were 

428 requests for an intermediary across all trials for indictable or hybrid31 offences in 

Crown Courts in Northern Ireland (Department of Justice, 2016). The majority of these 

were made early in the process by the police. Of these requests, 334 were for victims 

and 24 for prosecution witnesses, with the remaining 55 for suspects and 15 for 

defendants (Department of Justice, 2016). There are no recorded applications for 

defence witnesses. Seventy per cent of the requests were for children under 18 years 

old, with almost two-thirds of those for victims aged 2-10 years old (Department of 

Justice, 2016). The central offence in the trial was most commonly a sexual offence, 

accounting for 46% of the requests (Department of Justice, 2016).  

In Scotland, applications for special measures are recorded and published in the 

Scottish Court Service annual report. The latest data show that the total number of 

annual requests for special measures is 30,26332 (Scottish Courts and Tribunal 

Service, 2019). The majority of these across all trials are for the services of a supporter 

(which is a special measure in Scotland, although not in England and Wales) (52%) 

or the use of screens in court (41%) (SCTS, 2019). TV link at court was applied for by 

3% of witnesses, and from another courthouse or a remote location in a further 3% of 

cases (SCTS, 2019). The number of requests for special measures in ‘solemn’ cases33 

has consistently risen over the last three years, from 4,288 in 2016/17 to 5,261 in 

2018/19, an increase of 23% (SCTS, 2019). In summary cases34 the number of 

applications has declined by 4,574 requests (a 16% decrease) over the same three-

year period, but still stands at 25,002 requests (SCTS, 2019). Interestingly, 

applications for remote site TV link more than doubled in solemn cases from 2017-18 

to 2018-19, while decreasing over the three-year period in summary trials (SCTS, 

2019). 

The following subsections consider specific research, focusing predominantly on 

England and Wales, which explores the use of particular special measures. Different 

types of measures are grouped together, for instance: those specifically for improving 

communication (intermediaries and communication aids); types of video evidence, 

                                                           
30 A registered intermediary is a self-employed communication specialist who is recruited and 
selected by the MOJ and has successfully completed training and assessment. They are provided 
through the MOJ Witness Intermediary Scheme for non-defendant witnesses with communication 
difficulties in the criminal justice system. Intermediaries working with defendants in the criminal justice 
system are ‘non-registered intermediaries’ because the MOJ only provides a register, matching 
service, and training for those working with non-defendant witnesses. The standard of non-registered 
intermediaries may thus vary, as discussed in R (on the application of OP) v Secretary of State [2014] 
EWHC 1944 (Admin). 
31 Hybrid offences are those which are triable either by indictment or summary. The prosecutor 
generally decides the mode of trial. 
32 This is the number of requests made for each special measure, not the number of cases in which 
special measures requests are made. More than one special measure can be applied and used in 
each case. 
33 Serious offences tried by jury. 
34 Less serious offences which are tried without a jury. 
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whether live or pre-recorded; and other in-court adaptations. The final subsection (3.5) 

specifically considers the situation of defence witnesses. 

 

 

3.1 Use of intermediaries and communication aids 
 

Historically, the evidence shows that the intermediary provision was not always utilised 

in England and Wales when it ought to have been. Plotnikoff and Woolfson (2009) 

found that only one of the 106 young witnesses in areas where the special measure 

had been rolled out were assessed by a registered intermediary, despite at least 74 of 

the witnesses displaying signs that an intermediary would have been appropriate.35 

McLeod, Philpin, Sweeting, Joyce, and Evans (2010) also found at the time of their 

interviews with 143 practitioners (2009) there was limited awareness of the 

intermediary provision, and a shortage of trained intermediaries36 (see also Charles, 

201237). Given the findings from these studies it certainly seemed to be the case that 

many more applications for intermediaries should have be made in its early days than 

the evidence suggested.  

The provision of intermediaries to witnesses is England and Wales is managed by the 

National Crime Agency Witness Intermediary Team on behalf of the Ministry of Justice. 

Its annual report sheds significant light on applications for and the subsequent use of 

intermediaries by witnesses in criminal trials. It is not a complete dataset since it only 

includes requests from the police and CPS, and not courts and solicitors, who we know 

from other data make a handful of applications.38 We can expect, therefore, that the 

true number of requests for intermediary assistance is slightly higher than the figures 

suggest. 

The figures from the 2018-19 annual review are largely positive. For the year April 

2018-March 2019, there were 6,726 requests for an intermediary (MOJ, 2019). This is 

an increase in requests of 430% since 2010, but represents a 6.4% decrease in 

requests on the previous year. The vast majority (91%) of these recorded requests 

                                                           
35 This study was based on interviews with 182 young witnesses aged 5-19, parents of 172 of these 
young people, and information received from the managers 52 Witness Services, seven young 
witness support schemes, and from each organisation that referred the young witness to the research 
project. 
36 McLeod et al explored the experience of court users with mental health conditions, learning 
disabilities and limited mental capacity through court familiarisation visits; interviews with 143 criminal 
practitioners from London and the north east of England (including court staff, legal representatives, 
staff from in-court support organisations, public agency staff and staff from voluntary support 
organisations) and interviews with 61 court users—complainants, prosecution and defence 
witnesses— and their carers from across England. The interviews were conducted between 
December 2008 and May 2009. 
37 In addition to a review of 74 CPS case files, Charles ran a workshop with 10 criminal justice 
practitioners where their views on the effectiveness of special measures were sought. 
38 See: https://www.parliament.uk/business/publications/written-questions-answers-
statements/written-question/Commons/2016-11-01/51360/  

https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-11-01/51360/
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-11-01/51360/
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were for alleged victims, and 9% were for prosecution witnesses other than the 

complainant. Table 1 shows a breakdown of the 2018/19 requests by witness type. 

Table 1: Breakdown of 2018/19 intermediary requests by witness type (MOJ, 2019) 

Type of witness Number of requests 

Children 4,198 

Learning disability 3,010 

Mental illness or disorder 1,148 

Physical disability 497 

 

The MOJ figures also show that 96% of requests for intermediaries for victims are 

matched with an appropriately qualified intermediary, up from 93% in 2017-18. While 

this is a positive indication that the demand is met, it does not provide us with an insight 

into whether intermediary requests are actually made as frequently as they ought to 

be. Based on information provided by registered intermediaries and statistics from the 

Witness Service and CPS, Plotnikoff and Woolfson (2019) estimate that only between 

one in six and one in 10 young witnesses (witnesses under the age of 18) had 

intermediary assistance at trial.39 Furthermore, Victims’ Commissioner research 

(2018) highlights that the police are less likely to appoint an intermediary for an older 

child with communication or mental health difficulties than they are for a younger 

child.40 There is also evidence to show that some judges will enlist an intermediary to 

make initial assessments and inform Ground Rules Hearings but then dispense with 

them for the cross-examination itself (Plotnikoff and Woolfson, 2019), leaving 

vulnerable witnesses without the support of the communication specialist when they 

actually come to testify at trial.  

The picture is worse for defence witnesses. The MOJ recorded no requests for 

intermediary assistance for defence witnesses (MOJ, 2019). Further insight into the 

frequency of use of an intermediary for vulnerable defence witnesses comes from 

email correspondence with Rachel Surkitt, a Witness Intermediary Team Leader, who 

revealed that ‘less than a handful of requests [are] for defence witnesses’ (Cooper and 

Mattison, 2017, p. 354). There is some evidence to suggest that private companies 

                                                           
39 Plotnikoff and Woolfson’s research was conducted in 2018. Its focus is on young witnesses in the 
Crown Court. There were two phases of empirical work. The first phase involved 62 interviews (by 
phone or in person) with members of Government departments, the legal profession and other 
associated organisations, the judiciary, charities and other bodies. The second phase of the study, 
informed by this first phase, involved a survey (completed by 210 respondents) reflecting on their 
experiences in young witness cases in the last 12 months. Respondents included judges, 
intermediaries, Citizens Advice Witness Service team leaders, barristers, CPS Crown Advocates and 
solicitor advocates and police. The survey contained a mixture of quantitative tick-box questions and 
opportunities to add freeform comments. 
40 This research was based on finding from 122 responses from intermediaries to an online survey (a 
response rate of almost 92% of registered intermediaries at the time); focus groups with 42 registered 
intermediaries; semi-structured qualitative interviews with representatives of the Witness Intermediary 
Team, MOJ, and other regulatory bodies; and qualitative interviews with 20 service users of the 
Witness Intermediary Scheme from the CPS and police.  
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may provide intermediaries for defence witnesses rather than the MOJ scheme itself. 

For instance, Triangle’s41 webpage states that the MOJ scheme is for victims and 

prosecution witnesses, and that they can be ‘contacted directly’ for an intermediary for 

a defence witness (Triangle, 2020).  

On the issue of communication aids, Plotnikoff and Woolfson (2019, p. 98) shed some 

light on the frequency of their use. A majority (27/39) of the judges surveyed said they 

rarely received an application for communication aids in young witness cases where 

no intermediary was involved, and another 10 of those said it happened less than half 

of the time in these cases. This was supported by insights from Crown advocates, 

barristers and solicitor advocates, with 50% of them (23/46) saying that they had rarely 

seen such applications. Of course, this is just a snapshot of the experiences of these 

practitioners throughout one year of practice and so it cannot be generalised and 

assumed to represent the realities of practice around the country. 

 

3.2 Use of video evidence  

  
The use of video technologies such as pre-recorded cross-examination (s.28), pre-

recorded evidence-in-chief (ABE evidence), and live linked evidence are discussed in 

this section. As mentioned in section 2, pre-recorded cross-examination is a measure 

which is undergoing national implementation for children under 18 and also for adults 

with mental health needs or physical disabilities. A pilot scheme is also running with 

adult complainants of sexual offences or modern slavery offences. The evaluations of 

its effectiveness are discussed in section 4. 

For children, the primary rule under Section 21 YJCEA was (prior to the Coroners and 

Justice Act 2009) that evidence would be given by pre-recorded ABE interview and 

live link. The entitlement to do this and the assumption that young people’s evidence 

will be given in this way remains, although the legislation now allows for more 

discretion over how young people choose to give evidence. Plotnikoff and Woolfson 

(2009) found, in their study of young witnesses, that only 94 (55% of 192) giving 

evidence made a visually recorded statement though it was used as their evidence-in-

chief for 95% of those young witnesses. Only 129 (75% of 192) of the young witnesses 

giving evidence used the live link, leading Plotnikoff and Woolfson to conclude that the 

primary rule was not always followed in these cases.42  

 

                                                           
41 Triangle is an independent organisation providing intermediaries to enable children and young 
adults to communicate in legal proceedings. Triangle (and other organisations such as 
Communicourt) typically provide intermediary services to vulnerable defendants who do not qualify for 
the statutory MOJ scheme.  
42 Though it was unclear to the researchers whether the special measures orders had been varied in 
the interests of justice. Some of the children were also aged 17 or older once the trial date came 
around, putting them outside of the scope of this primary rule. 
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Promisingly, Beckett and Warrington (2015) found that most of the nine young people 

studied who were involved in child sexual exploitation trials used special measures in 

their cases, in particular the live link and removal of wigs and gowns. Plotnikoff and 

Woolfson (2019) found that 41 of 48 intermediaries surveyed said that, in their 

experience, young witnesses almost always gave evidence at trial by live link. That 

said, Plotnikoff and Woolfson (2019) also found that 14/4043 intermediaries had 

accepted trial appointments for young witnesses who had not done an ABE interview 

in the last year, highlighting the fact that children’s interviews are not video-recorded 

as often as they ought to be.  

 

Section 51 of the Criminal Justice Act 2003 permits evidence given over live link to be 

done from a remote location outside of the court building. This could be another court 

centre, or a neutral location. Plotnikoff and Woolfson (2019) found that 27/38 judges 

said evidence from another court location was rare, and 28/38 judges said it was rare 

to hear young witness evidence from non-court sites. 34/48 intermediaries agreed that 

children rarely give evidence from a remote site. An assessment of the use of special 

measures in sexual offence cases involving St Mary’s Sexual Assault Referral Centre 

(SARC) in Manchester found that of the 61 complainants surveyed,44 25% gave 

evidence by live link either from the court building or a remote location (Majeed-Ariss, 

Brockway, Cook, & White, 2019).  

 

3.3 Use of other ‘in-court’ adaptations 

 

This final subsection explores the use of screens, closing the public gallery, and the 

removal of wigs and gowns, which adapt the courtroom environment in which a 

witness testifies. 

Screens appear to be a popular measure, particularly for adult complainants and 

witnesses. Fairclough (2018b) found that screens were often the preferred measure 

among the practitioners interviewed. Majeed-Ariss et al’s (2019) study of special 

measures use in sexual offence cases found that 72% of the 61 adult complainants 

surveyed gave evidence in court from behind a screen. 

Closing the public gallery in sexual offence trials is a measure which appears to be 

very scarcely used in England and Wales, although it is often used in Scotland. 

Plotnikoff and Woolfson (2009) found that the public gallery was cleared for one of 56 

young witnesses testifying in the Crown Court. Their 2019 study indicates that this 

rarity prevails, with 89% of judges (n=38) and almost all lawyers (n=65) and 

intermediaries (n=48) surveyed saying that the public gallery was rarely or never 

                                                           
43 NB the different number of intermediaries here compared with the previous statistic is reflective of 
the number of those who engaged with each question. 
44 The survey was completed prior to the complainants’ testimony, and contained four questions 
which were a mix of quantitative and qualitative in nature. They asked how the witness had chosen to 
give evidence, from which options, and why. 
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closed (Plotnikoff and Woolfson, 2019). Only one of the 21 Crown Advocates surveyed 

had applied for this measure, and their application was refused. Similarly, Fairclough 

(2017) found that only one of 18 Crown Court practitioners interviewed had 

experienced one instance of the court closing to the public while a vulnerable or 

intimidated witness gave evidence throughout their practice.45 

 

3.4 Use of combination of measures 
 

As noted in section 2, the Criminal Practice Directions permit any combination of 

special measures to be used at one time. This could mean that a vulnerable witness 

gives evidence using an intermediary, an ABE interview, the live link, and 

communication aids. It could also mean using the live link and screens, so that the 

witness’ video image cannot be seen by the accused in court.  

The existing research suggests that this latter combination—of screens and live link—

is not always utilised or even considered. None of the 61 sexual offence complainants 

surveyed by Majeed-Ariss et al (2019) used a combination of special measures. 

Plotnikoff and Woolfson (2019) found that only 38% of Crown Advocates (n=21) 

surveyed had applied for combined measures and a third of intermediaries surveyed 

(n=31) said securing the combination was almost always problematic. The specifics of 

this are discussed later in this review. 

 

3.5 Use of special measures by defence witnesses  
 

The studies undertaken exploring the use of special measures focus on witnesses for 

the prosecution, despite the fact that non-defendant defence witnesses are equally 

eligible under special measures legislation. It is thus difficult to ascertain whether 

vulnerable or intimidated defence witnesses are adequately supported when called to 

give evidence. There certainly appears to be less evidence of defence witnesses using 

special measures to assist them to give their best evidence. For instance, two 

recorders46 interviewed as part of Fairclough’s small-scale study noted that they ‘had 

never seen a special measures application for defence witnesses’ or at least had seen 

‘far fewer’ special measures applications from them, even though they could conceive 

of appropriate times for applications to be made (Fairclough 2018b, p. 466).  

Hamlyn, Phelps, Turtle, and Satar (2004) hypothesised that a seeming lack of use of 

special measures by defence witnesses might be because there are fewer vulnerable 

defence witnesses called to testify, because the defence chooses not to call them. It 

may thus be that an absence of demand for/discussion of special measures for 

                                                           
45 The 18 respondents interviewed in this research had a collective post-qualified experience of over 
400 years. 
46 Barristers who sit as part-time judges. 
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defence witnesses is reflective of a perceived lack of need.47 However, McLeod et al 

(2010) found that defence witnesses are less well supported in court than prosecution 

witnesses. The Witness Service members interviewed in their research attributed this 

to the agency’s prioritisation of prosecution witnesses, since defence witnesses have 

‘the visible support of the defence legal team’ (McLeod et al 2010, p. 20). It should be 

noted that the substitution of a defence lawyer for proper special measures support 

has been criticised by academics and the courts (see Hoyano and Rafferty, 2017; 

Fairclough, 2018a; C v Sevenoaks Youth Court48).  

Plotnikoff and Woolfson’s (2019) recent survey of criminal practitioners yielded 

interesting results on how effectively young defence witnesses were enabled to 

participate in court. They found that 18/20 (90%) of the Crown Advocates surveyed 

felt that young defence witnesses were enabled to participate as effectively as young 

prosecution witnesses, but that 17/27 (63%) of the barristers and solicitor advocates 

surveyed were unhappy about the lack of parity between the treatment of young 

defence and young prosecution witnesses. A substantial minority of judges (17/40, 

43%) were also not satisfied that young defendants were enabled to participate as 

effectively as young witnesses. 

 

4. Effectiveness of special measures use 
 

This section of the review explores insights from the available literature on the 

effectiveness of special measures when they are used. The central aim of special 

measures is to improve the quality of evidence, also referred to as to achieve ‘best 

evidence’. It is also acknowledged that special measures are about improving the 

treatment of vulnerable and intimidated witnesses within the criminal justice system. 

Each measure has its own distinct way of seeking to meet these aims according to its 

design and purpose—for instance intermediaries are about improving/facilitating 

communication; video recording is often about keeping witnesses out of the 

courtroom/securing evidence earlier in the process; screens are about shielding the 

witness from view and from seeing the defendant while they testify. This section uses 

the views of victims, witnesses, and criminal justice officials/practitioners, to assess 

the collective effectiveness of special measures at achieving best evidence and 

improving the humanity of treatment, as well as more individual assessments of the 

effectiveness of particular measures. 

It is worth noting at the outset that it is difficult to assess the effectiveness of special 

measures in isolation from the rest of the criminal justice experience. Their 

effectiveness is very much tied up with the extent to which vulnerable and intimidated 

                                                           
47 If Hamlyn’s hypothesis is true, and the defence chooses not to call a vulnerable defence witness 
rather than to secure special measures, then their exclusion from testifying for the defence as a result 
of their vulnerability is highly problematic for reasons relating to their equal and humane treatment, as 
well as the potential impacts this could have on the strength of the accused’s defence case. 
48 [2009] EWHC 3088 (Admin) [17]. 
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witnesses are cross-examined and the nature of the cross-examination. It also 

interacts with other issues such as court listings, how long a witness waits around in 

court to give evidence, whether they encounter the accused or their supporters in the 

court building. Plotnikoff and Woolfson (2019: p. 105) highlight that the success of 

intermediary assistance depends on the ‘communicative competence’ of the 

advocates and the degree of control exercised by the judge. While special measures 

do seek to improve the quality of evidence and the treatment of vulnerable or 

intimidated witnesses in the criminal justice system, they cannot do this work alone.   

A further important point to note is that is not possible to objectively measure whether 

evidence elicited from vulnerable and/or intimidated witnesses is their ‘best evidence’ 

in the absence of a control sample (e.g. similarly situated individuals who did not 

receive special measures) for comparison. This would be difficult to achieve. 

Furthermore, when considering the views of victims and witnesses, it is difficult to 

attribute cause (satisfaction or dissatisfaction with the special measure used) and 

effect (achieving best evidence) in these circumstances. The fact that a witness was 

happy or unhappy with the medium through which they testified does not necessarily 

mean that they did or did not give their best evidence. Burton, Evans, and Sanders 

(2006a) found that criminal justice staff noted that vulnerable and/or intimidated 

witnesses did not always appreciate the benefits of special measures themselves. This 

was despite the staff’s collective professional opinion that vulnerable and/or 

intimidated witnesses had, in fact, been better assisted than without special measures 

(Burton et al, 2006a).49 Perhaps, therefore, those who qualify for special measures are 

not always best placed to assess their effectiveness. Charles (2012: p. 32) considered 

the measures selected in 48 of the 55 case files she reviewed to be ‘generally 

appropriate to the needs of most victims and witnesses’.50 Information on whether the 

witnesses themselves agreed with this evaluation is unavailable, but would make for 

an interesting comparison. Despite these significant caveats, the views and 

experiences of those involved in giving evidence or securing it still provide us with an 

important insight into their perceived effectiveness. 

Evidence from those working within the criminal justice system suggests that special 

measures are perceived as effective at assisting victims and witnesses to give 

evidence. Burton et al (2006a) found that the of the 130 criminal justice system 

                                                           
49 This Home Office research was conducted in two phases. Phase 1 before special measures were 
introduced in 2000/01, and Phase 2 in 2003/04. The methods of data collection included national 
surveys of the police, CPS, Crown Courts and Crown Court Witness Services (with a total of 130 
respondents); practitioner interviews in four selected areas; random samples of 500 prosecution 
witnesses in each area to estimate agency identified vulnerable and intimidated witnesses; telephone 
screening interviews with a sample of prosecution witnesses to estimate self-identified vulnerable and 
intimidated witnesses who had not been ‘officially’ identified; 191 prosecution cases tracked through 
the decision-making process; and 26 contested cases observed in court. 
50 Of the seven which were not deemed appropriate, the reviewers could not establish why the 
prosecutor had chosen to apply for a particular measure in four of the applications because they 
contained no information about how it would help to achieve best evidence or any reference to the 
witness’ views. In the remaining three cases, the reviewers felt that the live link might have been more 
appropriate than the screens for which the applications were made. 
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professionals surveyed, 97% of the police, all of the CPS, 80% of court staff, and 93% 

of those from the Witness Service thought that vulnerable and/or intimidated witnesses 

were significantly better assisted following the implementation of the YJCEA. Those 

completing the court survey also expressed their belief that since the enactment of the 

YJCEA there are more requests for special measures, more are granted, and more 

witnesses now give evidence (Burton et al, 2006a). Furthermore, McLeod et al (2010: 

p. 24) found evidence from interviews with court users that ‘when special measures 

were used appropriately they had a very positive impact on court users’ experiences.’ 

A clear example of the success and potential of special measures can be gleaned 

from a case in which two young children, aged four and six, gave evidence in a murder 

trial (see Wurtzel, 2014), which shows that when vulnerability is properly assessed 

and the correct special measures are invoked, they can enable witnesses to give 

valuable evidence at a very young age. 

Views elicited from witnesses themselves are also promising. For example, Jacobson, 

Hunter, and Kirby (2015) found from interviews with adult court users51 that ‘the 

introduction of a range of provisions for supporting victims and witnesses … 

particularly at court … has helped to lessen some of the strains associated with giving 

evidence.’ They also noted that options for special measures were regularly cited as 

a positive development by witnesses (Jacobson et al, 2015). The CPS Victim and 

Witness Satisfaction Survey 2010 shows that, when granted, special measures were 

found to be helpful by 85% of victims using a screen; 92% of victims whose evidence-

in-chief was pre-recorded; and 89% of victims giving evidence by live link (Wood et al, 

2015). This finding is supported by Franklyn (2013: p. 27), who found that when special 

measures were used the majority ‘felt that they helped them to give evidence.’ 

Furthermore, Plotnikoff and Woolfson (2009) found that of those witnesses/victims 

they interviewed who gave evidence (n=172), 82% were happy with the arrangements 

and 39% would have been unwilling to testify in any other way.  

Hamlyn et al (2004)52 also found from interviews with 111 witnesses whose evidence-

in-chief was pre-recorded, 91% found it helpful, primarily because they did not have 

to appear in court (43%), but also because it was ‘easier to say things’ (22%) and they 

were ‘less scared’ (13%). In addition, 90% of the 135 witnesses who gave evidence 

by live link reported that it was helpful to give their evidence in this way (Hamyln et al, 

2004). Again, a third of those using special measures to give evidence said they would 

not have done so if the special measures had not been available to them (Hamlyn et 

                                                           
51 Jacobson et al (2015) interviewed 57 professionals and practitioners working in or around the two 
Crown Courts studied and 90 witnesses (45 for the prosecution and 45 for the defence). They also 
completed over 200 hours of court observations. This empirical research was conducted in 2011-12. 
52 This Home Office research was conducted in two phases. For Phase 1 (2000/01) The Witness 
Service helped to identify a pool of witnesses deemed vulnerable or intimidated from 62 Crown Courts 
and 48 magistrates’ courts. A total of 552 interviews were conducted with vulnerable or intimidated 
witnesses across all age ranges following the conclusion of the case in which they were involved. 
Phase 2 followed the same sampling method, and 569 interviews were conducted in 2003. The 
interviews sought the witnesses’ views and experiences of the criminal justice process, the trial and 
the availability and effectiveness of special measures. 
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al, 2004). The data also highlighted that those using special measures were less likely 

to feel anxious or distressed than those not using special measures (Hamlyn et al, 

2004).  

In relation to intermediaries, Plotnikoff and Woolfson (2015) highlight, through case 

studies and interviews, the increased satisfaction of those involved in cases where 

intermediaries are invoked. Furthermore, and in line with views of witnesses 

themselves, Cooper and Wurtzel (2013) note that without intermediaries many 

vulnerable witnesses would be unable to give evidence in criminal trials. Similarly, 

McLeod et al’s (2010: p. 23) interviews with practitioners and court users highlighted 

that the support of an intermediary was ‘invaluable in ensuring that court users 

understood the questions they needed to answer’. The Victims’ Commissioner’s 

review into the provision of intermediaries highlights positive feedback from the police 

and CPS on the contribution that they make to securing best evidence (Victims’ 

Commissioner, 2018). It also found that intermediaries themselves recognise their role 

in improving the quality of evidence secured from vulnerable witnesses (Victims’ 

Commissioner, 2018). The judiciary has been equally positive about the use of 

intermediaries. Henderson (2015: p. 154) found that the 41 judges and advocates 

interviewed in her research were ‘overwhelmingly supportive of the intermediary 

system’. Lord Chief Justice Thomas has also noted that the courts are ‘greatly 

indebted to intermediaries’.53   

Evaluations of a pilot scheme for intermediaries in Northern Ireland have yielded 

largely positive results. The police, in feedback forms they completed following referral 

and requests for intermediary assistance, championed them as ‘essential service’, 

‘extremely useful’ and believe them to have facilitated best evidence from witnesses 

who otherwise would not have been heard (Department of Justice, 2016: pp. 3-4).54 

This praise was echoed among carers of vulnerable witnesses who had benefited from 

the use of an intermediary when giving evidence (Department of Justice 2016). The 

absence of an intermediary provision in Scotland against this backdrop of praise is 

curious.55  

A pilot scheme for pre-trial cross-examination (often referred to as ‘Section 28’) 

generally received positive feedback from those involved in its commission with regard 

to the assistance it offers to some of the most vulnerable witnesses in criminal trials. 

A key finding in relation to Section 28 hearings was the resulting increase in early 

guilty pleas before trial, with defendants pleading guilty before the planned pre-trial 

cross-examination in 48% of the concluded Section 28 cases compared with 9% of 

                                                           
53 R v Rashid [2017] EWCA Crim 2, para 73 
54 The evaluation of the pilot scheme was informed by evaluation forms completed by Registered 
Intermediaries, feedback forms from those requesting registered intermediaries and a review of audio 
transcripts of court cases which involved the use of a registered intermediary. Four multi-agency 
focus groups made up of those with direct experience of working with registered intermediaries were 
also held in Phase I of the pilot (in October 2014).  
55 Although it is worth noting that there have been several Scottish Government consultations on the 
introduction of intermediaries, and there is also support from the senior judiciary in Scotland (Scottish 
Court Service, 2015; Scottish Courts and Tribunal Service, 2016). 



25 
 

concluded cases with pre-recorded evidence-in-chief and live cross-examination at 

trial (with the use of screens/live link)56 (Baverstock 2016). Furthermore, children in 

the Section 28 pilot waited an average of 132 days less to be cross-examined, and 

had to wait nearly an hour less in court than those in the non-Section 28 group 

(Henderson and Lamb, 2017). The practitioners interviewed from the pilot courts 

highlighted a key benefit of this earlier cross-examination as being the witness’ ability 

to recall events (Baverstock, 2016).57 With regard to the length of the cross-

examination itself, practitioners involved in the pilot noted that it was ‘much, much 

shorter’ (Baverstock, 2016, p: 36). In Plotnikoff and Woolfson’s study, most of the 13 

intermediaries who had been involved in Section 28 cases had positive experiences, 

and over half said cross-examination was shorter (2019).  

The judges involved in the pilot and Plotnikoff and Woolfson’s 2019 study ‘spoke with 

enthusiasm’ about its benefits (Plotnikoff and Woolfson, 2019: p. 84). Almost all of 

those involved in Baverstock’s evaluation thought that the Section 28 process reduced 

the distress and trauma witnesses suffered and that it was more ‘witness friendly’ 

(Baverstock, 2016: p. 35). There was less consensus regarding whether the quality of 

evidence was improved, with some thinking it was much better, while others 

(particularly defence advocates) were concerned about the restrictions it placed on 

their ability to ask questions and for the jury to observe demeanour (Baverstock, 2016). 

These concerns were also echoed by a small number of respondents in Plotnikoff and 

Woolfson’s 2019 study. However, despite this, Baverstock’s evaluation found little 

difference in the conviction rates at trial for cases involving Section 28 hearings and 

those without. 

Henderson, Lamb and Rafferty (2019) found that cases involved in the Section 28 pilot 

discussed more of the GRH issues than non-Section 28 cases. Furthermore, Plotnikoff 

and Woolfson (2019) found that 54% of the intermediaries involved in Section 28 

cases felt the GRH were more thorough than in other cases. Henderson, Lamb and 

Rafferty’s (2019) study also provides an insight into whether the extent of Ground 

Rules discussions reduced the use of risky (suggestive) questions. Their analysis of 

recordings of courtroom examinations in both the Section 28 and non-Section 28 

conditions indicated that cases in the Section 28 pilot involved significantly fewer 

suggestive questions from defence advocates, but that neither intermediary presence 

(in 13 out of the 77 cases in the sample) nor the number of GRH issues discussed 

was significantly associated with a reduction in the proportion of suggestive questions 

                                                           
56 This finding is based on monitoring data provided by the pilot courts and HMCTS of 194 Section 28 
cases and 196 ‘Section 27 cases’ (those with pre-recorded evidence-in-chief and live cross-
examination at trial with or without a special measure). 
57 Baverstock’s evaluation comprised interviews with a sample of practitioners (n=40) involved in 
implementing the pilot in Liverpool, Leeds and Kingston Crown Courts. This was augmented by an 
informal consultation exercise to permit all practitioners involved in the pilot to comment on the 
process. Interviews were also conducted with a sample of witnesses and their parents/carers (n=16) 
who took part in the Section 28 pilot. The final strand involved the analysis of monitoring data as 
detailed in the previous footnote, to generate estimates of the potential outcomes and timeliness of 
Section 28 versus non-Section 28 cases and the potential volume of Section 28 cases should the 
scheme be rolled-out nationally. 
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asked in cross-examination. Analysis excluded intermediary interventions (drawing 

attention to an inappropriate question before the child answered), so it is not known to 

what extent such suggestive questions were the subject of an intermediary 

intervention that was overruled by the judge. 

Despite this latter finding regarding intermediaries and GRH, this review has already 

shown that both are widely celebrated and endorsed as improving the effectiveness 

of special measures and the quality and appropriateness of cross-examination. There 

is also evidence to show that intermediary involvement helps to make the most 

effective use of other available special measures, including the quality of ABE 

interviews, the use of communication aids and the combination of measures, because 

their expertise ensures that appropriate questions are asked and adaptations are 

made (Plotnikoff and Woolfson, 2019). 

Finally, evidence from a Northern Ireland pilot of remote live link indicates that it 

supports young witnesses to give their best evidence, in large part because they feel 

more secure and less intimidated or stressed (McNamee, Molyneaux, & Geraghty, 

2012). It was not thought to have a direct impact on criminal justice outcomes, other 

than that it enabled witnesses to give evidence which could ultimately facilitate a 

conviction (McNamee et al, 2012). Technological issues were seen as a barrier to their 

effectiveness, a theme which we pick up again later in section 4.2.  

 

4.1 Informed choice  
 

The Achieving Best Evidence Guidance emphasises the importance of tailoring 

special measures applications to ‘meet the individual needs of the witness’ (MOJ, 

2011: p. 18). Failing to choose the appropriate special measure can undermine the 

YJCEA’s ability to protect vulnerable and/or intimidated witnesses and facilitate their 

best evidence. Dissatisfaction among witnesses with their special measures 

arrangements is sometimes apparent. For example, Plotnikoff and Woolfson (2009) 

found that 13 of 35 young witnesses (37%) who testified in the courtroom (six of whom 

were screened) wanted to use the live link.  Further, 12 of the 129 young witnesses 

(9%) who used the live link would have preferred to give evidence in court, 10 from 

behind a screen and two with no special measure in place (Plotnikoff and Woolfson, 

2009). In a large-scale study, Hamlyn, Phelps, Turtle and Saltar (2004) also found that 

34% of witnesses interviewed did not use the live link but would have liked to, and 

31% would have liked to use screens. Furthermore, 33 of the 123 young witnesses 

(27%) using the live link in Plotnikoff and Woolfson’s study were unhappy about the 

defendant being able to see them over the live link screen in court (Plotnikoff and 

Woolfson, 2009).  

As highlighted in section 2.1, there is a statutory expectation under YJCEA that 

decisions about which special measure(s) to use are made in consultation with the 

vulnerable or intimidated witness themselves. This requires the provision of timely 
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information about which special measures are available and guidance to make 

appropriate choices. Court familiarisation visits play a key role in this, an entitlement 

which permits witnesses to see the courtroom, see screens in place, and to practise 

on the live link.58. How suitable particular special measures are for a witness will 

depend, in part, on the personal preferences of the vulnerable or intimidated witness. 

For instance, we know that many witnesses are unhappy knowing that their live linked 

evidence will be on big screens in the courtroom for all to see (Majeed-Ariss et al, 

2019; Beckett and Warrington, 2015; Plotnikoff and Woolfson, 2009). It is thus key that 

they are armed with complete information about how the live link operates and a choice 

of the full range of special measures provisions. Indeed, it is also the case that some 

vulnerable or intimidated witnesses might not wish to use special measures at all 

(Jordon, 2013). 

Insights from practice indicate that witnesses are not always given a choice. Burton, 

Sanders, and Evans (2007: p. 7) noted that the police may choose a measure for a 

witness, and it is only once they get to court that they realise it ‘will do nothing to 

alleviate their particular difficulties in giving their best evidence.’ Majeed-Ariss et al 

(2019) found that some witnesses were told by the police how they would give 

evidence. Baverstock (2016) found, from interviews with young witnesses and their 

carers, that practitioners often assumed that a Section 28 hearing was in a child’s best 

interests without seeking input from the witness and their carer. Beckett and 

Warrington (2015: p. 39) also found that many of the victims of sexual exploitation 

interviewed in their study felt ‘disempowered’ by the special measures process; they 

did not know they had a choice/were entitled to an input/could change their mind, and 

most were told that they were giving evidence by live link, even though they did not 

want to. Having said this, early evidence from Hamlyn et al (2004) indicated that when 

a witness is consulted on their preferences (as happened in 32% of cases in their 

large-scale study), 87% said their views were acted on. 

Plotnikoff and Woolfson (2019) found that 38/48 of intermediaries they surveyed 

thought that young witnesses almost always gave evidence in the way that they 

wanted to, and the remaining 10 said this happened at least half of the time. However, 

in the same study, only 13/38 of those involved in Witness Services thought that young 

witnesses were almost always able to make an informed choice about how they gave 

evidence. This might suggest that the involvement of an intermediary better enables 

witnesses to make a choice, (Plotnikoff and Woolfson, 2019) hence positively skewing 

the intermediaries’ views of this.  

The timing of information and choice is also an important factor. The Victims’ 

Commissioner review found that while most participants were told about some of the 

                                                           
58 As per Code of Practice for Victims (MOJ, 2015), Witness Charter (MOJ, 2013) and Criminal 
Practice Direction 18B.4. Plotnikoff and Woolfson (2019) highlight a systemic problem in respect of 
the availability of live link practice sessions, with less than a third of intermediaries, Witness Service 
court-based and Outreach service team leaders surveyed reporting that young witnesses ‘almost 
always’ practise on the live link during their pre-trial visits. 
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special measures at some point in the process, some young victims were not told 

anything at the police stage (Victims’ Commissioner, 2017). Ewin (2015) also 

highlights the significance of power dynamics between vulnerable and intimidated 

witnesses and criminal justice officials and how the latter can influence the ‘choice’ 

that the witness makes.   

 

4.2 Some key issues affecting the effectiveness of special measures usage  
 

As well as the negative effect that a lack of informed choice or a delay in choice for 

witnesses can have on the effectiveness of special measures, this section identifies 

some other key issues emerging from the literature which can undermine the 

effectiveness of special measures. These relate to technology issues causing delay; 

the quality of video coverage; and the placement of the screen/live link camera.  

Plotnikoff and Woolfson (2009) found that almost half of the 129 young people who 

gave evidence by live link experienced technology-related problems which caused 

delays. Their later study also found continued evidence of delay caused by technology 

problems, with only a minority of CJS professionals (12/39 judges, 8/36 barristers, and 

18/46 intermediaries) saying this occurrence was rare. Six respondents said 

technology was almost always a cause of delay (Plotnikoff and Woolfson, 2019). Smith 

(2018) found that technical issues for live link and the replay of pre-recorded evidence 

caused an average delay of 75 minutes in 26 of the 28 rape and sexual assault trials 

she observed in an unidentified Crown Court centre (which had recently won awards 

for witness treatment).  

Another source of delay identified is the practice of requiring witnesses to watch their 

ABE interview in the live link room at the same time as the jury watches it. While this 

is not a legal requirement, the experience of most of the nine respondents in Beckett 

and Warrington’s (2015) study was that they watched their ABE interview for the first 

time as part of the trial process. Where this occurs, the issue is partly one of with 

technology—ensuring the ABE plays at the same time in the live link room and the jury 

room, while simultaneously showing the live image of the witness watching it back to 

the jurors. A further source of delay here is the result of the witness’ distress at re-

watching the ABE, and the court therefore needing to take breaks to accommodate 

the witness. More recently however, Plotnikoff and Woolfson (2019: p. 56) found this 

practice to be ‘largely abandoned in relation to young witnesses, according to 95% of 

39 judges and 87% of 47 intermediaries surveyed. 

On the theme of ABE interviews, their quality can impede their effectiveness. Plotnikoff 

and Woolfson (2019) highlight that the reliability of an ABE interview is often 

jeopardised because intermediaries are not always appointed. Whilst there is a large 

amount of guidance for police officers on pre-planning the ABE interview, evidence 

from intermediaries in Plotnikoff and Woolfon’s (2019) study also suggested that the 

level of pre-planning can vary across police forces, and may be compromised by lack 
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of time. Several judges noted that ABEs are sometimes ‘of dismal quality’, ‘rambling’ 

or ‘poorly structured’ (Plotnikoff and Woolfson, 2019: p. 109). Almost all judges and 

lawyers said that ABEs routinely need editing for trial (Plotnikoff and Woolfson, 2019). 

The quality of the video transmission itself is also problematic for ABEs as well as live 

linked evidence. Plotnikoff and Woolfson (2019) asked 47 intermediaries whether 

communication aids could be seen clearly on ABE recordings, and only 30% said they 

almost always could. In fact, some intermediaries reported instances where the child 

themselves was not in view at all for much of the interview because of the placement 

of the camera when it was recorded. Only 15% of 39 judges ‘almost always’ had a 

clear view of the witness’ facial expressions when they watched ABEs, and 20% of 40 

judges could ‘almost always’ hear the witness clearly on the recording (Plotnikoff and 

Woolfson, 2019). Similar visibility issues were also noted by judges in relation to the 

live link, with only 67% of 39 judges stating they ‘almost always’ had a clear view of 

the witness’ facial expressions, and 59% stating they could ‘almost always’ hear the 

witness clearly (Plotnikoff and Woolfson, 2019).  

Other issues with live link and screens include their ineffectiveness at shielding the 

witness from the public gallery or even the accused. Smith (2018) notes that most 

witnesses had to walk past the public gallery—often filled with the defendant’s family 

and friends—when entering and exiting the court. Several respondents in Plotnikoff 

and Woolfson’s study (2019) reported instances in which the defendant or other 

people than the barrister asking questions were visible on the witness’ live link screen. 

There were also reports of screens insufficiently shielding the witness in the witness 

box from the dock, meaning that ad hoc arrangements to move the accused had to be 

made when this was identified (Plotnikoff and Woolfson, 2019). 

 

5. Barriers to special measure use  
 

This section considers existing barriers to the use of special measures. This is different 

to the previous section, as it examines issues which prevent the use (or more frequent 

use) of special measures provisions, rather than issues which undermine their 

effectiveness when they are used. With that said there is some inevitable overlap with 

the previous section, since knowledge and experience of existing issues with special 

measures—such as the positioning of the screen, the quality of ABE interviews, etc—

will inevitably deter some police, solicitors, barristers, judges, intermediaries, and other 

criminal justice agents from encouraging the use of this measure in the future. 

Several overarching themes have emerged from the literature which highlight barriers 

to the wider use of special measures. Those for discussion here are: the identification 

and communication of vulnerability; awareness of special measures and their benefits; 

and more specific issues relating to resources, facilities/technology, and beliefs about 

jurors’ perceptions. 
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5.1 Identification of vulnerability  
 

The primary trigger for special measures eligibility is the initial identification of 

vulnerability or intimidation. It is only once vulnerability or intimidation is identified that 

special measures discussions can ensue, that witnesses can be given opportunity for 

an informed role in decision-making ahead of special measure applications, and that 

they are ultimately secured. A significant barrier to the use of special measures by 

vulnerable or intimidated adult witnesses, therefore, can be a failure to identify 

vulnerability or intimidation to set the special measures process in motion. 

As set out in Section 2.1 of this review, the task of identifying vulnerability and ensuring 

the appropriate applications for special measures are made falls initially with the 

police, and afterwards with the CPS. In 2015, Her Majesty’s Inspectorate of 

Constabulary published an inspection of police case files together with the related CPS 

files (ten completed criminal case files from each police force). The results showed 

that in a substantial minority of cases, victim vulnerability was not adequately 

assessed and/or provided for, both at the police stage and the CPS stage (see Table 

2, below). 
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Table 2: Summary table of HMIC’s 2015 analysis of the identification, assessment and management of witness vulnerability as 

evidenced in police and CPS case files  

 

Total sample of files for each part 

of inspection 

Number of files in which 

inadequacies found 

Nature of inadequacy 

337 police case files 76 (23%) Officer had not recorded whether the witness had any particular 

needs that would require support should witness need to give 

evidence 

168 files in which inspectors 

considered there should be a witness 

assessment for special measures 

88 (52%) Special measures assessment not completed; in a third of the 

80 cases in which assessments were completed, the inspectors 

deemed the information inadequate e.g. containing insufficient 

detail on which special measures would be needed, and why 

195 files out of 460 on CPS case 

management system that involved 

vulnerable or intimidated witnesses 

41 (21%) Police had not identified to the prosecutor that  victim or witness 

was vulnerable and did not manage that vulnerability through the 

court process  

195 case files, as above 25 cases (13%) Police had correctly identified vulnerability but measures to 

manage the risk were not put in place  

195 case files, as above 55 cases (28%) CPS correctly identified risk but measures to manage the risk 

were not put in place 

195 case files, as above 50 cases (26%) Risk not initially identified by CPS, but steps were taken to 

manage risks as case progressed 
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In a similar vein, Charles (2012) found that the process for securing special measures 

for prosecution witnesses was not always followed: the police do not always complete 

the back of the MG11 form and the MG2 form highlighting vulnerable or intimidated 

witness’ needs and special measures preferences. Furthermore, Charles (2012) found 

that early special measures meetings between the police and CPS were extremely 

rare; only one was recorded throughout the research period in which 74 CPS case 

files were reviewed (see also CJJI, 2009, 2012; HMCPSI/HMIC, 2014).   

McLeod et al (2010) highlighted, through interviews with the police, that they often 

found it difficult to identify support needs due to both a lack of training and the 

occurrence of witnesses displaying signs of drug and alcohol misuse as well as mental 

health conditions or disorders, or learning disabilities. Beckett and Warrington (2015) 

also found evidence that some police officers fail to recognise and respond 

appropriately to the vulnerability of the young people they encounter. Data from 

Bunting et al (2013) indicates that many of those surveyed working in witness support 

roles in England and Wales59 perceive that the police are more effective at identifying 

vulnerability which results from the nature of the offence (complainants of sexual 

offences or domestic abuse) or when the vulnerability stems from the fact that the 

witness is a child. Where the vulnerability relates to a physical or learning disability, a 

mental disorder, or concerns around giving evidence itself, the perception was that the 

police identify this less than half of the time (Bunting et al, 2013). 

Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Services (HMICFRS) 

(2019) has more recently noted that police forces have greatly improved their ability 

to protect vulnerability and support victims. They note, ‘almost all the frontline staff we 

spoke to have a good understanding of vulnerability and its importance’ (HMICFRS, 

2019: p.12). Inspectorate reports of police forces recently graded 33 forces (out of the 

43 in England and Wales) as ‘good’ at protecting the vulnerable from harm and 

supporting victims, nine as ‘requiring improvement’, and one as ‘inadequate’ (but none 

graded ‘outstanding’) (HMICFRS, 2019).  

Ellison and Munro (2017) note that the police and CPS receive limited training on 

mental health issues and types of trauma-related symptoms which inhibits their ability 

to identify difficulties indicative of post traumatic stress disorder (PTSD) and introduce 

appropriate special measures support. It was noted in a Home Office report that 

‘[police] officers are heavily reliant on self-identification, particularly in the case of 

intimidation … [and] the pride of witnesses sometimes leads them to conceal their 

difficulties’ (Burton et al, 2006a: p. 25). Witnesses are perhaps more willing to disclose 

their vulnerability or intimidation when they feel it will trigger the provision of extra 

assistance, and less so when they do not understand its relevance to the case or are 

                                                           
59 Two electronic surveys of Public Protection Units (PPU) and Witness Care Units (WCU) across 
England and Wales were conducted between November 2012 and January 2013. Overall 54 PPU 
and 34 WCU respondents completed the survey. 
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worried they will be viewed as unreliable as a result (McLeod et al, 2010). This 

emphasises the importance of informed discussions with witnesses. 

If the police and CPS fail to identify vulnerability then its identification and any 

subsequent application for special measures can fall to barristers. Worryingly, 

however, McLeod et al (2010: p. 10) found that the legal representatives and members 

of the judiciary interviewed often considered the identification of vulnerability as solely 

the police’s responsibility, and so were ‘less inclined to consider identification to be 

within their remit’. This can mean that a failure to identify vulnerability at the early 

stages of the process can leave witnesses without adequate assistance. Evidence 

from Wigzell, Kirby, and Jacobson’s (2015) review of advocacy in the Youth Court 

suggests that, even if barristers are willing to attempt to identify vulnerable witnesses, 

they often lack the skills required, even in the Youth Court where children are 

inherently vulnerable.60 Plotnikoff and Woolfson (2019) also highlight that barristers 

and judges often do not receive the information they would need about a child’s 

development or communication needs: 41% of 39 judges and 34% of 44 lawyers said 

they rarely received this information with a further 37% of judges and 48% of lawyers 

saying they received it half the time or less.  

Identifying the vulnerability or intimidation of defence witnesses is yet more 

problematic. Responsibility for this falls largely on defence lawyers, without the 

processes and prompting mechanisms in place via police MG forms which exist for 

prosecution lawyers. Factors including discontinuous representation of the accused 

and a lack of resources diminish the likelihood that defence witnesses are identified 

as in need of special measures and applications for this support are made (see 

Fairclough, 2018b). The way that some lawyers and policy-makers frame vulnerability 

and the purpose of special measures as dominantly ‘for’ the prosecution is also likely 

to negatively impact the identification of vulnerability among defence witnesses (see 

Fairclough, 2018b). 

Further difficulties around vulnerability may ensue from the fact that a witness’ self-

identification as vulnerable and vulnerability as per the YJCEA do not always 

converge. Burton et al (2007) found that 45% of witnesses outside of those considered 

categorically vulnerable (i.e. children or over 18s with a mental health condition or 

disorder or physical disability) self-identified as potentially vulnerable and/or 

intimidated. However, when they were considered against the legal test for special 

measures, only 24% met the legally prescribed eligibility threshold.61 This may indicate 

that the YJCEA criteria are under-inclusive. Alternatively, it may indicate that the police 

                                                           
60 A multi-methods approach was adopted in this research, including a survey of 215 advocates 
exploring their experience, training and knowledge in relation to youth proceedings; follow-up 
telephone interviews with a sub-sample of 34 advocates; face-to-face interviews with 25 young 
defendants; interviews and discussions with 30 youth justice practitioners; telephone interviews with 
three young witnesses; observations of court proceedings in four youth courts and five Crown Courts 
across the country; and roundtable discussions with youth justice policy practitioners and specialists. 
The research was conducted in 2014/15. 
61 See footnote 52 for details about the methodology and sample size. 
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and CPS are (or at least were when the data was collected in 2004/05) too cautious 

in their assessments of vulnerability and, in fact, more of the witnesses should have 

been considered as vulnerable as per the YJCEA.  

 

5.2 Awareness of special measures and their benefits 
 

Assuming that a witness’ vulnerability or intimidation is identified, the practitioners 

involved must be aware of the available special measures support and, importantly, 

how it can be beneficial for appropriate special measures applications to be made. 

There is some evidence to suggest that awareness on this latter point is still lacking in 

some instances. For example, research from the Victims’ Commissioner (2018) 

highlights a lack of police and CPS awareness of intermediaries, their role, and how 

to work effectively with them. Plotnikoff and Woolfson (2019) also found some 

prevailing confusion about the role of intermediaries as ‘witness supporters’ and 

misunderstanding about where one person’s role ends and another’s begins. Plotnikoff 

and Woolfson (2019) also found that some intermediaries attributed the low use of 

remote live link to an insufficient awareness of its availability. 

With regard to defence witnesses, there is some evidence which suggests that the 

benefits of particular measures, for instance live link and screens, may be framed with 

a prosecution bias (Fairclough, 2018b; Fairclough, 2019). In other words, these 

measures are thought of as those which shield a witness from the accused, with little 

thought given to other benefits such as removing the amount of pressure on any 

witness giving evidence. A lack of awareness—or perhaps consideration—of how 

these measures can be beneficial to vulnerable or intimidated defence witnesses will 

thus act as a barrier to their use among this cohort. 

 

5.3 Resources 
 

The main barrier to the more frequent use of intermediaries to assist vulnerable 

witnesses to give their best evidence is resources. The Victims’ Commissioner (2018) 

research into registered intermediaries extensively demonstrates the lack of 

availability of registered intermediaries in some regions and for particular types of 

vulnerability.  

 

5.4 Facilities 
 

A recurring issue in relation to special measures use is one of poor 

facilities/technology.  

The facilities for live linked evidence leave a lot to be desired. The live link room is 

often very small (Majeed-Ariss et al, 2019). A judge in Smith’s (2018: p. 339) study 
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noted that it was ‘like a cupboard’ (despite the fact that the court centre had won prizes 

for its facilities). One complainant in Majeed-Ariss et al’s 2019 study had live link 

refused due to the need for an intermediary and an interpreter, who presumably would 

not fit in the live link room along with the court usher. Other complainants opted for 

screens so they could have their Independent Sexual Violence Advisor (ISVA)62 near 

them, which the small size of the room would otherwise have prevented (Majeed-Ariss 

et al, 2019). None of the Witness Service team leaders (n=29) involved in Plotnikoff 

and Woolfson’s (2019) study felt that their live link rooms were child friendly. Specific 

concerns were raised by intermediaries regarding the absence of appropriately sized 

live link room furniture given the rising numbers of very young witnesses, some of 

whom had to be perched on cushions in order to be visible on the screen (Plotnikoff 

and Woolfson, 2019). 

Facilities which are lacking or not fit for purpose also act as a barrier to combined 

special measures. Plotnikoff and Woolfson (2019) found that the way live link screens 

are installed in courtrooms can make it practically difficult to screen them from the 

accused/public gallery. This has resulted in some make-shift ‘solutions’, such as using 

cardboard and masking tape on the glass of the dock to block the defendant’s view of 

the live link screen. As well as a lack of awareness of the provision for remote live link, 

the small number of facilities for its use also act as a barrier to its wider use in practice 

(Plotnikoff and Woolfson, 2019). Furthermore, with regard to defence witnesses, 

Plotnikoff and Woolfson (2019) highlight the lack of facilities for ABE interviews, 

meaning that vulnerable defence witnesses often have to give all of their evidence at 

trial. 

 

5.5 Beliefs around jurors’ perceptions 

 

There is some evidence that complainants may be mindful of the effect that the 

medium through which they give evidence can have on the way that the jury perceives 

them. Majeed-Ariss et al (2019: p.2-13) found that some complainants thought it would 

look better if they gave evidence in court rather than by live link, to avoid looking like 

they are ‘hiding’. The authors speculated that this perception may be the result of 

practitioners who hold these views advising witnesses about which special measures 

to use.  

Beliefs about the live link diminishing the impact or believability of witness testimony 

are commonplace among criminal practitioners, with some even believing it affects the 

outcome of the case (Burton et al, 2006b; Bunting et al, 2013; CJJI, 2014; Fairclough, 

2018b; Brown and Gordon, 2019). Munro’s (2018) review of the available evidence on 

the impact of the use of pre-recorded evidence and/or live link by child and adult 

                                                           
62 The ISVA is a specialist support provision offered to victims/survivors of rape and sexual assault. 
They provide practical and emotional support and information to victims and survivors who have 
reported to the police or are considering doing so. See: https://rapecrisis.org.uk/get-help/looking-for-
information/rape-crisis-services/advocacy-isvas/.   

https://rapecrisis.org.uk/get-help/looking-for-information/rape-crisis-services/advocacy-isvas/
https://rapecrisis.org.uk/get-help/looking-for-information/rape-crisis-services/advocacy-isvas/
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vulnerable witnesses on juror decision-making did not find any clear support for the 

view that the special measure used affects jury perceptions or criminal justice 

outcomes63 (see also Cashmore and Shackel (2018); Hoyano (2018); Hoyano and 

Keenan (2010). Nevertheless, the prevalence of these beliefs among advocates and 

judges can infiltrate decision-making for special measures and may thus act as a 

barrier to the use of special measures which remove the witness from the courtroom.  

Relatedly, Plotnikoff and Woolfson (2019: p.61) found that some judges were 

concerned that the placement of live link screens in the courtroom could have a 

negative effect upon the impact of the evidence on the jury because they are ‘far away 

from the jury and counsel’. An unpublished exercise in Liverpool Crown Court found 

that of trials monitored over a 22-month period, 49% of young witness trials resulted 

in a conviction where the jury watched the child’s testimony on large plasma screens 

compared with 36% where the jury saw it on a small screen.  This may be an indication 

that size of screen has a bearing on the effect of the evidence in helping to secure a 

conviction, but the evidence is very tentative, since it does not control for the many 

variables that affect case outcomes.64  

 

6. Conclusion  
 

This literature review considers the available data and studies on the use of special 

measures in practice by witnesses for the prosecution and defence, including the 

alleged victim. It engages with the key sources of information in this area while 

attempting to set them carefully within the broader context of the criminal justice 

system. In many regards, the indications are broadly positive. The limited available 

data indicates that the police and CPS most frequently apply for special measures for 

prosecution witnesses—particularly children and adult complainants of sexual 

offences—and see those applications granted. This does not appear to be the case 

for defence witnesses, but there is a notable lack of research on this category of 

vulnerable or intimidated witness. 

When they are used, special measures are often celebrated as helping vulnerable 

individuals give evidence who otherwise would not have been able to; improving the 

quality of that evidence; and improving their treatment within the process. The 

appointment of intermediaries particularly stands out as a measure which markedly 

improves the ability of witnesses to communicate, as well as encouraging and 

supporting the use of other special measures such as ABE interviews, combined 

measures, and communication aids. 

                                                           
63 The review (conducted Sept 2017-Jan 2018) draws on experimental studies from 1990s onwards 
conducted across a range of UK, Commonwealth and European jurisdictions. 
64 This unpublished exercise is cited in Plotnikoff and Woolfson 2009. It does not account for the 
many other uncontrolled variables in the cases, including the quality of the testimony, the quality of 
the advocacy, the surrounding evidence, juror biases, etc. The exercise was carried out between 
January 2005 and November 2006. 
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A key factor in enhancing the effectiveness of special measures use relates to the 

involvement of the witness in special measures decisions. The evidence still suggests, 

despite guidance to the contrary, that some witnesses are told how they are giving 

evidence rather than consulted, and that some witnesses do not receive the 

information they need or have the opportunity to practice on the live link and behind a 

screen in order to make a timely and informed special measures decision. More 

specific issues which undermine the effectiveness of special measures relate to 

failures of technology when evidence is given by live link; poor quality ABE interviews; 

poorly placed screens and live link cameras; and poor quality visual and audio quality 

of feeds for video-evidence generally.  

Barriers to the more frequent use of special measures include issues around the 

identification of vulnerability and the awareness of special measures provisions and 

their benefits. The police are primarily responsible for the identification of vulnerability, 

and the evidence suggests that they may not be adequately trained and supported in 

this endeavour, and neither are advocates and judges. In terms of awareness of the 

measures and their benefits, there is some evidence that confusion still exists as to 

the role of the intermediary among some criminal justice professionals. Where defence 

witnesses are concerned, I have hypothesised that a lack of awareness exists as to 

the benefits of particular special measures provisions for defence witnesses, which 

are often considered as measures for the prosecution. 

The facilities for live link are often unwelcoming and not fit for purpose, which will deter 

the use of this measure for some witnesses who need multiple individuals present with 

them while they testify. The number of registered intermediaries is not sufficient to 

meet the potential number of eligible witnesses when we consider the total number of 

young witnesses – all of whom are technically eligible for assessment – and under-

identified vulnerable adults with mental health difficulties which impair communication. 

Plotnikoff and Woolfson (2015) concluded that intermediary appointments for children 

accounted for only four per cent of children attending court. Misplaced perceptions of 

the adverse effect that measures such as live link have on the jury likely affect its 

uptake among witnesses who qualify for its use. 

 

7. Gaps in the literature 
 

There is a distinct absence of information on the use of special measures in 

courtrooms in England and Wales, and this is particularly so for Wales which receives 

no individual attention in the available literature. The Police Service Northern Ireland 

appears to collect data on the use of special measures in Northern Ireland, but this 

does not seem to be accessible beyond 2012. The data for Scotland is more holistic, 

but is for applications rather than measures secured and used in court. A systematic, 

widespread review of applications for and the subsequent use of special measures, 

including specific information about which special measures are used, is desperately 
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needed. This is particularly so for witnesses who are not automatically eligible for their 

use—so vulnerable adult witnesses and intimidated witnesses.  

It is also essential that we build a picture of the need for and use of special measures 

by vulnerable or intimidated defence witnesses. Much of the focus in existing studies 

is on children as prosecution witnesses and adult complainants of sexual offences. 

Furthermore, the emphasis of the existing research is almost entirely on Crown Court 

trials of serious offences. Research into the use of special measures in trials for 

summary offences in the magistrates’ court is thus needed. So too is research into the 

use of special measures in trials in the Youth Court.65  This type of work will enable us 

to better understand the demand for special measures, and the extent to which 

demand is met. 

Research is also needed to secure feedback from all vulnerable and intimidated 

witnesses about their treatment and the way they gave evidence (if they did) following 

the conclusion of the case in which they are involved. This echoes a call from Plotnikoff 

and Woolfson (2019), in which they also recommend obtaining systematic feedback 

about young witnesses’ experiences from secondary sources such as their carers, the 

Witness Service and intermediaries. 

Whether special measures adequately protect vulnerable and intimidated witnesses—

and indeed whether they ought to—is also an avenue of research which deserves 

attention. More research is also needed into whether and to what extent special 

measures truly improve the quality of evidence elicited (Cooper, 2017). If we are to 

continue to invest substantial amounts of time and money into the use of special 

measures, we should ensure that they do as they are supposed to do. This should 

involve considering the appropriateness of the current conceptualisations of 

‘vulnerable’ and ‘intimidated’ witness and the range of special measures available. 

  

                                                           
65 The Youth Court would be a particularly interesting setting in which to conduct research on special 
measures to see whether the (perceived) need for and uptake of special measures is different to that 
in adult proceedings, given that Youth Court is already more ‘child friendly’ due to its less formal 
proceedings and the general exclusion of members of the public. 
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