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This guidance document 
outlines how the IMA 
discharges its roles  
and responsibilities. 
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Introduction

The Independent  
Monitoring Authority for the 
Citizens’ Rights Agreements 
(IMA) is an independent 
body that makes sure the 
rights of EU and EEA EFTA 
citizens living in the UK 
and Gibraltar are upheld 
following the departure of 
the UK from the EU.

This guidance document outlines  
how the IMA discharges its roles  
and responsibilities. It is a public 
statement of how the IMA operates, 
what it does and why.

This guidance document describes the 
processes the IMA follows and how we 
work, including how we: 
 
•  discharge our legal requirements 

and responsibilities;
•  act and make assessments and 

decisions in a transparent way,  
so that the public, complainants  
and stakeholders: 
– understand our role and what   
 they can expect from the IMA; 
–  can raise concerns and questions 

when their expectations have not 
been met.

•  use evidence-based assessments 
and decisions;

•  continuously develop our  
knowledge base; and

•	 	use	our	resources	effectively	 
and	efficiently.
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Part 2 of the Withdrawal Agreement1 and 
Part 2 of the EEA and EFTA Separation 
Agreement2 protect the rights of UK, EU, 
EEA & EFTA citizens exercising certain 
free movement rights prior to the end of 
the transition period. They also protect 
the rights of certain family members of 
these citizens. The individuals whose 
rights are protected under Part 2 of the 
Withdrawal Agreement and Part 2 of the 
EEA and EFTA Separation Agreement 
will be referred to in this document as 
‘qualifying persons’. The rights protected 
by the IMA will be referred to in this 
document as ‘relevant rights’ and refer 
to any right created/arising under Part 
2 of the Withdrawal Agreement and 
Part 2 of the EEA and EFTA Separation 
Agreement or a corresponding right 
under	domestic	law	so	far	as	its	effect	
has a bearing on Part 2.

This guidance is  
published in accordance 
with paragraph 32 (1) of 
Schedule 2 of the European 
Union (Withdrawal 
Agreement) Act 2020 
(‘EUWA 2020’). 

In preparing this guidance the IMA has  
had regard to the way in which the 
European Commission exercises 
its functions of monitoring and 
enforcement in relation to citizens’  
rights under EU law and any guidance 
issue by the European Commission 
about how it exercises these functions  
in accordance with paragraphs 32(3)  
of Schedule 2 EUWA 2020. 

1Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the 
European Union and the European Atomic Energy Community. 2Agreement on arrangements between 
Iceland, the Principality of Liechtenstein, the Kingdom of Norway and the United Kingdom of Great 
Britain and Northern Ireland.
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IMA Vision 

The IMA’s vision is that 
all EU and EEA EFTA 
citizens living in the UK 
and Gibraltar enjoy the 
same rights as they did 
before the UK left the EU. 
To achieve our vision, 
the IMA’s mission is to 
put upholding citizens’ 
rights at the heart of UK 
public bodies’ work.

 Independent Monitoring Authority 2021 | 5
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3See Article 159. 4See Article 64. 5The Scottish Government, Welsh Government and Northern Ireland 
Executive. 

Role and Responsibilities of the IMA

Role and Responsibilities
The IMA is an independent 
body that makes sure the 
rights of EU and EEA EFTA 
citizens living in the UK 
and Gibraltar are upheld 
following the departure 
of the UK from the EU. 
We promote and monitor 
the implementation and 
application of the relevant 
rights of qualifying persons 
within the Withdrawal 
Agreement3 and EEA-EFTA 
Separation Agreement4.  
 
 
The ways in which the IMA is expected  
to do this, is by:

1.  Monitoring and keeping under review 
the legal framework and the exercise 
of functions by relevant public bodies 
in relation to relevant rights;

2. Conducting inquiries; 
3.  Producing reports and 

recommendations to which  
relevant public authorities (PAs)  
must have regard; and

4.  Where appropriate, issuing or 
intervening in legal proceedings.

There are six ways in which the IMA will 
monitor the adequacy and effectiveness 
of protection of relevant rights by public 
authorities:
 
1.  Receive and review complaints 

from qualifying persons and make 
decisions on whether to conduct  
an inquiry into the issues raised.

2.  Receive and review requests to 
conduct an inquiry received from 
the Secretary of State, the Devolved 
Administrations5 (DAs) and the 
Gibraltar Government.

3.  Keep under review the legislative 
framework, which implements or 
otherwise deals with matters relating 
to relevant rights.

4.  Obtain information and documents 
from relevant public bodies under 
the IMA’s statutory powers.

5.  Gather intelligence to identify  
general or systemic issues.

6.  Conduct an inquiry where 
appropriate to do so, either: 
a. on its own initiative;  
b. following a request by the   
 Secretary of State, Devolved   
 Administrations or Gibraltar   
 Government; and/or 
c. following a complaint by  
 a qualifying person. 
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Relevant Rights
The relevant rights that the 
IMA covers are set out in  
Part 2 of the EU-UK 
Withdrawal Agreement 
and Part 2 of the EEA EFTA 
Separation Agreement. 
 
 
Generally, these rights can be 
summarised as:
 
i)  Residency - this covers rights to 

reside, leave and re-enter.
ii)  Rights of Workers and Self-

Employed Persons - this covers  
the rights of workers, self-employed 
persons and frontier workers.

iii)  Mutual recognition of professional 
qualifications - this covers the 
right for recognised professional 
qualifications	to	continue	to	be	
recognised. 

iv)  Co-ordination of Social Security 
Systems	-	these	include	benefits,	
access to education, housing and 
access to healthcare.

i) Residency

These are the rights in relation to entry 
and residency, they include the following: 

•  the right to reside in the UK (including 
the opportunity to obtain a permanent 
right of residence) as well as the rights 
of certain qualifying family members 
to enter and reside in the UK after the 
end of the transition period;

•  certain safeguards against loss  
of residence for conduct occurring 
before the end of the transition 
period;

•  rights relating to entering and  
leaving the UK without the need for 
a visa or disproportionate additional 
checks; and

•  right to equal treatment free from 
discrimination on the ground of 
nationality.

The UK government departments and 
public authorities that have policies which 
relate to this right include:

•	 	Home	Office,	including	UK	Border	
Force,	Passport	Office,	Immigration	
Enforcement

•  Department for Work and  
Pensions (DWP)

•  HM Revenue and Customs (HMRC)
•  Ministry of Justice (MoJ)
•  Government of Gibraltar

 These rights can be found 
in Chapter 1 of Title II to 
Part 2 of the Withdrawal 
Agreement and Chapter 1  
of Title II to Part 2 of the EEA 
EFTA Separation Agreement. 

These rights are underpinned by 
the principles of equal treatment 
with nationals of the host 
state (in this case the UK) and 
prohibition of discrimination on 
the grounds of nationality. 
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ii) Rights of workers and  
self-employed persons

Qualified	persons	are	guaranteed	
broadly the same rights as they enjoyed 
before the UK left the EU. 

Rights under the agreement include  
the right to not be discriminated against 
due to nationality, and the right to equal 
treatment with host state nationals. 
This includes equal treatment in respect 
of the right to work, conditions of 
employment, the right to tax and social 
advantages, collective rights, access to 
housing and the right for their children 
to receive an education.

Frontier workers will enjoy the right to 
enter and exit the UK and will broadly 
retain the rights they enjoyed before  
the end of the transition period. 

The UK government departments and 
devolved governments that may have 
policies which relate to this right include:

•  Department for Business, Energy  
and Industrial Strategy (BEIS)

•  Department for Education (DfE)
•	 	Home	Office
•  Ministry of Communities, Housing 

and Local Government (MHCLG)
•  DWP
•  HMRC
•  Welsh Government
•  Scottish Government
•  Northern Ireland Executive
•  Government of Gibraltar

EU Settlement Scheme (EUSS)

A key right provided under the 
Withdrawal Agreement and the  
EEA EFTA Separation Agreement is 
to enable EU citizens and EEA EFTA 
citizens (and their family members) 
living in the UK at the end of the 
transition period to stay in the UK. 
There is also provision for certain 
family members to join an EU/EEA/
EFTA citizen in the UK after the end 
of the transition period in certain 
circumstances.

The UK Government has  
exercised its option under 
the Withdrawal and EEA EFTA 
Separation Agreements to require 
qualifying persons apply for 
their residence status6. The UK 
Government has implemented  
this through the EU Settlement 
Scheme contained in Appendix 
EU of the Immigration Rules. The 
deadline for applications for this 
scheme is 30 June 2021, subject to 
an obligation on the UK to allow 
applications made out of time 
within a ‘reasonable further period’ 
if there are ‘reasonable grounds’  
for failing to meet the deadline.
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iii) Mutual recognition of  
professional qualifications

EU professionals that are resident or 
frontier working in the UK or Gibraltar, 
and UK and Gibraltar professionals 
that are resident or frontier working 
in the EU, will continue to have their 
professional	qualifications	recognised,	
where they obtained or applied for 
a	recognition	of	those	qualifications	
before the end of the transition period.

Policy responsibility for the regulation  
of professions depends on the 
profession in question. In terms of 
the UK, the policy responsibility for 
regulation of some professions, such as 
the teaching and social care professions, 
lies with the devolved governments 
and their legislatures, whereas others, 
such as the legal profession lie with the 
UK Parliament and UK Government. 
Responsibility in relation to Gibraltar  
lies with the Gibraltar Government. 

Example of UK government departments 
and devolved governments that have 
policies which relate to this right include:

•  UK government departments, 
including: BEIS, DfE, MHCLG, DfE, MoJ, 
HM Treasury (HMT), Department for 
Health and Social Care (DHSC) 

•  Devolved administrations: Scottish 
Government, Welsh Government, 
Northern Ireland Executive

•  Government of Gibraltar
•  Regulatory bodies

 These rights can be found 
in Chapter 3 of Title II in 
Part 2 of the Withdrawal 
Agreement and Chapter 3 
of Title II in Part 2 of the EEA 
EFTA Separation Agreement.

Regulatory bodies 

Regulatory bodies of various 
professions may also implement 
policies relevant to the Rights 
Protected under Part 2 of the 
Withdrawal Agreement. Helpful  
lists of these regulatory bodies  
can be found in Parts 1 to 4 of 
Schedule 1 of the European Union 
(Recognition of Professional 
Qualifications)	2015	in	force	prior	 
to the 31st December 2020. 
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7Article 32 of the Withdrawal Agreement. 

iv) Co-ordination of  
social security systems

The Withdrawal Agreement and EEA 
EFTA Separation Agreement protect 
the	rights	of	a	number	of	different	
individuals	in	different	contexts.	

EU and EEA EFTA citizens present in  
the UK or their family members will 
continue to be covered by the full scope 
EU Coordination Regulations provided 
their rights of residence under the 
agreement are not lost. 

Broadly speaking, this group has the right 
to access the following the same as they 
could before the UK left the EU: 

•	 	Benefits
•  Pensions 
•  Education 
•  Housing 
•  Health care 

Those with derived rights such as  
family members will also be covered  
by the EU Coordination Regulations  
for certain scenarios in their capacity  
as family member.

Other groups of individuals are referred 
to by the DWP as being in ‘partial scope’ 
of the social security co-ordination 
provisions and include7:

•  Those who have exercised free 
movement rights prior to the end 
of transition, will still be able to use 
those periods of national insurance, 
residence or work completed in 
one state to meet the minimum 
qualifying period in another when 
determining eligibility for certain 
social	security	benefits	(Aggregation).	
This is mainly for the purpose of 
meeting minimum qualifying periods 
for	certain	benefits,	for	example	State	
Pensions, contribution-based Job 
Seeker’s Allowance and contributory 
Employment and Support Allowance.

•  Those who had requested 
authorisation to undergo treatment  
in the UK or another member will  
be subject to the same provisions 
that existed before the end of the 
transition period until the completion 
of that treatment. 

•  Those visiting the UK or an EU country 
at the end of the transition period will 
continue to have access to emergency 
healthcare using their European 
Health Insurance Card until the end  
of their stay.

 Details can be found in 
Chapter 4 of Title II of 
Part 2 of the Withdrawal 
Agreement and Chapter 4 of 
Title II of Part 2 of the EEA 
EFTA Separation Agreement.
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Example of UK government departments, 
devolved governments and public 
authorities that have policies which  
may relate to this right include:

•  UK government departments, 
including: BEIS, DfE, MHCLG, DfE, 
Home	Office,	HMRC,	DWP,	MoJ,	HM	
Treasury (HMT), DHSC

•  Devolved administrations: Scottish 
Government, Welsh Government, 
Northern Ireland Executive

•  Government of Gibraltar
•  Local Authorities
•  The National Health Service

Equal treatment  
and non-discrimination

The principles of equal treatment 
and non-discrimination permeate 
through all the rights provided 
for in Part 2 of the Withdrawal 
Agreement and Part 2 of the EEA 
EFTA Separation Agreement. 
This	flows	from	both	a	general	
provision found in Article 12 of the 
Withdrawal Agreement and Article 
11 of the EEA EFTA Separation 
Agreement,	but	also	specifically	
in respect of particular rights, for 
example in Articles 23, 24 and 25 
of the Withdrawal Agreement and 
Articles 22, 23 and 24 of the EEA 
EFTA Separation Agreement. 

All public authorities are subject to 
this right of equal treatment and 
non-discrimination, but examples 
of UK government departments, 
devolved governments and public 
authorities that have policies which 
relate to this right include:

•  UK government departments, 
including: BEIS, DfE, MHCLG,  
DfE,	Home	Office,	HMRC,	DWP,	
MoJ, DHSC

•  Devolved administrations: 
Scottish Government, Welsh 
Government, Northern Ireland 
Executive

•  Government of Gibraltar
•  Local Authorities
•  The National Health Service
•  Regulators



12 | Independent Monitoring Authority 

Independent Monitoring Authority: Guidance Document

 Independent Monitoring Authority  | 13

Volume 1: Monitoring (Intelligence & Analysis)

Introduction
To	effectively	monitor	the	implementation	and	application	 
of the relevant rights of qualifying persons in the UK, a core 
role of the IMA is to gather and assess relevant intelligence. 
The analysis performed will assist in guiding the direction  
of the IMA’s work, including assessment and inquiry.

4

1

2

3

5

The 
Intelligence 
Cycle
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The Intelligence Cycle
The intelligence cycle is central to the IMA’s monitoring 
approach.	It	is	an	effective	and	established	method	to	
translate raw information into actionable intelligence.  
It ensures transparency and accountability for how the  
IMA	monitors	public	bodies	and	identifies	systemic	issues.

1. Direction

•  What areas we should cover
•  What gaps currently exist
•  What the IMA requires

2. Collection
 
•  Use an array of sources
•  Assess for relevance, credibility, and validity
•  Build tools and partnerships

3. Analysis

•  Use structured analytical techniques
•  Build valid inferences and assessments

4. Dissemination

•  Use varied reporting methods and styles
•  Communicate actionable, accurate and timely insights

5. Review

•  Review quality and performance vs. direction
•  Adjust and improve methods used
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1. Direction

The direction taken by 
the Intelligence & Analysis 
team is informed by a 
number of considerations.

First, requests ranging from IMA  
senior leadership (including the  
Board)	through	to	frontline	staff,	 
to investigate known or potential 
issues or organisations triggered  
by complaints received, stakeholder 
engagement, or internally  
generated hypotheses.

Second, by the outputs of regular 
horizon scanning undertaken by 
the Intelligence & Analysis team. 
This	includes	the	identification	of	
intelligence gaps (such as the impact 
on particular rights or nationalities) 
which the IMA consider are  
important to further understand.

Third, by our wider 
stakeholder network. High 
profile	developments	which	feature	
in national media or are otherwise 
brought to notice by community 
partners may warrant research and 
bespoke intelligence development.

Examples of strategic questions which 
will underpin our direction include:
 
•  Does the experience of qualifying 

persons in the UK match the 
commitments the UK Government 
has made on their relevant rights?

•  Where the experience does not 
match the commitments, what 
legislation, policy or practice is 
responsible for any systemic 
issues?

•   Are there variations in experience 
by demographic, area of relevant 
rights, or department or other 
public authority?
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2. Collection

Complaints made to 
the IMA will contribute 
a	significant	amount	of	
information which can  
be assessed. 
 
The IMA will nonetheless proactively 
collect a wide range of additional 
information which will be assessed in 
order to identify relevant intelligence 
such as:
 
a.  Open source intelligence  

(“OSINT”) will be a core pillar, 
consisting of publicly available 
information including:

 •  Data and reports published 
by public authorities, the UK 
government and devolved 
administrations;

 •  Other data published  
by independent bodies  
(YouGov, ONS);

 •   Online, broadcast and print 
news media reports;

 •  Social media platforms 
(sentiment and commentary);

 •  Parliamentary activity (UK and 
European, including devolved 
administrations); and

 •   Reports by interested third 
parties and wider campaign 
groups.

b.  Closed source intelligence 
will be another core 
pillar, consisting of 
information obtained through 
regular discussions and formal 
data sharing agreements with  
partners including:

 •  Complaints received by the  
IMA directly;

 •  Ombudsman organisations  
in the UK and abroad;

 •   Stakeholder / campaign groups 
for EU / EEA EFTA citizens 
(including Embassies);

 •  Public authorities, the UK 
government and devolved 
administrations;

 •   Journalists and media 
organisations; and

 •   Intra-IMA intelligence (where 
other IMA teams identify 
relevant information in the 
course of their work).

The IMA will obtain, build, and maintain 
a range of tools (in addition to the 
Case Management System) to assist in 
capturing and collating intelligence 
which may include, for example:
 
•  Media and social media monitoring;
•  Data analytics and visualisation; 

and
•  Quantitative and qualitative 

surveys;

Information obtained by the 
Intelligence & Analysis team will be 
assessed to provide assurance that 
information is relevant, credible, and 
valid in reference to our collection 
requirements. Assessed intelligence 
will be collated and processed in order  
to be analysed.
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3. Analysis

The IMA will adopt 
professionally recognised, 
structured analytical 
techniques to ensure  
our monitoring work  
has appropriate rigour. 

For example:
 
•  Pattern analysis (emerging and 

current trends related to relevant 
rights);

•  Network analysis (systemic issues 
may have multiple associations  
and impacts given the multi-
facetted nature of relevant rights  
in everyday life);

•  Comparative case analysis 
(grouping similar complaints 
together to identify similarities  
in issues faced);

•  Key assumptions checks 
(reviewing how well supported  
our assumptions are in how we 
assess systemic issues that may 
have occurred);

•  Quadrant crunching (a matrix 
which tests hypotheses in order 
to establish how policies and 
processes could impact on  
citizens’ rights); and

•  Backcasting	(considers	specific	
scenarios where a right may be 
breached, in order to identify 
potential warning indicators and 
early intervention points which 
could prevent this from occurring).

These techniques and 
others will be combined with 
professional judgement in order to 
make grounded assessments about 
issues relevant to the IMA, which can 
then be communicated and actioned  
across the organisation.

The IMA will adopt common  
analytical standards:
 
1.  Independent – free from  

external	influence.
2.  Clear – demonstrate clarity 

of thought, supported by 
coherent reasoning and relevant 
information.

3.  Comprehensive – based on all 
sources of available and relevant 
information.

4.  Auditable – fully-referenced and 
supported by a solid evidence base.

5.  Relevant – address the original 
questions posed and relevant to 
the IMA.

6.  Rigorous – logical and coherent 
reasoning using tools and 
techniques.

7.  Objective – taking account of 
assumption, bias, and reasoning.

8.  Timely – provided within 
timescales that provide utility  
to the IMA.
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4. Dissemination

By its very nature, a 
significant	proportion	
of monitoring work will 
involve some degree of 
associated uncertainty. 

The Intelligence & Analysis team will 
adopt common language in order 
to	effectively	communicate	the	
probability	and	confidence	involved	
in our assessments.

This language ensures judgements 
are understood as intended. This 
also ensures our monitoring work 
uses clear judgements.

Nearly all monitoring work will 
result in internal recommendations. 
These are highly likely to inform 
operational and strategic decision 
making such as:

•  Raising potential new systemic 
issues to the Inquiry team;

•  Informing the process used  
by the Assessment team;

•  Prioritising engagement by  
the Communications team;

•  Flagging potential compliance 
issues following inquiry 
resolutions;

•  Reviewing the operational 
performance of the IMA; and

•   Informing the strategic  
direction of the IMA.

In some circumstances, the IMA may 
elect to share analysis (or insights 
from it) in the public domain in order 
to	fulfil	its	role	in	promoting	rights.	

5. Review

At an operational  
and strategic level,  
the IMA will review how 
effective	its	monitoring	
process is in order 
to identify and enact 
improvements. 
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Volume 2: Complaints Receipt and Assessment

This Volume details the process for processing and 
assessing complaints reported to the IMA, including the 
routes through which potential complainants will access 
the IMA, through the functions of the online Complaint 
Assessment Tool (CAT), to the roles of the Assessment 
team to assess the complaints received and consider  
the potential options for action. 
 

Stage 1: Discovery and access
 
•  IMA footprint
•  information about its role and 

function
•  information about its scope for 

assessing complaints

Stage 2: Complaint submission
 
•  how a citizen can submit a 

complaint
•  what a complainant can expect from 

the IMA, including next steps once a 
complaint has been submitted

Complaints process for a citizen

Stage 2: 
Submission

Stage 1: 
Citizens discovery
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Stage 3: Assessment of scope 
 
•  assessment of whether the 

complaint falls within the scope of 
the IMA or whether it falls outside 
the IMA scope and should be triaged 
to a department or other authority

•  progression of complaints to the 
next assessment stage or closure

•  communication with complainants

Stage 4: Assessment of potential for 
inquiry or triage
 
•  assessment of potential for inquiry 

with focus on potential systemic 
nature of issue and levels of 
seriousness and complexity

•  assessment of potential for triage 
to a department or other public 
authority

Stage 3: 
Assessment of scope
Notify complainant if  
no further action (NFA)

Stage 4: 
Assessment
Notify complainant if  
no further action (NFA)
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Stage 1:  
Citizens Discovery

The IMA does not replace existing complaints processes. 
Individuals continue to have access to all existing routes of 
complaint and appeal that exist under UK law, including the 
many authorities, tribunals and ombudsmen. The IMA will assess 
the issues raised in complaints and potentially conduct inquiries 
into those issues and make recommendations to departments 
and	authorities	on	its	findings	or	take	other	action	to	draw	the	
attention of departments and authorities to those issues.

IMA footprint
 
The route by which members 
of the public and potential 
complainants will discover the IMA, 
find	information	about	its	role	and	
functions, and the scope within 
which the IMA will assess potential 
complaints is digital by default.

 Through 
signposting to 
the IMA during 
interaction 
with a 
Government 
Department or 
other Public 
Authority

 Through 
personal 
research on  
the internet

Through  
media 
including 
social media 
channels

Through 
information 
and 
signposting 
from local 
services and 
the third sector 

IMA website

They find out what to do by  
(research indicates that members of 
the public and potential complainants 
are most likely to become aware of 
the IMA through the following routes)

A citizen has concerns that their rights 
have not been, or may not be, met by 
a Government Department (GD) or 
Public Authority (PA)
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Digital access
 
The IMA website provides information  
to the public and potential complainants 
on the:
 
• Role and functions of IMA;
•  Scope – the areas of relevant rights 

which the IMA is responsible for 
monitoring; and

•  Links to other routes for complaint 
and redress.

Role and function

EU and EEA-EFTA citizens and their 
family members may complain to the 
IMA if they are concerned that their 
rights have been, or may be, breached. 
 
UK citizens who are in scope of the 
agreement are also able to complain. 
For example, a UK citizen in receipt  
of a state pension that relies on the 
social security coordination with an  
EU Member State. 

Qualifying persons can also complain 
if they consider that a public authority 
has acted, or is planning to act, in a  
way that prevents them from exercising 
their relevant rights. 

The IMA does not have the 
responsibility of intervening in 
individual cases and needs to have 
regard to the importance of addressing 
general or systemic failings in the 
implementation or application of Part 2. 

The website provides links to the 
complaint and redress routes within 
government departments and other 
public authorities so that a complainant 
is informed or reminded of these routes 
and that the responsibility remains on 
them to raise complaints calling for 
direct resolution of an issue related to  
a decision on their own personal cases. 

It also informs potential complainants 
that they can both pursue direct case 
resolution through those routes and 
complain to the IMA and expect the 
IMA to assess the issues raised and 
potential action as above.

Provided information on what 
the IMA can and can not do

Asked to submit the  
Complaint Assessment Tool to 
test whether their complaint is 
eligible for the IMA

Complete the Complaints Form

It will be uploaded to the CMS

Citizens will receive 
acknowledgement

From the IMA website, citizens will be:

Encouraged to directly seek 
complaint resolution with the 
Government Department or 
other Public Authority
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Stage 2:  
Complaint Submission

The Complaint Assessment Tool

The Complaint Assessment Tool (CAT) is the software that 
will assess whether, upon initial assessment, a complaint is 
within scope of the IMA and will collect the relevant details 
to form a complaint. 

Start an
Eligibility 
Check online

Answer
Question  
One

Answer
Question 
Two

Are you a 
citizen of 
a country 
in the EU, 
Iceland, 
Lichtenstein 
or Norway, 
a family 
member of 
one of these 
citizens, a 
UK citizen 
who can 
claim rights 
under the 
Withdrawal 
Agreement 
or none?

Are you 
reporting 
a potential 
breach of 
citizens’ 
rights as set 
out in the 
European 
Union 
(Withdrawal 
Agreement) 
Act 2020?

Explain why 
users need 
to check 
this before 
making a 
complaint

View the results;
•  Eligible to proceed
• Not eligible

Eligible
Provide a link  
to proceed  
with complaint

Not eligible
Provide a list of other organisations that may be able to help

yesyes

no

no

The eligibility check will consist of the following questions:

There is a pre-assessment eligibility check list to ensure that they meet the 
legislative requirements that set out who can complain to the IMA.
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To be within scope of the IMA, a complaint 
needs to be:
 
1.  from a person who claims a right 

under the Withdrawal Agreement  
or EU-EFTA Separation Agreement; 
and

2.  regarding a citizens’ right set out  
in the Withdrawal Agreement and 
EU-EFTA Separation Agreement.

Gathering information from 
complaints received electronically

Complaints will be submitted to the IMA 
through the complaint portal on the 
website and assigned a Case Reference 
ID number.

Complaints will be automatically entered 
onto the Case Management System 
(CMS) as submitted before assessment 
for management information purposes. 
All information received via the Case 
Management System will be subject to 
UK GDPR and will treated accordingly.

Postal 
 
The IMA recognises that it may not be 
possible for everyone who wishes to 
make a compliant to do so electronically, 
therefore it will be possible to download 
a copy of the complaint form or will be 
available by post upon request. Any 
submissions received by post will be 
manually entered by the Assessment 
team. All information received will be 
subject to UK GDPR and will treated 
accordingly. 

Once a complaint has been submitted, 
the complainant will receive an 
automated message informing them that 
the complaint has been passed to the 
Assessment team who will assess:

•  whether the issue raised in the 
complaint meets the scope of  
the IMA;

•  whether the issue raised in the 
complaint should be signposted to 
another department or authority; and

•  what if any steps the IMA might take 
in relation to the issues raised.

The message will also set out that the 
complainant will receive a further update 
from the IMA when a material decision has 
been made on progressing the complaint:
 
•  it has been assessed as out of  

scope and the complaint has been 
closed; and

•  it has been assessed as within 
scope and is being considered for 
appropriate action.
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Stage 3:  
Assessment of Scope 

Complaints will be received by the IMA via the CAT after 
the completion by a complainant of a series of questions 
designed	to	confirm	that	the	issue	raised	in	the	complaint	
conforms to the scope, role and function of the IMA.

The first stage of the IMA Assessment team is to read and consider the 
substance and detail of the complaint itself and reach a decision on 
whether the complaint is within the scope of the IMA.

Progress complaint to pre-inquiry

Assessed to decide on best next step

In scope – quality assured - complainant notified

Case allocated

Complainant lands in 
CMS automatically

Complainant logs 
case on the IMA 
online portal

Complainant sends 
complaint to IMA  
via post

Case to be manually 
entered onto the CMS

Is the case in scope and suitable for the IMA to 
proceed?

No further action (NFA)

Out of scope – 
complainant notified
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Stage 4:  
In Scope Complaints 
 
Once a complaint has been assessed 
as within scope, it will be assessed to 
identify if it is:
 
•  appropriate for the IMA to carry  

out an inquiry;, 
•  potentially relevant to an existing 

inquiry; or
•  should be stored to assist in 

identifying general or systemic  
issues moving forward. 

 
The Assessment team will have regard to 
whether a complaint indicates a general 
or systemic failing in the implementation 
or application of Part 2, or an isolated 
decision which has impacted on a citizen, 
but which does not represent wider 
issues of implementation and application. 

General or systemic issues
 
The IMA will have particular regard to 
general and systemic issues. A general 
or	systemic	issue	may	be	defined	as	an	
issue, problem or change in policy or 
practice which is inconsistent with the 
relevant	rights	that	negatively	affects,	
or	has	the	potential	to	affect,	qualifying	
persons within scope. 

It may be caused by, but is not limited to, 
one or more of the following:
 
•  a system change;
•  an alteration in performance levels;
•  a policy or procedure change;
•  a lack of policy or procedure;
•  a lack of clear regulatory guidelines;
•  regulatory non-compliance; and
•  the action of a stakeholder (e.g. 

legislative or regulatory change 
leading to misunderstanding or 
misapplication of the change).

To help inform their assessment, the 
Assessment team should consider the 
complaint to identify whether it:

•  involves a decision that was made  
in applying relevant rights; and

•  potentially impacts more than one 
person, now or in the future if the 
issue continues;

Potential indications that an issue  
raised in a complaint may be general  
or systemic include:

•  information in the complaint which 
suggests that the issue has arisen:

 –  directly or causally from a system 
or process;

 –  from a decision which appears 
inconsistent with a system 
or process but likely to be 
representative of the way the 
system or process is being applied 
and implemented widely at 
operational level.

•  information in the complaint which 
suggests similarity of issue with other 
data, intelligence and information 
which the IMA is aware of.

•  information in the complaint which 
suggests incompatibility in the 
underlying domestic legislation.



26 | Independent Monitoring Authority 

Independent Monitoring Authority: Guidance Document

 Independent Monitoring Authority  | 27

Volume 3: Inquiries

The purpose of an IMA inquiry is to:
 
a.  establish whether the United 

Kingdom has failed to comply with 
Part 2 of the Withdrawal Agreement 
and Part 2 of the EEA EFTA 
Separation Agreement; 

b.  establish whether relevant public 
authority (PA) has acted or is 
proposing to act in a way that 
prevents a person exercising a 
relevant right; and/or

c.  to identify any recommendations 
for relevant public authorities 
appropriate to promote the adequate 
and	effective	implementation	of	 
Part 2 of the withdrawal agreement. 

 
The IMA may decide to conduct an inquiry 
in one of three situations: 
 
1.  Following a request from a 

Secretary of State (SS) or Devolved 
Administration (DA) or the Gibraltar 
government.

2.  As a result of a complaint or series  
of complaints received. 

3.  Of its own initiative as a result  
of it and/or information gathered  
or received.

When considering whether to conduct 
an inquiry and when carrying out the 
inquiry the IMA will have regard to the 
importance of addressing general or 
systemic failings in the implementation 
or application of Part 2 of the 
Withdrawal Agreement or EEA EFTA 
Separation Agreement. 

The IMA will not carry out an inquiry 
unless it has reasonable grounds to 
believe that a failure to comply with Part 
2 of the Withdrawal Agreement or Part 
2 of the EEA/EFTA Agreement has or is 
going to occur or that a PA has acted in 
a way that prevents a qualifying person 
exercising a relevant right. However,  
the IMA is not compelled to carry out  
an inquiry even when this is the case.

Complaints received and issues 
raised by a Secretary of State, a 
Devolved Administration or the 
Gibraltar government 

Where the IMA receives complaints, or 
an issue is are raised by a Secretary of 
State (SS), a Devolved Administration 
or the Gibraltar government, the IMA 
will review all the information available 
decide whether it could and should 
take further action by way of informal 
enquiries or pre-inquiry investigation.

The IMA will conduct inquiries, 
identify and clarify any failings 
and propose recommendations.

Introduction

The IMA has the authority to conduct inquiries as set out  
in paragraph 25 of Schedule 2 of the EUWA 2020. 
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Own initiative issues

Issues	may	be	identified	by	the	IMA	
through its own monitoring and 
intelligence, which indicate that an own 
initiative inquiry may be appropriate. 
Own initiative inquiries enable the IMA 
to begin a systemic or general inquiry 
to look at the cause of an issue in cases 
where	it	may	not	have	received	a	specific	
complaint about a particular matter. 
Own initiative inquiries allow for an early 
response to issues of concern while also 
enabling problematic issues across a 
particular sector to be addressed in a 
single inquiry. It will enable the IMA to 
take a proactive role where appropriate 
in addition to responding to complaints.
 
When considering whether an own 
initiative inquiry is appropriate, the  
IMA will have regard to the importance 
of addressing general or systemic 
failings in the implementation or 
application of Part 2. 

When considering whether there are 
reasonable grounds to conduct an own 
initiative inquiry, the IMA will review 
all information available and consider 
whether it could and should take further 
action by way of informal enquiries or 
pre-inquiry investigation.

Pre-inquiry

Before proceeding to an inquiry, the IMA 
must conclude that there are reasonable 
grounds on which to proceed. It will 
usually do this after completing of 
pre-inquiry	investigations.	Specific	
checkpoints will usually pave the way 
through pre-inquiry to a formal inquiry. 

The chart below shows the typical 
life cycle of an pre-inquiry:

Potential issue 
identified

Gather / review 
evidence

Recommend no 
further action 
(NFA) / Early case 
resolution (ECR)  
/ Full inquiry

Governance  
decision – NFA

Proceed to ECR  
or full inquiry
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8Paragraph 35 of Schedule 2 EUWA 2020. 

Informal enquires

Informal enquiries provide the IMA 
with an opportunity to gather further 
information about an issue to: 
 
•  better understand the issue from  

the perspective of a complainant;
•  better understand the issue from  

the perspective of the PA; and
•  inform next steps. 
 
Informal enquiries may take the form  
of a phone call, email or may involve  
the issue of a Pre-Assessment 
Questionnaire (PAQ).

The purpose of a PAQ is to explore  
the issue(s) collaboratively with PAs  
to determine whether the issue(s) 
identified	are	capable	of	an	early	case	
resolution (ECR), or whether a full  
inquiry is required or indicated.

Where a PAQ is issued, a PA is  
required8 so far as is reasonably 
practicable, to respond to the issue 
of	concern	identified	and	provide	
information or documents to the IMA. 

No Further Action (NFA)

The IMA can determine whether it is 
appropriate to take no further action 
at any stage. In such circumstances, 
the IMA will notify the complaint, SS, 
DA or the Gibraltar Government as 
appropriate. The IMA will publish a 
statement explaining any NFA decision. 

Watch list or integration with 
existing inquiry

As an alternative to completing informal 
enquiries or pre-inquiry investigation, 
the IMA may determine that a matter 
brought to its attention via a complaint, 
or any other means, should be placed 
on a ‘watch list’. This may occur if, for 
example, further evidence or complaints 
are	required	to	confirm	the	potential	for	
a systemic or general failing. Additionally, 
a matter which meets the criteria for 
inquiry can be added to an ongoing 
inquiry. Cases added to the ‘watch list’ 
will be regularly monitored by the IMA’s 
Assessment and Inquiry teams. 

Early Case Resolution (ECR) 

A PAQ provides the opportunity to  
a PA to propose an ECR if this would 
enable existing or potential, systemic 
or	general	failures	to	be	identified	and	
addressed without the need for the IMA 
to undertake a full inquiry. Where an ECR 
is agreed the IMA will communicate the 
outcome and an agreed action plan for 
compliance to the relevant PA and any 
complainant(s) as appropriate. The IMA 
will also publish a statement explaining 
the terms of any ECR.

Where an ECR is agreed, the IMA will 
monitor the actions of the PA to ensure 
compliance is achieved. The IMA will 
update any published statement 
accordingly when any agreed actions  
are complete. 
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Proposal to move to inquiry

The IMA will comprehensively assess  
all information available to it including 
that which may have been obtained 
by way of pre-inquiry investigation to 
determine whether there are reasonable 
grounds to propose the commencement 
of a full inquiry. 

When doing so the IMA will consider  
the circumstances of the issue and  
factors such as: 
 
I.  Whether there is reasonable 

evidence to suggest there has been 
or may be a systemic failure that 
has impacted on the relevant rights 
of qualifying persons or there has 
been a general failure that has the 
potential	to	impact	significantly	on	
the same rights. 

II.  To what extent the issue(s) to  
be considered by the proposed 
inquiry	could	result	in	significant	 
or impactful recommendations  
for change.

III.  The complexity of the issues to  
be considered.

IV.  The number of individuals  
potentially impacted by the issue(s).

The IMA may decide not to proceed 
with an inquiry at any stage, despite 
the evidence, and reserves the right 
to do this as set out in paragraph 
25(4) of Schedule 2 of European Union 
(Withdrawal Agreement) Act 2020.

Inquiry

The IMA’s pre-inquiry investigation will 
have already established the relevant 
PA(s) involved in an issue, as well as the 
right(s) that are at risk of/are already 
being compromised. An inquiry will 
serve to further investigate any issues 
having a potential negative impact on 
the relevant rights of qualifying persons.

The chart below shows the  
typical life cycle of an inquiry:

IMA inquiry 
approval

IMA publish 
statement of 
intention

Terms of  
reference agreed

Commence  
inquiry

Inquiry report 
published
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Where the IMA determines that it 
should proceed to a full inquiry, the 
IMA will publish its intention to carry 
out an inquiry pursuant to paragraph 
26 of Schedule 2 of the European Union 
(Withdrawal Agreement) Act 2020. 
Where a planned inquiry relates to a  
PA in Gibraltar the IMA will also publish 
its intention in the Gibraltar Gazette. 

The IMA will consider any additional 
information, comments or submissions 
received in response to this publication 
to determine if it remains appropriate  
to commence the proposed inquiry. 

The	course	of	each	inquiry	may	differ	
depending on the nature and number 
of issues subject to consideration. 
An inquiry’s Terms of Reference will 
outline, insofar as possible, the expected 
methodology, although this process  
will	remain	flexible	and	reactive	
depending on what may be required.

As part of this process the IMA may 
consider it appropriate to conduct 
a call for evidence in addition to the 
consideration of documentary and 
witness information and evidence. 

Report

After careful analysis and consideration 
of the information and/or evidence 
gathered, the IMA will prepare a draft 
inquiry report. In preparing the draft 
inquiry report the IMA will take account 
of	and	reflect	on	any	action	taken	by	
the PA during the inquiry to resolve the 
issue(s) concerned. The draft inquiry 
report will summarise the process and 
findings	of	the	inquiry	before	drawing	 
on provisional conclusions. 

The draft inquiry report will conclude 
whether, based on its inquiry, the IMA 
considers that:
 
•  the relevant PA has acted in a way, 

or is proposing to act in a way, 
that	prevents	a	Qualified	Person	
accessing a Relevant Right; and/or

•  the UK has failed to comply with Part 
2 of the Withdrawal Agreement and 
Part 2 of the EEA EFTA Separation 
Agreement.

The IMA’s draft inquiry report will list 
recommendations that the IMA consider 
appropriate in order to better safeguard 
the relevant rights.

The IMA will outline what these 
recommendations are and 
the suggested timescales for 
implementation. 
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9Paragraph 28(1)(b), Part 2, Schedule 2 of the EUWA 2020. 

Prior	to	finalisation	of	the	draft	inquiry	
report, the IMA will seek to ensure 
that any facts stated in it are fair and 
accurate. Where required by legislation 
the IMA will seek permission from the  
PA to include information provided 
within or as an appendix to the report.

Before publication of an inquiry report, 
the IMA will take reasonable steps 
to ensure the information contained 
within does not pose any risk to national 
security or any individual’s safety. If the 
IMA considers that a report does contain 
material relating to border security or 
terrorism, the IMA will give the Secretary 
of State an opportunity to require the 
IMA to remove information on the 
grounds that it poses a risk to either 
national security or a person’s safety.

The	final	version	of	an	inquiry	report	
will be approved according to the IMA’s 
governance arrangements.

The IMA will publish its inquiry report  
as soon as is reasonably practicable after 
preparing it, and once relevant safety 
checks have been done in accordance 
with Paragraph 27 (3) of Schedule 2 
of the European Union (Withdrawal 
Agreement) Act 2020.

Inquiry reports will be shared  
directly with:
 
I.  The Secretary of State, the Scottish 

Ministers, the Welsh Ministers and 
the	Executive	Office	in	Northern	
Ireland and where appropriate the 
Gibraltar Government.

II.  Any relevant public authority that 
was invited to make representations 
in relation to the inquiry.

III.  Any relevant PA to which a 
recommendation is made in  
the report.

IV.  Any other relevant PA the IMA 
considers appropriate.

Inquiry reports will, be made available 
on the IMA website as soon as is 
reasonably practicable. The IMA may 
also decide to publicise and promote the 
inquiry report using media outlets and 
social media channels as appropriate.

Any PA that is implicated by the 
recommendations of an inquiry 
report must publish a response the 
recommendations expeditiously and 
in any event within 3 months of the 
report’s publication9. 

The IMA’s Inquiry team has responsibility 
for monitoring compliance with the 
recommendations in an inquiry report 
and any associated action plan. 
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Volume 4: Compliance and Improvement

Introduction 

The IMA has a duty to ensure 
that the UK and all public 
and devolved authorities 
in the UK continue to 
uphold the relevant rights 
of	all	qualified	persons.	
The IMA exercises its duties 
through promoting relevant 
rights and monitoring the 
compliance of the UK and 
PAs with the Withdrawal 
and EEA EFTA Separation 
Agreement. Sometimes 
the IMA will agree remedial 
actions with a PA to make 
improvements or avoid a 
potential issue developing 
any further. In those 
instances, as detailed above 
an ECR may be agreed as  
an alternative to an inquiry.
 

Drawing on the intelligence it has 
gathered or the outcome of an 
inquiry, the IMA can also make 
recommendations to PAs to help 
improve aspects of their operational 
procedures or service. 

Recommendations are a clear set of 
actions which a PA needs to undertake 
to address any issues which have  
been	identified	to	ensure	that	it	acts	 
in compliance with its legal obligation  
to uphold relevant rights. 

Once made, recommendations  
become items of compliance. The  
IMA will then monitor and assess  
the UK or PAs compliance with  
those recommendations. Where 
recommendations and actions are not 
fully agreed, this would be outlined in 
our	final	report	with	further	details.

The IMA may publish details of 
monitoring activities undertaken,  
steps to encourage compliance  
and/or resolution following an  
PAs satisfactory completion of  
the recommendations made.
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The chart below shows the steps that the IMA will typically take to 
monitor compliance:

Agree action plan 
and delivery date

Monitoring delivery

Compliance

Non compliance

Legal enforcement

Extension

Maintenance
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10Paragraph 28(1)(a) Schedule 2 EUWA 2020. 

Requests for  
compliance information

Monitoring compliance starts at the 
point where the IMA expects a PA to 
have carried out a set of actions.
 
This might be because: 
 
•  a PA has made an independent 

public commitment that the IMA  
has relied upon; or 

•  they might have committed to action 
in response to PAQ or ECR; or 

•  they might be required to have 
regard to recommendations arising 
from a full inquiry10.

The IMA may monitor a PA’s compliance 
routinely, for example by periodically 
issuing a letter asking them to provide 
an evidenced update demonstrating 
the progress and impact of their 
implemented changes.

The IMA may monitor a PA’s compliance 
reactively, for example in circumstances 
where further information is received 
indicating that the PA’s expected 
progress is not being achieved. In  
such cases the IMA will follow-up  
the issue with the PA.

In circumstances where an inquiry 
has uncovered large-scale systemic 
issues, the IMA might wish to conduct 
a substantive review of the expected 
compliance remedies via a further 
inquiry or investigation to fundamentally 
evaluate	the	extent	and	effect	of	a	PA’s	
improvements and their impact.

At the close of every pre-inquiry or 
inquiry process, the IMA will determine 
what	the	most	relevant	and	effective	
compliance monitoring approach is 
based	on	the	significance	of	the	 
issues	identified.
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Types of information 

The IMA will usually ask PA(s) to  
provide evidence that they have 
complied with the recommendations 
made by way of ECR or in an inquiry 
report. The extent and type of evidence 
required will vary depending on the 
nature of the issue covered by the  
ECR or recommendation(s).

The IMA will seek to agree a formal 
action plan with the PA setting out  
how improvements or larger scale 
changes will be made to systems, 
processes, or internal operations. 
The action plan will comprise a list of 
compliance items and detail the form of 
evidence to be provided and when that 
evidence should be provided. 

Consideration of information or 
documentation provided in line with 
this action plan will enable the IMA to 
determine if the proposed actions:
 
•  Have addressed the agreed 

recommendations;
•	 	Have	met	defined	quality	standards;	
•  Are measurable; and 
•  Have achieved the desired resolution 

within a realistic timeframe.

This evidence could be delivered at 
different	stages	of	the	plan.	All	evidence	
received by the IMA during a compliance 
process will be securely stored and 
reviewed and evaluated. Feedback will 
be provided to the PA, as well as details 
of	any	further	clarifications	which	might	
be required.



36 | Independent Monitoring Authority 

Independent Monitoring Authority: Guidance Document

 Independent Monitoring Authority  | 37

Non-compliance 

Where a PA is unable to fully deliver a 
specific	compliance	item	by	a	set	date,	
it should inform the IMA as soon as 
possible that the date for compliance 
is unlikely to be met, providing clear 
reasons why and seek to agree an 
extension of time to comply. 

Where a request for an extension of 
time to comply is made or the where 
the	IMA	is	not	satisfied	that	information	
submitted	by	a	PA	is	sufficient	to	
demonstrate that compliance has  
been achieved the IMA will consider 
what further action it is appropriate 
to take. Such further action could 
include seeking further evidence of 
compliance from the PA, revising the 
recommendations or compliance items, 
agreeing to extend time for compliance 
or exercise its powers to apply for 
Judicial Review under paragraph  
30(1)(a) of Schedule 2 EUWA. 

In considering what action it is 
appropriate to take the IMA will consider 
all relevant circumstances which may 
include: whether the non-compliance  
is	serious	or	significant,	whether	there	
is a good reason for non-compliance, 
the extent to which the PA has complied 
with other recommendations, the 
reasons for the non-compliance, any 
time limits within which a claim for 
review can be brought, and the impact 
the non-compliance is having on 
qualified	persons	being	able	to	 
exercise their relevant rights. 

Compliance approval 

When	the	IMA	is	satisfied	that	
compliance has been achieved, this  
will be communicated to the PA directly, 
and any published statements relating  
to the ECR or full inquiry report will  
be updated.

The statement will detail the compliance 
achieved and (if appropriate) any 
subsequent monitoring activities that 
will be conducted by the IMA to ensure 
that that compliance is maintained. 

Where the compliance is linked to 
an ECR or complaint driven inquiry 
an update will also be sent to the 
complainant(s) together with any link  
to any published statement. 

Any	specific	lessons	learned	during	the	
compliance process may be captured 
and used by the IMA to drive continuous 
learning and improvement. This may 
also be used by the IMA for outreach, 
training and development purposes.

The IMA will aim to celebrate any 
notable achievements through its work, 
or	examples	of	its	positive	influence	on	
or collaboration with a PA to achieve 
improved outcomes for citizens 
protected by the Withdrawal Agreement.
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Volume 5: Use of Litigation Powers

Introduction

The IMA takes its role  
in promoting the adequate 
and	effective	implementation	
or application of Part 2 of 
the Withdrawal Agreement 
and Part 2 of the EEA EFTA 
Separation Agreement very 
seriously. The IMA has a 
number of powers through 
which it is able to further 
this key objective. The IMA 
will use all means at its 
disposal when discharging 
its functions including, if 
necessary, its litigation 
powers. 

Article 159 of the Withdrawal Agreement 
and Article 64 of the EEA EFTA 
Separation Agreement requires, in the 
UK, the establishment of an independent 
authority (the Authority) to monitor the 
implementation and application of Part  
2 of the respective agreements. 

Both the Withdrawal Agreement and the 
EEA EFTA Separation Agreement provide 
that the Authority is to have powers 
equivalent to those of the European 
Commission to conduct inquiries of its 

own initiative and to receive complaints 
for the purposes of conducting such 
inquiries. Both agreements go on to 
provide that the Authority is to have the 
right, following such complaints, to bring 
legal action before a competent court 
or tribunal in the UK in an appropriate 
judicial procedure with a view to seeking 
an adequate remedy. 

The EUWA 2020 established the IMA and 
implemented the requirements of the 
Withdrawal Agreement and the EEA EFTA 
Separation Agreement with regards the 
establishment of the Authority. 

The EUWA 2020 confers a number  
of functions on the IMA, including the 
power to take legal action, whether  
by intervening in any ongoing 
proceedings or starting judicial review 
proceedings itself. 

Similar provision is made in respect 
of the IMA in relation to Gibraltar 
by the European Union (Withdrawal 
Agreement) Act 2020 Independent 
Monitoring Authority Regulations 2020, 
including the power to take legal action 
before courts in Gibraltar.

Whilst litigation should normally be an 
option of last resort, the IMA will not 
hesitate to use its litigation powers  
when it considers it appropriate to  
do so. This strategy sets out the likely, 
but not exhaustive, circumstances  
and factors the IMA will consider when  
it is contemplating initiating or joining 
any legal proceedings.
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11See paragraph 30 of Schedule 2 to the EUWA 2020; and regulation 13 of the European Union 
(Withdrawal Agreement) Act 2020 Independent Monitoring Authority Regulations 2020 which confer 
functions on the IMA in relation to Gibraltar. 

The litigation powers

The IMA may, if it considers it 
appropriate to do so to promote the 
adequate	and	effective	implementation	
or application of Part 2 of the Withdrawal 
Agreement or Part 2 of the EEA EFTA 
Separation Agreement, initiate or 
intervene in legal proceedings11:

In England, Wales, Northern Ireland  
and Gibraltar, any legal proceedings 
initiated by the IMA will be by way of 
judicial review. 

In Scotland, any legal proceedings 
initiated by the IMA will be by way 
of an application to the supervisory 
jurisdiction of the Court of Session. 

Whilst the IMA may only initiate 
judicial review proceedings, it is able 
to intervene in “any” legal proceedings. 
This includes not only public law actions 
brought against PAs but might also 
mean the IMA may feel it appropriate to 
join private causes of action, in order to 
ensure	that	it	is	effectively	performing	
its duty to promote the adequate and 
effective	implementation	and	application	
in the UK and Gibraltar of Part 2 of the 
Withdrawal Agreement and Part 2 of the 
EEA EFTA Separation Agreement.

30(1)  The IMA may, if it considers it 
appropriate to do so in order 
to promote the adequate and 
effective implementation or 
application of Part 2:

 (a)  make an application for 
review, or

 (b)  intervene in any legal  
proceedings (including 
proceedings on an  
application for review).
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12Paragraph 35 of Schedule 2 to the EUWA 2020. 

Use of the litigation powers

Approach to monitoring and 
promoting relevant rights

Volumes 1 to 4 set out how the 
IMA will monitor and promote the 
implementation and application of Part 
2 of the Withdrawal Agreement or Part 
2 of the EEA EFTA Separation Agreement 
through the receipt and consideration of 
complaints, the gathering of intelligence, 
the carrying out of inquiries and the 
publication of inquiry reports. 

Carrying out these activities will lead to 
the	timely	identification	and	resolution	
of any general or systemic failings in 
implementation and application of rights. 

Where possible and appropriate, the 
IMA will seek to resolve problems 
collaboratively with relevant PAs. 
Legal proceedings are costly to all 
parties concerned. Therefore, the IMA 
is committed to seeking to ensure 
qualifying persons have their rights 
respected without the need for initiating, 
or intervening in, legal proceedings. This 
will include exploring with PAs how any 
issues or mistakes in the implementation 
and application of relevant rights can be 
resolved without recourse to the courts.

Legal proceedings can also take time. 
ECR of issues through dialogue will 
ensure that qualifying persons are able 
to have their rights secured in a timely 
manner. To assist in this process, the 
legislation makes provision to secure 
effective	co-operation	and	the	sharing	 
of information12: 

Resolution through dialogue and 
mutual cooperation may not always 
be possible, for example, owing to an 
issue	that	requires	urgent	clarification.	
This may require the IMA to commence 
proceedings	without	first	carrying	out	an	
inquiry. This could also include litigation 
to secure the degree of cooperation 
from relevant PAs needed to enable the 
IMA to successfully discharge its duties.

Equally,	there	may	be	a	mutual	benefit	
to qualifying persons and relevant PAs 
receiving clarity on the interpretation 
and application of the applicable legal 
framework. In such circumstances, the 
courts may represent the best, and 
possibly the only, avenue of resolution.

35   A relevant public authority 
must, so far as reasonably 
practicable, comply with 
a request by the IMA to 
cooperate with it in the 
exercise of the IMA’s 
functions (including a request 
to provide information or 
documents).
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13See paragraph 24 of Schedule 2 to the European Union (Withdrawal Agreement) Act 2020. 

Whenever the possibility of initiating 
or joining legal proceedings arises, the 
IMA will carry out a robust assessment 
of the legal merit of the case and the 
probability of achieving the desired 
impact. The power to intervene will only 
be	relied	upon	if	the	IMA	is	satisfied	that	
it’s contribution will add value to the 
proceedings and assist the court in its 
determination.

The	IMA’s	resources	are	finite	meaning	
they will need to be strategically and 
proportionately deployed on those 
matters where doing so will have the 
greatest impact. When contemplating 
joining or initiating proceedings, the IMA 
will consider if it is the most appropriate 
organisation to take such action.

Pre-litigation enforcement

Effective	enforcement	will	act	to	
complement, and form a vital part of,  
the IMA’s promotion of the adequate 
and	effective	implementation	or	
application of Part 2 of the Withdrawal 
Agreement or Part 2 of the EEA EFTA 
Separation Agreement. 

It will assist in ensuring that relevant 
rights	are	being	effectively	secured	
across the UK and Gibraltar. By doing 
so,	it	will	engender	confidence	amongst	
qualifying persons that their rights 
are being monitored and ultimately 
safeguarded. Without adequate 
enforcement, qualifying persons may 
not	be	able	to	benefit	from	the	full	 
range of rights secured by the 
Withdrawal Agreement and EEA  
EFTA Separation Agreement. 

However, it is important that the IMA 
uses its discretionary litigation powers 
in a strategic and proportionate manner 
to focus and prioritise its enforcement 
efforts	on	general	and	systemic	failings	
in the implementation or application 
of the Withdrawal Agreement and EEA/
EFTA Separation Agreement13:

24  In exercising its functions, 
the IMA must have regard to 
the importance of addressing 
general or systemic failings 
in the implementation or 
application of Part 2.
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Inquiries

Volume 3 details how the IMA will 
exercise its function to carry out 
inquiries. It explains that where dialogue 
with a relevant PA has not been able to 
address	an	identified	problem,	initial	
enforcement action will materialise 
via the carrying out of an inquiry. A 
report will be published following 
the completion of an inquiry. It will 
set out conclusions and may make 
recommendations to a relevant PA. 

Where a report does include 
recommendations, the PA must  
have regard to the recommendations 
and publish a response. The response 
must indicate what the PA proposes  
to do, if anything, in response to  
the recommendations, along with  
its reasons. 

The	effectiveness	of	the	inquiry	process	
is dependent on the robust monitoring 
of actions taken in response to an 
inquiry report. 

The IMA’s litigation powers will act 
as a tool where this post-reporting 
monitoring function indicates that the 
inquiry process has failed to deliver 
the results considered necessary to 
secure	the	adequate	and	effective	
implementation of Part 2 of the 
Withdrawal Agreement or Part 2 of  
the EEA EFTA Separation Agreement.
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When will the IMA use its  
litigation powers?

The	EUWA	2020	specifies	that	the	IMA	
may use its litigation powers for the 
purpose of promoting the adequate and 
effective	implementation	or	application	
of Part 2 of the Withdrawal Agreement 
or Part 2 of the EEA EFTA Separation 
Agreement.	Set	against	this	specific	
context, whilst litigation should be an 
option of last resort, the IMA will not 
hesitate to use its litigation powers when 
it considers it appropriate to do so.

It will be at the discretion of the IMA 
in what circumstances the powers are 
used. When exercising this discretion, 
a key factor will be the importance of 
addressing general or systemic failings 
in the implementation or application 
of Part 2 of the Withdrawal Agreement 
or Part 2 of the EEA EFTA Separation 
Agreement14.

In assessing whether 
to exercise its litigation 
functions the IMA will 
ask itself the following 
questions, amongst  
other considerations:

What is the extent of the issue?

•  Is there a high number of  
qualifying persons impacted?

•  Does the issue lead to severe  
or serious implications for 
qualifying persons?

•  Does the issue arise as a result 
of a series of, or from persistent, 
failures?

•  How prevalent is the issue?

The above questions will assist in 
informing how the IMA’s powers are 
used in a manner which prioritises the 
more general or systemic issues faced 
by qualifying persons.

A	single	case	of	significant	failure	
or	a	series	of	linked	specific	failures	
may lead the IMA to consider there 
is a more systemic or general issue 
requiring it to take some form of action. 

Whilst a greater number of  
complaints received may of itself be 
an indication of the scale of the issue, 
a single complaint may also raise a 
serious or severe problem that either 
impacts, or has the potential to impact, 
a large number of qualifying persons.  
In such circumstances, a single or  
small number of complaints would  
not prevent the IMA using its  
litigation powers.

It is important to note that despite the 
scale of the problem being a relevant 
factor in supporting IMA intervention 
through its legal powers, the fact that 
an issue only exists in one country of 
the UK (or even in a single location 
within a country), or in Gibraltar, will 
not prevent the IMA from exercising  
its litigation powers.
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15Paragraph 22 of Schedule 2 to the EUWA 2020. 

What would be achieved by using the 
litigation powers?

• What is the desired outcome?
•  Could litigation result in the  

desired outcome being achieved?
•  Are there other organisations 

better placed than the IMA to  
take legal action?

•  Are there other mechanisms, in 
particular in relation to individual 
complaints, which would achieve 
the desired outcome?

•  Have other mechanisms previously 
been explored to no avail?

•  Is litigation a proportionate 
measure taking all factors into 
account?

Every case is likely to present a  
number of options to secure the 
desired outcome. It will be necessary  
to consider whether litigating to 
achieve that outcome represents  
the best option. 

In the IMA’s case, this will involve 
exploring whether exercising other IMA 
functions is a better course of action, 
such as entering into constructive 
dialogue with relevant PAs or the 
carrying out of an inquiry. These 
alternative options may well provide a 
more timely and proportionate solution. 

There are also likely to be instances 
where other organisations who 
may be better placed to utilise their 
powers to resolve the issue at hand. 
Individuals personally seeking redress 
via the courts or otherwise, or other 
organisations or elected politicians 
making the case on behalf of qualifying 
persons will also be a relevant factor in 
the IMA’s decision making in this regard. 

Does the issue arise from an underlying 
problem in the legislative framework, 
as opposed to the incorrect application 
of the law?
 
The IMA must monitor the 
implementation and application in 
the United Kingdom of Part 2 of the 
Withdrawal Agreement and Part 2 of 
the EEA EFTA Separation Agreement, 
which includes keeping under review 
the	adequacy	and	effectiveness	of	
the legislative framework which 
implements or otherwise deals with 
matters related to relevant rights15. 

In exercising its monitoring function, 
the IMA’s litigation powers are just 
one component of a number of 
mechanisms by which it will seek to 
rectify	any	defects	identified	in	the	
legislative framework applicable to 
relevant	rights.	In	the	first	instance,	
the IMA will more than likely contact 
the body responsible for the 
legislation to raise the perceived 
defect and work together to rectify  
the issue.

The	nature	of	the	legislation	identified	
as defective will determine the scope 
of action available to the IMA. The IMA 
will be careful to respect the role of 
the democratic institutions in the UK 
and Gibraltar, as well as the courts’ 
jurisdiction, but may consider using  
its litigation powers to seek clarity on 
the legal position. 
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What attempts have been made to 
resolve the issue before resorting to 
legal action?
 
The IMA has its own functions it 
will endeavour to exercise before 
resorting to litigation, in particular  
to seek resolution through dialogue 
or potentially an inquiry, although 
there are limited instances in which 
this may not be possible. 

All relevant PAs have their own 
complaints procedures and there 
may be other regulatory bodies that 
would be better placed to investigate 
than the IMA. Prior to using its 
litigation powers, the IMA will need 
to be convinced that no other more 
appropriate or proportionate option 
is available.

A decision to litigate (whether the 
IMA initiates new or joins existing 
proceedings) does not mean that 
IMA will stop taking steps to ensure 
an	efficient	and	effective	resolution	
to the dispute.

Is there a fundamental 
misunderstanding of the legislative 
framework which is leading to a 
significant impact for qualifying 
persons?

A fundamental misunderstanding 
of the legislative framework may 
require	clarification	via	the	courts.	
Where this is the case, the IMA 
may consider using its litigation 
powers where the fundamental 
misunderstanding is having a 
systemic or general impact on the 
rights of qualifying persons.

These questions and the application 
of the steps set out in this strategy 
will form the basis of the assessment 
undertaken by the IMA in considering 
whether to use its litigation powers. 
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Joining legal proceedings

As noted above, a key consideration 
for the IMA in its use of litigation as 
an enforcement tool will be whether 
there are other organisations who are 
better placed to take action. There will 
be circumstances where there is some 
degree of overlap between the remit  
of the IMA and other organisations.  
In such circumstances the IMA may  
explore the possibility of working 
alongside other organisations to initiate 
legal proceedings being mindful at all 
times	of	the	potential	for	conflict.	

In working with other organisations 
in the context of potential legal 
proceedings, or in deciding whether  
to join existing legal proceedings, a key 
consideration for the IMA will be what 
additional value the IMA will provide the 
court. In order to support intervention, 
the	IMA	will	need	to	be	satisfied	that	
its perspective will bring something 
additional to the court’s consideration  
of any matter and would assist the court 
in coming to its conclusions. 

Post-litigation

Monitoring

Where a court has decided that a PA  
has acted incompatibly with Part 2 of  
the Withdrawal Agreement or Part 2 
of the EEA EFTA Separation Agreement 
the IMA will monitor compliance by the 
relevant PA with the court’s decision.  
In the event of further non-compliance, 
the IMA will take action to secure 
enforcement of any judgment. 
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Publicising the use of the IMA’s 
litigation powers

As part of its role in promoting the 
adequate	and	effective	implementation	
or application of Part 2 of the Withdrawal 
Agreement or Part 2 of the EEA EFTA 
Separation Agreement, a key element 
of any successful use of the IMA’s legal 
powers will be raising awareness of  
the outcome. 

Publicity will be important:
 
•  to highlight the impact of any such 

action from the qualifying person’s 
perspective;

•  to act as a key method of raising 
awareness of the rights of qualifying 
persons under Part 2 of the 
Withdrawal Agreement or Part 2 of 
the EEA EFTA Separation Agreement 
and their ability to enforce those 
rights against PAs;

•  from the perspective of other 
relevant PAs, to promote a greater 
understanding of the rights provided 
for in Part 2 of the Withdrawal 
Agreement or Part 2 of the EEA  
EFTA Separation Agreement; and 

•  to raise awareness of the important 
role of the IMA. 

Through the interaction with other  
PAs, it is hoped that they too will be able 
to learn from the outcome and to adapt 
their policies and processes to avoid  
any future non-compliance. 

Unsuccessful actions

Litigation is an inherently uncertain 
process. There is no guarantee that any 
legal action taken by the IMA will result 
in the outcome sought. 

Each time the IMA engages in the 
litigation process, whether reaching a 
successful outcome or not, will provide 
the IMA with evidence to inform its 
continual understanding of how best  
to utilise its powers. 

A positive decision from the courts 
may not always mean success as it may 
not result in the outcome the IMA was 
seeking. Conversely, a negative decision 
from the courts could prove helpful  
in	highlighting	difficult	circumstances	 
being faced by qualifying persons. 

Even where a court considers no 
unlawful act has taken place, highlighting 
the issue may nevertheless lead to a 
change in policy with the attendant 
consequence	of	potentially	benefiting	
qualifying persons. 

Taking action of itself may also be 
beneficial	as	it	will	provide	a	spotlight	
on the rights of qualifying persons, even 
though this alone would not justify the 
use of litigation powers.

Whenever the IMA considers itself to 
be the wrong side of a judicial decision, 
the merits of appealing the judgment 
handed down by the court will be 
carefully considered before reaching  
a decision whether to do so.

The IMA will continually review this 
litigation strategy, applying learning  
from all proceedings brought and  
joined by the IMA.
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We want to put
upholding citizens’
rights at the heart of
UK public bodies’ work.
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CAT Complaint Assessment Tool

CMS Case Management System

DA Devolved Administrations Wales, Scotland & Northern Ireland

ECR Early Case Resolution

EEA European Economic Area

EFTA European Free Trade Association

EU European Union

EUWA European Union (Withdrawal Agreement) Act 2020

GD/PA Government Department/Public Authority

IMA Independent Monitoring Authority

NFA No Further Action

PAQ Preliminary Assessment Questionnaire

SS Secretary of State

Abbreviations
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