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Next steps for special measures

A review of how are they working and what more could be done
Victims’ Commissioner and OVC Reviews & Analysis team
May 2021
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The story so far...

First introduced in the Youth
Justice and Criminal Evidence Act
1999, though implemented over a
period of years

What are the measures?
* Screens
* Live link
* Evidence given in private
* Removal of wigs and gowns
* Visual recorded interview

* Pre-trial visual recorded cross
examination and re-examination

* Examination of a witness
through an intermediary

* Aids to communication

Source: Kingston Guardian (https://bit.ly/33e0ZC4)
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The story so far...

Most judges and magistrates say Figure 4.1: Would you say the provision of special measures to vulnerable and
they have seen special measures intimidated witnesses who need them has improved, stayed the same, or worsened

provision improve over the course in the time you have been sitting as a Magistrate or Crown Court Judge?

of their careers Magistrates and District Judges Crown Court Judges ='mproved

O Stayed the same
Experts agreed that special ﬂ H
measures have brought great
improvements to the experience
of victims and witnesses
In particular, Registered
Intermediaries are seen as one of 49%
the biggest improvements
But there remain barriers and
issues to ensuring all victims and

witnesses receive the measures
t h ey nee d Number of respondents = 101 (Magistrates and District Judges) and 67 (Crown Court Judges)

= \Worsened

01 couldn't say
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Gaps In provision

Figure 2.1: In your experience, how often are vulnerable victims and witnesses having

Needs assessment Is relatlvely poorer in their needs accurately assessed prior to coming to court, i.e. by the police and/or the

Magistrates courts CPS?

HMIC inspection (2015) found 23% case Magistrates and District Judges Crown Court Judges
files had not recorded witness needs that g
would require support

Some victim and witness need are being
missed, i.e. victims with mental health
difficulties, ‘hidden’ communication needs,
witnesses to more ‘ordinary’ offences and
murder trials, older witnesses, defence
witnesses, and victims of labour

exploitation
(Number of respondents = 49 (Magistrates and District Judges) and 42 (Crown Court Judges)

39% of Crown Court judges had
encountered complainants in sex cases

® Always or almost always

. O Often
who were granted special measures but o Sometimes
potential witness vulnerabilities had not @ Rarely or never

O couldn't say

been identified
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Streamlining the process

/Reporti ng @\ /N eeds \ [Pr eparing E\

acrime .

¢ Victim or witness contacts assessment case files
the police to report an + Witness statement and Victim Personal * Abundie of documents
incident or series of Statement is taken by a police officer. (including the MG11 and MG2
incidents. « Atthe same time, an officer may use a forms) is passed to the Witness

i Care Unit (a civilian team within
« Call handlers or attending ﬁ needs assessment tool or the witness ﬁ e forcfas}
officers may risk assess statement (MG11) form to identify a victim p .

icti il identi or witness's immediate support needs. » WCU staff review these
:/r:f.ﬂqn:;at(;,v\v,',llﬁg ttl,?,/the « If the officer identified the need for special documents and liaise between
offences reported (including measures, an MG2 form is completed to victims, witnesses, the CPS and
serious violence or sexual record which special measures and giving the \MTHE‘SS SE_'FVICG after a
reasons for their need. charging decision by the CPS.

\ offences). / k / \
. NS
/Special Measures m\ ﬁppiymg and \\

delivered pre-trial -
« Victim or witness arrives at court « The Police send the case file and applications for

or external site, to give evidence. special measures to the CPS. The CPS will review
e Court staff mak,e physical the MG2 at the point of charge in the Crown Court
alterations to the room (e.g. set up or before the first hear.ing in the magistr..ates.’ court.
screens) or provide techn.ic.al ﬁ The CPS makes special measures applications to
support (e.g. set up live link judges (either in writing for Crown Court trials or
connectior;)_. orally for Magistrates’ trials).
« Witness Service staff and « Victim or Witness may make a pre-trial visit to the
court or be provided with information about what to

;?Ittﬁir;tleers provide in-court support expect in court by the Witness Service, WCU

L 1)\ e p
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Streamlining the process

- -~

" Recommendation: The police and CPS work together to
streamline the process of assessing need and applying for
special measures, focussing response officers on assessing
immediate needs and putting the responsibility for special
measures with Witness Care Units (WCUs).

Recommendation: WCUs should have overarching responsibility
for special measures needs assessments. They should be
resourced to speak to all witnesses and armed with a thorough
and standardised needs assessment process.

_________________________________________________________________________________
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More choice

Evidence in private

* 98% of our judges said this was rarely or
never used.

Section 28

* Evidence from the process evaluation of
the pilot e.g. reduced witness trauma,
higher guilty plea rate.

* Around 95% of our judges rated the
measure as very effective or effective in
lessening witness anxiety — top of all
measures.

* Witness Service survey — 86% felt video-
link had positive effect on witnesses, and
94% felt it made giving evidence more
accessible.

B e

Recommendation: In its guidance to \
prosecutors on closing the public

gallery, the CPS should remove

references to ‘exceptional’ cases. MoJ
should engage with the judiciary to
promote use of this as a special

measure during the evidence of a
vulnerable or intimidated witness.

Recommendation: HMCTS introduces

s28 for intimidated as well as

vulnerable witnesses across Crown

Courts as soon as practically possibly.

In due course, consideration should be
given to offering it more widely,

especially when trial dates are a long

time in the future. /

Special Measures Review
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Parity between magistrates’ and
Crown Court

Figure 4.5: In your opinion, how good is the provision for screening witnesses from the ’ S
defendant in your court (or the court you sit in most often)? ! Recommendation: )

Magistrates’ courts need
parity with the Crown
Court, through equal
provision of facilities and
equipment to guarantee
the availability of tailored
support for vulnerable
and intimidated

Magistrates and District Judges Crown Court Judges

oy

m Very good \ Wltnesses- /
O Good \\ //
O Adequate ST s

o Poor e T -

mVery poor Number of respondents = 49 (Magistrates and District Judges) and 42 (Crown Court Judges)
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During Covid....

Witness Service survey found poor
communication during Covid

15% strongly agreed witnesses understand
exactly what special measures will be in place
for them in advance of the day on which they
are called to give evidence

Mixed picture of provision:

28% of Crown Court judges said provision of
screens worsened under Covid arrangements

A third of Magistrates and CC judges said live
links from outside court building had
improved

Element of non-choice about using live-
link = importance of screen the screens

The use of remote evidence centre
needs to be optimised

Special Measures Review

Proportion of Witness Service staff who agreed or
strongly agreed with these statements (excluding
‘don't knows")

Witnesses often experience delays in

proceedings on the day of the trial 94%

Witnesses are given clear information
about social distancing rules in the _ 84%
court
Witnesses are more concerned than
usual about coming to court at the _ 80%
moment

Witnesses understand exactly what

special measures will be in place for

them in advance of the day on which
they are called to give evidence

58%

Witnesses are kept well informed
about the progress of the case

56%

Witnesses are kept well informed
about the scheduling of any court
appearances

46%

Witnesses receive appropriate notice

0,
for when they are required in court 44%

0% 20% 40% 60% 80%  100%
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A better witness experience all round

_______________________________

“There's no concept of where they're /" Recommendation: HMCTS sets \
travelling from, whether they're vulnerable, out a protocol re-iterating the
whether they're desperate to give their importance of witness needs in
evidence in order to get it out of the way on listings. It should include the

with their lives [...] And that's so wrong.” requirement that trials including
- Interview with Witness Service vulnerable and intimidated

witnesses are not ‘double listed’
(scheduled as a backup for
another case in the same court).

Figure 7.1: In your opinion, how good are the wider facilities in the court building (your
court building of the one you sit in most often) at accommodating the needs of vulnerable
and intimidated witnesses? Proportion who said 'good’ or 'very good'

O Magistrates/District Judges ~ ®mCrown Court Judges

. 32%
e | —
. 10%
Eriances o | o
L 21%
g e Y <%

0% 10% 20% 30% 40% 50%

Recommendation: HMCTS and the
judiciary ensure that a separate
entrance to the court building is
available to all vulnerable or
intimidated witnesses, even if this
means using a judicial or staff
entrance. The alternative entrance
\  must be suitable for disabled '

(Number of respondents = 25-39, varying by response, excluding 1 couldn’t say) \ /

.. witnesses to use. .

_______________________________
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Measuring delivery

“If the country was to make a policy that was . e
to say that every child 11 years and under gets / Recommendation: The \

an intermediary, one of the things that the Ministry of Justice and Home
country would struggle with right away is the Office should develop a

country can’t tell you what that demand looks )
national protocol for data

like.

collection on special
measures, in conjunction with
the other agencies involved in
delivery.

This protocol should include
the recording of data on victim
vulnerability and intimidation,
witness choice over special
measures, applications for and
granting of specific measures,
- and protected characteristics.

“The justice system doesn’t know how many
11-year olds and under are witnesses or
victims of crime and of those how many
subsequently go to court.

“If you want to implement such change the
most important thing is to build the
infrastructure to meet demand first, and what
and build your cadre [of Registered
Intermediaries] with the right skills in the right
places.”

- Interview with National Crime Agency

- e e e e e e e e e e e e e e e e e e e e e e e e e e e e
T

_______________________________
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Next steps

Much has been achieved but much has yet to be done

Domestic Abuse Act will extend automatic entitlement for
special measures to all domestic abuse withesses, multiplying
up those will be entitled to use them

One means of optimising victim confidence and maximising
their protection is to allow them to give them their evidence
remotely from specific evidence centres located away from

the courts.

...any questions?

Victims' Commissioner for England and Wales

Special Measures Review



o o o _Get in touch:
victims.commissioner@victims.commissioner.org.uk

o  Read other reviews and reports:
www.victimscommissioner.org.uk/published-reviews

Follow us:
twitter.com/VictimsComm

Talk about today:
#specialmeasures
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