Response to Law Commissions’ third consultation on Automated Vehicles

(Law Commission Consultation Paper 252; Scottish Law Commission Discussion
Paper 171)

Please note that this consultation response has been reproduced from information entered
on the Citizen Space

online portal.

Any personal email addresses and phone numbers have been excluded from this document.
Unanswered questions have been deleted from this document.

What is your name?

Lord President of the Supreme Courts Scotland
What is the name of your organisation?
Senators of the College of Justice

Are you responding to this consultation in a personal capacity or on behalf of your
organisation?

Response on behalf of organisation

CHAPTER 12: THE USER-IN-CHARGE

Consultation Question 28 (Paragraph 12.24)
We provisionally propose that that the user-in-charge:

(1) should be defined as an individual in position to operate the controls of a vehicle while an
ADS is engaged and who is either in the vehicle or in direct sight of the vehicle; and

(2) is not a driver while the ADS is engaged, and would not be liable for any criminal offence
or civil penalty (such as a parking ticket) which arises out of dynamic driving.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

We agree in principle, but would observe that the example of a parking ticket is perhaps not
an apt one. At question 35 it is proposed that the user in charge should remain liable for
parking offences. We agree with that.

Consultation Question 29 (Paragraph 12.37)
We provisionally propose that following the end of the transition demand period:

(1) the user-in-charge should re-acquire the legal obligations of a driver, whether or not they
have taken control of the vehicle; and



(2) if, following a failure to respond to a transition demand, the vehicle stops in a manner
which constitutes a criminal offence, the user-in-charge should be considered a driver and
should therefore be liable for that offence.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 30 (Paragraph 12.45)

We seek views on whether a person with a provisional licence should be allowed to act as a
user-in-charge, if accompanied by an approved driving instructor in a vehicle with dual
controls.

We think that this should be allowed, so that provisional licence holders are not prevented
from obtaining instruction and experience of an ADS,

Consultation Question 31 (Paragraph 12.53)
We provisionally propose that legislation should create new offences of:
(1) using an automated vehicle as an unfit or unqualified user-in-charge; and

(2) causing or permitting the use of an automated vehicle by an unfit or unqualified user-in-
charge.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 32 (Paragraph 12.59)

We provisionally propose that persons carried without a user-in-charge should be guilty of a
criminal offence.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 33 (Paragraph 12.60)

We seek views on whether the new proposed offence of being carried without a user in-
charge should only apply if the person:

(1) knew that the vehicle did not have a user-in-charge; and

(2) knew or ought to have known that a user-in-charge was required.



We suggest that actual or constructive knowledge should be sufficient for each of these
requirements, ie the offence would apply if the person knew or ought to have known both
that the vehicle did not have a user in charge and that a user-in charge was required. This
would capture the scenario of drunk users without applying, for example, to a child or a blind
person.

Consultation Question 34 (Paragraph 12.66)
We provisionally propose that a user-in-charge who takes over control of the vehicle:
(1) should be considered a driver; but

(2) should have a specific defence to a criminal offence if, given the actions of the ADS, a
competent and careful driver could not have avoided the offence.

Do you agree? If not, we welcome views on alternative legal tests.
[Respondents chose from the following options: yes; no; other.]

No

We agree that user-in charge who takes over control of the vehicle should be considered a
driver; however we think that a defence using the objective standard of "a competent and
careful driver" may set too high a test. In our view it would be sufficient to provide that it is a
defence if, given the actions of the ADS, the user-in-charge could not reasonably have
avoided committing the offence. The whole circumstances could then be taken into account.

Consultation Question 35 (Paragraph 12.94)

We provisionally propose that the user-in-charge should be liable for criminal offences which
do not arise from the dynamic driving task, including those related to:

(1) insurance;

(2) maintaining the vehicle in a roadworthy condition (including installing safety critical
software updates);

(3) parking;

(4) duties following accidents to provide information and report accidents to the police; and
(5) ensuring child passengers wear seatbelts.

Do you agree?

[Respondents chose from the following options: yes, the user-in-charge should be liable for
all offences not arising from the dynamic driving task; the user-in-charge should be liable for
some but not all of the offences listed; no, the user-in-charge should not be liable for any
offences; other.]

Yes, the user-in-charge should be liable for all offences not arising from the dynamic driving
task

Consultation Question 36 (Paragraph 12.95)



We provisionally propose that the legislation should include a regulation-making power to
clarify those roadworthiness failings which are (and those which are not) the responsibility of
the user-in-charge.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

CHAPTER 14: CRIMINAL OFFENCES BY ADSES AND THEIR SENIOR MANAGERS

Consultation Question 44 (Paragraph 14.107)
We provisionally propose that:

(1) it should be a criminal offence for an ADSE to omit safety-relevant information or include
misleading information when putting a vehicle forward for classification as self-driving or
responding to information requests from the regulator;

(2) the offence should apply to senior managers (where it was attributable to the manager’s
consent, connivance or neglect);

(3) the offence should not apply to more junior employees;

(4) the offence should carry a higher sentence if it is associated with a death or serious
injury;

(5) the offence should be prosecuted in England and Wales by either the regulator or the
Crown Prosecution Service and in Scotland by the Procurator Fiscal.

Do you agree?

[Respondents chose from the following options: yes; no; other.]

Other

We agree, except that we do not consider that junior employees should be entirely excluded
from committing an offence. This creates the possibility of abuse by presentation of a
defence which presents the whole of the fault as having occurred at a junior level. Issues of
pressure on junior employees can be taken into account as mitigating circumstances at the
stage of sentencing.

We agree however that the primary focus should be on commission of an offence by the
corporate body itself and by senior managers. Any offence committed by a junior employee
would be of a different order, and probably not attracting the same penalty.

Consultation Question 45 (Paragraph 14.108)

We seek views on the following proposed offences.

Offence A: non-disclosure and misleading information in the safety case

When putting forward a vehicle for classification as self-driving, it would be a criminal offence
for the ADSE to



(1) fail to provide information to the regulator; or
(2) provide information to the regulator that is false or misleading in a material particular
where that information is relevant to the evaluation of the safety of the ADS or the vehicle.

The ADSE would have a defence if it could show that it took reasonable precautions and
exercised all due diligence to prevent the wrongdoing.

The penalty would be an unlimited fine.

Offence B: non-disclosure and misleading information in responding to requests

When a regulator requests specific information from an ADSE (whether before or after
deployment), it would be a criminal offence for the ADSE to

(1) fail to provide information to the regulator; or

(2) provide information to the regulator that is false or misleading in a material
particular

where that information is relevant to the evaluation of the safety of the ADS or the
vehicle.

The ADSE would have a defence if it could show that it took reasonable precautions and
exercised all due diligence to prevent the wrongdoing.

The penalty would be an unlimited fine.

Offence C: offences by senior management
Where offence A and/or offence B committed by a body corporate is proved—

(3) to have been committed with the consent or connivance of an officer of the body
corporate; or

(4) to be attributable to neglect on the part of an officer of the body corporate,
then that officer is guilty of the offence.

An officer includes any director, manager, secretary or other similar officer or any person
who was purporting to act in any such capacity.

We see this as equivalent to offences under the Human Medicines Regulations 2012 and
General Product Safety Regulations 2005, which carry a penalty of a fine and/or a maximum
two years’ imprisonment.

Offence D: aggravated offences in the event of death or serious injury following non-
disclosure or provision of misleading information to the AV safety regulator

Where a corporation or person commits Offences A to C, that offence is aggravated where
the misrepresentation or non-disclosure:



(5) related to an increased risk of a type of adverse incident; and
(6) an adverse incident of that type occurred; and
(7) the adverse incident caused a death or serious injury.

We see this as equivalent to the offence of causing death by dangerous driving, which
carries a penalty of an unlimited fine and/or a maximum of 14 years’ imprisonment.

We agree.

Consultation Question 46 (Paragraph 14.109)

We welcome views on whether an ADSE should be under a duty to present information in a
clear and accessible form, in which safety-critical information is indexed and signposted.

We agree.

CHAPTER 15: NEW WRONGFUL INTERFERENCE OFFENCES

Consultation Question 47 (Paragraph 15.10)

We provisionally propose that legislative amendment should clarify that the tampering
offence in section 25 of the Road Traffic Act 1988 applies to anything that is physically part
of a vehicle and any software installed within it.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 48 (Paragraph 15.11)

We welcome views on whether the tampering offence should apply to external infrastructure
required for the operation of the AV.

We think that the tampering offence should apply to external infrastructure.

Consultation Question 49 (Paragraph 15.53)

We provisionally propose that there should be an aggravated offence of wrongfully
interfering with an AV, the road, or traffic equipment contrary to section 22A of the Road
Traffic Act 1988, where the interference results in an AV causing death or serious injury, in:

(1) England and Wales; and
(2) Scotland.
Do you agree?

[Respondents chose from the following options: yes, in both England and Wales and
Scotland; in neither jurisdiction.]



Yes, in both England and Wales and Scotland

Consultation Question 50 (Paragraph 15.55)

We provisionally propose that the appropriate mental element for the aggravated offence is
intent to interfere with a vehicle, the road or traffic equipment.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 51 (Paragraph 15.62)

We seek views on whether an approved work defence for repair or maintenance operations
authorised by a vehicle manufacturer or Automated Driving System Entity is desirable.

We think this is unnecessary

CHAPTER 16: CIVIL LIABILITY

Consultation Question 52 (Paragraph 16.24)

We provisionally propose that the way the Automated and Electric Vehicles Act 2018 deals
with contributory negligence and causation is:

(1) adequate at this stage; and

(2) should be reviewed by the UK Government in the light of practical experience.
Do you agree?

[Respondents chose from the following options: yes; no; other.]

Other

In our response to the first consultation paper we expressed the view that the provisions in
relation to contributory negligence should be replaced by a simpler, bespoke provision
dealing with AVs. We remain of that view.

We agree that issues of causation should be left to the courts to develop in the light of
practical experience, with the possibility of a Government review at some future date.

Consultation Question 53 (Paragraph 16.32)

We provisionally propose that measures should be put in place to compensate the victims of
accidents caused by uninsured AVs.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes



Consultation Question 54 (Paragraph 16.47)
We provisionally propose that:

(1) product liability law should be reviewed to take account of the challenges of emerging
technologies;

(2) any review should cover product liability as a whole, rather than be confined to
automated vehicles;

it should not, therefore, form part of this project on automated vehicles.
Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

CHAPTER 17: ACCESS TO DATA

Consultation Question 55 (Paragraph 17.65)
We provisionally propose that:

(1) for a vehicle to be classified as self-driving, it needs to record the location as well as the
time at which the ADS is activated and deactivated;

(2) the Government should work within the UNECE to ensure data storage systems for
automated driving record these data; and

(3) any national system to approve an ADS should require these data to be collected,
subject to safeguards.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 56 (Paragraph 17.71)

We provisionally propose that legislation should impose a duty on those controlling AV data
to disclose data to insurers, where the data is necessary to decide claims fairly and
accurately.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes

Consultation Question 57 (Paragraph 17.81)



We provisionally propose that:

(1) initially, DSSAD data from self-driving vehicles should be stored for three years; and
(2) the issue should be reviewed in the light of experience.

Do you agree?

[Respondents chose from the following options: yes; no; other.]

Yes

We think that three years is the minimum period for which data should be stored, unless
experience suggests that this is unnecessary. A significant proportion of personal injury
actions are commenced close to the expiry of the three-year limitation period, often because
the injured person does not seek legal advice until the last minute. Cases do occur in which
claims by persons under a legal disability are not intimated until many years after the alleged
incident, but these would not seem to be sufficiently numerous to justify the retention of vast
guantities of data for more than three years.

Consultation Question 58 (Paragraph 17.95)
We provisionally propose that:

(1) when an ADSE applies for categorisation of its vehicle types as self-driving, it should
present the regulator with details on how data will be recorded, stored, accessed and
protected;

(2) the regulator should only categorise a system as self-driving if it is satisfied that that the
ADSE has systems to abide by its obligations under the GDPR.

Do you agree?
[Respondents chose from the following options: yes; no; other.]

Yes



