Humanitarianism:

the unacceptable
face of solidarity

INSTITUTE OF

RICE

mal.;'rlons




Published by

The Institute of Race Relations

2-6 Leeke Street, London WC1X 9HS
Web: www.irr.org.uk

Email: info@irr.org.uk

Tel: 44 (0) 207 837 0041

© Institute of Race Relations 2017

Authors

Liz Fekete is Director of the Institute of Race Relations and head of its European Research Programme.
She is author of A Suitable Enemy: racism and migration in Europe (Pluto, 2009) and Europe’s Fault Lines: racism
and the right in Europe (Verso, forthcoming).

Frances Webber, a former barrister who specialised in immigration, refugee and human rights, is vice-chair
of the Institute of Race Relations and a member of the Helen Bamber Foundation Human Rights Advisory
Group. She is the author of Borderline justice: the fight for refugee and migrant rights (Pluto, 2012).

Anya Edmond-Pettitt, who has a Masters in Transnational Studies, is a researcher on the European Research
Programme. She volunteers with charities supporting refugees and migrants in Calais.

Acknowledgements
Thanks to Simon McMahon for his contribution, to Lisa Schider, Mari Linloekken, Jon Ole Martinsen and
Ida Sprengers who assisted with the research.

Images

Front Cover: Reuters/Giorgos Moutafis
p6: Axel Steier/Mission Lifeline

p52: Axel Steier/Mission Lifeline

Back cover: Aidan Pettitt

Design

Sujata Aurora/Gratuitous Graphics



Humanitarianism:
the unacceptable
face of solidarity



Humanitarianism: the unacceptable face of solidarity

CONTENTS

Contents

1 Introduction
Liz Fekete

1 Law

The legal framework: when law and morality collide
Frances Webber

22 Guilt by association

The ‘hostile environment’: the lived experience in Calais
Anya Edmond- Pettitt

28 Criminalising trust: (un)-doing research with migrants
Simon McMahon

31 Right-wing extremism

‘Traitors to the Nation!’
Liz Fekete

39 Three-year timeline

53 Appendices

List of cases
List of contacts

60 Selected further reading



Humanitarianism: the unacceptable face of solidarity

Glossary of terms and

abbreviations

Asylum seeker

Detend Europe

Dubs Amendment

EEA

EC
ECHR
ECtHR
ECRE
EU

EU-Turkey Agreement

EUNAVFOR

Facilitators Package

FIDH

FN

FRA

FRONTEX
GEFIR A Foundation

Gl

A person who has applied, or is seeking to apply, for
recognition as a refugee (in the broad sense, see below)

Mission set up by leading European identitarians (see GI)
to hamper search and rescue NGOs in the Mediterranean

Scheme to resettle up to 3,000 vulnerable unaccompanied
refugee children from around Europe in the UK, which
became s67 Immigration Act 2016

European Economic Area (EU+ Iceland, Liechtenstein,
Norway)

European Commission

European Convention on Human Rights
European Court of Human Rights
European Council On Refugees & Exiles

European Union (Austria, Belgium, Bulgaria, Croatia,
Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Ireland, Italy, Latvia,
Lithuania, Luxembourg, Malta, Netherlands, Poland,
Portugal, R omania, Slovakia, Spain, Sweden, United
Kingdom)

Agreement whereby Turkey prevents migrant boats leaving
for Greece, and takes back those arriving in Greece,

in exchange for financial aid, visa concessions and the
prospect of eventual EU membership, in force March 2016

EU Naval Force

EU legislation comprising a Directive and a Framework
Decision committing member states to criminalise help for
illegal entry, transit or stay in the EU

International Federation for Human Rights
Front National

Fundamental Rights Agency of the EU
European Border and Coast Guard Agency

Global Analysis from the European Perspective, a think-
tank for ‘investors, financial planners and politicians’

Génération Identitaire
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HRW
IOM
LIBE Committee

MSF

Migrant

NGO

Operation Mare Nostrum

Operation Sophia

Operation Triton

RAIH

Refugee

SAR

Scafisti

Schengen Agreement

Smuggling

Trafficking

UNHCR
UNICEF

Human Rights Watch
International Organization for Migration

Civil Liberties, Justice and Home Affairs Committee of the
European Parliament

Médecins Sans Frontiéres

A person seeking a home in another country, for whatever
reason

Non-Governmental Organisation

[talian government search and rescue operation, October

2013-October 2014

EUNAVFOR Mediterranean anti-smuggling operation,
renamed after a baby girl born on one of its vessels

Frontex border surveillance and control operation
launched in November 2014

Réseau d’Accueil et d’Insertion de I'Hérault

A person forced by war, conflict or persecution to flee
her/ his own country (NB this is a broader definition
than that in the 1951 Refugee Convention, which
focusses on those fleeing political, racial, social or religious
persecution)

Search and Rescue

Helmsmen of migrant boats, frequently prosecuted as
smugglers although many are paying passengers

1985 agreement between five EU member states to
remove border controls between their countries, later
incorporated into EU law and (as the Schengen Acquis)
extended to most EU and EEA member States

Moving goods or persons between countries illegally by
avoiding border customs or immigration controls

Recruitment, transportation or harbouring of persons
through force, threats, deception, abuse of power or buying
or selling, for exploitation

United Nations High Commissioner for Refugees

United Nations International Children’s Emergency
Fund
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INTRODUCTION

Introduction

Liz Fekete

In 2015, the UN Special Rapporteur on the human rights of migrants warned

that war, violence and persecution were leading to ‘an age of unprecedented mass
displacement’ and it was time for the world to prepare. Though the publication of a
photograph of the body of 3-year-old Alan Kurdi, washed ashore and lying lifeless
on a beach near Bodrum, was to momentarily shock the global media out of its
complacency, many ordinary Europeans were already alert to the UN’s message, and
had been busy mobilising the largest humanitarian voluntary effort since the second
world war.

For such humanitarians, the belief that all humankind should be treated humanely

and equally is not some abstraction — assisting those in great need and responding to
emergencies are what you simply get on with. That humanity is under an obligation to
intervene in the face of suffering, is a principle embodied in religious teaching, as well
as humanist and secular thought. From time immemorial, fishermen and mariners have
come to the aid of those at peril on the seas. Medical ethics, too, from the Hippocratic
Oath onwards, have been influenced by principles that later would be defined as
humanitarian. In the wake of the first and second world wars, humanitarian principles
were codified in the Geneva Conventions on the laws of war and on refugees, the
Universal Declaration of Human Rights and the European Convention on Human
Rights (ECHR).The code of conduct of organisations like the International Red
Cross, founded in 1863, and later the Red Crescent, to provide assistance to victims

of armed conflict and strife, as well as those of other more modern disaster relief
committees, also flowed from well-established humanitarian principles. Such codes of
conduct stress that humanitarian assistance must be impartial, not based on nationality,
race, religion or political point of view, but solely on need.

But whether today’s Europe respects and upholds that humanitarian tradition on land
and sea is now in question.

Operation Mare Nostrum, an Italian military-humanitarian mission in the
Mediterranean to rescue boat people close to Libya, ended in 2014 and was replaced
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with Operation Triton, which does not have search and rescue at its centre and involves
deploying fewer vessels further away from the Libyan coast. And since the downgrading
of search and rescue missions in the Mediterranean, EU interior ministers as well as
senior figures within its border force, Frontex (which is in charge of Operation Triton)
have gone out of their way to verbally attack, legally undermine and politically isolate
NGO search and rescue operations (SAR NGOs) in the Mediterranean.

On land, as physical border fences have been erected to keep refugees and migrants
out, decrees have been promulgated in Italy and France forbidding citizens to give food
and drink to refugees and migrants. In addition, anti-smuggling laws have been used

to prosecute individuals who provide food, shelter and transport to the displaced. The
European Commission (EC), though lobbied on behalf of humanitarian volunteers,

has refused to revise its 2002 Facilitators Package, claiming that there is not enough
evidence to suggest that laws against smuggling and trafticking have been in any way
misapplied by member states.

With the same careless ease, EU leaders back the Italian government’s bullying of
SAR NGOS, which have been all but forced to sign a code of conduct forfeiting the
neutrality and independence at the heart of their ventures by (for example) forcing
them to allow armed police on board rescue ships. It now seems that the downgrading
of humanitarianism also involves stripping NGOs of any neutrality, so as to ensure

that there are no independent witnesses to a process that institutionalises complacency
in the face of human suffering — a complete absence of a moral compass and the
complete opposite of the humanitarian ethos.

At the same time, refugee solidarity groups, which have been filling gaps in state
provision in many border towns, are finding themselves regarded as an anti-social
presence, targeted and harassed by the police. As we report, just providing food, water
and shelter (in the form of sleeping bags) can be enough to single humanitarian
workers out to the police as ‘enablers of irregular migration’. The activities of
humanitarian workers are treated as anti-social, a ‘pull factor’ encouraging migration
and the nomadic existence at places like Calais and Ventimiglia.

With these increasing restrictions and intergovernmental attempts at de-legitimisation,
the political space in which humanitarian emergency relief and refugee solidarity work
operates is shrinking fast.! If, in today’s Europe, the imperatives of a deterrent asylum
system mean that ‘border defence, not the protection of life, remains the priority at
Europe’s frontiers’,? then those who take refugees to a place of safety, or feed or clothe
them, are deemed guilty of unpatriotic displays of unacceptable solidarity. Suffice it

to say that what is deemed unacceptable here is compassion and solidarity with the
rightless non-citizen, the foreigner, the sans-papiers, the perceived border-breaker.
Humanitarianism, which should by its very nature be a universal principle, has now
been constricted, with distinctions made between ‘us’ and ‘them’ through a bordered
political culture ensuring that human solidarity ends at the European gateway. All this
of course is manna for the far Right which can now argue, with some justification, that
its provocative campaigns and harassment of those who support refugees are legitimised
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by mainstream politicians and the laws and practices of the EU and its member states.
The IRR believes that Europe’s misguided policies and rhetorical assaults on refugee
solidarity groups are in contradiction with policies to end extremism. It is, we argue
in Section 3, legitimising the extremism of a growing, intolerant far Right which has
singled out humanitarian workers as ‘race traitors’ for a campaign of harassment and
physical violence.

Prosecution of humanitarian assistance to would-be migrants and refugees is now very
obvious and very politically pointed. But prosecution of what NGOs term ‘crimes of
solidarity’ is not new. In fact it began several decades ago, with heavy-handed police
tactics and, on occasion, prosecution of those individuals (including priests) involved
in a sanctuary movement, providing a place of safety for those facing deportation.
Certainly, for IRR researchers, the concept of ‘crimes of solidarity’ is a familiar one.

It was the subject of an IRR report in 2006, which criticised the 2002 EU Directive
and Framework Decision on ‘Strengthening the Penal Framework to Prevent the
Facilitation of Unauthorised Entry, Transit and Residence’.” The IRR returned to the
issue of crimes of solidarity in 2008, carrying out a survey of legal and other measures
which criminalised asylum seekers and those who sought to act in solidarity with the
undocumented.* We warned then that ‘aiding illegal entry’ laws were being used as a
kind of dragnet, in which different categories of people — including priests, teachers,
social workers and politicians — risked becoming entangled.
One manifestly unjust prosecution that we highlighted
speaks to today’s reality of harassment of NGO rescuers at
sea. In 2007, the seven-member crew of two Tunisian fishing
boats were charged with facilitating illegal immigration

and detained in Agrigento, Sicily, having rescued a group

of forty-four Eritrean, Sudanese and Ethiopian migrants
whose inflatable dinghy was about to sink oft the Italian
island of Lampedusa. As they awaited trial, the Tunisian
fishermen endured years of stress and hardship, including the

impounding of their boats and the loss of their livelihood.”

The starting point for the research reported on here was our dual concerns about the
situation in the Mediterranean Sea, today often compared to a war-zone (in terms of
casualties), and at Europe’s land borders. For by summer 2015, with the downgrading
of the humanitarian mission in the Mediterranean and the militarisation of land
borders, the IRR sensed a new low in the criminalisation of solidarity. The IRR had
previously looked at the use of ‘aiding illegal immigration’ laws at the point of access
to housing, welfare or medical assistance and the criminalisation of those providing
assistance to deportees, but this report focuses on the systematised shrinking of space
for humanitarian activism at Europe’s borders.

Humanitarianism: the unacceptable face of solidarity is a report that could not have been
written without the publications and news alerts of advocacy organisations across
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Europe which have highlighted the many ways in which the political
culture they operate in is contracting and hardening. While drawing on
their communications, our analysis is based on a detailed examination

of a smaller sample of cases (twenty-six case studies, involving forty-five
individuals). All these cases involve humanitarian actors prosecuted under
anti-smuggling and/or immigration laws since September 2015. We do
not claim that our material is exhaustive, since we have focused on those
cases that already have had some publicity. What is significant is that there

is no typical ‘profile’ for those caught up in the legal net. Nor is there a
typical age-group from which they are drawn, with the youngest being
24 and the oldest 70.There is simply no typical ‘offender’. Cases have not
only been brought against left-wing politicians and No Border activists, but also against
academics, journalists, interpreters, students, a former Children’s Ombudsman and her
husband and the retired. Details of each case discussed in the body of the report are
provided in Appendix 1.

We also provide, in Section 1, a lawyer’s appraisal of the legal ambiguity that surrounds
these prosecutions. It should be read alongside the timeline we provide that records the
milestones of EU and member state policies vis-a-vis the global crisis of displacement
and their relation to the prosecution of humanitarians. The timeline establishes the link
between these prosecutions and the EU’s downgrading of the humanitarian mission in
the Mediterranean. It also reveals prosecutions clustered around the flare-up points on
Europe’s borders, where, without proper planning and assistance, dangerous bottlenecks
of people and/or makeshift camps develop. Prominent among these are Ventimiglia

in Italy, Calais in France, the @resund bridge from Copenhagen, Denmark to Malmg,
Sweden, and Lesbos, in Greece. This is a subject returned to in Section 2, where we
tocus on the hostile policing and security environment that volunteers and researchers
alike face, in both France and Italy.

This report is in part written out of a simple belief that no one should be stigmatised,
harassed or prosecuted for saving lives at sea or assisting weary and displaced people

at a border. From it we hope that EU politicians and civil servants will learn why
people choose to act out of conscience and to disobey unjust laws; why European
laws that equate humanitarianism with trafficking are objectionable; and why ordinary
citizens are resisting categories of ‘us’ and ‘them’ imposed by governments. For, in the
final analysis, the reason that the Institute of Race Relations has taken up this issue

is because we feel that when protecting ‘us’ from ‘them’ becomes more important

for European ministers, civil servants and border police than saving lives, it is time to
name such policy and practice as state racism. What we are seeing is the extension of
structured racism against foreigners, which we term xeno-racism (which in earlier years
involved the denigration, segregation and expulsion from within countries), into life
and death policy decisions at Europe’s borders.°

1 See ‘On “Shrinking Space”: a framing paper’, Transnational Institute, April 2015.
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2 See Daniel Trilling, ‘Should we build a wall around North Wales?’, London Review of Books,Vol. 39,
No. 14,13 July 2017.

3 Frances Webber, ‘Asylum: from deterrence to criminalisation’, European Race Bulletin No. 55, Spring
2006.

4 Liz Fekete, ‘Asylum Rights: Grinding down the human rights defenders’, European Race Bulletin No.
65, Autumn 2008.

5  While the crew members were acquitted in November 2009, the two captains of the vessels were
found guilty of resisting a public officer and committing violence against a warship, although they
subsequently won their appeal in September 2011, thereby avoiding a prison sentence.

6  The term was first coined by A. Sivanandan. See Liz Fekete, “The emergence of xeno-racism’, Race &

Class,Vol. 43, No. 2, October-December 2001.
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The legal famework: when law
and morality collide

Frances Webber

The distinction between trafficking, smuggling and humanitarian action should

be clear. But ambiguity and legal uncertainty, built in to the EU’ legal framework,
has allowed member states to criminalise humanitarians — a situation the European
Commission has refused to rectify.

If law generally exists to regulate relationships, the criminal law is supposed to set
standards of decent conduct, and to punish and mark collective disapproval of acts
which, through their disregard of such standards, damage the moral fabric of society

as a whole. But in countries across Europe, the criminal law is increasingly being

used as a weapon to punish and deter those seeking not to violate but to uphold
standards of decency. The EU and member states, in seeking to wrest back control

and stop spontaneous movements of refugees into and across the continent through
militarisation of the sea and the borders, and through policies of deterrence and
destitution within their borders, have increasingly resorted to criminalising those
providing the humanitarian assistance withheld at an official level. Beyond the borders,
this means criminalising sea rescue; at the internal borders, it means criminalising those
providing lifts to help people reach their destination; and within borders, it means
harassing those providing food, shelter and clean water in informal encampments or on
the streets. In Greece and Italy, volunteers working with NGOs are under investigation
and threat of prosecution for their sea rescue missions. In France, as one court rules the
criminalisation of food distribution illegal, another rules the provision of food, housing
and medical care unnecessary and illegal. In Norway, Denmark, Sweden, Switzerland
and the UK, drivers giving lifts to undocumented migrants have found themselves in
court. And in Italy, activists have faced banishment from their home town for providing
food and showers. Across the continent, criminal laws designed to target organised
smuggling gangs and profiteers are distorted and stretched to fit an anti-refugee, anti-
humanitarian agenda, and in the process, criminalise decency itself.

All EU and EEA member states have laws against human smuggling and trafticking,
and against assisting illegal residence. But of the plethora of such laws, only the ban

on human trafficking is absolutely clear-cut in terms of aligning law with standards

of conduct — because human trafticking involves the exploitation of human beings,
their coercion into forced labour, prostitution or organ donation. There is and can be
no such thing as humanitarian trafficking. Smuggling, on the other hand, may involve
profiteering, but it also has a long history as a response born of human solidarity, which
older Europeans recall —whether bringing Jews out of Germany and Nazi-occupied
territories before and during the second world war, or helping people cross the Berlin
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Wall during the cold war.Yet politicians and media frequently fail to distinguish
trafficking and smuggling, often using the words as synonyms — usage which,
deliberately or not, demonises all transport of migrants and refugees as inherently evil.

The moral distinction between trafficking and smuggling is reflected in the UN
Protocols respectively dealing with them, which supplement the UN Convention on
Transnational Organised Crime.' The title of the Convention is self-explanatory: it is
about organised crime. For that reason, while the protocols commit states to prosecute
trafficking and smuggling respectively, ‘smuggling’ is defined” to include only acts done
for material benefit. To make matters doubly clear, Article 6 tells states to establish

as criminal offences acts including smuggling, providing false documents, assisting
unlawful stay, etc ‘when done intentionally and in order to obtain, directly or indirectly,
a financial or material benefit’. So as far as the UN Protocol is concerned, carrying
irregular migrants or otherwise providing assistance to them is not a crime when it

is not done for profit. Paradoxically, this does not mean that signatory states cannot
prosecute humanitarian helpers. ‘Nothing in this Protocol shall prevent a State Party
from taking measures against a person whose conduct constitutes an offence under its
domestic law’, it adds.?

When EU member states first drew up collective action against human smugglers and
those assisting illegal entry, stay or movement across its borders in 1990, under the
framework of the Schengen agreement, they too restricted criminalisation to those
acting for gain.* But by 2002, the EU’s position had shifted to an obsession with
controlling borders and stopping ‘disorderly movements’ and spontaneous migration
of refugees and migrants to Europe from elsewhere. The ‘Facilitators Package’ of that
year, comprises a Directive and a Council Framework Decision regulating member
states’ national penal laws against human smuggling.” The Directive requires member
states, through their national law, to criminalise the intentional assistance of illegal
entry or transit through a member state, and the intentional assistance for material gain
of illegal stay.® States may exempt humanitarian smuggling from criminalisation, but
are not obliged to. Similarly, although states are obliged to prosecute those assisting
unlawful stay for gain, they are not limited to for-profit cases but may also prosecute
those who gain nothing from their assistance. The Framework Decision sets out
minimum sentences for smuggling for profit involving endangerment or by criminal
organisations, and ancillary measures including confiscation of vehicles, deportation
and extradition.

The Directive’s title 1s ‘Defining the facilitation of unauthorised entry, transit and
residence’, but it fails to define ‘intentional assistance’ of illegal entry or residence,
leaving it to national authorities and courts to decide. This, and the failure to legislate
for a clear exemption for humanitarian assistance, leave a ‘high degree of legislative
ambiguity and legal uncertainty’, according to a study for the European Parliament’
- that has allowed humanitarian assistance — by sea rescue, giving lifts, providing food
— to be criminalised, sometimes in a way which clearly conflicts with international
human rights obligations such as the duty to rescue those in distress at sea, and to

relieve destitution.
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Convention and Protocol relating to the Status of Refugees (United Nations, 1951, 1967)
Convention implementing the 1985 Schengen Agreement (intergovernmental, 1990)

Council Directive 2002/90/EC defining the facilitation of unauthorised entry, transit and
residence (European Union, 2002)

Council Framework Decision 2002/946/JHA on the strengthening of the penal framework
to prevent the facilitation of unauthorised entry, transit and residence (European Union,

2002)

Dublin Regulation, Regulation 604/2013/EC establishing the criteria and mechanisms for
determining the Member State responsible for examining an asylum application lodged in
one of the Member States by a third-country national (European Union, 2013)

European Convention for the Protection of Human Rights and Fundamental Freedoms
(Council of Europe, 1950)

International Convention on Maritime Search and Rescue (International Maritime
Organization, 1979)

International Convention on the Safety of Life at Sea (International Maritime Organization,
1974)

UN Convention on the Law of the Sea (United Nations, 1982)

UN Convention on Transnational Organised Crime: Protocol Against the Smuggling of
Migrants by Land, Sea and Air; Protocol to Prevent, Suppress and Punish Trafficking in
Persons (United Nations, 2000)

In bringing national laws in line with the Facilitation Directive, very few member
states included an explicit humanitarian exemption for aiding illegal entry or

transit. European national laws on facilitation are a patchwork of different patterns

of criminalisation and exemption.® What is legal in one country may be illegal in
another. Some countries’ laws appear to have been drafted in an effort to reflect, or
accommodate, international human rights obligations such as rescue at sea and the
preservation of human dignity and physical integrity (ie, not allowing people to
starve, freeze or die preventable deaths); others are drafted with a sublime disregard for
such obligations. In some states but not all, the facilitation laws are part of a grid of
penal laws which criminalise illegal entry and/ or enforce a ‘hostile environment’ by
imposing duties of reporting and bans on providing accommodation, jobs or services
to undocumented migrants. National laws are themselves sometimes ambiguous and
confusing. They are also unevenly enforced. This unclear legal framework has resulted
in confusion and uncertainty for humanitarian workers, intending volunteers and in
some cases, police and courts across Europe. Would-be volunteers seeking to help
refugees crossing Bulgaria in early 2016 were reportedly warned oft by NGOs on the
basis that their actions could be construed as criminal.” Finland exempts from criminal
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penalties assisting illegal entry for humanitarian reasons, but because assisting illegal
stay 1s not included in the exemption, a church in Pori, western Finland, seeking in
November 2016 to offer sanctuary to refused asylum seekers, was warned by a local
police chief that it could face charges for violation of the Foreigners’ Act for hosting
undocumented migrants on its premises.'’

When, in September 2015, Danish children’s author and ombudsman Lisbeth Zornig
Andersen and her husband Mikael Lindholm, watching the stream of refugees
walking from Redbyhavn ferry terminal towards Copenhagen (a distance of 160 km),
decided they wanted to help by giving a lift, they asked police if it was legal. The police
didn’t know. The following day, after the couple’s Facebook account of their actions
inspired hundreds of others to do the same, the police issued a statement saying giving
lifts to refugees was illegal. The day after that, the police changed their position, saying
that oftering lifts was ‘leaning towards breaching the law’ but not illegal per se, and the
refugees they had detained in Radbyhavn were released and picked up by waiting cars
to be driven towards Copenhagen, to make their way freely to Sweden, until Sweden
closed its borders. But Zornig Andersen and Lindholm, along with quite a few others,
including Lise Ramslog, a 70-year-old Danish woman, were not only charged with
facilitating illegal transit (and in Lindholm’s case, for taking the refugees home for coffee
and biscuits, harbouring!), they were also convicted and fined. On appeal, their fine was
increased from DKr 22,500 each to DKr 25,000 each (a total of around /5,700).

The current humanitarian crisis, which became more visible in Europe around three
years ago, has both illuminated and reinforced the militarisation and securitisation of
EU and member states’ migration policy. Below, I take a closer look at member states’
law and practice in three specific areas: sea rescue and smuggling (affecting in particular
Greece and Italy); land smuggling and giving lifts (aftecting the states along the
Western Balkans route, the borders of Italy, Switzerland and France, Austria, Germany,
Denmark and Sweden, and the Norwegian border with Russia); and the provision of
tood and other humanitarian assistance at and around informal camps at the ‘migration
bottlenecks’, particularly in Italy (Ventimiglia and Como) and France (the Roya valley
and Calais).

After the ending of the Italian government’s Mare Nostrum search and rescue

mission in October 2014 for lack of EU and member states’ willingness to fund it,
inevitably the death toll in the Mediterranean rose sharply. The EU’ response was

not to prioritise rescue but to militarise the Mediterranean further in order to catch
the smugglers and destroy their boats.!! In July 2015, it launched the EU naval force
(EUNAVFOR) which in October, as Operation Sophia, began boarding, search,
seizure and destruction of vessels suspected of being used for human smuggling or
trafficking on the high seas, and arrest of the smugglers. Search and rescue missions
were left to the NGOs, some large, like Save the Children and Médecins Sans
Frontieres (MSF), some small and crowd-funded, who took to the sea to try to prevent

some loss of life. In the eastern Mediterranean, over half a million refugees, crammed
into small dinghies, left Turkey for the Greek island of Lesbos between January 2015
and February 2016; another 300,000 made for Chios or Samos.Volunteer rescue ships
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aided by beach-based volunteers played a vital role in rescue operations
until the EU-Turkey agreement eftectively closed oft the route. Team
Humanity Denmark’s Salam Aldeen estimates that his rescue ship,
based at Lesbos, helped to save between ten and fifteen thousand people
between September 2015 and January 2016.

In the early hours of 14 January 2016, according to Aldeen and his

colleague Mohammad Abbassi, their ship, manned by the two Danes

and three volunteers from Spanish NGO Proem-Aid, answered a distress call and, after
notifying the Hellenic coastguard, were searching for two sinking boats when the
coastguard appeared with a military vessel, escorted them to shore and arrested them
for human smuggling. The crew were also arrested for possession of offensive weapons,
as they had knives (to cut tangled ropes), and were held for two days before being
bailed — Aldeen on €10,000, the others on €5,000, to await their trial, set to take place
on 7 May 2018. Aldeen is forbidden to leave Greece in the meantime and must report
weekly to Greek police (his colleagues have been permitted to leave the country).

Greek law on facilitation of illegal entry expressly exempts rescue at sea, a paramount
duty for states and shipmasters under international conventions such as the 1974
International Convention on the Safety of Life at Sea, the 1979 Convention on Maritime
Rescue and the 1982 UN Convention on the Law of the Sea. So why were the crew
arrested? The Greek authorities are refusing to comment on the case pending the trial,
but at the time of the arrest, the coastguard claimed that their boat was heading towards
Turkey (and so, they conclude, was engaged in smuggling, not rescue). But the arrest
appears to reflect both the Greek authorities’ dislike for the plethora of international
volunteer groups working autonomously on Lesbos to provide rescue and support for
refugees - later that month, a joint ministerial decision banned unregistered volunteer
activities and required NGOs working in Lesbos to register, putting them under state
control — and also the fundamental difference of attitude between the volunteers, who
wanted to rescue and welcome the migrants, and the authorities, who wanted to stop
them."? The Hellenic coastguard was implicated in several pushback incidents, the most
serious of which, in January 2014, led to the deaths of three women and eight children."

The EU-Turkey agreement meant that from March 2016, migrant boats were forced

to take the much longer and more dangerous central Mediterranean route to Europe,
from north Africa to Lampedusa and Sicily. Italian law provides no ‘rescue’ exemption
for facilitating entry, or smuggling, and in the previous decade, two prosecutions in
particular brought into question Italy’s compliance with the international law of the
sea. The three-man crew of German NGO rescue ship Cap Anamur were arrested

for bringing thirty-seven rescued African migrants to Sicily in June 2004, and finally
acquitted of facilitating illegal entry in October 2009, and the captains and crew of
two Tunisian fishing boats were arrested in 2007 for bringing forty-four migrants they
had rescued to Lampedusa. They too were acquitted in 2009," but the prosecutions
deterred boat rescues, causing many more migrants to drown.

Eight years after the Cap Anamur and Tunisian fishermen’s acquittals, Sicilian

prosecutors are once again initiating investigations into NGOs conducting search and
rescue missions. The investigations follow accusations by Frontex of NGOs getting too
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close to Libyan territorial waters, intercepting or rescuing migrant boats ‘without any
prior distress call and without any official information as to the rescue location’, and
have culminated in the seizure of German NGO Jugend Rettet’s rescue ship Iuventa
when it docked at Lampedusa in August 2017, and charges of facilitation for crew
members. Prosecutor Ambrogio Cartosio says he is convinced the crew’s motives are
exclusively humanitarian, but claims ‘encounters’ between crew and smugglers, who
on three occasions since September 2016, he says, handed migrants over to them,

an accusation the crew strongly deny. An application for the return of the ship was
rejected by a Trapani court in September 2017. As part of the investigation into Jugend
Rettet, Father Mossie Zerai, an Eritrean priest and Nobel peace prize candidate
living in Italy, was notified that he was being investigated for facilitating clandestine
immigration. Zerai is founder and president of the Habeshia Information Agency,
which receives requests for assistance that are passed on with the boats’ coordinates to
the Italian and Maltese rescue coordination centres.

The seizure and investigations come at a time when

the EU is training the Libyan coastguard to build its
capacity to intercept migrant boats, and Frontex is leading
claims that NGOs’ search and rescue operations act as

a ‘pull factor’ encouraging more migrant smuggling

(see Introduction and section 3). Once again, there is a
fundamental difference of attitude between the NGOs,
who want to rescue and welcome migrants, and the
authorities whose priority is to stop them. It may be

no coincidence that Jugend Rettet had just refused to

sign Italy’s controversial Code of Conduct, criticised by
Amnesty International and Human Rights Watch, which
requires NGOs to allow police to board rescue boats and

makes them answerable to the Libyan coastguard which has opened fire on them, as
well as the Italian coastguard. As in the Greek case, the Italian authorities appear to seek
control of the NGOs so that their operations can be subsumed within the EU agenda
of destroying the migrant boats. Meanwhile, this policy itself has been condemned; in
July 2017, a cross-party House of Lords inquiry into Operation Sophia concluded

that the policy of destroying smugglers’ boats has led to more deaths, with refugees
being sent to sea on less seaworthy vessels. '

Bringing undocumented migrants (who may also be refugees) across the EU’s external
borders has been criminalised for decades. Even giving lifts to migrants close to the
borders has been fraught. In 2002, the Facilitation Directive required member states to
criminalise the assistance of transit through their territory as well as illegal entry into
them. But it has only been in the last three years, with the closing of the EU’s internal
borders, that bringing refugees across internal borders - Italy to France, Austria to
Germany, Denmark to Sweden — has been the subject of prosecution.'®

When, in August 2015, Angela Merkel waived the normal Dublin criteria and opened
Germany’s southern border with Austria to enable Syrian refugees to come to
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Germany, Berlin-based refugee support Peng Collective called for a convoy of refugee
helpers (‘Fluchthelfer.in’) to collect refugees from Austria and bring them to Germany,
and over 700 people responded. Border controls were re-introduced in September,
and Bavarian police arrested a number of ‘border crossing helpers’ who gave people
lifts from Vienna to the German border, or within Germany, for migrant smuggling

or for the lesser offence of abetting illegal entry. (In German law, someone smuggling
for profit, a repeat smuggler, or one carrying more than two people can be prosecuted
for smuggling, while the carrying of one or two people not for profit amounts to the
less serious offence of assisting illegal entry. Humanitarian motive is not recognised

or exempted.) ‘Helpers’ found themselves handcufted, strip-searched and detained in
‘container cells” at the German-Austrian border for up to thirty-one hours. Activists in
the ‘convoy of hope’, around fifty cars which travelled to Hungary to bring refugees
to Germany, were also reportedly arrested on suspicion of smuggling. More than 700
‘smugglers’ were reported to be in detention during the weekend of 12-13 September
2015, although how many of them were humanitarian and how many opportunists
making money is impossible to know."”

Wolfgang Wurm, 47, an Austrian industrial designer, gave a lift to an Iranian family
(parents, young daughter, two young male cousins) from Salzburg to the Bavarian
border. When he asked a policeman at the German border where he should drop them,
he was arrested, body-searched, treated like a serious criminal and told he could be
charged with aggravated smuggling, because of the number of people he was carrying
and the fact that the daughter had to sit on her father’s lap. This meant a potential
sentence of up to ten years. Wurm is not an activist, he simply acted out of the impulse
to help, he says."*Among those criminalised for bringing in refugees were relatives
with status in Germany. Two Syrian brothers were arrested on 15 September 2015
after bringing their son and nephew from Austria to the border, where the young

men walked through the border. Arrested by Bavarian police, they were convicted of
facilitating illegal entry and given a 90-day fine of €15 per day, reduced on appeal to
€10 a day, and a further appeal was dismissed.'” And parliamentary deputy Diether
Dehm of Die Linke, was threatened with having his immunity lifted and being
charged with facilitation after he brought a young African refugee from Italy through
Switzerland to Germany in August 2016, to be reunited with his father after his
mother’s death. In April 2017 the threat was withdrawn for ‘lack of evidence’.

Danish law does not recognise humanitarian motive as providing a defence to
facilitation of illegal entry, transit or residence. We saw above how in Denmark, in the
case of Lisbeth Zornig Andersen, police vacillated in their response, not knowing if
it was legal or not. A May 2016 report said that 297 people, who in September 2015
offered lifts to refugees travelling to Sweden in the same spirit as Zornig and Lindholm,
were arrested and faced charges of facilitation of entry or transit.* When Zornig,
Lindholm and 70-year-old pensioner Lise Ramslog were convicted, in March 2016,
DPP MP Peter Poulsen said ‘Human smuggling is not right — not if it’s done by the train
company and not if it’s done by private individuals’ The train company which brought
thousands of refugees through Denmark without tickets was not however prosecuted.

Foreigners in Denmark sometimes paid a high price for trying to bring in family
members. Between October and December, one received an expulsion order, as well
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as a 40-day suspended sentence, for assisting his ex-wife, son-in-law, two children and
grandchild to gain entry; another was fined DKr 10,000 (approximately €1,300) for
bringing in his brother and the brother’ friend (both 13 or 14 years old); and a third
was given 40 days’ imprisonment and expulsion for helping his sister and brother-in-
law and their two children to get in. But two further cases demonstrate that the law’s
requirement of intentionality has allowed sympathetic courts some leeway. Reem El
Awwad and Mimoza Murati, two non-Danish members of the solidarity group
Med Menneske Smuglerne (“With the human traftickers’), founded in November 2015,
who faced expulsion from Denmark as well as a possible prison sentence for taking

a refugee from Copenhagen to Sweden, were acquitted in March 2016 for lack of
evidence, along with their two Danish colleagues Calle Vangstrup and Annika
Holm. And two women, Anna Hegelund and Maria Sloth, a councillor and a
parliamentary candidate who, in September 2015, gave a pair of African migrants
somewhere to sleep and bought them ferry tickets to Norway, were acquitted in
August 2016 of facilitating illegal stay and transit after the court said it was not proved
that this was their intention.

In Sweden, as in Denmark, humanitarian motive for smuggling or giving
lifts does not provide an exemption, although profit, bringing migrants
in numbers or endangerment are all aggravating factors. Most weeks
since September 2015, police have detained a handful of people driving
across the Qresund bridge from Denmark on suspicion of smuggling,
prosecuting around half of them. The police say most cases they deal
with are of asylum seekers already living in Sweden picking up family
members from Germany. But, an unnamed young man was sentenced
to three months in prison [in August 2016] for bringing a family with
two children, whom he met at a gas station in Denmark, across the
bridge to Sweden. He wanted to help the children and took no payment,
but the Swedish authorities do not consider bringing people from

Denmark ‘humanitarian’, as Denmark is safe, so the sentence was not
reduced or suspended.”’ A more celebrated case was that of TV journalist
Fredrik (")nnevall, his cameraman and interpreter, who in February
2017 were all found guilty of people smuggling by the Malmé district court, which
accepted the humanitarian motivation and gave the three suspended sentences and 75
hours community service for bringing in a 15-year-old boy who pleaded to be taken with
the crew when, in spring 2014, Onnevall was making a TV documentary on the refugee
crisis in Greece.

In the autumn of 2015, thousands of asylum seekers from as far afield as Sudan, as well

as Balochis from Pakistan, Afghanis, Iraqis and Syrians, arrived at the Norwegian Arctic
border from Russia, travelling on bicycles to get round the Russian ban on travelling

on foot and the Norwegian ban on driving to the border. Around 200 were held in

a former barracks near the airport, fifteen kilometres outside the town of Kirkenes. A
refugee support group, Refugees Welcome to the Arctic, was set up in Kirkenes by Merete
Nordhus, a former nurse, providing warm clothing for them, and when in January 2016
the government said it would be returning them to Russia, the group was involved in
protests and resistance. Nordhus, Merete Eriksson and Eirik Nilsen, a redundant miner
in his 40s, drove refugees to the town centre where they found sanctuary in a Lutheran
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church. Police were stationed outside the church, and when they returned to the camp to
pick up more refugees, police arrested them.The three were released later the same day,
but were charged with assisting illegal residence and given fines of DKr 12,000 (Nordhus)
and DKr 5,000 (the others). In Norwegian law, assisting illegal entry is illegal unless

the person helped is a refugee and the aim was to bring him or her to a safe country,

and assisting illegal residence is illegal, although someone who provides humanitarian
assistance to an undocumented migrant is not punishable unless the purpose and eftect of
the help is to make removal more difficult. Nordhus and Eriksson paid their fines, with
help from supporters, but Nilsen took his case to court, and was acquitted in July 2017, on
the basis that although he was careless and his behaviour was risky, it had not been proved
to be criminal.

In the UK, humanitarian motivation is relevant only to sentencing, not to guilt.*?

So AH, a 25-year-old volunteer with a refugee support group, who in January 2017
tried to bring an Albanian mother and two sons to the UK in the boot of her car to
join their husband and father, was sentenced in March to 14 months’ imprisonment,
although the sentence was suspended to take into account her ‘misguided
humanitarianism’.* In Switzerland, too, humanitarian motive is relevant only to
sentence: a 43-year-old Socialist MP and founder of a refugee support group, Lisa
Bosia Mirra, famed as the refugees’ ‘Mother Teresa’ for her work in providing food
for those stranded on the Italian side of the border, and caring for lone children and
tracing their family members, was sentenced in September 2017 to a suspended 80-day
fine (around SFr 8,800) for bringing refugees including unaccompanied children into
the country on various occasions during August and September 2016.

Greek law, as we saw, exempts sea rescue but not humanitarian smuggling by land, and
in December 2016, 61-year-old Mikel Zuloaga and 59-year-old Begofia Huarte,
members of a Basque refugee welcome group, were arrested by the Igoumenitsa
coastguard and charged with smuggling for attempting to take eight refugees to the
Basque country in a camper van.**

The first Italian prosecution for attempted humanitarian smuggling of migrants across
the border to France was in July 2016, when 28-year-old Felix Croft came across a
pregnant African asylum seeker, her husband, uncle and two children in Ventimiglia,
and decided to take them across the border to his home in France as there was no
room for them in the church where they had sought shelter. He was arrested on the
motorway and charged with facilitation. At his trial, prosecutors sought a three-year
deterrent prison sentence and a €50,000 fine, but on 27 April 2017, the Imperia court
said no crime had been committed, and Croft was acquitted.

French courts do not share this view. French law on assisting entry, transit and

stay exempts from prosecution close relatives, spouses and partners, and specific
humanitarian acts (see food distribution, below), but not humanitarian smuggling. In
October 2015, ex-soldier Rob Lawrie, a volunteer at the Calais camps, was arrested at
the Calais border for putting a four-year-old Afghan child in the sleeping compartment
of his van in response to her father’s pleas, to take her to her relatives in Leeds. In
January 2016, the Boulogne court gave Lawrie a suspended €1,000 fine for the lesser
charge of endangerment, which they substituted for the charge of assisting illegal entry.



Humanitarianism: the unacceptable face of solidarity

Members of Roya Citoyenne, a solidarity group helping refugees in the Roya valley,
near the Italian border, have repeatedly been convicted of facilitation of entry and
transit, fined and given suspended prison sentences for bringing refugees across the
border. They say that refugees walking along the mountain roads are in great danger,
and indeed, official figures show that fourteen migrants died attempting to cross the

Franco-Italian border in the year from September 2016,* but this danger does not
excuse the group’s members, and other solidarity volunteers, in the eyes of the law.
29-year-old Italian Francesca Peirotti, arrested in November 2016 with eight people
from Eritrea, Ethiopia and Chad in her van, was convicted and fined in May 2017 at
Nice. Four pensioner members of the group were convicted and given suspended fines
at the same court in June for bringing six young refugees from Eritrea and Chad to
Nice in January. Pierre-Alain Mannoni, acquitted in January 2017 of assisting illegal
transit and stay for giving a lift to three Eritrean young women, planning to take them
home to rest, had his acquittal reversed in September 2017 by the Aix appeal court.
The group’s leader, farmer Cedric Herrou, who has helped at least 200 migrants
enter France in the past year, has been arrested six times in 2017 and in August 2017
was given a four-month suspended prison sentence for assisting entry, transit and stay
by the same court. Below, the Aix court’s reasoning and its implications for solidarity
work are further analysed.

In many EU countries, the welcome given by civil society to migrants and refugees
arriving, passing through or stuck at the border has shamed the official neglectful
response. Official reception conditions in Greece and Italy have been squalid, in France
often non-existent, inadequate or in the wrong places. Attempts to move migrants away
from the borders they seek to cross often involve deliberate lack of provision for them,
and the bulldozing and evacuation of informal camps, as at [domeni, Ventimiglia, Como
and Calais. As with sea rescue, civil society groups have stepped into the breach, and
refugee community kitchens, provision of healthcare, distributions of water, clothing
and bedding, even community schools have been established in the border zones.

Most EU countries exempt humanitarian assistance, or not-for-profit help, from
criminalisation for assisting illegal stay, on the basis that simply providing the basics

of human existence — food, water, shelter, sanitation and clothing — should not

be criminalised. Even the toughest EU legal regimes, such as the UK, which has

no humanitarian exemption, in practice does not prosecute NGOs supporting
undocumented migrants. But at the border bottlenecks, authorities have found ways of
harassing not only the migrants, but also the volunteers and activists helping them.

In April 2016, more than 60 volunteers from several countries, operating within the
framework of Aid Delivery Mission in Idomeni, on the Greek border with Macedonia,
were reportedly subjected to police harassment, including threats of arrest and an
arbitrary house search by armed policemen and trained dogs without a warrant or
explanation. In the Italian border town of Ventimiglia, the council imposed a by-law
in August 2015 banning the distribution of food except at a Red Cross facility outside
the town, on pain of a €200 fine and a three-month prison sentence. The following
month the informal camp was demolished. In May and July 2016, No Borders activists
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supporting an informal camp near the Red Cross camp, which was full to capacity, were
banished from the town by the local police chief in a process known as a foglio di via.*
The by-law prohibiting food distribution was re-promulgated in August 2016, and in
March 2017, three French and British volunteers with Roya Citoyenne were arrested for
distributing food to irregular migrants. It is the second arrest for one of the volunteers,
Gérard Bonnet, aged 64.”” The by-law was revoked in April 2017 after a public outcry.

At Udine, near the borders with Slovenia and Croatia, the NGO
‘Incoming guests’ (Ospiti in arrivo), and seven volunteers were
accused in June 2016 of facilitating irregular entry of migrants
by providing health care and other support. And at Como, near
the Swiss border, in October, Fabio Gabaglio and fifteen other
No Borders activists were served with orders expelling them
from the town for a year, for organising an informal camp for
migrants, providing food and showers, and for protesting against
its dismantling, the forced transfer of migrants to an institutional
facility and the bussing to Taranto, southern Italy of migrants

refused entry to Switzerland.?®

Article 12 of Italy’s immigration law provides that assisting unlawful stay is only
criminal if the purpose is to take ‘unfair advantage’ of the migrant, and makes it clear
that ‘relief efforts and humanitarian assistance oftered in Italy to foreigners in need,
irrespective of their stay status in the territory of the State, do not constitute crimes’.”
The prosecutions and banning orders not only appear to violate these provisions, but
are also incompatible with human rights obligations expressed in Articles 2 and 3 of
the European Convention on Human Rights, which protect the right to life and ban
inhuman or degrading treatment.

In France, when Calais mayor Natacha Bouchart banned the distribution of food to

migrants as a ‘security risk’ in March 2017, in an attempt to prevent the establishment
of'a new camp following the demolition of the ‘Jungle’ camp in October 2016, the
administrative court in Lille quickly suspended the order. The eftect of the measure,
the court said in a judgment of 22 March, was to deprive ‘a very precarious population
of vital food assistance’. It was ‘neither adapted nor necessary, nor proportionate’ to

the aim: “The mayor has inflicted a serious and manifestly unlawful interference with
the freedom to come and go, freedom of assembly and, by preventing migrants from
satisfying basic needs, the right not to be subjected to inhuman or degrading treatment
enshrined in Article 3 of the European Convention on Human Rights*’ In June 2017,
the court affirmed its previous decision, and went further, ordering the installation in
Calais of toilets, showers and facilities for drinking water for migrants and refugees.
The court gave the mayor ten days to comply, or face €100-a-day fines. The mayor’s
appeal was dismissed in July 2017 by the Conseil d’Etat, France’s highest administrative
court.” The ruling should give pause to the police who arrested a volunteer from
Sécours Catholique, a journalist and seven children who were being taken for showers
at the charity’s temporary Calais HQ (although they did apologise and release them
several hours later), and to the Paris prefect who banned food distribution outside

the La Chapelle centre, leading to arrest and fines for members of Solidarité Migrants
Wilson, both in February 2017.
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But on the other side of France, the appeal court in Aix has issued decisions which put
into question the humanitarian exemption for those assisting illegal stay. The law exempts
from prosecution ‘those providing legal advice, food, accommodation, medical care or
other assistance to ensure dignified and decent living conditions, health and well-being,
and not for gain’. When Cedric Herrou of Roya Citoyenne was prosecuted for assisting
illegal stay, for putting people up at his house, and for leading a large volunteer project

to take over an abandoned SNCF holiday complex as refugee
accommodation, the first-instance court acquitted him on the
ground that this was covered by the exemption. His colleague
Pierre-Alain Mannoni, who was stopped taking refugees to
his house to put them up overnight before taking them on to
the railway station, was acquitted on the same grounds. But

the prosecutor’s appeal in each case was successful. The Aix
appeal court, in two similar convoluted judgments in August
and September 2017, ruled that the assistance provided was not
necessary ‘to ensure dignified and decent living conditions’ for
the refugees, and that in any event, the aim of those providing

it was not to provide food, accommodation etc, but to help the
refugees evade immigration controls. Herrou, who had earlier

been convicted of assisting illegal entry to France and given

a suspended fine, had his sentence converted to suspended
imprisonment for four months, while Mannoni was sentenced to two months suspended.
In October, the Nice court which had acquitted Herrou and Mannoni because of their
humanitarian motivation convicted Raphaél Faye, the 19-year-old son of a Roya
Citoyenne activist, on a charge of assisting illegal transit, for driving three refugees from
a railway station in Alpes-Maritimes to Cedric Herrou’s house in June — a ten-minute
journey. Herrou has an agreement with local police allowing those he hosts to claim
asylum. His argument that he had no way of knowing they were in France illegally
was given added force by the fact that he picked up four passengers, one of whom was
a French national — but his familial association with Roya Citoyenne seems to have
predisposed the tribunal to a guilty verdict. Faye was given a three-month suspended
sentence, and his lawyer said he would appeal the conviction.

The rulings were a blow for Roya Citoyenne, and provided encouragement for the FN,
whose Nice councillor Olivier Bettati and his group Defend the Roya went to court to
demand the dissolution of the organisation, arguing that it was a humanitarian cover for
flouting the law. The case was to be heard in October 2017.

In March 2017, the European Commission published its long-awaited evaluation of
the Facilitators Package.” In its Action Plan for 2016, a review of the framework had
been promised ‘to ensure that appropriate sanctions are in place while avoiding risks of
criminalisation of those who provide humanitarian assistance to migrants in distress’.

A year earlier, it had told a House of Lords Select Committee that it planned to bring
the current EU legal framework into line with international instruments (in particular
those existing at the UN level) and ‘to strengthen criminal sanctions while clearly
excluding organisations providing humanitarian assistance’. **
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The Commission’s evaluation of the effectiveness of the Package was hampered

by the lack of data on investigations, prosecutions and convictions across EU

member states, but since smuggling had increased exponentially, the Package was
evidently not an effective deterrent for smugglers. But the risk of criminalisation

had deterred volunteers wanting to help migrants and refugees, according to many

of those consulted for the evaluation, or responding to the public consultation. Only
seven member states, according to the Commission, had incorporated the optional
exemption from prosecution for humanitarian assistance included in the Facilitation
Directive,” and it was impossible to tell whether other states prosecuted humanitarian
smugglers, because what data there was did not break down prosecutions for smuggling
or facilitation in that way. The overwhelming majority of respondents, over 92 per
cent, called for a mandatory humanitarian exemption. It was ‘contrary to general moral
principles and EU core values, including responsibility to uphold human rights’ to
punish humanitarian smuggling, as well as affecting legal certainty. The Commission
noted that the study carried out for the LIBE Committee of the European Parliament
also called for a mandatory exemption for humanitarian aid, as well as for monitoring
of EU member states’ practice.” It also accepted that member states who did
criminalise humanitarian smuggling, or other humanitarian assistance to irregular
migrants, would be violating human rights and EU law.*

But those demanding change were sorely disappointed: the Commission decided that
there was ‘limited evidence that social workers, family members or citizens acting
out of compassion have been prosecuted and convicted’, or that would-be volunteers
were fearful of prosecution, or were deterred from helping through such fear. It opted
to make no changes, concluding that ‘the effective implementation of the existing
legal framework and a reinforced exchange of knowledge and good practice between
prosecutors, law enforcement and civil society could contribute to improving the
current situation and avoid criminalisation of genuine humanitarian assistance’.”” A
Statewatch analysis of the EC evaluation concluded that ‘the Commission’s refusal to
act is effectively a sign to states across the EU that they are free to harass, impede and
even prosecute individuals attempting to help some of the most vulnerable people in

European society’.*

Without a fraction of the resources of the European Commission, the IRR has
found clear evidence from many sources that humanitarian actors across Europe are
criminalised. Most of the cases referred to are reported in mainstream news sources.
The EU’s own Fundamental Rights Agency has reported a number of such cases in
its 2014 report Criminalising migrants in an irregular situation and those engaging with
them, and in its monthly overviews of migration from October 2015 to date. Human
rights and migrant support groups including Borderline Europe, Borderline Sicilia,
Delinquants Solidaires, refugees.dk (Denmark) report on crimes of solidarity; GISTT in
France has a database, regularly updated, with details of cases and links to judgments.
There can be no excuse for ignorance of the criminalisation of humanitarianism. With
the Facilitators Package, and with the 2017 evaluation, the EU had the opportunity
to honour Europe’s collective memory by requiring member states to exempt
humanitarian smuggling, rescue and other assistance to migrants and refugees from
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criminalisation. Its failure to do so shows the gulf between law and morality in its and
member states’ policies.

1 The Protocol to Prevent, Suppress and Punish Trafficking in Persons (2000); Protocol Against
the Smuggling of Migrants by Land, Sea and Air (2000).

2 Article 3(a).

Artlcle 6.4.

4 Through the Schengen Convention (Convention implementing the 1985 Schengen Agreement),

w

Article 27 (1), which required Contracting Parties to impose ‘appropriate penalties on any person
who, for financial gain, assists or tries to assist an alien to enter or reside within the territory of one
of the Contracting Parties in breach of that Contracting Party’s laws on the entry and residence of
aliens’.

5  The Facilitation Directive (2002/90/EC) defining the facilitation of unauthorised entry, transit
and residence, and the Framework Decision (2002/946/JHA) on the strengthening of the penal
framework to prevent the facilitation of unauthorised entry, transit and residence.

6  Facilitating illegal entry and transit, not defined in the Directive, equates with smuggling,
although it can include a much broader range of conduct including provision of false documents
(passport, visa) and/or travel tickets, enabling a migrant to travel by air, ship or train, or lending’

a genuine document with a substituted photo. Facilitation of illegal stay can include provision of
accommodation or false papers to help people stay ‘underground’, provision of a false story to enable
someone to be granted asylum, or organising a sham marriage.

7 Fit for purpose? The Facilitation Directive and the criminalisation of humanitarian assistance to irregular
migrants, LIBE, 2016. The recommendations include a mandatory exemption for humanitarian
assistance covering facilitation of irregular entry, transit and residence, to ensure clarity and certainty;
regular monitoring of the Directive’s implementation in member states and its effects; and EU
funding for cities and civil society organisations to address the needs of irregular migrants.

8  Belgium, Finland, France and Malta exempt some or all humanitarian acts in relation to facilitation
of illegal entry, transit and residence; Greece exempts rescue at sea and carriage of those ‘in need of
international protection’; Hungary, Lithuania and Spain provide a defence of necessity (rescue from
imminent peril), and in the case of Spain, exemption for carrying a refugee; Austria and Portugal
exempt not-for-profit smuggling, while in Germany, facilitation of entry or stay is a crime if done
for profit or repeatedly or for several persons (unless performed within the scope of professional or
honorary duties), otherwise it is a lesser offence. Facilitation of illegal stay must be for profit to be
criminalised in Austria, Bulgaria, Cyprus, the Czech Republic, Italy (where humanitarian assistance
to irregular migrants is also exempt), Luxembourg, the Netherlands, Poland, Portugal, Romania and
Sweden. In Ireland, facilitation of illegal stay is not criminalised at all. See FR A, Criminalisation of
migrants in an irregular situation and of persons engaging with them, March 2014, Annex.

9  FRA weekly update 8, 16-22 November 2015.

10 The church was following the example of the Turku Lutheran church which in July 2007 provided
sanctuary to a refused asylum seeker after the Ecumenical Council said the church had a duty to

help anyone who feared their life might be in danger. Satakunnan Kansa, 30 November 2016;YLE
Uutiset, 7 June, 31 July 2007.
11 See the European Commission’s EU Action Plan against Migrant Smuggling (27 May 2015), targeted

at criminal smuggling gangs, setting out plans to identify and destroy smugglers’ boats, use of satellites
for surveillance, to improve cooperation including with African states, information exchange,
debriefing of migrants at hotspots, handbook on prevention of smuggling, improving returns
processes (for deterrence) and capacity building of national enforcement agencies (integrated border
management). Creation of safe and legal routes for those in need of international protection is not
discussed.

12 In October 2015, the Greek migration minister, Yiannis Mouzalas, responding to EU criticism that
Greece was not doing enough to protect its borders, said refugees were not enemies, and its duty was
to protect, not repel or drown them.The EU responded by helping Macedonia fence off its border
with Greece in November, which closed the western Balkans route and trapped tens of thousands of


http://www.ohchr.org/EN/ProfessionalInterest/Pages/ProtocolTraffickingInPersons.aspx
https://www.unodc.org/documents/southeastasiaandpacific/2011/04/som-indonesia/convention_smug_eng.pdf
https://www.unodc.org/documents/southeastasiaandpacific/2011/04/som-indonesia/convention_smug_eng.pdf
http://fra.europa.eu/en/theme/asylum-migration-borders/overviews
https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/eu_action_plan_against_migrant_smuggling_en.pdf
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refugees in Greece, threatening in January 2016 to expel Greece from Schengen, and finally, doing
a deal with Turkey to stop refugees leaving that country, with effect from March 2016. But within
Greece, many officials, including police and coastguards, were unsympathetic to refugees; some were
members of Golden Dawn.

The young migrant steering the boat was charged with their deaths and sentenced to 145 years’
imprisonment. Acquitted on appeal, he must still serve a ten-year sentence for smuggling. The
prosecution in Greece and Italy of helmsmen, often minors and forced to steer at gunpoint by the
smugglers, has been the subject of a number of reports, by Borderline Sicilia and others; see eg, The
Intercept, 16 September 2017.

The captains were convicted of violence against a warship and resisting a public officer for ignoring
orders not to enter the harbour, sentenced to prison and their boats confiscated. The convictions
were overturned in 2011.

The Guardian, 12 July 2017

The exception is the border between France and the UK: since the UK always maintained border
controls, assisting illegal entry from France has always been prosecuted.

See Taz, 1 October 2015.

Die Welt, 2 October 2015.

Cited in Borderline Europe, Criminalisation of flight and escape aid, March 2017.

‘Human trafficker — when humanity becomes criminalized’, refugees.dk, 1 May 2016.

Hovritten &ver Blekinge och Skine: B 1405-16. FRA monthly overview, January 2017.

In its evaluation of the Facilitators Package (see below), the EU got this wrong: the Immigration Act

1971 section 25 criminalises assisting illegal entry, whether or not for gain, and whether or not the
person assisted is an asylum seeker, while section 25A criminalises those bringing asylum seekers to
the border for gain, to enable them to claim asylum there.
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The ‘hostile environment’ - the
lived experience in Calais”

Anya Edmond-Pettitt

The hostile environment principle has been a part of the British immigration scene
for a number of years. Prime minister Theresa May made it clear, while she was
home secretary, that asylum policy should not act as a ‘pull factor’ for refugees and
migrants and that a central plank of immigration policy would be to create a ‘hostile
environment’ for irregular migrants already in the country, who were expected

to leave. This was legally enforced via the Immigration Acts of 2014 and 2016.
Similarly, David Cameron, whilst prime minister, echoed this hostility through his
use of provocative language in the lead up to the referendum on EU membership.
In an ITV interview in July 2015 he referred to refugees and migrants as ‘swarms’,’
also conjuring up the threat of the Calais ‘Jungle’ camp coming to the Southeast of
England, if the remain vote did not prevail.? This political fear-mongering continues
to be reinforced by the tabloid media with frequent inflammatory front page headlines
such as ‘Migrants: How many more can we take?”,‘1 in 9 workers are migrants’™* and
‘Migrants Swarm to Britain.”

The hostile environment principle is not just reflected in the rhetoric of politicians
and the scaremongering of the media. In policy terms, Britain has continued to
enforce the 2003 Le Touquet agreement with France and finance the militarisation
of policing in Calais®. The Le Touquet agreement, which is still in force, saw the
British border extended to Calais and the French border extended to Kent for
border control purposes. Currently, an estimated 650 Compagnies Républicaines de
Sécurité (CRS) agents and mobile gendarmerie deal with a population of anything
between 200 and 500 displaced people residing in Calais. This allows the number of
refugees arriving in Britain to remain rather low by physically extending the ‘hostile
environment’ to Calais.

The CRS, also known as the riot police, are a mobile unit deployed by the French
government predominantly for public order policing and border duties, such as
patrolling borders and maintaining order during demonstrations and large public

*  This piece is based on the personal experience of the author, who volunteers at Calais, and the
experiences of volunteers with: Refugee Community Kitchen, Refugee Youth Service, L'auberge des
migrants, Care4Calais and the Refugee Rights Data Project, who were interviewed in June 2017.
All of those interviewed have volunteered with their organisation for over a year, either full-or part
time, and all, bar the volunteers for Care4Calais and Refugee Rights Data Project, live in Calais as

permanent humanitarian workers.
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events. CRS officers are equipped with a handgun as well as handcufts, a baton,
incapacitating (pepper) spray or a taser device, as deemed necessary.” In using the CRS
to police the displaced population in Calais, the French government perpetuates the
idea that refugees and migrants are a violent and criminal element that must be dealt
with through a securitised state response. This idea of the displaced people’s criminality
percolates down into the way they are treated throughout society: not vulnerable
individuals worthy of rights, but an anti-social mass to be pushed from pillar to post.
The tools used for policing are described by witnesses on the ground as ‘Intimidation,
coercion, fear, power imbalance which inherently lead to this idea of brutality and violence’.
Central to this is the depriving of refugees and migrants of virtually any information
about the asylum process. The use of the CRS agents, within a wider culture of
policing in which the hostile environment principle is embedded, means that it is

no surprise that high levels of police violence are being reported by refugees to the
humanitarian workers.

Since the demolition of the ‘Jungle’ in October 2016, and the French government’s
pledge never to allow such a camp to develop again,® state-sanctioned violence and
harassment has increased substantially. By its nature, the embedding of the ‘hostile
environment’ principle within policing necessitates a culture that treats the very
presence of displaced people in Calais as illegitimate. There are many stories of the
violence endured by the displaced people in Calais, but one vivid image is that of

a CRS agent who dragged ‘a 16 year old boy who is drunk off his head because he’s been
celebrating his one year anniversary of being in the street of Calais ... they are dragging him
across let’s say 50 metres across the pavement with his arm. His whole body pulled like a dead
animal.” A central pillar of policing is dispersal, with police officers constantly waking
up the refugees and migrants throughout the night, removing and destroying their
sleeping bags. It is a form of policing that is semi-criminalising existence itself; it
borders on persecution.

That is not to say that police violence towards displaced people is a new phenomenon
in Calais; it was also present while the ‘Jungle’ was still standing. However, as one
volunteer described it, when the ‘Jungle’ was in existence, there was at least the
opportunity for the police to develop dialogue and ties with the camp community, ‘the
opportunity to sit down and be heard — for community policing. This does not happen now’.

Along with the assault on the existence of displaced people, the humanitarian workers
and volunteers, who are filling in the gaps in the state’s provision and working to
support them, are also stigmatised and/or criminalised through a process of guilt

by association. Just providing food, water and shelter (in the form of sleeping bags)

is enough to single humanitarian workers out to the police as enablers of irregular
migration. Their actions are regarded as a ‘pull factor’ that encourages the migration to
and nomadic existence at Calais.

Most of the volunteers and humanitarian workers I spoke to wanted to talk about

the ways in which the situation on the ground had changed since the demolition of
the ‘Jungle’ in October 2016° and the election in May 2017" of Emmanuel Macron
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as president. They raised a number of concerns about the
situation in Calais including the increase in police violence
towards them as well as the displaced people, the relationship
between the humanitarian workers and the community in
Calais and the policy of ‘moving on’ to stop the creation of
another ‘Jungle’.

The decision of the French government to use the CRS
rather than the Police Nationale (which polices major
cities and large urban areas and is under the control of the
interior ministry) sets the tone for reception of displaced
people. The CRS focuses on crowd management and riot
control. It is not a unit trained or expected to negotiate

or liaise with organisations, groups or individuals within

a community-oriented policing framework. In fact the

way the CRS operate in Calais actively dissuades any sort

of communication or discussion with the displaced population. The CRS are never
accompanied by interpreters, nor do they carry language-appropriate information
explaining the asylum process. Instead, they break up any migrant groupings they find,
continually moving them on; though where they are supposed to go to is not made
clear. This intimidation is often conducted alongside some sort of violence. Typical
examples included: ‘the CRS basically kind of did a running charge with their rubber pellet
guns’, ‘sore eyes from use of pepper spray’ and ‘then the CRS van slowed down and an arm stuck
out and an arm sprayed pepper spray out the windows at the refugees walking on the side of the
road’. Policing in Calais is conducted in a climate of intimidation and brutality, with no
attempt at community policing.

The demolition of the ‘Jungle’ saw its population dispersed, significantly to Paris,

and elsewhere across France. Although not the focus of this piece, the treatment

the displaced population has encountered in Paris appears, from newspaper reports,
disturbingly similar to that experienced in Calais, which indicates that the hostile
environment principle is spreading.!' The dispersal saw the migrant and refugee
community in Calais decrease dramatically. At its height the estimated population of
the ‘Jungle’ was 9,000; at the time of writing it is only six percent of that, with an
estimated 500 refugees and migrants living in Calais. Conversely, the CRS presence has
only decreased to 65 per cent of its size at the height; from 1,000 to 650.This means
that while the ‘Jungle’ was in existence the ratio was one CRS agent to nine displaced
people, but there are now more CRS agents than there are refugees and migrants living
in Calais. The way the police interact with the displaced population has also changed
since the demolition of the ‘Jungle’. The lack of a camp means that the police patrol
the streets far more and are more visible in the town rather than congregating around
the port. Additionally, volunteers stated that the police have become more aggressive,
one describing how their actions are now ‘petty to the point that the CRS are just malicious
really ... the CRS have literally come over and taken the hose away from 5 — 10 people who
want to fill up their water bottle and they’re not allowed to do that even’, and they have seen
‘CRS fighting over a plate of salad with one of our volunteers ... It’s a bit like a zoo now’.
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However, the most fundamental concern articulated by all those interviewed was the
lack of any sort of long-term plan. What is being referred to as the ‘refugee crisis’ is not
a problem only for Calais but rather a Europe-wide issue, with Calais being only one
of many ‘flare-up’ points. Yet there is no clear national or international response. There
does not seem to be a coherent plan for the displaced population, instead there is what
‘appears to be a political game of chicken between France and the UK. Calais is a local flare-up
point where it is pushed back to the people of Calais to respond to it ... this then seems to end
up with a climate of hostility and people being encouraged to leave Calais but without an actual
exit route in place.” Neither country is willing to set out a plan or vision on how to deal
with this problem beyond the need to keep migrants out.

The issue is compounded by the fact that the French state has not set out a national
response but rather has allowed each region to dictate its own policy approach. For
example the Nord region, which includes Dunkerque, sanctioned an official camp for
its refugee and migrant population. The Grande Synthe camp is no longer present,
having burned down, and reports from the ground indicate that the police are now
taking a similar approach as at Calais. But in July, Grande Synthe mayor Daniele
Caréme said he would reinstate the camp if national authorities continued to neglect
the refugees. On the other hand, Pas de Calais, which includes Calais, never accepted
the camp that developed and had it removed. This difference in policy and approach
to the displaced population complicates their situation further, as what is acceptable
in one region is not in another and yet there is no information given to the displaced
people to help them navigate a complex situation. The lack of any coherent plan for
the refugees and migrants as well as the extension of the hostile environment to Calais
and the state’s pledge not to allow any new camps to develop have all contributed to
the increase in police violence visited on the refugees and migrants in Calais.

In addition to the violence and intimidation the refugees experience and the
interruption of their sleep patterns, they have also been prohibited from accessing even
the most basic things, such as food and water, in Calais. In March 2017, the mayor of
Calais, Natacha Bouchart (from the centre-right party Les Républicains) banned the
distribution of food to refugees and migrants in a drive to reduce the numbers of both
refugees and humanitarian workers. Eleven NGOs lodged a legal complaint against this
action, which the administrative court in Lille suspended on 22 March, subsequently
confirming in June that it was ‘not possible to leave these people, who are in a state of
complete destitution, without any aid’.'* The court ordered that volunteers be allowed
to distribute food and water and also instructed Calais municipal officials to provide
drinking water, toilets and showers. The authorities in Calais were given ten days to
comply or face fines of €100 for each day that they failed to meet requirements. The
Calais administration immediately launched an appeal against the ruling, but on 31
July France’s highest court, the Conseil d’Etat, upheld the ruling, saying ‘these living
conditions reveal a failure by the public authorities that has exposed these people to
inhuman or degrading treatment’. Meanwhile, the Calais authorities restricted aid
distribution to between 6pm and 8pm.These distributions are heavily policed and often
cut short by the CRS agents present. There is regular harassment at the distribution
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points, of refugees and volunteers alike. CRS agents intimidate all present with arbitrary
identity checks — which often lead to refugees scattering and any humanitarian
volunteer found without proof of identity taken to the police station to be held. It is
French law that proof of identity must be carried at all times in Calais as it is within 20
miles of the French border. However, demands to produce proof of identity seem to

be increasing, as one volunteer stated: ‘in twenty years of travelling to and from Calais I have

»)

been asked to present my proof of identity only once and that was on entering the “Jungle”’.

The intimidation by the CRS is insidious. A volunteer spoke of CRS agents finding
‘all sorts of legal ways to intimidate, fine and make life difficult for people involved ... For a
long time they have been stopping British cars coming through, checking if they have the right
equipment ... you have to have the safety triangle and this and this.” Additionally, volunteers
spoke of fines, intended to limit the weight of cargo on goods vehicles, being issued
against vans bringing in food for refugees in Calais, with vehicles also impounded,
further hindering the work of the volunteer groups. To counter this intimidation and
violence, many of the volunteer groups have begun recording their interactions with
the CRS and challenging their actions so as to create a body of evidence and a record
of incidents. It is the hope that this sort of action may ultimately produce a policy shift
as the current policing will be proven to be illegal and immoral.

One high-profile incident involved a journalist for the French paper Libération, who
was accompanying Mariam Guerey, a worker from the aid organisation Secours
Catholique, while they helped seven Eritrean refugee children access showers at the
Secours Catholique premises in Calais in February 2016. All were arrested by the
CRS, taken to the police station, held for two hours, but eventually released with a
warning."” This sort of intimidation was used as a means to deter future help being
offered. It had been experienced by every one of the volunteers I interviewed. One
particular incident saw passports of a number of volunteers being confiscated by CRS
agents, who ‘held them for too long and they stood around with them plus it was not a natural
checking. There was a slight element of intimidation like trying to scare us. They look at them so
slowly and they made some notes, they dropped one of them in the mud.’

The main arena in which they experienced the stigma of guilt by association most
keenly was on the distribution line. There have been accounts of CRS throwing tear
gas into the distribution lines, or lining up in formation and then doing ‘a running
charge with their rubber pellet guns’ into the congregated people. There are also frequent
reports of the CRS forcing the early closure of the distribution point, well before all
those present have had the chance to have food or water. One volunteer described a
situation where the CRS shut down the distribution early by blocking the ‘vans again,
they barricaded the back of the big truck there ... we were trying to open the van and they
literally pushed Jacob out of the way’. During this incident one volunteer was arrested for
assaulting a CRS agent after she ‘carried on handing out plates of food and one of the CRS
grabbed her shoulder from behind. It shocked her and she, like, threw the plate into his face.’

This experience of being persona non grata extends to treatment by locals. Some
volunteers experienced this at the Calais Tourist Information office. Once it became
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clear they were volunteers working with the refugees their reception became very cold
and they were told that the office was there ‘to serve tourists’ and not volunteers.

Since the demolition of the ‘Jungle’ camp, it has been a priority of the French state to
prevent the development of a new camp and this means harassment of refugees and
migrants while they sleep. The bedding of refugees is removed and destroyed by CRS
agents daily. In addition to the destruction of bedding, either by confiscation or by
spraying the blankets with pepper spray, the CRS also patrol throughout the night and
move on refugees they find sleeping. A researcher I spoke to from the Refugee Rights
Data Project said that the ‘sleep deprivation is intentional and it really leads to a deteriorating
mental health.’

Ironically, by adopting the British hostile environment principle in Calais the CRS
agents are in fact helping to push more refugees, in the words of a volunteer, %o try even
harder and more aggressively because the condition here confirms to the kids that the UK is the
only right decision. The experience here is what some compare to their experience in Libya.” The
lived experience in Calais and the violence experienced reinforces the idea for many of
the displaced people that ‘Oh France is so horrible we have to go to the UK because we hear
that it’s nice there and that they respect human rights.” Unless a long-term, pragmatic but
holistic policy is put in place, the refugees and migrants living in Calais will continue
to be hounded, their mental health will continue to deteriorate and they will continue
to reach for desperate measures to alleviate their situation. The humanitarian workers
and volunteers on the ground are not only attempting to provide effective help but
also to work with state officials to get young people access to the child protection
system, and the health provision that they so desperately need.Yet they find resistance
both from French agencies and also from the British Home Oftice, which was
described as ‘quite shambolic, it is quite understaffed, it has a high turnover of staff’

ITV interview, July 2015.
https://www.theguardian.com/politics/2016/feb/08/brexit-jungle-camp-england-calais
Daily Mail, 28 August 2015

Daily Express, 13 April 2017

Daily Express, 29 August 2015

Britain now contributes at least £80 million to the heavy police presence in Calais.

https://www.loc.gov/law/help/police-weapons/france.php#Equipment
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Criminalising trust: (un)-doing
research with migrants in Italy

Simon McMahon*

In 2015 over a million people crossed the Mediterranean Sea by boat in search of
safety and a better life in Europe as part of what became known as ‘the Mediterranean
migration crisis’. But in fact, Italy had already been in a state of proclaimed crisis for
years. Since at least 2011, with the arrival of thousands of north Africans in the shadow
of the instability and violence that followed the Arab Spring, the Italian government
has framed the arrival of migrants and refugees from across the sea as an ‘emergenza’.

Criticisms associated with Italy’s attempts to manage Mediterranean migration range
from short-termism and a denial of refugees’ rights to widespread corruption and

a criminalisation of solidarity. But less reported has been the impact it has had on
research and the transparency of the treatment of refugees and migrants in the country.

[ have been researching migration in Italy since 2009, and over the past two years in
particular I have examined the experiences of refugees and migrants and the practices
of border control in the country. From the outside, Italy’s reception system for refugees
and migrants could be interpreted as a highly structured, managed response to irregular
migration. Whereas in 2011 boats carrying migrants could land directly on Italian
shores, since 2014 this has been very rare. Migrant boats are intercepted at sea, and
migrants disembarked in highly secured ports and transferred to reception facilities.
The whole process involves public and private organisations under the oversight of
local prefectures and the Ministry of the Interior.

The campaign LasciateCIEntrare has sought to break down the institutional barriers to
researching and reporting on Italy’s treatment of migrants and refugees. Campaigners
have argued that Article 21 of the Italian Constitution declares the importance of a free
press, but for the press to be able to exercise the right to report freely on the lives of
refugees and migrants, they need access to the places where they are housed and their
legal status is decided. Since its formation in 2011 campaign members have been able
to access detention centres and refugee reception facilities across the country, often in
the company of parliamentarians. They still find today that it is extremely difticult to
report from inside these locations. And not all of us have the same clout and influence
that they do.

*  Simon McMahon is a Research Fellow at Coventry University’s Centre for Trust, Peace and Social
Relations and was part of the team working on the research project Unravelling the Mediterranean

Migration Crisis (MEDMIG) in 2015 and 2016.
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One prefect I spoke with about obtaining access for my research embodied the
country’s rigid, closed institutional structures. He repeatedly underlined the need to
obtain formal written permission. There were protocols to follow.To go to the ports,
an application for permission should be sent the day before a disembarkation. To go
to reception centres, an application should be sent to the prefect, who in turn would
ask for authorisation from the Interior Ministry. The process could take weeks or
months, he told me, and the authorisation granted would be valid for just one day. And
although in conversation he said my request was reasonable, weeks later he replied to
my written application with just two lines of text saying it was not accepted. (At least
he replied; others ignored my applications or ping-ponged them from one person to
the next.)

Leaving his office, I walked past row after row of haphazardly shelved files and papers.
They lined the corridor walls and filing cabinets, as well as being piled on the floor
and balanced precariously on chairs. Openly on display were the words profughi,

asilo, espulsioni, cittadinanza with dates going as far back as 2000. The prefect’s rigid
demands and reliance on protocol contrasted sharply with this disorganised and chaotic
approach to managing information.

Researchers, reporters and activists in Italy have tended to develop strategies for
working around the institutional barriers. These involve meeting people outside
reception centres and developing informal relationships with local gatekeeper
organisations. For my research, I have spent significant time in churches, mosques

and informal squats, for example, in order to meet people who had experienced the
reception system first hand. Some were said to be ‘in transit’, on their way northwards
and out of Italy. Others had been given papers ordering them to leave the country but
couldn’t make the journey and had nowhere to live.

Being able to meet and speak to people about their
experiences in these contexts relied heavily on being
able to build trust with them and the organisations
which supported them. But building trust is a
complicated task. In qualitative research, it is not
unusual for interviewees to ask for a favour or some
help in return for taking part in an interview. This
can raise ethical issues for researchers and a need to
set clear boundaries and limits as to what can and
cannot be done. In Italy it was also complicated by
the criminalisation of solidarity, with accusations of
facilitating illegal migration being a particular, recurrent
concern.

In my research, interviewees asked me to change
money, which they could not do at a bank themselves
without documents, or to help them to buy a

travel ticket (with their own money) to continue
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their journey. To help in this way could raise ethical concerns about the power
imbalance between the interviewee and the researcher in any context, but in Italy
local researchers and activists also warned that it could be interpreted as facilitating
illegal migration. Some of the people I met during my research had already faced
denunciations from the police.

The securitisation of the reception system and criminalisation of support for refugees
and migrants are two sides of the same coin, with significant implications for research.
They both keep independent observers out of the sites where, post-arrival, refugees
and migrants are processed. They create uncertainty and worry among researchers and
refugees and migrants alike.

This would be understandable if it were aimed at ensuring the safety and protection of
the people under the care of the state. But in 2016 acts of violence by border officials
in ‘hotspot’ ports were documented by Amnesty International. Similar violence had
already been noted in 2014 and was documented by Syrian refugees on their mobile
phones. Irregularities have also been noted in status determination processes at ports
and in reception facilities, such as when groups of people have been given expulsion
orders with little or no justification or explanation of their rights.

These and other cases highlight a pressing need for independent, rigorous and
transparent examination and evaluation of the workings of Italy’s reception system for
migrants and refugees. But the system that I have found during my time in the country
posed barriers and threatened to undermine efforts to build trust with people whose
voices needed to be heard.
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‘Traitors to the Nation!’

Liz Fekete

The rhetoric of politicians and the EU’s border force (Frontex) against NGO search
and rescue missions (SAR NGOs) operating in the Mediterranean has legitimised
right-wing extremism. A range of Islamophobic anti-immigration groups have joined
the fray, accusing humanitarians of being traitors to the nation.

The Alternative Right' likes to compare its direct action campaigning against SAR
NGOs with the tactics of Greenpeace. This 1s maritime disruption serving a lofty cause,
its supporters proclaim, identifying themselves as brave patriots protecting European
civilisation from mass invasion of immigrants and Muslim terrorists. For the Alternative
Right, SAR NGOs are one element in the wider conspiracy to change the cultural
face and racial make-up of Europe fundamentally, through immigration. A concerted
p